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This is an appeal from t'he Court of Chancery. The 
suit there was on petition for divorce filed by the 
wife charging a desertion by the husband on the 
seventh of March, nineteen hundred and three. The 
husband answered denying that he ever deserted his 
wife. After the taking of the proofs in open Court, 
Vice Chancellor Garrison advised a decree dismiss-
ing t'he petition. It is from this decree that the wife 
•appeals.

The testimony taken upon the trial was very full, 
and for this reason it seems that it might aid the 

ourt if a digest of that testimony were placed before 
' therefore, before proceeding to argue the law 

0 the case, an endeavor will be made to set forth a 
resume of the testimony taken upon the trial.

Between

JENNIE G. PR O V O ST ,

Petitioner,

(Appellant),

and

WINFIELD P R O V O ST ,

Defendant,

(Respondent).
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The petitioner and defendant were married at the 
-home of the petitioner’s mother in Hackensack, by 
the Rev. Dr. "Vanderw-art, on  the fourteenth day of 
October, 1897, (p. 20). They had met about two 
years before and had been engaged for -about a year 
(p. 61, 1. 19). About a month after their marriage, 
that is in November, 1897, they took' up thefr resi-
dence in New Y ork  and resided there until May, 

n r^98, when they came to Hackensack and lived at 
the hom e of the husband’s  parents, for the reason, 
a-s stated by .the wife, that his father had lost his posi-
tion and that the husband -and w ife lived with his 
parents To t  the support of those parents. They con-
tinued to live there until February, 1899, when, ex-
pecting the birth of their first 'chi-ld,, they removed to 
the home of the wife’s parent’s, staying there ahout 
two months (p. 21$* after which they returned to the 
house of the husband’s parents and lived there

20
until November, 1:899. They then removed to a 
house which the wife says “ was built for me. 
The two lots belonged to my mother and my 
.aunt, sand in order bo g e t  .the dot (Mr. Provost had no 
money to pay for it alt .alb) m y mother .accepted a note 
from him for $400 to buy in her share, and then my 
father gave m y aunt a mote fo r ffy o o  to pay for her 
■part; and that was the way be g o t  the dot” <(p. 22,1. 
12 et fob). The house was a two-family 'house, the

^o :upper portion thereof being rented for -twenty dollars 
a  month (p. -27, ?1L -20-25). The premises were -sub-
ject to  two mortgages, the first fo r  ^$4,50©, payable 
to  the Building & -Loan Association at the rate ®f 
forty-three -dbflars a month, and the seooryd a mart' 
gage of $400 (p. 27, II. 1-19). The furniture in the 
house was, at the time o f  the alleged desertion. 
March, *903, mortgaged fo r  $225. The wife test- 

ffted %). 3-1, t. 22), that her huSfeanfi, -within a  year •nr 
tw o prior t o  his leaving, was a v-ery heavy drinker 
(p. 31, 1. 24). She went on to testify that he was ^

40 toxicated on the Fourth of July, 1-900, <(p. 35, h 20 ^
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fol.), an d  h a d  b e e n  i n t o x ic a t e d  o n  o n e  o c c a s io n  p r e -

v io u sly  in J a n u a r y , 1900, a n d  a ls o  o n  a n o t h e r  o c c a -

sion, c o n c e r n in g  w h ic h  p e t i t io n e r  s a y s , “ I h a v e n ’ t 

sto p p e d  to  th in k  o f  th e  y e a r ”  (p . 3 7 , 1. 8 ), a ls o  o f  a n  

o ccasion  o n  C h r is t m a s  D a y ,  19C2, M :e  s t a t e s  in  a 

g e n e ra l w a y  th a t  h e  w a s  i n t o x ic a t e d  a t  o t h e r  t im e s , 

but d oes n o t  s ta te  th e  t im e s  n o r  c ir c u m s t a n c e s .  S h e  

does, h o w e v e r , s ta te  (p . 2 2 3 )  t h a t  f r o m  t h e  s u m m e r  

of 1901 u n til M a r c h , 1903» h e  w o u ld  b e  i n t o x ic a t e d  10 

som e w e e k s  e v e r y  n ig h t  a n d  o t h e r  w e e k s  o n  t w o  o r  

th ree n ig h ts . T h e  n e g r o  s e r v a n t  in  th e  ’h o u s e h o ld  

of the p e t it io n e r  a n d  d e fe n d a n t  t e s t i f ie d  t h a t  d e fe n d -

ant d ra n k  t e r r ib ly  (p . 109, 1. 2 ). U n d e r  c r o s s  e x -

am in ation  th is  w it n e s s ’s t e s t im o n y  w a s  e n t i r e ly  d is -

credited 1 (pp . m - 1 1 4 ) .  T h e  V i c e  C h a n c e l lo r  a t  th a t  

tim e s ta te d  (p. 1 1 4 ,1 .  2 7 ) , “ sh e  a s s u m e d  t h a t  w h e n  h e  

was d ru n k  h e  w e n t  to  b e d , a n d  t h e r e f o r e  s h e  a s s u m e s  

that on o th e r  o c c a s io n s  w h e n  h e  w e n t  t o  b e d  w it h o u t  

her s e e in g  h im  h e  w a s  d r u n k .”  T h e  w itn e s s ,  P e t e r  20 

C. T e r h u n e , s ta te s  th a t ,  o n  t w o  o c c a s io n s  in  1902, 
he saw  th e  d e fe n d a n t  u n d e r  t h e  in f lu e n c e  o f  l iq u o r  

( P - 134-13 6 ). T h e  e f f e c t  w h ic h  th e s e  h a p p e n in g s  h a d  

on 'h is w ife ’s a t t i t u d e  o f  m in d  t o w a r d  him . is s t a t e d  b y  

h er (p. 60) a n d  is th a t  s h e  h a d  lo s t  h e r  lo v e  a n d  a f f e c -

tions fo r  h im  th e  firs t  t im e  s h e  s a w  h im  in t o x ic a t e d ,  

years p r io r  to  h is  le a v in g  h e r , a n d  th is  s e e m s  t o  h a v e  

been tru e  fo r  h e r  h u s b a n d  t e s t i f ie d  t h a t  s h e  w a s  s e b  

om h o m e  w h e n  h e  r e t u r n e d  fr o m  w o r k  (p  19 1  1 

- * ’ - 30

T h e  h u s b a n d  te s tif ie s  (p. 152, 1. 3), that at the tjme
, hlS m a ™ a g e  h is  s a la r y  w a s  t w e lv e  h u n d r e d  d o l-  

ars and a t th e  t im e  w h e n  h e  b u i lt  th e  h o u s e  o n  A t -

Th V r  ’* was ab®ut eighteen hundred dollars, 
a in the following year his salary remained about

m adeT6 - U  tGStified .<* ^  L 3), that he 
hundred T u these years' ° n an avera§'e’ about three 

in additi° n t0 his sala^  He
1002 in 1 ad P* T.56, 1 that he lost about $ r5 ° in

n en eavormg to put a whistle on the market, 40
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and that in 1902 a good  portion of his money was 
spent upon his associates outside of 'his family (p. 
156,1. 20, et fob), and that a very small amount of his 
income was spent in gambling. Subsequently there-
to and before the alleged desertion 'he was receiving 
a salary of $2,000. It further appears that at the 
time when defendant left petitioner he was consider-
ably in debt, over and above his liabilities on their 

10 mortgages. It further appears that at some day be-
fore the first of March, 1903, the manager of the de-
partment of the Mutual Life Insurance Company, 
where he was employed, commented to him upon his 
habit o f drinking.

Such was the situation of the parties at the first of 
March 1903. On the third of that March the de-
fendant received by the noon mail (p. 138, 1. 2 et fob) 

'  a letter from the Mutual Life Insurance Company of 
New Y ork notifying him “ that he need not come 

20 back” (p. 23, 1. 11) and enclosing a check for $400. 
The husband admits (p. 154, 1. 13) that'he “ guessed” 
that h's drinking was the cause of his losing his po-
sition, but denied that he had had any prior warning 
that he would be discharged (p. 155). His wife 
handed him this letter in the dining room  and, ac-
cording to her testimony he went into the bed room 
and read it, and (p. 23, H. 10-30), came back to her 
and said, “ Jen, it has com e” ; and she said, “ What 
■has com e?” “ W hy, what do you mean?” and he 

^°said, “ W hy, this letter from the office.” He then 
handed her the letter and showed her the check (p- 
23, 1. 30; p. 138, 1. 11). H e says that nothing was 
said on that day concerning his going away (p. I3̂ > 
11. 13-19) She says that it was on that day (p. 29, *• 
29), and that he said : “ W ell, I am going South, I 
have always wanted the chance and now I am going 
(p. 2 3 ,1. 34), And that she then “ told him he simply 
■could not g o  South, and that she could not let that 
furniture g o ; and he would not hear of anything 

.10 else.’’ The next thing that happened, so far as the



testimony shows, is that she on that same day, “ went 
to see his manager but they would not take him 
back/’ (p. 28, 11. 8, 9). “ On the next day” (says the 
defendant, p. 138,1. 23 et fol.) “ I told her I was going 
down to South Carolina because I had a friend down 
there who was in the tobacco and cotton raising 
business and I thought I might be able to obtain 
something similar to do at that place.”  Q. “ What 
did your wife say to that proposition on your part? io  
A. Well, she didn t wish me to go  there. She spoke 
about taking this trip to South America,”  (previously 
referred to in the testimony), “ on one of the boats 
from her brother s company, which would take two 
months to go  and return. Q. W hy didn’t you take 
that trip to South America on the boat ? A. I knew
I could not obtain, or have any opportunity of ob-
taining a position if I was on board a boat going to 
South America; that there were better opportunities 
in the South than there would be on a boat. Q. 
What was-your intention in going South? A. Well,
I went South to recuperate and also try and obtain 
a position. Q. *Did you tell your wife that? A. I 
*d. Q. Was she willing that you should go  South? 
A- She seemed to be, only she would rather have me 
g o  a b o a rd  the boat, as she claimed I could save all 
t at unnecessary expense, as she said it was. Q. 
D id ‘y o u  ever at any time, Mr. Provost, leave your 
wife with the intention of deserting her? Mr.
, A(^K A Y : I object. I think that is too leading to ’ 
be allowed. The V IC E  C H A N C E L L O R : I will 
permit the question. A. N o.”  The petitioner places 
11s conversation on the following day (p. 29, 11. 15,

1 )• Her version of* the conversation will be found 
on (P- 56, h 35 et fob ): “ Q. Mrs. Provost, while you 
vere describing the leaving and leave-taking of your 
us an to go South you said he was going to South 

America, and then you corrected y o u r s e L d o  you 
w what prompted that slip? A. Yes. Q. Just 

P am to the Court, will you, what brought that to a
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your mind and what prompted that? A, I will. 
W hen he first talked about going, after I had talked 
with him and pleaded with 'him not to g o  and leave 
me,* why it occurred to  me that my brother was con-
nected with a shipping company and he could often 
get trips for friends of his, and if such a thing was 
possible— since he insisted upon going South if 
there was a boat going on a very -short trip, as they 

io  sometimes do, we might be able to  let him take a 
short trip, and then I could keep my hom e; our 
home wouldn’t have to be broken up. Q. That is 
what you advised, in fact, wasn’t it? A. That is what 
I advised. But we found there was not a single boat 
going on a short trip; they were all going to' South 
America. Then, of course, we did not consider it 
at all. Q. W ell, didn’t you, as a matter of fact, ad-
vise that he should take this South American trip, it 
being a long trip, so that he might pull himself to- 

2°geth er and improve his nervous condition? A. No. 
I never advised that he should take the South Amer-
ican trip. I advised, if there was a boat going on a 
short trip, then he might do* i t ; but never the South 
American trip, because I knew that would leave me 
for months. Q. W ell, what was your idea m advis-
ing him to take a trip on a boat? A . Simply because 
he insisted upon going South and I thought he could 
get a short trip in that way, and it would not be any 
expense to him at all, and I could keep my home. 

3°  M y object was to keep my home. Q. W as that the 
Only object you had? A. Y es; that is the only ob 
ject I had. Q. And the question of expense to hhn? 
A . Yes. W ell, of course, if we had that $400 dont 
you see we could have started-— Q. (Interrupting.) 
Then his physical, mental and nervous condition at 
this time was not such as entered into your plans for 
him at all? A. Well, I thought if he ccuir] get cu a 
■boat that my brother was interested in we could let 
the captain know, and he might be able to prevent 

40him from getting anything to drink. Q. Then the
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q u estio n  o f  th e  e x p e n s e  d id  n o t ,  a f t e r  a ll, e n t e r  in t o  it  

so m u ch , d id  it?  A . W e l l ,  t h e y  a ll  t h r e e  e n t e r e d  in. 

Q . A ll  th r e e ?  A .  A l l  th r e e , b u t  o f  c o u r s e  m y  h o m e  

w as th e  firs t th in g , th e  f irs t  c o n s id e r a t io n .  Q .  T h a t ,  

o f co u rse , w a s  o n  a c c o u n t  o f  y o u r  c h i ld r e n ?  A .  W e l l  
and m y s e lf .”

In  th is c o n n e c t io n  it  is r e le v a n t  t o  n o t e  t h a t  th e  

w ife ’s w itn e ss , C h a r le s  F le is c h m a n , t e s t i f ie d  (p . 10 3 , io 
!• 3 )̂> th a t  th e  d e fe n d a n t  t o ld  m e  'he w a s  g o m g  t o  

buy a p la n ta t io n  d o w n  S o u t h  a n d  I w o u ld  n e v e r  s e e

him a g a in , o r  s o m e t h in g  l ik e  t h a t ” — th is  w a s __

p ro b a b ly  th r e e  o r  f o u r  d a y s  b e f o r e  h e  w e n t  S o u t h .”  

T his m a tte r  o f  b u y in g  t h e  p la n t a t io n  is  f u r t h e r  in -

vo lv ed  in th e  t e s t im o n y  w h ic h  w 11 s c o n  b e  c o n s id -

ered. T h e  b r o t h e r  o f  th e  w ife  a ls o  t e s t i f ie s  (p . 90 - 

28) th a t h e  h a d  a  c o n v e r s a t io n  w it h  th e  h u s b a n d  

w ithin  tw o  d a y s  o f  h is  d e p a r t u r e  a n d  t h a t  “ h e ”  ( th e  

husband) “ sa id  h e  w a s  g o i n g  S o u t h ,  n o t  k n o w in g  20 

w hen h e w a s  g o i n g  t o  r e t u r n . H e  w a s  g o i n g  to  

S ou th  C a ro lin a  J i e  t o ld  m e ; I t h in k  it  w a s  S o u t h  C a r -

olina.”  T h e  m a id  s e r v a n t  t e s t i f ie s  ( p g .  1 1 6 ,  1. 2 4  e t  

fob) th a t th e  w ife  t o ld  h e r  s e v e r a l  d a y s  b e f o r e  th e  

husband le ft , th a t  h e  w a s  g o i n g  t o  le a v e ,  w a s  g o i n g  
aw ay o n  a tr ip .

30

There was one other series of events; of great im-
portance, which took place between the time when 
the husband received notice that he had lost his po-
sition and the time when he left for South Carolina, 
an t ey relate to the disposition Which he made of 
what little property he had. O f the proceeds of the 
400 check, Which he received from the insurance 

company, he gave half to his wife (p. 2 5 , 1. i A  he

r eKd' , ° ; er a11 hlS intere'st in his real estate and in 
bro. , U1 ? ,?  and loa-n associatioib to his wife’s
1 T; ùbert M aore’ Jr-  (p- 2 6 -2 7 ; p r . 90), who

ys that the husband sent for him by messenger for

hadnr,rP<>Se (P' ®9 ’ '• 32)' The wife says ‘ hat if he
one so it would have been lost (p. 2 7 , 1. 16 )/4 0
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The consideration which M oore claim's he gave for 
this transfer was the assumption of various liabilities 
of the 'husband. The wife says (p. 26, 1. 32) that the 
title to the property stood in the names of both the 
husband and wife. It may be noted in passing that 
the most tangible result of this operation was to 
protect the wife’s interest in the property from being 
cut off, together with the husband’s, by foreclosure.

10 or involved by sale under execution on judgments 
against the husband. And that the husband was not 
seeking his own advantage is obvious from the fact 
that, from the testim ony'of Mr. M oore (p. 99, 1. 22- 
25), it appears that Mr. M oore claims to hold the 
property as his own property, free from any claim on 
behalf of the other members of his family. And it is 
further to be noted that the liabilities assumed were 
either direct charges upon the wife’s interest in the 
property or were due to her mother or sister (pg.

20 96, 1. 32 et fob). A  further act of the husband was 
to turn over to his wife the little business which he 
had worked up as a solicitior of insurance, and he, 
while South, by letter (p. 253), and after his return 
by personal advice (p. 149, 1. 10 et fob), aided her in 
getting the renewals of the policies which he had 
already written.

Such were the events which led up to the depart-
ure of the husband and his le'ave-taking from his. 
wife on the seventh of March, 1903, at ahout three

50 o ’clock in the afternoon. T w o witnesses testify to 
this event, namely the wife, and the servant. The 
leave-taking took place in the dining room which 
was also their living room , (p. 30, 1. 14). The wife 
says (p. 28, 1. 12 et fob), "W ell, I was very much up-
set, of course; I was crying a good  part of the day, 
I remember that distinctly; and he came and kissed 
me good-bye, and I asked him, I said,«¡'“ When will I 
ever see you again?’ and he said, T don't know , ■9S& 
he kissed Reginald good-bye, and he said, T dont

40 know when I will ever see you again’ .’ ’ Q. W-ha*



9

did you say— anything? A. I simply said “ G ood-
bye,” as far as I remember * * * j  was cryj
so and I felt so terribly.”  And on page 30 at line 30 
we 'have this testimony from the wife. “ A. W hy, he 
said good-bye, he was g o in g ; and I asked him when 
he was coming back, and he said he didn't know, he 
couldn’t tell when he would ever come back ; and he 
kissed Reginald, he kissed him twice, and he said, T 
don’t know when I will ever see him again.’ * * ’ *
A. He said he was going to Darlington, I think was 

the name of the place, right near Florence I know 
he mentioned the two places, Darlington and Flor-
ence.” The servant girl testifies that she was stand-
ing by the doorway and the wife had the baby on her 
lap and was crying and did not have very much to say 
until he got ready to  get up to go  and he said to her 
Good-bye, Jen, I am, going,” and he kissed her and 

he kissed the little boy; and -she asked him when he 
was coming back, and he says, “ I don ’t know when I 20 
am coming back,” and between her sobs he said 
good-bye,” and he went out and she watched him 
Fom the dining room window, g o  (p. 109, 1. 28; p.’ 

o, 1. 19). The husband did not say good-bye to 
*  mother’ because he felt too bad about losing his 

posifion and so forth. He left word that he would

(d  i 7 t °  aild dld S°  the n ext n ig h t  from Florence 
'.PI5"28)- H e seems to  have left this word 

is wi e, for she went and told his m other about 
his having gone (p. 206, 11. 1-10). 30

turnTm ?^1* ^  UP t0 the time of 'her husband’s re-
take 8 a 6 S° Uth’ the wife continued regularly to 
W  “  A  A i r "  With her m other-in-law and 
During th e ChlWrent0 see ‘her (P- 206, 1. 22 et fob ), 
wife 1  h lme Wh’Ie the husband was South, the 
children to t h " ! 01 the"  1101186 and went with the 
wrote his .(h e ,home of her parents. The husband 
C r t „ r I t  fr° m FlOTence th6 “ xt night of his 
•wo thereaftd ? ° ntmUed to m ,te  her every day or‘ hereafter (p. , 4 l , 5, et w .,. The ^  ^

ro
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the husband to the wife, covering this period, were 
not produced, although called for by the husband at 
the trial. The husband went from Florence to Dar-
lington, in which neighborhood he remained until 
about the 4th day of April, 1903, that is less than a 
month (p. 144, 1. 27 and 33), when he tele-
graphed to his wife that her was “ on his way 
hom e” (p. 128, L 32). He also telegraphed

10 to the same effect to his parents (p. 144, 1. 
18 et “ fob). He then returned to Hackensack 
and went first to the home of his wife’s parents where 
his wife was residing (p. 145, 1- i)- Before stating 
what happened after his return, I shall state briefly 
the contents of the letters as given by the evidence. 
S'he says that he wrote that he was doing better with 
his drinking (p. 65, 1. 11), and he says that he looked 
about fo r  a plantation and (p. 204, 1. 15 et fol.) wrote 
and “ asked her if I got a plantation about 25 or 50 

20 acres of grou nd  there, and worked it on shares, as 
they do when they start in, if she would care to come 
South and live, as you had to work while working 
these plantations” (p. 203, 1. 10 et fob). He further 
says “ I wouldn’t take it”  (the plantation) “ unless I 
knew she would consent to cotne there”  (p. 204, b 
24). This is all the direct evidence there is as to 
what was contained in his letters to her. Her letters 
to him during the period while he was South will be 
found upon pages 237 to 242 inclusive, and upon 
pages 253 tO' 264 inclusive. It would not be profit-
able to attempt to digest these letters, as it is only by 
taking them as a whole that the mental attitude of 
the wife can be plainly seen. They show that she 
was taking the keenest interest in what her husband 
was doing and attempting to do in the South, that 
•she hoped he would get a position there, and that 
she wrote to him in a manner, the only reasonable in-
terpretation of which is that their fortunes were stil 
interdependent— in short in a manner entirely nega-

te  tiving the idea that she at that time thought or even



had a suspicion that he intended to desert her. She 
says in her testimony (p. 59, I. 5), that she wrote to 
him simply for the purpose of encouraging him, and 
(p. 62, 1. 9) that when he had gone away she never 
expected tO' see him again. Coming down to the 
time when the husband returned to Hackensack, we 
find that he first stopped at the house of his wife’s 
parents to see his wife (p. 145, K 1). She was at that 
time in New York with her oldest son. The young- ro 
est son was asleep. -The father was met by his sister- 
in-law who stated these facts to him. He left word 
for his wife and requested that the younger son be 
brought to the home of his mother the next morning 
(P* J45) b 22). His sister-in-law denies this request, 
but states that she did bring the son_(p. 130, 1. 22et 
fob). The wife returned on Monday afternoon, and 
on Monday night called at the house where her hus-
band was staying with his parents (p. 145, 1. 30). He 
says in his testimony that he was out when she called, 20 
but came in a few minutes later, and then he says! 
And When I came in, she says to me, ‘What are you 

doing home so soon ?  I said, ‘H ow  long did you ex-
pect me to stay away?’ She said ‘f  expected you 
to stay away a year or two anyway”  (P. 145, 1. 34 et 

t he husband’s sister was present at this con-
versation and she gave this version o f  it (p. 219, 1. 16 

0 •)• A. Well, it was all just as he came in. He
was not at home when she came there, and he 
jn and she greeted him, and said, ‘W hy, ar<



of the meeting last referred to. She however, (p. 
221) 11. 20-25), denied having made any such remarks.. 
From that time, that is about the 4th day of April, 
1903, until the 8th day of September of that year, 
the husband and wife met frequently. The wife tes-
tifies that her purpose in these meetings except the 
first was to consult her husband concerning the in-
surance business which he had turned over to her

10 when he went South, (p. 53), and concerning a note 
which her father had endorsed for his accommoda-
tion and which had been renewed about the seventh 
day of that month. As to her first call on 
him, she says she went to see him “ for nothing 
at all, just to  see him’’ (p. 50, 1. 10). Of these 
conversations only one of them, with the ex-
ception-of the first, appears to have been overheard 
by any .person and that' person is the husband’s 
mother. She states on (p. 209, 1. 4), “ A. He asked

20 her if she would be willing to come and live with him 
if he could get a position and do the best he could 
and get his debts paid ; and she said it would take 
him a long time ; she says, ‘It will take you a long 
time for that?’ ‘W ell,’ he says, ‘O f course it will 
take some time,”  and I didn’t listen to anything 
more as I was passing^back and forth. * But she did 
not give him one bit of encouragement and I felt 
badly and I thought to myself— ” His mother also 
testified that after April 1st, 1903, “ I said to her.

30 don’t you expect ever to live with him again ? and she 
said, I don’t know, I am a great deal happier as I 
am,’’ (p. 209, 1. 25). These three conversations seem 
to be all that are shown in the testimony after the re-
turn of the husband save the conversations between 
the husband and the wife when no one else was 
present. These conversations took place almost 
uniformly when the husband was seeing the wife 
either home or to her sisters after she had been to 
visit him to consult him on the insurance business.

40 (p. 49, 1. 10), and he states (p. 146, h 25), that at the
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time of the first call he offered to see her home and' 
she said that she did not want him to.

The substance o:f these conversations was, as tes-
tified to by the husband that he asked her to come 
and stay one night with him at the home of his pa-
rents, (p. 147, 1. 18), that subsequently he asked her 
to come and live with him at the home of his parents,
(p. 150, 1. 6; p. 151, 1. 14)y and that tier un norm re-
ply was that she would not live with him again until 10 
he had paid all his debts and could furnish a home 
such as they had had before, (p. 148, 1. 26). These 
conversations continued until about the seventh of 
September, 1903, when they ceased, (p. 149, 1. 26). 
The husband did endeavor to  pay his debts, (p. 162,
}• 27)> but he was handicapped by the fact that his 
income was small and precarious, he then being at 
work on a commission basis, and by his being obliged 
to pay board to his parents, who, as has been 
shown before were not in good  circumstances. His 20 
mother testifies that when he had money to pay
board she got it, and when he had not she went with-
out.

Such are, in brief, the facts testified to upon the 
hearing. That the husband left the wife and re-
mained away, for a month, less three days, is not 
denied. But to contend that he departed for the 
South and remained there with the intention of de-
serting her, is, in the face of the testimony, ridictt-

r . ,  That a man who intended to desert his wife 
s ou give her half his ready cash and dispose of 
all his other property to her brother so  as to protect 
ana m êrests’ sbould tell her where he was going 

• W/ ’ and should kiss her good-bye and should 
e o her almost daily during his absence telling 

aslnn S.|m^rovement in the matter of drinking and

DlantaV* W° Uld C° me t0 him if ’he couId ffet the 
Plantat.cn for which he was lo o k in g -th a t  a man

UC intentions should then telegraph to his

3C



*4

wife that he was “ on his way home,”  and should up-
on his return call at the 'house where ’he knew her to 
be living before going even to the home of his pa-
rents— that a man should do such things and yet 
hiave such an intention is not to be thought. The 
wife seems to recognize this for when asked, “ what 
was the cause of his leaving on March 7th, 1903” 
she answered, “ W ell, he lost his position.”  I do not 

10 therefore, think that such a contention will be urged 
upon this Court and therefore shall proceed upon the 
basis that no desertion occurred at the time set forth 
in the petition.

There was, however, at the time when the peti-
tioner was putting in her testimony in rebuttal, an 
apparent shift of ground to the position that the de-
sertion took place after his return and took the 
form of failure to provide a home for h e r .. The am 
swef to this proposition is tw o-fo ld ; first that is not 

20 the desertion charged in the petition and second that 
the reason why he did not contribute to her support 
was because she refused to allow 'him to do  so until 
he had paid all his bills, which he was in the process 
of doing at the time.

But there is a decisive answer to the petitioners 
claim of a desertion after the return of the husband. 
She did not desire, nor would she- consent to cohabit 
with him. She refused to com e to his mothers 
house and spend the night with him. She refused 

30 to live with him at all, save on condition of his pay-
ing his debts and providing a home such as they 'had 
had before he lost his position. She refused him that 
very element of wedlock the deprivation of which 
Lord Pemsance, (in Yeatman v. Yeatman cited by 
Pitney J. in Foote v. Foote, 65 All. 207) stated to 
constitute the central element o f desertion. Can it 
be said that his failure, through lack of ability, to 
comply with the conditions which she imposed, 
amounted to a continued wilful and obstinate deser-

t i o n .  H e offered her such support as he could give
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—he could do no more. But let us look at this sit-
uation from another point of view. Suppose the 
wife, whose mind, at the time when «he heard of her 
husbands loss of employment and that he contem-
plated going away, revealed itself in the remark__
“ i  told him he simply could not go  and I could not 
let that furniture g o a n d  who stated to his mother, 
after his return from the South, that she did not 
know whether she would live with him again— that io 
she was a great deal happier as she was,— suppose a 
woman in that frame of mind should conclude to 
place conditions on her 'husband, a little more oner-
ous than she thought he could perform, with the 
purpose of claiming that he had deserted her ; would 
any Court permit her to succeed in such a claim?
To do so would be to hold that marriages are, for 
better, not worse; for richer, not for poorer. And 
yet the state o f affairs supposed is fairly deducible 
from the testimony. » 2Q

There is, to put it shortly, a conclusive reason why • 
this appeal should be dismissed, and it is that the 
wife did not desire to live with and renew7 the mar-
riage relations with her husband. This is'fully evi-
denced by the fact of her refusal to come and stay 
with him at his mother’s house, and by her placing 
Mpon him conditions precedent to a renewal of the 
marriage relation which must have then appeared, 
even to her, obviously impossible of performance by

brings the case well within the rule of 3° 
fib s te r  v. McAllister, (62 Atl., 1131) and Currier 

V' urner> (68 N. J. Eq., 7) (affirmed 68 N. J. Eq.
97 This state of affairs clearly distinguishes the 

Present case from the cases of Foote v. Foote, (65

Cop 7 ^ \ ? rady V‘ G^ady (64 AtL 440 ), and Coe v. 
w-i,\ ' *** I57)> which cases I understand
W1 be relied upon by the appellant.

Respectfully submitted,
W IL L IA M  H. SPEER.

Solicitor for and of Counsel
with Respondent. 4°
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History of the Case.

The appellant was Married to the respondent Oc* 
tober fourteenth, eighteen hundred and ninety- 
Sseven, at Hackensack, N ew  Jersey, and, after re-
siding in New York City for a short tim e, they re-
turned to Hackensack, and resided with the re-
spondent^ mother from  M ay, 1898, until F eb-
ruary, 1899, and from  thence to their ow n  
home on Atlantic street, H ackensack. The  
lot# on which the house is built was purchased  
from the appellant’s aunt, and was paid for by g iv -
ing a note for four hundred dollars froUTthe appel-
lant’s mother, and the appellant’s father gave a note 
I to the former owner of the property for seven hun-
dred dollars. The money to build the house w as  
obtained from the Hackensack Building and Loan  
Association. The respondent, at that tim e, was 
employed by the Mutual L ife Insurance Com pany, 
of New York, and was earning a salary and com -
mission which, at the time of the desertion, 
-amounted to between two thousand and tw enty- 
three hundred dollars.

| The respondent, two or years prior to the deser-
tion, indulged in the frequent use of intoxicating  
liquors, until a year prior to the desertion it be-
came a confirmed habit, and he w as continually  
fcnder the influence of intoxicating liquors to such  
■n extent that the Mutual L ife  Insurance Com pany  
Bnally discharged him. Prior to his discharge, he 
■ad mortgaged the furniture in his home for the 
Jim  of one hundred and ninety-five dollars, m ort-
gaged his mother’s personal property, placed a sec- 
lad mortgage of four hundred dollars on the home 
W  the respondent and appellant, w hich m ortgage was 
■eld by a M l\ Herman Abbenseth, the p r o p r ie to r ^
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the Susquehanna Cafe. In  addition to this, he had 
become heavily indebted to various tradespeople in 
town and had failed to pay the Building and Loan 
dues for five m onths preceding the day of his deser-
tion, while he had also collected the rent from the ten-
ants who occupied his house for a period of five 
m onths, am ounting to the sum of 10 0  dollars, prior 
to his desertion.

That his intention was to desert his wife, is evi-
denced not only by the testim ony of his wife, page 
27, line 30, and page 30, line 1 0 ,i& c ., but her testi-
m ony is corroborated by that o f Charles Fleisch- 
m ann, page 103, line 30, three days prior to his 
leaving on March 7, 1903, in which he stated to this 
friend and hail-fellow -w ell-m et, at the Susquehanna 
H otel, and on which occasion he had been drinking 
to excess, “ H e to’d m e he was going to buy a plan-
tation down South and I would never see him  again, 
•or som ething like that, three or four days before. 
H e  bid me good-bye and shook hands with me.”

The appellant’s testim ony is fu lly  corroborated bj I 
the statement o f Mrs. A rthur Bose, who was em- I 
ployed by the appellant and respondent, and who I 
was there on the day o f the desertion, March 1, I 
1903 , and saw what happened. She says, com- I 
m encing on page 109 , line 2 7 : “ I was standingby I 
the dining room door, and o f course 1 didn’t have I 
very much to say, because Miss Jennie had the I 
baby on her lap, sitting by the table and crying, I 
and she didn’t have very much to say until begot I 
ready to get up to g o — up to go, I mean; and be I 
said to her, ‘ Good-bye, Jenuie, I am going,’ and I 
he kissed her and he kissed the little boy, and she I 
asked him when he was com ing back, and he said: I  
‘ I don ’ t know  w hen l a m  com ing back,’ and be-1 
tween her sobs he said, ‘G ood-bye.’ The he went I
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out, and she watched him from  the dining room  
window.” -

It is also in evidence that after he left his w ife  
he wrote to her from the South, and she wrote to 
him. Her first letter is dated March 13, 1903, six  
days after the desertion. The. second letter is 
dated March 15, 1903; her third letter M arch 2 2 , 
1903, and her fourth letter March 23rd, 1902; the 
next, the fifth, March 27th, 1903. and they are 
just the kind of letters that a kind, affectionate 
and loving wife would write to her husband under 
the circumstances in order to win him back and  

[change his ideas, even though he had left her in a 
sad plight financially, and even though he had  
been at fault in drinking to excess and losing his 

[position.

On the day in question— March 7, 1903— he says, 
page 176, line 5, “ I  had four hundred dollars. I  

igave her two hundred and kept two hundred, and 
I told her to pay the bills.”  She testifies— and it 
is not contradicted— that she spent the tw o h un -
dred dollars in the follow ing manner, v iz ., page 
|23, line 14, and 25, line 12 and 26, line 10, e tc .: 
“ I paid one hundred dollars on a note which he 

¡had in the bank, as he directed m e; I  paid M ary E . 
[Provost, his mother, fifteen dollars; Mabie and 
Maidment, for a claim of O’N eill, four dollars and 
sixty-six cents; Van Houten and Sherwood, for in -
surance premiums (that Mr. Provost had collected 
aDd had not paid), forty-four dollars and tw enty- 
lone cents; the Hackensack W a te r  Com pany, two  
dollars and eighty cents; the Gas and Electric 
Light Company, six dollars and forty-four cents; a 
pervant girl, ten dollars; two dollars and fifty- 
peven cents overdrawn on M r. Provost’s account, 
and then I had to sell the furniture for what I could 
feet for it, and father loaned me the balance to pay
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off the m ortgage on it— one hundred and ninety- 
five dollars.” So that the tw o hundred dollars 
which he le ft was entirely used in paying his bills, 
and she had to borrow from her father and she had 
to return to her father’s home.

It is very evident from  this testim ony that the 
respondent left his w ife in a cowardly manner for 
the purpose of shirking all his responsibility and 
allow ing his wife a n l  children to shift for them-
selves as best they could w hile he, with two 
hundred dollars in his pocket, took a trip to South 
Carolina. In  his cross-exam ination he admits, 
page 176, line 1 0 , that he only bought a single 
ticket, that he did not secure any employment 
dow n South, and that he spent his time shooting 
gam e and he had no m oney or prospect to purchase 
a plantation, and that he sent a telegram to his 
w ife a m onth later that he w as com ing home.

Miss Bessie Moore, a sister of the appellant, 
speaks about the telegram and of his return on page 
127, line 5 : “ It w ason  Saturday night, the Satur-
day before Easter. Mrs. W infield  Provost was not 
at hom e, it was about one o’clock in the morning. 
Mrs. Provost was in N ew  Y o rk , and did not return 
until the follow ing M onday or T uesday,” and she 
says that she never saw  W in field  Provost again at 
her hom e, where the appellant was staying, and that 
she is home alm ost all the tim e. She knew that he 
had sent a telegram , but did not expect him at her 
hom e. She went to the door in response to the 
rin ging  of the bell. The other members of the 
fam ily  had retired. The telegram was opened by 
M iss Bessie Moore by m istake, and it stated, ’ ‘A® 
on m y w ay h om e,” and the follow ing conversation 
occurred, “ H e said, ‘D idn’ t you expect me?’ afldl 
said, ‘N o ;’ then he asked me where m y sister was, 
and I said she was in New Y ork , and then he said)



‘I am going to return South in tw o w eeks.’ ”  Q. “ Did 
he ask about the children?” (page 129, line 29), 
A. “ I don’t think he did, I  think I  volunteered the 
information that Reginald was w ith her, and that I  
was weaning Donald and he w as asleep.” Q. 
“ Did Mr. Provost then ask to see the son?”  (page 
130, line 5,) A . “ H e did n o t.” Q. “ W a s  there 
any request by him  in regard to this child?” A .  
“ Not any at a ll.” (And on page 125, line 2 2 ): Q. 
“Did you ever see Mr. Provost again at your  
home?” A . “ N ever.” Q. “ A re  you at home or 
not during the day and evening?” A . “ I a m  at 
home almost all the tim e.”

His wife still hoping, saw him  im m ediately upon  
her return, and testifies, on page 4 9 , line 18, and 
page 62, line 1 2 :

Q. “ Do you recall the conversation which you had 
with him in his mother’s home a m onth or so later; 
that is to say, the first time you saw  him  after his 
return from the South?”

A. “  W ell, partly.”

Q. “ W ell, will you repeat that part of the con-
versation which you remember?”

A. “ W h y, he was telling us about his trip 
South, aboiit the time he had, the shooting he had, 
and he spoke about the flowers, I  rem em ber that 
particularly, and he spoke about the people that he 
lived with.”  .

Q- “ Well, what did you say to him ?”
I really don’t remember, there was no refer-

ence made to my coming there to live, or anything  
hke that; r know that d istin ctly .”

Q- “ Did you in words express any surprise at 
being there ?” * jueS

A.

Q.
I ask

Yes, I was very m uch surprised.”
For the purpose o f refreshing your m em ory, 

you if you did not say to him ,, ‘ W hat, are
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you hom e ? I did not expect you home for a year.’ ” 
A . “  N o, I  never made a rem ark like th at.”
Q. “  N or words to th at effect ?”
A. “ N o .”
Q. “ N or words specifying the tim e you expected 

him  hom e, or any length of tim e you expected him 
to stay aw ay ?”

•A. “ N o .”

A n d  afterw ards, on being asked if she felt any 
pleasure on his return or any displeasure, she 
answ ered: “  Y e s ,” as to the latter and “ N o ” as to 
the form er; and finally, after analysis on a strict 
cross-exam ination in which she was asked as to her 
feelings on the particular day in question, more 
than tw o years previous, the conclusion she reached 
was that she felt displeased, because she feared that 
he would resume his old associations and continue 
his form er habits, and she had every reason to believe, 
from  w hat she m ust have heard from  her sister, Miss 
Bessie, that he had been drinking heavily the night 
he returned, and it m ust have been only too evident 
that there w as no reform ation. But she says, on 
page 67, line 4, “ I  w as alw ays in hopes that he 
would reform  so that in tim e we m igh t have a home 
of our o w n .”  D uring the time that he was away 
she had hopes of reformation, and again on cross- 
exam ination, she was asked, on page 67, line 19: 
“ N ow , then, has your husband since his return 
from  the South never asked you to come and live 
w ith him  ?”  A . “  Never, except in one letter, and 
I  accepted his offer.”

A t this point it is w ell to read her correspondence
w ith him , yvhich correspondence commenced root0 
than tw o years after his desertion of March 7,1903,

, to w it, M ay 1 , 1905, in answ er to his letter of 
April 8th, 1905 (E xh ibit P  7), page 245, in which 
he adm its his faults (which were too widely
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known to deny), and in which he says, “ I f  you will 
only give me one more year to redeem m yself,”  
and in which he states that it was through specula-
tion that he was driven to drink, and lost his 
occupation; while in his testim ony on cross-ex-
amination, page 156 , line 7 , he adm its that the 
only speculation he ever engaged in was in relation 
to the invention o f a whistle in which he invested 
one hundred and fifty or one hundred and sixty  
dollars. His expression o f remorse at this time 
and in the subsequent letter cam e at a very late 
date, after the expiration o f tw o years, when during 
all that time he had failed to contribute anything 
for the support o f his w ife or children; failed to 
correspond with her; failed to call upon her; failed 
to have any one come and intercede for  h im ; failed 
to give any evidence o f  a reform ation and o f the 
sincerity of purpose, and adm its on cross-exam ina-
tion, page 163, line 20 , to 165 , line 3 5 :

Q. “ I understand, Mr. Provost, that you  offered 
your wife a home with you on the corner o f Essex 
and Hudson streets, is that so ?”

A. “ I did, on the corner of M ain and Hudson  
streets.”

Q. And that conversation occurred in the dining 
room at your mother’s home after your return from  
the South ?”

A. I won’t say positively it was in the dining 
room.” -  ^

Q- Well, where did it o ccu r?”
A. “ I think it occurred on the walk from  the 

home of her sister. ”

(Note the contradiction at this point between his 
estimony and that of his mother, Mary E. Provost, 

page 208, line 17. in which she states, “  Once I re- 
eiedof having a Conversation, at other times
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it was merely on business that I ever saw them to* 
geth er.” )

Q. “ N ow , you were asked w hether you had 
ever been present while those people talked to- 
gether ?”

A . “ Y e s .”
Q. ‘ ‘ W h e n  w as this one conversation ?”
A . “ A t  m y h om e.”
Q. “ In  w h at room were Mr. and M rs. Provost?”
A . “ In  the dining room .”
Q. “  W h ere  were you ?”•
A . “ I  was passing through the dining room and 

k itch en .”
Q. “  W h a t  was said that you heard ?”

A. “ He asked her if she would be willing 
to com© and live with him if he could get a 
position and do the best he could, and get 
his debts paid, and she said it would take a 
long time: she says, * It will take you a long 
time for that, won’t it ?’ ‘ W ell,’ he says, ‘of 
course it will take some time,’ and I didn’t 
listen to anything more.”

This over-zealous mother does not agree with her 
son, w ho states on page 164, line 20 , “ I think it 
occurred during the w alk from  the home to her 
sister’s .”

Q. “  W e ll, w hat conversation did you have-—”
A . “ I  asked her if  she was g oin g  to live with 

m e a ga in .”
Q. “ W h e r e ? ”
A . “ W e ll, there was no place specified that 

tim e ; m y idea (m ark you, his idea) was at nty 
hom e, m y m other’s h om e.”
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Q. “  Bat you didn’t express that it w as, that it 
Was your mother’s home ?”

A. “ I asked her if she was ever going to live  
with me again; I didn’t say where, she didn’t ask  
where.” 164, line 8 .

Q. “  Then you never offered her a hom e in any  
particular place ?”

A. “  I did afterwards.”
Q. “ W here?”
A. “ A t her mother’s h om e.”
(At this point witness again contradicts his 

former testimony).
Q. ‘ ; W hen did the conversation occur in which  

you offered her a home at your m other’s ?”
A. “  As I said before, that was on the w alk be-

tween my mother’s home and her sister’s .”
Q. “ W ell, why did you say in your letter o f  

May 10th, 1905, ‘ I think it would be better to lo-
cate outside of Hackensack ?’”

A. “  Because that was always her desire.”
Q. “  W asn’t it because it was impossible for you  

to agree with your wife at your m other’s home ?” 
A. “ No, sir.”

Q. Page 165, line 31. “ Outside of that let-
ter where you do not locate any exact place, 
did you have any place in mind ?”

A. “ No place in particular.”

Altogether, although he has endeavored to show  
that he was employed during the two years during  
the desertion, and although it is impossible to get  
any figures from him as to the am ount of his earn- 
ings, as is shown by his cross-exam ination, yet he 
testifies, page 168, line 1 1 , that the only bills he 
paid amounted in all to about fifteen dollars or less, 
and yet he flatly contradicts him self by a letter  
written December 15, 1904, to C. B . Dem arest, a
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grocer in Hackensack, m arked E xh ibit D 6 , page 
265, in which he states: “ A s  you no doubt know, 
I  have been out of em ploym ent goin g  on two years, 
but expect a position the first of the year and will 
then pay the bill as soon as possible. I am very 
sorry it has stood as long as it has. W h en  I went 
aw ay I  le ft enough m oney with m y wife to settle 

* all bills of the tradespeople; (did he?); the money 
w as used for som ething else, and all bills returned 
to m e unpaid. However, it w as all brought about 
by m y  own fo lly , and as soon as I  get a position 
you and every one else w ill be paid with interest. 
Trusting you can w ait until then, I am, very 
truly yours, W infield  Provost.”

H is only intent in w riting the letters, over two 
years after the desertion, is plainly evident that it 
w as not in order that he could have his wife live 
w ith him again , not that he w as sincere in any of 
the statm ents in his letter that he left her, but his 
real intent, the real Mr. Provost, is summed up in 
the letter of September 7, 1904, Exhibit P  1 1 : “I 
shall never give up the children, though; I will 
fight for them  until the day I  die. A n d  I will say 
right now  that I  w ant Donald to come around 
more oftener than he has, and even if  you do sup-
port and clothe them  you have no m ore say than I 
until the law  so orders.” First he pleads, then he 
begs, then he prevaricates, and finally he threatens, 
and on cross-exam ination, page 190, line 4, he 
answers this w a y :

Q. “ H ow  m any times in all, M r. Provost, did 
you see her to talk  to her after your return from 
the South?”

A . “ Probably tw en ty-five tim es.”
Q. “ A n d  alw ays in walks from  your mothers 

home to Dr. Conrad’s, on Essex street?”
A . “ Y e s .”
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Q. “ And on none of these occasions were any  
witnesses present to hear your offer?”

A. “ In my mother’s hom e?”

Although he had previously contradicted  
himself on this point.

Q. “ W ho?”
A. “ W ell, I guess m y sister.”
Q. “ That was the one occasion you spoke of b e -

fore, or not?”
A. That is all I know ; there m igh t have been 

others. ”

Q. “ Was that the occasion w hen your m other 
and sister were present, and you made the offer be-
fore them?”

A. “ Some time in April, 1903, I  believe; I  don’t 
know the exact date.”

Q. “ Afternoon or evening?”
A. “ E v e n in g ,

Q. How was it m ade; who started the conver-
sation?”

A. “ I asked her if she was g oin g  to live w ith  
m e.”

> Q* Y e s ,  go ahead; tell the whole conversa-
tion.”

A. “ And she said no; she was not goin g  to live 
with me until I could furnish ahorne and pay all m y  
debts— a home like she had— that she had le ft ; and 
Itold her it would take a long while before I could 
get a home ready, and if she was w illing and could  
live ordinarily on what I  could m ake then—

Q. “ G oon.”
A. F u r t h e r  than that, I have forgotten w hat 

tae conversation went in to .”

And on page 191, line

an ^ # UTuhafc WaS the only occasi°n  you made such 
aa 0aer before anybody?”
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A . “ T h a t i s a l l. ”

Q. “ Y o u  w e n t S o u t h , M r. P r o v o s t, a n d y o u  

k n e w  t h e c a l a m i t y  t h a t w a s g o i n g  t o b e f a ll y o u,  

a n d y o u  w e r e a w a r e o f t h e f a c t t h a t y o u  h a d l o s t y o u r  

p o s i t i o n; d i d n’ t y o u  r e q u e s t y o u r w i f e  t o g o o v e r  

t o h e r f a t h e r s’ s a n d a s k h i m  i f  h e w o u l d n o t p r o-

v i d e f o r  h e r a n d s u p p o r t t h e c h i l d r e n ? ”

A . “ N o . ”

Q. ‘ ‘ W h a t  d i d y o u e x p e c t y o u r w i f e t o d o aft e r  

y o u  w e r e g o n e ? ”

A . ‘ ‘ W h y , s h e t o l d m e a g o o d m a n y  t i m e s t h at 

s h e w a s g o i n g  h o m e a n d t o s t a y h o m e . ”

F o l l o w i n g  t h i s, h e l a u n c h e s i n t o a n a b u s e of hi s  

w i f e a s a h o u s e k e e p e r  ̂ w h i c h  i s n o t c o r r o b o r a t e d,  

a n d w h i c h  i s a p p a r e n t l y d e n i e d b y t h e a p p ell a nt  

o n p a g e ^ A P l i n e. —  ■ a n d b y M r s. A r t h u r  R o s e i n 

h e r c r o s s - e x a m i n a t i o n , p a g e/ ^ k -, li rf ef e 3 . ° F oll o w-

i n g  t h i s, h e a d m i t s t h a t a l l h e h a s b o u g h t f o r hi s 

c h i l d r e n s i n c e t h e d e s e r t i o n, i s o n e s u i t o f cl ot h e s  

f o r e a c h o f t h e m , a n d a b y c i c l e f o r t h e ol d e r b o y 

a f t e r t h e d i v o r c e s u i t w a s c o m m e n c e d.

A n d  h i s u n c o r r o b o r a t e d  b u t c o n t r a d i c t e d  t e sti m o n y 

a s t o t h e n u m b e r o f t i m e s h e t r i e d t o s e e hi s wif e,  

p a g e 1 7 9, l i n e 1 9, i s “ t w i c e . ”

A n d  h e i s s i l e n t a s t o w h e n , w h e r e o r h o w.

R e vi e w o f V i c e- C h a n c ell o r G a r ri s o n’ s  

C o n cl u si o n s.

T h e V i c e - C h a n c e l l o r r e n d e r e d a d e c i s i o n at the 
s e c o n d h e a r i n g, w i t h o u t a r g u m e n t o r e x a mi n ati o n 
o f t h e c o r r e s p o n d e n c e,  a n d t h e c o n cl u s i o n s a n d  

d e c r e e w e r e f il e d l a t e r.  I n  f o r m u l a t i n g  t h e c o n-

c l u s i o n s, t h e V i c e - C h a n c e l l o r c i t e s M c A lli s t e r vs. 

M c A l l i s t e r, 6 2 A t l. R e p ., p a g e 1 1 3 1:

T h i s c a u s e w a s t r i e d e x p a r t e , a n d t h e M a s t e r t o 

w h o t h e c a u s e w a s r e f e r r e d r e a c h e d t h e co ncl usio n
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that a desertion was thereby proved, but Chanceb  
lor Magie concluded otherwise. This case is not 
parallel, nor does it in any w ay bear upon  
the case in bar. In givin g  his opinion, Chancellor 
Magie says: “  The marriage was clandestine, under 
an agreement by each not to publicly disclose the 
fact, which was violated by the w ife when she 
heard the husband was paying attention to another 
woman. She made a disclosure of their marriage, 
and the husband then said that he would leave his 
parents’ house.” O f this there is corroboration, 
nor in any of the other evidence is there corrobora-
tion, and the Court properly stated that an agree-
ment of married people to live separately is contrary  
to public policy. Further, the husband repudiated it 

and demanded a resumption of the m arital rela-
tions. Such a demand m ust be accompanied by a 
bona-fide expression of willingness to live in the 
marital relation. The demand of the petitioner 
was simply for separation. This is an old princi-
pal, and was established in the case of Reece vs. 
Reece, 34 Equity, 32. “ W h ere  a husband and 
wife have never lived together, and the w ife evinces 
a strong disinclination to live with her husband at 
all, and repulses his advances towards a reconcili-
ation, their consequent separation held not to 
be desertion within the Divorce A c t .”

It is plainly evident from  reading both of these 
cases, however, that the principal only applies to a 
can estine marriage where the parties never lived  
ogether, and the w ife or husband refused to have  

a reconciliation.

Review of Cases.
Upon an examination of the earlier cases, com -

‘UsnCaln^ Wltl1 that of L aing  vs- L ain g , 2 1  Equity, 
218, decided by Chancellor Zabriskie, it is very evi-
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dent that at that tim e the Court had a strong aver* 
sion to grantin g a divorce, and the extreme rule 
was laid down that “  Improvidence and gross in-
intemperance on the part of the husband and the 
failure to support his w ife, m ay ju stify  her in leav-
ing him , but do not am ount to the extrem e cruelty 
th at w ould ju stify  a divorce a m ensa et thoro; 
m uch less w ill they convert her leaving into a 
desertion by him  so as to entitle her to a divorce 
for i t .”

H ow ever, this action w as brought by the wife 
against the husband where she was compelled to 
leave because of some m isconduct on his part, and 
the Court stated that such compulsory leaving must 
not be because of habitual drunkenness, or because 
of bad temper, or because of intemperance, or be-
cause his nature is disagreeable, but she must go away 
for her own safety and to protect herself from his vio-
lence. A n  exam ination of this case would lead one 
to the conclusion, in view of the recent decisions, 
that the conclusions as established by the eminent 
Chancellor on the facts in this case were extremely 
severe and that if  there w as no j ustification in this 
case, there w as great provocation for her leaving.

This case was not appealed to the Court of Errors 
and Appeals, so it is therefore the view  of the earlier 
Chancery decisions as established by Chancellor 
Zabriskie. A n d  in view  of the m ore recent decis-
ions, and the fact that the L ain g  case was not ap-
pealed from , it should not be regarded as an unal-
terable precedent. The facts, however, are not sim-
ilar to the case in bar, for the appellant contends, 
and her evidence is corroborated, that she did not 
leave the hom e of the respondent because of his 
drunkenness or his failure to support her, but on 
the contrary, he deserted her.
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Rule of justifiable cause explained.
Following this case we find that o f D river vs. 

Driver, 28 Equity, 393, in a cause instituted by the 
husband against his w ife. In  this cause, there is 
the same evidence of violence, or threatened vio-
lence, and abuse. She left the husband because of 
his violence and threats and abusive language. 
Defendant’s father called the next day and re-
proached the petitioner, and in response to his re-
ply that he was doing the best he could, the defend-
ant’s father said he then would protect her. N ext  
day she kissed him good-bye. H e made no reply. 
Hs tacitly acquiesced in her going. H e afterwards 
furnished her with m oney and then he relied upon  
this letter to secure his divorce: “ Y o u r  letter was 
received and also the previous one. W a s  pleased to 
hear from you; am glad you are en joyin g  good  
health. I would have written sooner, but it was 
merely neglect and would only have replied in the 
negative to the question which you w ant m e to an-
swer in the letter. I  have nothing further to say  
on this subject, as I told you w hat m y decision was 
when you were here.”  (Signed by the w ife. The  
Court says: “ There is nothing in this letter to con 
tradict the defendant’s (the w ife ’s) statem ent that 

I she was not at all times willing, and so told the pe- 
| 1 loner, to live with him in how ever hum ble a m an- 
| f W’ provided he would furnish a house aw ay from  

is parents.” And the Court continuing, refuses 
to grant him his divorce.

ihlf.th9 ne8p° nient c o n te n d 3  ^ a t  the conduct of 
L  r ,ant’ “  Shown by her o tte rs , was an  in - 
L  J L  POSItlon m “ king him when, where and how

f0r her' then 1  would re. 
WCTin„ your H onor to consider that in the

L ? ®  -CT ?  *he ,e tte r o t  the defendant stated  
I P ovided he would furnish a home aw ay from
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his parents,” a condition precedent before she would 
live w ith her husband, and the Court did not think 
it was obstinate desertion on her part to make such 
a demand.

First established rules as applied to de-
sertion.

Follow ing this case, in the sam e report, we find 
the case of Taylor vs. Taylor, 28 Equity, 206, 
which is also that of a husband against a wife, 
and the Court for the first tim e lays down three 
distinct rules to m ake out a case of desertion. (1) 
Cessation of cohabitation; (2) A n  intent in the 
m ind of the defendant to desert; (8) That separa-
tion was against the will of the complainant.

In  this case, however, the w ife left the husband 
and the husband expressed no surprise, nor was he 
curious to find out what had becom e of her. Did 
noth ing to effect a reconciliation. Passed her on 
the street w ithout salutation. Apparently con-
tented, indifferent, and indicated by his manner 
that he would rather have her stay away, and the 
Court properly held that he was not entitled to a 
divorce, as the desertion was not obstinate on her 
part; but altogether this case is not in point.

Conduct constituting desertion.
In  Brinkerhoff vs. Brinkerhoff, reported in 29 

E q u ity , 132, w hich was a suit by the wife against 
the husband, it appears that the husband left f°r 
presum ably tw o or three weeks. Shortly after the 
w ife wrote to him to return. H e did not return, 
and five m onths later she removed from New lor 
to Jersey City. On tw o occasions after this e, 
called upon his w ife, and there is a conflict in t6 

evidence whether he sought a divorce, a separation 
or m oney. The Court says th at his story is D0
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corroborated, and concludes that he has not shown  
any disposition to have his w ife  return and live  
with him, and a divorce was granted. Som e of the 
facts in this case are closely akin to the case in  
bar.

Desertion of wife not proven.—The hus-
band’s duty pointed out.

Following Rittenhouse vs. Rittenhouse, 29 
Equity, 274. The Court had some trouble in this 
cause in determining the w eight of the evidence. 
The wife went to a church fair and did not return  
to her home. The evidence is conflicting, but for  
some reason or other she went to a neighbor’s 
house, presumably for protection, and it was held 
in refusing a divorce to the husband that it w as  
his duty, after the use of such violent language  
directed towards his w ife, to have extended to her 
a proper invitation and assurance, and not having  
done so, the desertion was not obstinate.

Justifiable cause again explained and 
applied.

InSandford vs. Sandford, 32 Equity, 420, which  
was a suit brought by the w ife against the h us-
band, the Court concludes that the testim ony was 
not corroborated. The husband gam bled and did 
not properly support his wife, in consequence of 
which she left him, and the Court returns to the  
old principle, stating that if the flight had been  
compulsory for her personal safety and he did not 
j her out and persuade her to return and promise 
¡amendment, desertion would have been imputed  
against him.

I I>ould respectfully call your H onor’s attention  

If *fct.that in this case the w ife also left the 
f  8 an without a just cause, while in the case in
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bar the husband left the wife without any apparent 
cause.

In  the case of Trail vs. Trail, 32 Equity, 231, 
which w as that of a husband against the wife, the 
w ife also deserted w ithout cause, and the Court 
said in this case that the wife had also unmistak-
ably throw n off all allegiance and duty towards 
her husband, and it was evident that any effort on 
his part to induce her to return would have been 
unavailing.

The evidence in the case in  bar does not warrant 
the application of this principle.

Husband’s domicile and notice to wife in 
good faith and her obstinate refusal 
to return without just cause explained,

In  H u n t vs. H u n t, 29 E qu ity , 96, the Court 
granted a divorce to the husband because he had 
the right to choose the place of residence of his 
fam ily , and he notified his w ife to come from Wis* 
consin to N ew  Y o rk , where he would provide a 
home for her, sent her m oney, offered to meet her 
in Chicago, and she refused.

There was evidence that the husband, in the 
cause in bar, although he had the right to choose 
the place of residence of his fam ily, never invited 
his w ife  to live in any particular place; in fact, be 
so adm its in his testim ony, page 1 8 5 , line 14 ; page 
186, line 8 ; page 190, line 11 ; and page 191; line •

In  M ayer vs. M ayer, 30 Equity, 411, which is» 
suit by the w ife against the husband, it appears 
that the petitioner upbraided the defendant 
staying out late at n ight, and stated if he cou n 
do better he m ust leave. H e  did, inviting his *  
with him . She refused, and at no time siBC& J  
she offered to live with him , and the divorce *
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properly refused. This case does not in any way  
have any bearing on the case in bar, nor does the 
case of Kestler vs. Kestler, reported in 31 E q u ity , 
197, where the husband left in pursuance of a 
positive declaration of the wife that unless he left 
she would, and she was held not entitled to a  
divorce.

Modification of rule of justifiable cause.
The case of Schanck vs. Schanck, 33 Equity, 363, 

is worthy of close consideration, as the principal 
involved is frequently applied in the granting or 
refusing of divorces. On page 366, it appears that 
he left in anger, and while w ith her m om entary  
consent, she immediately recalled her words, and 
the Chancellor says on page 368, “  H e w as not at 
liberty to leave her uncared for and unprotected. 
If his excuse were her refusal to live on the farm  
it could not be accepted, for he abandoned her in 
January, while the arrangem ent under which  
she refused to live on the farm  was not to take 
effect until April follow ing. B ut the expression of 
her resolution not to live on the farm  was not in  
fact the occasion of his w ithdraw al from  h er .”  
And on page 363, the Court, continuing, says: 
‘ ‘ The proof is clear that she w as not unw illing to 
live in the same house with his m other.”  Then  
follows the very important announcem ent by the 
Court which may be applied to the case in bar: 

Were he before the Court asking a divorce from  
her on the ground of desertion, his application  
would be denied for the reason that he had been 
erelict in his duty toward her under the circum -

stances.” Quoting Jennings vs. Jennings, 2 Beasley  
38, Cornish vs. Cornish, 8 C. E . Green, 208, and 
bolby vs. Bolby, 10 C. E . Green, 406.

The case of Sargent vs. Sargent, 33 Equity, 204,
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is a very im portant decision on the question of 
desertion, as this case w as overruled by the Court 
of Errors and Appeals in 36 N . J. E qu ity , 644. It 
is interesting to read the decision of Vice-Chancel-
lor V a n  Fleet and the subsequent decision of the 
Court of Errors and Appeals overruling him, both 
opinions having been obtained undoubtedly from a 
careful perusal o f the evidence. A nd the case in 
m any respects has an im portant bearing on the case 
in bar.

Vice-Chancellor V a n  Fleet describes the parting 
by the com plainant in the follow ing language: 
‘ ‘ H e gave m e no reason for going aw ay. He did 
not tell m e he was going. H e simply went and 
did not come back. H e went w ithout saying any-
thing in particular and never came back. I had 
given  him  no provocation; on the contrary, I had 
taken good care of him , supported him  and cared 
for him  w hen he came hom e drunk.” And the 
Court says: “  I f  a wife leaves .her husband and he 
furnishes her with m oney for her support, and does 
not insist as a condition of support that she shall 
perform  her duty as a w ife, although he enti eats 
her to come back, conduct of the parties in such 
case partakes too m uch of the character of a friend-
ly arrangem ent to render the w ife  a deserter.” 
A fte r  quoting Goldbeck vs. Goldbeck, 3 0. E. 
Green, 42, the Court indulges in some inferences 
that m ay be drawn from  the relation of the parties, 
and which to his m ind ju stify  the conclusion that 
no divorce should be granted to the wife. But in 
the reversal the Court of Errors and Appeals says: 
‘ ‘ W h e re  a husband deserts his w ife without cause 
on her part and without fault on her part, there is 
not the same obligation of the w ife to endeavor to 
effect a reconciliation that there would be on the 
husband were the case reversed.”  And al.boug



this parting, as explained by the petitioner, was 
rather peculiar and unnatural compared with the 
manner of leaving as shown by the undisputed evi-
dence of the case in bar, yet the Court of Errors 
and Appeals says: “ W e don’t think it strange that 
the husband should leave in the manner he did.”

Evidence of husband’s duty to end sepa-
ration.

In Belden vs. Belden, 33 Equity, 94, which w as  
a sj.it of the husband against the w ife, there is a 
great resemblance in some o f the essential features 
to the case in bar, and if  the respondent were ask-
ing for a divorce it is doubtful if his conduct could  
be much less negligent than that of Dr. Belden, 
referring to which on page 98 , the Court says: 
“ But the conduct o f the petitioner from  the time  
the defendant left him up to the letter of Septem -
ber 2, 1878, was such as to lead to the conclusion  
that he acquiesced to the separation during that 
time. It is true he said he asked her to return in 
the summer of 1874 , but she denies it, and I  see 
no reason to give greater credit to him  than to her 
on this point. He does not appear to have sought 
to induce her to return to him , but on the other 
hand, left her to struggle along, and with great 
difficulty, for the support o f herself and her child  
without aid of any kind, or even any com m unica-
tion from him. He did not discharge his duty to-
wards her in the premises.”

Applying this principle to the case in bar, if
6 respondent were seeking a divorce, would
ere be any evidence to infer that the appellant 

deserted the respondent? , He left of his own ac- 
eord. Her letters in March, 1903 , were that of an 
atrectionate wife, and, as Vice-Chancellor Pitney 
sai about these letters when an application was



22

made for alim ony and the respondent objected td 
paying any, “ I  see nothing in the letters to act as 
a bar. She was w asting her sweetness on the 
desert a ir .”

It is not surprising that after his return, living 
only a few  blocks aw ay, denying her a single cent 
or contributing anything to her support and their 
two children, that he should contest the case, for 
it is very evident that his only reason for doing so 
was to escape responsibility, and from  fear that 
the appellant would take more severe measures, in 
fact, crim inal m easures, of the nature which she 
hinted at in her letter dated M ay 8th, 1905. Ex-
hibit P  2 , page 232, line 9.

Abandonment by wife—Sincerity of hus-
band’s desire to re-unite.

It is interesting to know  the decision in Hooper 
vs. Hooper, 34 Equity, 93, on bill and cross-bill.

The Court, in refusing the w ife ’s divorce, holds 
that although a wife leaves her husband’s home 
through his fault, yet if  he afterwards sincerely 
solicits her return, and she deliberately and per-
sistently refuses to do so, her conduct constitutes 
desertion. She complained of cruelty, left her hus-
band, refused to have anyth in g to do with him, 
and the husband, w ho filed a cross-bill for deser-
tion, clearly established his sincerity in asking her 
to return. H e established the fact that he did not 
know  she intended to remain aw ay permanently. 
T hat he sought her out, that he begged her to re-
turn, that he went to her pastor and secured his 
assistance, who also begged her to return. He 
again returned to her home and begged her to re-
turn, w alking seven and a h alf miles on a dark 
n ight to see her, and she refused to have anything



to do with him. Such ^conduct on his part m ani-
fested towards her the greatest solicitude and 
proved that he held her in the highest esteem, and 
that he hoped for a return of her love and affec-
tion.

Note the conduct of Hooper and that of the re-
spondent, as appears from  his cross-exam ination.

Similarity of facts to case in bar,
Are presented in the case of W illia m s vs. W i l -
liams, 35 Equity, 382 , which m ay be followed as 
a precedent.

The parties to this suit were married in N ovem -
ber, 1875. In March, 1876 , the husband being  
angry with his wife, who upbraided him  for being  
intoxicated when he came hom e, moved all of the 
furniture out of the house where they were then 
living together and left her there alone. She then 
went to her father’s house and has ever since been 
supported by her parents or by her own labor. 
Her husband contributed nothing towards her 
maintenance or that of her in fant during its life -
time, and he had no com m unication w hatever w ith  
er, although they both continued to live in the 

same town after March, 1876 . Held that she was 
entitled to a divorce.

Mutual Separation.
Counsel for the respondent m ay quote the case of

callvo°,n Vw Johnson’ 35 E(luity, 20, and I would 
senarJ1 Hon0r’B attention to the fact that the 
ran ™ WaS amicable- That she went to the

(Mbermrrr r ha? V artt V n friendship- and 
roborated Th n  ^  • te8tlmonN was uncor^ 
where an  r  6 ° 0Urt . WlU not S rant a separation  

ar ,ing is amicable, nor if the separation
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is by her consent, as stated in P lim ly  vs. Plimly, 35 
E quity, 18, which, no doubt, opposing counsel will 
also cite.

In the cause in review, the appellant had every 
reason to believe that a protest from  her at the time 
of his departure would have been unavailing, but 
w hat greater protest could she have given than 
that of bursting into tears. Furtherm ore, to be en-
titled to a divorce him self, which principle must be 
applied to the conduct of the respondent, it is held 
in D rayton vs. D rayton, 54 E qu ity , 298, that the 
desertion under the statute is not justified by proof 
of the conduct on the part of the deserted party, 
(the appellant), short of that which will entitle the 
deserter to a decree for a divorce or a judicial sep-
aration. Schanck vs. Schanck, 33 Equity, 369.

Conduct of Deserter.
On this point the Court says in H all vs. Hall, 14 

Dickinson, 402, on page 403, “ It is obvious that 
more effort and concession w ill be required of one 
whose conduct actually produces or contributes to 
produce the desertion than one w ho is blameless. 
I f  the party deserted is not in fault, an effort to 
induce the deserting party to return would prob-
ably prove unavailing, it need not be shown.”

The Court of Errors and Appeals took a différant 
view  of the facts in this case than the Court of 
Chancery, and in 15 Dickinson, 469, in sustaining 
the decree of the Court of Chancery. The Court of 
Errors and Appeals does not depart from the point 
laid dow n by the Court of Chancery, but disagrees 
on the facts and lays down a principle as follows. 
W h ere  a husband has by his conduct toward his 
wife contributed to her desertion of him, ordinarij  

will not be considered obstinate unless persisted m 
by the w ife against the effort of the husband to ter
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minate it by making such advances and concessions 
as might reasonably be expected to bring about the  
result. But where it is m anifest from  the facts in  
the case that honest effort by the husband to bring  
the separation to an end would be u navailing or 
only temporarily successful, the duty to m ake it 
ceases to exist. This cause was made on the bill 
and cross-bill, and on page 470, the Court continu-
ing says: “ That a desertion in order to be obstinate, 
must be persisted in against the w illingness o f the 
injured party to have it concluded, is declared by  
all our cases; and ordinarily, when the husband has 
by his conduct towards his wife, contributed in any  
degree to her original desertion, the law  requires 
that he should evidence that willingness by m aking  
such advances or concessions to his w ife as m ight  
be reasonably expected to induce her to return to 
him.”

Undoubtedly, this rule would be stronger if  ap-
plied to the case in bar, where it is plainly evident 
that the husband left the w ife without ju st cause.

Vice Chancellor Pitney, in Sm ith vs. Sm ith, 55 

Equity, 222, which was an action by the w ife  
against the husband, on page 229 broadens the  
principle when he says: “ If, by his conduct he has 
alienated her affections and given her good cause to 
dislike him and so have no desire to live w ith him , 
he cannot take advantage of those feelings to excuse 
himself for a continued desertion w ithout any  
serious or honest effort to term inate i t .”  I  m en -
tioned̂  this case because counsel m ay call your

onor s attention to the conduct of the w ife under 
cross-examination as follows:

Q_ (page 63, line 19), ‘ ‘Did you express in action or 
WOf s any pleasure at his return at that time?

A- “ No, I did not.”
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Q. “ Did you feel any pleasure at his return at 
that tim e?”

A . “ N o .”
Q. “ Did you feel any displeasure at his return a 

that tine?”
A .  “ Y e s .”

On page 65, line 9:

A . “ W h y , in the letters that he wrote from the 
South in each letter he said that he was doing bet-
ter w ith his drinking; and I  was in hopes that he 
would stop entirely .”  Apparently from this she 
knew w hat his condition was, as he had visited the 
house the Saturday previous, on his return from the 
South, and M iss Bessie Moore, on page 125, line 15, 
said: “ H e had been d rin k in g .”

Amount of effort required by husband to 
terminate separation.

In  V a n  W o r t vs. V a n  W o rt, 57 Equity, 598, be-
fore V ice Chancellor Stevens, which is an action of 
a husband against a w ife, the Vice Chancellor says: 
“ The am ount of effort or concession required to be 
show n w ill vary w ith the particular circumstances 
of the case.” A n d  continuing in this case, he says, 
speaking of the husband: ‘ ‘H e made no effort what* 
soever after she had gone. They m et two or three 
tim es on friendly term s, on one occasion dined to-
gether at the house of a m utual friend. Neither 
then or at any other tim e did the petitioner suggest» 
reunion. I f  the evidence does not indicate that the 
separation was agreeable to both parties, it at least 
shows that the husband did not by words or act 
seek to put an end to it by advances on his part.



27

Burden of proof.
In Loux vs, Loux, 57 Equity, 561, V ice Chancel-

lor Gray says: “ The burden is on him  to show  the 
desertion wilful, etc .”  The Court, however, w ill 
Observe in a great m any of these cases that the deser-
tion was by the w ife, but without any justification. 
In Crickler vs. Crickler, 58 E quity , 427, the hus-
band sued on the ground of desertion, the w ife  
claiming that she separated because of the cruelty of 
the husband, and the Court said that the husband  
could not by mere invitation to her to return to him , 
put her in the position of a w ife who w ilfu lly  and 
obstinately deserted her husband, even if  she re-
fused to come back. See pages 4 3 5 , citing M c- 
\icker vs. McVicker, 1 Dickinson, 490. Continu-
ing, on page 436, the Court says. “ The husband, 
in order to make his w ife ’s separation from  him  
desertion, must by his conduct have given her sin-
cere assurance that he desired her to return, and 
that if she would do so she would not be subject to 
the same dangers which she had suffered during her 
previous life with him, which had caused the deser-
tion. Nowhere in the evidence has the defendant 
Bhown any willingness to return or any sincere e f-
fort or reformation.”

Sincerity of husband.
In Jeroleman vs. Jeroleman, cited by Vice Chan- 

[ce or Emery, in 54 A tl. Rep., 166, he says: “ Where 
a separation between husband and wife occurs be-
cause of the drunkenness and cruelty of the hus- 
I an ,on failure of the husband to reform, and af- 
pr such reformation and within two years to seek
low 18 W^ e and to return, g i v in g  h e r  r e a - 
F abl e  as s ur anc e  o f  t h e  s in c e r i t y  o f  h is  r e f o r -

gmnTd ”thTudlV°yCe f° r desertion is P^perly
F • lhe only other witness to prove the hus-
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baud’s reform ation was the m an who kept the sa* 
loon in w hich the husband was employed, and his 
statem ent as to the husband’s drinking habits and 
disposition w hen drunk w as opposed to the weight 
of evidence.

In the case in bar, where the husband deserted 
without just cause, he has given no evidence what-
ever of his reform ation or of his sincerity of pur-
pose, or his desire for a reconciliation, coupled with 
a bona-fide intention to provide a hom e, nor has he 
sought out his w ife in an honest manner for the 
purpose of having her return.

Conduct of husband after desertion.
I f  the parties in the follow ing cases were trans-

posed, and w ith the permission of the Court I will 
transpose them , substituting the word “ wife’’ for 
the word “ husband,”  and vice versa, we would 
have the opinion of Lam m ertz vs. Lammertz, 59 
E q u ity , 649. The Court of Errors and Appeals 
says:

“ Where a husband absented himself from 
the wife’s home for more than two 
years, and such absence is not justified 
by the wife’s conduct towards him, and 
the husband’s conduct is such that lit’ 
tie hope was left of a permanent recon- 
cilliation, it will be considered that the 
desertion is obstinate and a divoree 
will be decreed, although no proof was 
offered that the wife sought him and 
urged him to return.”
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Support.
Speaking of the character of the support and its 

material bearing on the issue, the Court says in  
Hiers vs. Hiers, 16 Dickinson, 491, at page 493 : 
“ The character of the support given by the hus-
band is relevant in the desertion as an indication of 
a wilful intent to abandon his w ife .” The hus-
band, intending to cast her off, refuses to support 
her, and reciting A nschutz vs. A nschutz, 1  0 .  E . 
Green, 163, which was a bill for alim ony only, the 
Court says: “ W here a husband refuses to have  
any communication with his w ife or make any  
provision for her maintenance, it m ay  be held an  
abandonment, although the parties live under 
the same roof. In this case no refusal is show n, 
simply an abstention w ithout any circumstances 
indicating the reasons therefor.”

In the case in bar, there is not only evidence, but 
his own admissions are that he did not do anyth in g  
to support or maintain his wife since March 7 , 
1903> and in part of that tim e her support was 
very meager, but he has absolutely and obstinately, 
and the Court can infer w ilfu lly , and voluntarily, 
refused to obey an order of the Court for the pay-
ment of alimony pendente lite. See testim ony, page  
192, line 20, and 193, line 1, etc., and page 19, line 
21, and order of the Court, page 1 1 .

Consent to offer home and support not 
sufficient.

At this point, I would like to introduce the case 
of a wife against a husband, Barret v s . Barret, 37 

qmty, 29, in which a divorce was granted on the 
,°  owinS facts: A  husband who was living  with  
is wife in New York , deserted her there in 1864  

to never thereafter contributed anyth in g  to the
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support of her or the children until 1870, when the 
w ife discovered that he w as then living in Paterson 
in this State, and removed there w ith her children. 
The husband then supported his w ife  and family, 
although not living  w ith them , until March, 1877, 
when he stopped, and complaint made against him 
by civil authority, and an order requiring him to 
pay a weekly allowance for his fam ily was obtained, 
In  the year 1880 another sim ilar order was obtained. 
H eld , that the evidence by the defendant’s counsel 
that in 1876 he got the defendant to consent to offer 
to take a house and live w ith his wife, and that 
defendant instructed her to in form  him so, which 
she did, is not sufficient, in view  of the facts of the 
case, to prevent a divorce for desertion. And in 
Broom  vs. Broom , 47 E qu ity , 215, the Court says: 
‘ ‘ Mere declaration of a w illingness to resume 
m arital relations w ithout any effort to put an end 
to separation, are of little w eight in an action for 
divorce on the ground of desertion.”

Counsel for the respondent m igh t cite the case of 
Costill vs. Costill, 47 E qu ity , 346, but a careful 
perusal of this case, and the facts therein, will 
clearly show that the husband and wife separated 
by a m utual agreem ent on a promise that he would 
send for her, and then the Court held that if a 
husband does nothing to induce his wife, who has 
left him , to return, her desertion is not deemed 
obstinate. A n d , although a w ife is not held in the 
sam e accounting for failure to seek the return of 
her husband, reason and justice m ake it at least her 
duty, where the husband has been absent from her 
for several years, presum ably by their expres» 
m utual agreem ent, to plainly signify to him tha 
she withdraw s from  the agreem ent, before 19 

absence will become an obstinate desertion.

In  the case in bar, however, there is no agree'



ment shown, nor could an agreem ent be inferred 
form the facts, nor does the defendant testify to 
any, nor does his conduct show any, while on the 
part of the appellant it plainly appears from  her 
conduct and letters that she w as the injured party, 
and she clearly stated what she would have him  do.

In Chipchase vs. Chipchase, 48 E quity, 5 4 9 , there 
is another example of a m utual separation. In  
O’Brien vs. O’Brien, 49 E quity, 436, it is held th at, 
a husband who, without justifiable cause, separates 
himself from his wife^ neglects to provide for her 
such a support and maintenance as this Court 
shall adjudge, that the nature of the case and the 
circumstances of the parties render suitable and 
proper, is guilty of refusing and neglecting to m ain -
tain and provide for her in the sense in which these 
words are used in the 20th Section of the A c t con-
cerning divorce. Applying this principle to the 
defendant’s conduct and adm issions as to his failure  
to support, and applying the principle that this is 
an evidence of intention, how m uch more so 
is it an evidence of intention when we consider 
that he voluntarily violated the order of the Court 
directing him to pay alimony p e n d e n te  lite .

Husband must show that by proper steps 
he has sought to bring about her 
return.

In Wood vs. W ood, 63 E quity , 688 , V ice Chan-
cellor Gray says orally: “ In divorce by a husband  
on the ground of desertion the burden is on the 
husband in order to prove a w ilful and obstinate 
esertion and to show affirmatively that the w ife  

left of her own will, against his w ill, and that she 
continued to stay away when it was her duty to 
re Urn’ divorce by the husband on the ground
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of desertion, even if it be show n that the original 
separation was w ron gful on the part of the wife, 
yet he m ust show  that he has sought by proper 
steps to bring about her return.

In  Slack vs. Slack, which I  only found reported 
in  A t l. R ep ., V olum e 23, 1180, the divorce is 
granted by V ice Chancellor Bird after some hesita-
tion in favor of the husband and against the wife 
on the facts therein stated. I f  the parties were 
transposed and the principle applied to the case in 
bar, it would m ake a m uch more sweeping change 
in  the rules relating to desertion, even as defined 
by more modern decisions, for in this case the wife 
le ft w ith a pretext of an unsubstantial character. 
In the casein  bar the husband positively abandoned 
his w ife in a cowardly m anner.

I  find another case which is not reported in our 
law  reports, nam ely, that of Olcott vs. Olcott, 26 
A tl. R ep., 469, in which case, in speaking of the 
conduct of the husband, V ice  Chancellor Green, on 
page 470, says: “ In pursuit of his business as 
physician he constantly passed the house, and 
while occasionally stopping to see his children, does 
not pretend that on any occasion did he stop to see 
his w ife or seek from  her any promise or consent to 
return or receive him  as a husband. The furni-
ture had all been taken out of the house, and, 
while he says he refurnished it immediately, he 
does not say that he ever told his wife he had done 
so, and she expressly says that she did not know 
until she heard it upon the trial that new furnituie 
had been placed therein. H e seeks to establish 
this point of the case by her repeated refusal to his 
public request to go back to her home and live- 
am  not prepared to say that she would not be en 
tirely excusable in refusing to return and live under 
the surveillance of his fam ily  and subject to t «
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unpleasantness and the indignity that she had 
previously experienced under sim ilar circum -
stances. Be that as it m ay, these various con-
versations of his am ount to nothing unless they  
were sincerely made. I f  they were only em pty  
words for the purpose of his suit, the Court w ill 
not give them much w e ig h t.”

Corroboration of desertive act essential.
In Seeley vs. Seeley, 64 E qu ity , 1 , which was 

tried ex parte, Chancellor M agie, in overruling the 
Master and refusing a divorce, exam ines the 
evidence on which the w ife claim s that she was 
compelled to leave her home because of the violence 
of her husband. The justification for her leaving  
was not made out, nor was her testim ony cor-
roborated. Counsel for the respondent, citing this 
case, cannot claim that the principle involved is 
applicable in any manner whatsoever, as the deser-
tive actwas corroborated by Charles Fleischman, 
page 103, line 34; and M rs. A rth u r K . Rose, page 
110, line 1 , &c.

On question of husband’s conduct.
In Howell vs. How ell, 64 E qu ity , 191, V ice- 
ancellor Cray, on an examination of the evidence 

where the wife made application for a divorce 
ause of alleged desertion, stating that there was 

kecause he left there had been any

w a s T ^ !  °IxCOnn.Ubial relations- The husband  
the hi i! \ his being the situation of the parties,

tin* h - ^ ^  Went away without previously let- 
his purpose to leave H e  

day 1I61“ 'IC, money’ and took her ring. On the  

m 2  I T ™ *6 t0  heI father stati“ S ‘ hat he
to trar« l  d g 0m g  awa-v ’ and i1; was D<> use 

,m’ and asked the father to take the
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petitioner to his house and care for her. He did 
n oth in g  to support his w ife thereafter, obviously 
because he had no m oney; he corresponded with 
her, she sending him  m oney. H is letters showed 
no aversion to his w ife, or purpose to abandon her. 
The last letter w as couched in affectionate terms. 
It  was w ritten w ithin ten m onths next before the 
w ife  filed her petition praying for a divorce because 
of alleged desertion for more than two years. Held, 
the evidence does not show w ilfu l, continuedly or 
obstinate desertion, nor does it exhibit any intent 
to desert in the sense of the w ife  abandoning the 
husband.

The Court of Errors and Appeals, in overruling 
this decision, and also m aking a caref ul examination 
of the evidence, comes to an entirely different conclu-
sion, and couches its opinion in the following lan-
guage, in 18 Dickinson, pages 295 a n d 296: “ We 
th ink that the act of his going  away, in the light 
of the deception practiced on his w ife ; his state-
m ent of his purpose in his letter to his father in-
law , and his subsequent failure to give that act any 
other color, was desertion, and so intended by him. 
and the use of a few  m ildly affectionate words in a 
letter cannot deprive his acts and previous words of 
their legitim ate force .”

Mutual agreement, and pending suits a

bar.
Counsel for the defendant m ay cite the case o 

Johnson vs. Johnson, reported in 65 Equity, 606, 
and would call your H onor’s attention to the 
evidence in this case, w hich is that of a husban 
against a w ife, and it appears that the separation 
was the result o f a m utual agreement and that sui
had been pending for other grounds between tj<

parties prior to the decision in this last cause, a



the Court, com m enting on th is p oin t, sa ys “ th at  
it is recognized th at the p en d in g  o f  a  divorce su it  
between husband and w ife  is  a ju stifia b le  cau se  for  
their living separate fro m  each oth er, and th a t n o  
part of the tim e d u rin g  w h ich  a previous su it w a s  
pending can be com puted in a n y  subsequen t su it as  
a part of the period o f d e sertio n .”

The facts are not p arallel; th erefore, th e  case not 
being in point it is useless to go  in to  fu rth e r  d etai  
on the subject.

Duty of husband to terminate desertion 
by wife.

In Hall vs. H a ll, 65 E q u ity , 709 , w h ich  w as an  
appeal from V ice-C h ancellor P itn e y , w hose opinion  
is reported in 53 A t l . R ep ., 45 5 , C h ie f Justice G u m -  
mere lays down this rule, w h ich , w h ile  it  is n ot  
parallel or entirely applicable in  principle to  the  
case in bar, yet it im poses a d u ty  upon the h u sb an d , 
even though the w ife  deserted h im , before he can  
make out a case for  desertion , n a m e ly , v i z . : 
“ Where the circum stances under w h ich  a w ife  d e -
serts her husband are such as to  im pose upon the  
latter (the huslmnd) the d u ty  o f u s in g  a ctiv e  e ffort  
to terminate i t ;* * * ?  only ex cu se s^ fe ^ cS a k in g  such  
effort, when it is m an ifest fro m  th e  fa c ts  in  the  
case that to do so w ould be u n a v a ilin g . ”

The rule as to husband Hot applied to 
wife.

Jn .W llson v s- W ils o n , reported in  66  E q u ity , 
^38, it is held, w here a h usband deserted  h is w ife  
because she refused to support h im  in  id leness, ac- 

mg to his desires, and th e w ife  acquiesced in
is continued desertion rose fro m  a b elief th a t  

0 S ou^  re ûrn he w ould, n o tw ith sta n d in g  a n y
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effort on her part to  effect a reform ation , resume 
th e  course o f con d u ct g ro ssly  v io la tiv e  o f his duty 
to  h er , and o f  w h ich  he had been  previously guilty, 
ca u sin g  her co n sta n t p h y sica l or m e n ta l suffering, 
such  acquiescense w as n o t a v olu n ta ry  consent to 
th e  h u sb a n d ’s desertion so  as to  preclude her from 
a  d ivorce on th a t g ro u n d .

T h e d u ty  o f a deserted w ife  to  in v ite  her husband 
to  return  in  order to  be en titled  to a divorce, is not 
m easured  b y  th e ru le w h ich  is  applied to  the rule of 
a  deserted  h usband.

I t  w ou ld  appear fro m  th is  decision , that if her 
d u ty  is  n ot m easured  b y  th e sam e ru le  which is ap-
plied  h im , th a t the d u ty  on  th e p art o f the husband 
is m u ch  stro n ger  th an  on  the p art o f  the wife, and 
th e trend o f th e opinion s rendered lead to the con-
clusion  th at w h ere  a h usb and  seeks a divorce on the 
grou n d  o f d esertion , or seeks to  defend  her suit 
w h e n  he is  ch arged  w ith  d esertion , he m ust answer 
th e  q u estion s: H a v e  y o u  done everyth in g  that a 
reason able, lo v in g  and affection ate  husband would 
do, con sid erin g  th e circum stances o f the case? Is 
y o u r  conduct su ch , and y o u r  reform ation  such, that 
th e evid en ce lo g ica lly  concludes th at you  have made 
every  effort to effect a reconciliation  w ith your wife 
and th at she h as stu b b orn ly  and obstinately refused 
to  live  w ith  you?

Cases distinguished from the one in bar.
A n o th e r  case o f  separation  b y  m u tu al consent, on 

w h ich  principle th e V ic e  C h an cellor applied to the 
case in  bar, is fou nd  in  Currier a ga in st Currier, 68 
E q u ity , 7 . B y  an e x a m in a tio n  o f th is case and the 
evid en ce and th e application  o f th e  sam e to thecase 
in  b ar, th e  conclusion  w ill u n d ou b ted ly  be that they 

are not sim ila r .
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In Meiers vs. M eiers, 68 E q u ity , 9 , C h an cellor  
Magie again lays dow n th e principle as to  th e  
husband’s duty w hen he says he is n ot en titled  to  
a divorce for desertion w ith o u t m a k in g  som e effort  
to obtain a resumption o f the m a rita l re lation s.

Rule as to wife seeking out husband where 
he deserts.

The most recent case, or rath er th e  m o st recen tly  
reported case w hich has com e to m y  a tte n tio n , and  
of the facts of w hich I  h ave m ade a  ca re fu l e x -
amination, is that o f Coe v s . Coe, 68 E q u ity , 15 7 . 
The opinion was rendered b y  V ic e  C h ancellor  
Pitney. It seems to be an application  o f  th e p rin -
ciples laid down by the C ou rt o f E rrors and A p p e a ls  
in Howell vs. H ow ell, and in  other cases, and th e  
facts are so closely akin to the case in  b ar th at I  
consider it a precedent on all force . T h e  learned  
Vice Chancellor, w ho has had considerable ex p e ri-
ence in divorce cases, ex te n d in g  over a  n u m b e r o f

■ years, arrives at the conclusion  on th e  fa c ts  th a t  
| where a husband left his w ife  to  seek  e m p lo y m en t  
i at a distant point, but he w as u n su ccessfu l, o w in g
to his dissipated habits, and failed  to  care fo r  th e  

| wife in any w ay and continued to  w rite  h er a ffec -
tionate letters, his conduct w a s  th at o f  a  deserter  

I and the character of w ilfu ln ess becam e attached  to  
I the desertion when he had sh ow n  b y  h is  cond u ct  
I that he had not resolution stro n g  en o u g h , even  i f  
I he had a desire, to do his d u ty  tow ard s h er. W h e r e  
la  husband, without fau lt o f the w ife , leaves h er and
■ fails to support her, it is not in c u m b e n t on h er to  
Iseek out the deserter and ask  a reu nion .

The learned Vice Chancellor, c o m m e n tin g  on th e  
■evidence and his conduct, says “  A  ca re fu l perusal 
|o he tetters he wrote to his w ife  satisfies m e th a t  
I his want of success was due en tire ly  to  h is  ow n
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m isb eh avior, m a in ly  in  th e  in d u lgen ce  at intervals 
in  in to x ic a n ts . S u ch  le tters  as he w rote  were very 
affection ate and  contain ed  freq u en t promises to re-
fo rm , save m o n e y  and com e E a s t , bu t at no time 
w h en  he received h is w e e k ly  or m o n th ly  pay did 
he ever d ivide it  or send one cent to  his wife. His 
letters w ere fu ll o f kisses b u t no m on ey . On the 
co n trary , on tw o  or th ree occasion s he asked his 
w ife  to  send h im  m o n e y , w h ich  she was wise 
en o u g h  n ot to  d o .”  C o n tin u in g , on  page 59, the 
C ou rt sa y s : “ I  th in k  th e  ten d en cy  o f the proof is 
to  sh o w  th a t she w as a ll th e  w h ile  as insistent as a 
w ife  should  be th a t th e h usband should do some-
th in g  fo r  h er, an d  th a t w a s  a ll th a t she could do. 
T h e d u ty  o f th e  h u sb an d  to lo v e  and support his 
w ife  is a p ractica l d u ty  and is n ot performed by a 
m a n ife sta tio n  o f  sen tim en t w ith o u t corresponding 
condu ct. H e n c e , th e  m ere  w ritin g  o f love letteis 
and a m a k in g  o f prom ises unaccom panied by a 
s in g le  practical act a m o u n ts  to  nothing. The 
fa ilu re  to try  to do a n y th in g  in  th e w ay of support-
in g  and lo v in g  h is  w ife  is d esertion , no matter how 
m u ch  the p arty  m a y  in d u lg e  in  affectionate letters 
and send kisses b y  th e  th ou san d  in  w riting. The 
in ten tion s and resolu tion s o f a  husband to save 
m o n e y  fo r  th e benefit o f h is  w ife , which is too 
w eak  to  resist th a t  tem p tation  to  spend that money 
on h im se lf, is o f no leg a l valu e and cannot count in 
the w a y  o f cou n teractin g  h is absolute neglect to 

provide fo r  h er.

“ I  am  satisfied th a t th e husband fro m  time to tune 
had m o n e y  w h ich  he m ig h t  h av e  sent his wife, 
am  satisfied also  th a t i f  he h ad  had the simple re-
so lu tion  o f mi'nd to live  w ith  and support his wi e, 
w h ich  th e n atu re o f h is m a rria g e  contract require 
o f h im , he could h ave done som eth in g  towards sue 

support.
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“ T h e husband’s condu ct fro m  th e start w a s th a t  
of a d e s e rte r  of his w ife , and its ch aracter and w il-  
fu lness b e c a m e  fixed w h en  he had sh ow n  b y  his  
conduct th a t  he had not a resolu tion  stro n g  e n o u g h , 
even i f  h e h a d  a  sincere desire, to do even  a part o f  
his d u ty . A n d  I  th in k  the evidence sh ow s th at the  
desertion b e c a m e  w ilfu l m o r e  th an  tw o  years before  
the p e titio n  w a s  filed.

“ T h e attitude of the wife was not that of acquies- 
ence in the prolonged absence and neglect of her 
husband. I t  went no further than to consent to 
his m a k in g  a n  honest attempt to provide her with 
a hom e a n d  proper support. This, I find, he failed 
to do.

“ T h e question of the duty of the deserted spouse 
to seek o u t the deserter and ask a reunion has no 
place in the facts of this case.”

In B ra d y  vs. B rady, opinion b y  V ice -C h a n cellor  
E m ery, re p o rte d  J u ly  28th , 1906 , in  V o lu m e  64  o f  
A tl. R ep ., p a g e  440, and c o m m e n c in g  on p age  4 4 1 , 
the C o u rt concludes th at the offer o f th e  h u sb an d  
to provide a  home for the w ife  a fte r  separation  w as  
not bona fid e . A n d  the C ou rt, on th e q u estion  o f  
pleading, concludes th at the fa ilu re  to m a k e  out a  
special c h a r g e  for desertion in  a p etition  fo r  divorce  
did not p r e c lu d e  the petitioner fro m  p lead in g  de-
sertion u n d e r  the general ch arge . T he C ou rt says, 
on page 442: “ The w ife ’s d ou bts as to h is good  
faith  o f th e  offer o f  a h om e m ad e in  th e le tters  o f  
A u g u st 20th and Septem ber 25th  w ere, in  m y  
ju d gm en t, e n t ir e ly  ju stified ; th ey  w ere h on e stly  
expressed in  t h e  letter o f O ctober 4 th . ”

The fa ilu r e  o f  the husband after this time to re- 
uew h is o ffe r  o r  attempt to remove her doubts con- 

nns th is  v ie w . At any rate, the result of the 
w °̂ ecorrespondence and communication between
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th e parties up  to  O ctober, 1 9 0 2 , is th a t  the wife 
h ad n ot up  to  th a t tim e  w ilfu lly  or obstinately  de-

serted  h er h u sb an d .

Intent, evidence and desertion, defined.
S in ce d ra w in g  th is b rie f and before  p rin tin g  this 

b rie f, th e  case o f F oote  vs. F oo te  w as decided by 
th e  C ou rt o f  E rrors and A p p eals  a t th e  November 
T erm , 1 9 0 6 , reported in  th e advan ced  sheet o f the 
A tla n tic  K ep orter, Y o l . 6 5 , dated J an u ary  17th, 
1 9 0 7 . T h is  im p ortan t decision  su stain ed  the doc-
trin e  laid  d ow n  b y  V ic e -C h a n c e llo r  P itney in 
th e case o f Coe v s . C oe, reported in  68 E q u ity , and 
also h old s th a t “ T o co n stitu te  d esertion , it is not 
n ecessary  th a t th e  in ten t to  desert should have 
been  form ed  at th e  tim e  th e p arty  le ft  the home, 
b u t it  is  sufficient i f  he a fterw a rd s determ ined to 
desert and  persisted in  such  determ in ation . On 
th e question  o f th e  sufficiency o f th e evidence and 
corroborated  evidence th e  C ou rt s a y s :

“ Under a statute requiring corroborated 
evidence of desertion in order to obtain a 
divorce, the testimony of other witnesses 
is not required; but it is sufficient if the 
circumstances, as shown by the expression 
and conduct of the defendant, together with 
the letters of the party, corroborates the 
testimony of the complainant.”

It  is ev id en t fro m  the ex a m in a tio n  o f the facts 
in  th is case th a t it is c losely  parallel to  the case in 
bar in  m a n y  p articu lars, and it is a lso  evident the 
cond u ct o f  th e  d efen d a n t is less excusable than the 
con d u ct o f th e  d efe n d a n t in  error. The follow-
in g  fa cts  in  th e F oo te  case also  ex ist in  the cause 
at b ar, v iz .:  T h e  parties lived  w ith  her mother
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after marriage, subsequently they built their own  
home, borrowing money from  one of the parents. 
The defendant was employed at a salary of $2 ,000  
a year. He lost his position, did nothing to gain  
a living, and not being em ployed, they broke up 
housekeeping.

In the cause at bar the defendant did not break 
up housekeeping, but he actually deserted his 
wife and left her penniless, and she was com pelled 
to sell all that she had and m ove to the home o f  her 
parents, where she still continues to reside. In the 
Foote case the defendant went w ith the consent o f  
his wife to Laredo, Texas, for the purpose o f  secur-
ing a position. In this case the defendant went 
to Darlington, S. C., for pleasure, and from  the 
evidence we can truthfully say w ith the inten-
tion of leaving his w ife destitute and uncared 
for, as far as he was concerned. In  the Foote 
case the defendant w rote to his w ife. In this 
case the defendant did likewise. In the Foote 
case the defendant sent m oney to his w ife. In 
the present case the defendant did not. In  the 
Foote case the letters were loving  and kind. The 
letters that we have from  the defendant in this 
case cannot be considered loving  or kind. In 
the Foote case the husband did som ething to -
wards trying to secure a reconciliation w ith his 
wife, even though it did lack sincerity, while in the 
present case there is practically no evidence on his 
part that he made any effort at all to secure a re-
conciliation with his w ife.

It is true that he testifies that he offered her a hom e, 
w ich conversation he says took place at .his hom e 
s ortly after he returned. This she denies. Adm it- 
mg that it was true, this was the only effort, or rather 

on y thing, he did do; and there is no evidence that 
6 °N°we<i it up by any further m ove. He admits
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that he did not state when, where and how he was 
going  to provide for her or where she should live. 
In  fact, he relies m ainly  upon an alleged refusal to 
live with him , which he says precluded him from 
m aking any further advances. The conversation 
that he testifies to is not corroborated in any manner 
whatsoever, and it is very evident from his last 
letter to her of the ninth of A pril, 1905, that he 
really had no definite idea on the subject, and there 
was no sincerity on his part whatever. It is also 
conclusive that at no tim e thereafter did he offer 
her a hom e. That at no tim e thereafter did he call 
upon her, or did he at any tim e thereafter support 
her or their tw o children. The next evidence that 
w e have are the letters which she wrote him, and 
his replies in the exhibits which are marked from 

to , and which clearly define the re-
lation of the parties during the entire time from the 
separation until this correspondence ceased.

It  is interesting to read his last letter. It sums 
up his real attitude during the entire period of his 
absence from  his w ife . It  is very evident that his 
conduct, if it did not am ount to desertion at the time 
which we claim , to w it, the tim e that he went away, 
on March 7, 1903, it did com m ence immediately 
upon his return in the m onth of A pril, 1903, which 
was m ore than two years prior to the bringing of 
this suit.

The petitioner did not start her suit till June, 
1905, and she was as much justified to start her 
suit in June, 1905, as to w ait one more year or 
longer, because the statute only requires continued, 
obstinate aud w illfu l desertion for the space of two 
years. A n other year or tw o would not have made 
the offence any greater in the eyes of the law.
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Summary of testimony.
Applying the principles gathered from  the review  

of the cases cited, and classifying them  in accord-
ance with the decision o f T aylor vs. Taylor, 28 
Equity, 206, which principle was approved by the 
Court of Errors and Appeals in a later case, we  
have: First,

Cessation of cohabitation,
Not only appearing from  the testim ony o f the 

petitioner as occurring March 7th, 1903, and cor-
roborated by the testim ony of M rs. A rth u r K . Rose, 
page 109, line 18, and M r. Charles Fleischm an, 
page 103, line 34, but by testim ony o f the defend-
ant himself, page 138, line 2^; and the V ice-C h an -
cellor, page 159, line 10. This essential elem ent, 
cessation of cohabitation, is, therefore, conclusively  
and positively proven and it requires no further  
discussion. Second,

Intent in the mind oi the defendant to 
desert.

is known to all to be “ the exercise o f  an intelli-
gent will, the mind being fully aware o f the nature 
and consequence of the act which is about to be 
done, and with such know ledge, and w ith fu ll 
liberty of action, w illing and electing to do it .”  
This is probably a severe definition. Taking this, 
however, in its strongest views, and applying this 
definition to the facts before us, it can be said that 
the defendant did intend to desert the petitioner.

This question of intent is viewed by the Court 
?  ? **£kt of the foregoing decisions and from

e circumstances of each particular case. It  is in 
evidence, and the defendant adm its that for about 
wo years prior to March 7, 1903, the defendant
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had lapsed into a state of habitual intoxication. 
H e had lost his position in the M utual Life Insur- 
ance Com pany; he had borrowed m oney from his 
father-in-law^ his w ife ’s aunt, and had mortgaged 
his m other’s personal property and his own per-
sonal property; given a second m ortgage on the 
real estate, and incurred indebtedness for sundry 
bills, all of which m ust have caused him  consider-
able worry and anxiety. It  is very evident that on 
M arch Tth, 1903, he had reached some conclusion- 
It  is fair to infer that he had become despondent. 
H e saw  no w ay of escape. H e  could not retrace 
his steps and regain his lost position. His wife 
had even tried this for him  and failed. He was be-
hind five m onths in the Building and Loan. He 
had collected rent from  the tenant above for a 
period of five m onths, which he had spent, and was 
also indebted to an insurance com pany for money 
collected by him  in the w ay of insurance premiums 
(see testim ony of petitioner, page , line ), and 
he deceived his w ife— page 138, line 20— as to his 
reason for goin g  aw ay, as is shown by what he 
did dow n South, page 203, line 20 ; page 192, line 
16, and Exhibit P  9, pages 248 and 249. With 
Jhese facts confronting him  and no hope of escape 
he placed a second m ortgage on his house; obtained 
the sum  of four hundred dollars; confided to a 
friend, Charles Fleischm an, page 103, line 34, that 
he was going  aw ay for good, and then, a few days 
later, packed up his things, bid his wife good-bye, 
handed her tw o hundred dollars, kept two hundred 
dollars, and left her to face the responsibility. He 
knew  the debts he had contracted; he knew the 
w eight of the responsibility; he knew that two 
hundred dollars would not cover the indebtedness, 
he knew  that he could no longer support his wife, 
and he was cowardly enough not to call on her 
father or to call on his m other, or to take her to hi
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cape for himself, and he concluded that self-preser-
vation was the first law  of nature. Shirking his re* 
sponsibility, concealing the true situation from  his 
wife, bidding her good-bye, in his cowardly m anner  
he bought a single ticket to D arlington, South Car* 
olia, out of the two hundred dollars he had on hand. 
Seepage 176, line 10. I f  he intended to return, 
why did he buy a single ticket? H e stayed there a 
month; made no effort to seek em ploym ent; spent 
a portion of his m oney; sent a telegram to his w ife  
that he Was coming hom e; called at her home one 
evening, under the influence of liquor, during her 
absence. Returns to the home of his m other, a 
month later; fails to invite his Wife to come there 
there and live with h im ; fails to call at her home  
to see her or the children, and continues this con-
duct for a period of over two years, and finally, in  
April, 1905, when he hears that crim inal proceed-
ings might be instituted, he writes her som ewhat 
affectionate letters, which are marked Exhibits P  7, 
page244; p. 8, p. 9, and p. 10 (seepage 250, line 20). 
In the second of these letters; after he professes his 
willingness to live with her, he asks for a further  
year in which to redeem him self (page 245, 1. 12). 
and in all the letters, there is no direct statem ent 
on his part showing that he desires his w ife to live  
with him in any specific place or at any specific time. 
In fact, the whole course of his conduct from  M arch  

to the filing of the petition by his w ife, ev -
idences an utter neglect and disregard for her w el- 
are and that of her children, during the entire pe-

riod, until the filing of the petition. One of the 
8 ronSest evidences of his intention is his failure to
provide for her during this period, and this failure
o provide for her has been com m ented upon as a 

s rong evidence of intent by the Court in the case 
o ires vs. Hires. His only excuse to show that
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he intended otherwise is his statem ent on the night 
in  the dining room (although he afterwards contra-
dicts him self and says that it occurred on the walk 
between his house and the hom e o f her sister) when 
he stated to her that it w ould be nice for her to live 
w ith him  again.

H e  does not rem em ber whether any one heard 
the conversation or not, but he states further, 
page 165, line 30, and 185, line 35, and page 186, 
th at he never offered her a home in any definite 
place and he had no particular place in mind at any 
tim e. On all other occasions w hen she called upon 
him  and not he on her, he insists th at they were 
m ere business calls, w hen she desired instructions as 
to the m ethod of securing insurance, as she was 
compelled to resort to this business to earn her 
livelihood before she took up teaching school. The 
testim ony of his offer of a hom e is entirely un-
corroborated, and as it occurred immediately upon 
his return from  the southern trip, it is very evi 
dent that it lacked the necessary essential element 
of sincerity.

T aking it as absolutely true in its entirety, and 
that his offer occurred, as he testifies, about April, 
1903, although it is entirely inconsistent with the 
subsequent conduct during the entire period fol- . 
low ing up to the tim e of filing the petition, he 
adm its that he did not call upon her or write to 
her until September, 1904, and again during April, 
1905, and at no tim e did he contribute anything 
for her support or for the children. Can we assume 
otherwise than that he was contented and happy 
in the life he was living, and that on March h 

1905, he originally intended to shirk all responsi-
b ility , and having done so, and secured his inde-
pendence and freedom, he intended to continue as 
long as he could live that w ay unmolested: tha
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the only reason for w riting the letters in A pril, 
1905, was the fear that some m eans devised by law  
would be put in operation to discontinue his life of 
freedom, and that it was then necessary for h im  to 
make some kind of an excuse for his conduct. 
That it lacks sincerity is plainly evident from  his 
own story, and from the apparent contradiction in  
a letter written to C. B. Dem arest, E xh ib it D  6, 
page 265.

The opinion delivered by Vice-Chancellor Pitney  
in Coe vs. Coe, as to the husband’s conduct, re-
ported in 68 N. J. E quity, applies to a nicety to 
the conduct of the respondent. In fact, stronger 
language could be used in condem ning the conduct 
of the respondent in this case. Third :

Separation against will of the petitioner,
Is evidenced from her conduct since March 7, 1903, 
until the filing of the petition. She was compelled 
to seek out her husband under the circumstances. 
The fact that she was deserted by her husband in  
March 7, 1903; the fact that she was left penniless; 
the fact that she was compelled to seek shelter in  
the home of her father; the fact that she still trust-
ed in him during the m onth of M arch, 1903; the 
fact that she called upon him  upon his return from  
the South, about a month later, is not inconsistent 
with the conduct of an affectionate w ife , w hich in  
the light of the cases would bar her recovery. She 
was justified in doing ju st w hat she did ; in fact, 
s e did more than she was compelled to do. She 
states that at no time since his return from  the 

outh did he offer her a hom e; that in the calls 
she made upon him he never gave her any m oney  
or her support or that of the children; that he 

never offered her a home and he never suggested  
at 8he should live with him , and that he never
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suggested that he would provide fbr her Or the child-» 
ren ; that the talks were of a business nature only 
in order that she m ay be better posted as to how to 
earn her living , which she was compelled to do by 
his conduct and his refusal to provide a home for 
her. The fact that she noticed that there was no 
evidence of reformation on his part, and we can in-
fer from  his conduct that there could have been no 
w illingness on his part to provide a home for her, 
as he adm its and his m other states that he was not 
alw ays able to pay his board at her home* and it is 
very unlikely that his m other would want the wife 
and children to live w ith her when she had difficulty 
in securing board from  her ow n son.

It is evident that the w ife performed her duty to» 
ward her husband w hen she recognized him, called 
upon him , talked with h im in a  business way; andit 
is very evident that if there had been any other talks 
or suggestions by him  of providing a home for her, he 
would certainly have made it evident by his testi-
m ony at the trial. She states that in all she made 
several calls upon him  at his hom e, that he never 
called upon her, that he never offered her or the 
children a hom e, and this testim ony is corroborated 
by the correspondence which she had with him in 
A pril, 1905, and by the testim ony of Miss Bessie 
Moore* page 125, line 20. H e  m ust then have 
learned that there w as some activity displayed by 
her in relation to him , for he breaks the silence and 
w rites her a letter suggesting that she is desirous 
of securing a divorce. She replied, and told him 
that she intended to institute crim inal proceedings 
against him  for non-support. This awakened bis 
fancies, and he im m ediately replies by writing 
her affectionate letters. In  one of these he asks a 
year to redeem him self (page 245, line 12). I® 
her replies to these letters, she at all times professes
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her willingness to live with him, but at no time 
does he give her any satisfaction whatsoever as to 

[when, where and how he could provide for her, 
and his last letter, (see Exhibit P 10, page 250, 

[line 20), seems to be his final conclusion that there 
is no use in continuing this correspondence. This 
is not the proper conclusion to justify an erring 
husband, under the circumstances.

It is not her duty to seek him out and endeavor 
to secure his return; it was his duty, and the duty 
of the husband is not measured by the rule which 
¡is applied to the wife.

It is evident, therefore, from the testimony and 
from the review of the proceedings, that her con-
duct was very similar to the conduct of the wife 
described in the case of Coe vs. Coe, 68 Equity: 
“The attitude of the wife was not that of acquies-
cence in the prolonged absence and neglect of her 
husband. It went no further than to consent to 
his making an honest attempt to provide her with 
a home and proper support. This, I find he failed 
to do.”

Respectfully submitted,
JOHN S. MACKAY.
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IN CHANCERY OF N EW  JERSEY.

Bet w e en

Jenn ie  G. Pr o v o s t ,

Petitioner, 

and f

Win f ie ld  Pr o v o s t ,

Defendant.

Petition for Divorce.
To his Honor, William J. Magie, Chancellor of 20 

the State of New Jersey. The petition of Jennie 
G. Provost, of the Town of Hackensack, County of 
Bergen and State of New Jersey, respectfully 
shows that your petitioner was married on the 
fourteenth day of October, eighteen hundred and 
ninety-seven, at Hackensack, by the Rev. Herman 
Van de Wart, at the home of the parents of the pe-
titioner, Mr. and Mrs. A. V. Moore, at the Town of 
Hackensack, County of. Bergen and State of New 
Jersey, to Winfield Provost, her present husband.

That after their marriage they removed on No- ^  
vember first, eighteen hundred and ninety-seven,
0 the city of New York, and boarded there until 
he first day of May, eighteen hundred and ninety- 

eight. That the petitioner and the defendant then 
re urned to Hackensack, and resided at the home
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of the parents of the defendant, until February 
first, eighteen hundred and ninety-nine, and there-
after at the home of the parents of your petitioner, 
until April first, eighteen hundred and ninety-nine, 
and again returned to the home of the parents of 
the defendant and resided there until November, 
eighteen hundred and ninety-nine. That there-
after the petitioner and the defendant removed to 

10 a home of their own on Atlantic street, Hacken-
sack, New Jersey, and resided there until the 
seventh day of March, nineteen hundred and 
three, since which time, and that your petitioner, 
after the defendant deserted her, as hereinafter 
set forth, returned to the home of her parents, 
Union street, Hackensack, New Jersey, since which 
time she has resided, and still resides at the home 
of her parents aforesaid, in the Town of Hacken-
sack, in the County of Bergen aforesaid.

20 And your petitioner further shows, that her 
said husband lived with her and supported her un-
til the seventh day of March, nineteen hundred 
and three, when he deserted her and left the state 
of New Jersey, as she has understood and be-
lieves ; that he has since returned to this state, 
and now resides at the home of his parents, Hud-
son street, Hackensack, New Jersey, in the County 
of Bergen.

And your petitioner further shows that for more 
o q  than two years last past her said husband has will-

fully, continuedly and obstinately deserted her, 
and during all that time has wholly neglected to 
make any provision for her support.

And your petitioner further shows that she has 
two children by her said husband, viz : Reginald 
Provost, born February seventh, eighteen hundred
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and ninety-nine, and Donald Provost, born Septem-
ber fifth, nineteen hundred and one.

And your petitioner further shows that her 
maiden name was Jennie G. Moore ; and that she 
has no means of support except by her own exer-
tions ; and that she is residing with her parents 
and is now supporting at the home of her parents 
her said two children, with the aid and assistance 
of her parents. '

Your petitioner therefore respectfully prays 
that she may be divorced from her said husband ; 
that he may be compelled by the order and decree 
of this Honorable Court to provide for and support 
her and her said children; and that she may have 
such further and other relief as may be equitable 
and just.

And your petitioner will ever pray, &c.

Jo h n  S. Ma c k a y ,
’  20

Solicitor and o f Counsel with Petitioner.

St a t e  o f  Ne w  Je r s e y , i 
Co u n t y  o f  Be r g e n , j SS-

Jennie G. Provost, the petitioner in the forego-
ing petition, being duly sworn says that her 
complaint in said petition is not made by any col-
lusion between her and the defendant in the said qq  
ill, for the purpose of dissolving their marriage, 
ut in truth and good faith, for the causes set 

iorth in the petition.
And the petitioner further says that the deser-

tion complained of is not the fault of the peti-
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tioner, as the petitioner has at all times been ready 
and willing to live with her husband and to have 
him provide for and support her.

Je n n i e  G. Pr o vos t .

Sworn and subscribed to before me, this 21st day 
of June, 1905.

Ge o r g e  C. Me r c e r , 

Notary Public o f N. J.

Filed June 21, 1905.

20

30
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IN CHANCERY OF NEW JERSEY.

Between

Jenn ie  G. Pr o v o s t ,

Petitioner,\ On Petition fo r  
Divorce.

and

Win f ie l d  Pr o v o s t ,

Defendant. /

Answer.
The answer of Winfield Provost, defendant, to 

the petition of Jennie G. Provost, petitioner in the 
above entitled cause.

This defendant for answer unto said petition, or 
unto so much thereof as this defendant is advised 
it is material or necessary for him to make answer 
unto, answering says:

That he admits that he was married to Jennie G. 
Provost, the petitioner herein on the fourteenth 
, ay October, eighteen hundred ninety-seven, 
by the Rev. Herman Van de Wart, at the home o 
m parents tlie petitioner Mr. and Mrs. A. V.

oore, at the Town of Hackensack, in the County 
f w-v^en State of New Jersey. Defendant 
u er admits that after said marriage he and peti- 
i°ner removed on or about November first, 
ig teen hundred and ninety-seven, to the City of 

01±-i*n the State of New York, and there re-

hutdrT i ° Ut the firSt day 0f May’ eiShteenand ninety-eight. Defendant further

10

20

30
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admits that the petitioner and this defendant then 
returned to, and took up their residence at, the home 
of the parents of this defendant at Hackensack 
aforementioned, and continued to reside there until 
about the first day of February, eighteen hundred 
and ninety-nine, and that thereafter said petitioner 
and defendant removed to, and took up their resi-
dence at the home of the parents of the petitioner 

10 and there resided until about April first, eigh-
teen hundred and ninety-nine, at which time they 
returned to the home of the parents of the defend-
ant and resided there until November, eighteen 
hundred and ninety-nine. Defendant further ad-
mits that thereafter the petitioner and the defend-
ant removed to a home of their own on Atlantic 
street, in said Hackensack, and there resided until 
the seventh day,of March’, nineteen hundred and 
three. This defendant further admits that on or 
about the seventh day of March, nineteen hundred 
and three, the petitioner herein returned to the 
home of her parents in said Hackensack, since 
which time she has resided and still resides at the 
home of her parents aforementioned. Defendant 
further admits that he lived with and supported 
the petitioner herein, his wife, until the seventh 
day ot March, nineteen hundred and three, and 
that on or about the said seventh day of March, he 
left the State of New Jersey, and that thereafter 
and on or about the sixth day of April, nineteen 

30 hundred and three, he returned to the said town ot 
Hackensack. Defendant further admits that there 
are now alive two children born of said marriage, 
v iz : Reginald Provost, born February seventh, 
eighteen hundred and ninety-nine, and Donald 
Provost, born September fifth, nineteen hundre

20
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and one, and that petitioner’s maiden name was 
Jennie G. Moore ; and that petitioner and said 
children are residing with the parents of petitioner.

This defendant denies that he has ever deserted 
his wife, the petitioner herein ; and he further de-
nies that he at any time neglected to make provis-
ion for her support, but on the contrary avers that 
when he left State of New Jersey in the month of 
March, nineteen hundred and three, as afore- ^  
mentioned, he did so with the full assent of his 
wife, and that he then left her means of support, 
and that upon his return to Hackensack aforemen-
tioned, he sought out his wife and requested her 
to live with him, and told her that he had ample 
means to support her and their children, but that 
his said wife utterly refused to live with this de-
fendant or to allow him to contribute to her sup-
port or to the support of said children. And de-
fendant further denies that petitioner has no 
means of support except from her own exertions. ^  
And this defendant further answering says that 
he has at all times been ready, and willing to live 
with his said wife, and has been ready, willing and 
able to support her and his said children, and has 
so informed his said wife, the petitioner herein, but 
that she did without any just cause refuse to live 
with this defendant or to allow him to contribute 
to the support and maintenance of herself and her 
said children, and has utterly refused to allow this 
defendant to meet her for the purpose of trying to 30 
induce said petitioner to return to and live with 
this defendant or for any other purpose.

All which matters and things this defend-
ant is ready and willing to aver, maintain and
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prove as this Honorable Court shall direct and 
humbly prays to be hence dismissed with his rea-
sonable costs and charges in this behalf most 
wrongfully sustained.

W i n f i e l d  Pr o v o s t , 

Defendant

^  W i l l i a m  H. Sp e e r ,

Sol’r fo r  and o f Counsel with the Defendant.

Filed July 27, 1905.

20

30
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IN CHANCERY OF NEW JERSEY.

Between

Jenn ie  G. Pr o v o s t , I
• r

Petitioner, \ On Petition for  
and I Divorce.

Win f ie ld  Pr o v o s t , \ 10

Defendant I

For Alimony.
To His Honor, William J. Magie, Chancellor of 

the State of New Jersey :
The petition of Jennie G. Provost, the above 

named petitioner, respectfully shows that she has 
recently filed a petition against her husband in this 
cause for divorce. That the said Winfield Provost 
was duly served with a citation for that purpose 20 
and has caused his appearance to be entered in this 
suit, and has put in his answer to said petition de-
nying the allegations of said petition.

The your petitioner further shows that the 
charge of desertion made by her against her said 
husband in her said petition is true, and that her 
said husband has wilfully, continuously and obstin-
ately deserted her, the said petitioner, for more 
than two years last past. All of which matters 
and things your petitioner is ready to aver, main- 30 
tain and prove as this Honorable Court shall direct.

And your petitioner further shows that she is 
wholly destitute of the means of supporting her-
self pending this suit and of carrying on her said 
suit and defraying the costs and expenses attend-

If!
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ing the same. Your petitioner further shows that 
she has two children by her said husband, namely, 
Reginald Provost, aged six years, and Donald Pro-
vost, aged four years, and that said petitioner is 
now supporting the said two children aforemen-
tioned. That your petitioner has been informed and 
verily believes that her husband is employed by 

10 some wholesale liquor dealer or dealers as their 
agent in selling their goods, and receives, as your 
petitioner is informed and believes, about $25 a 
week for his labor and services.

She, therefore, prays that an order of this Court 
may be made requiring the said Winfield Provost 
to pay her a proper allowance for her support and 
maintenance and for the support and maintenance 
of her said two children, until the termination of 
this su it; and also to pay forthwith a proper sum 

20 for counsel fee in prosecuting this suit until its 
termination. And your petitioner will ever pray, 
&c.

Jo h n  S. Ma c k a y ,
Solicitor and o f Counsel with Petitioner. 

Be r g e n  Co u n t y , s s .
Jennie G. Provost, the above named petitioner, 

being duly sworn according to law, on her oath 
says—that the matters and things set forth in the 
above petition are true to the best of her knowl- 

^  edge and belief.
Je n n ie  G. Pr o vo st .

Subscribed and sworn to before me this 21st day 
of October, 1905.

Ge o . C. Me r c e r , Notary Public, N. J-

Filed Nov. 2, 1905.
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IN CHANCERY OF NEW JERSEY.

Jen ni e  G. Pr o v o s t ,

Petitioner,

and
On Petition fo r  10 

Divorce.

Win fi e ld  Pr o v o s t ,

Defendant.

©rder for Alimony.
This matter being opened to the Court by John

S. Mackay, with the petitioner, and upon due ^0 
notice given to William H. Speer, Jr., of counsel 
for the defendant, and the petition of the petitioner 
and the affidavits taken for the purposes of this 
application having been read, the counsel for the 
defendant not having appeared, and it appearing 
to the Chancellor that the prayer of the said peti-
tion should be granted ;

It is, on this twenty-eighth day of November, 
nineteen hundred and five, ordered that the said 
Winfield Provost pay to the said Jennie G. Provost 30  
the sum of seven dollars per week, at the termina-
tion of every week, from the date of this order for 
her maintenance and support, and for the main-
tenance and support of her two children, until the
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further order of this Court in the premises, to-
gether with the costs of this order to be taxed.

W. J. Mag ie ,

C.
Respectfully advised,

H. C. Pi t n e y ,

10 V. C.
A true copy,

V iv ia n  M. Le w is ,

Clerk.

20

30
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IN CHANCERY OF NEW JERSEY.

Between

Jennie  G. Pr o v o s t ,

and

Petitioner, On Petition . fo r  10
Divorce.

Winfield  Pr o v o s t ,

Defendant.

Order of Reference.
It is, on this 12th day of December, nineteen 

hundred and five, on consent of John S. Mackay, of 20 
counsel for the petitioner, and William H. Speer,
Jr., of counsel for the defendant, ordered that the 
above stated cause be referred to Lindley M. Gar-
rison, one of the Vice Chancellors of this Court, to 
hear the same for the Chancellor, and to report 
thereon to him and to advise what order or decree 
should be made therein.

A true copy.

W. J. Ma g ie , 

C. 30

V iv ia n  M. Le w is ,

Clerk.
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IN CHANCERY OF NEW JERSEY.

Between

Je n n ie  G. Pr o v o s t ,

Petitioner,

and

I On Petition for 
Divorce.

W in f ie l d  Pr o v o s t ,

20

30

Defendant.

Order.
The above cause having been referred to Lind- 

ley M. Garrison, Esquire, one of the Vice Chancel-
lors, to hear the same for the Chancellor, and to 
report and advise what order and decree should be 
made therein ;

And John S. Mackay, solicitor of the petitioner, 
having made application for a day for the hearing 
of the said cause, and the solicitor for the defend-
ant, William H. Speer, consenting thereto ; it is, on 
this eighth day of February,'nineteen hundred and 
six, Ordered that the hearing of the said cause be 
fixed for the third day of April, nineteen hundred 
and six, at ten o’clock in the forenoon, at the 
Chancery Chambers in the city of Jersey City.

L in d l e y  M. Ga r r is o n ,
V. C.
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On the part of the petitioner we consent to the 
above order.

Ma c k a v  & Ma c k a y ,

Solicitors fo r  Petitioner.

On the part of the defendants I consent to the 
above order.

W il l ia m H. Sp e e r ,

Solicitor fo r  Defendant.

10

20

30
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IN CHANCERY OF NEW JERSEY.

10

Between

Je n n i e  G. Pr o v o s t ,

Petitioner,

W i n f i e l d  Pr o v o s t ,

and

Defendant.

On Petition.

Hearing and Proofs.
For the Petitioner, JOHN S. MACKAY, Esq.

o q  For the Defendant, GEORGE T. VICKERS, Esq., 
(with whom was MR. KELLOGG of the New 
York Bar).

WILLIAM H. SPEER, Solr. for and Counsel with 
Respondent.

Before HON. LINDLEY M. GARRISON, Vice- 
Chancellor.

Chancery Chambers, Jersey City, N. J., Apr. 3,1906.

Mr. M ackay:—I would like to make a 
motion to suppress the defense because 
the defendant has not c o m p l i e d  with 
Vice Chancellor Pitney’s order for the 
payment of alimony and costs.
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The Vice C h a n c e llo r How do I 
know he has not paid it ?

Mr. M ackay:—I can call the peti-
tioner to prove it.

The Vice Chancellor:—You will have 
to give notice.

10
Mr. Mackay :—I think I am entitled 

to make this motion orally.

The Vice C h a n c e llo r You are enti-
tled to make the motion, but how are 
you going to require the court to hear 
proofs orally in a matter which ought 
to be brought up on notice ? The proper 
way to punish a defendant who has not 
obeyed an order of the court is to take 20 
the orderly procedure so to do. If 
your desire is not to punish him, but 
to prevent him from exercising his 
constitutional right to defend himself, 
you must give him notice of the fact of 
your intention. If you had desired to 
suppress this defense, the proper prac-
tice would have been to give notice that 
upon the hearing of this suit you pro-
posed to move that the defendant be 
not allowed to put in any defense by the 
introduction of the testimony of wit-
nesses or documents because he had re-
mained in contempt of this court, or 
had done whatever you think was that 
which deprived him of his right to make
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a defense. But to grant a motion to sup-
press the defense, without the defend-
ant being notified that he is to meet 
that issue, it seems to me would be to 
lay down a practice which the court 
could hardly approve of, unless you

IQ have a precedent for it, and if you
have, I will consider it.

Mr. M ackay:—It is not provided by 
the rules of this court, but I understand 
that is the practice.

The Vice C h a n c e llo r If it is the 
practice, it is a practice that violates 
the fundamental rule that a man shall 
not be deprived of any right without 
notice. You have not given him any 
notice that you are going to move to 
have his defense suppressed, and he 
comes here utterly unprepared to meet 
that issue.

Mr. M ackay:—I would like to say 
this : If, at the close of our case, your 
Honor wishes to consider that question, 
I will ask that the defence be postponed 
until I serve notice.

30 The Vice C h a n c e llo r I will not con-
sider the question at all under the pres-
ent conditions. I shall hold that this 
case, now having been set down for 
trial, and counsel for both sides respond-
ing that they are ready for trial, the 
case must proceed. If it was your in-
tention to move to have this defense
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suppressed because some order of the 
Court had not been complied with re-
specting the payment of alimony, in my 
view it was necessary that you should 
have given him some prior notice that 
that issue was going to be tried. The 
thing he is called upon to meet here to-
day is the issue raised by the petition 
filed by his wife charging him with de- ^  
sertion upon a certain date. Now, that, 
presumably, he is here to meet. But 
you say, “  I first propose to have him 
meet a totally different issue, and that 
is whether he has obeyed an ancillary 
order of the Court that he pay a certain 
sum as alimony. ” I do not think a man 
should be called upon to meet an issue 
of that kind without previous knowledge 
that he is going to be called upon to do 
so. I therefore overrule your motion.

Mr. Mackay.—I would also make a 
motion that I am ready to produce 
proof orally at this time that he has 
not complied with the order of the 
court in furnishing alimony.

The Vice Chancellor.—I shall make 
no ruling upon that. I have made my 
ruling.

30
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THE CASE FOR THE PETITIONER. 

HERMAN VANDERWART, sworn.

By Mr. Mackay.

Q. Where do you reside ?
A. Hackensack.
Q. And have*resided there for how long ?

■*■0 A. Twenty years.
Q. Are you acquainted with the petitioner and 

defendant, Mrs. and Mr. Provost ?
A. Yes, sir.
Q. What is your profession ?
A. Clergyman.
Q. And you have been a clergyman for how 

long ?
A. Thirty years.
Q. And you are pastor of what church ?

20 A. First Reformed Church of Hackensack.

The Vice Chancellor.—The marriage 
is conceded. The anwser admits the 
marriage. I do not see why you spend 
any time proving it.

Mr. Mackay I did not so under-
stand. I will just ask the formal ques-
tions.

30 Q. You married the petitioner and defendant l 
A. I did.
Q. On what date ?
A. October 14th, 1897.



21

MRS. JENNIE G. PROVOST sworn :

B y  M r. M a c k a y :

Q. Mrs. Provost, where do you reside ?
A. Hackensack.
Q. What is your full name?
A. Jennie G. Provost.
Q. And you are the wife of Winfield Provost ? 10
A. Yes.
Q. And your maiden name ?
A. Jennie G. Moore.
Q. When were you married ?
A. October 14th, 1897.
Q. Where?
A. At my mother’s home.
Q. In Hackensack ?
A. In Hackensack.
Q. After your marriage where did you reside ? 20
A. We went to New York, and lived in New 

York from November, 1897, until May, 1898; and 
then in May, 1898, we came out to Hackensack.
Mr. Nelson Provost lost his position ; they had no 
support— “■

Q. Who was Mr. Nelson Provost ?
A. Mr. Nelson Provost is Mr. Winfield Provost’s 

father. And we had to live there for their support.
We lived there from May, 1898, until February, 
the first of February, 1899, when I was going to 
be confined, and went to my mother’s home to be ^  
confined.

Q. In 1899?
^ a t  was in 1899, February. We stayed 

there for two months. Then, on account of Mr.
eson Provost not having any position yet, we
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went back and stayed with Mr. Nelson Provost’s 
family until November, 1899, when we went into 
our own house. That was the Atlantic street 
house.

Q. That was in November, 1899?
A. That was in November, 1899.

IQ Q, And was that house built for you to live in, 
you and your husband ?

A. That house was built for me. The two lots 
belonged to my mother and my aunt, and in order 
to get the lot (Mr. Provost had no money to pay 
for it at all) my mother accepted a note from him 
for $400 to buy in her share, and then my father 
gave my aunt a note for $700 to pay for her part; 
and that was the way he got the lot.

Q. How long did you reside in this house on At- 
20 lantic street, Hackensack ?

A. We lived there from 1899; November, 1899, 
until Mr. Provost went away in 1903 ; March, 1903.

Q. Since he left in March—March 7th, was it ?
A. March 7th, 1903.
Q. Since he left in March, 1903, where has he re-

sided ?
A. With his mother.
Q. W here?
A. On the corner of Hudson and Main, Hacken- 

sack.
Q. Is he residing there now ?
A. Well, as far as I know, he must be at the pre-

sent time; although I had heard he was out of 
town.

Q. Since 1903 he has not resided with you ?
A. No.
Q. What was the cause of his leaving on March 

7th, 1903 ?
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A. Well, he lost his position.
Q. Where was he employed ?
A. He was employed in the Mutual Life.
Q. Insurance Company ?
A. Yes, in the New York agency.
Q. When did he lose that position ?
A. He lost that position—well, it was in March, 

about March 7th, 1903. He had been staying home 
a great deal, off and on, all the time ; and finally he 
got word that he need not come back, and he re-
ceived a check for $400.

Q. When ?
A. Well, as far as I remember, it was the morn-

ing of March 7th, 1903 ; and when the notice came 
I was in the dining room, and Lgave him the let-
ter—I didn’t know what it was, it was with some 
other letters ; he went into the bedroom and read 
it, and he came back to me and he said “  Jen, it 
has come.” I said, “  What has come ? ” I didn’t 
know what he referred to at all ; I hadn’t the ^0 
slightest idea that he was expecting such a thing, 
for whenever he had been home a great deal and I 
had said, “Why, you will lose your position, ” he 
had laughed at me and said they simply couldn’t 
do without him, it was impossible for them to get 
along without him, and, foolishly I really believed 
him. And so when he said “Jen, it has come, ” I 
said, “ Why, what do you mean ? ” He said “ Why, 
this letter from the office,” and he handed me the 
letter and showed me the check; and I didn’t know 30 
what to make of it; it took me some time to collect 
my thoughts; and I said to him “ Well, what are you 
going to do ? What will we do ?” and he said 
Well, I am going South, “ he says, “ I have always 

wanted the chance, and now I am going.” He said,
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“ You will have to go over to your parents and see 
if they can let you come over there with the 
children and live there ; and we will let the fur-
niture go.” The furniture was mortgaged for $225. 
There had been simply one payment on it. This 
was the second mortgage we had had on the fur-
niture. The one mortgage was taken out May 10th 
with the Knickerbocker Loan Company, and on 
November 26th, 1902, we were eighty dollars 
behind in paying, and then Mr. Provost sent for 
the Jersey City Mortgage Company, who had a re-
presentative in Hackensack, and he came, and he 
borrowed $225 from them.

Mr. Vickers.—I object to this testi-
mony at this stage of the case. It is 
not at all relevant and material in any 
way whatever. There is not a word 
here of testimony as to any desertion.

. This is subsequent to the time I under-
stand that is alleged in the petition.

The Vice C h a n c e llo r Oh, no; it is 
proper. The desertion is alleged as of 
the 7th of March, 190&, and she is now 
telling what happened in November of
1902. She is telling what happened up 
to the time he left. I will permit it.

30 A. (Resuming.) He borrowed $225 from them 
with which he paid the $80 that was owed to the 
Knickerbocker Loan Company, and also $100 that 
was due in the bank. Previous to this, in order to 
pay my aunt her money from the lot,there had been 
a note taken out from the Trust Company for $500,



25

and he had borrowed from my sister $250, with 
which to pay my aunt for her part of the lot.
Then, in order to pay the Trust Company, he paid 
$100 cash to the Trust Company,and then my father 
signed a note for him from the Hackensack Bank 
for $400, with which the Trust Company was paid 
that whole $500. There was $200 that was paid 
the bank, then that other $200 ran until our furni-
ture was mortgaged for the second time for the 10 
$225, and with $100 of that $100 of the note was 
paid, and $100 was left and when he went south he 
left me $200, and he took $200; and he told me, he 
said, “Now pay that note of $100 in the bank with 
$100 of that. ” As to the rest, I have checks with 
me, if you care to see them (producing a number of 
checks). There was Mary E. Provost, $15 (refer-
ring to check for that amount). Their furniture 
was mortgaged for, I think the amount was $250, 
and when Mrs. Provost knew that her son had gone 20 
away and left them without any provisions what-
ever to pay their mortgage, she did not know what 
to do, and she told me she did not know where she 
was going to get the money from —

Q. Well, don’t tell us what anybody else told 
you.

A. Well, I gave her $15.00 toward the second 
payment; there was one payment made (producing 
check). Then Mabie & Maidment had a claim— 
there was $4.66 to settle on a bill from O’Neill’s ;
O’Neill had apppointed them to collect the bill ; 30
and I paid that out of the remainder of that $200 
(producing check). Then Van Houten & Sher- 
wo , insurance people—when Mr. Provost went 
away he had collected this money, $44.21, and he 
ad not paid it to them, and I paid that (producing-

New Jersey S late lib rary
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check). Then the Hackensack Water Company, 
$2.80—we had to pay that, or our water would 
have been turned off (producing check). Then the 
Gas and Electric Company, $6.44—that had to be 
paid (producing check). Then for the servant, 
$10.00, (producing check), and the Hackensack Na- 

10 tional Bank, $100 (producing check). Then Mr. 
Provost’s account was overdrawn in the National 
Bank for $2.57 ; there is the check for that (pro-
ducing check). Then I have the other check that 
I paid afterwards, when I had sold as much of the 
furniture as I could get anything for and my 
father loaned me some more money to pay the 
mortgage on the furniture ; $195 they settled for.

Q. So that two hundred dollars that he left you 
before he went away was entirely used up in pay- 

on ing these bills?
A. Entirely used up, and I had to borrow more 

because I couldn’t raise the amount on the furni-
ture. They only offered me seven dollars for one 
bedroom set and, I think it was, nine dollars for 
the other. Mr. Nelson Provost’s family took one. 
I took the other.

Q . What time did he leave on the 7th of March.
A. As far as I can remember, he took the 3 

o’clock train.
Q. The title to the real estate was in his name

^  before he left ?
A. It was in both of our names.
Q. What was done with that property before he

left ?
A. Why, about two days before he left it was 

turned over to my brother. There was a $ 
mortgage on it. That was the second mortgage*

Q. How much was the first mortgage on it *
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A. $4,300.
Q. That was the Building and Loan mortgage ?
A. That was the Building and Loan mortgage.
Q. And the second mortgage ?
A, The second mortgage was $400, taken out by 

Abenseth, who has charge of the Susquehanna 
Cafe.

Q. Was there any equity in that proporty, Mrs. 
Provost? /  •

Objected to.

Question withdrawn.

Q. What was the reason of his conveying that 
property to your brother Bert ?

A. Why, simply, if he hadn’t it would have been 
lost. We were five months behind in the Building 
and Loan. He had gotten word that he had to pay 
up. We were five months behind, and it was $43 
a month; and the upstairs people paid him $20 a 20 
month that he did not turn into the Building and 
Loan ; he put that in his pocket.

Q. It was a two-family house ?
A. It was a two-family house, and the upstairs 

family paid $20 a month for five months, that he 
put in his pocket instead of paying it in the Build-
ing and Loan.

Q. What time did he leave on the 7th ?
A. Took the 3 o’clock train as far as I remember.
Q. What did he say before he left ? Just tell the 30 

occurrence as it happened. •
A. When he gave me this letter, why I told him 

that he simply could not go South, and I could not 
let that furniture go, and he would not hear of any-

mg else; and he said he always wanted the
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chance, and now he was going ; and finally I said, 
“ Won’t you let me go down to the office and see if 
they won’t give you one more chance?” and he 
would not hear of that at first; I begged and 
begged, and I had to talk with him for a long time 
before he would consent to my going down to see 
his manager. Finally he did ; and I went to see 
his manager, but they would not take him back on 
account of his past record.

Q. What was said, on the afternoon of his leav-
ing, between you and him ?

A. Well, I was very much upset, of course; I 
was crying a good part o f the day, I remember 
that distinctly ; and he came and kissed me good-
bye, and I asked him, I said, “ When will I ever see 
you again ?” and he said, “ I don’t know” ; and he 
kissed Reginald goodbye, and he said, “I don’t 
know when I will ever see you again.”

2q Q. This was on the afternoon of the 7th ?
A. This was in the afternoon.
Q. What did you say—anything ?
A. I simply said, “  Good-bye,” as far as I remem-

ber. I was crying so, and I felt so terribly. You can 
imagine how I was—left nothing but debts, my 
furniture had to go—

Mr. Vickers.—I object.

The Vice Chancellor.—Only say what 
30 happened, madam. You must not ar-

* gue. If you were crying, that is a fact
that you may testify to ; what you said 
is a fact that you may testify to ; what 
he said is a fact that you may testify 
to ; but to argue your condition is in the
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province of counsel. So do not tell us 
anything about the situation excepting 
the facts.

Q. When did you learn, on the afternoon of that 
day, that he was going ?

A. Well, of course he told me he was going the . 
moment he received this letter.

Q. That was before this day ? jq
A. That was two days before.
Q. Then it was after that that you went down to 

New York to see his manager?
A. I went down that very same day.
Q. Two days later he told you he was going ?
A. Yes. I think it was the next day we turned 

over the property.
Q. Did he give you any notice of it, talk it over 

with you, about his going away ?
A. He simply said that he was going.

The Vice Chancellor.—She has told 
us what happened. We can determine 
whether that is notice or not.

By the Vice Chancellor:
Q. Do I understand you that when he first got 

this letter he told you that he would now carry 
out his idea of going South ?

A. Yes; he said he had always wanted the chance.
Q. That he said when he first got this letter ?
A. Yes..
Q. Then these other things occurred that you 

told about you went to New York to see his man-
ager, and came back, and that day or the next day 
you made the transfer of the real estate, and it
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was two days after he got the letter that he carried 
out this intention that he expressed on the first 
day that he got it ?

A. Yes, sir.

By Mr. Mackay:
10 Q. Just relate the exact conversation, or just 

what happened between you and Mr. Provost, on 
the afternoon of the 7th before he left. Where 
did it occur, in what room of the house ?

A. We were in the dining room. The dining 
room was our living room.

Q. Was he in the house all that morning?
A. No, he went out part of that morning. 

Where he went, of course, I don’t know.
Q. What , time did he come back ?

20 A. Well, as far as I can remember, about noon.
Q. Did he say anything about it, when he came 

back, that he was going away that day ?
A. Well, of course, he was talking about it at 

different times. He simply said that he was go-
ing, and seemed to' look forward to it.

Q. Well, what did he do ?
A. Why, he packed his things ; packed his trunk 

and his valise, and he took his gun with him.
Q. And then, what did he say to you ?

30 A. Why, he said, good-bye, he was going; and I 
asked him when he was coming back, and he said 
he didn’t know, he couldn’t tell when he would 
ever come back ; and he kissed Reginald, he kissed 
him twice, and he said, “ I don’t know when I will 
ever see him again.”

Q. Did he say where he was going ?
A. Y es ; he knew just where he was going ; he
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was going to South America, or South Carolina, I' 
should say.

By the Vice Chancellor:

Q. Just state what he said. Did he say where 
he was going ?

A. He said he was going to Darlington, I think 
was the name of the place, right near Florence. I 
know he mentioned the two places, Darlington and , 10 
Florence.

By Mr. Mackay:

Q. How long after the conversation between 
you and him, that he was going and didn’t know 
when he would return, did he leave ?

A. That was just when he had his things; he 
had his hat on and overcoat, and he set down his 
grip and gun. He carried his grip in one hand and 
the gun in the other. 20

Q. What was his conduct prior to his leaving, 
within a year or two prior to his leaving ?

A. Well, he was a very heavy drinker—

Mr. V i c k e r s I object to that evi-
dence along that line, as not supported 
by the petition. There is a case in this 
state which holds that habitual drunk-
enness cannot be ground for divorce for 
desertion, where the desertion is con- 30 
structive desertion.

The Vice Chancellor:—There is no 
evidence here of constructive desertion.

Mr. Vickers:—And then his habits
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seem to be absolutely immaterial. 
There is no cruelty alleged.

The Vice Chancellor In all of these 
matrimonial actions the Court has got 
to determine the character of the con-
duct, which may be innocent or may be 
guilty, from other facts, usually, than 
any characterization of it by the 

10 parties. It is almost a unique case
where the deserting party says, “I am 
going to go away, and never come back, 
and never see you again, and I now de-
sert you /’ But whether the going 
away, the separation of the two people, 
is of one kind or o f another, must be 
determined largely by their previous 
relationship towards each other and 
the nature of the separation. So in all 

20 of these cases we have to let in a great
deal of evidence that is not germane, 
really, upon any other issue than to en-
able the Court to determine the fact 
which is material, and that is, the nature 
of the separation. If it were true that 
a man had constantly neglected his 
.work, and shown that he did not want 
to work, and had left the house and 
gone elsewhere to rid himself of the 

30 necessity of supporting his family,
that, of course, would all be proof 
germane to the desertion, although 
the non-support while he lived in the 
house might not be sufficient to found 
any decree upon.
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Mr. V i c k e r s I respectfully suggest 
to the Court that that is not in accord-
ance with the settled law of this State 
(citing Foote vs. Foote, 61 A. R., page 
90)f

The Vice Chancellor:—I know that 
case ; but this is a question of whether 
the Court will allow proof of matrimo-
nial conduct for the purpose of deter- ^  
mining what was meant by each of the 
spouses under given circumstances ; and 
I do not see how it is possible to de-
termine what their acts meant unless 
we have testimony of the previous his-
tory of the parties while together.
Your departure from your own home 
this morning may have been a deser-
tion, depending entirely upon your past 
conduct toward your wife. It may have 20 
been your customary every-day depart-
ure to your duties in Court .or at your 
office. Now, to say that the only thing 
.that the accusing party can prove is 
what happened at the minute of the de-
parture is to limit that party to proof 
which would almost never be sufficient.
For instance, if it develops, in one of 
these matrimonial actions, that a man 
has been affectionate, a kind father, 30 
an attentive man in every way to his 
home duties, and that he left home one 
morning, and, we will presume, was 
never heard of again, the Court would 
not draw the inference that he intended
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to desert; the Court would believe that 
something had happened to him; be-
cause there is nothing upon which the 
Court could base a finding that he had 
any animus to remain away. But suppose 
it were proved that he had been quar- 

•jA reling with everybody about his house,
and was dissatisfied with his home life. 
We would have to admit proof of all 
that, not because the charge was hab-
itual cruelty, or that we were going to 
found any decree upon that conduct, 
but because that conduct enables us to 
determine what his frame of mind was, 
what he meant by his acts ; and in 
these cases, of course, there is not only 

2q  the mere physical separation—which is
never sufficient alone—but there is to 
be considered the animus with which 
the physical separation was brought 
about. So I have always believed it 
was necessary, in these desertion cases, 
to permit counsel to have a pretty wide 
latitude of proof as to the relationships 
of the parties, because it casts light up-
on the nature of the separation. The 
separation itself, as you know, is never 
sufficient. It must be desertion, willful, 
continued and obstinate. It must not 
be merely separation, because there are 
thousands of separations that are not 
within the divorce act.

Mr. Vickers:—It seems to me, that, 
as habitual drunkenness is not groun
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for divorce, evidence of this kind ought 
' not to be permitted until there has 

been evidence introduced supporting 
the bill. There is absolutely nothing 
here to show anything excepting that a 
man walks out of his home to go, by 
consent apparently of his w ife—cer-
tainly not against her reasonable pro-
test—to another place—(South Carolina 
in this case), and. there is absolutely ^  
nothing here at this time to support 
the charge of desertion.

i v The Vice Chancellor:—I will overrule 
the objection; ;

- Question repeated.

A. Well, he was a very heavy drinker; and the 
first date that I remember distinctly was the 4th of 20 
July, 1900, when he \yas pp at the Golf club all day 
long, and sent word down to me by a hackman for 
me to come up in the evening with my sisters. I 
went there; and he came over and spoke to us, and 
then left us, and then went over and sat down at a 
table with a married couple and this lady’s unmar-
ried sister, and he staid with them the whole ewen- 
ing, drinking ; and when it was time for us to go 
home, why, at two different times two different 
gentleman friends of mine went and told him that 30 
we wanted to go home ; that I wanted to go 
ome; and he said, “All right,” and he never 

came with us at all, simply let me go with the rest 
o the people, and he came home about one or 
wo o clock in the morning very much intoxicated.
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Q. What was the next occasion that you dis-
tinctly remember ?

A. Well, in 1901—no, in 1900, at the date of his 
brother’s wedding, January, 1900, his mother was 
very sick with pneumonia, and he asked me to go 
sit up with her that night, and I went. And that 
night there was a fire in town ; he was there all 
night, and the next morning he came around to his 
mother’s house about eight o’clock in the morning 
to find out how she was, and I asked him to go 
home and go to bed, because he looked terrible; so 
he said he would ; I went home about 11 o’clock, 
and he wasn’t there, nor had he been there, the 
girl said ; and about 12 o’clock he came in, in a 
hack. He could not walk.

Q. Noon or night ?
A. 12 o’clock noon, about, it was. He came in a 

hack. He could not walk straight. And he went 
in the room and lay down, and I said to him, 

20 u what are y0U going to do about your brother’s 
wedding ? How are you going to go there ? ” and 
he said that he had taken medicine to straighten 
himself out, and if he could just sleep for a couple 
of hours he would be all right. So he did. I woke 
him up about quarter of four, and we took the 
four-something train; and on our way home at 
night—we came down I should say about ten or 
eleven o’clock—I have forgotten exactly the time 
—he had a hack to take his sister and me home; 

30 and on the way around to the house he said he had 
forgotten to buy some cigarettes ; I said, “ Now let 
me go back with you and. get the cigarettes, ” and 
he would not hear of i t ; he made the driver drive me 
home, and then he went back and never turned up 
again until about two or three o’clock in the morn-
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ing, and then, of course, he was intoxicated again. 
He was always intoxicated when he came home at 
that time of night, very frequently when he came 
in at eight o’clock, and sometimes when he came 
home at even two and three o’clock. One day, I 
remember distinctly—I haven’t stopped to think of 
the year—

Mr. Vickers:—I wish to object to 10 
this. 1 .;

The Vice Chancellor .’—Under my 
ruling, I am going to take this.

A. (Resuming) I .supposed that he had gone to 
his business, and instead of that, about 10 o’clock, 
he came home very much- intoxicated. He was 
home any number of times ? and did not go to bus-
iness so that they had to telephone out, and I had 
to telephone down that he was ill, every single 20 
time.

Q. At the. time of these first occurrences that 
you mention,' was he still holding his position in 
New York with the Mutual Life ?

A. Yes; he was holding his position.
Q. How long after that did he continue to hold 

this position ?
A. Until March 7th.
Q. Other than this occurrence at the wedding, 

what distinct occasion do you remember when he 30 
came home intoxicated ?

A. Why, on Christmas Day, 1902, the last 
Christmas we spent together, his family were go-
ing to spend Christmas with u s ; and in the morn-
ing he went out and took a sleigh ride with a
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toxicated that he had to go immediately to bed; 
he did not eat Christmas dinner with us at all; 
and in the afternoon, about, I should say, seven 
o’clock, he came out. That was only because his 
mother had insisted on seeing him.

Q. This was at your home on Atlantic street?
A. Yes.
Q. How did he provide for you and the children 

after your marriage and up until the time of his 
leaving ?

A. Well, before this, when we lived in New 
York, he had allowed me $10 a month to dress my-
self ; but from the time we came to Hackensack I 
never had a penny of my own to do anything with. 
All o f our bills had to be charged. We had to trade 
at all the stores where- they would charge. I have 
with me now two bills that have never been paid, 
a grocery bill and a butcher’s bill.

Mr. Vickers .’—They are objected to, 
and also this line of examination in re-
gard to the financial condition of this 
man.

The Vice Chancellor:—It all.comes in 
under my previous ruling, that I will 
hear both sides on the matrimonial life 
of these people.

Q. Whose are they ?
A. C. B. Demarest, grocer, $33.51 —
Q. What is the date of it ?
A. From June 1, 1902, to December 31, 1903.
Q. What is the other bill ?
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A. The other bill is John Shaffer, butcher, from 
February 7 to December 11, 1902, $37.86.

Q. Are there any other bills, outside of those you 
have originally mentioned, that have not been 
paid?

A. No; not that I-know of.
Q. Every other bill, outside of these, you have 

paid yourself ?
A. Only those that the checks show. There were 10 

three bills ; I think two were of five dollars each 
and one of a dollar and something, that he paid.

Q. How much of a salary was he earning at the 
time?

A. $2,000; and the Christmas before he was dis-
charged he received a Christmas present of $200.

Q. What did he provide for you and the children 
in the way of clothing ?

A. He never gave me but one skirt in his life.
That costs $4. And he only even gave me money 20 
to buy material to make one waist. One suit I 
had my mother gave m e; another suit a cousin felt 
so sorry for me she gave to me ; and another suit 
my brother gave me.

Mr. Vickers:—I object to how the 
cousin felt.

The Vice C h a n c e l lo r Yes ; strike 
out how the cousin felt.

30
Q. Just tell what they gave you.
A. Well, a couple of waists my sisters gave me 

or ^Christmas presents. Reginald, the oldest 
child, only ever had two suits of clothes. He never 
ad a coat that was bought. I made all of his
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clothing from old clothes that Miss Provost and my 
sisters gave me. At the time that Donald was 
born in 1901, which was in September, Reginald 
only had summer clothing, and Mr. Provost’s 
mother, Mrs. Nelson Provost, made him a cape 
that he could wear until I was strong enough to 

10 make him a coat.
Q. What were the running expenses of the 

household during the time that you lived on At-
lantic street in your own home ?

A. They were very low, just as low as we could 
get them. You see what the bills were. That 
was the style of them. The bills had to run always 
three or four months before they could be paid. 
The baker had to send the clerk around to see if 
they couldn’t do something about collecting it. I 

2Q promised that I would do what I could. Mr. Pro-
vost didn’t have the money, or wouldn’t give it to 
me, and so I went over and borrowed it from my 
sister, $10. The bill had been running for some 
months, for bread.

Q. Who handled the finances ?
A. Mr. Provost entirely. I was never given 

anything to do anything with.
Q. Would the rental of your home and the pro-

viding of necessaries and clothing for you and your 
o q  children have exceeded $2,000 a year ?

A. Indeed not; nowhere near it.

The Vice C h a n c e l lo r I do not un-
derstand that exactly.

Mr. M ackay:—I mean the building 
and loan payment, less the rent re-
ceived.
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Q. Would the building and loan payment that 
your husband paid, less the amount that he re-
ceived from the rental of the upstairs portion of 
the house, together with the provisions and so 
forth used in the home and the clothing you had 
to have, have exceeded $2,000 a year ?

(Objected to as immaterial.)

The Vice Chancellor:—It is not 
shown that this witness knows what the 
tax expenses and the other expenses 
were. I will overrule that question.

Q. Do you know how much the Building and 
Loan payment was ?

a . 1 do* 'J ' V ” - " S R

The Vice Chancellor.—What is your 
purpose? Is it your purpose to prove 20 
that he did not support his wife ?

Mr. Mach ay.—1 am showing that as 
one of the elements to prove that he 
deserted her on this occasion. I think 
that the fact that he was receiving a 
salary of $2,000, and was in the habit of 
drinking, and that he left with these 
bills behind him, and lost his position, 
are certainly evidence that he wanted 
to desert on this occasion.

The Vice Chancellor.—I will permit 
you to prove that. She has told us the 
Building and Loan payment was $43 a 
month.
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Q. And what was the income from the upstairs 
portion of the building ?

A. $20 a month.
Q. How much did he spend on you from the 

time of your living in Hackensack in this home un-
til his leaving on the 7th of March, 1903, in the 
way of clothing ; can you remember that ?

A. I can. I can tell to the cent. He only paid 
$4 for a short golf skirt for me, and a waist that 

U did not cost $2. I never had so much as a collar or 
a ribbon that were not given me by my sisters. 
When I was going to the theatre with him one 
time to celebrate our wedding anniversary in 1901 
(it had been customary with his mother and father 
to go to the theatre, and so he thought it would be 
nice for us to do so) and when we were first mar-
ried we went twice ; the last time we went was in 
October, in 1901; we ought to have gone on our 
wedding day, October 14th, but that day he never 

20 came home to dinner ; I sat down and ate my din-
ner alone, and he came in later intoxicated. A 
week later we did go to the theatre, and then I had 
to borrow a waist and collar from my sister to go 
w ith ; and he was at that time making $2,000 a 
year.

Q. So he was not spending anything on clothing?
A. Nothing at all.
Q. For either you or the children ?
A. No.

30 Q. What about your provisions in the house? 
Do you know how much they were—to run the 
house, the household expenses ?

A. Before Donald’s birth we paid the servant $7 
a month ; in the month Donald was born, in Sep-
tember, 1901, we paid her $12 ; that was because
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gave her a present of $2 ; and after that until the 
time our home was broken up we paid her $10.

Q. What were your other expenses for pro-
visions ?

A. Well, at the outside, the grocery bill could 
not have been more than $10 ; or the butcher’s bill 
more than $10 at the outside.

Q. A month or a week ?
A. A month. 10
Q. And the butcher’s bill $10 ?
A. The butcher’s bill $10 ; and the baker’s bill 

was $10 for several months. They had to send 
this clerk around to collect it and I had to borrow 
the money from my sister.

Q. Did he ever give you any money during the 
month as spending money, for any purpose what-
ever ?

A. Very seldom ; once in a while a dollar or so, 
perhaps, to buy things that the vendors might come 20 
around with.

Q. Did that occur often ?
A. Often? No ; indeed not.
Q. After he left on the 7th day of March, 1903, 

did you hear from him ?
A. Yes.
Q. When ?
A. Well, I don’t remember the exact dates, but 

he wrote, and I wrote back to him.
Q. What did you do after he left ? Where did 

you go ? 30
A. Why, after the furniture was disposed of I 

went over to my mother’s and lived there. Then 
right away took steps about getting a position to 

teach school. In order to do that I had first to 
wean my baby.
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Q. You have two children ?
A. I have two children.
Q. When was the first one born ?
A. The first one was born in 1899, February.
Q. And his name ?
A. Reginald Moore.

10 Q. And the second child ?
A. The second, Donald, was born September 5th,

1901. He was only eighteen months old.
Q. Both boys ?
A. Both boys.
Q„ And you took them with you to your mother’s 

home after he left ?
A. I took them with me.
Q. Where have you been living with the children 

since the 7th day of March, 1903?
20 A. At my mother’s home.

Q. Just proceed now, with the continuation of 
what you did after he left.

A. I had to wean my baby, so we thought the 
best plan would be for me—

The Vice Chancellor :—How does this 
cast any light on the situation? The 
question is whether this man deserted 
her on the 7th of March, 1903. What 

30 she did without his participation cannot
cast any light on that question. If she 
had letters from him, that is all evi-
dence ; but I do not see that what she 
did in Hackensack when he was some-
where else can cast any light on his con-
duct.

Mr. Mackay Or whether or not he
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contributed to her support during the 
time he was away?

The Vice Chancellor :—Oh, certainly; 
that is a question of what he did, not 
what she did.

Q. What did he do toward your support after the 
7th day of March, 1903, up to the present time, or 
the time of the filing of the- bill of complaint ? 10

A. He never gave so much as twenty-five cents’ 
worth to either the children or m yself; never so 
much as bought the children a pair o f stockings 
even. i ,

By the Vice Chancellor:

Q. By that answer you mean he has done noth-
ing?

A. Nothing, nothing. 2q

By Mr. Mackay:

Q. Where did he live after the 7th day of March,
1903?

A. After he came from the South, you mean ?
Q. Yes. Continue and tell me what he did after 

the 7th day of March, 1903.
A. He went South—
Q. Where?
A. To Darlington, I think it was Darlington and 30 

Florence; those are the two names I remember.
Q- Did he write to you ?
A. He wrote to me.
Q. Have you any of that correspondence ?
A. No. I have not.



46

M r. Mackay I have served a notice, 
your Honor, on the other side to pro-
duce any replies or any correspondence 
that we sent to him.

The Vice Chancellor .'—Read the no-
tice.

(Notice read by Mr. Mackay.)

The Vice C h a n c e l lo r What is your 
Response to that notice, Mr. Vickers?

Mr. Vickers:—I produce a letter 
dated May 8th, 1905, and one dated May 
1st, 1905.

The Vice Chancellor:—Those letters 
are now to be marked in evidence, hav-
ing been called for and produced.

(The two letters were thereupon 
marked Exhibits P-1 and P-2),

Mr. Mackay:—I called for all the 
letters within three years of the filing 
of the petition.

(Under the call counsel for the de-
fendant produces four other letters as 
follow s: One postmarked August 10,
1903, marked Exhibit P -3 ; one dated 
August 19, 1903, marked Exhibit P-4; 
one dated August 27, 1903, marked 
Exhibit P-5, and one dated October 12,
1904, marked Exhibit P-6.)

Mr. Vickers :—We have five other 
letters from Mrs. Provost, dated from 
the 17th of March, immediately after
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the departure of Mr. Provost, down to 
and connecting with these letters, and 
we offer them also. I am not sure 
whether they are called for.

Mr. Kellogg:—He has only called for 
those within two years of the filing of 
the petition, which would make it June 
21st, 1903. '

The Vice Chancellor:—They have 
offered those letters to you, Mr. Mackay; 
what have you to say about it ?

Mr. Mackay:—I will wait until they 
produce them on cross-examination.

The Vice Chancellor :—They may 
very properly offer them now. If you 
do not want them you do not have to 
take them now. 20

Mr. Mackay I would like to offer 
in evidence, your Honor, letters re-
ceived from the defendant.

* The Vice Chancellor:—Have them 
identified.

(Mr. Mackay hands to opposing coun-
sel two letters.)

Mr. V i c k e r s The letter o f April 
8th, 1905, is conceded to be in the hand- 30 
writing of the defendant; the letter of 
May 3d, 1905, is also conceded to be in 
the handwriting of the defendant; (and 
referring to two other letters now 
handed to him by Mr. Mackay) the let-
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ter of April 12th, 1905, is also conceded 
to be in the handwriting of the defend-
ant, and the letter o f May 10th, 1905, 
is conceded to be in the handwriting of 
the defendant.

(The four letters produced by Mr. 
-*-0 Mackay and identified as in the hand-

writing of the defendant are offered in 
evidence, admitted without objection 
and are marked, respectively, P-7, P-8 
P-9 and P-10.)

Mr. Mackay :—I also offer, letter of 
September 7, 1904.

(The letter of September 7, 1904, is 
conceded to be in the handwriting of 

20 the defendant, is offered in evidence,
admitted without objection and marked 
Exhibit P-11.)

Q. Has the defendant ever offered you a home 
since March 7, 1903 ?

The Vice Chancellor It has not 
been shown that she ever had a con-
versation with him since March 7th, 

30 1903, or had any personal communica-
tion with him.

Q. Have you ever had any personal communica-
tion with him since March 7th, 1903, outside of 
the writing ?

A. Yes.
Q. When?
A. Why, after he came home from the South.
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In the first 'place, he had had a fire insurance 
business—

The Vice Chancellor:—You are just 
asked the question when did you have a 
conversation with your husband after 
the 7th of March, 1903.

A. Why, at different times, when I went to his 
house to find out about this insurance.

By the Vice Chancellor:

Q. Well, when, madam ? Was it two years ago, 
one year ago, one month ago, two days ago ? Tell 
us when.

A. Right after he came from the South.
Q. And when did he come from the South?
A. He came from the South about a month af-

terwards. He was gone about one month. ^0
Q. About April, 1903, he returned ; is that cor-

rect?
A. Yes.
Q. How sodn after April, or when, with respect 

to April, 1903, did you first see him and have a 
conversation with him?

A. About two or three days after he came from 
the South.

By Mr. Mackay: 30

Q. Where did you see him ?
A. At his mother’s house.
Q* Voluntarily, or at his request ?
A. Voluntarily.
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By the Vice Chancellor :

Q. That is, you went to see him ?
A. Yes.

By Mr. Mackay:

Q. What for ?
A. The first time I went to see him was when he 

^  came from the South. I simply went for nothing 
at all, just to see him.

Q. What conversation occurred between you ? 
A. He was telling us about his trip South, about 

what he had done there, how he had been shooting, 
and told us about the country.

Q. Anything else ?
A. Nothing that I can recall.
Q. How long did you stay there ?
A. Why, I should say about an hour.
Q. Did he offer to provide a home for you ?

^  A. Made no offer at all.
Q. Where was he living ?
A. With his mother.
Q. Did he say anything about it ?
A. Nothing.
Q. About your home ?
A. Nothing.
Q. About your welfare ?
A. Nothing.
Q. About his children ?

30 A. Nothing.
Q. When did you see him again ?
A. Shortly after that I went to see him in re-

gard to the fire insurance business.
Q. Voluntarily, or at his request ?
A. Voluntarily.
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Q. What business was that ?
A. It was a business that they gave me the 

agency of.
Q. Who did ?
A. Van Houten & Sherwood, of Jersey City here, 

were the agents, and they gave me the Bergen 
county agency for the Firemen’s Fund Insurance 
Company. Mr. Provost had had charge of the 
agency, and just after he had gone, a letter came 10 
recalling the agency from him.

Q. They gave it to you ?
A. They gave it to me. I went down to see 

them personally.
Q. And you went to see him ?
A. Yes.
Q. How long after your first visit, after his re-

turn from the South, was this second call ?
A. Why, it may have been the very next week.

I knew nothing about the business. 20
Q. How long did you stay there ?
A. Just long enough to find out what I wanted 

to know. ’
Q. How long was that ?
A. Probably about an hour.
Q. What did he say to you, outside of the insur-

ance business—anything?
A. Nothing.
Q. Did he offer you a home ?
A. No. I  H

O A

Q. Give you any money ?
A. No. I asked him for some—

The Vice Chancellor.—This witness 
has testified that from the 7th day of 
March, 1903, until the 3d day of April,
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1906, this man has not contributed one 
cent to her ; her answer was “ Nothing.v 
Now, it is not worth while to ask her, 
with respect to those particular dates, 
as to whether he gave her anything. 
She has already testified that he has 
given her absolutely nothing between 
those dates. (To the witness:) Now, 
go on and give any conversation that 
you had with your husband upon any 
occasion from the 7th of March, 1903; 
that is very material to this suit, and 
you should state what you said and 
what he said.

A. Well, I asked him for some, and he said he 
20 had none to give me ; he said he had nothing.

Q. Do you know what business he was in at that
time?

A. He was in no business.
0. Did you ask him ?
A. I did.
Q. When did you see him again ?
A. Very shortly after that I went again in re-

gard to another policy. He walked with me as 
far as my sister’s house ; I was going to stop there 

30 for another sister.
Q. How far was that ?
A. A distance of about half a block, just about 

half a block—across the street and half a block.
Q. What did he say ? .
A. He had been drinking; he was not intoxi-

cated, but he had been drinking; and he told me 
that his mother would not allow him to live a
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their house any longer, that he had no place to go, 
that he wouldn’t go back and even stay overnight.

By the Vice Chancellor:

Q. At his mother’s ?
A. At his mother’s. And I said to him, “ Well, 

why can’t you go up in the country at Oak Ridge ?”
—a place up in the country where they had some 
distant connections. He said, no, he would not go 
there; and he kissed me goodbye, and told me 
again he would never see me again.

Q. What was that date? Can you remember 
about the date ?

A. I cannot remember the date, but I do remem-
ber that it was in the summer.

Q. About how long after his return from the 
South ?

A The summer after his return in 1903.
1 _ 20 

By the Vice Chancellor:

Q. About how long after his return, Mr. Mackay 
asked you.

A Why, probably two or three months.

By Mr. Mackay:

Q. When was your next call, or his call—when 
did you next see each other ?

A. Well, I saw him several times then in regard « a 
to the insurance.

The Vice Chancellor .’—When, Madam?

A. And I saw him once in September in regard 
to signing a note that was due, at the bank.
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Q. September of what year ?
A. That must have been in 1903.
Q. Have you any memorandum to refresh your 

recollection ? <
A. Yes, I have.
Q. Just turn to that.
A. (Witness produces and refers to a paper.)
Q. What is that you have in your hand ?
A. This is a memorandum of the notes from the 

Hackensack bank.
Q. Are those the occasions that you saw him on ?
A. I did not see him on all these occasions.
Q. Well, speak particularly of the ones you did 

see him on.
A. I saw him May 7th, when he signed a note.
Q. For how much ?
A. For $200, that had come due on May 7th.
Q. What for ?
A. That he had had. This note was taken out 

^  January 7th, 1903, just two months before he went 
South. That morning he called me in his room, 
and he told me that he had received a notice from 
the Insurance Company that he had to pay a bill, 
that he had collected and spent the money, within 
that day, that that was the last day given him, and 
if he did not pay it that day he would be liable to 
arrest, and he wanted me to go over and ask my 
father to endorse a note for him. At first I re-
fused ; and he told me if I didn’t do it he would 

30 never come back, he would simply leave home with 
/  all the debts and everything and never come back.

That was on January 7th, just tw& months before he 
went South. Finally I did consent to go over and 
ask my father to do it. He did i t ; and it was so- 
important that I had to telephone Mr. Provost in
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New York that my father was willing to endorse 
this note. I had to sign the note myself.

Q. For how much ?
A. For two hundred dollars. I had to sign the 

note myself.
Q. Is that the note you spoke of being renewed 

shortly after his return on that date ?
A. Yes.
Q. When did you see him again after that date ? 10
A. I saw him May 7th when that same note was 

renewed again.
Q. Where?
A. I went out to his house to see him, and told 

him that note was due and that he would have to 
sign it. Then I saw him on July 7th again.

Q. Let me ask at this point: Was there any 
other conversation outside of the renewing of that 
note?

A. Nothing whatever—purely business. %()
Q. What else after that ?
A. Then on September 8th, 1903, I went to see 

him again, because the note was due again, 
and I had to go to his house a couple of 
times then, Because he was not home ; and finally 
I had to go to the bank and sign that note myself, 
and left word at his house that he could go and 
sign it also.

Q. What date was that ?
A. That was signed on September 8th, 1903.
Q. For how much was that note ? 30
A. For $200.
Q. What became of that note?
A. I paid it after I taught school.
Q. Yourself?
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A. I paid it myself ; I paid it with my first year’s 
salary.

Q. Did you see him again after that date ?
A. Not to speak to.
Q. Not to speak to?
A. I saw him sitting in his window.

By the Vice Chancellor:

Q. You have never spoken to him since what 
date ?

A. Since September 8, 1903, as far as I can re-
member.

Q. At this time that you had the conversation 
with him,when he said that he would go away and 
you never would see him again, in the summer of 
1903, did he continue after that to live right along 

20 at his mother’s ?
A. Yes, he did.
Q. He did not actually go away ?
A. No, he did not. He was simply intoxicated, 

and I suppose did not know what he was saying.
Q. And, as far as you know, without committing 

yourself to any knowledge excepting that which 
one gets by living in the same town, you under-
stand that he has been living right along there at 
his mother’s?

30 A. Yes.
Q. Making that his home ?
A. He has.

Cross Examination by Mr. Vickers :

Q. Mrs. Provost, while you were describing the 
leaving and leave-taking of your husband to go 
South you said he was going to South America,
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and then you corrected yourself—do you know 
what prompted that slip ?

A. Yes.
Q. Just explain to the Court, will you, what 

brought that to your mind and what prompted 
that?

A. I will. When he first talked about going, 
after I had talked with him and pleaded with him 
not to go and leave me, why it occurred to me ^  
that my brother was connected with a shipping 
company and he could often get trips for friends of 
his, and if such a thing was possible—since he in-
sisted upon going South—if there was a boat going 
on a very short trip, as they sometimes do, we 
might be able to let him take a short trip, and then 
I could keep my home ; our home wouldn’t have to 
be broken up.

Q. That is what you advised, in fact, wasn’t it?
A. That is what I advised. But we found there 

was not a single boat going on a short trip ; they ^  
were all going to South America. Then, of course, 
we did not consider it at all.

Q. Well, didn’t you, as a matter of fact, advise 
that he should take the South American trip, it 
being a long trip, so that he might pull himself to-
gether and improve his nervous condition ?

A. No. I never advised that he should take the 
South American trip. I advised, if there was a 
boat going on a short trip, then he might do i t ; 
but never the South American trip, because I knew 30 
that would leave me for months.

Q. Well, what was your idea in advising him to 
take a trip on a boat ?

A. Simply because he insisted upon going South, 
an thought he could get a short trip in that
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all, and I could keep my home. My object was to 
keep my home.

Q. Was that the only object you had ?
A. Yes; that is the only object I had.
Q. And the question of expense to him ? .
A. Yes. Well, of course, if we had that four hun-

dred dollars, don’t you see we could have started—
Q. (Interrupting) Then his physical, mental and 

nervous condition at this time was not such as en-
tered into your plans for him at all ?

A. Well, I thought if he could go on a boat that 
my brother was interested in we could let the cap-
tain know, and he might be able to prevent him 
from getting anything to drink.

Q. Then the question of the expense did not, 
after all, enter into it so much, did it ?

A. Well, they all three entered in.
Q. All three ?
A. All three, but of course my home was the 

first thing, the first consideration.
Q. That, of course, was on account of your 

children ?
A. Well, and myself.
Q. So far as he is concerned you did not inter-

est yourself in him, with regard to your home, did 
you?

A. Why, indeed I did.
Q. Well, you haven’t mentioned i t ; that is the 

reason I called your attention to it.
A. Well, the only reason I corresponded with 

him right along after he had gone South, and even 
the next summer, was simply to encourage him to 
do better right along, and in every way I possibly 
could I encouraged him.
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Q. You did correspond with him, and he wrote 
to you, and your correspondence on each side was 
that of a loving wife to a loving husband, and vice 
versa, was it not ?

A. Simply to encourage him.
Q. You did not mean what you said in those let-

ters, did you, when you expressed terms of endear-
ment and affection ?

A. I do not think I ever expressed terms of en- 10 
dearment or affection, unless it was saying “ My 
dear Win” at the beginning of a letter.

Q. Didn’t you ever sign those letters as “Your 
loving wife ?”

A. Certainly ; as a rule.
Q. As a rule. Did you mean that ?
A. Why, certainly ; in a way.
Q. Then when you did express terms of endear-

ment and affection they were not simply to encour-
age him, were they ? 20

A. Well, do you mean terms of endearment and 
affection in the beginning and ending of a letter 
like that?

Q. Yes, or in between—anywhere—the begin-
ning or ending ?

The Vice Chancellor;—She has a 
right to say that she should not be 
bound by an answer to something 
which has not been shown to exist.
She says she admits that she called him 30 
“Dear Win,” and signed herself “Your 
loving wife.” Beyond that you must 
show her what she did say.

Mr. Vickers:—I will only bind the 
witness as to that part of the question.
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Q. As to the beginning and the ending—when 
you, if you did use endearing terms, did you mean 
them, or were they purely for the purpose of en-
couraging and helping your husband ?

A. I wanted to help him and wanted to encour-
age him.

10
Question repeated.

By the Vice Chancellor:

Q. The point of the inquiry was, did you mean 
what those words imply ? If you signed yourself, 
“ Your loving wife, ” did you mean that you were 
his loving wife ? That is what counsel is asking 
you, and he is entitled to an answer.

A. Well, in a way, of course, I meant i t ; but I 
20 certainly did not love him as I did once upon a time, 

if that is what you mean.

30

By Mr. Vickers :

Q. As a matter of fact, you had lost your love 
and affection for him, had you not?

A. Well, I had lost it when I saw him intoxi-
cated.

Q. And you had lost it when you saw him in-
toxicated the first tim e?

A. Yes.
Q. This was years prior to his leaving you ?
A. Yes.
Q. Is that right ?
A. Yes.
Q. And from that time you had no further in-

terest in your husband excepting as a home-pro-
vider—is that right?
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A. No ; that is not right.
Q. And what interest had you in him, except-

ing as a home provider, after that period ?
A. I don’t understand.

By the Vice Chancellor:

Q. After the first time that you saw your hus-
band intoxicated, which had the effect that you 
have testified to upon your affections, what was 10 
your attitude towards your husband ?

A. Why, he was my husband, and I always 
wanted to do what was right and to try and make 
him do what was right. I realized he was my hus-
band.

By Mr. Vickers:

Q. How long prior to your marriage had you 
known your husband ?

A. Probably a couple of years, I think; for we 20 
were engaged for a year before we were married.

Q. You knew he drank?
A. I did not know he drank. He never acknowl-

edged it to me in his life.
Q. Did you never see him drink prior to your 

marriage ?
A. I had never seen him intoxicated.
Q. And had never noticed any influence of 

liquor upon his breath or in his actions, prior to 
the marriage ? "" * • gQ

A. Never. Once I had heard that he did, and I 
asked him about i t ; and I asked why he always ate 
talian mints, and he simply said he always did it 

because he smoked, and that would take the odor 
°t the smoke away.
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Q. As far as you know, that was true ?
A. I have heard differently since.
Q. Now, do you say this : That when your huŝ  

band left you on the 7th of March, 1903, he left 
you under such circumstances as warranted you 
then, and warrants you now, to say that he left 
you to remain away ?

A. Yes ; I never expected to see him again.
Q. You never expected to see him again?
A. No.
Q. Do you recall the conversation which you had 

with him in his mother’s home a month or so later 
—that is to say, the first time you saw him after 
his return from the South ?

A. Well, partly.
Q. Well, will you repeat that part of the conver-

sation which you remember ?
A. Why, he was telling us about his trip South, 

about the time he had, the shooting he had, and 
he spoke of the flowers—I remember that particu-
larly—and he spoke of the people that he lived 
with.

Q. Well, what did you say to him ?
A. I really don’t remember. There was no 

reference made to my coming there to live, or any-
thing like that; I know that distinctly.

Q. Did you, in words, express any surprise at 
his being there ?

A. Yes, I was very much surprised.
30

By the Vice Chancellor:

Q. Did you express that surprise? Did you say 
anything about your surprise ? That is the ques-
tion.
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A. I don’t remember.

By Mr. Vickers:

Q. For the purpose of refreshing your memory,
I ask you whether you did not say to him, “  What, 
are you home ? I did not expect you home for a 
year V

A. No, I never made a remark like that.
Q. Nor words to that effect ? 10
A. No.
Q. Nor words specifying any time when you ex-

pected him home, or any length of time that you 
expected him to stay away ?

A. No.
Q. Did you say to him that you had never ex-

pected to see him again, or anything to that effect?
A. No.
Q. Did you express, in actions or in words, any 

pleasure at his return at that time ? 20
A. No, I did not.
Q. Did you feel any pleasure at his return at 

at that time ?
A. No. ..
Q. Did you feel any displeasure at his return at 

that time ?
A. Yes.
Q. Will you explain what that displeasure was, 

and what the basis of it was ?
A. Well, I was so surprised I really do not re- on 

member anything at all about that, about what I 
said ; I was in New York at the time that he came; 
aid not know anything about it until that night 

1 had came home from New York.
Q* ^ou ^  known for several hours before
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your meeting on that occasion that he had returned 
from the South, had you not ?

A. No, it was not several hours.
Q. Well, how long was it ?
A. Why, it was only about an hour.
Q. And how did you find it out ?

10 A. My sister told me.
Q. Showed you a telegram, did she ?
A. No. I did not see the telegram.
Q. When you say you “ did not see the tele-

gram, ” you refer to a telegram which he sent to 
you informing you that he would return at a def-
inite hour, a certain time in the day, is not that 
right ?

A. Yes.
Q. Your husband returned home on Saturday,

20 did he not ?
A. I don’t remember the day.
Q. Do you remember the day on which you met?
A. I remember the day, but I don’t remember 

what day it was. .
Q. If I ask you this question will it refresh 

your memory : That you were spending Saturday 
and Sunday in New York with, I believe, a sister 
of yours, and during that visit he returned, did 
he not?

o0 A. Yes.
Q. And upon your return from that visit you 

found that a telegram had been sent to you as de-
scribed ?

A. Yes.
Q. Now, then, you say that you felt some dis-

pleasure, and I ask you to explain that, and as an-
swer you gave me that you were excited, it was 
so sudden practically; now, you had had an hour
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to think this situation over of your meeting your 
husband, and during that hour hadn’t you time to 
collect your thoughts on the situation that would 
confront you when you did meet him ?

A. No, I had not. During that hour I had eaten 
my dinner and changed my clothes.

Q. And why did you feel any displeasure at your 
husband’s return ?

A. Why, in the letters that he wrote from the 
South, in each letter he said he was doing better 
with his drinking; that he could not leave off right 
away, but he was gradually stopping i t ; and I was 
in hopes that he would stop entirely.

Q. Now, was that the reason you were displeased 
when you saw him ?

A. Yes.
Q. And you were displeased when you heard that 

he had returned?
A. Yes.
Q. Is that the only explanation that you can give, 20 

that he had made this effort during the time he 
was South to stop drinking ?

The Vice Chancellor .‘—That is not a 
very intelligible question.

Q. For your displeasure at his early return ?
A. I don’t understand what he means.

By the Vice Chancellor: ^0

Q. He wants to know whether the only explan-
ation that you now give of why you were displeased

at your husband had come back was because he 
had written you that while in the South he was
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lessening the amount that he drank—is that your 
only explanation for your displeasure ?

A. Yes; and I thought that as soon as he came to 
Hackensack again he would get in with his old 
associates.

Q He wants to know whether that was your 
only reason ?

A. No; it was'simply on account of his drinking.
10 Q. Well, then, is that the only reason you were 

displeased—because of this drink situation ?
A. Yes; that is the only reason.

By Mr. Vickers:
Q. You were in the hope^-that he would stay in 

Carolina long enough to wean himself from the 
drink habit entirely, were you not ?

A. That was what he said in one of his letters.
Q. You were in the hope that that would be so— 

is not that the fact?
A. Well, I was in the hope that when he came 

he would have given it up entirely.
Q. When he returned ?
A. Yes.
Q. And that was the day to which you were look-

ing forward ?
A. Yes.
Q. And your letters to him were to that same 

effect, constantly, during his absence in the South, 
were they not?

30 A. Always encouraging.
Q. Encouraging, and expressing that hope ?
A. Yes.
Q. You were sincere in expressing that hope to

him, that he would reform, were you not?
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Q. And what, if you can say, was the motive 

that actuated you in that sincerity ?
A. I was always in hopes that he would reform so 

that in time we might have a home of our own.
Q. Had you, during his stay in the South, formed 

any opinion as to how ' long it would be necessary 
for him to remain away to bring about a reforma-
tion as to his drinking ?

A. No. I had never thought of that.
Q. Had you ever formed, during that same 

period, any opinion on his ability to reform and 
stop the drink habit ?

A. No.
Q. You were during all that time living in the 

belief and the hope that he would reform,—is that 
it?

A. Yes.
Q. Now, then, has your husband, since his return 

from the South, never asked you to come and live 
with him?

A. Never, except in one letter, and I accepted 
his offer.

Q. In what manner did you accept his offer ?
A. I told him just as soon as he could tell me 

what salary he was getting, by whom he was em-
ployed, and where we could have our home, I was 
ready to give up my position at school. I waited 
until the very last day given me to sign my con-
tract at school in the hopes that there would come 
a ktter telling me. There was nothing further 
came except the one letter that I could not resign 
my position on.

Q. Now, first; can you refer to the letter, and
ave you it, in which he offered you a home ?
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Q. Will you take it from among those letters 

(handing witness Exhibits P-7, P-8, P-9, P-10 and 
P-11)?

A. (The witness selects Exhibit P-9, dated April 
12, 1905.)

Q. This letter, which begins, “As your counsel 
informs me that you will not agree to any recon-
ciliation” — that is the letter you mean, is it not?

A. That is the letter that I refer to.
Q. And had you so instructed your counsel to in-

form your husband that you would not agree to a 
reconciliation ?

A. No; I had not.
Q. You had not?
A. I had not.
Q. So, if your counsel made that statement to 

your husband, it was without any authority of 
yours ?

A. It was.
Q. I show you a letter, and ask you whether this 

is your letter to your husband, and whether that is 
the letter to which you referred when you said 
that you accepted the proposition set forth in Ex-
hibit P-9 ?

A. That is one of them.

The Vice Chancellor .*—Is that letter 
in evidence ?

Mr. Vickers No ; it is not in evi-
dence.

The Vice Chancellor What is the 
date of it ?
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Mr. Vickers :—May 1st, 1905.

Mr. Kellogg :—It is in evidence. It is 
Exhibit P-1.

Q. And does that contain the acceptance to 
which you referred o f  the proposition of your hus- 10 
band, with the conditions annexed as you have 
testified to; or is that acceptance, and are other 
conditions set forth in another letter ?

A. There is another letter?
Q. I show you Exhibit P-2, and ask you whether 

that is it ? . '
A. Yes ; that is the letter.
Q. And these two letters, Exhibit P-1 and Ex-

hibit P-2, express the conditions under which you 
were willing to accept your husband’s offer to re- on 
turn and live with him ; is that right ?

A. Why, it says in there that as soon as he would 
tell me what his salary was, and by whom he was 
employed, and where our home could be, I was 
ready to go and live with him.

Q. And those were the final conditions made bv■  ■
A. Yes. I could not give up my school until I 

knew something definite.
Q. Now, when did you first make application for 

a position to teach school, after your husband went ^  
couth ?

A. Why, not until after I had taken up the ex-
amination, I did not take up the examination—I 
« - u n t i l  the first Saturday in May, 1903.

And your husband had returned at that time ?
K  Yes ; he had returned.
Q. And you knew he had returned ?
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A. I knew he had returned.
Q. And prior to that time had you taken any 

steps towards getting this position ?
A. No.
Q. None whatever?
A. None whatever.
Q. Did you have to send any notice that you 

would apply for examinations ?
A. No.
Q. How came you to go in May to take these 

examinations ?
A. That was the time of the examination.
Q. I mean what prompted you ?
A. Because I had no support. Mr. Provost was 

doing nothing; he was living on his mother; I was 
living on my mother and father, and he was no 

2q support. As far as I saw or heard, he was not try-
ing to get a position.

Q. When did you first make up your mind to 
earn your own livelihood ?

A. You mean after he left me ?
Q. After he left you on March 7th?
A. Why, it was not until just two weeks before 

the examination took place, for I had just exactly 
two weeks to study eleven subjects.

Q. That was either the latter part of April, or 
QA the first part of May ?

A. Yes.
Q. You had taught prior to your marriage?
A. I had taught before.
Q. Prior to these two weeks, now, before this 

examination, had you determined upon earning 
your own livelihood ?

A. Why, I knew I would have to.
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Q. Well, had you determined to do it and taken 
any steps in that direction ?

A. Simply in studying, you mean ?
Q. No; in anything—doing anything toward 

earning your own livelihood ?
A. Why, do you refer to one time when I an-

swered an advertisement ?

The Vice Chancellor:—If that was a 10 
step, yes. He means any step you took.

A. Yes, I answered an advertisement once.
Q. What was that relative to ?

The Vice Chancellor:— He means 
what kind of work.

A. Why, I cannot tell you. It was simply, as 
far as I could make out, office work. It was simply 20 
done to frighten Mr. Provost. It was done before 
he went South.

Q. Before he went South ?
A. Before he went South.

The Vice C h a n c e l lo r You did not 
mean that, did you, Mr. Vickers ?

Mr. Vickers:—I did not mean that.
I am glad to know it.

30
The Witness:—I got an answer from it, and 

they told me to come down and see them ; but, of 
course, I never went.

Q. And you informed him of that fact ?
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A. Yes ; he knew it.
Q. Pardon me. (Question repeated).
A. Y e s ; he—
Q. What were you going to say more ?
A. I was going to say he told me if I wanted to 

earn money I could take his fire insurance business, 
and he was perfectly willing and would have been 
glad to have given it up.

Q. You at that time expressed your discontent 
with the conditions existing there between you and 
him, and in your home, and told him that you 
would go out and earn your own money; is not 
that the fact ?

A. I told him that if  he did not try to save his 
money and keep his money, I would have to do it. 
I would be compelled to do it.

Q. And so, to frighten him, you answered this 
advertisement ?

™ A. Yes.20 Q. But up to the time of his leaving, when he 
suddenly left on this 7th day of March, you had no 
real intention of going out to earn your own liv-
ing ?

A. Not a particle.
Q. And you had not determined that it was in-

cumbent upon you in any way to assist in providing 
for that home by your work outside of the home ?

A. I could not see how it should be necessary 
when he was earning a salary of two thousand 
dollars.

Q. It was only the question of his being prodigal 
—the money not coming to your hands properly 
—that you objected to, wasn’t it ?

A. I do not understand what you mean.
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Q. I say, the only objection you had to make was 
that he was prodigal ?

The Vice Chancellor:—That you did 
not have enough money to spend for 
the household, and to properly care for 
yourself and the children ?

A. You mean that was the reason I said I would iq  
have to go to work ?
' Q. Yes.

A. Yes.
Q. He was earning enough, and capable of earn-

ing enough ?
A. Certainly.
Q. And had been throughout the years through 

which you were married ?
A. Yes. * - * -
Q. Until he lost his position two days before he OA 

left for the South ?
A. Yes.
Q. Now, I want to ask you again whether you 

are quite certain that you did not urge your hus-
band to go away somewhere after he lost his posi-
tion-take some of this four hundred dollars and 
go away somewhere, and build up his system and 
his health?

A. Why, certainly not.
Q- It was not necessary, was it ?
A. To urge him to go away ? ^

By the Vice Chancellor:

Q* No; it was not necessary for his health, is 
w t Mr. Vickers means. In your view, was it
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necessary for the reformation of your husband’s 
health that he should go away somewhere ? That 
is what he wants to know.

A. I do not understand why he could not have 
reformed right there.

Q. You did not think it was necessary for him 
to go away, then ?

A. No.

10
By Mr. Vickers:

20

Q. Well, you were very much surprised when he 
came back to the place after a month, were you 
not ?

A. I was.
Q. And you have already testified that one of 

the reasons of your resenting that was because he 
came back to that place where you thought he 
could not reform ; is not that the fact ?

A. But he said he was doing so much better 
there where he was.

Q. So that you determined that his judgment 
was best as to the place for him to go to reform 
his habits; is that right ?

A. I do not think I quite understand what you 
mean.

By the Vice Chancellor:

30 Q. Having said that while he was in the South he 
was getting along so well, having said that you 
were displeased that he came back to Hackensack 
because you feared the result of his old associations 
upon him there, Mr. Vickers asks whether you 
trusted his judgment then, rather than your own,
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as to where he had better be, for the purpose of 
gaining better habits or losing old ones ?

A. Well, he knew how he was getting along and 
I did not. He knew how much less he was drink-
ing and, of course, I simply took his word.

By Mr. Vickers: ' .

Q. You had no reason to doubt his word as given 
to you in those letters, had you ?

A. Why, he never kept any promises that he had 
ever made.

Q. None ?
A. Very few.
Q. And that refers to your marriage relations 

since you were married ?
A. What I was referring to particularly, was in 

these notes; he would promise, before I would go ^0 
over to my father and ask to have them renewed, 
he would promise me faithfully that he would give 
up drinking, and sometimes that very night he 
would come home intoxicated, after I had done 
as he wanted.

Q. Your domestic difficulties largely centered 
about these notes and the payment for the lots, 
and so forth ; is not that right ?

A- No ; not at all. *
Q. Now, when your husband left, he left you this 30 

wo hundred dollars of the four hundred which he 
a and left you, at your own request, in charge 

ot this insurance business that he had ?
A. No. I beg your pardon.
Q. Didn’t he ?
A. He did not.
Q- I only asked you that question. And—



76

The Vice Chancellor :—She has ex-
plained that she did not take up this in-
surance question until after he had 
come back. That was my understand-
ing.

10 Q- While your husband was down South you 
took up the insurance business, didn’t you ?

A. Yes.
Q. And conducted it on your own account ?
A. Yes.
Q. And started out for yourself, didn’t you ?
A. Yes.
Q. And so—in order that you may correct your-

self —prior to two weeks before the examinations 
you had taken steps towards your own support, 

2q  hadn’t  you ?
A. Oh, I did not understand that you mean in 

regard to the insurance business.

The Vice Chancellor .’—He means in 
regard to anything.

A. Well, for all the years I have had it I have 
never made fifty dollars out o f it—never made 
twenty-five. It was simply the insurance business 

gQ of my father's and my brothers and some of my 
relatives, with very, very few outside.

Q. But you took it up and, on your own hook, 
solicited insurance, didn’t you ?

A. Yes. I did.
Q. And so announced to your friends and rela-

tives?
A. No. I did not announce it at all to my friends.
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Q. Not to all of your friends, but didn’t you an-
nounce it to friends and relatives ?

A. To very few.
Q. Why to very few?
A. Well, because it was a hard thing to do, for 

me to go around and solicit. I had not been ac-
customed to go around and seeing men and inter-
viewing them, as that would necessarily mean that 
I had to do; and there was very little of it that was 
left; I simply went to see those people whose poli-
cies were due.

Q. That is, you are now speaking of fire insur-
ance?

A. Yes; that is all that was done.
Q. Didn’t you go into the life insurance also ?
A. No. I did not. •
Q. And did you never announce that you had 

taken up the life insurance work ?
A. No. I never took up life insurance.

(Question repeated).
A. I don’t remember of having announced it. I 

never knew anything about it.

The Vice Chancellor: —The answer is 
that she does not remember.

Q. I ask this now—whether, after your hus-
band s return from the South, within a month of 
that time, he did not ask you to come, together 
with your children, to the home of his parents 30

at he might support you there and furnish for 
you as good a home as he was then able to provide ?

A. No ; he never asked me that.
Q. And this, prior to your having taken up your 

school work?
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A. No ; he never did.
Q. Taking the examinations and getting your 

position ?
A. No.
Q. Did not your husband, at any time, come to 

your home where you were stopping and ask you 
to come down to his mother’s house where he was 
stopping, and talk this matter over—in fact, to 

10 come there and spend the night with him as hus-
band and wife ?

A. No ; he did not.
Q. Never?
A. No ; he did not.
Q. He never made such a proposition to you ?
A. Never.
Q. Now, I ask you whether, on the day after 

your first meeting after his return from the South, 
at about six o’clock in the evening, your husband 

20 did not come to your mother’s home, where you 
were stopping, and ask you to go down to his moth-
er’s house and spend the night with him and talk 
this situation over ?

A. N o ; I never remember it.
Q. Do you say that he did not ?
A. He did not, to my knowledge.
Q. Well, can there be any doubt in your mind ?
A. I do not think there can.
Q. Did your husband, at any time, ever ask you 

to take up with him your usual marital relation, 
^  excepting in that letter ?

A. No.

By the Vice Chancellor:

Q. Leaving out whatever he may have said in
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the letter which you have identified, did he at any 
time after his return from the South ask you to 
resume marital relations with him ?

A. No ; he did not.

By Mr. Vickers :

Q. Now, this home in which you lived in Hack- 10 
ensack prior to your husband’s going South was 
well appointed, was it not ?

A. Yes. *
Q. And you entertained there ?
A. No. Well, simply his family and my family.
Q. Your family and his family. And you enter-

tained freely, did you not ?
A. No. I did not.
Q. Were you ever deprived of social intercourse, 

at your own home, with your husband’s family or 20 
your family or your friends, by reason of any act 
of your husband’s ?

A, Why, it was simply on account of the way he 
was going on. I could not invite any one outside 
of the two families there to the house. One time, 
when I had invited one sister and her husband 
there to Sunday night supper, and he knew it and 
had been willing that they should come, he staid 
in the bedroom asleep as the result o f being intoxi- 
I  ® that morning. This’was on Sunday evening, on 

o e went out through the kitchen door without 
avmg seen them. Of course, if I wanted my 

guests subjected to that, then I could have invited
treatm^t * ^  n°  ̂want them subjected to such

Q. These people you now refer to are members 
01 his family ?
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A. Members of my family.
Q. Of your family ?
A. They were members of my family.
Q. What sister was that ?
A. That was Mrs. Clarendon.
Q. Now, you have said that your husband im- 

10 properly provided for you and for your children 
during the few years just prior to leaving for the 
South ; is it not a fact that you were, during that 
time, enjoying the luxuries of life in the way of 
the opera and theatre ?

A. I had a Christmas present from my brother 
of some (I think there were five, I could only use 
three) opera tickets in the family circle. Mr. Pro-
vost never paid for the opera for me in his life.

Q. Do you say that you never yourself purchased 
20 theatre tickets and opera tickets during these 

years that you are complaining that your husband 
stinted you ?

A. Never, with his money.
Q. And with whose money did you purchase

them?
A. My brother gave me the money to do it. He 

made a Christmas present of them to me.
Q. Your brother made you a Christmas present

of money ?
A Yes.

30 Q. And that money you spent for a season
ticket for the opera ?

A. No; it was not a season ticket.
Q. What was it ?
A. It was five tickets for the fhmily circle, at a 

dollar apiece.
Q. And that used up the five dollars ?
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A. I could only use three of them. At two 
other times, once Mr. Provost was home himself 
with tonsilitis, and another time one of the children 
was ill and I could not go.

Q. How long was it prior to your husband's leav-
ing you in 1903, that he had not taken you anywhere 
to the theatre or opera or any entertainment ?

A. Why, as far as my recollection is, we went to 
the theatre twice the winter that we were livin g 
in New York ; that was right after we were mar-
ried; that was in 1897, the winter of 1897 ; we lived 
in New York from November, 1897, until May, 1898.
We went to the theatre twice. We went to one 
dance, for which he was given a ticket. We went 
to one concert, for which we were given compli-
mentary tickets. After that we never attended a con-
cert from the time we left New York until the time 
he went away; and we went to the theatre twice.

Q. Now, after his leaving it had been agreed be-
tween you that the furniture should be sold ; is ^  
that right ?

A. He told me to let the furniture go.
Q. And you were to have the proceeds of that ?
A. That was to pay the mortgage.
Q. And then you at once took steps to get a 

position, is that right ?
A. Why, after I had come home from New York, 

fhis was after I had weaned the baby. I did not do 
anything about it until after the baby was weaned.
baby? ^  wa ’̂ ^ow did you nurse that ^0

A. Why, I was going to wean him in the fall—
J  i?ow many months, I mean? Pardon me.
• * was eighteen months old. I was

g°mg to wean him in the fall and he had the
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whooping cough and I could not do i t ; first it was 
in September I was going to wean him, and he was 
teething, and they advised me not to do i t ; then I 
was going to do it later on in the fall, and he had 
whooping cough, and I couldn’t do it then.

Q. Did you nurse him, then, over eighteen 
months?

A. Yes ; for eighteen months.
Q. Did you nurse your first baby eighteen 

months ?
A. I don’t remember.
Q. flow  is it you remember the weaning of this 

baby?
A. I remember it because I wanted to wean him 

twice before and I could not on account of his 
health ; I could not do it, I remember that dis-
tinctly.

Q. Now, your having these young children who 
were nursing interfered somewhat with your going 

20 to the theatre at nights and going outside of your 
own home to enjoy yourself, did it not ?

A. Why, it need not necessarily have. When 
Donald was only about two months old was when 
we went to the theatre, and my sister came over 
and staid over night with the children until we got 
home from the midnight train.

Q. And how often did that happen ?
A. That happened once.
Q. But, as a matter of fact, you know that you 

30 could not have gone for any length of time while 
you were nursing a baby—more than three or four 
hours at a time ?

A. You can go for four hours.
Q. And that that would have interfered with
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York and back again ?

A. If I had gone all the time ; but not to go once 
in a while, though.

Q. Do you know any way you could have gone 
from Hackensack to the theatre in New York and 
back again between nursings ?

A. Why, people very frequently go to New York 
for a whole day while they are nursing a baby.

Q. You could go for longer than four hours 
then?

A. You could go for all day long, and leave 
proper food for the baby.

The Vice Chancellor:—She does not 
mean that she could go from Hacken-
sack to New York and back again in 
four hours ; she means to say that if she 
went to the theatre she would, have to 
omit the nursing for a certain length of 
time, until she got back.

Q. I show you five letters here and ask you 
whether those letters are letters to your husband ?

Mr. Kellogg:—We do not intend to 
cross examine her upon those letters.

The Vice Chancellor:—Well, why 
take this time to have them identified ?

Mr. V i c k e r s We want to offer them 
for identification as being her letters.

The Vice Chancellor:—Cannot the 
husband identify them ? Unless you
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are going to cross examine her upon 
them I do not see any use in taking any 
time with her about them.

Mr. Vickers We are not going to 
cross examine her upon them.

10 The Vice C h a n c e l lo r The husband
can undoubtedly testify that they are in 
her handwriting. I thought you were 
going to cross examine her upon them. 
If you are not, there is no use in her 
spending any time now in reading 
them. ■

Q. Are they all in your handwriting ?
A. Yes.

20 (The five letters were thereupon 
marked for identification, G. T. V-l, G.
T. V-2, G. T. V-3, G. T. V-4 and G. T. 
V-5.)

Q. On or about the 20th of April, 1903, imme-
diately after your husband’s return, were you not 
at the home of Mr. Provost’s mother and did you 
and he not have a conversation then relative to 
your returning to live with him ?

30 A. Never.
Q. Do you remember whether, on or about April 

20th, you were at that house and did have a con-
versation with him ?

A. I do not remember that.
Q. Do you remember meeting Mrs. Nelson Pro-

vost, Mr. Provost’s mother, at a card party in the 
latter part of May, 1903, where Miss Provost was
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present, where the question of your return to Mr. 
Provost to live with him was'discussed ?

A. No. I do not.
Q. Do you say that there was not siieh a conver-

sation ?
A. I do not remember any such conversation.
Q. Do you remember this meeting that I speak 

of?
A. I do not remember that particular meeting. ^  

I think I was there at two different card parties.
Q. When were the times ?
A. Well, one must have been in the winter of 

1903, and one in the winter of 1904.

By the V ice Chancellor:
Q. By “winter” do you cover April ? They are 

asking you about April or May.
A. Well, they usually ran until May.
Q. Then there are some that may have been in 20 

May, 1903, and some in May, 1904 ?
A. Yes. I

By Mr. V ickers:

Q. Well, at the first one of these meetings after 
your husband went South, do you remember any 
such conversation ?

A. No. I do not.
Q. And will you say that Mr. Provost’s mother 

did not ask you then whether or not you were 30 
going to return and live with your husband ?

A. Yes. I will say she did not.
Q. Will you say that at any time you said to 

Mrs. Provost, Mr. Provost’s mother, that you 
would not return to live with him?
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A. No. I never said anything like that.
Q. Did you ever tell her of any conditions upon 

which you would return to live with him ?
A. I do not remember it.
Q. To your best memory, was the question ever 

discussed between you and Mr. Provost’s mother?
A. No ; as far as I can remember.
Q. Didn’t you say, at this card party in May, 

-̂ q 1903, that you did not think you would return to
live with Mr. Provost, that you were happier as 
you were, or words to that effect ?

Mr. Mackay:—I submit the question 
has practically been asked and answered 
before. She said that no conversation 
whatever occurred at any card party.
I object.

The Vice Chancellor:—I overrule the 
objection.

A. I never made such an answer or said such a 
thing.

Q. Didn’t you say words to that same effect, at a 
card party held just before the New Year, 1904— 
that is, at the end of 1903—in the presence of Mrs. 
Nelson Provost and Miss Provost ?

A. I did not.
Q. Then at no time were any such words, or 

o0 words to that effect, said by you at any place ?
A. No.
Q. Before you got your position in the school, 

before you had made your application for it, and 
after your husband returned from the South, did 
you ever go to him or cause him to come to you for
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the purpose of making any arrangements to re- * 
establish yourself in a home V 

A. I really do not understand what you mean.
(Question repeated.)

A. Why there was no occasion ; we could not; he 
had no position; he had nothing to make a home 
on. I was never invited to go to his home and 10 
live there. . . > * *

Q. If you had been invited to go to his home, in 
the frame of mind you were then in immediately 
after his return from the South, to live with him 
there with your children, would you have done so, 
and would you have considered it your duty to do

Mr. Mackay:—I object.

The Vice Chancellor:—How do you 20 
vindicate a hypothetical question ? Why 
speculate as to what she would or would 
not have done in a situation which she 
says did not arise ?

Mr. Vickers:—Because I want the 
benefit of the witness’s frame of mind 
as to what her duty was, and therefrom 
to draw the inference as to what her 
attitude, was toward her husband.

The Vice Chancellor:—Well, that at- 30 
titude, so far as he is concerned, could 
only have been properly ascertained 
either by what she said or what she did; 
and I do not think that it is proper to 
enter into speculation.

(Question withdrawn.)
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Q. Do you remember having had some conversa-
tion with your husband, after his return from the 
South, relative to his various debts ?

A. Why, do you mean what debts he still owed ? 
Q. The debts he still owed, yes ?
A. Well, I sent him all the bills, so he could see 

10 for himself.
Q. And you had had some conversation about it, 

hadn’t you ?
A. Not particularly.

By the Vice Chancellor:
Q. Well, did you talk to him about it at all?
A. Probably, because I sent him all the bills. 

He wanted the bills and I sent him them.
20

By Mr. Vickers:
Q. He asked you for the bills ?
A. He asked me for the bills.
Q. In order that he might know what his debts 

were ; is that right ?
A. Yes.
Q. And how did he express that want to you, by 

word of mouth, or by letter or by messenger.
A. I really do not remember that.
Q. Is it not the fact that you told him at that 

time that you wanted him to pay his debts, and 
that you would not go to live with him until he had 
paid his debts ?

A. No ; I never said that. He suggested paying 
his debts in a letter that came from the South.

Q. Is not this a fact, that you told him to go 
ahead and pay his debts, and that he need not con-
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tribute to your support or the support of his chil-
dren until he had paid his debts ?

A. I never said so.

ALBERT V. MOORE, JR., sworn.

By Mr. Mackay:

Q. What relation are you to the petitioner ?
A. Brother. 10
Q. Do you remember your sister and your 

brother-in-law residing in Atlantic street, Hacken-
sack?

A. Yes.
Q. Did you ever visit their home ?
A. I did.
Q. Do you remember the day that Mr. Provost, 

the defendant in this suit, left his home on Atlan-
tic street ?

A. I do not remember the day he le f t ; I did not 90 
not see him that day; I don’t think it was that 
day; I am not quite sure as to whether I had met 
him that day or a day or so before.

Q. Well, did you see him on the day he left ?

The Vice C h a n c e l lo r The witness 
says he is not sure.

Q- Did you see him before he le ft ?
A- Yes. I did.
Q. How long before ? 30
A. Within two days.
Q. For what purpose did you go to the house ?

At his request.
Q. Where did he make his request ?
A- By messenger.



90

Q. To your home ?
A. To my home.
Q. How far away did you live from their home 

on Atlantic street at that time ?
A. A full block.
Q. Did you go to his home ?
A. I did.
Q. What time of day ?
A. In the morning.
Q. What was the purpose of the visit, did he tell 

you?
A. He wanted to transfer to me some property.
Q. And did he transfer it to you ?
A. He did.
Q. What property?
A. The two-family house at 15 Atlantic street, 

or whatever the number is.
Q. Now, did he express anything to you at that 

time as to what he was going to do after he trans- 
^  ferred the property to you ? Did he say what he 

was going to do?
A. He said he was going away.
Q. Did he say where ?
A. He said he was going South.
Q. Just relate the conversation that occurred be-

tween you and him—what he said about his going
away ? .

A. He said he was going South, not knowiug 
when he was going to return. He was going to 

30 South Carolina, he told me ; I think it was South 
Carolina.

Q. Was this prior to or after the signing of the 
papers ?

A. This was prior.
Q. How long prior to the signing ?



91

A. Well, we were talking generally prior to the 
signing over of the papers.

Q. What did you say in reply to his statement 
that he was going away and did not know when he 
would return ?

A. I cannot remember just exactly what reply I 
made to that. - ̂

Q. Did you take charge of the property then 
after he deeded it over to you ?

A. I did.
Q. What did you find on the property in the way 

of encumbrances ?
A. There was a Building and Loan mortgage for 

$4,250 or $4,500, I am not quite sure which, there-
abouts ; a mortgage o f W. Abenseth for $400 and 
back interest, about $75—well, I don’t know how
much back interest, there was back interest on the OA 
mortgage. ~ ¿V

Q. Have you the Building and Loan books ?
A. No, sir; I have not with me.
Q. How much did you have to pay the Building 

and Loan for any back dues, if anything- ?
A. Some $300.

Mr. V i c k e r s That is objected to, 
on the ground that the financial condi-
tion of these people is not at all a relev-
ant issue. 30

The Vice Chancellor:—It may be. If 
a husband, about to go away, gives his 
wife all the property he has, or two- 
thirds of it, that may cast some light 
on the state of his mind towards her.
I cannot say it is not relevant. Just
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how necessary it is to go into all this I 
cannot say, but in these cases, where a 
man does not do some affirmative act 
which shows exactly what the court 
must find that act to be, we must let in 
practically all that happened so as to 

IQ show what the frame of mind of the
party was. Now this was just about 
the time he was going away, and 
I think it is material to show the rela-
tionship of the parties at that time, 
and what they did.

(Question repeated.)

Mr. Vickers ;—It is not shown that 
he took over the Building and Loan 

20 stock.

Mr. M ackay:—I am going to show 
that.

30

Q. Have you got the check ? 
A. (Witness produces check.)

The Vice Chancellor:—I am letting 
all of this testimony in upon the theory 
that in these matrimonial actions I have 
to permit testimony to be given by 
each side as to the relationship of the 
parties, and what they did and said to 
each other, and I will permit them to 
show what they did and said about the 
property ; but I am not going to spen 
a great lot of time stating an accoun 
here that should not be stated in t is
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case. If the defendants object, or en-
deavor to prove that this witness did 
not pay those things that he is now go-
ing to be permitted to testify that he 
did pay, then I will permit him to be re-
called, and will go into the thing in ex- 
tenso. But I ask counsel now to confine 
themselves to generalities about this 
property ; and if the defendant does not 
put in counter testimony, then we will 
have as little as necessary of it in the 
case. It cannot be very important, 
surely.

Q. Generally, Mr. Moore, in relation to this 
property, what equity, if any, was there in it after 
the transfer was made to you, and you paid or as-
sumed his existing debts ?

The Vice Chancellor:—That assumes 20 
that this gentleman is an expert on real 
estate values. What you can prove is 
how much he paid, if he still owns the 
property, what its income is over its 
outgo, and, if you want to qualify him 
as one that knows the value of it, then 
show that he knows something about it.

Mr. Mackay:—! would like to prove 
this fact, that this property was encum-
bered at this time with mortgages al- 0̂ 
most to its full value, but that the wit-
ness did assume other outstanding 
obligations that were not a lien on the 
property, and which he paid, and there-
fore it left him in a position where he
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was taking the property .because he was 
forced to take it and pay other indebt-
ednesses which were not a lien on the 
property, at the request of the defend-
ant.

The Vice C h a n c e l lo r Why do you 
bring all that in ?

10 Mr. M ackay : —To show the condition
the defendant was in at the time he 
left, and that he anticipated this when 
he made this transfer.

* The Vice Chancellor:—Why do you 
first erect this man of straw and then 
destroy him ? It has no other bearing 
that I can see. What bearing had that 
upon his going South with no animus to 

20 return. I must confess I think we are
very far afield. He transferred this 
property to this gentleman, and this 
gentleman said he spent $300 for back 
dues. Now, I will permit you to show 

' what else he spent on this property, and 
what he gets out of i t ; and, if neces-
sary, if I have got to do it, I will permit 
you to bring real estate experts to prove 
how much it is worth, if you want to; 
but of course he cannot testify how 
much it is worth unless you show that 
he knows.

Cross Examination by Mr. Kellogg:

Q. You say the messenger came to you and
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asked you to come over to Mr. Provost’s house ; 
who was the messenger ?

A. I don’t remember.
Q. Wasn’t it the servant girl from the Provost 

house ?
A. I do not remember.
Q. You would not say that it was not the servant 10 

girl?
A. I do not remember.

The Vice Chancellor:—When a man 
says he utterly fails to remember who 
a messenger was, that seems to me set-
tled. He testified that he does not re-
member at all who came for him.

Q. Between the 4th and 7th of March did not ^  
you speak to Mr. Winfield Provost and suggest to 
him that he go upon a vessel, which you were con-
nected with, South ?

The Vice C h a n c e l lo r This is not 
cross examination. He was not asked 
about anything excepting the transfer 
of this property to him. Do you want 
to make him your witness for this pur-
pose ? 30

Mr. K e l l o g g Well, I prefer to wait, 
if he will wait here, under his subpoena.
Ido not want to have him march out 
before our case comes on.

The Vice C h a n c e l lo r (To the wit-
ness) Would you prefer to be examined
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now upon this subject, rather than to 
wait until the defense comes on ?

The W i t n e s s Well, it is for my lawyer to say.

The Vice Chancellor Unless coun-
sel for the petitioner now tenders this 
witness as present in court, and desires 
you to cross examine him upon that 
subject now—-which he may do if he 
wants to—I- shall rule that it is not 
cross examination and that you may not 
do so now.

Mr. Kellogg:—I will then withdraw 
that line of examination.

20 Q. Is it not true, Mr. Moore, that this property 
was deeded to you by Mr. Winfield Provost with-
out any money consideration passing at the time, 
any cash payment ?

The Vice C h a n c e l lo r (To the wit-
ness) You did not pay him anything 
for the property, did you ?

30

A. No ; but I assumed various liabilities.
Q. Of his ?
A. Yes.
Q. Well, what did you assume?
A. Why, there was a note of my sister, Fannie

M. Chrystal.
Q. How much was that ?
A. $250.
Q. What else ?
A. A note of my mother’s.
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A. $400 or $500,1 don’t know which.
Q. What else ?
A. Back dues in the Building and Loan Associa-

tion, as previously stated, and the two mortgages.
Q. Did he transfer the building and loan associ-

ation stock to you ?
A. He did.
Q. How much had been paid by Provost on this 

building association stock when he transferred it 
to you?

A. I don’t really remember just about that.
Q. You still own this property, do you ?
A. I do.
Q. What is its income now, what rent do you 

get out of it ?
A. About $46 a month,
Q. What are your taxes a year ?
A Somewhat less than $100!
Q. And what is your insurance ?
A. The general disbursements, I don’t know ; 

I don’t know what they figure up ; I have never 
added them up.

Q. What do you do with the surplus money, give 
it to your sister?

A I do not. There is no surplus money.

By Mr. Vickers:

Q. Do you consider it your own money ?

The Vice Chancellor:—He says there 
is none.
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By the Vice Chancellor:

Q. I do not understand this. You say your tax 
is around $100 and then—

A. (Interrupting) Yes, but there are dues on 
these various mortgages.

Mr. Mackay:—I would like to prove 
by this witness also that the stock, the 
money in the Building and Loan shares, 
had also been borrowed upon for any 
equity that existed in the shares.

The Vice Chancellor /—That that had 
been borrowed out by the defendant ?

Mr. M a c k a y Yes.

By the Vice Chancellor:

Q. These building shares, when they were trans-
ferred to you, had already been borrowed on by 
Provost; had they?

A. Yes, they had.

By Mr. Kellogg:

Q. Did that check for $300 cover that payment 
for the Building and Loan on the amount that was 
borrowed ?

A .. I do not really know just how it was figured 
30 in-

Q. What was the check for ?
A. For dues and interest to date.

By the Vice Chancellor:

Q. In addition to dues and interest, did it include
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what Provost had borrowed from the Building As-
sociation on the strength of this stock?

A. Well, the payment of the mortgage, the way 
I understand it, was so much longer delayed, in 
lieu of the loan on the stock that Mr. Provost 
secured at the time ; in other words it put off the 
date for payment. 10

Recess until 2 o’clock p. m.

Hearing of the cause resumed at 2 
o’clock p. m.

ALBERT V. MOORE, JR., recalled. 20

By Mr. Kellogg:

Q- Mr. Moore, do you claim that you hold this 
property as your own property, free from any 
claim on behalf of the other members of your 
family ?

A. I do.
Q. And of the wife, Mrs. Provost ?
A. Ido.
Q- It was just given to you ? 30
A. Not by a long shot.

The Vice Chancellor:—He has stated 
that he gave some consideration for it.
He told what he assumed. It is not 
proper to sum up what this witness has 
said as if it were a gift. He has said
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10

he assumed the payment of one note to 
his sister, and of one note to his mother 
and of building association back dues. 
You can characterize that in some way, 
if you want to, but that testimony dis-
tinguishes it from a gift and makes it a 
contract.

CHARLES FLEISCHMAN sworn.

20

30

By Mr. M ackay:

Q. Where do you reside ?
A. Hackensack.
Q. How long have you lived there ?
A. Thirty-eight years.
Q. Are you acquainted with the defendant ?
A. Yes, sir.
Q. How long have you known him ?
A. Oh, a long time. I don’t know how long.
Q. Did you know him when he resided on Atlan-

tic street, Hackensack ?
A. Yes, sir.
Q. Did you have an opportunity to observe his 

conduct and his actions in the evenings prior to 
March, 1903?

Mr. Vickers:—I object to it as being 
immaterial and irrelevant.

The Vice C h a n c e l lo r You do not 
object to his asking whether he had the 
opportunity to observe it?  He was not 
asked what they were.

(Objection withdrawn.)
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A. I have.
Q. Where, Mr. Fleischman ?
A. Hackensack.
Q. Whereabouts did you see him in the evening? 
A. At several places; hotels.
Q. Principally hotels ?

The Vice Chancellor:—He has not 
said so.

Mr. M ackay: — I asked the question.
The Vice Chancellor:—I will over-

rule the question. You must not lead 
your witness.

10

Q. Where did you see him most frequently, Mr. 
Fleischman, in the evenings?

Mr. Vickers:—I object to it as im-
material and irrelevant. 20

The Vice Chancellor:—I cannot say 
that it is. I will let it come in.

A. At the Susquehanna Hotel.
Q. Do you know what his habit was as to drink-

ing, Mr. Fleischman ?

Mr. V i c k e r s That is objected to as 
immaterial, incompetent and irrele- 
vant. 30

The Vice Chancellor:—Well, I can-
not say that that is so, Mr. Vickers. It 
is undoubtedly the law in this state that 
there is no such thing as divorce based 
upon a charge or proof of the fact of
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habitual drunkenness ; but it is not the 
law that a man may disenable himself 
to properly perform his matrimonial 
duties, support and so forth, by drunk-
enness and escape thereby that which 
in a sober man would be desertion. 
That is to say, if I am earning $2,000 a 
year and am abstaining from giving my 

IQ wife any money at all, and there is no
proof of my bad habits, it might be very 
strong proof that my intention was to 
desert her within the meaning of the 
divorce statute ; now, if the same result 
is achieved by my taking all the money 
which I otherwise w-ould contribute to 
the support of my family and spending 
it in dissipation, I do not know why 
that is not a perfectly relevant matter 
of proof. I will permit it for what it 
is worth.

A. Yes.
Q, Just state then to the Court the different 

times and occasions on which you saw him under 
the influence of liquor.

Mr. V i c k e r s I object to that as con-
taining an unwarranted assumption 
of facts, and as being leading.

30 Q. I will ask you what was his habit as to drink-
in g ?

A. Why, he used to drink.
Q. To what extent ?
A. Oh, to quite an extent.
Q. Would you say to excess or not ?
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A. I would say so.
Q. On how many occasions, prior to March, 1903, 

did you see him under the influence of liquor, to 
excess ?

A. I don’t know how many times; several times.
Q. Do you know where he was employed ?
A. Only in the insurance business. He had my 

policy.
Q. Did he ever inform you whether or not he 

was still employed there, prior to his leaving Hack-
ensack ?

A. He did not.
Q. Did you know he was going to leave Hacken-

sack in March, 1903 ?

Mr. Vickers .-—Objected to as imma-
terial, irrelevant and incompetent.

The Vice C h a n c e l lo r Well, no; I 
won’t say that. The question is objection-
able because whether this man knew or 
not, its relevancy will only depend upon 
whether he learned it from the defend-
ant; If the defendant had a conversa-
tion with him in which he learned this 
fact that might be very relevant.

(Question withdrawn.)

Q. Did you ever have a conversation with th 
e Mr. Winfield Provost, prior to his lea\ 

jng Hackensack, about his intentions ?
2 - ^ ld me he was going to buy a plantatioi 
<, . ut; Mand I would never see, him again, o
something hke that.

Q. When did he te ll  you that?

20

30
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A. Before he went South.
Q. How long before ?
A. Oh, probably three or four days.
Q. What else did he say about his coming back, 

or his staying there, or anything about it ?
A. Nothing, only I would never see him again, 

10 and good-bye. He shook hands with me.

By the Vice Chancellor:

Q. Was he intoxicated at that time ?
A. I would not say he was ; no, sir.
Q. Had he been drinking ?
A. Yes, sir ; a little.

By Mr. M ackay:

20 Q. Did you see him after that ?
A. No. That is the day he left, you know for 

the South.
Q. Did you see him after he came back from 

the South ?
A. Yes.
Q. Where?

The Vice Chancellor:—If this is 
more proof about the hotels, and so 
forth, how is that relevant ?

Mr. M ackay:—It is on the question 
of his ability to support his wife after 
his return.

The Vice Chancellor:—All right, that 
is relevant. But you are now directing 
the witness’ attention to where he saw 
him. It seems to me if your purpose is
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to elicit testimony about his drinking in 
the hotels, that that casts no light on 
the question of the motive with which 
he left home on the 7th of March. It 
may cast light upon his ability to sup-
port his wife. I will permit it.

A. In front of the Susquehanna Hotel.
Q. Do you know whether he had any employ-

ment then, after his return from the South ? ^
A. I don’t think so ; I don’t know for sure.
Q. Do you know how long he was out of employ-

ment ?
A. No, sir.
Q. Did you ever have any conversations with 

him ?
A. In regards to what ? ; I
Q. In regard to his business.
A. No.
Q. Did you ever have occasion to go out with 0̂ 

him?
A. Yes.
Q. Where ?
A. Shooting, and one thing and another.
Q. For any length of time ?
A. Oh, only for a day; for a hunt on the river, or 

something like that.
Q. Do you know what he was doing between 

March 7,1903, and April, 1905 ?
A. I think he was selling whiskey some time 30 

^tween that. He had a job selling whiskey, I

Q. Did you have occasion to see him often or 
not ?
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The Vice Chancellor When ? At 
which period ?

Q. After his return from the South, and until 
April, 1905 ?

A. Very often ; yes.
Q. Did you observe what his condition was as to 

drinking ?
A. Oh, he used to drink a little.
Q. What were his general habits ?
A. All right.
Q. Where was he living ?
A. Home, I think; I am not positive; I think 

he told me he was living home with his parents.
Q. Did he ever talk to you about his family af-

fairs ?
A. No ; he never did.
Q. Did you ever see him out with his wife?
A. Never in my life.

^  Q. Did you ever see him so intoxicated that he 
could not walk ?

A. No ; he could always navigate.
Q. Did he ever speak to you about losing his 

position with the Mutual Life Insurance Com-
pany?

A. I don’t think he did.

Cross Examination by Mr. Vickers:

30 Q. How frequently did you meet the defendant 
prior to March, 1903 ?

A. Very, very often.
Q. And usually where ?
A . Susquehanna hotel, or the depot, somewheres 

of that kind ; some pleasure resort.



107

Q. Well, that is a hang-out for the boys of the 
town who are hail-fellows-well-met ?

A. Yes, sir.
Q. And you are one of them ?
A. Yes, sir.
Q. And are you a married man ?
A. Yes, sir.
Q. Is your wife living ?
A. Yes, sir.
Q. Have you a family?
A. Yes, sir.
Q. Are you living with your wife and family ?
A. Certainly, sir.
Q. And supporting them ?
A. Yes, sir. " ;
Q. And you and this defendant were sort of 

cronies around the Susquehanna there, weren’t on 
you? 20

A. Yes, sir.
Q. You would go off on shooting trips ?
A. Yes, sir.
Q. And until this trouble came up you never

knew anything out of the way with Provost, did 
you?

A. We are still friends now.
Q. Just answer my question : You never knew 

anything out of the way with him, did you ?
A. No, sir. 30
Q- was> to your mind, such respectable com-

pany as you were proud to keep ; is that right ?
A. Yes, sir.
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MRS. ARTHUR ROSE, sworn.

By Mr. Mackay :

Q. Where are you living ?
A. Oradell.
Q. It is out of Hackensack some miles ?

10 A. Well, about six miles.
Q. You are married?
A. Yes, sir.
Q. Do you know Mrs. Provost and Mr. Provost, 

the petitioner and defendant ?
A. Yes, sir.
Q. Were you in their employ ?
A. I was.
Q. Were you married then ?
A. No.

20 Q. How many years ago ?
A. I was fourteen when I went there. It was in 

November.
Q. How old are you now ?
A. Twenty.
Q. How long did you stay there ?
A. I staid there until they broke up housekeep-

ing.
Q. That was on Atlantic street.
A. On Atlantic street.

30 Q. When did they break up housekeeping ?
A. They broke up housekeeping March 7th, 1903.
Q. Did you have a chance, an opportunity, while 

you were working for Mr. and Mrs. Provost, to 
observe Mr. Provost’s conduct about a year or two 
before or prior to March, 1903 ? Did you have a 
chance to notice how Mr. Provost acted ?

A. Yes.
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Q. What was his conduct ?
A. He drank terribly.
Q. What time would he get home in the even-

ings?
A. Well, he very seldom was home for supper— 

for dinner, I mean.
Q. What would he do when he came home ?
A. Go to bed. When he came home he went to

bed. . 10
Q. What would he say when he came home, that 

you observed ?
A. Nothing.
Q. How did he act toward Mrs. Provost ?
A. Well, he didn’t have anything to say. He 

would go right to bed. Of course he would be 
drinking, you know, and he would go right to bed .'

Q. What time on this particular day in March 
did Mr. Provost leave the house, if you remember ?

A. He left the 7th.
Q. What time on the 7 th ? ^
A. 3 o’clock.
Q. 3 o’clock in the afternoon ?
A. Yes, sir • about 3 o’clock in the afternoon.
Q. Were you in the house that day ?
A. I was.
Q. Will you tell just what you saw ?
A. I was standing at the dining room door, and 

of course, I didn’t have very much to say, because 
Miss Jennie had the baby on her lap, sitting by the 
table and crying, and she didn’t have very much to ^  
say until he got ready to get up.

By the Vice Chancellor:

Q- Get up from the table, do you mean ?
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A. To get up to go, I mean; and he said to her, 
“  Goodbye, Jen, la m  going, ” and he kissed her 
and he kissed the little boy ; and she asked him 
when was he coming back, and he says, “  I don’t 
know when I am coming back,” and between her 
sobs he said goodbye.

By Mr. Mackay :

10 Q. Well, what did you do, and what did he do, 
after that ? What did he do ?

A. After he went away ?

The Vice Chancellor .'—'No ; he means 
what did he do after he said goodbye; 
did he leave the house ?

A. Well, he went out, and then she watched him 
by the dining room window go.

20 Q. How long did you stay in the house, and how 
long did Mrs. Provost and the children stay in the 
house after that day ?

A. After the day he went away ?
Q. Yes.
A. Well, I staid a week with her after Mr. Pro-

vost was gone, because my month wasn’t up then.
I staid with her, and then I went away.

Q. Where did Mrs. Provost go ?
A. She went to her mother’s.

30 Q..Have you been working for her since?
A. Well, I worked for her mother, not for her, 

since ; not since the day I left.
Q. Not since the day you left ?
A. Not since the day I left. For her mother I 

worked.



I l l

Q. Did you ever have an opportunity, a chance I 
mean now, to make it plain, to see Mr. Provost on 
the street at any time, intoxicated ?

The Vice C h a n c e l lo r What has that 
to do with it? The only purpose of 
permitting the testimony about this 0̂ 
petitioner’s habit of intoxication or lack 
of intoxication is to throw light upon 
his separation from his wife, and this 
does not do that. The question is over-
ruled.

Cross Examination by Mr Vickers:

Q. Did you ever see Mr. Provost take a drink of 
intoxicating liquors ?

A. Yes.
Q. Where?
A. Home.
Q. They had liquor right there in the house 

always?
A. Yes, because he has often sent me for it.
Q. Sent you for what ?
A. For whiskey.
Q. While he was taking his meals ?
A. No.
Q. When?
A. When he used to stay home. He used to 

stay home, and used to send me for whiskey. I 
have often had to leave my wash tub and go for 
whiskey for him.

Q. And did you ever see him take a drink of 
liquor outside of his own home ?

A. Not outside of his own home.

20

30
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Q. When he came into the house and went right 
upstairs to bed he let himself in at the front door, 
didn’t he ?

A. He did, all beside one time.
Q. Well, that was his habit, wasn’t it, to let him-

self in the house ?
10

The Vice C h a n c e l lo r Why, yes; she 
said all beside one time. If a man, dur-
ing three years, did a thing every time 
excepting once, I will decide that that 
was a habit.

Q. How many times do you know that he came 
into the house near dinner time and went to bed 
without taking his dinner ?

20 A. Do you mean at night ?
Q. What meal did you have at evening time in 

this house when you were living there ? What did 
you call the meal they had around six o’clock, be-
tween six and seven ?

A. Dinner.

By the Vice Chancellor:

Q. Now, counsel wants to know how many times, 
gQ if any, you remember this man coming home 

around dinner time and going to bed without first 
eating his dinner ?

A. Many a time.
By Mr. Vickers:

Q. He would go upstairs without your seeing 
him, wouldn’ t he ?

A. Yes, sir. Excuse me, do you mean not seeing 
him go in his room ?
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The Vice C h a n c e l lo r Yes; would 
he go upstairs without your seeing him, 
or would you always see him come in?

A. We lived in a flat, and of course I couldn’t 
help knowing him to come in and go in his room.
We did not have any upstairs.

Q. Where were your duties in that house ?
A. In the kitchen.
Q. If he let himself in the front door he could ^  

go to his room without your seeing him, couldn’t 
he?

A. Yes, sir.
Q. Would you always see him when he came in 

intoxicated, as you say, and without coming to his 
dinner afterwards?

A. He never did it, unless he was.
Q. Well, who told you that he was intoxicated 

at the times when you did not see him ?
A. Nobody. 20
Q. Did you just guess that ?
A. I know it.
Q. Now, you did not see him come in and you 

did not see him take a drink outside of his house, 
and he went to his bed without your seeing him, 
and yet you are now swearing that he was intoxi-
cated at those times ; is that right ?

The Vice Chancellor:—Do you un-
derstand the question, madam ? 30

Witness .'—Well, he always was that 
he wentto bed.

way when
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By the Vice Chancellor :

Q. Counsel asks you this : You have sworn 
that this man came into the house at times when 
you did not see him, and went to his room; and 
you have assumed to swear that he was drunk at 
those times. Now, counsel wants to know how 
you can say he was drunk at those times, if he 
came into the house without your seeing him and 

-*-■ went to his room without your seeing him? Did 
some one tell you he was drunk, or how did you ar-
rive at the knowledge that he was drunk ? That 
is what counsel wants to know.

A. You could tell when he was that way.
Q. If you did not see him, how could you tell ? 

How can you tell what the condition of a gentle-
man is who is sitting in that room, if you do not see 
him go in there ?

A. But I have seen him go in.
20 Q. But you have testified that at times he came 

in and let himself in the door and you did not see 
him, and he went to his room and you did not see 
him, and still yoii say he was drunk ?

A. Well, that is what he always used to do when 
he was drunk; he used to go to bed.

The Vice C h a n c e l lo r She assumed 
that when he was drunk he went to bed, 
and therefore she assumes that on other 

30 occasions when he went to bed without
her seeing him he was drunk.

By Mr. Vickers:

Q. And what directed your attention to that was
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the fact that he did not come to his dinner ; is that 
right ?

A. Yes, sir.
Q. Now, is not this a fact, that many times when 

he came home there was not any supper there for 
him, or no wife to serve his supper for him—or 
dinner? ■ ' 10

A. His supper was always ready for him, but he 
never came to it. He would come once in a while, 
but not like a man would do.

Q. Is it not a fact that Mrs. Provost was, many 
times around dinner time, over in her mother’s 
house, and not there to receive her husband when 
he came home ?

A. No, that is not so. Once a week she would 
go to her mother’s, on Monday, and sew, and the 
rest of the time she was home. 20

Q. Every day except Mondays she was home ?
A. Yes; she was home.
Q. You are positive of that?
A. I know it.
Q. You were there three years, nearly, and every 

night, excepting Mondays, Mrs. Provost was at 
home around dinner time ?

A. She was always home.
Q. Answer my question. (Question repeated.)
A. Well, she went over to her mother’s to sew, 

you know, but she was always home for dinner.
She went over after dinner to sew.

Q. Did you say that once a week, on Mondays, 
she went to her mother’s to sew ?

A. Yes, sir.
Q- And that on other days she was not at her 

another s, and was at home in the evening in time
o receive her husband for dinner ?
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A. She always was home.

The Vice Chancellor:—She says even 
on Mondays she was home from her 
mother’s at dinner time.

20 Q. She was always home, even Mondays when 
she went to her mother’s to sew ?

A. Yes, sir.
Q. So that Mrs. Provost was never out in the 

evening when her husband came to dinner; is 
that right ?

A. Yes, sir.
Q. Now, how came you to be standing at the 

dining room door on this day when Mr. Provost 
left, and he waSYaking leave from his family ?

2Q A. Because I heard her crying, and I went to the 
d oor ; I went to the door to see what was the 
matter.

Q. Well, did you know that Mr. Provost was 
going away?

A. Going to leave, you mean ?

By the Vice Chancellor:

Q. Did you know he was going away on a trip ? 
A. Only when Mrs. Provost told me.

10
By Mr. Vickers:

Q. When did Mrs. Provost tell you ?
A. It was not long before he went away.
Q. Several days?
A. Several days, about.
Q. Several days beforehand. And on this very
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day that he actually did go you saw him there 
packing his trunk and his valise, didn’t you ?

A. I did not see him pack it.
Q. Well, do you know that on that day he did 

pack his trunk and valise to go away ?

By the Vice Chancellor:

Q. Did you see them after they were packed so 
that it convinced you that he had packed the 10 
trunk and valise ?

A. After they was packed I seen them.

By Mr. Vickers:

Q. And before this time that you were standing 
at the dining room door the expressman had come 
there for his trunk, hadn’t he ?

A. Yes, sir.
Q. Then when Mrs. Provost was crying didn’t 

you know she was crying because her husband was 
going away on a trip ?

A. I did.
Q. Then, what were you standing around the 

dining room door to find out ?
A. Because I felt sorry for her.
Q. Had Mrs. Provost talked with you about her 

husband’s going away ?
A. Not until she told me he was going away 

that day—that time, I mean.
Q. And why did you feel sorry for Mrs. Pro- 30 

vost?
A. I thought a great deal of her.
Q. Yes. Didn’t you also feel sorry for Mr. Pro-

vost? Yes or no.
A. No, sir.
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Q. Why didn’t you feel sorry for Mr. Provost ? 
A. Because I didn’t think he done what was 

right.
Q. And did you know how long he was going to 

stay away ?
A. No, sir.
Q. Did you know where he was going ?
A. Only South.

10 Q- Who told you he was going South ?
A. Miss Jennie.

By the Vice Chancellor:

Q. That is Mrs. Provost ?
A. Yes, sir.

By Mr. Vickers:

Q. And she told you that two or three days be- 
fore he actually went away, did she ?

Z() A. Yes, sir.
Q. Did she tell you what part of the South he 

was going to ?
A. I don’t remember.
Q. Have you got any people, any relatives, down 

south ?
A. No.
Q. You did not inquire what part of the South 

he was going to ?
A. No.
Q. Did you inquire how long he was going to 

stay ?
A. Well, he told her he didn’t know when he 

was coming back.
Q. Well, you didn’t know that at that time ?
A. I heard him tell her so.
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Q. When?
A. When I was standing at the dining room 

door.
Q. At the dining room door on this day when he 

actually left ?
A. Yes, the day he left.
Q. But before that, several days, you knew that 10 

he was planning a trip down South, and noth-
ing was said then about his staying away any 
length of time, was there, to you by Mrs. Provost ?

A. No, sir.
Q. Did you stay at that dining room door and 

overhear all of the conversation between these 
people ?

A. No, sir.
Q. Well, how long did you stay there ?
A. Well, I was there when I heard her cry. I 20 

went there and I stayed there until he went.
Q. Then you stayed there and you heard and 

saw all that was going on while this husband and 
wife were taking leave ; was that right ?

A. Yes, sir.
Q. In other words, you were eavesdropping 

there ?

The Vice Chancellor:—Oh, no. I won’t 
admit that. She told you what she did : 
you can call it whatever name you 
please when you come to argue the 
case.

Mr. V i c k e r s I want to know what 
her frame of mind was ; whether she 
did this out of pure devotion to the 
wife, or whether she was not standing
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around listening to a thing which was 
none of her business, or whether it was 
by arrangement with the wife.

The Vice Chancellor:—You may ask 
her that if you want to.

Q. Did Mrs. Provost cry before Mr. Provost 
started to go away from the house and before she 
was in the dining room, or in the parlor ?

A. Yes, s ir ; she cried.
Q. Now, by the way, were you standing in the 

dining room at the door, or outside of the dining 
room at the door ?

A. Well, our dining room doors they pushed 
back and forth, and it was open, and I stood right 
on the side of the door, in the kitchen.

20
By the Vice Chancellor:—

Q. Between which two rooms did you stand ? If 
you stood in the doorway, wasn’t it between two 
rooms ?

A. The dining room and the kitchen.

By Mr. Vickers :—
Q. Mrs. Provost and her husband and the chil- 

o q  dren were in the parlor, weren’t they ?
A. No ; they were in the dining room.

# Q. And on the day that Mrs. Provost first told
you that Mr. Provost was going away, two or three 
days before the day he actually did leave, was Mrs. 
Provost crying then ?

The Vice C h a n c e l lo r The day Mrs.
Provost told you that her husband was
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going away, which you have already 
said was some two or three days before 
he actually did go away, was she cry-
ing when she told you that?

A. No, sir.
Q. And on this first day when she told you 

about his going away, did she tell you you had 
better look for another place ?

A. Well, she simply told me, and I knew then 
that I would have to go. She did not tell me to 
look for another place, for I knew it.

Q. What day did you know that you would have 
to look for another place ?

A. Why, when he lost his position.
■ Q Then, as soon as he lost his position you
found out that you would have to look for another 
place ?

A. Yes.
Q. Who told you that he lost his position ? 20
A, Mrs. Provost.
Q. And she told you that two or three days be-

fore he left ?
A, I think it was something like that.
Q. And did she say anything about her break-

ing up housekeeping ?
A. I don’t remember.
Q. °r  that she was going t o g o to her mother>s 

and live with her mother?

wii* ’ Shf  Said she was £oin& home and live 30 W1th her mother.

awAtr v̂i ^0U ^ a t ke ôre Mr- Provost went away, didn’t she ?
A. When he lost his position.
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Q. Y es; as soon as he lost his position she told 
you that she was going back to live with her 
mother and Mr. Provost was going away ; is not 
that it ?

A. Yes, sir.

A. V. MOORE, SR., sworn.

10 By Mr. Mackay :
Q. Where do you reside, Mr. Moore ?
A. Hackensack, New Jersey.
Q. Do you know where Mr. and Mrs. Provost 

were living on Atlantic street ?
A. Yes, sir.
Q. Have you any connection with the Building 

and Loan Association at Hackensack—the Mutual?
A. I have had for a number of years.
Q. At the time the property of Mr. and Mrs. 

Provost was transferred to your son Albert V. 
Moore, Jr., were you connected with the Building 
and Loan at that time ?

A. I was.
Q. Do you know what the condition was of the 

stock which Mr. Winfield Provost held in the 
Building and Loan, and which was surrendered as 
collateral for this loan on the mortgage on the 
Atlantic street property ?

30 Mr. Vickers:—I object to that on two
grounds: First, it contains an unwar-
ranted assumption of fact, a conclusion 
of law, and also that there has been no 
foundation laid for any such testimony, 
and that there is better evidence of it.
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It is hearsay, so far as this witness 
is concerned.

The Vice C h a n c e l lo r How do you 
vindicate the right to have some man 
testify that he knows about this build-
ing association at Hackensack, and 
about the condition of different mem- 
bers’ accounts ? That is not the way to 
prove it.

Mr. Mackay:—I was just trying to 
save time. If Mr. Moore knows it he 
would not state an untruth.

The Vice C h a n c e l lo r The objection 
is sustained.

Q. What position do you hold in the Building 
and Loan association, Mr. Moore ?

A. At present I am one of the directors.
Q. At that time, when the property was trans-

ferred in 1903, what position did you hold ?
A. I was a director. I have. been a director 

there for about nineteen years.
, 0* Did you personally examine the condition, 

the status, of the loan taken out by Mr. Winfield 
Provost, on the Atlantic street property ?

I n°t I there is too many of them. ^  
The secretary does that.

Q. What relation is Mrs. Provost, the petitioner, 
to you? ■ - *

A. My daughter.
iqao  ^ ere has she been living since March 7, 

or shortly after that date ?
A. At my house.
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Q. Is she living there at the present time ?
A. She is.
Q. Do you know Mr. Winfield Provost ? Of 

course you know him, the defendant ?
A. Yes.
Q. Did you ever see him at your house after his 

10 return from the South ?
A. No, sir.

Cross Examination by Mr. Vickers :

Q. You do not say that he was not there at your 
house after his return from the South, do you, Mr. 
Moore ?

A. He may have been there, but I never saw 
him.

20 MISS BESSIE MOORE sworn.

By Mr. M ackay:

Q. Where do you reside ?
A. In Hackensack.
Q. You are unmarried ?
A. Yes.
Q. Do you live with your father and your 

mother ? 
gQ A. Yes.

Q. Where is your sister, Mrs. Jennie Provost, 

living?
A. At the same home.

The Vice Chancellor:—There is no 
dispute that she is living with her 
father.
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Q. Did Mr. Winfield Provost ever call at the 
house ?

A. The night of his return.
Q. What date was that ?
A. It was on Saturday night, I think it was on 

Easter Saturday—I don’t know the date—the Sat-
urday before Easter.

Q. Was your sister at home that day, Mrs. Win-
field Provost? * ~ f Y

A. She was not
Q. What time was it ?
A. After the midnight train, about one o’clock.
Q. What was his condition ?
A. He had been drinking.
Q. Where was your sister, Mrs. Provost, the 

petitioner ?
A. In New York.
Q. When did she come home after that ?
A. I think it was the following Monday or Tues-

day.
Q. Did you ever see Mr. Winfield Provost again 

at your home ? 1
A. Never.
Q. Are you at home, or not, during the day and 

evening ? *
A. I am at home almost all the time.

Ct o ss Examination by Mv. VicJcevs:

Q. You do not mean to say that you are at home 3d 
so constantly and continuously that Mr. Provost 
could not have come to the house there and seen
is wife and talked to her, shortly after his return 

from the South ?
A. Why, you know she is teaching, and she is at
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home most of the time when I am at home. If I 
am out it is usually before that time.

Q. Now, you will pardon me ; I did not know 
that she was teaching, because I understood she 
was not teaching shortly after he came home from 
the South ?

A. She is now, I mean.
Q. She was not then ? This is in April, right 

in after Easter, in April, 1903. You do not mean to 
say that you are at home so constantly arid con-
tinuously that Mr. Provost could not have come to 
the house there and have seen his wife and talked 
to her, shortly after his return from the South?

A. I would be very apt to have known it.

Mr. V i c k e r s I will amend the ques-
tion by adding the words, “without 
your having seen him.” .

9 0 By the Vice Chancellor:

Q. The real question is this, whether you are so 
constantly at home that it would be impossible for 
anybody to have come there and have a conversa-
tion with some inmate of your house without your 
being surely there to see him ; are you so con-
stantly at home that you can safely say that ?

A. Well, I go out occasionally, of course.

o q By Mr. Vickers :

Q. Now, when Mr. Provost came home on this 
Saturday night before Easter you let him in, did 
you ?

A. I did.
Q. About what time ?
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A. It was after one.
Q. At night ?
A. At night.
Q. Did you know that he was coming ?
A. I knew that he had sent a telegram. I did 

not expect him at our home.
Q. What other inmates were there of your home -i 0 

at that time ?
A. My father and mother and my brother and 

the maid and a nephew.
Q. How came you, after one o’clock at night, to 

go to the door to respond to the ring ?
A. Well, I have often done it to let any one in 

when, by mistake, we have locked the door, so they 
could not get in with the latch. I am usually the 
one who does that, if any of the family come on 
the midnight train and the door has been locked.

Q. Was any member of the family out on this 20 
night in question ?

A. Not anybody.
Q. So that you had no reason to believe that 

some member of your family was coming in at that 
hour of the night ?

A. No. There was no light in the house, unless
! was a ^ l e  night light I had, because I was tak-
ing care of the baby.

Q. Now, it is a fact, is it not, that you were ex-
pecting your brother-in-law home on that night? 30

A. No, itisnot. ‘
A You dld receive a telegram saying that he
Lni r®tlJrn °n the Saturday on which this oc-
curred, had you not ?

A. Yes.
Q. What did you do with that telegram? Par- 
n me>to whom was it directed ?
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A. It was directed to Mrs. Provost.
Q. Your sister?
A. Yes, Mrs. Jennie Provost.
Q. And what did you do with the telegram ?
A. I opened it, thinking it might be something 

that would require being sent on to her.
10

(Question repeated.)

A. I opened it.
Q. Then what did you do ? Did you read it ?
A. Yes.
Q. And do you remember its contents?
A. It was expressing the fact that he was return-

ing,

2q By the Vice Chancellor :

Q. Do you remember the contents ?
A. Not verbally.

By'Mr. Vickers:

Q. Have you the telegram ?
A. No.
Q. Do you know where it is ?
A. I burned it.
Q. You burned it. Now then, just state the sub- 

30 stance, if you can, of that telegram.
A. ‘ ‘ I am on my way home. ”
Q. And do you remember where this telegram

purported to be sent from ?
A. No.
Q. Didn’t you look ?
A. I don’t think I did.
Q. You knew where Mr. Provost then was.
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A. I knew he had been in the South.
Q. As far as you knew he was still there ?
A. Yes.
Q. And what did you do after the receipt of this 

telegram as to advising Mrs. Provost o f the pros-
pect of the return of her husband ?

A. I went down to see Miss Mame Provost. ..
Q. That is the sister of the defendant ? ®
A. Of the defendant.
Q. Well, what took place there ?

Mr. M ackay:— I object to any con-
versation between Miss Mame Provost 
and this witness.

(Question withdrawn.)

Q. When Mr. Provost came to the house whom 
did he inquire for, on this night in question ? 0̂

A. I don’t know if he made any inquiry.
Q. Well, will you tell us what the conversation 

which took place between you and Mr. Provost 
was?
«  ̂y °u expect me?” and I said,
No,” and then he asked me where my sister was, 

and I said she was in New York, and then he said,’
“ I am going to return South in two weeks.”

Q. Did he ask about the children ?
A. I don t think he did. I think I volunteered 30 

_ e information that Reginald was with her, and 
at I was weaning Donald, and he was asleep.
Q. That is to say, that one son was with his wife 

m New York?
A. Yes.

there?^ y°U ^  ttle otJier son the house
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A. Yes.
Q. And he was asleep ?
A. Y e s ; the son that was at the house was 

asleep.
Q. And did Mr. Provost then ask to see the son?
A. He did not.
Q. Didn’t you tell him that he could not see the 

son because he was being weaned and you did not 
want to wake him ?

10 A. I did not. Naturally, at half-past one at 
night, or after one o’clock, you are not supposed to 
waken children.

The Vice Chancellor:—Strike that 
last all out. She was not asked that.

Q. Was there any request made by Mr. Provost 
at that time, during that conversation, in regard 
to this child who was then asleep at the house ?

^0 A. Not any at all.
Q. Did not Mr. Provost ask you to bring that 

boy on the following Sunday, that is the next day, 
to his mother’s house that he might see him ?

A. He did not.
Q. Did you bring that child there the next day ?
A. I did.
Q. Did it of your own accord ?
A. Yes.

30 Mr. Mackay:— I have eight or ten
other witnesses on the question of 
drunkenness, as to specific occasions 
either before or after his return from 

the South.
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The Vice Chancellor:—I can take 
no notice of it, unless you call them and 
swear them and examine them ; unless 
the other side will make some stipula-
tion I cannot do anything.

Mr. MacJcay:—I would like to save 
time on it.

The Vice Chancellor:—So would the 
Court, but I cannot put on the record 
that you have eight or ten witnesses 
that will swear to anything. Let them 
be called and sworn.

Mr. Vickers:—What stipulation does 
the petitioner want ?

Mr. Mackay:—As to the general habit 
of the defendant.

Mr. Vickers:—Oh, no ; we won’t ad- 20 
mit that.

MRS. LOUISE WHITE SNYDER sworn.

By Mr. Mackay:

Q. Do you know Mr. and Mrs. Provost, the peti-
tioner and defendant in this suit ?

'tween 1900 and 1903 ?
A. In Mrs. Provost’s house. 
Q. On Atlantic street ?
A. Atlantic street.

30



132

S

Q. Which portion of the house did you occupy ?
A. The upper one.
Q. Did you have occasion to observe the conduct 

and habits of Mr. Provost during the time that 
you occupied that house as a tenant ?

A. Some; yes.
Q. Can you state what his habits were as to 

drinking, if you know ?
10 A - Well, I don’t know just how to word that.

By the Vice Chancellor:

Q. What he wants to know is what your infor-
mation is, as derived by what you yourself saw 
and not from what anybody told you, but what 
you saw with your own eyes ? If you did not see 
anything, your answer then is you don’t know.

A. I did see him.

20 By Mr. M ackay:

Q. Just relate what you saw.
A. I saw him come home when he needed to be 

helped in the house a good many times.
Q. How many times ?
A. Oh, I cannot tell you how many.
Q. What do you mean by that, that you couldn’t 

count the number?
A. No. I could not count the number.
Q. Was it frequent or infrequent ?

30 A. It was frequent.
Q. .Can you remember, on these occasions, what 

he did when he got home ?

The Vice Chancellor:—How has she 
shown that she ever was in his house.
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Mr. M ackay:—She lived upstairs.

By the Vice Chancellor:

Q. You do not pretend to know what happened 
to him after he got in his own apartment, do you ?

A. Nothing, only what I heard.
10

By Mr. Mackay:

Q. What do you mean by “  hearing” ?
A. What was going on downstairs.

. Q. Well, what did you hear? Could you distin-
guish voices ?

A. Not enough to understand, but I could tell 
who was talking.

Q. Well, what happened after Mr. Provost came 
home that was unusual, if anything happened un-
usual ? 20

A. Well, on one occasion there was a general 
breaking of dishes.

The Vice Chancellor :—This testimony 
is so infinitesimal it seems almost not 
worth while to take it. Such testimony 
as this cannot cast any light on the real 
issue. If you think it does, bring it 
out by somebody who knows about it.
This lady cannot pretend to say what 30 
happened in somebody else’s flat when 
she was not present.

Mr. Mackay:—I could prove that by 
recalling Mrs. Provost, if you would 
allow me to go into it. On direct ex-
amination I did not want to lead her 
as to these specific instances.
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The Vice Chancellor:—I do not see 
that it is material, but I certainly do 
not think it is material from this wit-
ness, who could not tell about what took 
place behind walls where she could not 
see.

Cross Examination by Mr. Vickers:

10 Q- When did you cease living in the same house 
where Mrs. Provost lived ?

A. In 1900 we moved in, and lived two years 
there.

Q. Then you moved out in 1902—winter, spring, 
summer or fall ?

A. Spring.
Q. In the spring of 1902, you moved away ?
A. Spring of 1902.
Q. And where did you move to ?

2q A. Union street.

PETER C. TERHUNE sworn.

By Mr. Mackay :

Q. Mr. Terhune, where do you reside ?
A. Corner of State and Atlantic streets, Hack-

ensack.
Q. Do you know where Mr. and Mrs. Provost 

30 lived prior to 1903 and up to March, 1903 ?
A. Yes.
Q. How far is your house from theirs ?
A. About 150 feet.
Q. Can you see their house from yours ?
A. Yes.
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Q. Did you have any opportunity to observe the 
conduct and habits of Mr. Provost, the defendant?

A. Yes.
Q. Can you give any specific occasions when you 

saw him under the influence of liquor, if he was 
ever under it ?

A. Yes.
Q. When and where, and how did he act ?
A. Why, as near as I can remember, it was the 

spring of 1902, or thereabouts; it was Saturday 10 
afternoon, in the neighborhood of 3 o’clock; I saw 
him coming home, or rather, I passed him going to 
my home from Main street, and I had to step one 
side when I went by him ; o f course he was taking 
pretty much all the sidewalk ; he certainly was 
very much under the influence of liquor at the 
time, and I walked on home, and after some little 
time he came down the street and went to his 
house, and he had hard work getting up over the 
curb. He was very much under the influence then, 20 
of course, as he was before when I saw him.

Q. Any other occasion ?
A. The same year, in the fall I think it was, I 

saw him one Sunday morning trying to get on his 
wheel over in front of the Methodist church, which 
is a couple of hundred feet away, and he had very 
hard work then to get on his wheel; in fact, I don’t 
think he did at a ll; he was busy there for half an 
our trying to get on; the minister went out to 
c p him and found him intoxicated, and left him 30 

a one, and went back, I believe.
Q- On the first occasion that you saw him, that 

you mentioned, did he get into the house that day ?
• think he did ; but I am not positive.

0 y°u know what his general reputation was
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around that neighborhood, prior to 1903, as to so-
briety ?

Mr. V i c k e r s I object to that.

The Vice C h a n c e l lo r I do not think 
general reputation has anything what-
ever to do with this case.

No Cross Examination.

CORNELIUS HARTLEY sworn.

By Mr. M ackay:

Q. Where do you reside, Mr. Hartley ?
A. Hackensack, State street.
Q. Do you know where the defendant and peti-

tioner resided prior to 1903, on Atlantic street ?
A. I do.

20 Q. How far from there did you live ?
A. Well, I suppose it is about a quarter of a 

mile, at present.
Q. At that time how far away did you live ?
A. What time ?
Q. Prior to 1903, between 1902 and 1903 ?
A. I think I have lived neighbor, next door.
Q. Did you ever have an opportunity to observe 

the habits and conduct o f Mr. Provost ?
A. Yes. I saw him going out and in ; saw him at 

30 different times.
Q. Do you know whether he drank at all to ex-

cess ? ,
A. Well, I have saw him come home when 

thought he was under the influence of liquor.
Q. How often ?
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A. Oh, on different occasions ; I wouldn’t say- 
how often.

Q. Do you remember any particular occasion ?
A. Yes. I remember one evening seeing him 

come home. '
Q. Just relate when, and how, and the time.
A. Well, this was in the fa ll ; I think it was in 

the fall of 1900; I saw him come home, and the 
hackman take him from the hack and put him in 
the house.

Q. Afternoon or evening ?
A. It was in the evening.
Q. What time ?
A. Oh, I suppose about in the neighborhood of 

seven o’clock; half past seven.
Q. How did he get out of the hack ?

20The Vice Chancellor:—Oh, I won’t go 
into that. We are not trying to convict 
anybody of the crime of habitual drunk-
enness.

No Cross Examination.

PETITIONER RESTS.

THE CASE FOR THE DEFENDANT. 30

Wi n f i e l d  p r o v o s t  sworn. v

By Mr. Kellogg:

suit ?Mr 'PrOVOst, you are the defendant in this
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A. Yes, sir.
Q. Will you kindly state to the Court what was 

the exact day upon which you received a notice, if 
you did receive a notice, that you had lost your 
employment in the Mutual Life Insurance Com-
pany of New York ?

A. It was on the 3rd day of March, 1903, by the 
noon mail, I received the letter.

Q. What did you do upon the receipt of that
10 letter ?

A. I showed it to my wife.
Q. What did she say to that ?
A. Well, she felt very badly about it,’and I too.
Q. Was anything said by you, or by her, in that 

conversation at that time, concerning your going 
away ?

A. Not at that present time, no ; not right then.
Q. You mean not then?
A. Right at that time ? No.

20 Q. When was the first time that anything was 
said between you and your wife concerning your 
going away ?

A. On the next day I told her that I was going 
down to South Carolina because I had a friend 
down there who was in the tobacco and cotton 
raising business and I thought I might be able to 
obtain something similar to do at that place.

Q. What was your friend’s name ?
A. Statlander.

30 Q. What did your wife say to that proposition on 
your part?

A. Well, she didn’t wish me to go there, bne 
spoke about taking this trip to South America on 
one of the boats from her brother’s company, 
which would take two months to go and return.
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Q. Why didn’t you take that trip to South 
America on the boat ?

A. I knew I could not obtain, or have any oppor-
tunity of obtaining, a position if I was on board a 
boat going to South America; that there were bet-
ter opportunities in the South than there would be 
on board a boat.

Q. What was your intention in going South ?
A. Well, I went South to recuperate and also to 

try and obtain a position. 10
Q. Did you tell your wife that ?
A. I did.
Q. Was she willing that you should go South ?
A. She seemed to be, only she would rather have 

me go aboard the boat, as she claimed I could save 
all that unnecessary expense, as she said it was.

Q. Did you ever at any time, Mr. Provost, leave 
your wife with the intention of deserting her ?

Mr. Mackay I object. I think that 
is too leading to be allowed.

The Vice Chancellor :—I will permit 
thé question.

A. No.
Qv When was the first time that anything was 

said between you and your wife concerning a dis-
position to be made of your house in Hackensack 
before your going away ?

A. It was on Friday night. I went away Satur-
day, I think it was.

Q. That was the night before you left ?
, ' night before I left, yes. I cannot tell
e exactly. It was the night before I left.

30



140

Q. Who opened that subject in the conversation, 
you or your wife ?

A. Well, that I couldn’t say. Her brother came 
around at that time.

Q. That night ?
A. That n ight; in the evening.
Q. Did you send for the brother ?
A. I did not.

10 Q. What arrangement was made that night be- • 
tween you and Albert Moore, Jr., and your wife 
concerning that property, if any was made ?

A. There was none made that night.
Q. When did you next meet and discuss the mat-

ter ?
A. The next morning.
Q. What arrangement was made at that time ?
A. They wanted me to sign the property over to 

her brother, Albert V. Moore, Jr.
9n Q. Who wanted you to, your wife ?

A. Yes.
Q. What reason did she give for that request ?
A. I don’t know as she gave any reason other 

than that the notes for the property that the 
house was built on belonged partly to her mother 
and partly to her sister; that the property be-
longed in her family, and instead of letting the 
Building and Loan foreclose I signed the property 
over to her brother. I was in such a state of mind 
that morning that I really did not figure out or 
really know how the financial end of it stood.

Q. Where was the first place in the South to 
which you went after you left Hackensack ?

A. Well, I stopped at Florence over night.
Q. And where next ?
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A. I drove from Florence to Darlington on Sun-
day morning.

Q. Did you write from either of those places to 
your wife ?

A. I wrote the first night I arrived at Florence.
Q. And you continued to write letters subsequent 

to that? 10
A. Upon nearly every day, I guess.

Mr. K e l l o g g I have forgotten just 
what the state of the record was con-
cerning these letters that were marked 
for identification, whether they were 
identified by the witness or not.

The Vice Chancellor:—If they were 
marked for identification, of course they 
were identified. ,

Mr. K e l l o g g Then I wish to offer 
these five letters, G. T. V. 1, to G. T.
V. 5, inclusive, at this time.

The Vice Chancellor:—Is there any 
objection ?

Mr. Mackay:— (After inspecting the 
letters which are now handed to him.)
No objection. 30

(The letters were thereupon admitted 
in evidence and marked Exhibits D-l,
D-2, D-3, D-4, and D-5.)

Q. Did you say to your wife, at any time after 
you lost your position with the Mutual Life Insur-
ance Company, that you had always wanted a
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chance to go South and that now you would take 
this one ?

A. No.
Q. Did you go South for the purpose of improv-

ing your health and recuperating and getting a 
position, or did you go South for the purpose of 
simply seeing the country and shooting?

A. I stated before I went South to recuperate 
and also to get a position in that line of business, 
tobacco raising and cotton raising.

Q. Did you look around, when you got down 
there, for such an opportunity ?

A. I did.
Q. Did you find one which was open to you at 

the present time—I mean then ?
A. I did not.
Q. Did you write to your wife to that effect ?
A. I did.

The Vice Chancellor:—The letters 
will show what he wrote to his wife. 
Are there any letters of his in evidence 
of that time ?

Mr. Vickers:—Yes, sir.

Mr. Mackay:—Not of that time, your 
Honor. I produced all the letters that 
the notice called for, and there were 

30 not any.
The Vice Chancellor:—Oh, no ; she 

said she got letters from her husband 
during that period. She said after he 
left for the South she wrote to him and 
he wrote to her, and I was not sure

10
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that she put the letters in evidence 
that she got from him or not.

Mr. Vickers The notice calls for 
the production of letters from Winfield 
Provost to Jennie G. Provost from the 
1st day of March, 1903, to the day of 
the date of this notice, which is March 
30th, 1906.

The Vice Chancellor :—What is the 10 
response of the petitioner to that notice ?

Mr. Mackay :—Those are all the let-
ters I have; I have offered in evidence, 
with the addition of these two letters 
here (producing and handing to counsel 
for the defendant, two letters).

The Vice Chancellor:—The response 
to the call is that counsel has produced 
all of the letters that the petitioner 20 
has in her possession between the dates 
named.

Q. Did you'keep any copies of these letters, Mr.
Provost, that you wrote from the South ?
. A. No.

The Vice Chancellor :—Are there any 
letters in evidence, written by this wit-
ness to, his wife, from the 7th of March, on 
1903, to the 1st of June, 1903 ?

Mr. Kellogg :—There are no such let-
ters in evidence, I believe.

Q. What did you find to be the opportunities for
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the getting of business, or for tobacco raising and 
cotton raising in the South, at that time of the year, 
in the year 1903 ?

A. I applied to one of the leading men there in 
the county where I was stopping ; he was a large 
plantation owner ; he raised both tobacco and cot-
ton, and he said that was a very poor season of the 
year, as that was planting season; that the best 

-jfl time would be in the fall, and he.said he would do 
all he could do for me and look out for me.

Q. Did you write your wife, stating the facts 
you have just stated now to the Court ?

A. I did; and wrote a letter to my parents also 
with the same facts.

Q. When you decided to come North again what 
did you do ?

A. I telegraphed to my wife and I telegraphed 
to my parents.

20 By the Vice Chancellor:

Q. How often did you write to your wife during 
the time you were in the South ?

A. On an average of every other day.
Q. How long were you in the South ?
A, About thirty days.

By Mr. Kellogg:

30 Q. Can. you tell us the day upon which you 
arrived at Hackensack from the South ?

A. (Consulting a diary now produced by the 
witness) I arrived there on April 4th, Saturday.

Q. Where was the first place you went to after 
you arrived in Hackensack ?
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A. I went to my wife’s parents’ home, where she 
was stopping.

Q. What time did you get there ?
A. Well, I cannot tell the exact time ; it was at 

night.
Q. Whom did you see there ?
A. Her sister, Miss Bessie Moore, came to the 10 

door.
Q. Did you ask for your wife ?
A. I did.
Q. Did you ask for your children ?
A. I did.
Q. What were you told concerning the wherea-

bouts of your wife and children ?
A. Miss Bessie Moore told me that my wife and 

Reginald, the oldest child, were in New York, and 
Donald, the youngest one, was asleep, and I asked 20 
when my wife would be home, she said on Monday 
she expected her some time. I asked her if she 
would bring Donald around, the youngest child, on 
Sunday, the next day, which she did.

Q. Do you remember who took Donald home to 
the Moore house that night ?

A. I do not.'
Q. When and where did you first see your wife 

on your return from the South ?
A. She called there on Monday evening, and I 

was out when she called, but I returned about a 30 
tew minutes after she had been there.

Q. Where is “ there ” ?
A. At my mother’s home. And when I came in, 

s e says to me, “ What are you doing home so
soon. ’ I said, “ How long did you expect me to 
stay away ? ” ,

Q- What did she say ?
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A. She said, “ I expected you to stay away a year 
or two years anyway. ”

Q. Was anybody present at that conversation?
A. My mother and my sister were in the room, I 

believe.
Q. What was the next subject of conversation 

that was taken up between you and your wife at 
that time ?

A. Well, about different things that happened 
while i  was South that I cannot recall now.

Q. Was anything said in the presence of your 
mother and your sister, by you or by your wife, 
concerning you and your wife living together 
again ?

A. Not that night.
Q. Your wife did leave that house that night, 

did she ?
A. Leave my mother’s house ?
Q. Yes.

20 A. She started to go ; she was going home, she 
said ; “  Well, ”  I said, “  I will walk home with 
you. ”

Q. What did she say ?
A. She said, “ No, you needn’t mind. I don’t 

wan’t you, ” and I said, “ I will go anyway. ” She 
said, “  I am only going as far as my sister’s on Es-
sex street, ” which is about a thousand yards, I sup-
pose, from mother’s house. I walked with her as 
far as the front of their house, and I asked her then 

30 about coming or staying there with me, and she 
said she wasn’t going to live with me any more un-
til I could furnish a home like the one we had 
left.

Q. Did you offer, during that walk and conver-
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sation, to have her live with you in any particular 
place, or to have her live with you at all ?

A. Well, I asked her if she wasn’t going to live 
with me, and the way she treated me that evening 
gave me the impression that she intended to drop 
me entirely because I returned.

Q. That was, as I understand it, on Monday 
night, was it, that this happened ?

A. Monday night.
Q. When was the next time after that Monday 10 

night you saw your wife ?
A. I called at her house, or her mother’s house, 

about six o’clock the next evening.
Q. That is Tuesday ?
A. Tuesday.
Q. Who let you in ?
A. Her nephew, Horace Chrystal, came to the 

door, and they were at supper. He called my wife 
out, and we stood in the hall, and I asked her if she 
would come around and stay all night that night 20 
so we could arrange matters and talk things over.

Q. What did she say ?,
A. She said no, she would not stay all night ; 

she said, “ Twill come around and you can find out 
what you want and ask what you want, but,”  she 
says,“I will not stay all night” ; and she says, “  I 
don’t want you to come around here any more to 
my father’s house.”

Q. What did you do then ?
A. I put on my hat and walked out. 30
Q. When did you next see her ?
A. That same night that she called at my 

mother’s house.
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Q. Where did that conversation take place ?

The Vice Chancellor .—Which one ?

Q. Where, in your mother’s house, did you see 
her on that night ?

A. In the dining room.
Q. What was the subject of conversation between 

^  you and your wife at that time ?
A. Well, that was principally about the insur-

ance business. She said she was so sorry she hadn’t 
found out all about the business before I went 
away.

Q. Any other subject discussed ?
A. Not that I remember.
Q. Did you walk home with your wife that night ?
A. I did.
Q. What subjects did you discuss with your wife 

while walking home with her ?
A. Why, I asked her about living together again, 

and I said that I could continue on in the insur-
ance business and I might, in the meantime, in the 
fall, be able to secure something in the South.

Q. What did she say to that ?
A. She said she would not live with me again 

until I could furnish a home like we left. She 
said, “  I don’t want you to help me in any way, or 
the children, until you pay all your debts.”

Q. Have you succeeded in doing that yet ?
30 A. Not all o f them.

Q. You have been at it ever since, have you?
A. No ; not ever since. I stopped when this suit 

was brought.
Q. But up to that time you continued to pay 

them to the extent of your ability ?
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A. I did.
Q. And you did pay a certain number o f them ?
A. I paid three or four smaller ones.
Q. Do you remember when and where was the 

next time, after that Tuesday night, that you saw 
your wife and talked with her ?

A. I don’t know when. The place was at my 
mother’s house, but when, what time, I could not 
say. It was in the evening. She called there 
about every third night, I should imagine, to con-
sult me on this insurance business.

Q. And you had left that business in her charge 
when you went South, had you not ?

A. I did. I left all the books and everything. 
They were principally renewals ; policies that were 
renewed.

Q. And when you returned North you still left 
that business with her ?

A. I left it with her.
Q. How long did these visits of hers to you, con-

cerning the insurance business, continue—how 
many months were they scattered over ?

A. Until about the 1st o f September, 1903, when 
they ceased.

_Q. Mr. Provost, up to the time of the bringing of 
this smt, have you or have you not been ready and 
willing to live with your wife and support her up 
to the extent of your ability ?

A. I have.
Q. Are you still willing ?
A. I am.
Q. Did you ever say to your wife that you did 

ot know when you would come back ?
A. I do not remember that I did.

Did you, before you departed, give your wife

10

20

30



150

10

to'understand that as soon as you were financially 
able to start a new establishment you would do so, 
and request her to come and live. with you, wher-
ever that might be ? r

A. I did.
Q. After your return from the South, and before 

the 21st daly o f June, 1905, did you ask your wife 
to come and five with you at ¡the. house of your 
mothen ?; ;
- A. I did. *

Q. How many times’did you ask her'-that? t '
A. Several times. I could not say 'just how many.
Q. Approximately;? ?
A. Probably three or four times.:
Q. Di4 her replies to those requests vary at all?

Mr. M a c k d y I object; -

The Vice C h a m tello n The question 
20 - o is objectionable.

Q. Did she reply to those requests at all ?

Mr. Mackdy I object.'

The Vice Chancellor: The objec-
tion is sustained. The proper way to 
elicit .what the reply was and what it 
meant and'what he did toward his* wife 
is to have the conversations. Have him

30 ) state where and when the conversations
took place and what they were. ’

Q. Where was it that these conversations took
place • j

A. Well, one that. I remember was in.my mothers.



151

housd, in the dining room ; and the other times 
were generally on the walk from there to her 
sister’s home when she left in the evenings.

Q. On this first occasion what was said by you 
and what was said by her ?

The Vice Chancellor ¡—By “ on the 
first occasion” he now means when the 
question of her coming to live with you 
at yout mother’s was discussed between 
you, what did you each say about it ? ;

A. Well, I asked her if she waa going to live 
with me again, and she' said, “Not until you can 
furnish a home like the one we had,” and I says, 
“Why, can’t we live with my mother ?” She says, 
“I will not!do it she - says, “ I will not let you in 
any way support me or the children until you have 
paid all your debts and furnished a home like the 
one we left.” There was generally that same 
replyieach time.

Crosti Examination by Mr. M ackay:

Q. Were you employed by the Mutual Lifd In-
surance Company at the time you were married?

A. I was.
Q. How much of a salary were you' receiving at 

the time you were discharged, or gave up your 
position?

A. $2,000. u |
Q. How long had you been receiving that 

salary ?
A. About a little over a year—a year and three 

months.

10 )

20 )

30 0
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Q. What was your salary at the time of your 
marriage in 1897?

A. My salary was $1,200, if I recollect.
Q. When was it increased ?
A. Well, it was increased from year to year, and 

some years it was not.
Q. You lived on $1,200 nicely after your mar-

riage ?
A. I did.
Q. How much were you making when you built 

this house on Atlantic street and moved into it ?
A. Either $1,600 or $1,800,1 imagine.
Q. Could you live cheaper in that house in At-

lantic street than you could where you were living 
before ?

A. No.
Q. Much additional expense ?
A. Yes, quite some.
Q. What year did you move into the Atlantic 

street house ?
A. I do not remember the exact year.
Q. How long after your marriage ?
A. Well, it was probably two or three years; 

probably 1898.
Q. You were married in 1897, weren’t you?
A. 1897.
Q. 1898 would be the next year ?
A. 1898—no, it was 1900, I guess—1900 or 1901; 

about that time.
30 Q. What was your salary in 1900?

A. Either $1,600 or $1,800.
Q. How much were you making outside of your 

regular insurance business, additional money ?
A. That I cannot tell.
Q. Approximately ?
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A. It varied.
Q. Well, what would the minimum be ?
A. Well, from $1.50 to $50.

By the Vice Chancellor:

Q. A year, do you mean ?
A. Well, at any time. It was commissions on 

insurance, if I obtained commissions.
Q. You must take a period. He wants to know 

what your approximate average was for say a 
year. . 10

A. Some years it might not be anything, and 
other years it might be $100, $200, $300, $400.

By Mr. Mackay:

Q. Did you make as high as $500 ?
A. No, never.
Q. $300?
A. I made probably $300.

By the Vice Chancellor:

your answer ? 
A. Yes, sir.

%  Mr. Mackay :

Q. You got along very nicely in the year 1900 30
ln y°ur home, didn’t you ?

A. I did.

th ey?^ married relations were happy, weren’t 

A. They were. •
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Q. Did you take to drinking after that ?
A. Why, I always did drink.
Q. Always drank?
A. Drank before I was married.
Q. To excess ?
A. No.
Q. Some times ?
A. Well, I might have taken—
Q. (Interrupting). Didn’t you drink more par- 

ticularly to excess in the year 1900 ?
A. More than I did previously; yes.
Q. And did not that continue from then on, you 

drank more to excess, and got worse and worse 
from 1900 on ?

A. Well, it did; yes.
Q. Wasn’t that the cause of your losing your 

position in 1903 ?
A. Yes; I guess it was.
Q Did you owe the insurance company any 

20 money at that time,—the company that employed 
you?

(Objected to.)

(Question withdrawn.)

Q. Did you anticipate losing this position?
A. I did not.
Q. Didn’t you know about it several weeks be-

fore ?
30 A. I did not.

Q, Hadn’t you been warned the year before by 
the company, the officials o f the company and the 
manager, where you were employed, that you 
would lose your position if you continued your 
habits ?
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A. I was not.
Q. Didn’t he give you any warning at all?
A. He spoke about my drinking, but he did not 

warn me in any way.
Q. Was not your position at one time threatened, 

a year before you lost it, because of your habits ?

Mr. V i c k e r s I object to that on the 
ground that it is utterly immaterial— 
the relations which this man had with ^  
some unknown person named as a mana-
ger or employer.

The Vice Chancellor:—From what 
the witness says, he without doubt 
knows who counsel is talking about; he 
has in mind evidently just what counsel 
has in his mind. On that ground I 
would not overrule it. I think the 
question is too indefinite, to ask this 20 
witness about his being “ threatened. ”
A man would know, without anybody 
speaking to him, that if he pursued a 
certain line of conduct a certain thing 
would most likely happen to him. The 
witness has stated with entire frank-
ness that his manager spoke to him 
about his drinking habits, and the 
Court will take judicial notice that he 
did not commend them. The witness is gQ 
singularly frank about this, very com- 
mendably frank, and has told us exactly 
the facts. I do not see that there is 
any use in going into a lot o f details 
about it.



156

Q. Did you not observe, in the year 1902, that 
you were running behind financially ?

A. I did,
Q. What was that due to ?
A. Well, it was speculation.
Q. What kind of speculation ?
A. I undertook to put an article on the market 

which I failed in,
10 Q. What was the name of the article ?

A. A whistle.
Q, How much did you put into that ?
A. $150 or $160.
Q. Did you pay for the machinery that you used 

in connection with the manufacturing of that in-
strument ?

A. I did not.
Q. And you could not have spent that money in 

that direction, could you ? Is it not a fact that 
your money was largely spent on your associates 

^  outside of your family, and because of the life you 
were leading in 1902 ; is not that so ?

A. There was a good portion of it spent in that 
way.

Q. A large portion of it, was there not ?
A. I don’t know what you mean by “a large por-

tion.”

By the Vice Chancellor :

30 Q. Well, of $2,000 was a large portion spent in-
side your house, or on matters outside, that is wha 
he wants to know ?

A. It was.
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By Mr. Mackay:

Q. Was not some of your money spent in gam-
bling, Mr. Provost—some of your income ?

A. Very small amount.
Q. You have gambled in your own home, have-

n’t you, in the absence of your wife ?

(Objected to.)

The Vice Chancellor:—Yes; counsel 
does not seem to be able to rid his mind 10 
of the idea that this Court is not a moral 
censor. I have nothing to do with this 
man’s moral character, if he has not 
committed adultery. I have nothing 
to do with his habits so far as gambling 
was concerned, unless it was the cause 
of his desertion. If you can convince 
me in some way that this gambling had 
something to do with his desertion, then 
I am willing to listen to you. Are you 20 
prepared to show that the fact that 
this man gambled in his own house had 
anything to do with the events of the 
7th of March ?

After argument by Mr. Mackay:

The Vice C h a n ce llo r d do not see 
that the fact that he gambled in his own 
house is relevant. I will give you all ^0 
the opportunity in the world to show 
me how the fact that he gambled in his 
own house had anything to do with the 
happenings on the 7th of March when
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the' alleged desertion took place. I 
think myself that is too far afield.

Q. Mr. Provost, the losing of your position was 
the', final climax after your actions in the year 
1902, when you say you did divert money from 
your home and. the use o f your family ?

(Objected to on the ground that it 
is argument and too vague.)

The Vice Chancellor —̂Yes ; that is ar-
gument. This witness is not on the 
stand to testify = to climaxes ; he is on 
the. stand to testify to facts.

Q. Did you tell Mr, Fleischman—do you know 
Mr. Charles Fleischman ?

A. I do.
20 2.) Q. Did you see Mr. Fleischman a week before 

you went South ?

(Objected to on the ground that it is 
not proper cross examination.)

The Vice C h a n c e l lo r I will permit 
it.

A. I saw him before I went South ; I don’t know 
whether it was a week or not.

30 Q. Did you have a conversation with him about 
your going away ? 7

A. Yes. .
Q. Did you tell him .you were going away for

good ?
A. I did not.
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Thé Vice Chancellor What is the 
purpose of this ? Mr. Fleischman has 
been on the stand and has given, as 
your witness, his version of this con-
versation, and this witness has not con-
tradicted him in the least. What do 
you want to do ?

Mr. Mackay :—It is to lead up to his 
going away.

The Vice Chancellor It is admitted 
that he went away. If there is any one 
fact that is not disputed by •anybody, it 
is that this man went away at 3 o’clock 
on the 7th day of Marchj, 1903. You do 
not have to lead up to> that. <

Q. When you went down South, Mr. Provost, 
what did you do to earn a living while you were 
there? '

A. I did not do anything to earn a living. I 
could not findi anything to do at that time of year.

Q. Did you have any money with you when you 
left?

A. I did.
Q. How much? 1
A. $200. .
Q. Did you have, any money when you came ' 

home?
A. I did. .
Q. How much ? ’
A. That I don’t know exactly.
Q. Can you approximate ? .
A. Probably $100.

10

20

30
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Q. Did you get a position after you came home? 
A. Not right away.
Q. How long after ?
A. A position ? Now, I did not obtain a position, 

except in working on commission.

By the Vice Chancellor:

Q. That is what he means : Did you get some- 
10 thing to do which paid you some money ?

A. I did.
Q. Now, he wants to know when. You got home 

in April, 1903, didn’t you ?
A. Yes, sir.
Q. Now, he wants to know when you go! any 

kind of employment that paid you any money ?
A. Why, the same week.

By Mr. M ackay:
on

Q. Where, with whom ?
A. Insurance companies.
Q. What companies ?
A. There was no particular company. It was a 

broker for all companies, fire, life, accident, gen-
eral.

Q. Did you get an agency in your name ?
A. I did not. I said it was for a broker.
Q. What broker ?
A. New York brokers.

30 Q. What were their names ?
A. That I cannot say. C. E. Atkinson was one. 

It is now the Bergen Realty Company.
Q. How much insurance did you get for him?
A. I could not remember.
Q. How much money did you make ?
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A. I do not remember just on those occasions.
Q. Did you make any steady income?
A. It varied.
Q. Well, what was the minimum and what was 

the maximum ?
A. Probably $5 a week and maybe $12 or $15 a 

week.
Q. Did you make as much as that ?
A. I have.
Q. How long did you stay in that business ?
A. Well, I have been in that business up until 10 

here the 1st of last April, I guess it was.

By the Vice Chancellor:

Q. You do not mean day before yesterday ?
A. A year ago, 1905.

By Mr. Mackay :

Q. Have you any record o f the policies that you o() 
took out, that you secured ?

A. I have none.
Q. Have you any record of how much you made ?
A. No.
Q. Did you pay any board at your own home, at 

your mother’s home ?
A. I did.
Q. How much?
A. Well, that varied- as my business varied. If I 30

made very little, why, I paid accordingly.
Q- How much did you pay ?
A. Well, I paid from $3 to $5 a week ?

n_ii the time your return from the South 
until when? •
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A. Well, sometimes I have not paid any. You 
understand, I did not say every w eek; I say it 
varied as my business varied.

Q. What business were you in on September 7th, 
1904?

A. Special agent for the Aetna Life Insurance 
Company, but I did not do any business for them.

Q. What business were you in on the 12th day 
of April, 1905 ?

A. With the Artistic Ad. Company, of New York, 
I think it was.

Q. And we will go back to the 8th day of April, 
1905 ; what business were you in then ?

A. I think with the Artistic Ad. Company.
Q. Why did you give up the insurance ?
A. This was more profitable, as the insurance 

business was going backward.
Q. When did you realize that the insurance bus-

iness was unprofitable, Mr. Provost, soliciting in- 
20 surance ?

A. About that time, in April, 1905.
Q. Were you making enough in April, 1905, to 

support your wife and children ?
A. I could.
Q. Why did you ask, in your letter of April 8th 

1905, then, for another year to redeem yourself ?
A. So I could complete the paying of my debts, 

as she asked me to do, before I came to live with 
her.

30 Q. Then you were not ready to provide a home 
for your wife and family, were you, on April 8t , 
1905?

Mr. V i c k e r s I object to that on the
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ground that the witness has not at any 
time said anything to that effect.

(Question allowed.)

A. I was.
Q. What did you mean by saying you wanted 

one more year to redeem yourself ?
A. So I could pay my debts, as she requested me 

to do.
10

Adjourned until Wednesday, April 4th, 1906, at 
10 o’clock, A. M.

Wednesday, April 4th, 1906.
Hearing of the cause resumed at 10 o’clock,

A. M.

WINFIELD PROVOST recalled.

By Mr. Mackay:

Q. I understand, Mr. Provost, that you offered 
your wife a home with your mother on the corner 
of Essex and Hudson streets, Hackensack; is 
that so?

A. I did; on the corner of Main and Hudson 
streets.

Q. And that conversation occurred in the dining 
room at your mother’s home after your return 
from the South ?

A. I won’t say positively it was in the dining 
room.

Q. Well, where did it occur ?
A. I think it occurred on the walk from the 

home to her sister’s.
Q- Well, what conversation did you have, if any,

20

30
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in your own home, about offering her a home with 
your mother, outside of your three walks on her 
way home to her sister’s ?

A. I asked her if she was going to live with me 
again.

Q. Where ?
A. Well, there is no place specified; at that time 

my idea was at my home/my mother’s home. 
lO Q. But you did not express that to her ; that it 

was your mother’s home ?
A. I asked her if she was ever going to live with 

me again ; I did not say where ; she did not ask 
where.

Q. Then you never offered her a home in any 
particular place ?

A. I did afterwards.
Q. Where?
A. At her mother’s home.

20 Q. When did the conversation occur in which 
you offered her a home at her mother’s ?

A. As I said before, that was on the walk from 
my mother’s home to her sister’s.

Q. Well, why did you say in your letter of May 
10th, “ I think it would be better to locate outside 
of Hackensack ? ”

A. Because that was always her desire. After I 
went South she did not want me to be in the asso-
ciations I had been in previously.

Q. Wasn’t it because you could not live at your 
mother’s home ?

A. No, sir.
Q. Wasn’t it because it was impossible to agree 

with your wife at your mother’s home ?
A. No, sir.
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Q. Well, why did you suggest that it would be 
better to locate out of Hackensack ?

The Vice Chancellor:—He has just 
explained it.

Mr. Mackay:—I do not think the ex-
planation is full.

The Vice Chancellor:—Vet the steno-
grapher read his previous answer.

(Previous answer read as follows :— 10
“Because that was always her desire.
After I went South she did not want 
me to be in the associations I had been 
in previously. ” )

The Vice Chancellor:—You may ask 
him, if you choose, about other reasons^

Q. You refer in your letter of May 10th to locat-
ing outside of Hackensack ; where did you mean 
to locate ? 20

A. Anywhere she preferred to.
Q. Did you-suggest any place ?

The Vice Chancellor:—The letter 
will state whether he suggested any 
place or not. You are now asking him 
about a letter. If the letter states it, 
that ends it; if it does not, that ends it.

30
Jr. 0utside of that letter, where you do not lo- 
mindT  ̂ place> ^  y °u have any place in .

A. No place in particular.
*  You testified yesterday that your wife, after
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your return from the South, sent you the bills that 
were still unpaid ; what bills did she send you ?

A. There was C. B. Demarest; John Shaffer; 
Ackerman; John Demarest, the plumber; Dr. Con-
rad; *Fink.

Q. The Hackensack News Company ?
A. Yes.
Q. Was that all ?
A. And several other small ones I don’t remem- 

ber.
Q. Well, were there any others now, Mr. Pro-

vost ?
A. (Referring to the contents of an envelope now 

produced by the witness) Clark A. Hayden was 
another.

Q. Is that all?
A. And the Hackensack Steam Laundry.

By the Vice Chancellor:
Q. Were these bills that were incurred during 

your absence in the South, or were they some 
items that had previously accrued ?

A. Previously accrued.

By Mr. M ackay;

Q. That was all, wasn’t it, Mr. Provost?
A. That is all I have now.
Q. Now, what bill did you pay?

30 A. The bill of Dr. Conrad’s was considered paid. 
He took some things. Dr. Conrad’s bill was con-
sidered paid for a deer head I had and a c oc 
Ackerman’s bill was paid. J. H. Demares, 
plumber’s, was paid, and the Hackensack IN 
Company’s was paid.
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Q. Were those all you paid ?
A. This far, yes.
Q. You testified yesterday that you did not pay 

any bills after the suit for divorce was com-
menced ; is that so ?

The Vice Chancellor :—Do you mean 
to ask whether it was so that he testified 
to that ?

1CMr. M a c k a y -Yes, sir.

Q. Did you so testify yesterday, that you paid 
all the bills that you did pay before the suit for di-
vorce was started ?

A. I did.
Q. Is it not a fact, Mr. Provost, now, that you 

paid the bill of Frank Ackerman, the plumber, on 
June 17th, 1905?

The Vice Chancellor:—That does not ^  
contradict his statement, if he did.

Mr. Mackay:—The suit was brought 
in May, I believe.

The Vice Chancellor The 21st day 
of June, 1905, is the date of the filing 
of the petition.

Q. What date did you pay Frank Ackerman’s 
bill ?

A. June 17th, 1905. i  \  30
Q. And the bill of J. H. Demarest, the plumber?
A. June 19th. . ■
Q- And the bill of the Hackensack News Com-

pany ?
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A. June 4th, 1904.
Q. June 19th, you mean, don’t you ?
A. June 4th, 1904.
Q. Are you sure you paid it on that date and not 

on the 19th ?
A. It is receipted for that date.
Q. Those bills aggregated how much, Mr. Pro-

vost ?
^  A. I have not footed up the total.

Q. Approximately speaking, do they exceed $15?
A. That is, that I paid ?
Q. Those three.
A. Probably about that.
Q. About $15 or less. Did you have a position 

continuously, as acting for a broker in securing in-
surance, from a week or two after your return from 
the South, until April, 1905 ?

A. I acted as broker ; for no particular house ;

20 n ° *Q. Answer my question.

The Vice Chancellor:— I do not un-
derstand this witness has attempted to 
say that he was in any employment in 
the sense that anybody had engaged 
him at a wage. I understand his testi-
mony to be that he went around from 
place to place and from person to per-
son, seeking insurance, and that when

30 he found anybody that wanted any char-
acter of insurance he took it to a broker 
and placed i t ; is that correct ?

The W itness:—Yes, sir.

Q. Were you engaged in that business steadily
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from a short time after your return from the South 
until April, 1905 ?

A. I was.
Q. Why didn’t you pay the bill of C. B. Dem- 

arest, the grocer ?

Mr. V i c k e r s That is objected to, on 
the ground that it is immaterial to this 
issue and irrelevant. So far as this is-
sue between the parties is concerned, 
there was no obligation on him to pay 10 
these bills whatever. So far as the re-
lations between the husband and wife 
are concerned, he is charged here with 
desertion at a specific time, and we 
are now dealing with a period subse-
quent to the filing of this petition.

The Vice C h a n c e l lo r Well, that is 
not correct. He is dealing with a period 
after the 7th o f March, 1903, when this £0 
bill was sent to the defendant, and he is 
inquiring as of a period from that time 
to the time of the filing of the petition ; 
because, I gather from what the wit-
ness says, that he would not have paid 
after that if he had the money. Now,
I think it is material in this view only, 
that in these matrimonial actions one of 
the grave questions for the Court al- 30 
ways to consider is the ability o f the 
husband to support the wife, and if the 
man has no money the divorce court 
has no way of compelling him to con-
tribute to her support. If the woman



170

has had the misfortune to marry a man 
who cannot earn his living thqt is her 
misfortune. And I suppose it is proper 
to show the relative means of these 
parties. I do not see that I could shut 
it out without perhaps doing violence 
to the well settled rule that we must 
ascertain the means and faculties of 
the parties.

10
Mr. Vickers:—I may have misunder-

stood the nature of the inquiry, but I 
understood it to be covering a period of 
time from the time he left for the 
South up to the 1st of April, 1905.

The Vice Chancellor:—Well, that is 
before the filing of the petition, before 
the beginning of this suit.

20 Mr. V i c k e r s It would come within
the two years before the filing of the 
petition, and it would not be relevant 
for that reason.

The Vice Chancellor:—I do not see 
that it casts any light whatever upon 
the petitioner’s case, but that is entirely 
a matter for counsel for the petitioner 
to consider. In other words, the fact

30 that he did not pay grocers cannot pos-
sibly give her any right to have a di-
vorce. But I cannot say that it is not 
relevant. He may be eliciting testi-
mony that is valuable for your case, 
but I cannot say the testimony is no
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relevant, and your objection may be 
that it is not relevant.

Mr. Vickers:—That it is not relevant 
or material.

The Vice Chancellor .-—The fact that 
he is proving your case, I do not sup-
pose is any objection you have a right 
to urge. I shall not rule it out at the 
present time. I will say to Mr. Mackay, 10 
though, so that he may stop this line of 
examination, unless he has some very 
good idea that will influence my mind, 
that the only effect I can see that it can 
have is that if he proves that this man 
is unable to pay grocer’s bills, he is in no 
position to say that his refusal to buy a 
home or hire a home for his wife arose 
out of any animus or bad motive. You 
may proceed. 20

A. Well, my business was not in a way that I 
could. I did not make money enough at that 
time, or since then. I was paying board and for 
clothing and so forth.

Q- So you were only making enough money 
yourself to pay for your board and your own 
clothing in the employment you were engaged in, 
soliciting insurance ?

A. I was. ■■■’ ,•.
Q. I show you a letter. Is that your handwrit- 

lng • Is that your name ?
A. That is mine.
Q- your handwriting: ?
A. Yes.
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Q. Didn’t you write to Mr. C. B. Demarest, the 
grocer, on the 17th day of December, 1904, “As 
you no doubt know I have been out of employment 
going on two years but expect a position the first 
of the year and will then pay the bill as soon as 
possible. I am very sorry it has stood as long as it 
has ; when I went away I left enough money with 
my wife to settle all the bills of the tradespeople; 
the money was used for something else and all the 

^  bills returned to me unpaid; however it was all 
brought about by my own folly and as soon as I 
get the position, you, and everyone else, shall be 
paid with interest. Trusting you can wait until 
then, I am, very truly yours, Winfield Provost.” ?

A. I wrote th a t; yes.
Q. Then how do you reconcile that statement to 

Mr. Demarest, that letter, with the previous state-
ment that you had an employment steadily during 
that time ?

20
The Vice Chancellor:—I will rule on 

that without an objection. He has not 
said that he had an employment. Your 
question is incorrect on cross examina-
tion, in that it assumes as one of its 
elements that this man has testified 
that he had employment. He has dis-
tinctly differentiated what he did from 
anything that could properly be terme 

30 employment.

Q. Did you consider that you had a position 
when you were soliciting this insurance ?

A. It was not a salaried position.
Q. Did you consider it was a position ?
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A. Employment of some kind, it was not a posi-
tion.

Q. It was not a position ?
A. No.
Q. Well, what did you mean by “  expecting a po-

sition”?
A. A salaried position.
Q. As a matter of fact, were you doing anything 

to earn any money ?
A. I was as I stated.
Q. Can you tell me how many policies you issued 10 

or secured in that time ?

The Vice Chancellor .'—When ?

Q. From your return from the South and until 
April, 1905?

A. I cannot tell exactly.
Q. Cannot tell at all, can you ?
A. I can.
Q. You haven't any idea, have you ? oft
A. Oh, yes.
Q. How many ?
A. Oh, over a hundred.
Q. In what place, Bergen County ?
A. Bergen County.
Q. With what companies ?
A. John Hancock Insurance Company.
Q. After your return from the South ?
A. After I returned from the South. 30
Q. Renewals of old work ?
A. No, sir; new business.
Q. Aggregating how much ?
A. I couldn’t say.
Q- How much did your premiums aggregate ?
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A. That I don’t know.
Q. Haven’t any idea ? Did you collect your 

premiums?
A. Did I collect the premiums ?
Q. Did you receive your premiums after they 

were collected ?
A. Yes.
Q. How much ?
A. That I don’t know, I say.
Q. Didn’t you keep any books ?
A» Not for that.
Q. You don’t know how much you made, then, 

during that time ?
A. I cannot say, exactly.
Q. And you did not make enough only to board 

yourself and clothe yourself and pay bills amount-
ing to fifteen dollars ; is that so ?

A. That is it.
Q. Weren’t you special agent for the Aetna Life 

20 Insurance Company ?
A. I was.
Q. Were you doing any business for them ?
A. No ; I stated that yesterday.
Q. What do you mean by “special agent” ?
A. Well, there is nothing meant by i t ; a special 

agent can be anybody; an ordinary agent can be a 
special agent.

Q. You really had no authority to act as agent 
for them ?

30 A. I had.
Q. Had you in 1904, in October ?
A. I had at that time. I don’t remember the 

date.
Q. During the year 1904 ?
A. At that date; yes.
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A. No.
Q. Did you do any business for them ?
A. No.

Mr. M a c k a y I offer that letter to 
C. B. Demarest in evidence.

The Vice C h a n c e l lo r What is the 
date ? 10

Mr. Vickers .-—December 17, 1904.

(The letter referred to is admitted 
without objection and is marked Exhibit 
D-6.)

Q. When you went down South, I believe you 
stated you went down to recuperate yourself and 
secure a position ?

A. 1 did. ^
Q. Did you say goodbye to your mother ? 20
A. No.
Q. Why didn’t you ?
A. I felt too bad.
Q. What do you mean by that ?
A. Well, about losing my position and so forth. •

I left word that I should write to her, which I did 
the next night from Florence.

Q. Did you bid goodbye to anybody but your 
wife?

A. And children, 30
Q. And the children ?
A. Yes.
Q. Anybody else ?
A. Well, there were some men at the station.
Q- None of your relatives ?
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A. No. Well, my wife and children.
Q. I say, outside of your wife and children— 

none ?
A. None.
Q. You had two hundred dollars with you ?
A. About that.
Q. When you came back you had a hundred?
A. About that.

10 • y °u ^uy a ticket, or a return trip
ticket ?

A. A single ticket.
Q. Why did you buy a single ticket ?
A. Because a return ticket is not good for only 

six days, I believe.
Q. Is it not a matter of fact that you did not 

know when you were coming back, and that is the 
reason you bought a single ticket ?

A. No.
Q. Didn’t you understand you were going to stay 

down there if you got a position ?
A. Why, yes.
Q. Then you did not get a return ticket ?
A. No.
Q. Wasn’t that your reason in buying the sin-

gle ticket ?
A. If I got a position I would not have returned.
Q. Were you in the heart o f the City of Darling-

ton, or were you on the outskirts, in the country ?

O A

The Vice Chancellor:—When do you 
mean ?

Mr. Mackay:—After arriving there 
That is the only place he went to, as he 
testified—Darlington.
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The Vice Chancellor:— I do not think 
that he testified that that is the only 
place he went to.

Mr. Mackay:—He stopped at one place 
before he got there, but he only stayed 
at Florence for an hour or so.

The Vice Chancellor:—I think it is im-
material whether he went to the centre 
of the city or not.

Q. As a matter of fact, didn’t you merely board 
at Statlander’s because he was a friend of yours ?

A. I did not board at Statlander’s.
Q. You did make an effort to board there ?
A. I went there; they had no accommodations, 

and I went to W. E. Dorgan, about three miles 
from there.

Q. A hotel ?
A. No, sir.
Q. A private boarding house ?
A. No ; a private home.
Q. What did you do down there ? How did you 

spend your time ?
A. I tried to obtain a position, some employ-

ment, and went shooting about two or three days.
Q. What did it cost you to live down there thirty 

days?
A. Well, I was paying seven dollars a week 

board.
Q. Your other expenses, what were they ?
A. Well, to drive into the city of Darlington.
Q. What did your ticket cost down there ?
A. $17.50,1 think.
9- And the same coming back ?

10

20

30
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A. Yes, sir.
Q. Have you any of the money in the bank 

now ?
A. No.
Q. After you returned in April, 1903, as you 

state to see your wife when you called that evening 
at her home, when did you write your first letter 
to your wife ?

10 Mr. Vickers :— I object on the ground
that it is too general. There is no evi-
dence that he ever wrote, or that there 
was any occasion to write after his re-
turn to Hackensack.

The Vice C h a n c e l lo r The witness 
can say that he never wrote, if he did 
not.

A. That I don’t remember.
^0 Q. Wasn’t the date October 1st, 1904 ?

A. I don’t remember the date.
Q. Do you remember writing a letter before a 

letter dated October 1st, 1904 ?
A. I remember writing a letter, but I cannot re-

member the exact date.
Q. Can you tell how many letters you wrote, 

after your return from the South, to your wife?
A. Well, eight or ten.
Q. As a matter of fact, Mr. Provost, didn’t you

30 wait over a year after your return from the South, 
and your failure, as you stated before, to see your 
wife to make arrangements with her, before you 
wrote her a letter ?

Mr. Vickers:—That is objected to.
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The Vice Chancellor Yes ; the ques-
tion implies that he did not see his wife, 
whereas all the testimony is that he 
saw her very frequently. I overrule 
the question.

Q. You have testified, Mr. Provost, that you 
failed to see your wife at her home ?

A. I didr
rQ?fAftdrthat'first"call, did you not? 10

Mr. Vickers :—That is objected to.

tw r The Vice Chancellor :—I will overrule 
that question, r

Q. How many times did you try to see your wife 
at her home ?

A. Twice.
Q. Now, is it not the fact, Mr. Provost, after try- 20 

ing to see your wife twice and failing that, you 
waited over a year before you corresponded with 
her?

The Vice Chancellor:—You overlook 
the fact that he did see the wife in her 
own home; that he went there; that 
she came out in the hall ; that he had a 
conversation with her, and she said, “  I 
won't discuss the matter here ; I will go 
come to your mother's house tonight, " 
and that she went there and discussed 
it with him. Therefore, your question 
contains an assumption of fact which is 
right in the face of the evidence.
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Q. Now, is it not the fact, Mr. Provost, after try-
ing to see your wife at her home, and failing that, 
you waited over a year before you corresponded 
with her ?

The Vice C h a n c e l lo r He testified 
that he did see her ; that she came out 
in the hall, and that the substance of 

•̂0 the conversation there was that the
wife said, “  I won’t talk about this mat-
ter with you here ; I will come to your 

, mother’s house and have the conversa-
tion,” which she did that same night. 
Therefore your question is not intelli-
gible because it ignores what the wit-
ness has testified to, namely, that he did 
have a conversation.

2q Q. Well, excepting the two occasions that you 
mention?

The Vice Chancellor:—I overrule 
that question. It is not intelligible to 
me, and no answer would convey any-
thing to my mind.

Q. Mr. Provost, having called at your wifes 
home on your return from the South, and not hav-
ing seen her because she was away, and having 

30 called again at her home and been informed by 
her that she would see you at your home, as you 
testified, is it not a fact that you waited over a 
year before you corresponded with her ?

The Vice Chancellor:—! consider
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that that is immaterial. It is shown 
that after that time he quite frequently 
met his wife and had long conversations 
with her ; therefore, it must be imma-
terial whether he waited a year before 
he corresponded with her. It can throw 
no light upon the matrimonial relations 
of two people if they have failed to 
write letters to each other when they 
are meeting each other every day.
That would be utterly immaterial testi- 10 
mony. It could not cast any light on 
the issue.

Q. Do you recall any other letters but those dated 
as follows, Mr. Provost, after your return from 
the South ; September 7th, 1904 ; October 1st, 1904 ; 
April 8th, 1905 ; April 12th, 1905 ; May 3d, 1905, 
and May 10th, 1905 ?

A. I cannot recall the dates.

By the Vice Chancellor:
20

Q. He wants to know whether you recall any 
other letters that you wrote to your wife after 
your return from the South and up to the begin-
ning of this suit ?

A. I cannot, unless I know the contents o f those 
letters.

Q- Is there present in your memory now any re- 
oo ection of any other letters than these that he 
as given you the dates of ? Can you now recall that 
ere are other letters than those ? That is what 

he wishes to know.
^  Why, yes.

30
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By Mr. M ackay:

Q. When?

The Vice Chancellor :—Do you mean 
when did he write other letters than 
those ?

Mr. Mackay .'—Other than these. He 
said he did write others, and I asked 

10 him when.

A. From the South I wrote.
Q. No; after your return from  the South.

The Vice Chancellor:—(To the wit-
ness.) The question was entirely di-
rected to letters written after your re-
turn from the South and up to the be-
ginning of the suit.

20 A*. No. I cannot recall any others.
Q. Is it not a fact that the calls of your wife 

upon you at your home were business calls and 
merely to instruct her in handling the insurance 
business ?

A. Yes.
Q. When you wrote to Mr. Demarest, on Decern-: 

ber 17th, 1904, that you left ample money with 
your wife to pay all the trades bills, did you re 
member that your account was overdrawn $2.57 m 

30 the bank ; that there was $100 due the Hackensack 
National Bank on a note which you were on as 
m aker; that the Gas and Electric Light Company 
had a bill of $6.44 ; and the Hackensack Water Com-
pany a bill of $2.80; and Van Houten & Sherwood 
a bill of $44.21; and that the lawyers Mabie, &
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Maidment, had a claim for O’Neil of $4.56 ; and 
that you owed your mother $15.00 ?

Mr. Vickers I object to that, on the 
ground that it contradicts absolutely 
nothing ; it is based upon collateral evi-
dence which they introduced and which 
they cannot themselves contradict

The Vice Chancellor:—I will overrule 
the question, because what the man 
said in the letter was that he had left 
sufficient money with her to pay trades 
bills, and notes due banks do not come 
under the head of trades bills; fifteen 
dollars due his mother is not a trades 
bill It does not in any way cast any 
light upon the matter of this inquiry. 
Having said there was money for the 
trades bills, there was no apparent or 
real contradiction. If he owed thou-
sands of dollars to banks, he did not say 
he left it with her to pay to banks ; he 
said he left it with her to pay trades 
bills.

Q. On your return from the South, Mr. Provost, 
and on May 7th, 1.903, there was a note due at the 
Hackensack Bank of $200, was there not ?

A. As near as I can remember.
Q. And your wife called upon you at that time, gq 

and you placed your signature again on a note for 
renewal, did you not?

A. I did.
Q. Making the note fall due September 7th,

1903?

10
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A. I did.
Q. That was one of the calls that you spoke of 

that your wife made upon you after your return 
from the South ?

A. That was the last one.
Q. You never renewed that note again, did you?

Mr. V i c k e r s I object.

10 The Vice C h a n c e l lo r You will have
to vindicate, Mr. Mackay, the propriety 
of going into his relations with some 
bank about some note ?

Mr. Mackay I vindicate it on the 
opinion in the case of Jerolaman vs. 
Jerolaman, reported in 54 Atl. Rep., 
166 ; that he has not shown real sin-
cerity of purpose in his avowed inten-
tion of providing a home. He must 
give some definite assurances, and if he 
is so handicapped financially that he 
cannot provide a home, he certainly 
cannot give any definite assurance that 
he is sincere in what he says; and I 
have a right to cross examine him on 
that issue.

The Vice Chancellor:—You have un-
doubtedly a right to cross examine him 

30 upon that issue ; but how does it cast
any light upon the sincerity of his pur-
pose to do the best he could for his wife 
to show that he owed three or five hun-
dred dollars to a bank ?

Mr. Mackay :—It shows that he was
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in no position to carry out the promise 
he made in the letter ; that he was only 
fooling with his wife’s affections, as the 
letters indicate.

The Vice C h a n c e l lo r Well, I will 
admit the testimony for what it is 
worth. In case this Court decides ad-
versely to you, and there is an appeal, 
the Court of Errors will then have the 
testimony before it.

A. No.
Q. Never paid it?
A. No.
Q. Now, you stated that you called upon your 

wife at her home once after your return from the 
South, and asked her to come down and stay with 
you over night; what was your purpose of having 
her stay over night with you at your mother’s 
home?

A. So we could talk over the situation, how  ̂
things stood.

Q. Not to have her live there ?
A. She had already told me she would not live 

with me.
Q. That was not your purpose, though, was it, to 

have her live there ?
A. She had already told me before she would not

ive with me until I furnished a home like we had 30 
left.

By the Vice Chancellor:

Q. He wants to know whether, when you re-
quested her to come and spend the night with you
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at your mother’s, your purpose was to have her 
continue to live there from that time on—that is 
what he has asked you ?

A. No.

By Mr. Vickers:

Q. You never attempted to have any talk with 
your wife after September 7, 1904, in relation to 

■ĵ q providing her with a home and having her live 
with you, did you ?

A. No.
Q. On your return from the South, and while 

you were at your mother’s home, and when your 
wife called upon you, do you remember her asking 
you for some money for her support ?

A. No.
Q. Don’t you remember refusing, and stating 

that you had no money ?
2q A. I remember saying I had no money at the 

time she asked me. She never asked for money 
for her support; she wanted me to pay four dol-
lars on the interest of that note ; that is what she 
came there for.

Q. You told her you had no money, didn’t you ?
A. I did.
Q. What did you do with that one hundred dol-

lars that you had when you came back from the 
South ?

A. That was in September this happened. 
oU

By the Vice Chancellor:
Q. When this conversation took place with your 

wife about paying the interest on the note, tha 
was in September, was it ?
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A, Yes, sir.
Q. Of 1903 ?
A. 1903.

By Mr. Mackay:
Q. Did you ever offer your wife any money 

after your return from the South at all until your 
last talk with her in September, 1903 ?

The Vice Chancellor:—You said 1904 
before. ^

(Previous question read as follows :
“  You never attempted to have any talk 
with your wife after September 7, 1904, 
in relation to providing her with a 
home and having her live with you, did 
you V’)

Mr. Mackay:—1903 is what I should 
have said.

m . 20
(Pending question read.)

A. I offered to buy clothes and look after the 
children, and she told me she did not want me to 
do anything for the children or her until I paid all

Q. Where did you make that offer ?
A. Right in front of her sister's home, on Essex 

street.
Q. When? 1
L  Some time between September and the 6th 3° 

/  /th of April; between April 7th, 1903, and Sep-
tember, 1903.

Q. In front of Dr. Conrad's home 
street ? on Essex
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A. Yes.
Q. Anyone else present ?
A. No.
Q. What was you going to buy it with—how 

were you goingto provide for her and give her any 
money? You hadn’t any, had you ?

A. I had at that time.
Q. What did you have ?

10 A \ I couldn’t say the exact amount, because it 
was just after I had come home. Well, previous 
to that, when I asked her about taking care of the 
children, I had money then for providing clothes 
for them.

Q. When was that ?
A. Some time between April and August, at that 

time.
Q. Get your dates fixed right now and tell me 

the date ?
A. I couldn’t give you the exact date.
Q. About when ?
A. Well, it was probably the latter part of April,

1903.
Q. What money did you have ?
A. I don’t know the exact amount.
Q. That was not the conversation you spoke 

about in front of Dr. Conrad’s ?
A. Well, most all the conversations I had with 

her was in front of Dr. Conrad’s house, but she re-
fused to let me walk home with her, and I walked 
home with her that far, and she would not allow 
me to go any further.

Q. She always went into the Doctor’s on these 
occasions, didn’t she ?

A. Yes.
Q. Didn’t go home ?
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A. That is as far as she would allow me to go 
with her.

Q. How could you walk home with her when 
she was not going home ?

A. I did not say “ home. ”
' Q. You knew she was only going to the Doctor’s, 
didn’t you ?

The Vice Chancellor:—Don’t waste 
any time over that. That certainly 
casts no light on any issue that this 10 
court has to determine. If he misspoke 
himself by calling his sister’s home 
“ home,” it certainly cannot be of any 
significance.

Q. What money did you have at that time, Mr. 
Provost ? About the latter part of April what 
money did you have ?

A. Forty or fifty dollars.
Q. Going to start housekeeping on that ? 20

The Vice Chancellor :—One moment.
He has not suggested that he was going 
to start housekeeping then. You are 
now talking about a conversation in 
which he offered to buy clothing for 
the children.

Q. Did you offer the money to her there ?
a . No.
Q. Did you have it with you ?
A. Yes.
Q. Why didn’t you offer it to her?
A. She preyiously told me she did not want me
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to do anything for her or the children.
Q. Didn’t tell you that that night?
A. She told me again that night.
Q. How many times, in all, Mr. Provost, did you 

see her to talk to her, after your return from the 
South, April, 1903, to September 7th, 1903 ?

A. Probably twenty-five times.
Q. And always in walks from your mother’s 

home to Dr. Conrad’s on Essex street ?
10 A. Yes.

Q. And on none of those occasions were any wit-
nesses present to hear your offer ?

A. In my mother’s home.
Q. Who?
A. Well, I guess my mother and sister.
Q. That was the one occasion you spoke of be-

fore, wasn’t it ?
A. That is all I know of. There might have 

been others.
20 Q. What was that occasion when your mother 

and your sister were present, and you made the 
offer before them ?

A. Some time in April, 1903, I believe; I dont 
know the exact date.

Q. Afternoon or evening ?
A. Evening.
Q. How was it made ? Who started the conver-

sation ?
A. I asked her if she was going to live with

30 me.
Q. Yes ; go ahead; tell the whole conversation.
A. And she said no, she was not going to live 

with me until I could furnish a home and pay all 
my debts —a home like she had, that she had e , 
and I told her that would take a long time be ore
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I could get a home ready, and if she was willing I 
could live ordinarily on what I could make then.

Q. Go ahead.
A. Further than that I have forgotten what the 

conversation went into.
Q. That was the only occasion you made such an 

offer before anybody ?
A. That is all.
Q. Before you went South, Mr. Provost, and you 

knew the calamity that was going to befall you and 10 
you were aware of the fact that you had lost your 
position, didn't you request your wife to go over 
to her father's and ask him if he would not pro-
vide for and support her and the children ?

A. No.
Q. I mean Mr. A. V. Moore, Sr. ?

The Vice Chancellor:—Oh, he knows 
who her father is.

Q. What did you expect your wife to do after 
you were gone ?

A. Why, she told me a good many times she was 
going home and stay home.

Q. When?
A. Well, different times previous to my losing my 

position; and she was home most of the time ; after-
noon after afternoon when I would get home from 
business at five o’clock she would never be home, 
would go in the house—we had a girl, paid her 

$ 2 dollars a month—and the house would be all 
upside down, the kitchen stove rusty, grease all 
over the fioor, no one around the house, my wife 
nut, supper time would come, and she would come 
ui a out the last minute. More than once the girl

20

30
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didn’t come there, and she would have to get meals 
ready, and at different times they would be spoiled.

Q. So you were disgusted with your home life 
then, weren’t you ?

A. No. I was not disgusted with it.
Q. You felt pretty sore about it apparently?
A. She was over home all the time.
Q. Was that the reason you did not come home 

lo  nights ?
A. N o ; I had to work a good many nights; I 

work until twelve and one o’clock, and worked all 
night long.

Q. Was that one of the reasons you left and 
went South ?

A. I went South to recuperate and try to obtain 
a position.

Q. During the time, Mr. Provost, from your re-
turn from the South, you have never given any 

2q money or clothing to your wife or children, up to 
the time of the filing of the bill of complaint or to 
the present time, have you ?

Mr. V i c k e r s I object. That has 
been gone over again and again.

The Vice Chancellor:—It will take 
less time to let him answer it though.

A. I have.
30 Q. What?

A. Why, I bought clothes for the children last 
year.

Q. That was after the suit was started ?
A. I don’t know the exact date.
Q. What did you buy ?
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A. A suit of clothes.
Q. For whom ?
A. For each of them,
Q. That was aYter the suit was started for di-

vorce ?
A. I bought a bicycle for my oldest boy, also.
Q. Was not your only reason, Mr. Provost, for 

contesting this suit in order that you may fight for 
the possession of the children ?

A. No.
Q. What did you mean by this statement in the 10 

letter, then, of September 7th, “ I shall never give 
up the children ; I shall fight for them until the 
day I die” ?

A. I will.
Q. Wasn't that your sole reason ?
A. Not in Court, I didn't mean ; for their rights, 

as a father should.
Q. Not in Court, you mean ?
A. I did not mean in Court.
Q. Why did you say, then, in your letter follow- 20 

lug, on April 12th, 1905, “ I can see no other way 
but to let it.take its course in the courts " ?

Mr. Vickers:—I object to that. That 
it is not a contradiction.

(Question withdrawn.)

„ Q* Didn’t you /have in your mind, Mr. Provost, ^  
ghting in Court for the possession of the children?
A. No. .
Q- What do you mean by this clause in your let-

ter then, Mr. Provost, of September 7th, 1904 : “  I 
shall never give up the children, for I will fight for
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them until the day I die, and I will say right now, 
that I want Donald to come around more often 
than he has, and even if you do support and clothe 
them, you have no more say than I until the law 
so orders.”  Did you have in mind then going to 
Court to get an order for the possession of those 
children?

A. I did not.
10 Q* What did you mean by “ until the law so 

orders ” then ?

The Vice Chancellor:—I think that 
sentence does not require any particu-
lar exegesis.

Mr. M ackay:—It is not clear to me.

The Vice Chancellor:—It is perfectly 
clear, if you will read it. He says that 
until the law forbids him either to see 

20 the children, or shall regulate when he
shall see them, as he understands it, he 
has a right to see the children.

Mr. M ackay:—Does the Court over-
rule the question ?

The Vice Chancellor:—No, no.

(Question repeated.)

A. Well, the law or the Court would decide if I 
30 could not see the children or if I could see them. 

As I hadn’t seen the children then, she would not 
allow them around often, I asked to have them 
come there so I could take the oldest one to the 
circus. She refused to let him go. I have not 
seen the children now—
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The Vice Chancellor :—You have an-
swered the question.

Q. As a matter of fact, you have seen the chil-
dren every Sunday, haven’t you ?

The Vice Chancellor :— Don’t go 
into that. That is since the beginning 
of the suit, and we have nothing to do 
with that. 10

(Question withdrawn.)

Mr. Vickers :—There is one thing 
that I think we are entitled to have 
cleared up, and that is that long ques-
tion with the dates regarding the let-
ters. He was asked if it was not a fact 
that he had not, from the time he re-
turned from the South, after having 
failed to see his wife a few times, writ- 20 
ten to his wife up to September 4th,
1904. Now, we called for the produc-
tion of all the letters—

The Vice Chancellor What is it you 
are now doing ?

Mr. Vickers:—1 want to ask the 
Court to rule that in all fairness, we 
have a right to have the petitioner now 
say whether they so contend, because gQ 
we have been deprived of those letters ; 
they say they do not exist ; we have 
called for the letters, and they say they 
do not exist. I want to know whether 
it is their contention that he did not



196

write. Then we will be able to rebut it. 
We have some letters of Mrs. Provost’s, 
but we have not his letters ; and I want 
to know whether they contend that this 
man did not write from the time he 
failed to see his wife up to the 7th of 
September, 1904. I think we are en-
titled to know that, in all fairness.

The Vice Chancellor /—Have you 
made a call upon them for these let-
ters ?

Mr. Vickers .—Yes, s ir ; and they 
have not produced them.

The Vice C h a n c e l lo r You may ex-
amine this witness as to the contents of 
them, if you so desire. You can offer 
any letters from her to him, if you so 
desire. I do not see that you can elicit 
from counsel on the other side what 
they are going to contend. That is a 
matter o f argument.

Mr. V i c k e r s They say they have 
no letters other than those they have 
produced. Now, they follow that up by 
asking, “ is it not a fact that you did not 
write at all ? ”

^  The Vice Chancellor /—Well, what is
his answer ?

Mr. Vickers:—He does not say he did 
not w rite; he says he did. There is 
nothing produced, however.
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The Vice Chancellor .*—All righ t; if 
you want to introduce secondary evi-
dence of their contents you seem to 
have laid the ground perfectly.

Mr. Mackay:—The record will show, 
if the stenographer will turn back to it, 
that he did say that he wrote these let-
ters, and those only, from his return 
from the South until that date.

The Vice Chancellor :—The Court has ^
ruled. You may proceed, Mr. Vickers ; 
there is nothing before the Court.

By Mr. Kellogg:

Q. Mr. Provost, I show you Exhibit P-5, and, re-
freshing your memory from that exhibit, I ask you 
whether it is not a fact that you wrote to your wife 
a letter shortly before the 27th of August, 1903 ?

A. Yes.
Q. Do you remember what you stated in that 

letter?

Mr. M a c k a y I object to the ques-
tion, as not being in rebuttal or re-
direct, for the simple reason that I did 
not examine him on any letters that he 
wrote down South, and that is one of 
of the letters, I believe.

Mr. K e l l o g g It is August 27, 1903.

The Vice Chancellor:—Oh, no ; he got 
back from the South in April, 1903. 
You may proceed.

20

30
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A. I cannot recall just what was in the letter.
Q. I show you Exhibit P-3, and ask you, after 

having looked at that, whether you wrote your 
wife just previous to that date, the date being 
August 10th, 1903 ?

A. I do not remember writing to her just previ-
ous.

Q. I show you Exhibit P-4, dated August 18th, 
1903, and ask you whether, during the month of 

10 August, 1903, while your wife was at Sparta, you 
did not carry on a correspondence with her by let-
ter ?

The Vice Chancellor:—I will sug-
gest to counsel that if these letters of 
the wife are apparently in response to 
letters from the husband this is a use-
less waste of time. You are evidently 
not eliciting evidence of the contents of 

20 whatever letters he wrote his wife ; you
are merely having him look at a letter 
which evidently contains language con-
veying to anybody’s mind the fact that 
it is in reply to a letter from him. The 
Court is quite as competent to gather 
that impression from the written words 
as the witness is.

Q. On your cross-examination you stated, I be-
lieve, that you made no request for an interview 

30 with your wife after September, 1904 ; I now show 
you Exhibit P-8, and ask you if, from reading that 
exhibit, you can now state whether or not. you 
made such a request ?

Mr. M a c k a y I object to it, because
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I specially excluded those letters in my 
question.

The Vice C h a n c e l lo r I do not think 
you understood the question. (Ques-
tion repeated.) Now, they show him a 
letter, and he is asked whether, in the 
light of that letter, he wishes to correct 
his answer. I think the question is a 
proper one.

A. I did.
Q. Therefore, you desire to correct your former 

answer to that extent ?
A. I do.
Q. Immediately after your return from the 

South, Mr. Provost, did your wife turn over to you 
any bills, or receipts or books ?

Mr. Mackay:—I object to the ques-
tion on the ground that they have been 20 
all over this.

The Vice Chancellor:—I will over-
rule the objection.

A. Not all.
Q. (By the Vice Chancellor). You were not 

asked about all ; did she turn over any ?
A. She did.
Q. And you had them here in court this morn-

wig, and read off the amounts and the names, didn’t 30 
you? •

A. Yes.

The Vice Chancellor:—Y es; we have 
been all over this.
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Q. {By Mr. Kellogg). You know, as a matter of 
fact, do you not, that she retained a number of 
those bills and receipts that she had in her posses-
sion ?

A. She did.
Q. And those are the bills and receipts which 

she now produces on this hearing—and the checks?
A. They are.

10 Q. Mr. Provost, at any time within a year before 
you left for the South, did your wife say anything 
to you concerning her seeking employment, other 
than that she had answered a certain advertise-
ment ?

Mr. Mackay :—I object to that. I do 
not think that is proper. It has not 
been discussed on direct examination 
nor on cross-examination ; it is new 

20 matter brought out now for the first
time.

The Vice Chancellor:—It may be 
properly objected to upon that ground. 
The only way counsel can introduce it 
is to crave the indulgence of the court 
because of having overlooked it in the 
direct examination, if that is the fact.

Mr. Kellogg :— I do crave the indul- 
30 gence of the court, to introduce this

new matter at this time.

The Vice Chancellor :—You may Pr0‘ 
ceed.

A. No.
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Q. Mr. Provost, while you were at the South did 
you write to your wife?

The Vice Chancellor:—Oh, you have 
been over this, and he even told us the 
number of letters that he thought he 
wrote.

Q. Did you state anything in the letters that 
you wrote from the South, Mr. Provost, that you 
hoped to get a plantation there, and ask your wife 10 
if she would come down there and live, if you did ?

Mr. Mackay:—That is objected to as 
leading.

The Vice Chancellor:—A further ob-
jection is that if the letter is in evidence 
it will speak for itself ; and if it is not 
in evidence I am not aware how you 
have a right to give secondary evidence 
of its contents. Those two things being 20 
established, the witness is the one to 
give the evidence, and not counsel.

Mr. Kellogg We have noticed them 
to produce letters between those per-
iods. They say that if there have been 
such letters they have been destroyed.

The Vice Chancellor:—You have not 
shown that any such letter was written. ^  
They merely say, “ We haven’t got it.”
How does that give you a right to 
formulate a whole lot of things and 
then ask this man to testify to them ? I 
will overrule the question.
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were corresponding with your wife, was there any 
suggestion made, either by you or by her, con-
cerning her coming South ?

Mr. Mackay :—I ob ject; because they 
would have to correspond, and the let-
ters would show that.

The Vice C h a n c e l lo r I will permit a 
yes or no answer to that question.

A. Yes.
Q. Who made the suggestion ?
A. Myself.
Q. In your letter ?

Mr. Mackay :—Objected to as leading.

The Vice Chancellor:—I will permit it. 
It is certainly not leading to ask a man, 
when a suggestion is said to have been 
made, whether it was made in a letter.

A. Yes.
Q. What did you write to your wife concerning 

her coming South ?

Mr. M ackay:—Objected to. The 
letter should be in evidence, if it is 
here.

The Vice Chancellor:—I understand 
counsel to state that they called on you 
for these letters, and you say you 
haven’t any. That certainly gives them 
the right to introduce secondary evi-



203

dence of any letters that this man 
wrote, if you destroyed them.

Mr. Mackay:—I object furthermore, 
on the ground that the question is not 
specific.

The Vice C h a n c e l lo r Your objec-
tion on that ground is overruled.

A. I asked her if I got a plantation, about twen- 10 
ty-five or fifty acres of ground there, and worked 
it on shares, as they do when they start in, if she 
would care to come South and live as you had to 
live while working these plantations.

Q. Have you any copy of such a letter ?
A. I have not.

By Mr. Mackay:

Q. Were you sincere when you wrote such a «n 
letter, asking her, if you would buy a plantation, 
whether she would come South, were you sincere 
in that remark in the letter ?

A. I certainly was. .
Q. Where were you going to get the money to 

buy such a plantation V
A. I didn’t say “buy it.”  I said, “work it on 

shares.”
Q. How work it on shares ?

30The Vice Chancellor:—Don’t you 
know what “ working on shares ” 
means ?

Mr. Mackay:—I want to know
whether the witness does or not.
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The Vice Chancellor:— (To the wit-
ness) Answer as fully as you can what 
you mean by “ working on shares” -  
that is what he wants to know.

A. Why, to pay out of the profits for the use of 
the land, the hire of the land.

Q. Hire the land, the farm ?
A. And pay out of the profits for i t ; yes.
Q. Did you have any money to hire a farm ?
A. I did; all that was necessary there.
Q. How much ?
A. $175.
Q. Did you make any inquiry ?
A. I certainly did.
Q. What kind of a farm did you inquire about ? 
A. A plantation.
Q. Did you find such a farm ?
A. I did not.
Q. Was there such a farm down there ?
A. Well, not right in that vicinity.
Q. Why did you make the inquiry ?
A. Because I thought I could get one, and I 

wouldn’t take it unless I knew she would consent 
to come there.

Q. What were your thoughts based on ?

The Vice C h a n c e l lo r What were 
your thoughts of getting a farm based 

20 on ? Were they based on ideas in your
mind, or were they based on facts and 
information ?

A. Facts and information.
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Q. Then you did have a farm in mind, in view 
did you ? 9

A. I did not.

ALBERT V. MOORE, Jr., recalled.

By Mr. Kellogg:

Q. Mr. Moore, did you, about March 7th, 1903, 
speak with Mr. Provost concerning Mr. Provost’s 
going to South America in a vessel with which you ^  
were connected ?

A. I did not.

No Cross Examination.

MRS. MARY E. PROVOST sworn.

By Mr. Kellogg *
x 20
y. Mrs. Provost, you are the mother of the de-

fendant?
A. I am.
Q. Did the petitioner and defendant live at your 

house for a period of time before March 7th, 1903 ?
A. They did.

fi u ^ hat Was the first that y °u heard that Win- 
neld Provost had gone South—when was the first ?

A It was on March 6th, 1903, about 5 or 6 o’clock 30 
hi the afternoon.

Q- How did you hear it ?
A. His wife came down and told me.

the conversation between you and Mrs.
Winfield Provost a t  th a t  t im e .
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A. Well, she came in, and she said that Win had 
gone South, that her husband had gone South, and, 
of course, I was very much surprised, and I said, 
“ How is that?” “Well,” she said, “he lost his po-
sition around the first of the week, and so he has 
gone away,” and she says he told me to tell you 
that he hadn’t the heart to come down and say any-
thing to you or bid you goodbye, but he would 
write you just as soon as he got there.

Q. Did he write you ?
A. He wrote me.
Q. From where ?
A. From South Carolina—Darlington,I think the 

post address was.
Q. Was there any further conversation with her 

at that time ?
A. Well, I don’t remember. I don’t remember 

that there was anything particularly.
Q. During the time while your son was away at 

20 the South did you see his wife at all ?
A. Yes; she came to dinner every Sunday while 

he was away—dinner and tea—she and the chil-
dren came every Sunday until he came home; I 
suppose it was four or five Sundays.

Q. Did she continue to come after his return?
A. Only on business.
Q. During the time while your son was South 

did she say anything to you concerning her plans?

30 (Objected to as leading.)

(Question allowed.)

A. Her plans ? I don’t understand what you 
mean by “ plans.”
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The Vice Chancellor /—The witness 
does not understand that question.
Put another one which will elicit the 
conversation, for that is what you have 
got to come to anyhow.

Q. Mrs. Provost, please state the substance of 
the conversation, as nearly as you can.

The Vice Chancellor:—No ; let her • 
state the conversations. If she is only 
able to state the substance, then she 
may state the substance. Let her state 
what conversations she had with this 
man’s wife about this situation, about 
her son and herself.

Q. Mrs. Provost, kindly state the conversations 
which you had with Mrs. Winfield Provost, during 
the time while your son was in the South, concern- 20 
ingthe relations between Mr. and Mrs. Provost ?

A. Well, they seemed pleasant relations.

By the Vice Chancellor:

Q. You are not asked to characterize them ; you 
are asked to state the conversation. If she said 
anything, that is part of the conversation ; if you 
said anything, that is part of the conversation.
That is what you are asked to state, and not to gQ 
characterize it, not to say what impression was 
made on your mind ; but you are to repeat the 
language to us.

• Well, I cannot quite understand—only about
e Otters; she would tell me what was in his let-
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ters when he sent them, and I would speak about 
hers.

By Mr. Kellogg:

Q. Was anything said by her or suggested by her 
in those conversations, concerning Mr. Winfield 
Provost having left her and his children for good?

10 (Objected to as leading.)

(Objection sustained.)

Q. After your son’s return from the South, do 
you know whether or not any conversation took 
place between him and his wife ?

A. Once I remember of them having a conversa-
tion ; at other times it was merely on business, 
that I ever saw them together.

20 By the Vice Chancellor :

Q. But those are all conversations. Any time 
when two people get together and talk to each 
other that is a conversation. Now, you were 
asked whether you had ever been present when 
these people talked together ?

A. Yes, sir.

30
By Mr. Kellogg:

Q. When was this one conversation ?
A. At my home.
Q. In what room were Mr. and Mrs. Provost ? 
A. In the dining room.
Q. Where were you ?
A. I was passing through the dining room and
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kitchen ; I was at work, and of course went back 
and forth.

Q. What was said by Mr. and Mrs. Provost, if 
anything, at that time, that you heard ?

A. He asked her if she would be willing to come 
and live with him if he could get a position and do 
the best he could, and get his debts paid ; and she 
said it would take him a long time ; she says, “  It 
will take you a long time for that, won’t it?”
“ Well, ” he says, “  of course it will take some time, ” 
and I didn’t listen to anything more, as I was pass- 10 
ing back and forth. But she did not give him one 
bit of encouragement, and I felt badly, and thought 
to myself—

The Vice Chancellor No, no ; strike 
all that out about what she thought.

Q. Did you ever talk with her after April 1st,
1903, concerning her relations with your son ?

A. No. I made a mistake there—I did speak to 2a 
her after that, of course.

Q. Well, what was said by her at those conver-
sations ?

A. By her ? I asked her to come and see us, and 
she said, no, she didn’t think she would come ; and 
I said to her, “ Don’t you expect ever to live with 
him again?” and she said, “ I don’t know ; J  am a 
great deal happier as I am.”

Q. Did you have any other conversation than the 30 
one you have mentioned with her ?

A. Yes ; I had another conversation with her one 
time.

Q- What was th a t?

• I asked her to come and spend New Year’s

/
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with us ; it was our home day, and I asked her if 
she was not coming, and she said, no, she didn’t 
think she would come ; she thought it would be a 
great deal better to stay away from them alto-
gether.

Q. What New Year’s was that ?
A. That was the following New Year’s after he 

came from the South.
Q. January 1st, 1904?

10 A. Yes.
Q. Do you remember when your daughter-in- 

law went to teach, after April, 1903 ?
A. Well, I don’t remember the date ; I know she 

taught that is all.
Q. Prior to her going to teaching had you and 

she spoken about her going ?
A. No.

2Q Cross Examination by Mr. Mackay:

Q. Those two conversations which you spoke of, 
and which you did not remember at first; where 
did they take place ?

A. At my home. She was at a card party at my 
home, and she came in the kitchen to help to serve 
the refreshments, and we were talking; and I 
asked her at that time ; at both times.

Q. That card party was a young ladies’ after-
noon card party that she belonged to, and also that

30 your daughter belonged to ?
A. Yes.
Q. And was at your home ?
A. Yes.
Q. Now, Mrs. Provost, is it not a fact that you
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had no opportunity to talk to her that afternoon at 
all?

A. I had. It was in the kitchen when we were 
serving the refreshments. She came and helped 
me. We talked that matter over at both times, 
when she said this, in my kitchen, at the table.

Q. Didn't you ask her then how she felt, and 
she, bouyant and happy like, said she felt good ?

A. No.
Q. You were not talking, really, about the rela-

tions between her and her husband ?
A. I was not talking about anything but just 

what I said.
Q. Did you start the conversation ?
A. I asked her to come to the house. I started 

it, of course. I asked her to come, and she 
wouldn’t come.

Q. Come to what—to dinner on Sundavs, or 
what?

A. Come to my house and spend New Year’s, 
the way she was used to doing.

Q. When was this conversation, in the Fall of 
3.903?

A. Yes.
Q. What did she say in reply to that ?
A. I said what she said. She said that she 

would not come because she thought it was better 
that she did not come with him at all.

Q. Well, did she come ?
A. No, she did not come.
Q. Was not the whole substance then, of what 

was said merely your invitation to have her call 
ew Year’s day as she had formerly done, and the 

remar intended by you to ascertain whether or not 
it would be proper for her to come ?

10

20

30
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A. No.
Q. What were you doing the time this conver-

sation took place ?
A. We were serving the refreshments, and she 

was helping me cut the cake and one thing and 
another ; she was helping me out.

Q. Carrying them from the room ?
A. She was.
Q. They were ready to be served, were they ?
A. I was getting them ready, and she was carry-

ing them to the other room.
Q. Have you carried that conversation in your 

mind all these years, since 1903 ?
A. Yes, I have.
Q. Well, why was it your first impulse to say 

that you had not talked to her at all ?
A. Well, I did not understand the question ex-

actly ; I didn’t know what he meant.
2q Q. And the next conversation that you heard 

was at another card party ?
A. At another card party.
Q. And under the same conditions and circum-

stances ?
A. Just the same.
Q. And that, coupled with the remark that you 

overheard in passing through the dining room 
when they were talking, is all you know about 
their relations since your son’s return from the 
South ?

30 A. All. •
Q. How long did these conversations last on 

these two occasions ?
A. Not very long.
Q. Short ?
A. Yes.
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Q. Merely the suggestion and reply ?
A. Yes.
Q. You would not say this conversation is ex-

actly word for word as it occurred, would you ?
A. I would almost say that it was. I remember 

it particularly, because I was very much interested 
in her not having anything to do with him, or not 
encouraging him in any way at all, as it made me 
feel very badly ; and so all these things I have re-
membered, because they were impressed very much 
on my mind. . . 10

Q. Is not your remembrance of this conversa-
tion due to the fact that you are over-zealous in 
behalf of your son’s suit here ?

Mr. Kellogg:—I object.

The Vice Chancellor:—I will permit 
it.

A. I was over-zealous about his welfare, not par-
ticularly about the suit. 20

Q. Do you know how much money your son had 
when he came back from the South ?

A. I do not.
Q. Do you remember how much board he has 

paid you while living at your home ?
A. When he had it he would give me board; 

when he hadn’t I didn’t get any.
Q. Do you remember how much you have re- 30 

ceived from him since his return from the South ?

(Objected to as not proper cross-ex-
amination.) (Objection sustained.)

Mr. Mackay:—I can use this witness
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for my own purpose, and make her my 
own witness on this question ?

The Vice Chancellor :—You can do 
that, if you desire.

Mr. Vickers :—At this time ?

The Vice Chancellor Oh, this case 
has been prolonged to a tremendous ex- 
tent, and I do not think I will require 
the witness to go off the stand and 
come back. I will permit him to ex-
amine her as his own witness, and you 
may cross-examine.

By Mr. M ackay:—(In direct exam-
ination.)

Q. Did he have any money on his return from 
from the South, to your knowledge ?

20 A. I don’t know anything about the money mat-
ters at all.

Q. He was not employed after his return from 
the South ?

A. Yes. '  -
Q. Immediately?
A. Well, not immediately.
Q. How long ?
A. I could not tell you.
Q. Approximately, about ?

30 A. Oh, I don’t know ; two or three or four 
months, perhaps ; I don’t know; I couldn’t tell you 
when now.

Q. During that time, o f course, you did not get 
any board whatever ?
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A. When he didn’t have anything to do I did not 
get any board.

Q. Is it not a fact that your husband, Mr. Pro-
vost, used to pay his laundry bills and furnish him 
with tobacco and such things ?

The Vice Chancellor:—You are not 
cross examining this witness now.

Mr. Mackay :—I am examining her 
for the petitioner.

The Vice Chancellor:—Then there 
could not be a more improper way to ex-
amine a witness directly than for you to 
state the facts to h er; let her state the 
facts.

Q. Can you remember', Mrs. Provost, how much 
he did pay you after he did secure a position, say 
in the latter part of 1904, and up until April, 1905 ?

A. When he had a position that was a paying 
position he gave me $5 a week.

Q. When did he get a paying position, to your 
knowledge ?

A. Well, here for the last year—not the whole 
year.

Q. Not the whole year ?
A. No.
Q. But before that he has not had anv paving1 

position? v , Ft r  f t '~
A. Yes; he had something to do, but not, what I

fiean that could pay me that amount of 
board.

Q. You are saying now that you have been paid 
oard for the last year only ?

10

20

30
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The Vice Chancellor:—She has not 
said that; she said she had been only 
paid five dollars a week during a certain 
period that she mentioned. She said 
before that he paid her when he could 
what he could. It is not fair to sum up 
that she said she only received board 
during the last year, because she did 
not say any such thing.

Q. When did you begin to receive any board, 
Mrs. Provost, from him?

A. When he got something to do.
Q. When was that ?
A. Well, I couldn’t tell you.
Q. About when—approximate ?
A. I could not tell you what time ; it was after 

he had been home from the South some time, but 
I could not tell you when ; I couldn’t say whether 

^  it was three or four months, or anything about it; 
I couldn’t just tell you when he did.

Q. Did you get it regularly then, or at intervals?
A. When he had it I got it.
Q. How long did that continue before you got it 

regularly ?
A. As long as he had anything to do. When he 

did not have it I did not get i t ; when he got it, 
when he had something to give me, he gave it to 
me.

30 Q. Cannot you give me anything more definite 
than that?

v
The Vice C hancellor:-This is your 

own witness, Mr. Mackay. With your 
own witness you may not cross examine
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in that way. You cannot ask for her 
sources of information and get them, 
and then go on as if you were cross ex-
amining and find out by your insistment 
that she must remember something 
else; that is what cross examining coun-
sel may do. When you produce a wit-
ness, you are under the restriction of 
allowing the witness to testify. There-
fore, you must ask general questions 
which elicit the witness’s information. 10 
This examination now is permitted by 
the grace of the court. You should 
have proven all this in your own case.
It was only that I might not do you an 
injustice that I permitted this examina-
tion; so you must be bound by the strict 
rules for the examination of witnesses.

Q. Before your son went South, Mrs. Provost, and 
in order to help him and his wife out, you had 20 
mortgaged your furniture for $250, in your home, 
had you not ?

(Objected to).

The Vice C h a n c e l lo r Counsel must 
realize that that is not a proper question 
to put to his own witness.

Q. Was your son indebted to you ai 
left for the South ?

A. Yes.
Q. How much ?
A. Well, I couldn’t te ll; for the mortgage for 

the furniture. . > ' ‘
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The Vice Chancellor:—Is there any 
dispute about it ? Do I not understand 
that it has been proven by somebody 
on your side that he owed some money 
to his mother ? Didn’t you prove that 
in your own case ?

Mr. Mackay Yes, sir ; I did.

The Vice C h a n c e l lo r Has he denied 
10 it?

Mr. Mackay He has not denied it

The Vice C h a n c e l lo r Well, then, 
what is the use of repeating it ?

Mr. M a c k a y I am asking her now 
if he ever paid her back.

The Vice Chancellor You did not 
ask her th a t; you were asking her

20 whether he did not owe her some
money ; and I am suggesting that you
proved in your own case that he did 
owe her some money, and he has not 
denied that he never paid her back. I 
will permit you to rebut it if they at-
tempt to show by some subsequent wit-
ness that he did not owe his mother 
money, or had paid her back. They 
have outlined their defense pretty thor- 

oQ oughly; they had the defendant on t e
stand, and he has not attempted to say 
that he did not owe all of this money, 
nor attempted to say that he paid any
of it
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MISS MAME PROVOST sworn.

By Mr. Kellogg:

Q. You are the sister of the defendant here ?
A. I am.
Q. Have you seen the petitioner and defendant 

together since the defendant's return from the 
South ?

A. Yes.
Q. When? 10
A. Why, on Monday night, as he came home 

Saturday.
Q. Where ?
A. At our home.
Q. What was the conversation between them, if 

.any, at that time ?
A. Well, it was all just as he came in. He was 

not at home when she came there, and he came in, 
and she greeted him, and said, “Why, are you 
home?” and he says, “Yes ; why, how long did you 20 
expect me to stay away?” “ Why,” she says, “ for 
a year or two, at least.”

Cross Examination by Mr. M ackay:
Q. Who was present on that occasion ?
A. My mother and my brother.
Q. You did not hear your mother testify to that, 

did you?

The Vice Chancellor .—That must be 
immaterial, as to whether she heard her 30 
mother testify to that.

Q. Aren’t you mistaken about that, Miss Pro-
vost?

A. I am not. .
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Q. Where was this conversation you speak of ?
A. In the dining room.
Q. Was that the only time you heard any con-

versation ?
A. That is about the only time I ever heard any-

thing between them at all.
Q. What day was this ?
A. It was on Monday night, I think.
Q. Your mother was present, and you were 

present, your brother and your sister-in-law ?
A. They were.
Q. How long did the conversation last ?
A. That was all there was of that. It was a 

general conversation after that.

DEFENDANT RESTS.

20 COMPLAINANT’S REBUTTAL.

MRS. JENNIE G. PROVOST recalled.

By Mr. Mackay :
+

Q. Is it true or untrue that you had a conversa-
tion with Mrs. Provost, senior, at two card parties, 
in which you stated you were happier living as you 
were than with your husband ?

on
Mr. Vickers:—I object to the ques-

tion as improper rebuttal, on the ground 
that this was denied on the witness s 
cross examination in chief.

The Vice C hancellor:-! know, but I
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do not understand that cross examin-
ing counsel can, in that way, gain the 
advantage o f  what questions shall be 
asked a witness about a matter that he 
is going to develop through his wit-
nesses, and therrdeprive the counsel for 
the witness of the opportunity to have 
the direct contradiction, if he so desires.
I shall permit the question. Mr. Mac- 
kay did not go into that on the direct 
examination of the witness, in chief ; if 10 
he had done so, and you had contra-
dicted it, I would not now permit him to 
return to it, but the matter was brought 
out first in your cross examination of 
this witness.

A. It is not true.
Q. Did you have any conversation with her, on 

those occasions, with relation to your husband ?
A. Not that I remember of.
Q. Did you state, upon your husband’s return, 

at the home of Mrs. Provost, in the presence of 
Mrs. Provost and her daughter and your husband, 
that you did not expect him home for a year or 
two, or words to that effect ?

A. I did not.
Q. Is it so, or not, that your husband, before his 

departure, a short time before his departure, di-
rected you to go and live with your father and 
mother, and speak to your father about supporting
you after th a t?  •

A. He certainly did.
Q. Mrs. Provost, is it true or not true that you 

1 eeP your house in a very disorderly condition,

20

30



222

with greasy pans and dirty floors, and that you 
were out most of the time, and especially around 
dinner time when your husband came home—is 
that so, or not, as he has testified ?

A. It is not so.
Q. What was the condition of your house ?
A. Why his bedroom, his bed was always in a 

filthy condition, because he would come home in-
toxicated and lie right on the white counterpane 

■ with his muddy feet, and although I changed them 
very frequently it was almost impossible to keep it 
clean.

Q. What was the general condition of the house-
hold, as to the cleanliness of the house ?

A. Of course, right after breakfast the house 
was always cleared up. By the time it was time 
for him to come home for dinner it was always in 
order. His underwear—

■ The Vice Chancellor : — He has not
asked you about his underwear. You 
have answered the question.

Cross Examination by Mr. Vickers:

Q. How often, during the three years prior to 
Mr. Provost’s going South, did it occur that he 
came home and lay in his bed in a filthy condition, 
due to intoxication ?

30 A. Why, it was almost impossible to say; every 
night when he came home intoxicated he always 
lay down without undressing. When he first came 
home intoxicated I helped him, I took off his shoes 
myself, and he said to me “  Jen, I don’t want you 
to do it. ”  That was the first few times he came
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home intoxicated. After that he simply lay down, 
and I did not do it. There were times when he 
lay down with his coat on.

Q. His overcoat, you refer to ?
A. With his overcoat on ; and there were times 

when he simply fell on the floor and slept there all 
night long.

Q. How often did this occur, madam, during the 
three years prior to his going South ?

A. Well, it is almost impossible to say, because 10 
it was almost a nightly occurrence from the year 
1901, the summer of 1901, until he lost his posi-
tion in 1903 ; it was almost a nightly occurrence.

Q. Then what you say is this, is it not : That 
your husband was daily in a beastly state of intoxi-
cation for three years prior to his going South, is 
that right ?

A. No, it is not three years ; from 1901 is not 
three years.

Q. Then for more than two years ? 20

The Vice Chancellor :—Don’t quarrel 
over the date. She has given us the 
exact dates.

Q. With the dates in mind that you have given, 
do you say that your husband was daily in a 
beastly state of intoxication ?

A. No. I said, “almost daily.”
Q. How many times in a week do you mean by 30 

that, when you say “almost daily” ?
A. Well, some weeks it would go along and it 

would be every night ; then other weeks it would 
go along perhaps it would be two or three nights a 
week. Some nights it would be so bad that he
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could not go to business for days ; he would have 
to stay home for two or three days in order to fix 
himself up so that he would be presentable at his 
office.

Q. And when your husband made the suggestion 
to you, just before he went South, that you go to 
live with your father, what did you say to him ?

A. Do you mean when he told me to go over 
■ĵ q home—

The Vice Chancellor:—Read the ques-
tion.

(Question repeated.)

A. Why, at first, of course, I talked with him 
about not going South, and finally, when he would 
not hear of anything else, I went over home and 
asked my father if I could not come over, there 
and live.

20 Q. What did you say to your husband ?
A. Why, I think I said I would go to the house ;

I really don’t remember.
Q. Let me ask you this :— Is it not a fact that 

you agreed with your husband that if he would go 
down South and recuperate and start life anew, 
you, if necessary, would go back to teaching to 
support yourself and the children ?

A. No ; I never agreed with that.
Q. Is it not a fact that before he returned from 

30 the South, in your correspondence, you and he 
talked this matter of your teaching over ?

Mr. Mackay :— I will have to object 
to that question. That is certainly not 
cross-examination, this matter of cor-
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respondence when he was down South, 
as it is fully covered in letters.

The Vice Chancellor:—Well, but you 
have brought out from this witness 
upon this rebuttal testimony, that the 
husband agreed to her version of this 
incident as to asking her to go and live 
with her father; now, it is perfectly 
proper for counsel to prove all the con-
ditions under which that was done, and 10 
if it was part of a whole general agree-
ment, he is certainly entitled to bring 
that ou t; and if it was referred to sub-
sequently in letters, that casts light 
upon what the original understanding 
was.

A. Why, I really don’t remember. I probably 
told him in a letter that I would have to teach.

Q. Well, how soon did you tell him, or make up 90 
your mind that it would be necessary for you to 
teach?

A. Why, as soon as our home was broken up.
Q. And will you just fix that date again, if you 

can—if it has been fixed ?

The Vice Chancellor:—When did you 
move out of the house ?

The Witness:—Why, I had to stay in the house; ^
had to get rid of the furniture.

The Vice Chancellor:—When did you 
move out of the house ?
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The Witness:—I probably moved out of the 
house around the 15th of March, as far as I can 
remember.

The Vice Chancellor:—Then the 
housekeeping was broken up on or 
about the 15th of March ?

The W i t n e s s As far as I can remember.

Q. Now, prior to that, and on March 13th, and 
prior to March 13th, hadn’t you made up your 
mind, in accordance with the agreement entered 
into with your husband before he went South, that 
you were going to apply for a teacher’s certificate, 
or the renewal of your former certificate ?

A. No ; I had not made up my mind, for I did 
not want to teach.

Q. In your letter o f March 13th, Exhibit D-5, 
you say, “  My teacher’s certificate has run out but 

20 Mr. Terhune is going to write the State Superin-
tendent to see if he can’t renew it if I take up two 
extra studies; otherwise I will have to take nine or 
ten and go back to third grade which means some 
hard studying.” How came you, at that early 
date after your husband’s leaving, to discuss the 
subject of your going to teaching, or your teacher’s 
certificate ?

A. Why, because I was afraid that I might pos-
sibly have to go back to teach, and I knew that my 

30 certificate was very nearly run out, if not run out, 
and I simply went around to consult the County 
Superintendent about it to see what could be done 
in case anything happened that I would have to 
take it up.

Q. Hadn’t you, together with such a plan as



227

your going back to teaching, also suggested to 
your husband that you would take up the insur-
ance business, or seek employment in the Mutual 
Life Insurance Company yourself, in order to sup-
port yourself and your children ?

The Vice Chancellor:—This is not 
cross examination, nor rebuttal. You 
went all over this with this witness be-
fore, about taking the agency for the ^  
insurance, and when she first took it, 
and why she took it, and all that, and 
what she made out of it.

(Question withdrawn.)

Q. Is it not a fact that you and your husband 
talked over the situation before he went South, and 
that between you mention was made of this, that 
you might go to the Mutual Life Insurance Com- 20 
pany and seek employment there, if necessary ?

A. No ; it was not.
Q. Then, how was that part of the subject-mat-

ter of the letter D-3, suggested to you, in which 
you say: “ I have been thinking it over and if the 
family approve, if I cannot renew my diploma by 
simply taking the two subjects, will see if I 
couldn’t get a position in the Mutual Life, perhaps 
through Mr. Raymond & Thiebauld I might.”

30
Mr. Mackay:— I think the witness 

should be permitted to examine the 
full letter.

0

The Vice Chancellor:—If the witness
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expresses any desire to read the whole 
letter, she may do so.

Mr. Vickers :— I haven’t any objection 
whatever (handing the letter Exhibit 
D-3 to the witness).

A. Why, Mr. Provost’s sister had, at different 
times, spoken of trying to get a position in the 

10 Mutual Life, and before he went away there was 
nothing suggested about my trying to get a posi-
tion there at all. I said in that letter, after think- 
it over—

The Vice Chancellor:—No ; you have 
answered the question. The letter 
speaks for itself.

Q. Then the suggestion of your getting a posi-
tion in the Mutual Life came from conversations 

20 or a conversation which you had with Miss Pro-
vost ?

A. No ; not at all.

The Vice Chancellor She has not 
said that. You are apparently sum-
ming it up as if the witness had said 
that Miss Provost had suggested this 
thing to her. She does not say that. 
She says her husband did not suggest 
it, and that all she knew about it was 

^  what she had heard this other lady say
about it.

Q. Well, did you have any conversation with 
Miss Provost regarding your getting a position in 
the Mutual Life ?
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A. Not that I remember of.
Q. Did Miss Provost say anything to you about 

your getting a position in the Mutual Life ?
A. Not that I remember of.
Q. Well, what was your reference then to what 

Miss Provost had said about a position in the Mu-
tual Life?

A. Why, that was how I knew that young ladies 
could get positions with the Mutual Life. It was 
because Miss Provost had always thought that 
some day she might be able to get there. 10

BOTH SIDES CLOSE.

20

30
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EXHIBITS.

{COPY OF EXH IBIT P-1.) '

Dear Win,

Your letter of April twelfth was received by me 
and its contents caused me some surprise* because 
I have not engaged any counsel to act for me, to 
prevent a reconciliation, if a reconciliation is pos* 
sible. You have apparently waited a long time 
before you correspond with me, and when you ' 
write your last letter, it is only a carefully planned 
one, and on its face if compared with the previous 
letter is an attempt on your part, through your 
lawyer, to cover up your wilful desertion and 
neglect. You know very well that you left me 
over two years ago, voluntarily, and went South, 
turned over the property t o »Bert, heavily encum* 
bered.

20 You know very well that your drinking and 
gambling habits had complete control of you, and 
that you were heavily in debt.

You seem to forget that you spent an income of 
$2,000 in gambling, speculation and in associating 
with men whom you would not receive in your 
home, while the children and I had to suffer, not 
only by reason of the humiliation and degradation 
but from being deprived of necessaries. You 
know you lost your situation through neglect.

30 When you went South do you remember that 
you left a lot of bills unpaid, that you had a chattel 
mortgage on our furniture and you had mortgaged 
your mother’s furniture ? Certainly you have 
shown no sense of regret or a desire to change your 
conduct.
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Your Iasi letter written at the dictation or direc-
tion of your lawyer does not agree with your letter 
of April 8th in which you promise to do better if 
given one more year. Why a year? You have 
waited over two years and what have you accom-
plished ? What can I expect in another year?

Notwithstanding the truth of all these things 
I have mentioned, notwithstanding your desertion 
of me for over two years and even though you 
have broken my heart, I am willing to live with 10 
you if you will provide a home and necessaries for 
myself and children. But I must know now 
whether you are going to do so ; whether your of-
fer is made in good faith of only to make my heart 
ache.'

You know-very well I am teaching school fo ra  
living.1 You know that I will have to take the ex-
aminations again on Saturday, May 6, 1905, and 
furtherthat I must make a contract for another 
year as teacher or else be unable to support myself 20 
and the children. With this knowledge I must 
ask you what you are going to d o ; and I must ask 
you to let me know within a reasonable time, and 
to act within a reasonable time, in view of the 
foregoing.

Awaiting your reply,

I am,

Your broken-hearted wife

Jennie.
May 1st, 1905.

30
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{COPY OF EXHIBIT P-2.)

Dear Win,
Your letter of May third was received by me 

and my reason in not answering your letter of 
April eighth was because you had deserted me for 
over two years, and failed to do anything for my-
self and children, and so one of ‘ the family con- 
suited Mr. Mackay, the Assistant District Attorney, 
as to the advisability of having you arrested for 
non-support and neglect. That is how Mr. Mackay 
became familiar with the fact that you bad written 
to me.

Mr. Mackay was about to proceed against you 
when he was instructed by one of the family not 
to do so at present.

In September and October, nineteen hundred 
and four, you did write a letter but neither the 
contents of the letter or your outrageous conduct 

. called for an answer.
When you say you went South with my consent, 

you are telling a deliberate falsehood, and my 
statement to that effect can be supported by 
others. You know very well that I begged and 
pleaded with you not to leave me, and you would 
not listen to me. You would not even go to say 
goodbye to your own mother, as you knew she 
would not approve of your leaving me. Your own 
mother and sister can tell you how badly I felt 

3d about it, and how I cried and used every effort in 
my power to make you stay, but you were deter-
mined to go.

My object in suggesting that Bert secure a pas-
sage for you was in order that you might go on a 
short trip on one of the boats belonging to t e
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company in which he is employed, in order that 
you might go on a boat with a captain who knew 
your habits and could prevent you from get-
ting something to drink, or drinking to ex-
cess. It was only when we found that all these 
boats belonging to the company were going to 
South America, that the idea of following out this 
plan was abandoned. You well remember that you 
had not the faintest idea of when you would re-
turn, as you wrote both your mother and myself 
that you would not come back until you had shown 10 
the people of Hackensack that although you had 
fallen by the wayside, you could yet do the right 
thing and become a different man from what you 
had been.

As to the two hundred dollars which you left 
with me, that was the least you could do under the 
circumstances, but you seem to forget that I used 
this money to pay the Gas and Electric Company 
$6.44, the Water Company $2.80, Van Houten & 
Sherwood $44.21, a claim to Lawyers Mabie & 20
Maidment on O’Neill’s account $4.56, the sum of 
$15 to your mother to help the mortgage on her 
furniture, $i.00 on a 'note which you had in the 
the Hackensack Bank, $10 to the servant girl 
Lilly, and $2.57 on your account in the bank which 
was overdrawn to that amount. I had to pay this 
note and also the overdrawing of your account.
The balance $14.42 went toward paying the mort-
gage on the furniture, of $195, and as they threat- ^  
ened to foreclose this mortgage, I had to sell the 
furniture to pay it, and even then I had to borrow 
some from my father to make up the amount. I 
was then left in destitute circumstances, and I had 
nowhere to go except to my father’s.
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As you say in your letter that the girl was paid 
twelve dollhrs, I wish to inform you and you know 
it very well, that she was only paid that amount 
for one month, and that was September, 1901, 
when Donald was born. Before that, for one year 
and ten months, we had been paying seven dollars 
a month, and after Donald’s birth for one year and 
a half we paid her $10.

Until the last year, 1902, you would never buy 
10 me a machine, although you had loads of money to 

waste on yourself and your wild associates. Any 
sewing I had to do had to be gotten ready and then 
taken over to my mother’s to stitch, and when I 
did finally buy a machine for $8, I had to borrow 
the money from my sister to pay for it, and this 
amount has never been repaid to her.

At another time when you were home on a drunk 
and did not have a cent, I had to borrow $5 from 
my father to pay a small bill of $3, and the bal- 

20 ance you insisted on having to buy whiskey, saying 
at that time that you were afraid that some one 
would come out from the office, and you wanted to 
send out for the whiskey on the pretence that you 
were sick. You will remember at that time the 
office had engaged a man to investigate your con-
duct, and you pretended to be home sick.

As to keeping the house in order, how could you 
expect a girl to keep the house in perfect order 
when she had to go out at any time to get you 

30 whiskey, even at times when she was busy at the 
washtub, and you know this happened very fre-
quently. You also know that you took the money 
out of Reginald’s bank to buy it with, even his four 
Christmas dollars, and Donald’s one, that my 
father gave them ; and when you had no money

\
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you sent the girl to Banta’s to see if she could get 
a quart charged to me, as you knew that they would 
not trust you, and you remember very well that at 
that time they would not let her have it, as they 
knew it was for you.

You will probably remember the last time you 
were to take me to the theatre. It was to celebrate 
our wedding anniversary, 1901, and on our anni-
versary day you never even came home to dinner, 
and later in the evening when you did come home, 10 
you were so much under the influence of liquor 
that you went to bed. The following week , we 
went to the theatre, and I didn’t have any decent 
clothes to wear, and had to borrow a silk waist and 
collar from my sister Bess, when you were earning 
a salary of two thousand dollars a year.
. You speak about the house not being kept in 

order. You know very well that the house was 
always in order when you came home. If you had 
said the condition of your bed-clothes was filthy, I 20 
would not have been surprised, but I would like to 
know how one was to keep a clean bed when you 
came home $nd laid down in it with your muddy 
feet, without so much as taking your shoes off, 
and on those occasions you were in a filthy, 
drunken condition.

As to buying clothes, when Donald was only a 
month old, Reginald had no proper clothing, and 
your mother went to work and made him a 
cape to wear until I was well enough to make him 30 
a proper coat. You never bought Reginald a coat 
m his lifetime, although he was four years old the 
time you went away, and you have only bought 
him two suits.

As long as I lived with you, you only bought me
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one skirt, for less than five dollars, and one dress, 
which was placed on a charge account at O’Neill’s 
and they had to employ a lawyer to collect the 
money. The only other suits I had, one was given 
to me by my brother, one by my mother, and the 
third by my cousin, because she felt so sorry for 
me hot having proper clothes to wear. I would 
like to ask you how you would like to be placed in 
my position.

You say in your letter that you are in a position 
to provide a home and necessaries for me and the 
children right away, and will pay off the debts 
which are owing, and which amount to consider-
able. In reply to this I wish to say that as soon 
as you inform me of the position which you have, 
and the amount of salary you are making, and 
where the home is located which you intend to 
provide, I will come at once and live with you; 
but I must know this right away. Last Saturday 

20 I took the teachers’ examination again and I must 
sign the contract for another year and teach 
school, or otherwise I will have no means of sup-
port, and I cannot stand the humiliation any 
longer. I certainly have cause enough never to 
live with you again, and if I thought I had to live 
the same life which I have led in the past years of 
our married life, I would rather be dead than go 
through such an ordeal.

These explanations and these facts can be sup- 
30 ported by a number of persons, and how you can 

say that I deserted you or that you left to go South 
with my consent is beyond my imagination. The 
only furniture that I have now and which is le t 
out of the wreck is one bed, one bureau and three
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chairs. The other bed and bureau are at your 
mother’s house.

An interview with me is not necessary until you 
satisfy me that you are willing and able to provide 
a home and support myself and the children in 
ordinary, decent circumstances.

Awaiting your reply,

I am, yours truly,

Jennie.

Hackensack,
May 8, 1905.

{COPY OF EXHIBIT P-3.)

Sunday Eve.

Dear Win, ' ' 20

We came up here last Saturday morning. I did 
not know till half-past nine the night before that 
we were to take the nine o’clock train the next 
day; you can believe we had to work that night.
Bess and I were up till after midnight and the 
next morning I was up at six. I had to go to 
Clark’s on another errand before we left and with 
it all had plenty of time to catch the train. The BO 
children were just as good as could be and it was a 
long ride, two and a half hours. The proprietor 
from the Morris Lake House told the girls we 
were coming so they were out at the gate waiting 
or us. It is certainly delightful here, so nice that
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we can do as we please. The children run around 
and play out doors all the time, they cannot goto 
the glen alone although it is just across the road 
but quite a little walk at that and all through the 
woods. It is certainly beautiful in the glen, the 
brook is a mountain brook and makes so much 
noise rushing over the rocks chat at night it sounds 
just like the waves on the seashore. During the 
rainy days last week the children hardly knew 
what to do with themselves but I put on their 
things and let them play out on the piazza for a 
while. We have such a lovely piazza, it extends 
along the two sides of the house and on the one 
side it is only one step to the ground. Then they 
have two hammocks and plenty of easy 
chairs. The house is certainly situated de-
lightfully so close to the glen and only about 10 
or 15 minutes from the lake. Their boat is on the 
upper lake where they row and fish. It is the res- 

20 ervoir for Newton. The bathing place is on the 
lower lake only a five minute walk from our house, 
we are all going bathing some time this week. 
The girls have had quite a little trouble about get-
ting their mail, it has been going all over the town, 
you see we do not get our mail unless some one 
goes to the village for it and we do not go every 
day only when we have to, so when we write let-
ters we have to go to mail them. It is a lovely 
walk through the glen but the shortest time you 

30 can do it in is 14 hours and then we do not even 
stop to rest. The girls wrote a letter to Mrs. Van- 
dewart and M. Cadmus inviting them to lunch next 
Thursday. They are one end of the place and we 
the other end. Joe Kingley was here this morn-
ing, neither Dr. or John are here over Sunday.
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John is away and Dr. has not been able to be up 
over night yet although he has been up to spend 
two days. Reginald]recei vcd the ball from Grandpa 
we got it on Friday when we went to the village.
I had bought a little red cart for D. and we could 
only get a couple of other things for the children 
to play with, none of the stores keep toys. R. is 
very proud of his ball and is going to write a letter 
to Grandpa to thank him. Both children are in 
bed now. Mrs. Cole’s cow is in the lot next to us 10 
and the children love to watch her and call her.
Then they have pigs and chickens and a little 
black kitten that the children hug to death and 
worry the old lady who loves her cat. I hope you 
have started in working as you said you were 
because it is for your interest, if you do not care 
for mine as you should.

Yours affectionately,

Jen. 20
March 27,1903. •

{COPY OF EXHIBIT P-b.)

_ Sundav Eve.
Dear Win, ~ tX

You no doubt have received my letter, al- 
ough I have heard nothing from you. Last Mon- 

ay morning Grace McK. and I went to call on Mrs. 
an erwart and mailed our letters and then went 

t0 the train meet Miss Brooks, but she did not
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come till the afternoon and Mrs. Vanderwart was 
not in, so we were rather disappointed. They are 
staying at the nicest and largest hotel here, have 
tennis, croquet and a golf course, but are too far 
from the lake to enjoy that. When we got home 
we were pretty well tired out and then found that 
Donald had met with quite an accident. The girls 
had taken Grace’s baby and Reginald and Donald 
down to the glen to play when a bee stung Lillie, 

" Grace McK’s girl, who was carrying Edgar. She 
ran and little Edgar was not stung at all, but Don-
ald, who was just behind them, must have stepped 
in the nest, for they said he was just
black with the bees all over him. He put 
up his hands over his face and in that 
way held some of them tight against his 
face, so suppose they stung him all the harder. 
Martha knocked them off of him and was not 
stung at all, but Reginald had one sting on his 

0 neck. Well, by the time I got home one of D’s 
eyes was shut and the other one only opened a crack. 
He was such a sight, his cheeks and eyes and nose 
all swollen out even so there was no shape to his 
face at all. After the first sting he did not seem 
to mind it so much except when we wanted to 
bathe it. For a couple of days he was very cross 
but he is all right again now. I was so glad I 
had found a place to get some toys so brought a 
whole lot home and that took his mind off of himself.

30 Both the children have been so well. Reginald 
particularly looks fine. We have been in bathing 
twice this week and are going in often now since 
we have started. Both children went in wit us 
Saturday. Mrs. Vanderwart and Mabel were here 
to lunch Thursday and Saturday when we wen o
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meet Bert Mr. and Mrs. Cadmus and the Vrooms 
all got off the train. Dr. John McK. and Bert are 
all spending Sunday with us, this is the first Dr. 
has been up over night. Grace McK. has had her 
friend Miss Brooks here for a week so it has made 
it more lively for u s; she goes home on Tuesday 
when we are going to take a drive to Newton as 
she takes the train from there.

You know the Gas & Electric policy of Engle-
wood expires on the 26. I wrote the F. F. Mr. 
Sherwood is on his vacation, so they wouldn’t take 10 
more than $1,500, and rather than bother with that 
I wrote the Sun to renew it. I simply wrote the 
address Sun Insurance Co., Pine St, N. Y. City, and 
have heard nothing from them so will get Bert to 
telephone them tomorrow to see if they received 
the letter. If they won’t renew it I will probably 
have to let it go, as I wouldn’t know where else to 
put it and could hardly attend to it so far away.
Was so sorry the F. F.̂  would not take it as it 
would have saved so much trouble and I would 20 
have made so much more. The weather here has 
been fine but then I guess it is fine all over. Must 
close now with love to all.

Jennie M. P.

Why don’t you write, I’m anxious to know if you 
have gotten the position you spoke of.
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{COPY OF EXHIBIT P-5.)

Dear Win,
Wednesday.

Received your letter when we were driving to 
Newton as we passed the post office, one of the 
girls got out and brought us our mail. Miss 
Mackey came up yesterday and Martha, Grace’s 
girl, goes home today. Grace, Lillie and Reginald 

IQ are going down to the station to see her off. Regi-
nald has taken a great fancy to her and called her 
cousin. The weather has been so much warmer 
this week that we have been in bathing every day, 
this week both D. and R. went with us yesterday 
and today. Yesterday we ran all the way there 
and were only able to stay in about 10 min. then 
ran all the way home. It was so awfully black we 
had the worst thunder shower have had since 
we have been here. A man who lives in the vil- 

20 lage drove past very fast and when he drove in his 
yard both horses were instantly killed, the wagon 
smashed and he was thrown out but not hurt. It 
does not seem possible we will be home so soon, 
would so love to stay another month. Neither of 
the children want to go back to H. except when R. 
is going to bed then he is ready to go home. Lit-
tle D. did not want to come out of the water at all 
this morning he was the last one out. Will proba-
bly be home either Monday or Tuesday cannot yet 

30 tell exactly what day. Hoping the folks have all 
kept well, with love to all,

Jennie.



{COPY OF EXHIBIT P-6.)

Dear Win,

In regard to your debts you wrote me about, 
you seem to have forgotten that the note for $200 
that my father endorsed was taken out in Jan. and 
you lost your position in March. It was not taken 
to pay off the $700.

Perhaps you-will remember how I refused to 
humiliate myself and go over and ask papa to sign 
another note, when he had already endorsed, the 
other one so many times before it was paid. You 
told me if I would not go over and ask you would 
simply run away and leave everything—that you 
were liable to arrest and Bad to have the money 
that very day ; it was the last day given you. You 
had used some insurance money that was not really 
yours and had to make it good. After I had seen 
papa I had to telephone you . it was all right and 
had to take it immediately to the bank to deposit 
it, so important did you consider it. You spoke of 
$300 in the B. & L. in dues, you considered to 
your credit... How about the rent? According 
to that you are not allowing any rent for 
a long time. You remember you borrowed 
all you possibly could after we had been 
m ttle & & L. two years and then a year after 
were so angry when they would not let you borrow 
again, that you would not pay anything at all for 
six months, not even what the upstairs people paid 
you. So you made a clear $120 by that. The $400 
second mortgage of Abbenseth’s, the $250 note of 

sister s, and the $400 note of my mother’s for 
er part of the lot, which was never paid, were all
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taken by Bert when he took the house ; you know 
he also had to pay up the six months that you 
would not pay in the B. & L. Now, in regard to 
what you now owe—I have paid the $200 to the 
bank by great economy and sacrifice, but I cer-
tainly expect you to pay it back as soon as you can 
do so. The bills you owe to the tradespeople 
around town you have, so you know what they are. 

-ĵ q If you have destroyed them I have the amounts 
down and can send them to you. I hope you will 
pay Ackerman, the plumber, just as soon as you 
can, as he does not seem to think you will ever pay 
him, for he has been sending the bill to me and 
writing me about it. For the children’s sake and 
in order to clear your name as much as possible I 
hope you will be able to settle up the housekeeping 
bills soon.

Yours etc.,
20 Je n n ie  M. Pr o vo s t .

' Oct. 11,1904.

(COPY OF EXHIBIT P-7.)

Hackensack, N. J., April 8th, 1905.

30 Dear Jen:
It is with great sorrow I am writing you, and I 

trust you will sympathize with me. I have been 
informed that you wish to secure a divorce on the 
ground of desertion. Now, Jen, you know that 
when I came home from the South you would not
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live with me and told me that you would not live 
with me until I could have a home like the one we 
left, you know I pleaded with you and came 
around to your father’s house and you told me you 
did not want me to come there, so you can see it 
has been no desertion on my part, had you tried to 
help me I might have secured a good position and 
would soon have been able to pay my debts and 
have a home.

I am paying my debts off as fast as 1 can, and I 
beg of you to reconsider the action you have taken 10 
and think of the children and if you would only give 
me one more year I could have all my debts paid 
and a fairly good home, as I have very good pros-
pects before me, and will do anything you might 
suggest if you will only grant me one more year to 
redeem myself. Can’t I come around some even-
ing, so we can talk it over, and I think we might 
be able to fix matters up without taking it to 
Court, or if you do not want me to come around 
can t you come here, as I would like very much to 20 
see you before it goes further, you know I 
have always loved you, and my ambition to 
make money (for your sake) got me in 
trouble, as I wanted a finer home than 
we had, and it was through my speculations that 
drove me to drinking and in that way lost my po-
sition. I have vowed never to drink again, and if 
you will only give me one more trial you will never 
have cause to regret it. You know I have never 30 
harmed you, like your sister Fanny’s husband did 
her, and see what she put up with. Can’t you for-
give me for the sorrow and humiliation I have 
cause you ? Think of the children you know I 
ove hem better than I do my own life and to have
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them grow up and realize it would be awful. Jen, 
I beg of you to let me have a talk with you and 
also to reconsider the step you have already taken.

Trusting you will grant me the above request, I 
am,

As ever,
8SHBMBBI w i n .

10

0COPY OF EXHIBIT P-8.)

Hackensack, N. J., May 3rd, 1905.

Dear Jen
Yours of the first inst. received, and was 

more than glad to receive same, you say you was 
surprised because you had not engaged any coun- 

20 sel to act for you, now some one is not telling the 
truth. I wrote you a letter dated April 8th, 1905, 
in which I begged you to reconsider the action you 
had taken and give me one more year to redeem 
myself and pay my debts and I could provide a 
fairly good home, the next time I saw your counsel 
John Mackey he informed me that you showed him 
the letter and that you would not answer same, 
which you never did, and that you would never 
hear to any reconciliation, and also that in case 

30 you could not get a divorce there was no law that 
could compel you to live with me and that you 
had made up your mind that you never would, then 
on April 12th, ’05,1 wrote you another letter and 
informed you of the above facts and eighteen days 
later I received your reply and then you say
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I have waited a longtime before I corresponded with 
you. I don’t quite understand that. Sept. 7th, 1904,
I wrote you a letter and informed you I had sent a 
note with Reginald over six months previous and 
had never received any reply. Oct. 1st, 1904,
I wrote you again and said, as I cannot get any reply 
to any of my letters or see you to talk over as to 
how I stand regarding my debts, I trust you will 
be so kind as to answer this one, etc. Oct.
12th, 1904,1 received a reply. In your letter o f 10 
May 1st, 1905, you say that I attempt through my 
lawyer to cover up my wilful desertion and neglect 
and that I left you voluntarily over two years ago, 
you know perfectly well when I went South it was 
with your consent, and Bert wanted me to take a 
trip to South America on one of his boats, you also 
tried to persuade me to go, and the letters you 
wrote me when I was South verify my statements.
You also say that you and the children were de-
prived of necessaries; you know perfectly well 20 
that is not so ; you hired a servant girl and paid 
her twelve dollars a month, which was a luxury 
for you, but a disgrace to the method of house-
keeping, day after day, week after week, and 
months I have come home you would either be on 
the streets or over to your home, and the house left 
all alone and things strewed all over, and the 
kitchen looked disgraceful, grease all over the 
floor, stoves rusty, dishes not washed ; it was not 
only a few times, but hundreds, and you know I 30 
spoke to you about it continually; you also had to 
have your season ticket for the opera. When I 
went South I left you two hundred dollars, and 
you told me you would pay all the tradespeople ; 
on my return you sent all the bills back to me un-
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paid and I have never to this day been able to get 
an account of the household goods you sold; you 
know that you asked my mother for me to mort-
gage her furniture, and that you knew of all my 
debts long before I lost my situation. The reason 
I asked in my letter o f April 8th, 1905, for one 
year’s time was so I could pay all my debts and 
have a home that would be satisfactory to you. I 

-ĵ q am in a position now to provide a home and neces-
saries for you and the children right away and will 
pay off my debts as soon as I possibly can. I wish 
you would let me have an interview with you so I 
would know just what furniture, etc., you have 
sold and what we would need to commence our 
married life anew.

Trusting you will let me see you and that you 
will try and forget the past, I am,

Your loving husband,

0COPY OF EXHIBIT P-9.) 

Hackensack, N. J., April 12th, 1905.

Dear Jen
30 As your counsel has informed me that you

will not agree to any reconciliation, and that you 
would not answer my last letter in which I pleaded 
with you to reconsider the steps you had already 
taken for the sake of the children if for no other, I 
have consulted my lawyer and laid the facts before
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him from beginning to end and he says I have 
never refused you a home, and that when I went 
South it was with your consent, and on my return 
you refused to live with me until I could have a 
home like the one we left, and you would not allow 
me to come and see you or the children, that in-
stead of you bringing suit for divorce I am the one 
that is entitled to do so, and you know perfectly 
well that I would never do that as I think too much 
of you and the children, however if you are deter-
mined I can see no other way but to let it take its 10 
course in the Courts.

Trusting you will give this careful consideration 
and allow me the opportunity to provide a home 
however so humble I am,

As ever, .
Win.

{COPY OF EXHIBIT P-10.)

Hackensack, N. J., May 10th, 1905.
Dear Jen:

The tone of your letter dated May 8th, ’05, co-
operates the statements I made in my previous 
letters, as to your feeling toward me and further-
more that the desertion was not on my part, as to 
the non-support and neglect you don’t mention 
that you refused to allow me to come around and 
see you a few days after my return from the South 
and also refused to come and stay over night at 
my mother’s house, and when you came around to
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10

20

30

my mother’s house it find out about the insurance 
business you would not allow me to walk home 
with you, my mother has asked you several times 
to come and take dinner and you refused. You 
certainly have had a little income from the insur-
ance business I turned over to you, however there 
is no use corresponding back and forth in relation 
to the faults of each other as we might keep it up 
forever. I am employed by an old established» 
firm at a fairly good salary and prospects of the 
very best for the future. I think it would be bet-
ter to locate outside of Hackensack and as I said 
before I am ready at any time to furnish a home 
and necessaries for you and the children.

As you refuse me an interview as you have done 
a number of times before, I cannot understand 
your letter of May 1st, ’05, in which you state that 
you have not engaged a counsel to prevent a re-
conciliation if a reconciliation is possible how are 
we to become reconciled ? I have now given you 
the necessary information as to my willingness and 
ability to furnish you and the children a home and 
necessaries of life, and as to corresponding further 
and making up old scores I am through and trust 
you are also. If this is not satisfactory and as 
you will not allow me an interview I can see no 
other way but to let it rest.

Trusting you will accept my offer for the sake 
of the children if for no other, I am

As ever,
Win.
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{COPY OF EXH IBIT P-11,)

September 7th, 1904.

Dear Jen :—I wrote you a note and sent it with 
Reginald over six months ago. I have never re-
ceived a reply, and now I want to know if you in-
tend to disown me or not ? so I will know what 
answer to give when I am asked. Last night when 
I took R. around he wanted me to come in and see 
you awfully bad, he put his arms around my neck 
and begged and begged me to come in, he kept on 
and on and I did not know what to say to him. I 
have given up my worst fault, and have not touched 
a thing in over four months, and never intend to 
again, no matter what befalls me. It is very hard 
to get a position. I have been to see most every 
one I know and written to a good many and I have 
come to the conclusion that as you (a wife) will not 
have anything to do with me, why certainly no one 
else will, but I am young yet and will fight it out, 
and in future years you may regret it. As I said 
in a previous letter, I never harmed a hair of your 
head and never laid a hand on you, my drinking 
was my only fault (and you knew I drank before 
you married me) and by that I got so deeply into 
debt. I have conquered my fault and now I intend 
to make a man of myself no matter if I can’t find a 
position right away it will come sooner or later. 
Jen, I don’t think you acted the way you have from 
your own inclination, but have been influenced by 
others, and for the children’s sake if not for
wine, I think you could be a 
friendly, there "is one thing, and 
shall never give up the children, 
ght for them until the day I die,

little more 
that is, I 
for I will 
and I will

10
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say right now, that I want Donald to come around 
more often than he has, and even if you do sup-
port and clothe them, you have no more to say than 
I until the law so orders. I ha^e done as you 
asked me, that is, not to come around and what is 
more, I never shall, unless it is for my rights and 
the children, and then * * *

You told me the last time I saw you that you 
-[A would never live with me again until I could have 

a home of my own, like the one we left. Now, Jen, 
you know it would take quite some time to do that 
even after I get a position, if I am not good enough 
for you when I lose everything, I certainly am not 
good enough when I reach the top of the ladder, 
you know the vow you took better or worse, now if 
you think carefully over this I think you will say I 
am pretty near right.

Jen, I think, with a little of your influence I 
might be able to get a position much sooner, and if 
you think anything of me you would try and help 
me, you pretend to be a Christian but show a very 
little of it in this line. I still love you, Jen, and if 
you have any love for me at all and for the sake of 
the children you will give this letter your careful 
consideration, now let me know what your answer 
is. I will close.

With love,
Win.

30
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Hackensack, N. J., Monday Eve.

My dear Win,
Mar. 23/03.

Just received your letter to-day and 
hope you are having better weather than we, it 
has been pouring off and on all day. I told you 
I was taking up the insurance. I must have writ-
ten it wrong for T. H. & S. said I could do the bus-
iness but they will write the policies till I under-
stand it better. Now, there is a policy of Paul 
Scoskie on Building, Passaic st., $2500 rate .40 in 
the N. Y. Now, must I write directly to the N. Y. 
or did you do it through an agent ? I wrote all 
those that were due the month of Apr. and said I 
was taking charge of your business while you were 
away and I would reinsure them at the lowest 
possible rate. Pearce has one due so Papa is go-
ing to see him tomorrow. I wrote T. H. & S. for 
the lowest rates they would give so will probably 
hear from them tomorrow. Then how about the 
com. I don’t know how much I am to get. There is 
one of Givernaud due and I wrote to H. Hubbard 
Jr. & Co. Is the Firemen’s Fund in the Middle 
Dept., and could I give a rebate even on the rates 
F. H. & S. send in order to get any one ? You see 
I don’t know anything about it. If I had only 
studied it while you were here and had taken up 
the business a good while ago, how much I could 
nave made, there is so much you let go. There is 
another one for Pearce due in May, E. side of 
Main st. $2000 rate 50. Frederick Paulson, E. 
Orange $2500—.40, is that all the address neces-

10
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sary? I see it is in the Erie, did you get it from 
any one and what is the address? G. H. Schizel, 
Hoboken, $4,000—.25. What is his address ? Geo. 
K. Bradfield (W. S. Anderson St.) ? $1,200—.40 in 
the N. Y. H. Gattle office furniture, 65 Nassau 
St. $500 rate must have been .60 as premium is $3 
(W. R. Collins) in the German American. Is he 
the agent ? and what is his address. There is one 
for Herman Preferred Accident, accident ins. 
$5,000-5-27-03. Shall I write him and ask him if 
he does not want it renewed and what is the rate 
and would I get a com. on it? These are all for 
the month of May so if you can write me right 
away about them I will understand it better. I 
suppose it would be as well to write F. H. & S. 
some time in Apr. and ask their lowest possible 
terms for all you have in your book for May. If I 
could understand all about it soon I would take up 
life too. A lady has just come to town who is

20 going around a little to see if she wants to come 
here for the summer and work the town. You 
asked about H’s mortgage Bert will pay that in the 
fall if possible but I told him you would pay the 
$25 int. It would be lovely if you could get some-
thing so we could begin to pay some of our debts.
I adv. in the Record to sell our dining room furni-
ture and what was left, so hope to hear something. 
Don’t forget to tell me all about Papa’s ins. where 
you got the binder and how long it will be good.

30 Both children are well. D. got your picture the 
other day and was kissing it.

With love,
Jen.
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(COPY OF EXH IBIT D-2.)

Hackensack, N. J., Friday Eve.
Mar. 27, 03.

My Dear Win,

Was so in hopes I would get a letter from you 
this morning so waited to hear what you had to 
tell me about papa’s insurance. Our letters the 
first part of the week must have crossed each 10 
other. I do hope you have been successful in 
finding something to do although you must not be 
discouraged even if you do not find anything im-
mediately. You must remember you have only 
been trying to get something a very short time 
and we must all hope and pray you will have some 
more of the good luck you always used to have.

Now Win, about returning' North—until you can 
come as you said yourself and show the H. people 
you have made a success of life and not a failure, 20 
I know it is going to be awfully hard on you to 
stick it out, harder than any of us can really real-
ize, but it will certainly be better for you. I have 
been trying so hard to think how we could arrange 
it. If you only get a small position enough to pay 
your board. You will have to economize and 
stint yourself in every way possible, and, Win, it 
will be hard but it will be the only way you can 
learn to appreciate the value of money. Your 
mother and I were talking about it and I was won- gQ 
dering if you could not get a position in some lum-
ber and coal business, then that would not be en-
tirely office work, or if you cannot get 
anything at Darlington, how about Flor-
ence? Wouldn’t either the Equitable or
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the Mutual start an office there if you did 
some work for them and wrote to them about it. 
Again, if you only got a small position couldn’t you 
do something in the insurance line as an outside 
business as you did here ? Only one thing, Win, be 
sure and leave the saloons and hotels severely 
alone and don’t gamble even in a small way, you 
know from your experience you do not meet the 
class of people you want dealings with in such 
places. Then, again, think of the expense it would 
mean if you came North ! One hundred dollars 
wasted and you say you would want to go South 
again for the winter that would make $150. It 
would take a long time to save that amount and if 
we did have it could pay up all our bills in town 
except the Bank notes, and that reminds me, they 
say there is a society to be started in town, right 
soon, among the business men, posting the names 
of all those who do not pay their bills, so unless we 
can’t pay all of ours in a little while, I suppose ours 
will be among the others. I paid off the $100 note 
due on 26 Mar. and papa settled the mortgage and 
loan for $195, so if I do not raise all of that by sell-
ing the furniture, will have to work for the rest of 
it. It has been terrible and I wouldn’t go through 
it again for anything. I haven’t had time to even 
think, and then to know that every one in town is 
talking so about us. But I am trying to look for- 

30 ward to the time when our name will be all right. 
Now, Win, you must keep up your courage and 
>try more than your best, and remember to be 
positively stingy with your money. That is 
the only way. I will try to write you just as 
ofteji as possible so as to help you, an 
hard work will keep you happier and make you eat
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and sleep. You know, Win, you always said your-
self you had things too easy, so now it is going to 
be particularly hard, but you must remember there 
are others who are working hard too to save the 
pennies. Reginald wrote this letter to yoq. He 
wanted to know today how soon you were coming 
back so that we could go to live over home again. 
Now, write as often as you can and remember to 
be brave. Reginald would like a little pig, but 
of course it would be out of the question here and 
besides if you really did think of it, I don’t think 
you could afford it. He wrote this letter to you 
and he sends his love and three kisses. He says I 
must make a round O O O  for kisses.

With love,
Jen.

Papa just tells me J. Romeyn and I. I. Demarest 
have bought out J. C. Van Horn.

10

20

(COPY OF EXH IBIT D-3.) 

Hackensack, N. J., Sunday Night,

My Dear Win:
March 15, ’03.

Have just come from spending the day with 30 
your family. Emma, the baby and Newt were 

ere also to tea and I know they all missed you 
?n j j 0ught as well as talked of you. Your father 
a, Marne’s old geography out and Darlington and 

Florence were both on the map. He also had a
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railroad map and found Florence quite a railroad 
center. Reginald decided to stay over night so 
father walked home with baby and me ; he said he 
was going home to write to you.

Papa was anxious to find if you had done any-
thing about that policy of his, so don’t forget to 
write as soon as you can, what you did about it and 
what he must do. I looked all over for the policy 
and could not find it, so thought perhaps you might 
have it with you. Van Houten & Sherwood wrote 
you a letter saying as you had not done much bus-
iness lately, they would withdraw the agency from 
y o u ; as soon as I showed it to papa he thought 
some one from H. had been writing them asking 
them for the agency, so I am going to write them 
tonight and ask them to keep it while you are away 
and say I will go down personally and see them if 
they want me to, about it. There is one policy 
that was sent you from Ilubbard or Givernaud the 

20 premium $19, so you see it would be something if I 
could keep it.

Papa was just talking to me, he thinks I might 
rather go down tomorrow morning the first thing 
to see Van H. & S. m yself; he is afraid if I write 
it might be too late, so I guess Pll go. I have been 
thinking it over and if the family approve if I can-
not renew my diploma by simply taking the two 
subjects, will see if I couldn’t get a position in the 
Mutual Life, perhaps through Mr. Raymond & 

30 Thiebauld I might. Now, Win, write a nice long 
letter and tell me all about yourself and your sur-
roundings. You did not say what board you have 
to pay, but I don’t suppose it is so much out in the 
country. Isn’t the tobacco business a fine business. 
If you could only get a position in Mr. D’s ware-
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house wouldn’t you be able to learn all about it ?
You don’t know how nice the house looks in the 
paper. All the ceilings and borders are tinted and 
the side walls papered you wouldn’t know the 
place ; the parlor and dining room are not done yet, 
but they will do them tomorrow. Did I tell you 
Brier was here with us. Bert wants to keep him, 
he goes out with him on horseback, and Grace 
would also like to have him. We have been hav-
ing such beautiful days that we can hardly get 10 
Reginald in long enough to eat, but have made up 
our minds he must take a nap, as he gets so tired 
and cross about 5 o’clock, even little Donald wants 
to run out and cries when we bring him in.

Now write just as often as you can and don’t 
forget to tell me about the policy of Papa’s With 
lots of love,

Yours,
Jen. 20

P. S.—Monday night. Papa thought I had bet-
ter go down to see Van H. & S. today so I did and 
they seem to think I could easily carry on your 
business, so will try to get all the new business I 
can.

Jen.

30
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Hackensack, N. J., Sunday, Mar. 22.

My dear Win,

While Bess is keeping Donald I thought I’d get a 
letter started anyway, if I haven’t quite time to 
finish it. Reginald went down to spend the day 
with Marne. D. and I were to go but it has been 
raining all day long. Your father and mother 
were to go to J. C. today to spend the day and 
Mabel and Lou started today for Pittsburg. Lou 
had to go on business, so took Mabel along. I 
have been working awfully hard this week trying 
to get things fixed. Last night we borrowed the 
painter’s cart and Bess, Bert and I moved the 
desk, couch, chair, hat rack and our bed room suit 
over. Everything has been in a dreadful mess, 
half of our things over there and half over here. 
I am keeping all the things I possibly can, but 
don’t quite know how we will make ou t; we have 
not settled up yet. I told you they would settle 
for $196.25, so we will try to have it fixed by the 
26th. If we could only get a good price for the 
dining room and back bedroom things. Now, Win, 
I don’t know what to say about the plantation 
business. We all really think it would be better 
for you than in-door work, but it seems to me it 
would require a great deal more money than you 
have to start in with. The young fellow you spoke 
of must certainly have had something in the be-
ginning. He must have had help and horses be-
sides utensils and living expenses. Why don’t you 
find out all about it from him? Then you would 
have to work for some one to learn all about it and I
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doubt while you are learning if you could make 
more than enough to pay your board, which I think 
quite a little. And that reminds me, Win, please 
don’t write to any of the men in town outside of 
your own family. In yesterday’s paper among the 
personals was your address, and just now when 
every one in town is talking about us it seemed 
very funny to do such a thing. You said you had 
gotten a binder for Papa’s policy but didn’t say 
what company it was in or how long it was good.
I went down to see Van H. & S. last Monday and 10 
they said for me to send my business to them and 
they would write the policies till I could do them ; 
but as much as told me I’d have to hustle and get 
more business. Mr. S. said you had not done any 
since Oct. and it wasn’t enough for a company like 
theirs in a town like H. I have to write to them 
to-night to send me a book of rates. I can only 
find your old one. In case you hired land could 
you use your wheel if I could keep it or haven’t 
they good enough roads ? If I can get a half way 20 
decent price for my machine I’m afraid I’ll have to 
let it go. I am trying to keep so much out. Edgar 
thinks I ought to take up the life insurance busi-
ness too, so perhaps will try it after I am better 
acquainted with the fire. Mr. Meeks sent me a 
note to you in regard to a policy for David Adam 
°fJ. C. The policy to be sent to Wm. Innis. H.
Bert telephoned him to ask about it arid Meeks 
said to return the policy to him as he had made a ^0 
mistake he thought you sent it to him and found 
out different. Now did you send it or not, for if 
you did I ought to get some com.

Y°u f°rF0t t0 Send a daily t0 V- H- & S< about0 barber’s insurance so I have to send one tom or-
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row. Now, don’t forget to write and tell about 
the binder on papa’s policy. The barber paid you 
for his policy, didn’t he ? Now I must go and get 
Reginald. W ill'write you again in a couple of 
days, and let you know how things are. Be sure 
and write every two or three days and tell me all 
about yourself and everything there.

With love,
10 Jen.

0COPY OF EXH IBIT D-5.)

Hackensack, N. J., Friday Morning,
March 13.

My Dear Win,

Your letter came yesterday and I was so glad to 
get it, have been looking for it ever since your 
first one came from Florence. Yesterday I went 
to see Mr. Terhune and afterward to your 
mother’s, but your mother had just gone around to 
our house. That is the first she has been out. 
She took Reginald back with her to spend the day 
and stay over night, so he is there now. He is to 
spend all his Sundays there and Donald and I will 

30 go every once in a while. My teacher’s certificate 
has run out but Mr. Terhune is going to write the 
State Superintendent to see if he can t re-
new it if I take up two extra studies, otherwise I 
will have to take nine or ten and go back to Third 
grade which means some hard studying. So wi
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have to see him in about a week to find out what 
he has heard. I do hope you will be able to find 
some work you will like and that will pay you 
pretty well, and would a great deal rather you 
were with Mr. Dargan rather than F. S. I think 
it would be so much better for you to be with per-
fect strangers, and especially as you like them 
and respect them. Don’t you think there 
might be a chance for you to do some in-
surance business even if you get some-
thing else? It would keep you out, and you 
know the business so thoroughly you might 
make a great success at it. If Mr. Dargan is a 
good business man don’t hesitate about asking his 
advice; you know all men like to be consulted, and 
he certainly must know what your chances might 
be at Darlington. How sweet those flowers were 
you sent us! The South must be beautiful now. 
Reginald has come home so tired and cross playing 
all day long. Marne brought him around. Have 
been very busy over home every day from morn-
ing till half past six. Bert has just gone up to 
Mrs. Hofman’s, Florence Hofman’s mother’s, to 
have her sign the lease. She said she would take 
it and bought our coal that we had—gave me $5 
for it—and perhaps will buy the gas range. Bert 
will buy the leather chair, rug and couch, and your 
father is going to take your desk and chair; he and 
Newt will take the bird panels between them ; they 
came tonight and got them when Bess and I were 
at the Library ; was so sorry I couldn’t see them. 
Mama said Newt was not feeling well, had been to 
the doctor’s Friday just after you had gone. Mr.

ig came to see me ; he was very sorry to hear 
a out you, but wanted us to keep up the payments-

10
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just the same even if we had to wait six weeks this 
time and then only make a small payment; but 
papa thought it robbery. You see we were paying 
$90 for the use of the money for the year; so to-
day he went to Jersey City to see if he could make 
a settlement; they told him he must see the Hack-
ensack man and make his arrangements with 
him • so he will see him as soon as possible.

10 Everything has been in such a terrible mess, we 
can’t move any of the things till it is settled what 
we can d o ; and the painters have been there 
working. The ceilings are all tinted and the side 
walls to be papered. We have to keep moving the 
things around and I have to keep chasing after the 
painters and covering things up. Then I have 
been washing all the furniture off and polishing it 
up as I thought it might bring better prices. 
When night comes I’m almost dead and not fit for

20 anything but bed ; but if I can only sell the things 
or get good prices it will pay. Edgar took the 
clock and deer head for the bill, with the under-
standing if you ever wanted them back you could 
have them for the prices he paid (that is his bill) 
o f course the same with your birds. I’m going to 
write Van Houten & Sherwood and see if I can’t 
carry on your business while you are away; just 
tell them you are away indefinitely. Hubbard 
sent a policy to renewed April 1st so will write and 
see what I can do about it. Bert has just come 
back. Mrs. H. signed the lease for $24 and $5 to-
ward water. Hcw’s that ? I told Bert he must 
give me the extra $1 as I got him for it. Must 
close now, be sure and write just as often as you 
can, as you know how glad we are to hear from 

' you. Now, Win, do what you know is right, think



265

of us at home here. I will be so happy when you 
can write me you have been able to give up your 
drinking entirely.

With lots of love,
Yours,

Jen.

(COPY OF EXH IBIT D-6.) 10

Hackensack, N. J.,

• Dec. 17th, 1904.
C. B. Demarest, Esq.,

Town.

Dear S i r Y o u r  note enclosing bill received and 
am very sorry that I cannot comply with your de-
sire and by Jan’y 1st, ’05.

As you no doubt know I have been out of em- 20 
ployment going on two years, but expect a position 
the first of the year and will then pay the bill as 
soon as possible. I am very sorry it has stood as 
long as it has, when I went away I left enough 
money with my wife to settle all the bills o f the 
trades-people, the money was used for something 
else and all the bills returned to me unpaid ; how-
ever, it was all brought about by my own folly, and «a 
as soon as I get the position you, and everyone else 
shall be paid with interest. Trusting- you can wait 
until then, I am,

Very truly yours,
Winfield Provost.



266

IN CHANCERY OF NEW JERSEY.

Between

Je n n ie  G. Pr o v o s t ,

10

Petitioner,

and

O n  P e t i t io n  fo r  
D ivorce.

W in f ie l d  Pr o v o s t ,

20

Defendant.

Conclusions.

(Decided May 5, 1906.)

Heard upon petition, answer and proofs in open 
Court.

For the Petitioner, MACK AY & MACKAY.

For the Defendant, GEO. T. VICKERS, Esq., with 
whom was MR. KELLOGG of the New York 
Bar.

Ga r r is o n , V. C.
30 This is a petition by Jennie G. Provost against 

her husband for divorce upon the ground of deser-
tion. _

The parties were married October 14th, lo 
This petition was filed June 21st, 1905. The a e 
gation is that the desertion took place on the
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day of M&rch, 1903. The parties were at that 
time living at Hackensack, N. J., and upon that 
day the defendant left Hackensack to go to Dar-
lington, S. C.

The defendant was engaged in the life insurance 
business and had fallen into dissipated habits, and 
undoubtedly had frequently been a source of 
humiliation to his wife. Just before' the. 7th of 
March, 1903, his habits led to his discharge from 
the position which he theretofore had held in the 10 
Mutual Life Insurance Company, and the money 
then due him from that company was paid him.
This money, amounting to four hundred dollars, 
he divided, giving two hundred dollars to his wife, 
and retaining two hundred dollars.

There is not the slightest evidence that when he 
left for the South on this occasion he intended to 
desert his wife. The letters which passed between 
the parties at this time entirely disprove any such 
contention. They show that the parties were on 20 
the most ¡intimate terms; that the wife was sin-
cerely desirous that he should cease his bad habits 
and resume life with her again ; and his communi-
cations to her were all along the same lines.

I do not think that there was in either of their 
minds at that time any thought that a desertion 
or a Permanent separation had taken place.

He returned to Hackensack in about a month, 
an constantly saw his wife thereafter for a long 
period, and undoubtedly endeavored to renew his so 
married life with her. She is a very self-respect- 
mg woman, who had always been accustomed to 
mce surroundings—although not accustomed to 
uxunes—and she undoubtedly did not wish to 
lake up life with him again until he should have
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paid all his debts and secured another home as 
good as the one they; had left, and therefore re-
fused to come and live with him under any other 
conditions.

I do not think it helpful to review the testimony 
at length or to cite either from it or from the let-
ters. I fail to find anywhere in the case any evi-
dence of any desertion within two years before the 
filing of the petition in this suit.

^  If the petitioner, abandoning her original conten-
tion of a desertion on the 7th of March, 1903, now 
contends that the failure of the husband to sup-
port her and the children since his return to Hack-
ensack in April, 1903, constitutes desertion, she 
cannot succeed in this latter contention. The 
original separation not being a desertion, it can 
only be turned into desertion by one party, in good 
faith, demanding of the other a resumption of the 
marital relationship and the refusal of the latter to 

20 accede thereto.
McAllister vs. McAllister, 62 A. R., 

1131 (Magie, Ch., 1906).
So far from the petitioner showing a demand up-

on her part for a resumption of the marital rela-
tionship and a willingness upon her part to return 
thereto, all of the evidence shows that she refused 
to go back to her husband excepting upon terms 
formulated by her. No citations are necessary to 

30 establish the doctrine that a wife must accept the 
situation that her husband is able to maintain, 
and cannot refuse to live with him because oi is 
inability to support her in the way she demands 
that is to say, she cannot so do and then claim t 
he has deserted her because of his non-fulnlim
of her demands. . ,

The petition must, therefore, be dismissed.



269

IN CHANCERY OF NEW JERSEY.

Between

Jen n ie  G. Pr o v o s t ,

Petitioner,

and

Win f ie l d  Pr o v o s t ,

Defendant.

Decree.
This cause coming regularly on to be heard in 

the presence of John S. Mackay, Esq., of counsel 
with the petitioner, and of William H. Speer, Esq., 
of counsel with the defendant, and the petition 20 
of the petitioner herein, and the answer of the de-
fendant thereto having been read, and the proofs 
of the respective parties having been taken in open 
court, and said respective counsel having each con-
sented in open court to the determination of the 
cause without argument, and the court having duly 
considered said pleadings and proofs ; and it appear-
ing to _the court that the said defendant did not de-
sert the said petitioner in manner and form as the 30 
said petitioner in her petition complains, and that 
the said petitioner is not entitled to the relief 
sought and prayed for by her in her said petition,

It is on this eighteenth day of April, A. D., 
one thousand nine hundred and six, on motion of

On Petition fo r  
Divorce.

10
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William H. Speer, solicitor for and of counsel with 
said defendant, by William J. Magie, Chancellor of 
the State of New Jersey, ordered, adjudged and de-
creed that the petitioner's petition be and the same 
is hereby dismissed, but without costs as against 
said petitioner.

And it is further ordered that the questions of 
the custody, maintenance and right of visitation of 
the children of said petitioner and defendant be 
left for future determination upon due application 
to be made by either party to this suit.

Respectfully advised,

L in d l e y  M. Ga r r is o n ,

V. C.

20

30
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IN CHANCERY OF NEW JERSEY.

Between

Jenn ie  G. Pr o v o s t ,

Petitioner,

and

W in f ie l d  Pr o v o s t ,

Defendant.

Petition, etc.

10

Notice of Appeal.
The petitioner, Jennie G. Provost, hereby appeals 

from the final ‘decree made in this Court in the 
above entitled cause wherein it is ordered, ad-
judged and decreed that the petitioner’s petition 
be dismissed, to the Court of Errors and Appeals, 
the last resort in all causes.
Dated December 1906.

Jo h n  S. Ma c k a y ,
Solicitor fo r  Petitioner.

I conceive that there is good cause for appeal in 
the above entitled stated cause.

M il t o n  De ma r e s t ,
O f Counsel.

Service acknowledged by the defendant’s solici-  ̂
tor.

Dec. 22,1906.
W m . H. Spe e r , 

O f Counsel with Respondent.



NEW JERSEY COURT OF ERRORS AND AP-
PEALS.

Between

W in f ie l d  Pr o v o s t ,

Je n n ie  G. Pr o v o s t ,

and

Defendant

Petitioner,
\On Petition, etc.

Petition of Appeal to the @ourt of Appeals.
To the Honorable Court o f Errors and Appeals, 

in the last resort in all causes :
The petition of Jennie G. Provost, the appellant 

in the above stated cause, respectfully shows : 
That your petitioner finds herself aggrieved by 

the final decree made in the Court of Chancery by 
His Honor William J. Magie, Chancellor of the 
State of New Jersey, bearing date the eighteenth 
day of April, 1906, wherein the said Jennie G. Pro-
vost was the complainant and the said Winfield 
Provost, the defendant, in this respect, to wit: 
That the said decree orders, adjudges and decrees 
that the petitioner’s petition be and is hereby dis-
missed.

Your petitioner humbly appeals from the decree 
of the Chancellor aforesaid upon the ground that 
the same is erroneous, for that it should be ad-
judged, ordered and decreed that the defendant
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was guilty of wilful, continued and obstinate de-
sertion for the space of two years in manner and 
form as alleged in the petition of Jennie G. Provost 
and that the said petitioner, Jennie G. Provost, is 
entitled to the relief prayed for in and by her peti-
tion in said cause.

Your petitioner, therefore, prays that the said 
decree of the Chancellor as hereinbefore set forth 
may be reversed, set aside and for nothing holden, 
and that your petitioner may have such further 
relief in the premises as this Honorable Court may 10 
deem meet.

Jo h n  S. Ma c k a y ,

Solicitor and o f Counsel with Appellant.

Service acknowledged by defendant’s solicitor. 
December 22, 1906.

W m . H. Spe e r ,

Counsel with Respondent. 20

30
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NEW JERSEY COURT OF ERRORS AND AP-
PEALS.

Between

Je n n ie  G. Pr o v o s t ,

The answer of the above named respondent to 
the petition of appeal of the above named appel-
lant.

This respondent, not acknowledging all or any 
of the matters which in said petition of appeal are 
contained to be true, for answer thereto, never-
theless, says and admits, that a decree was, on 
the eighteenth day of April, A. D., nineteen hundred 

gQ and six, made and entered in the Court of Chan-
cery, in the cause for that purpose mentioned in 
the said petition, as is therein stated ; but as to the 
substance and form thereof, this respondent prays

10

W in f ie l d  Pr o v o s t ,

and

Respondent.

Defendant,

Petitioner, 

Appellant,

20 Answer to Petition of Appeal.

to refer thereto when the same shall be produced.
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And this respondent is advised and believes that 
the said decree is agreeable to equity, and he prays 
that the same may be affirmed with costs to be ad-
judged to this respondent.

W il l ia m H. Spe e r ,

Solicitor for and o f Counsel with Respondent.

20

30
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