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SUBCHAPTER 1. ADMISSION REQUIREMENTS 
FOR FOREIGN AND ALIEN LIFE AND 
HEALTH INSURERS 

Authority 
N.J.S.A. 17:1C-6(e) and (i), 17:1-8 and 8.1, 17B:17-1 

et seq., 17B:23-1 et seq., and 178:23-5. 

Source and Effective Date 
R.1995 d.80, effective February 6, 1995. 

See: 26 N.J.R. 4586(a), 27 N.J.R. 559(a). 

Subchapter Historical Note 
Subchapter 1, originally Educational Requirements for Licensing, was 

repealed by R.1989 d.192, effective April 3, 1989. See: 20 N.J.R. 
1152(a), 21 N.J.R. 899(b). . 

11:2-1.1 Purpose 
This subchapter establishes the procedures, requirements 

and standards which govern the application of foreign and 
alien insurers engaged in the business of life and health 
insurance for a certificate of authorfty to transact the busi-
ness of insurance in this State. 

11:2-1.2 Scope 
This subchapter applies to all foreign and alien insurers 

that apply for a certificate of authority to transact the 
business of life and health insurance in this State. The 
filing requirements contained in this subchapter shall not 
apply to the continuation, renewal or timely reinstatement 
of existing certificates of authority except where the Com-
missioner, pursuant to Jaw, shall otherwise require. 

11:2-1.3 Definitions 
The following words and terms, when used in this sub-

chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise. 

"Commissioner" means the Commissioner of the Depart-
ment of Insurance of this State. 

"Committee on Admissions" means the advisory commit-
tee within the Department appointed by the Commissioner 
to aid in the review of applications for admission to transact 
the business of insurance in this State and to render to the 
Commissioner recommendations as to the disposition of 
such applications. 

"Department" means the Department of Insurance of this 
State. 

"IRIS" means the NAIC Insurance Regulatory Informa-
tion System. 

"NAIC" means National Association of Insurance Com-
missioners. 



INSURANCE GROUP 

11:2-1.4 General eligibility requirements 
(a) In order for a foreign or alien insurer to be admitted 

as a life and health insurer in this State, the requirements in 
this section shall be satisfied in addition to any other 
requirements in this subchapter or any other provision of 
law. 

1. The applicant shall satisfy the Commissioner that . 
its condition or methods of operation are not such as 
would render its operation hazardous to the public or its 
policyholders in this State. In determining whether a 
hazardous financial condition exists, the factors identified 
in N.J.A.C. 11:2-27.3 shall be considered. A hazardous 
financial condition shall exist when those factors indicate, 
either singly or in combination of two or more, that the 
financial condition of any applicant which has applied to 
transact, or is already transacting the business of insur-
ance in any jurisdiction, is considered by the Commission-
er to be hazardous to the policyholders, stockholders, 
claimants, creditors, or the general public. The Commis-
sioner shall further consider any other fact or circum-
stance that indicates that an insurer's operations may be 
hazardous. 

2. The applicant shall satisfy at least the minimum 
capital and surplus requirements of a similar domestic 
insurer of this State for all lines of insurance that it is 
authorized to write pursuant to the certificate of authority 
issued by its place of domicile, whether or not the appli-
cant desires to transact any of those lines of insurance in 
this State, subject to the following: 

i. In determining whether an applicant meets the 
minimum capital and surplus requirements, the follow-
ing shall be deducted from unassigned funds: 

(1) The statement value of any and all special 
deposits not held for the protection of all policyhold-
ers; 

(2) Reserves and losses reinsured with companies 
not authorized in New Jersey, accredited as reinsur-
ers in New Jersey, or otherwise in compliance with 
N.J.S.A. 17:51B-1 et seq., net of any offsets; 

(3) The statement value for the portion of assets 
held in excess of investment limitations for life and 
health insurers pursuant to N.J.S.A. 17B:20-1 et seq.; 

(4) Reserve shortfalls caused by the company 
holding reserves weaker than those mandated by 
N.J.S.A. 17B:19, or such other standards provided by 
administrative rule, actuarial guidelines, or deter-
mined necessary by actuarial analysis; 

(5) The excess of the statement value over the 
market value of bonds held by the applicant; and 

(6) Off balance sheet guarantees and contingent 
liabilities for which the company has not previously 
established a liability in an appropriate amount. 
ii. Capital and surplus requirements may be re-

duced to the level required for the kinds of insurance 
actually being marketed if the applicant: 
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(1) Does not transact one or more of the kinds of 
insurance contained in the certificate of authority 
issued by its state or country of domicile; and 

(2) Submits a resolution by its board of directors 
stating that it will refrain from transacting the kind( s) 
of insurance permitted by the certificate of authority 
issued by its state or country of domicile. 

3. The applicant shall be deemed ineligible if any one 
of the following conditions exist: 

i. An applicant which has received from the NAIC a 
"first priority" designation for the calendar year next 
preceding its application date shall not be considered 
for admission until such designation has been removed 
by the NAIC; 

ii. An applicant which is a member of an insurance 
holding company system, where its parent or subsidiary 
has received from the NAIC a "first priority" designa-
tion, shall not be considered for admission until such 
designation has been removed by the NAIC; or 

iii. An applicant which has total adjusted capital of 
less than its company action level risk-based capital or 
which has otherwise triggered a company action level 
event, as these terms are defined in N.J.A.C. 11:2-39, 
as of December 31 of the preceding calendar year, shall 
not be considered for admission until the applicant's 
status has improved. 
4. The applicant shall be deemed to have its applica-

tion deferred if any one of the following conditions exist: 
i. An applicant which has been identified as "sec-

ond or third priority" and/or has failed four or more 
IRIS tests shall have its application deferred until it has 
demonstrated to the Commissioner and its place of 
domicile that the IRIS test results are not indicative of 
a financial condition that may be hazardous to the 
policyholders, stockholders, claimants, creditors or the 
general public; or 

ii. An applicant which has failed to file with the 
NAIC an annual statement for the prior year shall have 
its application deferred until it has filed with the NAIC 
such annual statement. 
5. The applicant shall satisfy the following seasoning 

requirements: 
i. Subject to the provisions of this subchapter, no 

applicant shall be considered for a certificate of author-
ity to transact the business of insurance in this State 
unless the Commissioner has been furnished with evi-
dence that the applicant has been authorized by its 
state or country of domicile to engage in the kind(s) of 
insurance business for which the applicant seeks a 
certificate of authority, and has in fact been actively, 
continuously and successfully engaged in such business, 
without a change in control, for a period of at least five 
years prior to the date of the application for the New 
Jersey certificate of authority. 
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ii. An applicant qualified under (a)Si above shall 
demonstrate that: 

(1) During any three of the last five years, includ-
ing therein the two most recent years of business 
operations, it generated a net gain from operations, 
after Federal taxes, as reported in the annual state-
ment; 

(2) Surplus has not decreased over the five-year 
period in question except for dividends to policyhold-
ers, reserve strengthening and increases in the asset 
valuation reserve; and 

(3) It has received either an evaluation acceptable 
to the Department from Dun and Bradstreet or one 
of the top three ratings from one of the following: 
Standard and Poor's, Duff and Phelps, Moody's, 
AM. Best o,:- other nationally recognized rating agen-
cy. 

iii. The Commissioner may, upon request of an 
applicant, on a case by case basis, waive in the case of 
(a)Siii(l), (2) and (3) below, or reduce in the case of 
(a)Siii(l) below:, the five-year seasoning requirements of 
( a )Si and ii above. In determining whether a reduction 
or waiver is appropriate in a particular case, the Com-
missioner shall consider whether the requirements of 
this section have been satisfied, and, in addition, wheth-
er the requirements described in (a)Siii(l) through (4) 
below, if applicable, have been satisfied. These re-
quirements relate, respectively, to the following circum-
stances: 

5-15-95 

(1) The applicant is a wholly-owned subsidiary of a 
life and health insurer which has been authorized to 
transact the business of insurance in this State for at 
least five years or is an affiliate of a life and health 
insurer which has the same ultimate parent and 
which has been authorized to transact the business of 
insurance in this State for at least five years. The 
Commissioner shall be satisfied as to the financial 
condition and methods of operation of the autho-
rized insurer who shall effectively guaranty, by a 
resolution in a form prescribed by the Commissioner 
and passed by its board of directors, the minimum 
capital and surplus requirements required by law of 
the applicant during the first 10 years of its operation 
in this State. In the case of an authorized affiliate 
with the same ultimate parent, the Commissioner 
may require that the guarantee be provided by the 
ultimate parent. The applicant shall also be required 
to demonstrate a sound plan of operation and that 
surplus has not decreased over the five-year period in 
question, or such shorter time as the applicant has 
been operating under current control, except as pro-
vided in (a)5ii(2) above. 
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(2) The applicant is a wholly-owned subsidiary of 
an insurer which has been authorized to transact the 
business of insurance in this State for at least one 
year, and secured admission into this State by having 
been in operation for at least five years pursuant to 
(a)Si and ii above. The Commissioner shall be satis-
fied as to the financial condition and methods of 
operation of the authorized insurer, which shall effec-
tively guaranty, by a resolution in a form prescribed 
by the Commissioner and passed by its board of 
directors, the minimum capital and surplus require-
ments required by law of the applicant during the 
first 10 years of its operation in this State. The 
insurer parent shall also be required to have either 
an evaluation acceptable to the Department from 
Dun and Bradstreet, or one of the top two ratings 
from at least one of the following: Standard and 
Poor's, Duff and Phelps, Moody's, A.M. Best or 
other nationally recognized rating agency. 

(3) The applicant is the continuing corporation 
resulting from a merger or consolidation of insurers, 
at least one of which has been authorized in this 
State to transact the kind( s) of insurance business for 
which the applicant seeks a New Jersey certificate of 
authority and has been actively engaged in such 
insurance business for at least five years and is 
currently in good standing. The applicant shall also 
be required to demonstrate a sound plan of opera-
tion. 

(4) The applicant, being an insurance company 
with a non-insurance company parent, has completed 
three full years of operation without a change in 
control, and, subsequent to its first two years of 
operation, has available a filed examination report 
conducted by its state of domicile, which report is in 
accordance with Department standards for examina-
tions. The first two full years of operation covered 
by the examination report shall be sufficient to make 
the report useful and meaningful to the Department. 
The applicant shall also be required to have experi-
enced profitable operations in two of the three years, 
including the most current year of business, and shall 
demonstrate a sound plan of operation. Additional-
ly, the applicant shall obtain or satisfy all of the 
following: 

(A) A financial guaranty from its ultimate par-
ent, in a form prescribed by the Commissioner, 
that the applicant will maintain the minimum capi-
tal and surplus required by law for a period of 10 
years from the date of admission; 

(B) The ultimate parent must be a United 
States corporation actively engaged in business for 
a period of not less than five years prior to the 
date of application for the New Jersey certificate 
of authority; 
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(C) The ultimate parent shall have either an 
evaluation acceptable to the Department from Dun 
and Bradstreet or one of the top two ratings from 
at least two of the following for at least three years 
prior to application: Standard and Poor's, Duff 
and Phelps, and Moody's; and 

(D) The ultimate parent shall have a net worth 
of at least $25,000,000, excluding investments in 
insurance or insurance related subsidiaries, which 
amount shall be set by the Commissioner upon his 
or her consideration of the general financial condi-
tion of the parent and relevant underwriting fac-
tors such as, but not limited to, the volume to be 
written and the type of risk, and any other factors 
which the Commissioner, in his or her discretion, 
shall consider to be appropriate. 

iv. The Commissioner may initiate proceedings to 
revoke authorization for non-compliance with the re-
quirements set forth in (a)Siii above. 
6. The applicant shall procure a New Jersey certifi~ate 

of authority by establishing compliance with the applica-
ble requirements of N.J.S.A. 17B:17-1 et seq. and 
17B:23-1 et seq. relating to authorization of foreign and 
alien insurers to transact the business of life and health 
insurance in this State, and by successfully completing an 
admissions process which shall include a detailed review 
by the Commissioner of the business affairs and financial 
condition of the applicant as provided by this subchapter. 

(b) An applicant shall submit a letter of intent consisting 
of the preliminary information set forth in N.J.A.C. 11:2-1.5 
prior to making a formal application for admission. 

11:2-1.S Letter of intent 
(a) Prior to the acceptance of a final app!ication fo~ a 

certificate of authority in this State, all foreign and alien 
insurers who desire to transact the business of life and 
health insurance in this State shall submit, as a preliminary 
application, a letter of intent, which shall include, where 
applicable, the information required in (a)l through 9 be-
low. 

1. The name of the applicant; 
2. The name of any person, as defined in this sub-

chapter, or other entity, by whom the applicant is con-
trolled; 

3. The applicant's insurance holding company regis-
tration statements including the holding company systems 
chart for the most recent five years; 

4. The name of any insurer(s) currently licensed, or 
applying for admission, in this State with whom the 
applicant is affiliated; 

5. The kind(s) of insurance proposed to be written by 
the applicant in this State; 

6. A certified copy of the applicant's most recent 
annual statement, prepared on the NAIC annual state-
ment forms used by New Jersey domestic insurers; 
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7. A certified copy of the applicant's current certifi-
cate of authority from its place of domicile; 

8. The results of the most recent NAIC IRIS tests and 
related communications concerning the applicant, which 
shall satisfy the requirements of N.J.A.C. 11:2-l.4(a)4i-ii; 
and 

9. The risk-based capital report as of December 31 for 
the calendar year next preceding its application date, as 
filed with the insurance regulatory official of its state of 
domicile. If the state of domicile does not have a risk-
based capital statute or regulation substantially similar to 
N.J.A.C. 11:2-39, the applicant shall submit a risk-based 
capital report prepared in accordance with N.J.A.C. 
11:2-39. 

11:2-1.6 Final application 
(a) After the submission of the letter of intent as re-

quired by N.J.A.C. 11:2-1.5, the applicant, upon notice from 
the Department, shall file the following items: 

1. A copy of its charter as currently in force, certified 
by the lawful custodian of the original document; 

2. A copy of its bylaws as currently in force, certified 
by a senior officer of the insurer; 

3. Seven copies of the current annual statement, in-
cluding all supplemental exhibits; 

4. One copy of the annual statement for each of the 
past four years, including all supplemental exhibits; 

5. An analysis of par/non-par profits and surplus; 
6. A certificate of valuation, certified by the insurance 

commissioner of the insurer's state or country of domicile; 
7. A certificate of compliance certified by the insur-

ance commissioner of the insurer's place of domicile; 
8. A certified copy of a report of the most recent 

examination of the insurer's affairs by the Department or 
its equivalent, of the place in which the insurer is domi-
ciled; . 

9. A document appointing the Commissioner as attor-
ney for service of process; 

10. An application for admission, on a form to be 
prescribed and provided by the Department, including the 
payment of a non-refundable application fee of $5,000 for 
an admissions application and $2,500 for an application 
for an extension of authority; 

11. A copy of the applicant's quarterly financial state-
ments for the current year, in the NAIC format, and for 
such other periods of time as shall be required by the 
Commissioner; 

12. Where applicable, a certified copy of the filing 
made pursuant to the holding company act of the place of 
domicile, for the last fiscal period, supplemented as neces-
sary to meet the requirements of N.J.S.A. 17:27A-3(a) 
and (b) and applicable Securities and Exchange Commis-
sion filing requirements; 
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13. A statement of ownership of the applicant which 
shall include all shareholders of record who control five 
percent or more of the outstanding shares of the appli-
cant, directly or indirectly; 

14. A copy of any agreements by which the right to 
conduct or influence any of the affairs of the applicant is 
transferred to others; 

15. Any employment or deferred compensation agree-
ments in which any officer, director or shareholder who 
controls five percent or more of the outstanding shares of 
the applicant, directly or indirectly, participates; 

16. Any tender offer materials (advertisements, invita-
tions, etc.), if any tender offer has been made by the 
insurer or its parent to acquire another company within 
the three years preceding; 

17. Biographical affidavits, to be completed by all 
directors and senior officers. on a form prescribed and 
provided by the Department; 

18. A calculation of adjusted surplus as described in 
N.J.A.C. 11:2-1.4(a)2i and completed in accordance with 
the instructions and worksheets provided by the Depart-
ment; 

19. Details of any circumstances within the past three 
years where the applicant has received a rating of less 
than one of the top three ratings from any rating agency 
or an indication that less than one of the top three ratings 
would be given if published; 

20. A corporate plan of operation consisting of: 

i. A schedule listing the following: 
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(1) All jurisdictions in which the applicant has 
applied for authorization to transact the business of 
insurance during the preceding 10 years and the 
dates and results of such applications; 

(2) All jurisdictions from which the applicant has 
withdrawn during the preceding 10 years, and the 
reasons for withdrawal; and 

(3) All administrative, civil or criminal actions, 
orders, proceedings and determinations thereof to 
which the applicant, or its affiliates, · or any of its 
directors or principal officers has been subject, due 
to an alleged violation of any law governing insurance 
operations in any jurisdiction during the preceding 10 
years. Where the alleged violation is a felony ( or its 
equivalent in a jurisdiction which does not use this 
designation of a crime) such actions, orders, proceed-
ings and determinations shall include violations not 
related to insurance operations. If a license has 
been refused, suspended or revoked by any jurisdic-
tion, the applicant shall furnish an explanation and a 
copy of any orders, proceedings, and determinations 
related thereto; 
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ii. A description of the applicant's present business 
plan(s) for conducting an insurance business, including, 
but not limited to: 

(1) Geographical areas in which business is being 
written; 

(2) The types of insurance to be written; 

(3) Marketing methods; 

(4) A summary of the methods of establishing 
premium rates; 

(5) Investment strategy, including a description of 
controls in place to ensure that the strategy is fol-
lowed; 

(6) Five-year financial projections including premi-
um volume and income by line of business; capital, 
surplus and risk-based capital levels; and 

(7) A description of agency systems, including any 
managing general agency contracts; 

iii. A description of the applicant's proposed plan 
for conducting an insurance business in this State, 
including, but not limited to: 

(1) The geographical area in which business is 
intended to be done; 

(2) The types of insurance intended to be written; 

(3) Proposed marketing methods; 

(4) Proposed methods for the establishment of 
premium rates; 

(5) A five-year forecast of anticipated premiums in 
this State by line of business; and 

( 6) Proposed agency systems; 

iv. A summary of the applicant's reinsurance pro-
gram on assumed business, indicating the name of the 
ceding insurers, retentions, maximum risks, types of 
business, types of agreements, and any other informa-
tion which may, in the opinion of the Department, be 
relevant to this part of the applicant's operations. Ad-
ditional information may be requested by the Depart-
ment in order to supplement or clarify information 
already provided by the applicant; 

v. A summary of the applicant's reinsurance pro-
gram on ceded business, indicating the name of the 
reinsurers, retentions, maximum risks, types of business, 
types of contracts, and any other information which 
may, in the opinion of the Department, be relevant to 
this part of the applicant's operations. Additional in-
formation may be requested by the Department in 
order to supplement or clarify information already pro-
vided by the applicant; 
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vi. The number and ratio of complaints as defined 
by the place of domicile to the number of policies in 
the place of domicile, for those lines of business in 
which the state or country of domicile makes such 
determinations; and 

vii. Copies of all management, exclusive agency, 
administrative services, or any other operating contracts 
with affiliates or non-affiliates, where applicable, signed 
by the parties and certified to by the insurer's secretary 
and chief operating officer; 

21. If the applicant is a foreign insurer, evidence of a 
certificate of deposit, certified by the commissioner of the 
place of domicile, confirming the deposit made therewith 
and that such deposit satisfies the requirements of the 
insurer's place of domicile; 

22. If a United States branch of an alien insurer, the 
applicant shall provide the Department with: 

i. A certificate of deposit certified by its insurance 
commissioner showing the amount in trust for policy-
holders which shall be sufficient to satisfy the require-
ments of N.J.S.A. 17B:22-3; 

ii. A certified copy of power of attorney in favor of 
its United States manager; and 

iii. A certified copy of a deed of trust to the trustee 
of the applicant's funds; and 

23. If the applicant is an alien insurer, a statement of 
trusteed surplus in the United States. 

11:2-1.7 Review procedures; appeals 
(a) Upon receipt of a final application, the Commissioner 

shall conduct a thorough background investigation and re-
view which shall include the information contained in 
N.J.A.C. 11:2-1.4, 1.5 and 1.6, inquiries regarding claims 
settlement practices and any other information which, in the 
opinion of the Commissioner, may be necessary to make an 
appropriate decision regarding the application. 

(b) The applicant shall ensure that all filings submitted to 
the Department are current. Any amendment, changes or 
replacements to documents on file shall be timely updated. 

(c) Applications accepted after November 1 of each year 
shall not be reviewed until the next annual statement be-
comes available and is received for review. The review of 
such applications shall begin as of April 1 of each year, after 
the receipt of annual statements which shall be submitted no 
later than March 1 of each year. 

(d) Before a decision on an application is made, the 
Department may request from an applicant, in writing, any 
additional information it may require. Failure by an appli-
cant to respond to written inquiries by the Department 
within 45 days may be considered grounds for rejection of 
the application. 
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(e) Application reviews shall be conducted by the Depart-
ment on a monthly basis. The Department's Committee on 
Admissions shall make a recommendation to the Commis-
sioner concerning each application which has been reviewed. 
The Commissioner shall consider the recommendation and 
make his or her decision on the application within 10 
working days from receipt of the recommendation. Written 
notice of the decision shall be mailed to the applicant by 
certified mail within 10 working days of the date of the 
Commissioner's decision. 

(t) When the Commissioner rejects an application, the 
notice of rejection shall include a statement specifying· the 
reasons for the rejection. Such notice shall inform the 
applicant of the right: 

1. To request an informal Departmental review of the 
rejection within 20 days of receipt of the notice of rejec-
tion; and 

2. To provide the Department with a written state-
ment, including supporting documentation, if any, disput-
ing with specificity the reasons for rejection within 30 days 
of the receipt of the notice of rejection. 

(g) Upon timely receipt of the request for Departmental 
review and the written statement of the applicant, if any, the 
Department shall promptly review the application, attached 
documents, Department records and the written statement. 
In appropriate circumstances, the Commissioner may pro-
vide the applicant with an opportunity to present its position 
in person. If, after reviewing the record, the Commissioner 
determines that the applicant has failed to qualify, the 
Commissioner shall promptly so inform the applicant. 

(h) Where an application has been rejected, the applicant 
shall not be eligible to reapply until there is one full year or 
more of acceptable experience. 

11:2-1.8 Compliance 

This subchapter shall apply to all applicants submitting a 
letter of intent on or after April 1, 1995. Applicants whose 
applications have been received by the Department prior to 
April 1, 1995, may elect to proceed under this subchapter if 
they so notify the Department no later than May 1, 1995. 
Applicants whose letters of intent have been received by the 
Department prior to April 1, 1995, who do not timely notify 
the Department that they wish to proceed under this sub-
chapter, shall have their application reviewed under the 
procedures preexisting this subchapter. 

11:2-1.9 Severability 

If any provisions of this subchapter or the application 
thereof to any person or circumstance is held invalid, the 
remainder of the subchapter and the application of such 
provision to other persons or circumstances shall not be 
affected thereby. 
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SUBCHAPTER 2. INSURANCE ON FINANCED 
AUTOMOBILES 

11:2-2.1 Return of unearned premiums 

(a) N.J.S.A. 17:16D-14(a) requires that whenever a finan-
cial insurance contract is cancelled, the insurer on notice of 
such financing shall return whatever gross unearned premi-
ums are due under the insurance contract to the premium 
finance company for the account of the insured or insureds. 

(b) Upon the effective date of this regulation, such un-
earned premiums shall be remitted by insurers to finance 
companies not later than 60 days after the effective date of 
cancellation, or 60 days after the completion of any payroll 
audit necessary to determine the amount of premium 
earned while the policy was in force. Such audit shall be 
performed within 30 days after the effective date of cancel-
lation. 

As amended, R.1982 d.167, effective August 25, 1972. 
See: 4 N.J.R. 103(d), 4 N.J.R. 221(a). 

SUBCHAPTER 3. CREDIT LIFE INSURANCE 
AND CREDIT ACCIDENT AND HEALTH 
INSURANCE 

Subchapter mstorical Note 

Unless otherwise expressly noted, all provisions of this Subchapter 3 
were adopted by the Commissioner, Department of Insurance, pursuant 
to authority delegated at N.J.S.A. 17:29B-1 to 17:29N-14, Chapter 169, 
P.L. 1958 and Chapter 40, P.L. 1958, and were filed and became 
effective April 2, 1959. 

11:2-3.1 Scope 

All life insurance and all accident and health insurance 
sold in connection with loans or other credit transactions 
shall be subject to the provisions of this subchapter except 
such insurance sold in connection with first mortgage loans 
made to individual borrowers for the purpose of purchasing 
residential real estate. 

Amended by R.1990 d.44, effective January 16, 1990 (operative March 
18, 1990). 

See: 21 N.J.R. 3052(a), 22 N.J.R. 233(a), 22 N.J.R. 392(a). 
Deleted text specifying a loan or other credit transaction of more 

than five years' duration and replaced with phrase: "first mortgage ... 
real estate." 

11:2-3.2 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise. 

DEPARTMENT OF INSURANCE 

"Commissioner" means Commissioner of Insurance. 

"Credit accident and health insurance" means insurance 
on a debtor to provide indemnity for payments becoming 
due on a specific loan or other credit transaction while the 
debtor is disabled as defined in the policy. 

"Credit life insurance" means insurance on the life of a 
debtor pursuant to or in connection with a specific loan or 
other credit transaction and may include disability benefits 
commonly described as "waiver of premiums" or "extended 
death benefit" if provided without a separate premium 
charge. This definition shall not prevent the inclusion in a 
life insurance contract of other disability benefits, but such · 
other benefits shall be considered credit accident and health 
insurance for the purposes of this subchapter. 

"Creditor" means the lender of money or vendor or lessor 
of goods, services, property, rights or privileges, for which 
payment is arranged through a credit transaction or any 
successor to the right, title or interest of any such lender, 
vendor or lessor, and an affiliate, associate or subsidiary of 
any of them or any director, officer or employee of any of 
them or any other person in any way associated with any of 
them. 

"Debtor" means a borrower of money or a purchaser or 
lessee of goods, services, property, rights or privileges for 
which · payment is arranged through a credit transaction. 

"Indebtedness" means the total amount payable by a 
debtor to a creditor in connection with a loan or other 
credit transaction. 

11:2-3.3 Forms 

(a) Credit life insurance and credit accident and health 
.insurance shall be issued only in either of the following 
forms: 

1. Individual policies of life insurance issued to debt-
ors on the term plan; 

2. Individual policies of accident and health insurance 
issued to debtors on a term plan, or disability provisions 
in individual policies of credit life insurance; 

3. Group policies of life insurance issued to creditors 
providing insurance upon the lives of debtors on the term 
plan; or 

4. Group policies of accident and health insurance 
issued to creditors on a term plan insuring debtors or 
disability provisions in group life policies to provide such 
coverage. 

11:2-3.4 Amount 
(a) The amount of credit life insurance issued in connec-

tion with a specific loan or other credit transaction shall not 
exceed the indebtedness. 
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(b) Where an indebtedness repayable in substantially 
equal installments is secured by an individual policy of credit 
life insurance, the amount of insurance shall at no time 
exceed the approximate unpaid indebtedness and, where 
secured by a group policy of credit life insurance shall at no 
time exceed the exact amount of unpaid indebtedness. 

(c) The amount of indemnity payable in connection with 
a specific loan or other credit transaction by credit accident 
and health insurance in the event of disability, as defined in 
the policy, shall not exceed the aggregate of the periodic 
scheduled unpaid installments of indebtedness; and the 
amount of each periodic indemnity payment shall not ex-
ceed the original indebtedness divided by the number of 
periodic installments. 

11:2-3.5 Term 
(a) The term of any credit life insurance or credit acci-

dent and health insurance shall, subject to acceptance by the 
insurer, commence on the date when the debtor becomes 
obligated to the creditor which may be deemed to be the 
date from which interest or finance charges on the indebted-
ness accrue, if later; except that, where a group policy 
provides coverage with respect to existing obligations, the 
insurance on a debtor with respect to such indebtedness 
shall commence on the effective date of the policy. 

(b) Where evidence of insurability is required and such 
evidence is furnished more than 30 days after the date when 
the debtor becomes obligated to the creditor, then if such 
evidence is determined by the insurer to be satisfactory, the 
term of the insurance shall commence on the date on which 
such evidence is furnished, and in such event that there shall 
be an appropriate refund or adjustment of any charge to the 
debtor for the insurance. 

(c) The term of such insurance shall not extend more 
than 15 days beyond the scheduled maturity date of the 
indebtedness except when extended without additional cost 
to the debtor. 

( d) If the indebtedness is discharged due to prepayment, 
the insurance in force shall be terminated and, if the 
indebtedness is discharged due to renewal or refinancing 
prior to the scheduled maturity date, the insurance in force 
shall be terminated before any new insurance may be issued 
in connection with the renewed or refinanced indebtedness. 

( e) In all cases of termination prior to scheduled maturi-
ty, a refund shall be paid or credited as provided in Section 
3.14 (Refund) of this Chapter. 

11:2-3.6 Policy provisions; disclosure to debtors 
(a) All credit life insurance and credit accident and 

health insurance shall be evidenced by an individual policy, 
or in the case of group insurance, by a certificate of group 
insurance which shall be delivered to the insured debtor at 
the time the indebtedness is incurred or within 30 days 
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thereafter, except as provided in Section 3.8 (Application or 
notice of proposed insurance) of this Chapter. 

(b) Each individual policy or certificate of group insur-
ance shall, in addition to other requirements of law, set 
forth the following information: 

1. The name and home office address of the insurer; 
2. The identity of the person or persons insured, by 

name or otherwise; 
3. The amount and term of the coverage which, in the 

case of group insurance, may be by description rather 
than by stated amount and term; 

4. The payment for insurance, in the case of an 
individual policy, or the rate or amount of payment, in the 
case of a group policy, if any, collected from the debtor 
separately in connection with credit life insurance and 
credit accident and health insurance; 

5. The circumstances under which refunds of premi-
ums or payments for insurance collected from debtors are 
payable pursuant to the provisions of Section 3.14 (Re-
funds) of this Chapter; and 

6. A description of the insurance coverage including 
any exceptions, limitations or restrictions, and in addition 
a statement that the benefits shall be paid to the creditor 
to reduce or extinguish any unpaid indebtedness to the 
creditor and, where the amount of insurance exceeds any 
such unpaid indebtedness, that any such excess shall be 
payable to a beneficiary, other than the creditor, named 
by the debtor, or to his estate. 

(c) A payment for such insurance is deemed to have been 
collected from the debtor if an amount therefor is separately 
stated or is included in a total charge for insurance and 
other services. 

11:2-3.7 Delivery of policy; procedures 
The insurer shall arrange with the creditor for the estab-

lishment of procedures for delivery of the individual policy 
or certificate of group insurance to the debtor upon the 
insurance becoming effective, or within 30 days of the date 
upon which the indebtedness is incurred and shall make 
periodic reviews to determine the effectiveness of such 
procedures. 

11:2-3.8 Application or notice of proposed insurance 
(a) If an individual policy or certificate of group insur-

ance is not delivered to the debtor at the time the indebted-
ness is incurred, a copy of the application for such policy or 
a notice of proposed insurance signed by the debtor shall be 
delivered to the debtor at the time such indebtedness is 
incurred, setting forth the following information: 

1. The name and home office address of the insurer; 
2. The name or names of the debtor proposed for 

insurance; 
3. The rate or amount of payment, if any, collected 

from the debtor separately in connection with credit life 
insurance and credit accident and health insurance; 
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4. The amount and term of the coverage provided 
which, in the case of group insurance, may be by descrip-
tion rather than by stated amount and term; and 

5. A brief description of the coverage provided. 

(b) Such application for an individual policy or notice of 
proposed group insurance shall include in substance a state-
ment that, if the insurance is declined by the insurer or 
otherwise does not become effective, any premium or pay-
ment for insurance collected from the debtor will be refund-
ed to him pursuant to the provisions of Section 3.14 (Re-
funds) of this Chapter. 

( c) The copy of the application for an individual policy 
and the notice of proposed insurance shall refer exclusively 
to insurance coverage and be set forth in a separate instru-
ment, except that it may be included in the loan, sale or 
other credit statement of account, agreement or other such 
instrument if set forth therein in type at least equal in size 
and prominence to the type used for the other provisions 
thereof. · 

( d) If included in the loan, sale or other credit statement 
of account, agreement or other such instrument, such appli-
cation or notice must be set forth in a separate provision, 
except that the name of the debtor proposed for insurance, 
any figures relating to the amount and term of the coverage, 
and the rate or amount of payment, if any, collected from 
the debtor may be set forth elsewhere in the instrument. 

( e) The application or notice of proposed insurance shal\ 
provide that, upon acceptance by the insurer, the insurance 
coverage provided shall become effective at the time deter-
mined as set forth in Section 3.5 (Term) of this Chapter. 

11:2-3.9 Filing 
No individual or group policy of credit life insurance or 

credit accident and health insurance shall be issued for 
delivery in this State, and no application, binder, endorse-
ment, rider, certificate of group insurance, notice of pro-
posed insurance, or other form pertaining to credit life 
insurance or credit accident and health insurance under 
such policy shall be issued for delivery or used in this State, 
on or after the effective date of this Subchapter unless such 
forms and the premium rates and refund formulas therefor 
have been filed with the Comrnissioner and such filing has 
been acknowledged in writing by him prior to such issuance 
or use, and has not been disapproved. 

11:2-3.10 Group policy; delivery 
(a) No credit life insurance or credit accident and health 

insurance shall be effected in this State on a debtor under a 
group policy, regardless of where or when issued, commenc-
ing with the effective date of this Subchapter in the case of a 
new policy and with the policy anniversary date on or after 
the effective date of this Subchapter in the case of an 
existing policy, unless a certificate of group insurance or a 
notice of proposed insurance as required by Sections 3.6 
(Policy provision; disclosure to debtors) and 3.8 (Applica-
tion or notice of proposed insurance) of this Chapter, is 
delivered to the debtor. 
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(b) The certificate or notice of proposed insurance shall 
be on a form filed with the Commissioner together with the 
refund formula applicable thereto and acknowledged in 
writing and not disapproved by him. 

( c) If a payment for insurance is collected from the · 
debtor, the amount thereof may not exceed the amount 
permitted by Section 3.13 (Maximum payment by debtors) 
of this Chapter, and no such certificate of group insurance 
or notice of proposed insurance shall be delivered unless the 
schedule of premiums is also filed with the Commissioner 
and acknowledged in writing by him. 

11:2-3.11 Disapproval by Commissioner 
(a) The Commissioner may disapprove any form filed 

with him pursuant to the provisions of Section 3.9 (Filing) 
and 3.10 (Group policy; delivery) of this Chapter, for the 
following reasons: 

1. The benefits provided are not reasonable in rela-
tion to the premium charge; or 

2. It contains provisions which are unjust, unfair, ineq-
uitable, misleading, deceptive, or which encourage misrep-
resentation. 

(b) The issuance or use by an insurer of any form so 
disapproved is unlawful. 

11:2-3.12 Standards for premium rates 
(a) The fact that standards are set forth in this Section 

does not indicate that premium charges in excess of those 
standards will furnish cause for disapproval of policy forms, 
as described in Section 3.11 (Disapproval by Commissioner) 
of this Chapter. 

(b) The standards set forth in this Section are derived 
from studies made by the Department, and are provided to 
serve as a guide to insurers in preparing filings for credit life 
insurance and credit accident and health insurance on the 
term plan. 

(c) The benefits to be provided in connection with forms 
filed with the Commissioner in accordance with Section 3.9 
(Filing) of this Chapter shall be deemed prima facie reason-
able in relation to the premium charge if the schedule of 
rates filed with such forms does not exceed the standards set 
forth in in this Section. 

( d) This Section shall not preclude an insurer from filing 
rates which exceed the standards set forth if the filing 
conforms to the requirements of N.J.S.A. 17:38A-7. 

( e) In determining whether any filing shall be disap-
proved, the Commissioner will give consideration to avail-
able mortality and morbidity data pertaining to the class or 
classes of debtors to be insured; previous experience, if any, 
on the debtors of a particular creditor, including the experi-
ence of any subsidiary or affiliate of such creditor; available 
age data and a reasonable rate of expense. 
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(f) Standards for premium rates for credit life insurance 
shall be as follows: 

1. If premiums are paid monthly on outstanding bal- · 
ances, the monthly premium rate per $1,000 of insurance 
in force is $0.62. 

2. If premiums are paid in one sum for the entire 
duration of the indebtedness: 

Single Premium Rates (Discounted for Interest and Mortality) 
Per $100,00 of Initial Insured Indebtedness Repayable 
in Indicated Number of Equal Monthly Installments 

6 $0.22 
12 0.40 
24 0.75 
36 1.09 
48 1.42 
60 1.74 
72 2.05 
84 2.35 
96 2.64 

108 2.92 
120 3.19 

3. For the purpose of computing the average amount 
of insurance in force on all debtors of a creditor in 
paragraphs 1 and 2 of this subsection, there shall be 
included the insurance in force on all debtors of any 
subsidiary or affiliate of the creditor whether provided by 
one or more insurers, unless the Commissioner deter-
mines that it is inequitable to do so. 

4. As an alternative to the standards set forth in 
paragraphs 1 and 2 of this subsection, an insurer may, 
where age data applicable to the insured persons are 
available, determine premium rates based on such age 
data and computed in a manner consistent with para-
graphs 1 and 2 of this subsection. 

5. Standards for premium rates for indebtedness re-
payable in installments other than as indicated in this 
subsection shall be the equivalent of the standards set 
forth in paragraphs 1 and 2 of this subsection. 

6. The standards for premium rates set forth in para-
graphs 1 and 2 of this subsection are applicable to the 
type of credit life insurance contract customarily offered 
for sale. Standards for premium rates in the case of 
forms which vary in any material respect from this stan-
dard type of credit life insurance contract shall reflect 
such variations to the extent that there is a measurable 
difference in the cost of the coverage provided. 

(g) Standards for premium rates for credit accident and 
health insurance shall be as follows: 

1. If premiums are paid in one sum for the entire 
duration of the indebtedness, the following rates per 
$100.00 of initial indebtedness repayable in indicated 
number of equal monthly installments: 
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Number of Equal 
Monthly Installments 

6 
12 
24 
36 
48 
60 
72 
84 
96 

108 
120 
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Single Premium Rates per 
$100,00 of Initial Indebtedness 

Column I Column II 
$1.28 $1.43 

1.71 1.90 
2.05 2.28 
2.26 2.52 
2.49 2.76 
2.66 2.95 
2.80 3.12 
2.95 3.29 
3.11 3.45 
3.24 3.60 
3.35 3.72 

2. The premium rates set forth in paragraph 1 of this 
subsection are for contracts providing benefits commensu-
rate with the amount of insured indebtedness payable 
after the 14th day of disability retroactive to the first day 
of disability, and shall be applicable as follows: 

i. Column I shall be applicable for such contracts 
which contain a provision excluding or denying claim 
for disability resulting from preexisting illness, disease 
or physical condition, whether or not by name or 
specific description, which totally disabled the debtor at 
any time during the six-month period immediately pre-
ceding the effective date of the debtor's coverage, but 
contain no other provision which excludes or restricts 
liability in the event of disability caused in a certain 
specified manner, except as further provided in this 
paragraph. 

ii. Column II shall be applicable for such contracts 
which contain a provision that no claim for disability 
shall be reduced or denied on the ground that an 
illness, disease or physical condition of a debtor, not 
excluded from coverage at the time the debtor's insur-
ance becomes effective by name or specific description 
in an amendment or rider signed by the debtor, had 
existed prior to the effective date of the debtor's cover-
age, but contain no other provision which excludes or 
restricts liability in the event of disability caused in a 
certain specified manner, except as further provided in 
this paragraph. 

iii. Any contract to which either Column I or Col-
umn II rates apply may, however, contain provisions 
excluding or restricting coverage in the event of preg-
nancy, intentionally self-inflicted injuries, foreign travel 
or residence, travel or flight in nonscheduled aircraft, 
war or military service. 

3. Standards for premium rates for indebtedness re-
payable in installments other than as indicated in para-
graph 1 of this subsection shall be consistent with the 
above standards. 

4. If premium rates are payable other than in one 
sum, an insurer may determine such rates on a basis 
consistent with the above rates, taking into consideration 
interest and mortality. 
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5. The standards for premium rates set forth in para-
graphs 1 and 2 of this subsection are applicable to the two 
forms of credit accident and health insurance described 
which are illustrative of the kinds of coverage that may be 
issued. Nothing in this subsection, however, shall pre-
clude an insurer from filing other forms of credit accident 
and health insurance for the consideration of the Com-
missioner. Standards for premium rates for contracts 
providing benefits on a basis different from those de-
scribed in this subsection shall be consistent with the 
standards set forth in this subsection. 

(h) Standards for premium rates for contracts combining 
credit life and credit accident and health coverage in one 
policy shall be consistent with the standards set forth in 
subsection (t) and (g) of this Section. 

(i) Commencing with the policy anniversary date of a 
group policy which occurs on or after the effective date of 
this Subchapter, the insurer shall use certificates of group 
insurance and notices of proposed insurance as required by 
this Subchapter with a premium rate for the coverage 
provided which does not exceed the applicable schedules 
filed with the Commissioner. 

(j) An insurer may from time to time revise its schedule 
of premium rates for policies of credit life insurance and 
credit accident and health insurance and shall file such 
revised schedules with the Commissioner. 

Amended by R.1990 d.44, effective January 16, 1990 (operative date 
March 18, 1990). 

See: 21 N.J.R. 3052(a), 22 N.J.R. 233(a), 22 N.J.R. 392(a). 
In (t)l: deleted tables for insurance amounts and monthly premium 

rates and added text, "the monthly ... is $0.62." 
In (t)2: deleted tables for insurance amounts and single premium 

rates and added revised table for "single premium rates .... " 
In (g)l: revised table of monthly installments and single premium 

rates by changing rates for monthly installments ranging from 6 to 36 
months and adding rates for installments from 48 to 120 months. 

11:2-3.13 Maximum payments by debtors 
(a) The amount collected from a debtor for credit life or 

credit accident and health insurance shall not exceed the 
premium charged by the insurer; provided, that if the 
amount collected from a debtor is determined in a single 
sum but the premium charged by the insurer is not, the 
amount so collected from a debtor shall not exceed the 
lesser of: 

1. The single premium rate set forth in Section 3.12 
(Standards for premium rates) of this Chapter, or such 
higher single premium rate consistent with such premiums 
to be charged by the insurer pursuant to that Section; 
and 

2. The aggregate of the premiums to be charged by 
the insurer. 

(b) The amount determined in accordance with either 
subsection (a)l or 2 of this Section shall be computed as of 
the time the amount collected from the debtor is deter-
mined. 
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(c) Nothing in this Subchapter shall be construed to 
legalize any charge now illegal under any statute or rule of 
law governing credit transactions. 

11:2-3.14 Refunds 

(a) Each individual policy or group certificate of credit 
life insurance and credit accident and health insurance for 
which a payment is collected from the debtor shall provide 
that, in the event of termination of the insurance prior to 
the scheduled maturity date of the indebtedness, any refund 
due of premium or of an amount collected from the debtor 
for insurance shall be paid or credited promptly to the 
insured debtor. 

(b) If a creditor collects a payment from a debtor for 
credit life insurance and credit accident and health insur-
ance and such insurance does not become effective, the 
creditor shall immediately give written notice to such debtor 
and shall promptly refund to or credit to the account of the 
debtor the amount collected from him for such insurance. 

(c) The filing requirement set forth in Section 3.9 (Filing) 
of this Chapter will be considered satisfied if such refund 
formulas are set forth in the individual policy or certificate 
of group insurance filed for the coverages to which such 
refund formulas relate and the filing of said forms has been 
acknowledged and not disapproved by the Commissioner. 

( d) In the event that the refund formula to be so set forth 
is the "sum of digits" formula commonly known as the 
"Rule of 78", it shall be sufficient to so refer to it. 

( e) As a guide to insurers in preparing refund formulas, 
the following system of formulas is acceptable to the Com-
missioner. 

1. The refund of premiums in the case of reducing 
term credit life insurance on which premiums are payable 
other than by a single premium and of level-term credit 
life insurance shall be equal to the pro rata unearned 
gross premium, and in the case of reducing term credit 
life insurance paid by a single premium and of credit 
accident and health insurance shall be equal to the 
amount computed by the "sum of digits" formula, com-
monly known as the "Rule of 78". 

2. The refund of the amount collected from the debt-
or for insurance in the case of reducing term credit life 
insurance where such amount is payable other than in a 
single sum and of level-term credit life insurance shall be 
equal to the pro rata unearned gross amount to be 
collected, and in the case of reducing term credit life 
insurance where the whole amount thereof is collected 
from the debtor in a single sum and of credit accident and 
health insurance shall be equal to the amount computed 
by the "sum of digits" formula, commonly known as the 
"Rule of 78". 
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(f) Nothing contained in subsection (e) of this Section 
shall preclude insurers from filing other formulas which 
produce a just, fair and equitable result. 

(g) In no event need a refund or credit be made if the 
amount thereof is less than $1.00. 

(h) An insurer shall promptly refund to an individual 
policyholder and refund or credit to a group policyholder 
any refund of premium due on termination of insurance 
prior to the scheduled maturity date of the indebtedness, 
and a group policyholder or creditor shall promptly refund 
or credit to the debtor any refund due pursuant to this 
Section. 

11:2-3.15 Maintenance of statistics 

(a) Each insurer writing credit life insurance and credit 
accident and health insurance shall maintain statistics, sub-
ject to call by the Commissioner from time to time, on a 
policy-year basis for group policies and on a calendar-year 
basis for individual policies with respect to each creditor on 
whose debtors term insurance is provided, showing on an 
accrual basis, separately for credit life insurance and credit 
accident and health insurance and separately for direct 
business and reinsurance assumed, the following: 

1. Gross premiums received; 

2. Refunds of premium on terminated insurance; 

3. Increase in unearned premium reserve; 

4. Earned premiums; 

5. Claims paid; 

6. Increase in claim reserve; 

7. Claims incurred; 

8. Reserve increases other than the increases de-
scribed in paragraphs 3 and 6 of this subsection; 

9. Commissions; 

10. Fees and other allowances; 

11. Dividends and experience rating refunds; 

12. Mean amount of life insurance in force; and 

13. Mean number of individual policies in force dur-
ing the calendar year. 

(b) With respect to credit accident and health insurance, 
each insurer shall keep a record for each creditor which, in 
addition to the statistics set forth in subsection (a) of this 
Section, shall show the nature of the benefits payable, the 
applicable waiting period and the rate at which premiums 
are charged therefor. 
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11:2-3.16 Issuance of policies 
All policies of credit life insurance and credit accident 

and health insurance shall be delivered or issued for delivery 
in this State only by an insurer authorized to do an insur-
ance business therein, and shall be issued only through 
holders of licenses or authorizations issued by the Commis-
sioner. 

11:2-3.17 Payment of claims 
(a) All claims shall be promptly reported to the insurer or 

its designated claim representative, and the insurer shall 
maintain adequate claim files. All claims shall be settled as 
soon as possible and in accordance with the terms of the 
insurance contract. 

(b) All claims shall be paid either by draft drawn upon 
the insurer or by check of the insurer to the order of the 
claimant to whom payment of the claim is due pursuant to 
the policy provisions, or upon direction of such claimant to 
one specified. 

(c) No plan or arrangement shall be used whereby any 
person, firm or corporation other than the insurer or its 
designated claim representative shall be authorized to settle 
or adjust claims. 

( d) The creditor shall not be designated as claim repre-
sentative for the insurer in adjusting claims; provided, that 
a group policyholder may, by arrangement with the group 
insurer, draw drafts or checks in payment of claim due to 
the group policyholder subject to audit and review by the 
insurer. 

( e) The insurer shall make periodic audits of claim pay-
ments made on its behalf by claim representatives or group 
policyholders. 

11:2-3.18 Existing insurance; choice of insurer 
When credit life insurance or credit accident and health 

insurance is required as additional security for any indebted-
ness, the debtor shall, upon request to the creditor, have the 
option of furnishing the required amount of insurance 
through existing policies of insurance owned or controlled 
by him, or of procuring and furnishing the required cover-
age through any insurer authorized to transact an insurance 
business within this State. 

Note Cases 
Coborrower failed to produce sufficient direct evidence to raise 

genuine issue of material fact concerning the validity of primary 
borrower's consent; charge not proved unconscionable. Jefferson 
Loan Co., Inc. v. Livesay, 175 N.J.Super. 470, 417 A.2d 1164 (Dist.a. 
1980). 

11:2-3.19 Separability 
If any provision of this Subchapter or the application 

thereof to any person or circumstances is held invalid, the 
remainder of the Subchapter and the application of such 
provision to other persons or circumstances shall not be 
affected thereby. 
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SUBCHAPTER 4. ELECTRONIC DATA 
PROCESSING EQUIPMENT 

Authority 
Unless otherwise expressly noted, all provisions of this Subchapter 4 

were adopted by the Commissioner, Department of Insurance 
pursuant to authority delegated at N.J.S.A. 17:23-1, as amended, 
and were filed and became effective January 5, 1961. 

11:2-4.1 Cost of equipment as admitted asset 
In determining the financial condition of a domestic or 

foreign insurance company or the United States branch of 
an alien insurance company, there shall be allowed as 
admitted assets the cost of electronic data processing equip-
ment (hardware) purchased by the company, provided that 
such cost shall be amortized in full over a period not to 
exceed five calendar years, and provided further that where 
software is necessary to operate the system, such software 
shall be included as an asset. 

Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

Added provisions necessary in determining hardware and software as 
assets. 

SUBCHAPTER 5. PROXIES, CONSENTS AND 
AUTHORIZATIONS 

11:2-5.1 Applicability 

(a) This Subchapter is applicable to all domestic stock 
insurers having 100 or more stockholders; provided, howev-
er, that this Subchapter shall not apply to any insurer if 95 
per cent or more of its stock is owned or controlled by a 
parent or an affiliated insurer and the remaining shares are 
held by less than 500 stockholders. 

(b) A domestic stock insurer which files with the Securi-
ties and Exchange Commission forms of proxies, consents 
and authorizations complying with the requirements of the 
Securities and Exchange Act of 1934 and the Securities and 
Exchange Acts Amendments of 1964 and Regulation X-14 
of the Securities and Exchange Commission promulgated 
thereunder shall be exempt from the provisions of this 
Subchapter. 

11:2-5.2 Solicitation; prohibition 
No domestic stock insurer, or any director, officer or 

employee of such insurer subject to Section 4.1 (Applicabili-
ty) of this Chapter, or any other person, shall solicit, or 
permit the use of his name to solicit, by mail or otherwise, . 
any proxy, consent or authorization in respect of any stock 
of such insurer in contravention of this Subchapter, and 
Subchapter 6 (Information Generally) required in proxy 
statement, and Subchapter 7 (Information Required by Par-
ticipants in Proxy Solicitation in Election Contest) of this 
Chapter. 
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11:2-5.3 Disclosure of equivalent information 

Unless proxies, consents or authorizations in respect of a 
stock of a domestic insurer subject to Section 4.1 (Applica-
bility) of this Chapter are solicited by or on behalf of the 
management of such insurer from the holders of records of 
stock of such insurer in accordance with this Subchapter and 
Subchapter 6 (Information Required in Proxy Statement, 
Generally) and Subchapter 7 (Information Required by 
Participants in Proxy Solicitation in Election Contest) prior 
to any annual or other meeting, such insurer shall, in 
accordance with this Subchapter, and for such further regu-
lations as the Commissioner may adopt, file with the Com-
missioner and transmit to all stockholders of record infor-
mation substantially equivalent to the information which 
would be required to be transmitted if a solicitation were 
made. 

11:2-5.4 Definitions 

(a) The definitions and instructions set out in Schedule 
SIS, as promulgated by the National Association of Insur-
ance Commissioners, shall be applicable for purpose of this 
Subchapter. 

(b) The terms "solicit" and "solicitation" for purposes of 
this Subchapter include: 

1. Any request for a proxy, whether or not accompa-
nied by or included in a form of proxy; 

2. Any request to .execute or not to execute, or to 
revoke, a proxy; or 

3. The furnishing of a proxy or other communication 
to stockholders under circumstances reasonably calculated 
to result in the procurement, withholding or revocation of 
a proxy. 

(c) The terms "solicit" and "solicitation" shall not in-
clude: 

1. Any solicitation by a person in respect of stock of 
which he is the beneficial owner; 

2. Action by a broker or other person in respect to 
stock carried in his name or in the name of his nominee 
in forwarding to the beneficial owner of such stock solicit-
ing material received from the company; or impartially 
instructing such beneficial owner to forward a proxy to 
the person, if any, to whom the beneficial owner desires 
to give a proxy; or impartially requesting instructions 
from the beneficial owner with respect to the authority to 
be conferred by the proxy and stating that a proxy will be 
given if the instructions are received by a certain date; or 

3. The furnishing of a form of proxy to a stockholder 
upon the unsolicited request of such stockholder, or the 
performance by any person of ministerial acts on behalf of 
a person soliciting a proxy. 
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11:2-5.S Information to be furnished to stockholders . 
(a) No solicitation subject to this Subchapter shall be 

made unless each person solicited is concurrently furnished 
or has previously been furnished with a written proxy state-
ment containing the information specified in Subchapter 6 
(Information Required in Proxy Statement, Generally) of 
this Chapter. 

(b) If the solicitation is made on behalf of the manage-
ment of the insurer and relates to an annual meeting of 
stockholders at which directors are to be elected, each proxy 
statement furnished pursuant to subsection (a) of this Sec-
tion shall be accompanied or preceded by an annual report, 
in preliminary or final form, to such stockholders containing 
such financial statements for the last fiscal year as are 
referred to in Schedule SIS under the heading "Financial 
Reporting to Stockholders." Subject to the requirements of 
this subsection with respect to financial statements, the 
annual report to stockholders may be in any form deemed 
suitable by the management. 

(c) Two copies of each report sent to the stockholders 
pursuant to this Section shall be mailed to the Commission-
er not later than the date on which such report is first sent 
or given to stockholders or the date on which preliminary 
copies of solicitation material are filed with the Commis-
sioner pursuant to subsection (a) of Section 5.7 (Material 
required to be filed) of this Chapter, whichever date is later. 

11:2-5.6 Proxy requirements 

(a) The following requirements shall be included in the 
form of proxy: 

1. An indication in boldface type as to whether or not 
the proxy is solicited on behalf of the management; 

2. A specifically designated blank space for dating the 
proxy; and 

3. Clear and impartial identification of each matter or 
group of related matters intended to be acted upon, 
whether proposed by the management or stockholders. 

( c) Means shall be provided in the proxy for the person 
solicited to specify by ballot a choice between approval or 
disapproval of each matter or group of related matters 
referred to therein, other than elections to office. A proxy 
may confer discretionary authority with respect to matters as 
to which a choice is not so specified if the form of proxy 
states in boldface type how it is intended to vote the shares 
or authorization represented by the proxy in each such case. 

( d) A proxy may confer discretionary authority with re-
spect to other matters which may come before the meeting, 
provided the persons on whose behalf the solicitation is 
made are not aware a reasonable time prior to the time the 
solicitation is made that any other matters are to be present-
ed for action at the meeting and provided further that a 
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specific statement to that effect is made in the proxy state-
ment or in the form of proxy. 

( e) No proxy shall confer authority either: 

1. To vote for the election of any person to any office 
for which a bona fide nominee is not named in the proxy 
statement; or . 

2. To vote at any annual meeting other than the next 
annual meeting, or any adjournment thereof, to be held 
after the date on which the proxy statement and form of 
proxy are first sent or given to stockholders. 

(f) The proxy statement or form of proxy shall provide, 
subject to reasonable specified conditions, that the proxy 
will be voted and that where the person solicited specifies by 
means of ballot provided pursuant to subsection ( c) of this 
Section a choice with respect to any matter to be acted 
upon, the vote will be in accordance with the specifications 
so made. 

(g) The information included in the proxy statement shall 
be clearly presented and the statements made shall be 
divided into groups according to subject matter, with appro-
priate headings. All printed proxy statements shall be 
clearly and legibly presented. 

11:2-5. 7 Material required to be tiled 
(a) Two preliminary copies of the proxy statement and 

form of proxy and any other soliciting material to be 
furnished concurrently to stockholders shall be filed with the 
Commissioner at least ten days prior to the date definitive 
copies of such materials are first sent or given to stockhold-
ers, of such shorter period prior to that date as the Commis-
sioner may authorize upon a showing of good cause. 

(b) Two preliminary copies of any additional soliciting 
material relating to the same meeting or subject matter to 
be furnished to stockholders subsequent to the proxy state-
ments shall be filed with the Commissioner at least two 
days, exclusive of Saturdays, Sundays or holidays, prior to 
the date copies of this material are first sent or given to 
stockholders, or a shorter period prior to such date as the 
Commissioner may authorize upon a showing of good cause. 

( c) Two definitive copies of the proxy statement, form of 
proxy and all other soliciting material, in the form in which 
this material is furnished to stockholders, shall be filed with, 
or mailed for filing to, the Commissioner not later than the 
date such material is first sent or given to the stockholders. 

( d) Where any proxy statement, form of proxy or other 
material filed pursuant to this Subchapter is amended or 
revised, two of the copies shall be marked to clearly show 
such changes. 

( e) Copies of replies to inquiries from stockholders re-
questing further information and copies of communications 
which do no more than request that forms of proxy thereto-
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fore solicited be signed and returned need not be filed 
pursuant to this Section. 

(f) Notwithstanding the provisions of subsections (a) and 
(b) of this Section, and of subsection (k) of Section 5.10 
(Election contests, special provisions) of this Chapter, copies 
of soliciting material in the form of speeches, press releases 
and radio or television scripts may, but need not, be filed 
with the Commissioner prior to use or publication. Defini-
tive copies, however, shall be filed with or mailed for filing 
to the Commissioner as required by subsection ( c) of this 
Section not later than the date such material is used or 
published. The provisions of subsections (a) and (b) of this 
Section and subsection (k) of Section 5.10 (Election con-
tests; special provisions) of this Chapter shall apply; howev-
er, to any reprints or reproductions of all or any part of such 
material. 

11:2-5,8 False or misleading statements 

No solicitation subject to this Subchapter shall be made 
by means of any proxy statement, form of proxy, notice of 
meeting, or other communication, written or oral, contain-
ing any statement which at the time and in the light of the 
circumstances under which it is made, is false or misleading 
with respect to any material fact, or which omits to state any 
material fact necessary in order to make the statements · 
therein not false or misleading or necessary to correct any 
statement in any earlier communication with respect to the 
solicitation of a proxy for the same meeting or subject 
matter which has become false or misleading. 

11:2-5.9 Undated or postdated proxy; prohibition 

No person making a solicitation which is subject to this 
Subchapter shall solicit any undated or postdated proxy or 
any proxy which provides that it shall be deemed to be 
dated as of any date subsequent to the date on which it is 
signed by the stockholder. 

11:2-5.10 Election contests; special provisions 

(a) This Section shall apply to any solicitation subject to 
this Subchapter by any person or group for the purpose of 
opposing a solicitation subject to this Subchapter by any 
other person or group with respect to the election or 
removal of directors at any annual or special meeting of 
stockholders. 

(b) For purposes of this Section the terms "participant" 
and "participant in a solicitation" include: 

1. The insurer; 

2. Any director of the insurer, and any nominee for 
whose election as a director proxies are solicited; or 

3. Any other person, acting alone or with one or more 
other persons, committees or groups, in organizing, di-
recting or financing the solicitation. 
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(c) For the purposes of this Section the terms "partici-
pant" and "participant in a solicitation" do not include: 

1. A bank, broker or dealer who, in the ordinary 
course of business, lends money or executes orders for the 
purchase or sale of stock and who is not otherwise a 
participant; 

2. Any person or organization retained or employed 
by a participant to solicit stockholders or any person who 
merely transmits proxy solicitating material or performs 
ministerial or clerical duties; 

3. Any person employed in the capacity of attorney, 
accountant, or advertising, public relations or financial 
adviser, and whose activities are limited to the perfor-
mance of his duties in the course of such employment; 

4. Any person regularly employed as an officer or 
employee of the insurer or any of its subsidiaries or 
affiliates who is not otherwise a participant; or 

5. Any officer or director of, or any person regularly 
employed by any other participant, if such officer, di-
rector, or employee is not otherwise a participant. 

(d) No solicitation subject to this Section shall be made 
by any person other than the management of an insurer 
unless at least five business days prior thereto, or such . 
shorter period as the Commissioner may authorize upon a 
showing of good cause, there has been filed with the Com-
missioner by or on behalf of each participant in such 
solicitation, a statement in duplicate containing the informa-
tion specified by Subchapter 7 (Information required by 
participants in proxy solicitation in election contest) of this 
Chapter and a copy of any material proposed to be distrib-
uted to stockholders in furtherance of such solicitation. 
Where preliminary copies of any materials are filed, distri-
bution to stockholders should be deferred until the Commis-
sioner's comments have been received and complied with. 

( e) Within five business days after a solicitation subject to 
this Section is made by the management of an insurer, or 
such longer period as the Commissioner may authorize 
upon a showing of good cause, there shall be filed with the 
Commissioner, by or on behalf of each participant in such 
solicitation, other than the insurer, and by or on behalf of 
each management nominee for director, a statement in 
duplicate containing the information specified by Subchap-
ter 7 (Information Required by Participants in Proxy Solici-
tation in Election Contest) of this Chapter. 

(f) If any solicitation on behalf of management or any 
other person has been made, or if proxy material is ready 
for distribution, prior to a solicitation subject to this Section 
in opposition thereto, a statement in duplicate containing 
the information specified in Subchapter 7 (Information Re-
quired by Participants in Proxy Solicitation in Election 
Contest) of this Chapter shall be filed with the Commission-
er, by or on behalf of each participant in such prior solicita-
tion, other than the insurer, as soon as reasonably practica-
ble after the commencement of the solicitation in opposition 
thereto. 
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(g) If subsequent to the filing of the statements required 
by subsections (d) through (f) of this Section, additional 
persons become participants in a solicitation subject to this 
Section, there shall be filed with the Commissioner, by or on 
behalf of each such person, a statement in duplicate con-
taining the information specified by Subchapter 7 (Informa-
tion Required by Participants in Proxy Solicitation in Elec-
tion Contest) of this Chapter, within three business days 
after such person becomes a participant, or such longer 
period as the Commissioner may authorize upon a showing 
of good cause. 

(h) If any material change occurs in the facts reported in 
any statement filed by or on behalf of any participant, an 
appropriate amendment to such statement shall be filed 
promptly with the Commissioner. 

(i) Each statement and amendment thereto filed pursuant 
to subsections (d) through (h) of this Section shall be part of 
the public files of the Commissioner. 

G) Notwithstanding the provisions of Section 4.5(a) (In-
formation to be furnished to stockholder) of this Chapter, a 
solicitation subject to this Section may be made prior to 
furnishing stockholders a written proxy statement containing 
the information specified in Subchapter 6 (Information Re-
quired in Proxy Statement, Generally) of this Chapter, with 
respect to such solicitation provided that: 

1. The statements required by paragraph 3 of this 
subsection are filed by or on behalf of each participant in 
such solicitation; 

2. No form of proxy is furnished to stockholders prior 
to the time the written proxy statement required by 
Section 4.S(a) (Information to be furnished to stockhold-
er) of this Chapter, is furnished to such persons; howev-
er, this paragraph shall not apply where a proxy statement 
then meeting the requirements of Subchapter 6 (Informa-
tion Required in Proxy Statement, Generally) of this 
Chapter, has been furnished; 

3. At least the information specified in subsections ( e) 
and (f) of this Section, to be filed by each participant, or 
an appropriate summary thereof, are included in each 
communication sent or given to stockholders in connec-
tion with the solicitation. 

4. A written proxy statement containing the informa-
tion specified in Subchapter 6 (Information Required in 
Proxy Statement, Generally) of this Chapter, with respect 
to a solicitation is sent or given stockholders at the 
earliest practicable date. 

(k) Two copies of any soliciting material proposed to be 
sent or given to stockholders prior to the furnishing of the 
written proxy statement required by Section 4.S(a) (Informa-
tion to be furnished to stockholders) of this Chapter shall be 
filed with the Commissioner in preliminary form at least five 
business days prior to the date definitive copies of such 
material are first sent or given to such persons, or shorter 
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period as the Commissioner may authorize upon a showing 
of good cause. 

(l) Notwithstanding the provisions of Section 4.S(b) and 
(c) (Information to be furnished to stockholders) of this 
Chapter, two copies of any portion of the report referred to 
in Section 4.S(b) (Information to be furnished to stockhold-
ers) of this Chapter which comments upon or refers to any 
solicitation subject to this Section, or to any participant in 
any such solicitation, other than the solicitation by the 
management, shall be filed with the Commissioner as proxy 
material subject to this Subchapter. Such portion of the 
report shall be filed with the Commissioner in preliminary 
form at least five business days prior to the date copies of 
the report are first sent or given to stockholders. 

SUBCHAPTER 6. INFORMATION REQUIRED IN 
PROXYSTATEMENT,GENERALLY 

11:2-6.1 Revocability of proxy 
(a) The proxy statement shall state whether or not the 

person giving the proxy has the power to revoke it. 

(b) If the right of revocation before the proxy is exercised 
is limited or is subject to compliance with any formal 
procedure, the proxy statement shall briefly describe such 
limitation or procedure. 

11:2-6.2 Dissenters' rights of appraisal 
(a) The proxy statement shall outline briefly the rights of 

appraisal or similar rights of dissenting stockholders with 
respect to any matter to be acted upon and indicate any 
statutory procedure required to be followed by such stock-
holders in order to perfect their rights. 

(b) Where such rights may be exercised only within a 
limited time after the date of the adoption of a proposal, the 
filing of a charter amendment, or other similar act, the 
proxy statement shall state whether the person solicited will 
be notified of such date. 

11:2-6.3 Solicitation by management 
(a) If the solicitation is made by the management of the 

insurer, the proxy statement shall so state. 

(b) The proxy statement shall state the name of any 
director of the insurer who has informed the management in 
writing that he intends to oppose any action intended to be 
taken by the management, and shall indicate the action 
which he intends to oppose. 

11:2--6.4 Solicitation by nonmanagernent 
(a) If the solicitation is made other than by the manage-

ment of the insurer, the proxy statement shall state: 
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1. The names and addresses of the persons by whom 
and on whose behalf it is made; and 

2. The names and addresses of the persons by whom 
the cost of solicitation has been or will be borne, directly 
or indirectly. 

11:2-6.5 Solicitation by specially engaged employees or 
paid solicitors 

(a) If the solicitation is to be made by specially engaged 
employees or paid solicitors, the proxy statement shall state: 

1. The material features of any contract or arrange-
ment for such solicitation and identify the parties; and 

2. The cost or anticipated cost thereof. 

11:2-6.6 Disclosure of interests of solicitors 
The proxy statement shall describe briefly any substantial 

interest, direct or indirect, by stockholdings or otherwise, of 
any director, nominee for election for director, officer and, 
if the solicitation is made other than on behalf of manage-
ment, each person on whose behalf the solicitation is made, 
in any matter . to be acted upon other than elections to 
office. 

11:2-6.7 Stocks and principal stockholders 
(a) As to each class of voting stock of the insurer entitled 

to be voted at the meeting, the proxy statement shall state: 

1. The number of shares outstanding; and 

2. The number of votes to which each class is entitled. 

(b) The proxy statement shall give the date as of which 
the record list of stockholders entitled to vote at the meet-
ing will be determined. 

(c) If the right to vote is not limited to stockholders of 
record on that date, the proxy statement shall indicate the 
conditions under which other stockholders may be entitled 
to vote. 

( d) If action is to be taken with respect to the election of 
directors, and if the persons solicited have cumulative voting 
rights, the proxy statement shall state: 

1. That they have such rights; and 

2. The conditions precedent to the exercise thereof. 

11:2-6.8 Nominees and directors 
(a) If action is to be taken with respect to the election of 

directors, the proxy statement shall furnish the following 
information (in tabular form to the extent practicable) with 
respect to each person nominated for election as a director 
and with respect to every other person whose term of office 
as a director will continue after the meeting: 

1. The name of each such person; 
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2. When his term of office or the term of office for 
which he is a nominee will expire; 

3. All other positions and offices with the insurer 
presently held by him; 

4. Which persons are. nominees for election as di-
rectors at the meeting; 

5. His present principal occupation or employment 
and the name and principal business of any corporation or 
other organization in which such employment is carried 
on; 

6. Similar information as to all of his principal occu-
pations or employments during the last five years, unless 
he is now a director and was elected to his present term 
of office by a vote of stockholders at a meeting for which 
proxies were solicited under this regulation; 

7. If he is or has previously been a director of the 
insurer, the period or periods during which he has served 
as such; and 

8. As of the most recent practicable date, the approxi-
mate amount of e~ch class of stock of the insurer or any 
of its parents, subsidiaries or affiliates other than di-
rectors' qualifying shares, beneficially owned directly or 
indirectly by him. If he is not the beneficial owner of any 
such stocks make a statement to that effect. 

11:2-6.9 Remuneration and other transactions with 
management and others 

(a) The proxy statement shall furnish the information 
reported or required in item 1 of Schedule SIS under the 
heading "Information regarding management and directors" 
if action is to be taken with respect to: 

1. The election of directors; 

2. Any remuneration plan, contract or arrangement in 
which any director, nominee or election as a director, or 
officer of the insurer will participate; 

3. Any pension or retirement plan in which any such 
person will participate; or 

4. The granting or extension to any such person of any 
options, warrants or rights to purchase any stocks, other 
than warrants or rights issued to stockholders, as such, on 
a pro rata basis. 

(b) If the solicitation is made on behalf of persons other 
than the management, information shall be furnished only 
as to Item 1-A of the aforesaid heading of Schedule SIS. 

11:2-6.10 Bonus, profit sharing and other remuneration 
plans 

(a) If action is to be taken with respect to any bonus, 
profit sharing, or other remuneration plan, the insurer 
furnish the following information: -
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1. A brief description of the material features of the 
plan; 

2. Each class of persons who will participate therein 
and the approximate number of persons in each such 
class; 

3. The basis of such participation; 

4. The amounts which would have been distributable 
under the plan during the last calendar year to: 

i. Each person named in Section 6.9 (Remuneration 
and other transactions with management and others) of 
this Chapter; 

ii. Directors and officers as a group; and 

iii. All other employees as a group, if the plan had 
been in effect. 

(b) If the plan to be acted upon may be amended ( other 
than by a vote of stockholders) in a manner which would 
materially increase the cost thereof to the insurer or to 
materially alter the allocation of the benefits as between the 
groups specified in paragraph 4 of subsection (a) of this 
Section the nature of such amendments should be specified. 

11:2-6.11 Pension and retirement plan 
(a) If action is to be taken with respect to any pension or 

retirement plan of the insurer, the proxy statement shall 
furnish the following information: 

1. A brief description of the material features of the 
plan; 

2. Each class of persons who will participate therein; 

3. The approximate number of persons in each such 
class; and 

4. The basis of such participation; 

5. The approximate total amount necessary to fund 
the plan with respect to: 

i. Past services; 

ii. The period over which such amount is to be paid; 
and 

iii. The estimated annual payments necessary to pay 
the total amount over such period; the estimated annu-
al payment to be made with respect to current services. 

6. The amount of such annual payments to be made 
for the benefit of: 

i. Each person named in Section 6.9 (Remuneration 
and other transactions with management and others) of 
this Chapter; 

ii. Directors and officers as a group; and 

iii. Employees as a group. 
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(b) If the plan to be acted upon may be amended ( other 
than by a vote of stockholders) in a manner which would 
materially increase the cost thereof to the insurer, or to 
materially alter the allocation of the benefits as between the 
groups specified in paragraph 6 of subsection (a) of this 
Section, the nature of such amendments should be specified. 

11:2-6.12 Options, warrants or rights 
(a) If action is to be taken with respect to the granting or 

extension of any options, warrants or rights ( all referred to 
herein as "warrants") to purchase stock of the insurer or of 
any subsidiary or affiliate, other than warrants issued to all 
stockholders on a pro rata basis, the proxy statement shall 
furnish the following information: 

1. The title and amount of stock called for or to be 
called for; 

2. The prices, expiration dates and other material 
conditions upon which the warrants may be exercised; 

3. The consideration received or to be received by the 
insurer, subsidiary or affiliate for the granting or exten-
sion of the warrants; and 

4. The market value of the stock called for or to be 
called for by the warrants, as of the latest practicable 
date. 

(b) If known, the proxy statement shall state separately 
the amount of stock called for or to be called for by 
warrants received or to be received by the following persons, 
naming each such person: 

1. Each person named in Section 6.9 (Remuneration 
and other transactions with management and others) of 
this Chapter; and 

2. Each other person who will be entitled to acquire 
five per cent or more of the stock called for or to be 
called for by such warrants. 

( c) If known, the proxy statement shall state also the total 
amount of stock called for or to be called for by such 
warrants, received or to be received by all directors and 
officers of the company as a group, and by all such employ-
ees, without naming them. 

11:2-6.13 Authorization or issuance of stock 
(a) If action is to be taken with respect to the authoriza-

tion or issuance of any stock of the insurer, the proxy 
statement shall furnish the title, amount and description of 
the stock to be authorized or issued. 

(b) If the shares of stock are other than additional shares 
of common stock of a class outstanding, the proxy statement 
shall furnish a brief summary of the following, if applicable: 

1. Dividend rights; 

2. Voting rights; 
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3. Liquidation rights; 

4. Preemptive rights; 

5. Conversion rights; 

6. Redemption and sinking fund provisions; and 

7. Interest rate and date of maturity. 

(c) If the shares of stock to be authorized or issued are 
other than additional shares of common stock of a class 
outstanding, the Commissioner may require financial state-
ments comparable to those contained in the annual report. 

11:2-6.14 Mergers, consolidations, acquisitions and 
similar matters 

(a) If action is to be taken with respect to a merger, 
consolidation, acquisition, or similar matter, the proxy state-
ment shall furnish, in brief outline, the following informa-
tion: 

1. The rights of appraisal or similar rights of dissen-
ters with respect to any matters to be acted upon; 

2. Any procedure required to be followed by dissent-
ing stockholders in order to perfect such rights; 

3. The material features of the plan or agreement; 

4. The business done by the company to be acquired 
or whose assets are being acquired; 

5. The high and low sales prices for each quarterly 
period within two years (if available); and 

6. The percentage of outstanding shares which must 
approve the transaction before it is consummated. 

(b) For each company involved in a merger, consolidation 
or acquisition, the following financial statements should be 
furnished: 

1. A comparative balance sheet as of the close of the 
last two fiscal years. 

2. A comparative statement of operating income and 
expenses for each of the last two fiscal years and, as a 
continuation of each statement, a statement of earning 
per share after related taxes and cash dividends paid per 
share. 

3. A pro forma combined balance sheet and income 
and expenses statement for the last fiscal year giving 
effect to the necessary adjustments with respect to the 
resulting company. 

11:2-6.15 Restatement of accounts 
(a) If action is to be taken with respect to the restatement 

of any asset, capital, or surplus of the insurer, the proxy 
statement shall furnish the following information: 

1. The nature of the restatement; 

2. The date as of which it is to be effective; 
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3. The reasons for the restatement and for the selec-
tion of the particular effective date; and 

4. The name and amount of each account affected by 
the restatement and the effect of the restatement thereon. 

11:2-6.16 Matters not required to be submitted 
(a) If action is to be taken with respect to any matter 

which is not required to be submitted to a vote of stockhold-
ers, the proxy statement shall state: 

1. The nature of such matter; 

2. The reason for submitting it to a vote of stockhold-
ers; and 

3. That action which is intended to be taken by the 
management in the event of a negative vote on the matter 
by the stockholders. 

11:2-6.17 Amendment of charter, bylaws or other 
dc,cuments 

If action is to be taken with respect to any amendment of 
the insurer's charter, bylaws or other documents as to which 
information is not required above, the proxy statement shall 
state briefly the reasons for and general effect of such 
amendment, and the vote needed for its approval. 

SUBCHAPTER 7. INFORMATION REQUIRED BY 
PARTICIPANTS IN PROXY SOLICITATION 
IN ELECTION CONTEST 

11:2-7.1 Required information 
(a) Statements filed by or on behalf of a participant 

(other than the insurer) in a proxy solicitation in an election 
contest shall include the following information: 

1. The name and address of the insurer. 

2. The participant's name and business address. 

3. The participant's present principal occupation or 
employment, and the name, principal business and ad-
dress of any corporation or other organization in which 
such employment is carried on. 

4. The participant's residence address. 

5. Information as to all the participant's material oc-
cupations, positions, officers or employments during the 
last ten years, including: 

i. Starting and ending dates of each; and 

ii. The name, principal business and address of any 
business corporation or other business organization in 
which each such occupation, position, office or employ-
ment was carried on. 
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6. Whether or not the participant is or has been a 
participant in any other proxy contest involving this com-
pany or other companies within the past ten years. If so, 
the proxy statement shall: 

i. Identify the principals; 

ii. State the subject matter; 

iii. Describe the participant's relationship to the 
parties; and 

iv. State the outcome. 

7. Whether or not during the past ten years the 
participant has been convicted in a criminal proceeding 
(excluding traffic violations or similar misdemeanors). If 
so, the proxy statement shall state: 

i. The date(s) of conviction; 

ii. The nature of conviction; 

iii. The name and location of the court; and 

iv. The penalty imposed or other disposition of the 
case. 
8. A negative answer to paragraph 7 of this subsection 

need not be included in the proxy statement or other 
proxy soliciting material. 

9. The amount of each class of stock of the insurer 
which the participant owns beneficially, directly or indi-
rectly. · 

10. the amount of each class of stock of the insurer 
which the participant owns of record but not beneficially. 

11. With respect to the stock specified in paragraphs 9 
and 10 of this subsection, the proxy statement shall state: 

i. The amounts acquired within the past two years; 

ii. The dates of acquisition; and 

iii. The amounts acquired on each date. 

12. If any part of the purchase price or market value 
of any of the stock specified in paragraphs 9 and 10 of 
this subsection is represented by funds borrowed or other-
wise obtained for the purpose of acquiring or holding 
such stock, the proxy statement shall so state and shall 
indicate the amount of the indebtedness as of the latest 
practicable date. 

13. If any part of the purchase price or market value 
of any of the stock specified in paragraphs 9 and 10 of 
this subsection were borrowed or obtained other than 
pursuant to a margin account or bank loan in the regular 
course of business of a bank, broker or dealer, the proxy 
statement shall briefly describe the transaction, and state 
the names of the parties. 

14. Whether or not the participant is a party to any 
contracts, arrangements or understandings with any per-
son with respect to any stock of the insurer. 
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i. If so, the proxy statement shall: 

(1) Name the persons with whom such contracts, 
arrangements or understandings exist; and 

(2) Give the details thereof. 

ii. Such contracts, arrangements, or understandings 
include, but are not limited to: 

(1) Joint ventures; 

(2) Loan or option arrangements; 

(3) Puts or calls; 

(4) Guarantees against loss or guarantees of prof-
its; 

(5) Division of losses or profits; or 

(6) The giving or withholding of proxies. 

15. The amount of stock of the insurer owned benefi-
cially, directly or indirectly, by each of the participant's 
associates, and the name and address of each such associ-
ate. 

16. The amount of each class of stock of any parent, 
subsidiary or affiliate of the insurer which the participant 
owns beneficially, directly or indirectly. 

17. The time and circumstances under which the par-
ticipant became a participant in the solicitation, and the 
nature and extent of the participant's activities or pro-
posed activities as a participant. 

18. The approximate amount of any material interest, 
direct or indirect, of the participant and of each of the 
participant's associates in any material transactions since 
the beginning of the company's last fiscal year, or in any 
material proposed transactions to which the company or 
any of its subsidiaries or affiliates was or is to be a party 
(where practicable). 

19. Whether or not the participant or any of the 
participant's associates have any arrangement or under-
standing with any person with respect to: 

i. Any future employment by the insurer or its 
subsidiaries or affiliates; or 

ii. Any future transactions to which the insurer or 
any of its subsidiaries or affiliates will or may be a 
party. 

20. If the participant or the participant's associates 
have such arrangement as described in paragraph 19 of 
this subsection, the proxy statement shall: 

i. Describe such arrangement or understanding; 
and 

ii. State the names of the parties thereto. 

21. The signature of the participant and the date, 
which shall be executed in the following manner: 
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I certify that the statements made in the above statement 
are true, complete, and correct, to the best of my knowledge 
and belief. 

(Date) (Signature of participant or 
authorized representative) 

SUBCHAPTER 8. (RESERVED) 
Repealed by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

SUBCHAPTER 9. INSIDER TRADING OF 
DOMESTIC STOCK INSURANCE COMPANY 
EQUITY SECURITIES 

Authority 
N.J.S.A. 17:1-8.1 et seq. 

11:2-9.1 Definitions 
The following words and terms, when used in this Sub-

chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise. 

"Act" means Chapter 57, Public Laws of New Jersey 
1965. · 

"Class" includes all securities of an insurer which are of 
substantially similar character, and the holders of which 
enjoy substantially similar rights and privileges. 

"Equity security" means: 

1. Any stock or similar security, 

2. Any voting trust certificate or certificate of deposit 
for such a security; 

3. Any security convertible, with or without consider-
ation, into such a security, or carrying any warrant or right 
to subscribe to or purchase such a security; 

4. Any such warrant or right. 

"Insurer" means any domestic stock insurance company 
with an equity security subject to the provisions of Chapter 
57, Public Laws of New Jersey 1965. 

"Officer" means a president, vice president, treasurer, 
actuary, secretary, controller, or any other person who per-
forms such functions for the insurer which correspond to 
those performed by the foregoing officers. 

Securities "held of record" 
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1. For the purpose of determining whether the equity 
securities of an insurer are "held of record" by 100 or 
more persons, securities shall be deemed to be "held of 
record" by each person who is identified as the owner of 
such securities on records of security holders maintained 
by or on behalf of the insurer, subject to the following: 

i. In any case where the records of security holders 
have not been maintained in accordance with accepted 
practice, any additional person who would be identified 
as such an owner on such records if they had been 
maintained in accordance with accepted practice shall 
be included as a holder of record. 

ii. Securities identified as held of record by a corpo-
ration, a partnership, a trust (whether or not the trust-
ees are named), or other organization shall be included 
as so held by one person. 

iii. Securities identified as held of record by one or 
more persons as trustees, executors, guardians, custodi-
ans or in other fiduciary capacities with respect to a 
single trust, estate or account shall be included as held 
of record by one person. 

iv. Securities held by two or more persons as co-
owners shall be included as held by one person. 

v. Each outstanding unregistered or bearer certifi-
cate shall be included as held of record by a separate 
person, except to the extent that the insurer can estab-
lish that, if such securities were registered under the 
provisions of this rule, they would be held of record by 
a lesser number of persons. 

vi. Securities registered in substantially similar 
names, where the insurer has reason to believe because 
of the address or other indications that such names 
represent the same person, may be included as held of 
record by one person. 

2. Notwithstanding subsection (a) of this Section: 

i. Securities held, to the knowledge of the insurer, 
subject to a voting trust, deposit agreement or similar 
arrangement, shall be included as held of record by the 
record holders of the voting trust certificates, certifi-
cates of deposit, receipts or similar evidence of interest 
in such securities; provided however, that the insurer 
may rely in good faith on such information as is re-
ceived in response to its request from a nonaffiliated 
insurer of the certificates or evidences of interest. 

ii. If the insurer knows or has reason to know that 
the form of holding securities of record is used primari-
ly to circumvent the provisions of the Act, the benefi-
cial owners of such securities shall be deemed to be the 
record owners thereof. 
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11:2-9.2 Transactions exempted from the operation of 
Section 2 of Act 

With respect to the equity securities of the insurer, any 
acquisition or disposition of any equity security by a director 
or officer of the insurer within six months prior to the date 
on which the Act shall first become applicable shall not be 
subject to the operation of Section 2 of the Act. 

11:2-9.3 Filing of statements under Section 1 of Act 

(a) Initial statements of beneficial ownership of equity 
securities required by Section 1 of the Act shall be filed on 
Form A. 

(b) Statements of changes in such beneficial ownership 
required by Section 1 shall be filed on Form B. 

( c) All such statements shall be prepared and filed in 
accordance with the requirements of the applicable form. 

11:2-9.4 Ownership of more than ten per cent of an equity 
security under Section 1 of Act 

(a) In determining, for the purpose of Section 1 of the 
Act, whether a person is the beneficial owner, directly or 
indirectly, of more than ten per cent of any class of any 
equity security ( except voting trust certificates or certificates 
of deposit for equity securities), such class shall be deemed 
to consist of the total amount of such class outstanding, 
exclusive of any securities of such class held by or for the 
account of the insurer or a subsidiary of the insurer. 

(b) For the purpose of determining percentage ownership 
of voting trust certificates or certificates of deposit for 
equity securities, the class of voting trust certificates or 
certificates of deposit shall be deemed to consist of the 
amount of voting trust certificates or certificates of deposit 
issuable, with respect to the total amount of outstanding 
equity securities of the class which may be deposited under 
the voting trust agreement or deposit agreement in question, 
whether or not all of such outstanding securities have been 
so deposited. 

( c) For the purpose of this Section a person acting in 
good faith may rely on the information contained in the 
latest Convention Form Statement filed with the Commis-
sioner with respect to the amount of securities of a class 
outstanding, or in the case of voting trust certificates or 
certificates of deposit, the amount thereof issuable. 

11:2-9.S Disclaimer of beneficial ownership under Section 
1 of Act 

Any person filing a statement may expressly declare 
therein that the filing of such statement shall not be con-
strued as an admission that such person is, for the purpose 
of the Act, the beneficial owner of any equity securities 
covered by the statement. 
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11:2-9.6 Exemptions from Sections 1 and 2 of Act 

(a) During the period of 12 months following their ap-
pointment and qualification, securities held by the following 
persons shall be exempt from Sections 1 and 2 of the Act: 

1. Executors or administrators of the estate of a dece-
dent; 

2. Guardians or committees for an incompetent; and 

3. Receivers, trustees in bankruptcy, assignees for the 
benefit of creditors, conservators, liquidating agents, and 
other similar persons duly authorized by law to administer 
the estate or assets of other persons. 

(b) After the 12-month period following their appoint-
ment or qualification, the persons listed in subsection (a) of 
this Section shall be required to file reports with respect to 
the securities held by the estates which they administer 
under Section 1 of the Act. Persons listed in subsection (a) 
of this Section shall be liable for profits realized from 
trading in such securities pursuant to Section 2 of the Act 
only when the estate being administered is a beneficial 
owner of more than ten per cent of any class of equity 
security of an insurer subject to the Act. 

( c) Securities reacquired by or for the account of an 
insurer and held by it for its account shall be exempt from 
Sections 1 and 2 during the time they are held by the 
insurer. 

11:2-9.7 Exemption from Act of securities purchased or 
sold by odd-lot dealers 

Securities purchased or sold by an odd-lot dealer (1) in 
odd lots so far as reasonably necessary to carry on odd-lot 
transactions or (2) in round lots to offset odd-lot transac-
tions previously or simultaneously executed or reasonably 
anticipated in the usual course of business, shall be exempt 
from the provisions of the Act with respect to participation 
by such odd-lot dealer in such transactions. 

11:2-9.8 Transferable options, puts, calls, spreads and 
straddles 

(a) The acquisition or disposition of any transferable 
option, put, call, spread or straddle shall be deemed such a 
change in the beneficial ownership of the security to which 
such privilege relates as to require the filing of a statement 
reflecting the acquisition or disposition of such privilege. 

(b) Nothing in this Section, however, shall exempt any 
person from filing the statements required upon the exercise 
of such option, put, call, spread or straddle. 

11:2-9.9 Ownership of securities held in trust 

(a) Beneficial ownership of a security for the purpose of 
Section 1 shall include: 
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1. The ownership of securities as a trustee where 
either the trustee or members of his immediate family 
have a vested interest in the income or corpus of the 
trust; 

2. The ownership of a vested beneficial interest in a 
trust; and 

3. The ownership of securities as a settlor of a trust in 
which the settlor has the power to revoke the trust 
without obtaining the consent of all the beneficiaries. 

(b) In the event that ten per cent of any class of any 
equity security of an insurer is held in a trust, that trust and 
the trustees thereof as such shall be deemed a person 
required to file the reports specified in Section 1 of the Act, 
except: 

1. Beneficial ownership of securities solely as a settlor 
or beneficiary of a trust shall be exempt from the provi-
sions of Section 1 where less than 20 per cent in market 
value of the securities having a readily ascertainable mar-
ket value held by such trust, determined as of the end of 
the preceding fiscal year of the trust, consists of equity 
securities with respect to which reports would otherwise 
be required; 

2. With respect to any obligation which would other-
wise be imposed solely by reason of ownership as settlor 
or beneficiary of securities held in trust, where the owner-
ship, acquisition, or disposition of such securities by the 
trust is made without prior approval by the settlor or 
beneficiary. 

(c) No exemption pursuant to this Section shall be ac-
quired or lost solely as a result of changes in the value of 
trust assets during any fiscal year, or during any time when 
there is no transaction by the trust in the securities other-
wise subject to the reporting requirements of Section 1. 

(d) Not more than one report need be filed to report any 
holdings or with respect to any transaction in securities held 
by a trust, regardless of the number of officers, directors or 
ten per cent stockholders who are either trustees, settlors, or 
beneficiaries of a trust, provided, that the report filed shall 
disclose the names of all trustees, settlors and beneficiaries 
who are officers, directors or ten per cent stockholders. 

( e) A person having an interest only as a beneficiary of a 
trust shall not be required to file any such report so long as 
he relies in good faith upon an understanding that the 
trustee of such trust will file whatever reports might other-
wise be required of such beneficiary. 

(f) As used in this Section the "immediate family" of a 
trustee means: 

1. A son or daughter of the trustee, or a descendant 
of either; 

2. A stepson or stepdaughter of the trustee; 
3. The father or mother of the trustee, or an ancestor 

of either; 
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4. A stepfather or stepmother of the trustee; or 

5. A spouse of the trustee. 

(g) For the purpose of determining whether any of the 
relationships as set forth in subsection (t) of this Section 
exists, a legally adopted child of a person shall be consid-
ered a child of such person by blood. 

(h) In determining, for the purpose of Section 1 of the 
Act, whether a person is the beneficial owner, directly or 
indirectly, of more than ten per cent of any class of any 
equity security, the interest of such person in the remainder 
of a trust shall be excluded from the computation. 

(i) No report shall be required by any person, whether or 
not otherwise subject to the requirement of filing reports 
under Section 1, with respect to his indirect interest in 
portfolio securities held by: 

1. A pension or retirement plan holding securities of 
an insurer whose employees generally are the beneficia-
ries of the plan; or 

2. A business trust with over 25 beneficiaries. 

G) Nothing in this Section shall be deemed to impose any 
duties or liabilities with respect to reporting any transaction 
or holding prior to its effective date. 

11:2-9.10 Exemption from Section 1; small transactions 
(a) Any acquisition of securities shall be exempt from 

Section 1 where: 

1. The person effecting the acquisition does not within 
six months thereafter effect any disposition, other than by 
way of gift, of securities of the same class; and 

2. The person effecting such acquisition does not par-
ticipate in acquisitions or in dispositions of securities of 
the same class having a total market value in excess of 
$3,000 for any six month period during which the acquisi-
tion occurs. 

(b) -Any acquisition or disposition of securities by way of 
gift, where the total amount of such gifts does not exceed 
$3,000 in market value for any six-month period, shall be 
exempt from Section 1 and may be excluded from the 
computations prescribed in paragraph (a)(2). 

(c) Any person exempted by subsection (a) or (b) of this 
Section shall include in the first report filed by him after a 
transaction within the exemption a statement showing his -
acquisitions and dispositions for each six-month period or 
portion thereof which has elapsed since his last filing. 

11:2-9.11 Exemption from Section 2 of Act of transactions 
which need not be reported under Section 1 

Any transaction which has been or shall be exempted 
from the requirements of Section 1 of the Act shall, insofar 
as it is otherwise subject to the provisions of Section 2, be 
likewise exempted from Section 2. 
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11:2-9.12 Exemption from Section 2--certain transactions 
effected in connection with a distribution 

(a) Any transaction of purchase and sale, or sale and 
purchase, of a security which is effected in connection with 
the distribution of a substantial block of securities shall be 
exempt from the provisions of Section 2 of the Act, to the 
extent specified in this subsection as not comprehended 
within the purpose of said Section of the Act, upon the 
following conditions: 

1. The person effecting the transaction is engaged in 
the business of distributing securities and is participating 
in good faith in the distribution of such block of securities 
and in the ordinary course of such business; 

2. The security involved in the transaction is: 

i. A part of such block of securities and is acquired 
by the person effecting the transaction, with a view to 
the distribution thereof, from the insurer or other 
person on whose behalf such securities are being dis-
tributed or from a person who is participating in good 
faith in the distribution of such block of securities; or 

ii. A security purchased in good faith by or for the 
account of the person effecting the transaction for the 
purpose of stabilizing the market price of securities of 
the class being distributed, or to cover an over-allot-
ment or other short position created in connection with 
such distribution; and 

3. Other persons not within the purview of Section 2 
of the Act are participating in the distribution of such 
block of securities on terms at least as favorable as those 
on which such person is participating, and to an extent at 
least equal to the aggregate participation of all persons 
exempted from the provisions of Section 2 of the Act by 
this Section. However, the performance of the functions 
of manager of a distributing group and the receipt of a 
bona fide payment for performing such functions shall not 
preclude an exemption which would otherwise be avail-
able under this Section. 

(b) The exemption of a transaction pursuant to this 
Section with respect to the participation therein of one party 
thereto shall not render such transaction exempt with re-
spect to participation of any other party therein, unless such 
other party also meets the conditions of this Section. 

11:2-9.13 Exemption from Section 2-acquisitions of 
shares of stock and stock options under certain 
stock bonus, stock option or similar plans 

(a) Any acquisition of shares of stock (other than stock 
acquired upon the exercise of an option, warrant or right) 
pursuant to a stock bonus, profit sharing, retirement, incen-
tive, thrift, savings or similar plan; or any acquisition of a 
qualified or a restricted stock option pursuant to a qualified 
or a restricted stock option plan; or a stock option pursuant 
to an employee stock purchase plan; by a director or officer 
of an insurer issuing such stock or stock option shall be 
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exempt from the operation of Section 2 of the Act if the 
plan meets the conditions as set forth in subsections (b) 
through ( e) of this Section. 

(b) The plan has been approved, directly or indirectly, in 
one of the following ways; 

1. By the affirmative votes of the holders of a majority 
of the securities of such insurer present, or represented, 
and entitled to vote at a meeting duly held in accordance 
with the applicable laws of the State of New Jersey; or 

2. By the written consent of the holders of a majority 
of the securities of such insurer entitled to vote. 

( c) If such vote or written consent as stated in subsection 
(b) of this Section was not solicited substantially in accor-
dance with the proxy rules and regulations prescribed by the 
National Association of Insurance Commissionerj,, if any, in 
effect at the time of such vote or written consent, the 
insurer shall furnish in writing to the holders of record of 
the securities entitled to vote for the plan substantially the 
same information concerning the plan which would be re-
quired by any such rules and regulations so prescribed and 
in effect at the time such information is furnished, if proxies 
to be voted with respect to the approval or disapproval of 
the plan were then being solicited, on or prior to the date of 
the first annual meeting of security holders held subsequent 
to the later of: 

1. The date of the Act first applies to such insurer; or 

2. The acquisition of an equity security for which 
exemption is claimed. 

(d) Written information as required by subsection (c) of 
this Section may be furnished by mail to the last known 
address of the security holders of record within 30 days 
prior to the date of mailing. Four copies of such written 
information shall be filed with, or mailed for filing to, the 
Commissioner not later than the date on which it is first 
sent or given to security holders of the insurer. For the 
purposes of this subsection, the term "insurer" includes a 
predecessor corporation if the plan or obligations to partici-
pate thereunder were assumed by the insurer in connection 
with the succession. 

( e) If the selection of any director or officer of the 
insurer to whom stock may be allocated; or to whom 
qualified, restricted or employee stock purchase plan stock 
options may be granted pursuant to the plan; or the deter-
mination of the number or maximum number of shares of 
stock which may be allocated to any such director or officer 
or which may be covered by qualified, restricted or employ-
ee stock purchase plan stock options granted to any such 
director or officer is subject to the discretion of any person, 
then such discretion shall be exercised only as follows: 

1. With respect to the participation of directors: 
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i. By the board of directors of the insurer, a majori-
ty of which board and a majority of the directors acting 
in the matter are disinterested persons; 

ii. By, or only in accordance with the recommenda-
tions of a committee of three or more persons having 
full authority to act in the matter, all of the members of 
which committee are disinterested persons; or 

iii. Otherwise in accordance with the plan, if the 
plan: 

(1) Specifies the number or maximum number of 
shares of stock which directors may acquire or which 
may be subject to qualified, restricted or employee 
stock purchase plan stock options granted to di-
rectors and the terms upon which, and the times at 
which, or the periods within which, such stock may be 
acquired or such options may be acquired and exer-
cised; or 

(2) Sets forth, by formula or· otherwise, effective 
and determinable limitations with respect to the fore-
going based upon earnings of the insurer, dividends 
paid, compensation received by participants, option 
prices, market value of shares, outstanding shares or 
percentages thereof outstanding from time to time, 
or similar factors. 

2. With respect to the participation of officers who 
are not directors: 

i. By the board of directors of the insurer, or by a 
committee of three or more directors; or 

ii. By, or only in accordance with the recommenda-
tions of a committee of three or more persons having 
full authority to act in the matter, all of the members of 
which committee are disinterested persons. 

3. For the purpose of paragraph 2 of this subsection, a 
director or committee member shall be deemed to be a 
disinterested person only if such person is not, at the time 
such discretion is exercised, eligible, and has not at any 
time within one year prior thereto been eligible for 
selection as a person to whom stock may be allocated; or 
to whom qualified, restricted or employee stock purchase 
plan stock options may be granted pursuant to the plan or 
any other plan of the insurer or any of its affiliates 
entitling the participants therein to acquire stock or quali-
fied, restricted or employee stock purchase plan stock 
options of the insurer or any of its affiliates. 

4. The provisions of paragraph 3 of this subsection 
shall not apply with respect to any option granted, or 
other equity security acquired, prior to the date that 
Sections 1, 2 and 3 of the Act first become applicable with 
respect to any class of equity securities of any insurer. 
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(f) As to each participant or as to all participants, the 
plan effectively limits the aggregate dollar amount or the 
aggregate number of shares of stock which may be allocated, 
or which may be subject to qualified, restricted, or employee 
stock purchase plan stock options granted, pursuant to the 
plan. The limitations may be established on an annual basis 
or for the duration of the plan, whether or not the plan has 
a fixed termination date, and may be determined either by 
fixed or maximum dollar amounts, or by fixed or maximum 
numbers of shares, or by formulas based upon earnings of 
the insurer, dividends paid, compensation received by partic-
ipants, option prices, market value of shares, outstanding 
shares or percentages thereof outstanding from time to 
time; or similar factors which will result in an effective and 
determinable limitation. Such limitations may be subject to 
any provisions for adjustment of the plan, or of stock 
allocable, or of options outstanding thereunder to prevent 
dilution or enlargement of rights. 

(g) Unless the context otherwise requires, all terms used 
in this Section shall have the same meaning as in the Act 
and in Section 1 of these regulations. In addition, the 
following definitions apply: 

1. The term "plan" includes any plan, whether or not 
set forth in any formal written document or documents, 
and whether or not approved in its entirety at one time; 

2. The definition of the terms "qualified stock option" 
and "employee stock purchase plan" that are set forth in 
Sections 422 and 423 of the Internal Revenue Code of 
1954, as amended, are to be applied to those terms where 
used in this Section. The term "restricted stock option" 
as defined in Section 424(b) of the Internal Revenue 
Code of 1954, as amended, shall be applied to that term 
as used in this Section, provided however, that for the 
purposes of this Section an option which meets all of the 
conditions of Section 424(b) of the Internal Revenue 
Code of 1954, as amended, other than the date of issu-
ance shall be deemed to be a "restricted stock option." 

11:2-9.14 Exemption from Section 2--certain transactions 
in which securities are received by redeeming 
other securities 

(a) Any acquisition of an equity security (other than a 
convertible security or right to purchase a security) by a 
director or officer of the insurer issuing such security shall 
be exempt from the operation of Section 2 of the Act upon 
condition that: 

1. The equity security is acquired by way of redemp-
tion of another security of an insurer, substantially all of 
whose assets other than cash ( or Government bonds) 
consist of securities of the insurer issuing the equity 
security so acquired, and which: 

i. Represented substantially and in practical effect a 
stated or readily ascertainable amount of such equity 
security; 

ii. Had a value which was substantially determined 
by the value of such equity security; and 
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iii. Conferred upon the holder the right to receive 
such equity security without the payment of any consid-
eration other than the security redeemed. 
2. No security of the same class as the security re-

deemed was acquired by the director or officer within six 
months prior to such redemption or is acquired within six 
months after such redemption. 

3. The insurer issuing the equity security acquired has 
recognized the applicability of subsection (a) of this Sec-
tion by appropriate corporate action. 

11:2-9.15 Exemption of long-term profits incident to sales 
within six months of exercise of an option 

(a) To the extent specified in subsection (b) of this 
Section, the Commissioner hereby exempts as not compre-
hended within the purposes of Section 2 of the Act any 
transaction or transactions involving the purchase and sale, 
or sale and purchase, of any equity security where such 
purchase is pursuant to the exercise of an option or similar 
right either: 

1. Acquired more than six months before its exercise; 
or 

2. Acquired pursuant to the terms of an employment 
contract entered into more than six months before its 
exercise. 

(b) In respect of transactions specified in subsection (a) 
of this Section, the profits inuring to the insurer shall not 
exceed the difference between the proceeds of sale and the 
lowest market price of any security of the same class within 
six months before or after the date of sale. Nothing in this 
Section shall be deemed to enlarge the amount of profit 
which would inure to such insurer in the absence of this 
Section. 

(c) The Commissioner also hereby exempts, as not com-
prehended within the purposes of Section 2 of the Act, the 
disposition of a security, purchased in a transaction specified 
in subsection (a) of this Section, pursuant to a plan or 
agreement: 

1. For merger or consolidation; 
2. Reclassification of the insurer's securities; 
3. For the exchange of its securities for the securities 

of another person which has acquired its assets; or 
4. Which is in control, as defined in Section 368(c) of 

the Internal Revenue Code of 1954, of a person who has 
acquired its assets, where the terms of such plan or 
agreement are binding upon all stockholders of the insur-
er, except to the extent that dissenting stockholders may 
be entitled, under statutory provisions or provisions con-
tained in the certificate of incorporation, to receive the 
appraised or fair value of their holdings. 

( d) The exemptions provided by this Section shall not 
apply to any transaction made unlawful by Section 3 of the 
Act, or by any rules and regulations thereunder. 
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( e) The burden of establishing market price of a security 
for the purpose of this Section shall rest upon the person 
claiming the exemption. 

11:2-9.16 Exemption from Section 2-certain acquisitions 
and dispositions of securities pursuant to 
merger or consolidations 

(a) The following transactions shall be exempt from the 
provisions of Section 2 of the Act as not comprehended 
within the purpose of said Section: 

1. The acquisition of a security of an insurer, pursuant 
to a merger or consolidation, in exchange for a security of 
a company which, prior to said merger or consolidation, 
owned 85 per cent or more of the equity securities of all 
other companies involved in the merger or consolidation 
except, in the case of consolidation, the resulting compa-
ny; 

2. The disposition of a security, pursuant to a merger 
or consolidation of an insurer which, prior to said merger 
or consolidation, owned 85 per cent or more of the equity 
securities of all other companies involved in the merger or 
consolidation except, in the case of consolidation, the 
resulting company; 

3. The acquisition of a security of an insurer, pursuant 
to a merger or consolidation, in exchange for a security of 
a company which, prior to said merger or consolidation, 
held over 85 per cent of the combined assets of all the 
companies undergoing merger or consolidation. The per-
centage of the combined assets so held shall be computed 
according to their book values prior to the merger or 
consolidation, as determined by reference to their most 
recent available financial statements for a 12-month peri-
od prior to the merger or consolidation. 

4. The disposition of a security pursuant to a merger 
or consolidation of an insurer which, prior to said merger 
or consolidation, held over 85 per cent of the combined 
assets of all the companies undergoing merger or consoli-
dation. The percentage of the combined assets so held 
shall be computed according to their book values prior to 
merger or consolidation, as determined by reference to 
their most recent available financial statements for a 
12-month period prior to the merger or consolidation. 

(b) A merger within the meaning of this section shall 
include the sale or purchase of substantially all the assets of 
one insurer by another in exchange for stock, which is then 
distributed to the security holders of the insurer which sold 
its assets. 

(c) Notwithstanding the foregoing, if an officer, director 
or stockholder shall make any purchase ( other than a 
purchase exempted by this Section) of a security in any 
company involved in the merger or consolidation, and any 
sale (other than a sale exempted by this Section) of a 
security in any other company involved in the merger or 
consolidation within any period of less than six months 
during which the merger or consolidation took place, the 
exemption provided by this Section shall be unavailable to 
such officer, director, or stockholder. 
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11:2-9.17 Exemption from Section 2-certain securities 
received upon surrender of similar equity 
securities 

(a) Where a person receives shares of stock of a class 
having general voting power from an insurer, upon the 
person's surrender of an equal number of shares of stock of 
the insurer of a class which does not have general voting 
power, pursuant to provisions of the insurer's certificate of 
incorporation, for the purpose of a sale of the shares ( either 
accompanied simultaneously or followed immediately) so 
received, such transaction shall be exempt from the opera-
tion of Section 2 of the Act as a transaction not compre-
hended within the purpose of said Section, if the following 
conditions exist: 

1. The person so receiving such shares is not an 
officer or director, or the beneficial owner, directly or 
indirectly, immediately prior to such receipt, of more than 
ten per cent of an equity security of the insurer; 

2. The shares surrendered and the shares issued upon 
such surrender shall be of classes which are freely trans-
ferable and which entitle the holders thereof to partici-
pate equally per share in all distributions of earnings and 
assets; 

3. The surrender and issuance are made pursuant to 
provisions of a certificate of incorporation which require 
that the shares issued upon such surrender shall be 
registered upon issuance in the name of a person or 
persons other than the holder of the shares surrendered, 
and may be required to be issued as of right only in 
connection with the public offering, sale and distribution 
of such shares and the immediate sale by such holder of 
such shares for that purpose, or in connection with a gift 
of such shares; 

4. The shares surrendered are not or have not been 
purchased ( otherwise than in a transaction exempted by 
this Section) by the person surrendering such shares 
within six months before or after such surrender. "Shares 
surrendered," as used in this paragraph, refers to: 

i. The shares actually surrendered; 

ii. Shares of the same class as those surrendered; 

m. Shares of the same class as those issued upon 
surrender. 

11:2-9.18 Exemption from Section 2--certain transactions 
involving exchange of similar securities 

(a) Any acquisition or disposition of securities made in an 
exchange of shares of a class ( or series thereof) of stock of 
an insurer for an equivalent number of shares of another 
class ( or series thereof) of stock of the same insurer, 
pursuant to a right of conversion under the terms of the 
insurer's charter or other governing instruments, shall be 
exempt from the operation of Section 2 of the Act if: 
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1. The shares surrendered and those acquired in ex-
change therefor evidence substantially the same rights and 
privileges except that, pursuant to the provisions of the 
insurer's charter or other governing instruments, the 
board of directors may declare and pay a lesser dividend 
per share on shares of the class surrendered than on 
shares of the class acquired in exchange therefor, or may 
declare and pay no dividend on shares of the class 
surrendered; and 

2. The transaction was affected in contemplation of a 
public sale of the shares acquired in the exchange; pro-
vided, that this Section shall not be construed to exempt 
from the operation of Section 2 any purchase or sale of 
shares of the class surrendered, and any sale or purchase 
of shares of the class acquired in the exchange (otherwise 
than in the transaction of exchange exempted by this 
Section), within a period of less than six months. 

11:2-9.19 Exemption from Section 3--certain securities 

Any security shall be exempt from the operation of 
Section 3 of the Act to the extent necessary to render lawful 
under such Section the execution by a broker of an order for 
an account in which he has no direct or indirect interest. 

11:2-9.20 Exemption from Section 3--certain transactions 
effected in connection with a distribution 

(a) Any security shall be exempt from the operation of 
Section 3 of the Act to the extent necessary to render lawful 
under such Section any sale made by or on behalf of a 
dealer in connection with a distribution of a substantial 
block of securities, upon the following conditions: 

1. The sale is represented by an over-allotment in 
which the dealer is participating as a member of an 
underwriting group, · or the dealer or a person acting on 
his behalf intends in good faith to offset such sale with a 
security to be acquired by or on behalf of the dealer as a 
participant in an underwriting, selling or soliciting-dealer 
group of which the dealer is a member at the time of the 
sale, whether or not the security to be so acquired is 
subject to a prior offering to existing security holders or 
some other class of persons; and 

2. Other persons not within the purview of Section 3 
of the Act are participating in the distribution of such 
block of securities on terms at least as favorable as those 
on which such dealer is participating, and to an extent at 
least equal to the aggregate participation of all persons 
exempted from the provisions of Section 3 of the Act by 
this Section. However, the performance of the functions 
of manager of a distributing group and the receipt of a 
bona fide payment for performing such functions shall not 
preclude an exemption which would otherwise be avail-
able under this Section. 
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11:2-9.21 Exemption from Section 3-sales of securities to 
be acquired 

(a) Whenever any person is entitled, as an incident to his 
ownership of an issued security and without the payment of 
consideration, to receive another security "when issued" or 
"when distributed," the security to be acquired shall be 
exempt from the operation of Section 3, provided that: 

1. The sale is made subject to the same conditions as 
those attaching to the right of acquisition; 

2. Such person exercises reasonable diligence to deliv-
er such security to the purchaser promptly after his right 
of acquisition matures; and 

3. Such person reports the sale on the appropriate 
form for reporting transactions by persons subject to 
Section 1 of the Act. 

(b) This Section shall not be construed as exempting 
transactions involving both a sale of a security ''when is-
sued" or ''when distributed" and a sale of the security by 
virtue of which the seller expects to receive the ''when-
issued" or ''when-distributed" security, if the two transac-
tions when combined result in a sale of more units than the 
aggregate of those owned by the seller plus those to be 
received by him· pursuant to his right of acquisition. 

11:2-9.22 Arbitrage transactions under Section 5 of the 
Act 

It shall be unlawful for any director or officer of an 
insurer to effect any foreign or domestic arbitrage transac-
tion in any equity security of such insurer, unless he shall 
include such transaction in the statements required by Sec-
tion 1 of the Act, and shall account to such insurer for the 
profits arising from such transaction, as provided in Section 
2 thereof. The provisions of Section 3 shall not apply to 
such arbitrage transactions. The provisions of the Act shall 
not apply to any bona fide foreign or domestic arbitrage 
transaction insofar as it is effected by any person other than 
such director or officer of the insurer. 

11:2-9.23 Instructions for Form A 
(a) A statement on this form is required to be filed by 

every person who is directly or indirectly the beneficial 
owner of more than ten per cent of any class of any equity 
security of a New Jersey stock insurance company, or who is 
a director or an officer of such a company. 

(b) Persons who hold any of the relationships specified in 
subsection (a) are required to file a statement by January 
31, 1966, or within ten days after assuming such relationship, 
whichever date is later. However, the tentative form sent 
out under date of August 5, 1965 can be used prior to July 
1, 1966. 

(c) Statements are not deemed to have been filed with 
the Commissioner until they have actually been received by 
him. 

11:2-9.23 

( d) One signed copy of each statement shall be filed with 
the Commissioner of Banking and Insurance, State House 
Annex, Trenton, New Jersey 08625. 

( e) A separate statement shall be filed with respect to the 
securities of each company. 

(f) Indicate clearly the relationship of the reporting per-
son to the Company; for example, "Director", "Director 
and Vice President", "Beneficial owner of more than ten 
per cent of the company's common stock", and so forth. 

(g) The information as to beneficial ownership of securi-
ties shall be given as of January 31, 1966, or, in the case of 
persons who subsequently assume any of the relationships 
specified in subsection (a), as of the date that relationship 
was assumed. 

(h) The statement of the title of a security shall be such 
as clearly to identify the security even though there may be 
only one class; for example, "Oass A common stock", "$6 
convertible preferred stock", "5 per cent debentures due 
1965", and so forth. . 

(i) Under "Nature of ownership", state whether owner-
ship of the securities is "direct" or "indirect". If the owner-
ship is indirect, that is, through a partnership, corporation, 
trust or other entity, indicate, in a footnote or other appro-
priate manner, the name or identity of the medium through 
which the securities are indirectly owned. The fact that 
securities are held in the name of a broker or other nomi-
nee does not, of itself, constitute indirect ownership. Secu-
rities owned indirectly shall be reported on separate lines 
from those owned directly and also from those owned 
through a different type of indirect ownership. 

G) In stating the amount of securities beneficially owned, 
give the face amount of debt securities or the number of 
shares or other units of other securities. In the case of 
securities owned indirectly, the entire amount of securities 
owned by the partnership, corporation, trust or other entity 
shall be stated. The person whose ownership is reported 
may, if he so desires, also indicate in a footnote, or other 
appropriate manner, the extent of his interest in the part-
nership, corporation, trust or other entity. 

(k) A statement may include any additional information 
or explanation deemed relevant by the person filing the 
statement. 

(l ) If the statement is filed for a corporation, partnership, 
trust, and so forth, the name of the organization shall 
appear over the signature of the officer or other person 

· authorized to sign the statement. If the statement is filed 
for an individual, it shall be signed by him or specifically on 
his behalf by a person authorized to sign for him. 
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11:2-9.24 Form A 

For copies of Form A, write to the Department of 
Insurance, CN 325, Trenton, New Jersey 08625-0325. 

Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

Corrected address. 

11:2-9.25 Instructions for Form B 

(a) Statements on this form are required to be filed by 
every person who, at any time during any calendar month, 
was directly or indirectly the beneficial owner of more than 
ten per cent of any class of equity security of a New Jersey 
stock insurance company, or a director or officer of the 
company which is the issuer of such securities, and who 
during such month had any change in his beneficial owner-
ship of any class of equity security of such company. 

(b) Statements are required to be filed on or before the 
tenth day after the end of each month in which any change 
in beneficial ownership has occurred. Statements are not 
deemed to have been filed with the Commissioner until they 
have actually been received by him. 

(c) One signed copy of each statement shall be filed with 
the Commissioner of Insurance, CN 325, Trenton, New 
Jersey 08625-0325. 

( d) A separate statement shall be filed with respect to the 
securities of each company. 

(e) Indicate clearly the relationship of the reporting per-
son to the company; for example, "Director", "Director and 
Vice President", "Beneficial owner of more than ten per 
cent of the company's common stock", and so forth. 

(t) Every transaction shall be reported even though pur-
chases and sales during the month are equal or the change 
involves only the nature of ownership; for example, from 
direct to indirect ownership. Beneficial ownership at the 
end of the month of all classes of securities required to be 
reported shall be shown even though there has been no 
change during the month in the ownership of securities of 
one or more classes. 

(g) The statement of the title of the security shall be such 
as clearly to identify the security even though there may be 
only one class; for example, "Class A common stock", "$6 
convertible preferred stock", "5 per cent debentures due 
1965", and so forth. 

(h) The exact date (month, day and year) of each transac-
tion shall be stated opposite the amount involved in the 
transaction. 
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(i) In stating the amount of the securities acquired, dis-
posed of, or beneficially owned, give the face amount of 
debt securities or the number of shares or other units of 
other securities. In the case of securities owned indirectly, 
such as through a partnership, corporation, trust or other 
entity, the entire amount of securities involved in the trans-
action or owned by the partnership, corporation, trust or 
other entity shall be stated. The person whose ownership is 
reported may, if he so desires, also indicate in a footnote, or 
other appropriate manner, the extent of his interest in the 
transaction or holdings of the partnership, corporation, trust 
or other entity. 

G) Under "Nature of ownership", state whether owner-
ship of the securities is "direct" or "indirect". If the owner-
ship is indirect, that is, through a partnership, corporation, 
trust or other entity, indicate in a footnote, or other appro-
priate manner, the name or identity of the medium through 
which the securities are indirectly owned. The fact that 
securities are held in the name of a broker or other nomi-
nee does not, of itself, constitute indirect ownership. Secu-
rities owned indirectly shall be reported on separate lines 
from those owned directly and from those owned through a 
different type of indirect ownership. 

(k) If the transaction was with the issuer of the securities, 
so state. If it involved the purchase of securities through 
the exercise of options, so state and give the exercise price 
per share. If any other purchase or sale was effected 
otherwise than in the open market, that fact shall be indicat-
ed. If the transaction was not a purchase or sale, indicate 
its character; for example, gift, five per cent stock dividend, 
and so forth, as the case may be. The foregoing informa-
tion may be appropriately set forth in the table or under 
"Remarks" at the end of the table. 

(l ) A statement may include any additional information 
or explanation deemed relevant by the person filing the 
statement. 

(m) If the statement is filed for a corporation, partner-
ship, trust, and so forth, the name of the organization shall 
appear over the signature of the officer or other person 
authorized to sign the statement. If the statement is filed 
for an individual, it shall be signed by him or specifically on 
his behalf by a person authorized to sign for him. 

Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

Corrected address at (c). 

11:2-9.26 Form B 

For copies of Form B, write to the Department of Insur-
ance, CN 325, Trenton, New Jersey 08625-0325. 

Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

Corrected address. 
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SUBCHAPTER 10. (RESERVED) 

Historical Note 

All provisions of this Subchapter 10, Casualty Insurers, Personal 
Lines Insurance were filed and became effective June 26, 1970 as 
R.1970 d.71. This subchapter was repealed effective February 19, 1985 
as R.1985 d.71. See: 16 N.J.R. 2920(a), 17 N.J.R. 458(b). 

SUBCHAPTER 11. RULES GOVERNING 
ADVERTISEMENT OF HEALTH 
INSURANCE 

Authority 

Unless otherwise expressly noted, all provisions of this Subchapter 11 
were adopted by the Commissioner, Department of Insurance, pursuant 
to authority delegated at 17:1-8.1 and 17:1C-6(e) and were filed and 
became effective May 16, 1972 as R.1972 d.95. See: 4 N.J.R. 69(b), 4 
N.J.R. 128(d). 

11:2-11.1 General provisions and definitions 

(a) An advertisement for the purpose of these rules shall 
include: 

1. Printed and published material and descriptive lit-
erature of an insurer used in newspapers, magazines, 
radio, and TV (including CATV), billboards and similar 
displays; 

2. Descriptive literature and sales aids of all kinds 
issued by an insurer for presentation to members of the 
public, including but not limited to circulars, leaflets, 
booklets, depictions, illustration, and form letters; and 

3. Prepared sales talks, presentations and material for 
use by agents, brokers, and solicitors and representations 
made by agents, brokers, and solicitors in accordance 
therewith. 

(b) Policy for the purpose of these rules shall include any 
policy of health insurance as defined in N.J.S.A. 17B:17-4, 
plan, certificate, contract, agreement, statement of coverage, 
rider or endorsement which provides accident or sickness 
benefits, or medical, surgical or hospital expense benefits, 
whether on a cash indemnity, reimbursement, or service 
basis, except when issued in connection with another kind of 
insurance other than life, and except disability and double 
indemnity benefits included in life insurance and annuity 
contracts. 

(c) Insurer for the purpose of these rules shall include 
any individual corporation, association, partnership, recipro-
cal exchange, interinsurer, Lloyds, fraternal benefit society, 
and any other legal entity engaged in the advertisement of a 
policy as herein defined. 

11:2-11.4 

( d) "Endorsement" means any appraisal, analysis, testi-
monial or other public statement describing or expressing 
approval of any insurance product or of the terms, benefits 
or any other aspect of any insurance product. 

(e) "Person" means any individual, insurer, company, 
association, organization, society, partnership, syndicate, 
trust, business trust, corporation and every legal entity. 

(t) These rules shall also apply to agents and brokers to 
the extent that they are responsible for the advertisements 
of any policy. 

Amended by R.1989 d.391, effective July 17, 1989. 
See: 21 N.J.R. 970(a), 21 N.J.R. 2039(a), 21 N.J.R. 2289(c). 

New (d) and (e) added definitions of "endorsement" and "person"; 
old ( d) recodified to (t). 

11:2-11.2 Advertisements in general 

Advertisements shall be truthful and not misleading in 
fact or in implication. Words or phrases the meaning of 
which is clear only by implication or by familiarity with 
insurance terminology shall not be used. 

11:2-11.3 Advertisements of benefits payable, losses 
covered or premiums payable 

(a) Words, phrases or illustrations shall not be used in a 
manner which misleads or has the capacity and tendency to 
deceive as to the extent of any policy benefit payable, loss 
covered or premium payable. 

(b) An advertisement relating to any policy benefit pay-
able, loss covered or premium payable shall be sufficiently 
complete and clear as to avoid deception or the capacity and 
tendency to deceive. 

(c) When an advertisement refers to any dollar amount, 
period of time for which any benefit is payable, cost of 
policy, or specific policy benefit or the loss for which such 
benefit is payable, it shall also disclose those exceptions, 
reductions and limitations affecting the basic provisions of 
the policy without which the advertisement would have the 
capacity and tendency to mislead or deceive. 

11:2-11.4 Necessity for disclosing policy provisions 
relating to renewability, cancellability and 
termination 

An advertisement which refers to renewability, cancella-
bility or termination of a policy, or which refers to a policy 
benefit, or which shows or illustrates time or age in connec-
tion with eligibility of applicants or continuation of the 
policy, shall disclose the provisions relating to renewability, 
cancellability and termination and any modification of bene-
fits, losses covered or premiums because of age or for other 
reasons, in a manner which shall not minimize or render 
obscure the qualifying conditions. 
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11:2-11.5 Method of disclosure of required information 

All information required to be disclosed by these rules 
shall be set out conspicuously and in close conjunction with 
the statements in which such information relates or under 
appropriate captions of such prominence that it shall not be 
minimized, rendered obscure or presented in an ambiguous 
fashion or intermingled with the context of the advertise-
ments so as to be confusing or misleading. 

11:2-11.6 Endorsements by third parties 

(a) Endorsements used in advertisements shall be genu-
ine, represent the current opinion of the author, be applica-
ble to the policy advertised and be accurately reproduced. 
The insurer, in using an endorsement, adopts as its own all 
of the statements contained therein, and the advertisement, 
including such statements, shall be subject to all of the 
provisions of this subchapter. 

(b) A person shall be a "spokesperson" if either his or 
her image, voice or words are used in making an endorse-
ment and if the person: 

1. Has a financial interest in the insurer or a related 
entity as a stockholder, director, officer, employee or 
otherwise; 

2. Is an entity formed by the insurer, or is owned or 
controlled by the insurer, its employees, or the person or 
persons who own or control the insurer; 

3. Is in a policymaking position and is affiliated with 
the insurer in any of the capacities in (b) 1 or 2 above; or 

4. Is in any way directly or indirectly compensated for 
making the endorsement. 

(c) Any person acting as a spokesperson as defined in (b) 
above, who transacts the business of or holds himself or 
herself out to the public as being an insurance producer as 
defined at N.J.S.A. 17:22A-2, and who is required to have a 
license pursuant to N.J.S.A. 17:22A-3, shall be considered 
to be an insurance producer and shall be . required to be 
licensed pursuant to and shall submit to the requirements of 
N.J.S.A. 17:22A-1 et seq. and any implementing rules. 

( d) Where, pursuant to ( c) above, a spokesperson re-
quired to be licensed as an insurance producer is not 
licensed as an insurance producer, the advertisement shall 
include, in the manner prescribed by ( e) below, the follow-
ing statement: "This offer is not available in New Jersey." 
The requirements of this subsection shall apply to cases 
where the advertisement originates in or emanates from 
another state but is received or appears in New Jersey, and 
to advertisements which originate in or emanate from New 
Jersey. 
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( e) The fact of a financial interest, or the proprietary or 
representative capacity of a spokesperson, shall be disclosed 
in an advertisement. In both television and radio advertis-
ing the disclosure shall be spoken by the spokesperson and, 
in the case of television, visually presented consistent with 
the requirements for print advertising in this subsection. In 
print advertising, the disclosure shall be presented in a type 
style and size that is at least equal to the largest type 
otherwise used in the advertisement. The disclosure re-
quired by this subsection shall be accomplished in the 
introductory portion of the endorsement and shall be given 
prominence. 

(f) If a spokesperson is directly or indirectly compensated 
for making an endorsement, such fact shall be disclosed by 
use of the phrase "This is a Paid Endorsement" or by words 
of similar meaning, in the manner provided by ( e) above. 
The requirements of this subsection do not apply where the 
spokesperson is a company officer, a company director or an 
employee who is paid generally, but not specifically, for 
making the advertisement. 

(g) The disclosure requirements in ( e) and (f) above shall 
not apply where the sole financial interest or compensation 
of a spokesperson, for all endorsements made on behalf of 
the insurer, consists of the payment of union "scale" wages 
required by union rules, and if the payment is actually for 
such "scale" for television or radio performances. 

(h) An advertisement shall not state or imply that an 
insurer, a policy or contract, or any type or line of insurance 
has been approved or endorsed by any individual, group of 
individuals, society, association, organization, governmental 
agency or other entity, unless such is the fact and any 
proprietary relationship between such individual{s) or entity 
and the insurer is disclosed and the prior written approval of 
the individual, group of individuals, society, association, 
organization, governmental agency or other entity has been 
secured. Prior written. approval shall not be required in 
cases where the endorsing individual is a company officer, 
company director or an employee. 

(i) If the person making the endorsement in (h) above 
has been formed by the insurer or is owned or controlled by 
the insurer, or the person or persons who own or control the 
insurer, such fact shall be disclosed in the advertisement. If 
the insurer or an officer of the insurer formed or controls 
the association, or holds any policymaking position in the 
association, that fact shall also be disclosed. 

(j) When an endorsement refers to benefits received un-
der a policy for a specific claim, the claim date, including 
claim number, date of loss and other pertinent information 
shall be retained by the insurer for inspection until the 
completion by the Department of Insurance of the next 
market conduct examination of the insurer. 
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(k) Endorsements which do not correctly reflect the pres-
ent practices of the insurer or which are not applicable to 
the policy or benefits being advertised shall not be used. 

(l) Endorsements concerning Medicare supplement in-
surance shall be filed with the Division of Life and Health 
of the Department of Insurance at least 30 days prior to 
their first use. Radio and television endorsements shall be 
filed in transcribed form. 

(m) An advertisement shall not state or imply that an 
insurer or a policy has been approved or an insurer's 
financial condition has been examined and found to be 
satisfactory by a governmental agency unless such is the fact 
and without prior written approval. 

Repealed and replaced by R.1989 d.391, effective July 17, 1989. 
See: 21 N.J.R. 970(a), 21 N.J.R. 2039(a), 21 N.J.R. 2289(c). 

Section formerly entitled "testimonials"; new rule greatly expanded 
the regulation of third party endorsements. 

11:2-11.7 Use of statistics 
(a) An advertisement relating to the dollar amounts of 

claims paid, the number of persons insured, or similar 
statistical information relating to any insurer or policy shall 
not be used unless it accurately reflects all of the relevant 
facts. 

(b) Such an advertisement shall not imply that such statis-
tics are deri':'ed from the policy advertised unless such is the 
fact. 

11:2-11.8 Inspection of policy 
An offer in an advertisement of free inspection of policy 

or offer of a premium refund is not a cure for misleading or 
deceptive statements contained in such advertisement. 

11:2-11.9 Identification of plan or number of policies 
(a) When a choice of the amount of benefits is referred 

to, an advertisement shall disclose that the amount of 
benefits provided depends upon the plan selected and that 
the premium will vary with the amount of the benefits. 

(b) When an advertisement refers to various benefits 
which may be contained in two or more policies, other than 
group master policies, the advertisement shall disclose that 
such benefits are provided only through a combination of 
such policies. 

11:2-11.10 Disparaging comparisons and statements 
An advertisement shall not directly or indirectly make 

unfair or incomplete comparisons of policies or benefits or 
otherwise falsely disparage competitors, their policies, ser-
vices or business methods. 

11:2-11.11 Jurisdictional licensing 
(a) An advertisement which is intended to be seen or 

heard beyond the limits of the jurisdiction in which the 
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insurer is licensed shall not imply licensing beyond those 
limits. 

(b) Such advertisements by direct mail insurers shall indi-
cate that the insurer is licensed in a specified state or states 
only, or is not licensed in a specified state or states, by use 
of some language such as "This Company is licensed only in 
State A" or "This Company is not licensed in State B". 

11:2-11.12 Identity of insurer 
(a) The identity of the insurer shall be made clear in all 

of its advertisements. 

(b) An advertisement shall not use a trade name, service 
mark, slogan, symbol or other device which has the capacity 
and tendency to mislead or deceive as to the true identity of 
the insurer. 

11:2-11.13 Group or quasi-group implications 
An advertisement of a particular policy shall not state _or 

imply that prospective policyholders become group or quasi-
group members and as such enjoy special rates or underwrit-
ing privileges, unless such is the fact. 

11:2-11.14 Introductory, initial or special offers 
An advertisement shall not state or imply that a particular 

policy or combination of policies is an introductory, initial or 
special offer and that the applicant will receive advantages 
by accepting the offer, unless such is the fact. 

11:2-11.15 (Reserved) 
Repealed by R.1989 d.391, effective July 17, 1989. 
See: 21 N.J.R. 970(a), 21 N.J.R. 2039(a). 

Section formerly entitled "Approval or endorsement by third par-
ties"; substance of section readopted at N.J.A.C. 11:2-11.6. 

11:2-11.16 Service facilities 
An advertisement shall not contain untrue statements 

with respect to the time within which claims are paid or 
statements which imply that claim settlements will be liberal 
or generous beyond the terms of the policy. 

11:2-11.17 Statements about an insurer 
An advertisement shall not contain statements which are 

untrue in fact or by implication misleading with respect to 
the insurer's assets, corporate structure, financial standing, 
age or relative position in the insurance business. 

11:2-11.18 Insurers' responsibility and control; 
advertising file; certificate of compliance 

(a) All advertisements, regardless of by whom written, 
created or designed, shall be the responsibility of the insurer 
sponsoring the same. 

(b) Every insurer shall at all times maintain complete 
control over the content, form and method of dissemination 
of all advertisements of its contracts. 
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( c) Each insurer shall maintain at its home or principal 
office a complete file containing every printed, published or 
prepared advertisement of individual policies and typical 
printed, published or prepared advertisements of blanket, 
franchise and group policies hereafter disseminated in this 
or any other state whether or not licensed in such other 
state, with a notation attached to each such advertisement 
which shall indicate the manner and extent of distribution 
and the form number of any policy advertised. 

( d) Such file shall be subject to regular and periodical 
inspection by this department. 

( e) All such advertisements shall be maintained in said 
file for a period of five years from their last use. 

(t) Each insurer required to file an annual statement 
which is now or which hereafter becomes subject to the 
provisions of this regulation must file with this department 
together with its annual statement, a certificate executed by 
an authorized officer of the insurer where it is stated that to 
the best of his knowledge, information and belief the adver-
tisements which were disseminated by the insurer during the 
preceding statement year complied or were made to comply 
in all respects with the provisions of the insurance laws of 
this State as implemented and interpreted by this regulation. 

Amended by R.1989 d.391, effective July 17, 1989. 
See: 21 N.J.R. 970(a), 21 N.J.R. 2039(a), 21 N.J.R. 2289(c). 

At ( e) deleted requirement to retain file for at least a four year 
period. 

11:2-11.19 Penalties 

Failure to comply with the provisions of this regulation 
shall constitute a violation of the Insurance Laws of this 
State and shall subject any individual or company so failing 
to comply to all the penalties provided by law. 

11:2-11.20 Prior regulation superseded 

This regulation supersedes in its entirety the Regulation 
which was previously issued by the Insurance Department 
on February 1, 1,956. 

11:2-11.21 Effective date 

This regulation shall become effective upon the date of 
publication of its adoption in the New Jersey Register. 

11:2-11.22 Severability 

If any provision of clause of this regulation or the applica-
tion thereof to any person or situation is held invalid, such 
invalidity shall not affect any other provision or application 
of the regulation which can be given effect without the 
invalid provision or application, and to this end the provi-
sions of this regulation are declared to be severable. 

DEPARTMENT OF INSURANCE 

SUBCHAPTER 12. MASS MARKETING OF 
PROPERTY AND LIABILITY INSURANCE 

Authority 

Unless otherwise expressly noted, all provisions of this Subchapter 
were adopted pursuant to authority delegated at N.J.S.A. 17:1-8.1 and 
17:1C-6(e) and were filed and became effective September 25, 1974, as 
R.1974 d.271. See: 6 N.J.R. 313(d), 6 N.J.R. 408(a). 

11:2-12.1 Introduction 

The purpose of this regulation is to prescribe rules to 
prevent abuses in connection with the sale of personal 
property-liability insurance in this State pursuant to mass 
marketing plans, while preserving for consumers the poten-
tial benefits of this form of marketing. 

11:2-12.2 Definitions 

The following words and terms, when used in this Sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise. 

"Mass marketing plan" means a method of selling person-
al property-liability insurance wherein: 

1. Such insurance is offered to employees of particular 
employers or to members of particular associations or 
organizations; 

2. The employer, association or organization, if any, 
has agreed to or otherwise affiliated itself with the sale of 
such insurance to its employees or members; 

3. Some rate, coverage, underwriting or substantial 
service advantage is provided which is not available from 
the same insurer on a nonplan basis. 

"Personal property-liability insurance" shall mean all 
forms of personal lines, fire, allied lines, casualty, marine 
and inland marine insurance and insurance to which Sec-
tions 17:17-1 et seq. and 39:6A et seq. of the insurance law 
applies. 

11:2-12.3 Applicability 

This regulation shall be applicable only to insurance 
policies issued or renewed in this State and is in addition to, 
and not in substitution for, other applicable requirements of 
the insurance law and Department regulations. The re-
quirements of this regulation are not applicable to methods 
of marketing other than mass marketing plans. 

Case Notes 

Mass marketing of property and liability insurance rules discussed in 
holding that plaintiff failed to present sufficient evidence to infer that 
defendants conspired to give defendant medical malpractice insurer a 
monopoly in the New Jersey medical malpractice field, that defendants 
engaged in an unlawful boycott or that defendants conspired to drive 
plaintiff out of business. Owens v. Aetna Life & Casualty Co., 654 
F.2d 218 (3rd Cir.1981), certiorari denied 102 S.Ct. 657, 454 U.S. 1092, 
70 L.Ed.2d 631 (1981). 
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11:2-12.4 Fictitious arrangement prohibited 
No insurer shall sell insurance pursuant to a mass market-

ing plan to members of any association or organization 
formed principally for the purpose of obtaining such insur-
ance. 

11:2-12.S Premiums and policy forms 
(a) Premiums under a mass market plan shall comply 

with the filing requirements and with the standards in the 
insurance law, including the standards that rates not be 
excessive, inadequate, or unfairly discriminatory. Rates 
shall not be deemed to be unfairly discriminatory because 
different premiums result for policyholders with like loss 
exposures but different expense factors, or like expenses 
factors but different loss exposures, so long as the rates 
reflect the differences with reasonable accuracy. 

(b) Prior to the sale or use of any mass marketing plan in 
New Jersey, the individual or master policy forms and 
certificates of insurance of such plan shall first be filed with 
and approved by the Commissioner. 

11:2-12.6 Statistics 
An insurer selling insurance pursuant to mass marketing 

plans shall maintain separate statistics as to loss and expense 
experience pertinent to each individual plan only if such 
individual plan provides some rate or coverage advantage 
not available from the same insurer on a nonplan basis. 

11:2-12.7 Producers 
No person shall act as an insurance agent or an insurance 

broker in connection with a mass marketing plan for any 
kind of insurance unless such person is duly licensed, under 
N.J.S.A. 17:22A-1 et seq. as an insurance agent or broker 
for such kind of insurance in such insurance plan. 

Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

Editorial changes only. 

11:2-12.8 Compulsory participation prohibited 
No insurer shall sell insurance pursuant to a mass market-

ing plan if it is a condition of employment or of membership 
in an association, organization or other group that any 
employee or member purchase insurance pursuant to such 
plan, or if any employee or member shall be subject to any 
penalty by reason of his nonparticipation. The fact that a 
nonparticipant does not voluntarily enjoy the benefits of any 
employer contribution shall not be deemed a penalty. 

11:2-12.9 Tie-in sales prohibited 
(a) No insurer shall sell insurance pursuant to a mass 

marketing plan if: 

1. The purchase of insurance available under such 
plan is contingent upon the purchase of any other insur-
ance, product or service; or 

11:2-12.12 

2. The purchase or price of any other insurance, 
product, or service is contingent upon the purchase of 
insurance available under such plan. 

(b) This provision shall not be deemed to prohibit the 
reasonable requirement of safety devices, such as, heat 
detectors, lightning rods, theft prevention equipment and 
the like or other kinds of insurance prescribed by law. 

11:2-12.10 Disclosure required 

Every insurer, agent or broker selling insurance pursuant 
to a mass marketing plan shall, prior to saie, make full and 
fair disclosure to prospective employee and member in-
sureds of all features of such plan, whether favorable or 
unfavorable, including but not limited to premium rates, 
contributions, benefits, exclusions, duration of coverage, pol-
icyholder services, conversion privileges available, and the 
financial interests in the plan, if any, of the sponsoring 
employer, association, organization or the group. Said dis-
closure shall be provided in writing and a copy filed with the 
Department to be reviewed by the Division of Consumer 
Services. 

11:2-12.11 Underwriting standards 

(a) No insurer shall use underwriting standards for indi-
vidual risk selection in a mass marketing plan which are, on 
the whole, either less restrictive, unless written with an 
appropriate charge as contemplated by the insurer's filed 
rates, or more restrictive than the standards used by such 
insurer for individual risk selection in the sale of the same 
kind of insurance in this State other than pursuant to mass 
marketing plans. 

(b) Underwriting standards used for any mass marketing 
plan shall be filed with the Commissioner together with 
individual or master policy forms and certificates used in 
conjunction with such plan. 

11:2-12.12 Cancellation and nonrenewal 

(a) The failure of an employer, association, organization 
or other group to remit premiums when due for any reason 
(including but not limited to interruption or termination of 
employment or membership) shall not be regarded as "non-
payment of premium" by any employee or member insured 
under any such plan providing for remittance of premium by 
such employer, association, organization or other group, 
unless such insured shall have been given written notice of 

. such failure to remit and shall not himself have paid such 
premium by the later of ten days after such notice or the 
due date of such premium remittance under the mass 
marketing plan. 

2-37 5-15-95 



11:2-12.12 

(b) Any insurer which delivers in this State to any em-
ployer, association or organization a contract of insurance 
pursuant to the application or request of such employer, 
association or organization, acting for an insured other than 
itself, shall be deemed to have authorized such employer, 
association or organization to receive on its behalf payment 
of any premium which is due on such contract at the time of 
its issuance or delivery. Moneys collected for premiums for 
a mass marketing plan shall be kept in a separate account 
for the benefit of insured employees or members. 

(c) Unless otherwise covered by statute, regulation or 
policy, all mass marketing plans shall provide those insured 
under such plan with an opportunity to purchase individual 
equivalent coverage in the same insurer upon termination of 
employment or membership or upon the discontinuance of 
the mass marketing plan. The insured employee or mem-
ber may maintain his policy in force upon payment of the 
premium applicable to the class of risk to which he belongs 
on an individual basis. The option to maintain the insur-
ance in force shall be exercised within 30 days following the 
date of termination. 

( d) Any notice of cancellation or nonrenewal of any 
policy of an employee or member insured under a mass 
marketing plan shall be accompanied by a notice to the 
employee or member that, at his request, the insurer will 
afford the employee or member, and the employer, associa-
tion, organization or other group a reasonable opportunity 
to consult with the insurer and to present facts in opposition 
to cancellation or nonrenewal. 

11:2-12.13 Compulsory facilities 
An insurer, agent or broker selling insurance pursuant to 

a mass marketing plan shall, with respect to any employees 
or members who apply for but are denied insurance under 
such plan and are not otherwise insured, assist such persons 
in their efforts to obtain insurance through any other appro-
priate voluntary or mandatory insurance plan, such as, the 
New Jersey Automobile Insurance Plan or the plans of the 
New Jersey Insurance Underwriting Association. 

11:2-12.14 Eligibility 
(a) Any employer, association, or organization domiciled 

or principally located in New Jersey may be eligible for a 
mass marketed insurance plan if 25 or more employees or 
members are enrolled to participate upon inception of the 
plan. 

(b) Size of group and number of participant requirements 
are not applicable where the employer, association or orga-
nization having some employees or members in New Jersey 
is domiciled or principally located outside of New Jersey, 
provided such employer, association or organization has its 
mass marketing plan approved by such other state. 

11:2-12.15 Severability 
If any provision of this regulation or the application 

thereof to any person or circumstance is held invalid, the 
invalidity shall not affect other provisions or applications of 
this regulation, and to this end each Section of this regula-
tion is declared to be severable. 

DEPARTMENT OF INSURANCE 

SUBCHAPTER 13. GROUP COVERAGE 
DISCONTINUANCE AND REPIACEMENT 

Authority 

Unless otheiwise expressly noted, all provisions of this Subchapter 
were adopted pursuant to authority delegated at N.J.S.A. 17:1-8.1 and 
17:1C-6{e) and were filed September 26, 1974, as R.1974 d.272 to 
become effective February 1, 1975. See: 5 NJ.R. 342(c), 6 N.J.R. 
409(a). 

11:2-13.1 Scope 

This regulation shall be applicable to all life and accident 
and health insurance policies and subscriber contracts is-
sued, amended or provided by an insurance company or a 
nonprofit service corporation on a group or group type 
basis. However, this regulation shall not apply to contracts 
issued in connection with temporary disability benefits or 
workmen's compensation laws. 

As amended, R.1975 d.129, eff. April 24, 1975. 
See: 7 N.J.R. 114{b), 7 N.J.R. 276(c). 

11:2-13.2 Definition of group type basis and member 

(a) The term "group type basis" means a benefit plan, 
other than "salary savings" or "salary budget" plans utilizing 
individual insurance policies or subscriber contracts, which 
meets the following conditions: 

1. Coverage is provided through insurance policies or 
subscriber contracts to classes of employees, members or 
debtors defined in terms of conditions pertaining to em-
ployment, membership or indebtedness. 

2. The coverage is not available to the general public 
and can be obtained and maintained only because of the 
covered person's membership in or connection with the 
particular organization or group. 

3. There are arrangements for bulk payment of premi-
ums or subscription charges to the insurer or nonprofit 
service corporation. 

4. There is sponsorship of the plan by the employer, 
union, association or creditor. 

(b) The term "member" will hereinafter be construed to 
include employee, debtor or any other individuals who are a 
part of a particular organization or group. 

11:2-13.3 Effective date of discontinuance for nonpayment 
of premium oi" subscription charges 

(a) If a policy or contract subject to these rules and 
regulations provides for automatic discontinuance of the 
policy or contract after a premium or subscription charge 
has remained unpaid through the grace period allowed for 
such payment, the carrier shall be liable for valid claims for 
covered losses incurred prior to the end of the grace period. 
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(b) If the actions of the carrier after the end of the grace 
period indicate that it considers the policy or contract as 
continuing in force beyond the end of the grace period 
(such as, by continuing to recognize claims subsequently 
incurred), the carrier shall be liable for valid claims for 
losses beginning prior to the effective date of written notice 
of discontinuance to the policyholder or other entity respon-
sible for making premium payments or submitting subscrip-
tion charges to the carrier. The effective date of discontin-
uance shall not be prior to midnight at the end of the third 
scheduled work day after the date upon which the notice is 
delivered. 

11:2-13.4 Requirements for notice of discontinuance 

(a) Any notice of discontinuance so given by the carrier 
shall include a request to the group policyholder or other 
entity involved to notify members covered under the policy 
or subscriber contract of the date as of which the group 
policy or contract will discontinue and to advise that, unless 
otherwise provided in the policy or contract, the carrier shall 
not be liable for claims for losses incurred after such date. 
Such notice of discontinuance shall also advise, in any 
instance in which the plan involves member contributions, 
that if the policyholder or other entity continues to collect 
contributions for the coverage beyond the date of discontin-
uance, the policyholder or other entity may be held solely 
liable for the benefits with respect to which the contribu-
tions have been collected. 

(b) The carrier will prepare and furnish to the policyhold-
er or other entity at the same time a supply of a notice form 
to be distributed to the members concerned, indicating such 
discontinuance and the effective date thereof and urging the 
members to refer to their certificates or contracts in order 
to determine what rights, including but not limited to, 
privileges of conversion if any are available to them upon 
such discontinuance. 

( c) Discontinuance of the group policy will not serve to 
reduce the specified time limit which must be satisfied for 
the furnishing of notice of claim or proof of loss. 

·11:2-13.5 Extension of benefits 

(a) Every group policy or other contract subject to these 
rules and regulations hereafter issued, or under which the 
level of benefits is hereafter altered, modified or amended, 
must provide a reasonable provision for extension of bene-
fits in the event of total disability at the date of discontinu-
ance of the group policy or contract, as required by the 
following paragraphs of this Section. 

11:2-13.6 

(b) In case of a group life plan which contains a disability 
benefit extension of any type (for example, premium waiver 
extension, extended death benefit in event of total disability 
or payment of income for a specified period during total 
disability), the discontinuance of the group policy shall not 
operate to terminate such extension. 

( c) In the case of a group plan providing benefits for loss 
of time from work or specified indemnity during hospital 
confinement, discontinuance of the policy during a disability 
shall have no effect on benefits payable for that disability or 
confinement. 

( d) In the case of hospital, medical or dental expense 
coverages, a reasonable extension of benefits or accrued 
liability provision is required. Such a provision will be 
considered reasonable if it provides an extension of at least 
12 months under "major medical" and "comprehensive 
medical" type coverages, and under other types of hospital, 
medical or dental expense coverages, other than for mater-
nity, provides either an extension of at least 90 days or an 
accrued liability for expenses incurred during a period of 
disability or during a period of at least 90 days starting with 
a specific event which occurred while coverage was in force 
(such as, an accident). For hospital or medical expense 
coverages related to maternity, any extension of benefits or 
accrued liability shall be considered reasonable if benefits 
are provided for expenses incurred in connection with ma-
ternity resulting from conception prior to the date of discon-
tinuance of the group policy. 

( e) Any applicable extension of benefits or accrued liabil-
ity shall be described in any policy or contract involved as 
well as in group insurance certificates. The benefits payable 
during any period of extension or accrued liability may be 
subject to the policy's or contract's regular benefit limits (for 
example, benefits ceasing at exhaustion of a benefit period 
or of maximum benefits). 

As amended, R.1975 d.109, eff. April 24, 1975. 
See: 7 N.J.R. 114(b), 7 N.J.R. 276(a). 

11:2-13.6 Continuance of coverage in situations involving 
replacement of one carrier by another 

(a) This Section shall indicate the carrier responsible for 
liability in those instances in which· one carrier's contract 
replaces a plan of similar benefits of another. 

(b) The prior carrier remains liable only to the extent of 
its accrued liabilities and extensions of benefits. The posi-
tion of the prior carrier shall be the same whether the group 
policyholder or other entity secures replacement coverage 
from a new carrier, self-insures, or foregoes the provision of 
coverage. 

( c) Liability of succeeding carriers is governed by the 
following: 
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1. Each person who is eligible for coverage in accor-
dance with the succeeding carrier's plan of benefits (in 
respect of classes eligible and actively at work and non-
confinement rules) shall be covered by that carrier's plan 
of benefits. 

2. Each person not covered under the succeeding 
carrier's plan of benefits in accordance with paragraph 1 
of this subsection must nevertheless be covered by the 
succeeding carrier in accordance with the following rules 
if such individual was validly covered (including benefit 
extension) under the prior plan on the date of discontinu-
ance and if such individual is a member of the class or 
classes of individuals eligible for coverage under the 
succeeding carrier's plan. Any reference in the following 
rules to an individual who was or was not totally disabled 
is a reference to the individual's status immediately prior 
to the date the succeeding carrier's coverage becomes 
effective: 

i. The minimum level of benefits to be provided by 
the succeeding carrier shall be the applicable level of 
benefits of the prior carrier's plan reduced by any 
benefits payable by the prior plan; 

ii. Coverage must be provided by the succeeding 
carrier until at least the earliest of the following date!\: 

(1) The date the individual becomes eligible under 
the succeeding carrier's plan as described in para-
graph 1 above; 

(2) For each type of coverage, the date the indi-
vidual's coverage would terminate in accordance with 
the succeeding carrier's plan provisions applicable to 
individual termination of coverage (for example, at 
termination of employment or ceasing to be an eligi-
ble dependent, as the case may be); 

(3) In the case of an individual who was totally 
disabled, and in the case of a type of coverage for 
which Section 5 of this Subchapter requires an exten-
sion or accrued liability, the end of any period of 
extension or accrued liability which is required of the 
prior carrier by Section 5 of this Subchapter, or if the 
prior carrier's policy or contract is not subject to that 
Section, would have been required of that carrier had 
its policy or contract been subject to Section 5 of this 
Subchapter at the time the prior plan was discontin-
ued and replaced by the succeeding carrier's plan. 

3. In the case of a preexisting con_ditions limitation 
included in the succeeding carrier's plan, the level of 
benefits applicable to preexisting conditions of persons 
becoming covered by the succeeding carrier's plan in 
accordance with this subsection during the period of time 
this limitation applies under the new plan shall be the 
lesser of: 

i. The benefits of the new plan determined without 
application of the preexisting conditions limitation; and 

ii. The benefits of the prior plan. 
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4. The succeeding carrier, in applying any deductibles 
or waiting periods in its plan, shall give credit for the 
satisfaction or partial satisfaction of the same or similar 
provisions under a prior plan providing similar benefits. 
The definition of waiting period includes, but is not 
limited to, the period of time required to be satisfied 
before maternity benefits become available. The aggre-
gate period of time to be applied may be the greater of 
that required by either the prior plan or the succeeding 
plan. But in any event, the aggregate period of time will 
be satisfied by taking into consideration the full portion of 
the waiting period satisfied 'under the prior plan. In the 
case of deductible provisions, the credit shall apply for the 
same or overlapping benefit periods and shall be given for 
expenses actually incurred and applied against the deduct-
ible provisions of the prior carrier's plan during the 90 
days preceding the effective date of the succeeding carri-
er's plan, but only to the extent these expenses are 
recognized under the terms of the succeeding carrier's 
plan and are subject to a similar deductible provision. 

5. In any situation where a determination of the prior 
carrier's benefit is required by the succeeding carrier, at 
the succeeding carrier's request the prior carrier shall 
furnish a statement of the benefits available of pertinent 
information, sufficient to permit verification of the benefit 
determination or the determination itself by the succeed-
ing carrier. For the purpose of this Section, benefits of 
the prior plan will be determined in accordance with all 
the definitions, conditions and covered expense provisions 
of the prior plan rather than those of the succeeding plan. 
The benefit determination will be made as if coverage had 
not been replaced by the succeeding carrier. 

As amended, R.1975 d.109, eff. April 24, 1975. 
See: 7 N.J.R. 114(b), 7 N.J.R. 276(a). 

11:2-13.7 Provisions as favorable 

No policy of group insurance and no certificate thereun-
der shall be delivered or issued for delivery in this State if 
such policy or certificate contains any provision inconsistent 
with any of the provisions of this rule, except that such 
policy may contain provisions which in the opinion of the 
Commissioner are as favorable as the provisions herein 
required. 

As amended, R.1975 d.109, eff. April 24, 1975. 
See: 7 N.J.R. 114(b), 7 N.J.R. 276(a). 

11:2-13.8 Separability of provisions 

If any provision of this regulation or the application 
thereof to any person or circumstance is held invalid, the 
invalidity shall not affect the provisions or applications of 
this regulation which can be given effect without the invalid 
provision or application, and for this purpose the provisions 
of this regulation are separable. 
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11:2-13.9 Effective date 

This regulation shall become effective on February 1, 
1975. 

SUBCHAPTER 14. (RESERVED) 

SUBCHAPTER 15. INSOLVENT INSURERS 

11:2-15.1 Cancellation of property and liability policies 

Whenever an insurer is declared insolvent by a court of 
competent jurisdiction, or its business is suspended under 
the laws of its state of incorporation, or its certificate of 
authority is revoked by this State, the company's insurance 
policies shall be deemed cancelled by said insurer if the 
policy is terminated at the request of the policyholder. The 
insurer thereupon shall be obligated to return the unearned 
premiums including the unearned commissions to the policy-
holder. 

R.1974 d.190, eff. July 16, 1974. 
See: 6 N.J.R. 323(a). 

SUBCHAPTER 16. GUARANTEED ARREST 
BOND CERTIFICATES OF AUTOMOBILE 
CLUB UNDERTAKING 

11:2-16.1 General provisions 

(a) Whenever a domestic or foreign surety company 
which has qualified to transact surety business in this State, 
in any year, becomes surety in an amount not to exceed 
$500.00 with respect to any guaranteed arrest bond certifi-
cates issued in such year by an automobile club or associa-
tion by filing with the Commissioner of Insurance an under-
taking thus to become surety, such undertaking shall state: 

1. The name and address of the automobile club or 
clubs or automobile association or associations with re-
spect to guaranteed arrest bond certificates of which the 
surety company undertakes to be surety; 

2. The unqualified obligation of the surety company 
to pay the fine or forfeiture in an amount not to exceed 
$500.00 of any person who, after posting a guaranteed 
arrest bond certificate with respect to which the surety 
company has undertaken to be surety, failed to make the 
appearance for which the guaranteed arrest bond certifi-
cate was posted. 
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(b) Such finding shall be filed with the Commissioner 10 
days prior to its effective date. If such undertaking is 
terminated, the Commissioner of Insurance shall be notified 
as promptly as possible but not later than the effective date 
of such termination. 

( c) Any undertakings to become surety that are in effect 
at this time shall be filed with the Commissioner of Insur-
ance in accordance with the above within 30 days of the 
effective date of this regulation. 

R.1974 d.282, effective October 11, 1974. 
See: 6 N.J.R. 322(a), 6 N.J.R. 437(a). 
Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a) . 
. Increased maximums in (a) from $200.00 to $500.00. 

SUBCHAPTER 17. UNFAIR CLAIMS 
SETTLEMENT PRACTICES 

Authority 

N.J.S.A. 17:1-8.1, 17:1C-6(e), 17:29B-1 et seq. and 17B:30-1 et seq. 

Source and Effective Date 
R.1981 d.407, effective November 2, 1981 

(operative January 15, 1982). 
See: 12 N.J.R. 600(t), 13 N.J.R. 774(c), 13 N.J.R. 894(a). 

Petition for Rulemaking. See: 26 N.J.R. 2487(b). 

11:2-17.1 Purpose 

N.J.S.A. 17:29B-4(9) and 17B:30-13.1 prohibit insurers 
from engaging in unfair claims settlement practices. The 
purpose of this subchapter is to promote the fair and 
equitable treatment of claimants by defining certain mini-
mum standards for the settlement of claims which, if violat-
ed with such frequency as to indicate a general business 
practice, would constitute unfair claims settlement practices 
in the business of insurance. 

11:2-17.2 Scope 

This subchapter applies to all persons and all policies 
except the following: ocean marine, fidelity and surety, 
boiler and machinery and workers' compensation. It shall 
also not apply to commercial property and liability policies 
for which the annual premium is more than $10,000 and 
where the claim is made by the commercial insured. This 
subchapter is not exclusive, and othei; acts, not herein 
specified, may also be found to constitute unfair claims 
settlement practices. This subchapter is not intended to 
supersede any other rule or regulation. 

11:2-17.3 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise. 
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"After market part" means sheet metal or plastic parts 
which constitute the exterior of an automobile, including 
inner and outer panels, manufactured by any manufacturer 
other than the original manufacturer of the part. Examples 
of after market parts include, but are not limited to, the 
following: doors, hoods, fenders, trunk lids, grills and 
bumper components. 

"Catastrophe" means a calamity or other disastrous event 
that causes widespread losses resulting in excessive claims 
volume. 

"Claimant" means either a first party claimant, a third 
party claimant, or both and includes such claimant's desig-
nated legal representative and includes a member of the 
claimant's immediate family designated by the claimant. 

"Claims settlement" means all the activities of an insurer 
relating directly or indirectly to the determination of the 
extent of liabilities due or potentially due under coverages 
afforded by the policy, and which result in a claim payment 
or acceptance, compromise or rejection. 

"First party claimant" means an individual, corporation, 
association, partnership, or other. legal entity asserting a 
right to payment under an insurance policy · or insurance 
contract arising out of the occurrence. of the contingency or 
less covered by such policy or contract. 

"Insurer" means any person, corporation, association, 
partnership, company, fraternal benefit society, eligible un• 
authorized surplus lines insurer and any other legal entity 
engaged as an indemnitor or contractor in the business of 
insurance. For the purposes of this subchapter, "insurer" 
shall include any individual, corporation, association, part-
nership or other legal entity authorized to represent an 
insurer with respect to a claim. 

"Investigation" means all activities of an insurer related 
directly or indirectly to the determination of liabilities under 
coverages afforded by an insurance policy. 

"Notification of claim" means any notification, whether in 
writing or other means acceptable under the terms of an 
insurance policy or insurance contract, to an insurer or its 
agent, by a claimant, which reasonably apprises the insurer 
of the facts pertinent to a claim. 

"Pertinent communication" means all correspondence as 
well as conversations or other forms of communication that 
are materially related to the handling of a claim. 

"Policy" means any contract of insurance and includes, 
but is not limited to, all policies, contracts, certificates, 
riders and endorsements which provide insurance coverage. 

"Proof of loss" means the necessary documentation re-
quired from a claimant to establish entitlement to payment 
or benefits under a policy. 
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"Third party claimant" means any individual, corporation, 
association, partnership or other legal entity asserting a 
claim against any individual, corporation, association, part-
nership or other legal entity insured under an insurance 
policy or insurance contract of an insurer. 

"Workers' compensation" includes, but is not limited to, 
Longshoreman's and Harbor Workers' Compensation. 

Amended by R.1988 d.480, effective October 17, 1988. 
See: 20 N.J.R. 1159(a), 20 N.J.R. 2578(a). 

Added definition "after market part". 
Petition for Rulemaking. 
See: 25 N.J.R. 6065(a). 

11:2-17.4 Miscellaneous rules 

(a) Every insurer shall distribute copies of this subchapter 
to every person directly responsible for the handling and 
settlement of claims subject to this subchapter. Every 
insurer shall satisfy itself that all such responsible persons 
are thoroughly conversant with and are complying with this 
subchapter. 

(b) All correspondence to a claimant required of an 
insurer pursuant to this subchapter shall be written in easy 
to read and understandable terms. This subsection shall 
not apply to correspondence to a claimant's legal represen-
tative. 

11:2-17.5 Misrepresentation of policy provisions 

(a) No insurer shall fail to fully disclose to first party 
claimants all pertinent benefits, coverages or other provi-
sions of an insurance policy or insurance contract under 
which a claim is presented. 

(b) No agent, broker, or insurer shall conceal from first 
party claimants benefits, coverages or other provisions of 
any insurance policy or insurance contract when such bene-
fits, coverages or other provisions are pertinent to a claim. 

(c) No insurer shall, except where there is a time limit 
specified in the policy, make statements, written or other-
wise, requiring a claimant to give written notice of loss or 
proof of loss within a specified time limit and which seek to 
relieve the company of its obligations if such time limit is 
not complied with unless the failure to comply with such 
time limit prejudices the insurer's rights. 

(d) No insurer shall request a claimant to sign a release 
that extends beyond the subject matter that gave rise to the 
claim payment. 

(e) No insurer shall issue checks or drafts in partial 
settlement of a loss or claim using language which releases 
the insurer or its insured from its total liability. 
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11:2-17.6 Rules for replying to pertinent communications 

(a) All claims must be reported to the designated insurer 
by a broker no later than three working days following 
receipt of notification of claim by the broker. For the 
purposes of this subsection, "broker" shall include a produc-
er of record with respect to any residual market mechanism 
created by statute. 

(b) Every insurer, upon rece1vmg notification of claim 
shall, within 10 working days, acknowledge receipt of such 
notice unless payment is made within such period of time. 
This acknowledgement shall include the address and tele-
phone number of the insurer claims office or authorized 
claims representative which will handle the claim. Notifica-
tion given to an agent of an insurer shall be considered 
notice to the insurer. 

(c) Every insurer, upon rece1vmg notification of claim, 
shall promptly provide first party claimants with necessary 
claim forms, instructions, and reasonable assistance so that 
such claimants can comply with the policy conditions and 
the insurer's reasonable requirements. Compliance with 
this subsection (c) within 10 working days of notification of 
a claim shall constitute compliance with (b) above. 

( d) Every insurer, upon receipt of any inquiry from the 
Insurance Department respecting a claim shall, within 15 
working days of receipt of such inquiry furnish the Depart-
ment with, based on the information available to the insurer, 
a complete and accurate written response to the inquily. 

( e) An appropriate reply shall be made within 10 working 
days on all other pertinent communications from a claimant, 
which reasonably suggest that a response is expected. 

Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

Deleted references to "New Jersey Automobile Insurance Plan and 
the New Jersey Insurance Underwriting Association". 

11:2-17.7 Rules for prompt investigation and settlement of 
claims 

(a) Every insurer shall commence an investigation on all 
claims other than auto physical damage within 10 working 
days of receipt of notification of claim. 

(b) The maximum payment period for all personal injury 
protection (PIP) claims shall be 60 calendar days after the 
insurer is furnished written notice of the fact of a covered 
loss and of the amount of same; provided, however, that an 
insurer may secure a 45-day extension in accordance with 
N.J.S.A 39:6A-5. 

( c) Unless a clear justification exists, or unless otherwise 
provided by law, the maximum payment periods for proper-
ty/liability claims shall be as follows: 

1. For all first party cl.aims other than personal injury 
protection (PIP) and auto physical damage (see N.J.A.C. 
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11:3-10.S(a)), 30 calendar days from receipt by the insur-
er of properly executed proofs of loss. 

2. For all third party property damage claims, 45 
calendar days from receipt by the insurer of notification 
of claim. 

3. For all third party bodily injury claims, 90 calendar 
days from receipt by the insurer of notification of claim. 

( d) Unless a clear justification exists, or unless otherwise 
provided by the policy, all life insurance claims shall be paid 
within a maximum payment period of 30 calendar days. 
The payment period is defined as the period between the 
date proof of loss is received by the insurer and the date of 
claims settlement. 

(e) Except as provided in (e)l below, all health insurance 
claims shall be paid no later than 60 calendar days after the 
insurer receives written notice of the claim. 

1. The maximum payment period for health insurance 
claims may be extended under the following circum-
stances: 

i. The health insurer contests a claim, and the 
insurer sends written notice of such fact to the insured 
or insured's assignee within 45 calendar days of the 
insurer's receipt of the claim. The notice that a claim 
is contested shall identify the contested portion of the 
claim and the reasons for contesting the claim. If only 
a portion of a claim is contested, the insurer shall remit 
payment for the uncontested portion in accordance with 
( e) above; or 

ii. The health insurer requests additional informa-
tion from the insured concerning a claim that the 
insurer is contesting. After the insurer receives the 
additional information requested, the insurer shall ei-
ther pay or deny the claim within 90 calendar days of 
the insurer's receipt of the additional information. 

2. Payment of a health insurance claim shall be con-
sidered to have been made either: 

i. On the date a draft or other valid instrument 
equivalent to payment was placed in the United States 
mail in a properly addressed, postpaid envelope; or 

ii. If not posted pursuant to ( e )2i above, on the date 
of delivery of a draft or other valid instrument equiva-
lent to payment. 

3. If the health insurer fails to make payment on a 
claim within the time limits set forth in this subsection, 
the insurer shall pay simple interest on the amount of the 
overdue payment at the rate of 10 percent per year. 

( f) If the insurer is unable to settle the claim within the 
time periods specified in ( c) through ( e) above, the insurer 
must send the claimant written notice by the end of the 
payment periods specified in (c) through (e) above. The 
written notice must state the reasons additional time is 
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needed, and must include the address of the office responsi-
ble for handling the claim and the insured's policy number 
and claim number. This notice shall also include a tele-
phone number which is toll free, or which can be called 
collect, or which is within the claimant's area code. This 
number shall provide direct access to the responsible claims 
office or shall enable the claimant to gain such access at no 
greater expense than the cost of a telephone call within his 
or her area code. An updated written notice setting forth 
the reasons additional time is needed shall be sent within 45 
days after the initial notice and within every 45 days thereaf-
ter until all elements of the claim are either honored or 
rejected. This subsection shall not apply after a claimant 
has filed a lawsuit pursuant to his or her claim. 

(g) Unless otherwise provided by law, every insurer shall 
pay any amount finally agreed upon in settlement of all or 
part of any claim not later than 10 working days from either 
the receipt of such agreement by the insurer or the date of 
the performance by the claimant of any conditions set by 
such agreement, whichever is later. 

(h) Where there is a reasonable basis supported by spe-
cific information available for review by the Department of 
Insurance that the first party claimant has fraudulently 
caused or contributed to the loss by arson, or other fraudu-
lent schemes, the insurer shall be relieved from the require-
ments of (c) through (t) above. Provided, however, that the 
claimant shall be advised of the acceptance or denial of the 
claim within a reasonable time for full investigation after 
receipt by the insurer of a properly executed proof of loss. 

Amended by R.1982 d.400, effective November 15, 1982. 
See: 14 N.J.R. 966(a), 14 NJ.R. 1307(b). 
Amended by R.1992 d.93, effective February 18, 1992. 
See: 23 N.J.R. 2830(a), 24 N.J.R. 622(a). 

Maximum payment period for personal claims specified at (b ). 
Amended by R.1992 d.493, effective December 7, 1992. 
See: 23 N.J.R. 3196(c), 24 N.J.R. 4391(a). 

Subsection (d) added to provide for payment of all health insurance 
claims within 60 days, with certain exceptions as specified. 
Petition for Rulemaking. 
See: 25 N.J.R. 6065(a). 

11:2-17.8 Rules for fair and equitable settlements and 
reasonable explanations applicable to all 
insurance 

(a) No insurer shall deny or offer to compromise a claim 
because of a policy provision, including any concerning 
liability, a condition, or an exclusion without providing a 
specific reference to such language and a statement of the 
facts which make that language operative. 

(b) Any denial or offers of compromise to the claimant 
shall be confirmed in writing and shall be kept in the 
appropriate claim file. 

( c) In any case where a first party claim is denied or a 
compromise is offered, the insurer shall notify the first party 
claimant of any applicable policy provision limiting such 
claimant's right to sue the insurer. 
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( d) Insurer shall not fail to settle first party claims on the 
basis that responsibility for payment should be assumed by 
others except as may otherwise be provided by law or policy 
provisions such as Workers' Compensation exclusions, or 
coordination of benefits provisions. 

( e) If a claimant is actively negotiating with an insurer for 
settlement of a claim, and the claimant's rights may be 
affected by a statute of limitations or a policy time limit, the 
insurer shall provide the claimant with written notice that 
the time limit may be expiring and may affect the claimant's 
rights. Such notice shall be given to claimants 60 calendar 
days before the date on which such time limit may expire. 
This rule shall only apply if the insurer is negotiating a 
claims settlement with a person who is neither an attorney 
nor represented by an attorney. 

(t) No insurer shall make statements which indicate that 
the rights of a claimant may be impaired if a form or release 
is not completed within a given period of time unless the 
statement is given for the purpose of notifying the claimant 
of any applicable law or policy provision. 

(g) Unless otherwise provided by law, in any case where 
there is no dispute as to one or more elements of a claim, 
payment for such element( s) shall be made notwithstanding 
the existence of disputes as to other elements of the claim 
where such payment can be made without prejudice to 
either party. 

(h) An insurer shall not compel claimants to institute 
litigation to recover amounts due under an insurance policy 
by offering substantially less than amounts recovered in 
actions brought by such claimants. 

(i) No insurer shall deny payment of a claim when it is 
reasonably clear that either full or partial benefits are 
payable. 

(j) No claim shall be denied or compromised based on an 
exclusion, reduction or limitation in a policy unless docu-
mentation of facts rendering the exclusion, reduction or 
limitation operative can be obtained. If such documenta-
tion is not made a part of the claim file, the insurer shall 
place in the claim file a written notation explaining how 
documentation may be obtained. 

(k) With respect to first party claims, insurers shall make 
claim payments by check or draft with a statement setting 
forth the coverage under which payment is made and in 
sufficient detail so that first party claimants can reasonably 
understand the benefits included within the claim payment. 
The details should include an explanation of how the benefit 
payment was calculated. This subsection shall not apply to 
claims in which the claim payment figure was arrived at 
through negotiations between the insurer and the first party 
claimant. 
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(/ ) If a first party claimant or a third party claimant not 
represented by an attorney does not submit sufficient infor-
mation to establish his or her entitlement to the benefits 
claimed, then the insurer shall provide the claimant with a 
general description of the information and documentation 
needed to establish such entitlement. 

11:2-17.9 Rules for fair and equitable settlements 
applicable to life and health insurance 

(a) No insurer shall indicate on a payment draft, check or 
in any accompanying cover letter that said payment is 
"final" if additional benefits relating to the claim for which 
benefits are being paid are payable under the policy. 

(b) When it is apparent to the insurer that additional 
benefits would be payable under a policy upon receipt of 
additional proofs of loss from the claimant, the insurer shall 
explain to the claimant in writing or by telephone the 
additional proofs or information needed to establish entitle-
ment to additional benefits. 

(c) No insurer shall undertake any activity that has the 
effect of coercing the insured to settle a disability claim on a 
lump sum basis. 

(d) No insurer shall pay a claim involving both a covered 
and noncovered condition on a percentage basis of contrib-
uting loss, unless said percentage is reasonable. 

( e) Settlement of claims for a fraction of an indemnity 
period shall be on a pro rata basis unless the policy specifi-
cally excludes pro-rata payments. 

(f) If it is found that an insured's age is overstated on an 
individual life or health policy or understated on an annuity, 
benefits shall be adjusted upward under a policy which 
contains a misstatement of age provision specified in 
N.J.S.A. 17B:25-6 and N.J.S.A. 17B:26-18. 

(g) No insurer shall request a claimant to sign an agree-
ment which releases the insurer from all future claims under 
an insurance policy unless no other benefits are payable 
under it. 

(h) Unless otheiwise provided by the policy, no insurer 
may terminate disability benefits based solely on lack of 
regular medical attendance when the disability has been 
verified by a physician and can reasonably be expected to 
continue beyond the date through which benefits have been 
paid. 

(i) No policy shall be rescinded and claim denied for loss 
incurred during the contestable period based on material 
misrepresentation by the applicant unless the application is 
a part of the contract. 

(j) No policy shall be rescinded and claim denied for loss 
incurred during the contestable period based on omission of 
material information when such information is not specifi-
cally requested on the application. 

(k) When an application for a life/health policy contains 
only one medical question or declaration as to general status 
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of the insured's health, such as, "Are you now in good 
health?", an insurer shall not rescind a policy or deny a 
claim for loss incurred during the contestable period on the 
basis of material misrepresentation, if based on the totality 
of circumstances, the insured responded to the best of 
his/her knowledge and belief that the general status of 
his/her health was satisfactory. 
Petition for Rulemaking. 
See: 25 N.J.R. 6065(a). 

11:2-17.10 Rules for fair and equitable settlements 
applicable to property and liability insurance 

(a) This section, unless otheiwise noted in this subchap-
ter, is applicable to claims arising under all property/liability 
coverages. This section is organized so that the require-
ments for all lines of property/liability insurance are found 
in (a)l through 6 below; for automobile insurance only, in 
(a)7 through 13 below; and for other than automobile 
insurance only, in (a)14 and 15 below. The requirements of 
this section with respect to motor vehicle claims are in 
addition to the requirements of N.J.A.C. 11:3-10. In addi-
tion to the provisions of this section, the requirements for 
auto physical damage first party claims found in N.J.A.C. 
11:3-10.1 through 10.4 shall also be construed to apply to 
automobile property damage third party claims from the 
time that liability becomes reasonably clear. The require-
ments are as follows: 

1. Where liability and damages are reasonably clear, 
insurers shall not recommend that third party claimants 
make claim under their own policies solely to avoid 
paying claims under such insurer's policy. 

2. When the amount claimed is reduced because of 
betterment or depreciation, all information and calcula-
tions for such deduction shall be contained in the claim 
file. Such deductions shall be itemized and specified as 
to dollar amounts and shall be fair and equitable. 

3. Unless the question has been specifically negotiat-
ed, the insurer remains liable for hidden damage directly 
related to the loss giving rise to the claim subject to policy 
terms, conditions and limits. 

4. No insurer shall refuse to grant advance payments 
on a claim primarily because the claimant has retained an 
attorney for the purpose of facilitating recovery on his/her 
behalf. 

5. No insurer shall deny a claim for failure to exhibit 
the property without proof of demand and unfounded 
refusal by a claimant to do so. 

6. Unless the insurer is exercising a right under the 
policy to repair damaged property, it shall not require as 
a condition to payment of claims that repairs be made by 
a particular contractor or repair shop. 

7. In all automobile physical damage claims, the first 
party claimant shall be notified at the time of the insurer's 
acknowledgement of the claim, or sooner if inquiry is 
made, whether coverage exists for the rental of an auto-
mobile subject to policy terms and conditions. 
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8. When an insurer acknowledges receipt of an auto-
mobile property damage liability claim, or sooner if the 
claimant inquires, it shall inform the claimant whether 
and to what extent he or she will be entitled, if the 
insurer's liability later becomes reasonably clear, to pay-
ment for the rental of an automobile or other substitute 
transportation. Such payment will ordinarily be for the 
rental of ah automobile at a reasonable price until the 
damaged vehicle is repaired or, in the event of a total 
loss, until the claim is settled. When an insurer uses the 
doctrine of comparative negligence to determine its re-
sponsibility for the cost of substitute transportation, it 
shall, as soon as is practicable, advise the claimant of the 
extent of its liability. 

9. An insurer shall provide notice to a claimant three 
working days prior to the termination of payment for 
automobile storage charges and place a copy of such. 
notice in a claim file. 

10. All after market parts manufactured after October 
17, 1988 used in the repair of an automobile where 
insurance proceeds provide the basis of payment therefor 
shall carry sufficient permanent identification so as to · 
identify the manufacturer thereof. Such identification 
shall be accessible after installation to the extent possible. 

11. No insurer shall require the use of after market 
parts in the repair of an automobile unless the after 
market part is warranted by the manufacturer in a reason-
able manner as to duration and coverage and at least 
equal in like kind and quality to replacement parts avail-
able from the original manufacturer of the part in terms 
of fit, quality and performance. Use of after market parts 
which have been certified by an independent testing labo-
ratory as being of like kind and quality to the original 
manufactured part will be deemed to be in compliance 
with the requirements of this paragraph. 

12. Insurers specifying the use of after market parts 
shall pay for any modifications which may become neces-
sary in making the repair. 

13. Where the insurer specifies the use of after mar-
ket parts, the insurer shall disclose to the claimant, in 
writing, either on the estimate or on a separate document 
attached to the estimate, the following information, which 
shall appear in print no smaller than 10 point type: 

THIS ESTIMATE HAS BEEN PREPARED BASED 
ON THE USE OF AUTOMOBILE PARTS NOT 
MADE BY THE ORIGINAL MANUFACTURER. 
PARTS USED IN THE REPAIR OF YOUR VEHI-
CLE BY OTHER THAN THE ORIGINAL MANU-
FACTURER ARE REQUIRED TO BE AT LEAST 
EQUAL IN LIKE KIND AND QUALITY IN TERMS 
OF FIT, QUALITY AND PERFORMANCE TO RE-
PLACEMENT PARTS AVAILABLE FROM THE 
ORIGINAL MANUFACTURER. 
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The insurer shall clearly identify on the estimate of such 
repair all after market parts installed on the vehicle. 

14. If the insurer intends to exercise its right to in-
spect, or cause to be inspected by an independent apprais-
er, damages prior to repair, it shall have 10 working days 
following receipt of notification of claim to inspect the 
claimant's damaged property at a place and time reason-
ably convenient to the claimant, provided that the claim-
ant has not refused to make the property available for 
inspection. For third-party property damage claims, this 
paragraph shall apply once the insured's liability is rea-
sonably clear. This paragraph does not apply to losses 
caused by a catastrophe. 

15. If any loss other than a motor vehicle loss subject 
to N.J.A.C. 11:3-10 is to be settled on the basis of a 
written estimate prepared by or for the insurer, the 
insurer shall supply to the claimant before beginning 
negotiations a copy of the estimate upon which the settle-
ment is to be based. 

i. Such estimate prepared by or for the insurer shall 
be reasonable, and of an amount which will allow for 
repairs to be made in accordance with generally accept-
ed standards for safe and proper repairs, subject to 
policy conditions, such as limits, deductible, deprecia-
tion, and prior damage. 

ii. If the claimant subsequently claims, based upon a 
written estimate which he/she obtains, that necessary 
repairs will exceed the written estimate prepared by or 
for the insurer, the company shall review the written 
estimate and respond to the claimant within 10 working 
days, and may provide or, if requested, must provide 
the claimant with the name of the repair shop or 
contractor that will make the repairs in accordance with 
generally accepted standards for safe and proper re-
pairs. 

Amended by R.1988 d.480, effective October 17, 1988. 
See: 20 N.J.R. 1159(a), 20 N.J.R. 2578(a). 

Added new 10-13; renumbered old 10-11 as 14-15. 
Administrative Correction to (a)13. 
See: 21 N.J.R. 3666(a). 

11:2-17.11 Written notice by insurers of payment of third-
party claims 

(a) Upon payment of $5,000 or more in settlement of any 
third-party liability claim, where the claimant is a natural 
person, the insurer or its representative (including the insur-
er's attorney) shall mail to the third-party claimant written 
notice of payment at the same time payment is made to the 
third-party claimant's attorney or other representative. 

(b) The written notice referred to in (a) above shall be 
mailed to the claimant by regular mail at the claimant's last 
known address, and shall include at least the following 
information: 

. 1. The amount of the payment; 
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2. The party or parties to whom the check is made 
payable; 

3. The party to whom the check was mailed; and 
4. The address of the party to whom the check was 

mailed. 

(c) Nothing in (a) above shall create, or be construed to 
create, a cause of action for any person or entity, other than 
the Department of Insurance, against the insurer or its 
representative based upon a failure to serve such notice, or 
the defective service of such notice. Nothing in (a) above 
shall establish, or be construed to establish, a defense for 
any party to any cause of action based upon a failure by the 
insurer or its representative to serve such notice, or the 
defective service of such notice. 
New Rule, R.1993 d.681, effective December 20, 1993. 
See: 25 N.J.R. 3921(a), 25 N.J.R. 5929(b): 

11:2-17.12 Examinations 
(a) Each insurer's claim files are subject to examination 

and inspection by the Commissioner or by his duly appoint-
ed designees pursuant to N.J.S.A. 17:23-4, 17:29B-5, 
17B:21-3 and 17B:30-16. 

(b) Detailed documentation and/or evidence shall be con-
tained in each claim file in order to permit the Commission-
er or his designated examiners or investigators to recon-
struct the company's activities relative to the claims settle-
ment. Such documentation shall include but is not neces-
sarily limited to all investigative reports, payment vouchers, 
transactions, notices, memoranda and work papers. With 
respect to automobile damage claims, file documentation 
also shall include the name, address, telephone number and 
license number of any auto body repair facility that has been 
utilized by the insurer in the adjustment of the loss or repair 
of the automobile. All such documentation shall be proper-
ly dated and, for investigative reports, notes, memoranda 
and work papers, the parties preparing such documents shall 
be identified. 

( c) Every insurer shall maintain records of all pertinent 
communications relating to a claim. The records must 
identify the date of the communication and the parties, and 
describe the substance of the communication. 
Amended by R.1987 d.249, effective June 15, 1987. 
See: 18 N.J.R. 2415(a), 19 N.J.R. 1096(a). 

Inserted new text in (b) "With respect to ... of the automobile." 
Recodified from 11:2-17.11 by R.1993 d.681, effective December 20, 

1993. 
See: 25 N.J.R. 3921(a), 25 N.J.R. 5929(b). 

11:2-17.13 Special claims reports 
(a) If the Department of Insurance observes that an 

insurer's claims settlement practices are not meeting the 
standards established by statute or by this subchapter, the 
Department may require such insurer to file periodic re-
ports. Depending on the nature and extent of an insurer's 
deviations from such standards and with due consideration 
of the insurer's data capabilities, the Commissioner in his 
discretion may require the report to include some or all of 
the statistics listed below: 
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1. The total number of claims submitted; 

2. The original amount claimed; 

3. The classification by line or insurance of each 
individual claim; 

4. The total number of claims denied; 

5. The total number of claims paid; 

6. The total number of claims compromised; 

7. The amount of each settlement; 

8. The total number of claims for which lawsuits are 
instituted against the insurer, the reason for the lawsuit, 
and the amount of the final adjudication; and 

9. An individual listing showing the disposition and 
other information for each claim. 

Recodified from 11:2-17.12 by R.1993 d.681, effective December 20, 
1993. 

See: 25 N.J.R. 3921(a), 25 N.J.R. 5929(b). 

11:2-17.14 Separability 

If any provision of this subchapter or the application 
thereof to any person or circumstance is for any reason held 
to be invalid, the r~mainder of the subchapter and the 
application of such provision to other persons or circum-
stances shall not be affected thereby. 

Recodified from 11:2-17.13 by R.1993 d.681, effective December 20, 
1993. 

See: 25 N.J.R. 3921(a), 25 N.J.R. 5929(b). 

11:2-17.15 Penalties 

(a) If, after notice and hearing, the Commissioner finds 
that a person has violated this subchapter, he shall make his 
findings in writing and shall issue and cause to be served 
upon the person charged with the violation an order requir-
ing such person to cease and desist from engaging in such 
violation. The Commissioner may order payment of a 
penalty not to exceed $1,000 for each and every violation 
unless the person knew or reasonably should have known he 
was in violation of this subchapter, in which case the penalty 
shall not be more than $5,000 for every violation. The 
Commissioner shall collect the penalty in the name of the 
State in a summary proceeding in accordance with "the 
penalty enforcement law" (N.J.S.A. 2A:58-1 et seq.). 

(b) Any person who violates a cease and desist order of 
the Commissioner under (a) above, after it has become 
final, and while such order is in effect, shall be liable to a 
penalty not exceeding $5,000 for each violation, which may 
be recovered in a civil action. In determining the amount 
of the penalty the question of whether the violation was 
willful shall be taken into consideration. 
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( c) The penalties provided herein shall be in addition to 
any other penalties authorized by law. 

Repeal and New Rule, R.1987 d.249, effective June 15, 1987. 
See: 18 N.J.R. 2415(a), 19 N.J.R. 1096(a). 
Petition for Rulemaking. 
See: 25 N.J.R. 6065(a). 
Recodified from 11:2-17.14 by R.1993 d.681, effective December 20, 

1993. 
See: 25 N.J.R. 3921{a), 25 N.J.R. 5929(b). 

SUBCHAPTER 18. READABLE POLICIES 

Authority 

N.J.S.A. 17:1-8.1, 17:1C-6(e) and 56:12-1 et seq. 

Source and Effective Date 

R.1982 d.410, eff. November 15, 1982. 
See: 14 N.J.R. 967(a), 14 N.J.R. 1307(c). 

11:2-18.1 Purpose 

The Plain Language Law (N.J.S.A. 56:12-1 et seq., as 
amended) requires certain insurance policies to be written 
in a "simple, clear, understandable and easily readable way." 
N.J.S.A. 39:6A-23 requires that each buyer's guide and 
coverage selection form required by that section to be issued 
to insureds and prospective insureds for automobile insur-
ance be written in plain language. This subchapter provides 
rules for the implementation of these provisions. 

Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

Added statutory cite and requirements for buyer's guide and cover-
age selection form. 

11:2-18.2 Scope 

(a) This subchapter applies to all insurance policies which 
are issued to individuals to provide coverage for personal, 
family, or household purposes except life, health and annui-
ty policies defined in N.J.S.A. 17B:17-19a, the "Life and 
Health Policy Language Simplification Act." Examples of 
coverage for personal, family or household purposes are: 

1. Policies used solely to provide homeowners insur-
ance, dwelling fire insurance on one to four family units, 
or individual fire insurance on dwelling contents; 

2. Policies principally used to provide primary insur-
ance on private passenger automobiles which are individu-
ally owned and used for personal or family needs; and 

3. Policies of personal inland marine, personal theft, 
residence glass, and personal liability insurance. 
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(b) Coverage for personal, family or household purposes 
does not mean policies used to cover business, professional 
or other commercial risks, such as farm owners, business 
owners, and commercial multi-peril policies. 

(c) This subchapter does not supersede any other law, 
regulation or filing procedure. 

11:2-18.3 Definitions 
The following words and. terms, as used in this subchap-

ter, shall have the following meanings, unless the context 
clearly indicates otherwise: 

"Buyer's Guide" means part of a written notice required 
to be given to insureds and prospective insureds for automo-
bile insurance, pursuant to N.J.S.A. 39:6A-23, which pro-
vides a brief description of all available policy coverages and 
benefit limits, identifies which coverages are optional and 
mandatory, and identifies all options offered by the insurer. 

"Commissioner" means the Commissioner of Insurance. 

"Coverage Selection Form" means part of a written no-
tice required to be given to insureds and prospective in-
sureds for automobile insurance, pursuant to N.J.S.A. 
39:6A-23, which provides information required by the Com-
missioner pursuant to N.J.A.C. 11:3-15.7. 

"Insurer" means any person, corporation, company, asso-
ciation, partnership, title insurance company, eligible autho-
rized surplus lines insurer, or any other legal entity issuing a 
contract of insurance subject to this subchapter. In this 
subchapter, "insurer" also includes rating organizations. 

"Policy" means any contract of insurance subject to this 
subchapter and includes, but is not limited to, all policies, 
contracts, certificates, riders and endorsements that provide 
insurance coverage to individuals. "Policy" also includes 
applications to be signed by the applicant and all other 
writings required to complete the insurance transaction. 

"Text" means all printed matter in a policy, except the 
name and address of the insurer; the name, number and 
title of the policy; the table of contents or index, captions or 
subcaptions; applications; specification or declarations 
pages; and schedules or tables. "Text" does not include 
the Coverage Selection Form or specific language required, 
permitted or approved by a law, regulation, rule or publish-
ed interpretation of a State or Federal agency. 
Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

Added definitions for "Buyer's Guide" and "coverage selection 
form"; modified "text". 

11:2-18.4 Minimum readability standards 
(a) The Plain Language Law provides, at N.J.S.A. 

56:12-10, certain "examples of guidelines" that the Commis-
sioner may consider in determining whether a contract 
complies with the Act. The readability standards in this 
section are in addition to the standards enumerated in the 
Act. 
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(b) A policy, Buyer's Guide and Coverage Selection 
Form shall be printed in legible type style with adequate 
contract between paper and ink. Captions, headings and 
spacing shall be used to increase overall readability. 

(c) A policy and Buyer's Guide shall be printed in not 
less than 10 point type, one point leading. This rule shall 
not apply to schedules and tables; specification or declara-
tion pages; or applications. 

( d) Applications to be signed by the applicant shall be 
printed in not less than 8 point type, one point leading. 
Provided, however, that conditions or exceptions to the 
main promise of the agreement contained in an application 
shall be printed in at least 10 point type. (See N.J.S.A. 
56:12b.(1).) 

1. The 8 point type, one point leading standard set 
forth in (d) above shall become operative on July 1, 1983. 

( e) Policies and Buyer's Guides with 3,000 or more 
words, or with four or more pages, shall contain a table of 
contents or alphabetical index. 

(f) The style, arrangement and overall appearance of the 
policy shall give no undue prominence to any portion of the 
text or to any endorsements or riders. 

(g) Each section of a policy, Buyer's Guide and Coverage 
Selection Form shall be self-contained and independent. 
However, general provisions applicable to more than one 
section may be included in a common section. 

(h) P91icies shall contain only essential provisions. 

(i) Policies, the Buyer's Guide and the Coverage Selec-
tion Form shall be written in everyday, conversational lan-
guage with a personal style, and technical terms or words 
with a special meaning shall be avoided wherever possible. 

G) The text of a policy and Buyer's Guide shall achieve a 
score of at least 40 on the Flesch reading ease test or an 
equivalent score on a comparable test authorized for use by 
the Commissioner. 

1. For the purpose of this subsection, a Flesch reading 
ease test score shall be measured by the following meth-
od: 

i. For policy forms and Buyer's Guides containing 
10,000 words or less of text, the entire form shall be 
analyzed. For policy forms and Buyer's Guides con-
taining more than 10,000 words, the readability of two 
200 word samples per page may be analyzed instead of 
the entire form. The samples shall be separated by at 
least 20 printed lines. 

ii. The number of words and sentences in the text 
or sample shall be counted and the total number of 
words divided by the total number of sentences. The 
figure obtained shall be multiplied by a factor of 1.015. 

11:2-18.5 

111. The total number of syllables shall be counted 
and divided by the total number of words. The figure 
obtained shall. be multiplied by a factor of 84.6. 

iv. The suto- of the figures computed under ii and iii 
above subtracted from 206.835 equals the Flesch read-
ing ease score for the policy form or Buyer's Guide. 

v. In measuring the Flesch test score, the following 
special rules shall be observed when counting syllables, 
words and sentences: 

(1) A syllable means a unit of spoken language 
consisting of one or more letters of a word as divided 
by an accepted dictionary. Where the dictionary 
shows two or more equally acceptable pronunciations 
of a word, the pronunciation containing fewer sylla-
bles shall be used; 

(2) A contraction, hyphenated word, or numbers 
and letters, when separated by spaces, shall be count-
ed as one word; and 

(3) A unit of words ending with a period, semico-
lon, or colon, but excluding headings and captions, 
shall be counted as a sentence. 

2. At the option of the insurer, riders, endorsements, 
and other forms made a part of the policy may be scored 
as separate forms or as part of the policy. 

3. A score lower than 40 on a Flesch reading ease test 
may be permitted whenever the Commissioner finds a 
lower score is warranted by the nature of a particular 
policy form or type or class of policy forms. 

As amended, R.1982 d.410, eff. November 15, 1982. 
See: 14 N.J.R. 967(a), 14 N.J.R. 1307(c), 14 N.J.R. 1398(b). 

(c) deleted "not required ... the applicant." 
(d) added. Old (d) through (i) changed to (e) through (j). 

Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

Added references throughout to Buyer's Guide and Coverage Selec-
tion Form. 

11:2-18.5 Procedures for requesting an opinion of 
compliance with the Plain Language Law 

(a) An insurer may request an opinion from the Commis-
sioner as to whether an insurance policy and related "writ-
ings required to complete the consumer transaction", a 
Buyer's Guide and a Coverage Selection Form are in com-
pliance with the Plain Language Law. The Commissioner 
shall consider the Law's provisions and the implementing 
provisions of this subchapter in responding to such requests. 

(b) For each policy form and related writings, Buyer's 
Guide and Coverage Selection Form for which an opinion is 
desired, an insurer shall prepare the Request for Opinion 
shown in Exhibit A of the Appendix to this subchapter. For 
related writings (including riders and endorsements) submit-
ted separately from a basic contract to which they will apply, 
one Request for Opinion Form shall be prepared for each 
writing or group of writings applicable to one policy form. 
The insurer shall also provide two copies (where possible, 
"specimen" or "proof' copies) of the policy and related 
writings, Buyer's Guide and Coverage Selection Form to be 
reviewed. 
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( c) An officer of the insurer shall complete and submit 
the Affidavit of Compliance shown in Exhibit B of the 
Appendix to this subchapter for each policy and related 
writings, or for each separately submitted writing or group 
of writings applicable to one policy form. An officer of a 
rating organization which requests an opinion as to compli-
ance may complete and sign the affidavit on behalf of the 
member companies of the rating organizations. 

( d) An opinion as to compliance should not be requested 
for a policy form to be issued on a nationwide basis unless 
the policy form will be issued in New Jersey. 

(e) Pursuant to N.J.S.A. 56:12-5, an insurer need not 
request an opinion as to compliance with the Plain Lan-
guage Law for policy forms identical to those which have 
already been certified for some other insurer or rating 
organization. · 

(t) Any insurance policy, Buyer's Guide and Coverage 
Selection Form whose language is revised for any reason, 
including compliance with the Plain Language Law, must be 
approved by the Commissioner pursuant to insurance laws 
and regulations before it can be issued: 

1. The Commissioner's opinion as to compliance with 
the Plain Language Law is distinct from his or her 
approval of a policy, Buyer's Guide and Coverage Selec-
tion Form pursuant to insurance laws and regulations. 

2. Filings for review and approval of policies, Buyer's 
Guides and Coverage Selection Forms pursuant to insur-
ance laws and regulations should be prepared in ·accor-
dance with existing filing procedures. 

3. Ordinarily, a request for an opinion as to a policy's, 
Buyer's Guide's or Coverage Selection Form.'s compliance 
with the Plain Language Law and a filing for approval 
pursuant to insurance laws and regulations should be 
submitted to the Commissioner at the same time and in 
the same package. . 

4. If an insurer has already received approval of a 
policy, Buyer's Guide and Coverage Selection Form pur-
suant to insurance laws and regulations, and believes that 

. the policy, Buyer's Guide and Coverage Selection Form 
complies with the Plain Language Law without further 
revision, it may resubmit it for the sole purpose of 
requesting an opinion as to compliance with the Plain 
Language Law. In completing the Request for Opinion 
Form (Exhibit A), an insurer should provide information 
necessary to confirm the previous approval of the policy, 
Buyer's Guide and Coverage Selection Form pursuant to 
insurance laws and regulations. 

Amended by R.1991 d.4, effective January 7, 1991. 

DEPARTMENT OF INSURANCE 

See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 
Added references to Buyer's Guide and Coverage Selection Form. 

11:2-18.6 Enforcement 
The Commissioner may seek injunctive relief to enforce 

this subchapter. The court may authorize reasonable attor-
ney's fees and costs in such a proceeding. 

11:2-18.7 Separability 
If any provision of this subchapter, or its application to 

any person or circumstances, is held invalid, the remainder 
of this subchapter and its application to other persons or 
circumstances shall be affected. 

APPENDIX·· 

EXHIBIT A 
REQUEST FOR OPINION AS TO COMPLIANCE 

WITH PLAIN LANGUAGE LAW 
(N.J.S.A. 56:12-1 et seq., as amended) 

NAME OF INSURER: __ _ FORM NUMBER: ___ _ 
ADDRESS: _____ _ DA1E OF SUBMITI'AL: __ . 
TELEPHONE: ____ _ 

I. PURPOSE OF SUBMISSION 

1. Is an opinion as to whether the form, Buyer's Guide 
or Coverage Selection Form complies with the Plain Lan-
guage Law being requested pursuant to N.J.S.A. 56:12-8? 

YES NO 

2. Is filing and approval pursuant to insurance laws and 
regulations by the Department of Insurance also being 
requested? 

YES NO 

Note: Filings for approval of policies pursuant to insurance 
laws and regulations should be prepared in accordance with 
the Department's existing procedures. Requests for reada-
bility certification should include Exhibits A and B; two 
copies of the policy (including related writings), Buyer's . 
Guide or Coverage Selection Form to be reviewed; and any 
appropriate attachments. 

3. If the form, Buyer's Guide or Coverage Selection 
Form you are submitting has already been approved by the 
Department of Insurance pursuant to insurance laws and 
regulations, please indicate the following information: 

DEPARTMENT FILE NUMBER.-· ______ _ 

. DATE OF DEPARTMENT OF INSURANCE APPROV-
AL--·----------------
11. REFERENCE TO OTHER FORMS 
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Pursuant to N.J.S.A. 56:12-5, an insurer need not request 
an opinion as to compliance with the Plain Language Law 
for policy forms identical to those which have already been 
certified for some other insurers or rating organization or if, 
in the case of a Buyer's Guide and Coverage Selection 
Form, the language does not differ from N.J.A.C. 11:3-15.6 
or N.J.A.C. 11:3-15.7. 

1. If a policy, Buyer's Guide or Coverage Selection 
Form, is similar but not identical to a previously certified 
policy, Buyer's Guide or Coverage Selection Form, please 
identify the previously certified policy, Buyer's Guide or 
Coverage Selection Form, as specifically as possible. In-
clude the following information if available. 

FILER-· _______________ _ 

FORM NUMBER-· ___________ _ 

DEPARTMENT FILING NUMBER-· _____ _ 

DATE OF CERTIFICATION-· _______ _ 

2. Indicate how the material now submitted for review 
differs from the previously certified materials by the use of 
brackets for deleted material and underlining for new mate-
rial. 

III. FLESCH READING EASE TEST 

1. Identify any language not considered "text" as de-
fined in N.J.A.C. 11:2-18.3 of the regulation on policy 
readability. This language may be identified by reference to 
the policy section numbers. 

2. If any of the language identified in item 1 is required, 
permitted or approved by a law, regulation, rule or publish-
ed interpretation of a State or Federal agency, identifying 
both the language and the law, rule or interpretation. 

3. If the text of the policy or Buyer's Guide does not 
score at least 40 on the Flesch reading ease test, provide an . 
explanation to enable the Commissioner to determine 
whether the lower score is warranted by the nature of the 
policy form (N.J.A.C. ll:2-18.4(i)3 of the regulation). A 
lower score will be accepted only in exceptional circum-
stances. 

Name and Title of Person 
Completing Form 

Signature 

Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

Recodified as an appendix to Subchapter 18. 

EXHIBIT B 
AFFIDAVIT OF COMPLIANCE 

NAME OF INSURER: __ _ FORM NUMBER: ___ _ 
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I certify that this contract and related writings comply 
with the Plain Language Law (N.J.S.A. 56:12-1 et seq.) and 
with N.J.A.C. 11:2-18. 

I certify that the score of the text of the form on the 
Flesch reading ease test is __ and that the test score has 
been accurately calculated as required by N.J.A.C. 11:2-18. 

I also certify that the form(s) or Buyer's Guide is printed 
in not less than 10 point type, one point leading and/or the 
application is not less than 8 point type, one point leading as 
required by N.J.A.C. 11:2-18.4 and N.J.A.C. 11:3-15.6. 

I also certify that any Coverage Selection Form submitted 
is not less than 12 point type, as required by N.J.A.C. 
11:3-15.7. 

Date: _______ _ 
Name and Title of Insurer's 

Officer 

Signature 

Amended by R.1984 d.514, effective November 5, 1984. 
See: 16 N.J.R. 1945(a), 16 N.J.R. 3037(a). 

Added "I also certify ... N.J.A.C. 11:2-18.4." 
Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

Recodified as an appendix to Subchapter 18. 

SUBCHAPTER 19. (RESERVED) 

Historical Note 

Pursuant to authority of N.J.S.A. 17:1-8.1; 17:1C-6(e); 17B:22-13(a) 
as amended by P.L 1983 c.533, sec. 9; 17:22-6.6, Subchapter 19 was 
adopted as R.1985 d.608, effective December 2, 1985. See: 16 N.J.R. 
2920{b), 17 N.J.R. 2901(b). Pursuant to the authority of N.J.S.A. 
17:lC-6, 17:1-8.1 and P.L. 1987, c.293 (N.J.S.A. 17:22A-l et seq., 
17:22A-4(c) and 24), Subchapter 19 was repealed by R.1989 d.192, 
effective April 3, 1989. See: 20 N.J.R. 1152(a), 21 N.J.R. 899{b). 

SUBCHAPTERS 20 THROUGH 22. (RESERVED) 

SUBCHAPTER 23. ADVERTISEMENT OF LIFE 
INSURANCE AND ANNUITIES· 

Authority 

N.J.S.A. 17:1-8.1; 17:1C-6(e); 17B:30-1 et seq.; 17B:30-15. 

Source and Effective Date 

R.1985 d.600, effective November 18, 1985. 
See: 16 N.J.R. 2626(a), 17 N.J.R. 2776(a). 
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11:2-23.1 Purpose 
The purpose of this subchapter is to implement N.J.S.A. 

17B:30-1 et seq. through guidelines intended to assure a full 
and truthful disclosure to the public of all material and 
relevant information in the advertising of life insurance 
policies and annuity contracts. 

11:2-23.2 Applicability 
(a) This subchapter shall apply to any life insurance or 

annuity advertisement distributed in this State. 

(b) Every insurer shall establish and at all times maintain 
a system of control over the content, form and method of 
dissemination of all advertisements of its policies. All such 
advertisements, regardless of by whom written, created, 
designed, or presented, shall be the responsibility of the 
insurer. 

( c) This subchapter shall also apply to agents and brokers 
to the extent that they are responsible for the advertise-
ments of any policy. 

11:2-23.3 Definitions 
The following words and terms, when used in this sub-

chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise: 

"Advertisement" means material designed to create pub-
lic interest in life insurance or annuities or in an insurer, or 
to induce the public to purchase, increase, modify, reinstate 
or retain a policy, and for the purpose of this subchapter, 
includes: 

1. Printed and published material, audiovisual materi-
al, and descriptive literature of an insurer used in direct 
mail, newspapers, magazines, radio and television scripts, 
billboards and similar displays; 

2. Descriptive literature and sales aids of all kinds 
issued by an insurer or agent, including but not limited to 
circulars, leaflets, booklets, depictions, illustrations, and 
form letters; 

3. Material used for the recruitment, training and 
education of an insurer's sales personnel, agents, solici-
tors, and brokers which is designed to be used or is used 
to induce the public to purchase, increase, modify, rein-
state, or retain a policy; or 

4. Prepared sales talks, presentations, and material for 
use by sales personnel, agents, solicitors, and brokers. 

"Advertisement" for the purpose of this subchapter shall 
not mean: 

1. Communications or materials used within an insur-
er's own organization and not intended for dissemination 
to the public; 

2. Communications with policyholders other than ma-
terial urging policyholders to purchase, increase, modify, 
reinstate, or retain a policy; 

DEPARTMENT OF INSURANCE 

3. A general announcement from a group or blanket 
policyholder to eligible individuals who are currently em-
ployees or members of the group that a policy or program 
has been written or arranged; provided that the an-
nouncement clearly indicates that it is preliminary to the 
issuance of a booklet explaining the proposed coverage; 
or 

4. Any disclosure required under any rules currently 
in force or subsequently adopted in New Jersey governing 
specific aspects of the sale or replacement of life insur-
ance including, but not limited to, rules dealing with life 
insurance cost comparison indices, deceptive practices in 
the sale of life insurance, replacement of life insurance 
policies, and rules concerning annuities and deposit funds. 

"Endorsement" means any appraisal, analysis, testimonial 
or other public · statement describing or expressing approval 
of any insurance product or the terms, benefits or any other 
aspect of any insurance product. 

"Insurer" shall include any individual, corporation, associ-
ation, partnership, reciprocal exchange, inter-insurer, 
Lloyd's, fraternal benefit society, and any other legal entity 
which is defined as an "Insurer" in the insurance laws of this 
State or which issues life insurance or annuities in this State 
and is engaged in the advertisement of a policy. 

"Person" means any individual, insurer, company, associa-
tion, organization, society, partnership, syndicate, trust, cor-
poration and every legal entity. 

"Policy" shall include any policy, plan, certificate, con-
tract, agreement, statement of coverage, rider, or endorse-
ment which provides for life insurance or annuity benefits. 

Amended by R.1989 d.391, effective July 17, 1989. 
See: 21 N.J.R. 970(a), 21 N.J.R. 2039(a), 21 N.J.R. 2289(c). 

Definitions of "endorsement" and "person" added. 

11:2-23.4 Form and content of advertisements in general 

(a) Advertisements shall be truthful and not misleading 
in fact or by implication. Words or phrases the meaning of 
which is clear only by implication or by familiarity with 
insurance terminology shall not be used. The form and 
content of an advertisement of a policy shall be sufficiently 
complete and clear so as to avoid deception. The advertise-
ment shall not have the capacity or tendency to mislead or 
deceive. 

(b) Whether an advertisement has the capacity or tenden-
cy to mislead or deceive shall be determined by the Com-
missioner of Insurance from the overall impression that the 
advertisement may be reasonably expected to create upon a 
person of average education or intelligence within the seg-
ment of the public to which it is directed. 
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(c) No advertisement shall use the terms "investment," 
"investment plan," "founder's plan," "charter plan," "sav-
ings," "savings plan," or other similar terms in connection 
with a policy when they have the tendency to mislead a 
purchaser or prospective purchaser into believing that he 
will receive something other than a policy or some benefit 
not available to other persons of the same class and equal 
expectation of life. 

( d) The fact that the policy offered is made available to a 
prospective insured prior to consummation of the sale or 
that an offer is made to refund the premium if the purchas-
er is not satisfied does not remedy misleading statements. 

11:2-23.S Disclosure requirements 

(a) All information required to be disclosed by this sub-
chapter shall be set out conspicuously and in close conjunc-
tion with the statements to which such information relates 
or under appropriate captions of such prominence that it 
shall not be minimized, rendered obscure, or presented in 
an ambiguous fashion, or intermingled with the context of 
the advertisements so as to be confusing or misleading. 

(b) No advertisement shall omit material information or 
use words, phrases, statements, references, or illustrations if 
such omission or such use has the capacity, tendency, or 
effect of misleading or deceiving purchasers or prospective 
purchasers as to the nature or extent of any policy benefit 
payable, loss covered, premium payable, or State or Federal 
tax consequences. 

(c) An advertisement for a policy containing graded or 
modified benefits shall prominently display any limitation of 
benefits. If the premium is level and coverage decreases or 
increases with age or duration, such fact shall be prominent-
ly disclosed. 

(d) An advertisement for a policy with non-level premi-
ums shall prominently describe the premium changes. 

( e) Advertisements referring to dividends must comply 
with the following requirements: 

1. An advertisement shall not utilize or describe divi-
dends in a manner which is misleading or has the capacity 
or tendency to mislead; 

2. An advertisement shall not state or imply that the 
payment or amount of dividends is guaranteed. If divi-
dends are illustrated, they must be based on the insurer's 
current dividend scale and the illustration must contain a 
statement to the effect that they are not to be construed 
as guarantees or estimates of dividends to be paid in the 
future; and 

3. An advertisement shall not state or imply that 
illustrated dividends under a participating policy and/or 
pure endowments will be or can be sufficient at any future 
time to assure, without the further payment of premiums, 

11:2-23.5 

the receipt of benefits, such as a paid-up policy, unless the 
advertisement clearly and precisely explains: 

i. What benefits or coverage would be provided at 
such time; and 

ii. Under what conditions this would occur. 

(f) An advertisement shall not state a purchaser of a 
policy will share in or receive a stated percentage or portion 
of the earnings on the general assets of the company. 

(g) In the event an advertisement uses "Non-Medical," 
"No-Medical Examination Required," or similar terms 
where issuance of a policy is not guaranteed, such terms 
shall be accompanied by further disclosure of equal promi-
nence and in juxtaposition thereto to the effect that issuance 
of the policy may depend upon the answers to the health 
questions. 

(h) An advertisement shall not use as the name or title of 
a life insurance policy any p~ase which does not include the 
words "life insurance" unless accompanied by other lan-
guage clearly indicating that it is life insurance. 

(i) An advertisement shall prominently describe the type 
of policy advertised, such as group, term, whole life, etc. 

G) An advertisement of an insurance policy marketed by 
direct response techniques, such as direct mail or toll-free 
telephone, shall not state or imply that because there is no 
agent or commission involved there will be a cost saving to 
prospective purchasers unless such is the fact. No such cost 
savings may be stated or implied without justification satis-
factory to the Commissioner of Insurance. Such justifica-
tion must be available to the Commissioner upon request. 

(k) Endorsements by third parties must comply with the 
following requirements: 

1. Endorsements used in advertisements shall be gen-
uine, represent the current opinion of the author, be 
applicable to the policy advertised and be accurately 
reproduced. The insurer, in using an endorsement, 
adopts as its own all of the statements contained therein, 
and the advertisement, including such statements, shall be 
subject to all of the provisions of this subchapter. 

2. A person shall be a "spokesperson" if either his or 
her image, voice or words are used in making an endorse-
ment and if the person: 

i. Has a financial interest in the insurer or a related 
entity as a stockholder, director, officer, employee or 
otherwise; 

ii. Is an entity formed by the insurer, or is owned or 
controlled by the insurer, its employees, or the person 
or persons who own or control the insurer; 
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iii. Is in a policymaking position and is affiliated 
with the insurer in any of the capacities in (k)2i and ii 
above; or 

iv. Is in any way directly or indirectly compensated 
for making the endorsement. 

3. Any person acting as a spokesperson as defined in 
(k)2 above, who acts as or holds himself or herself out to 
be an insurance producer as defined at N.J.S.A. 17:22A, 
and who is required to have a license pursuant to N.J.S.A. 
17:22A-3, shall be considered to be an insurance produc-
er and shall be required to be licensed pursuant to and 
shall submit to the requirements of N.J.S.A. 17:22A-1 et 
seq. and any implementing rules. 

4. Where, pursuant to (k)3 above, a spokesperson 
required to be licensed as an insurance producer is not 
licensed as an insurance producer, the advertisement shall 
include, in the manner prescribed by (k)S below, the 
following statement: "This offer is not available in New 
Jersey." The requirements of this paragraph shall apply 
to cases where the advertisement originates in or ema-
nates from another state but is received or appears in 
New Jersey and to advertisements which originate in or 
emanate from New Jersey. 

5. The fact of a financial interest, or the proprietary 
or representative capacity of a spokesperson, shall be 
disclosed in an advertisement. In both television and 
radio advertising, the disclosure shall be spoken by the 
spokesperson and, in the case of television, visually pre-
sented consistent with the requirements for print advertis-
ing in this subsection. In print advertising, the disclosure 
shall be presented in a type style and size that is at least 
equal to the largest type otherwise used in the advertise-
ment. The disclosure required by this paragraph shall be 
accomplished in the introductory portion of the endorse-
ment and shall be given prominence. 

6. If a spokesperson is directly or indirectly compen-
sated for making an endorsement, such fact shall be 
disclosed by use of the phrase "This is a Paid Endorse-
ment" or by words of similar meaning in the manner 
provided by (k)S above. The requirements of this para-
graph do not apply where the spokesperson is a company 
officer, a company director or an employee who is paid 
generally, but not specifically, for making the advertise-
ment. 

7. The disclosure requirements of this subchapter 
shall not apply where the sole financial interest or com~ 
pensation of a spokesperson, for all endorsements made 
on behalf of the insurer, consists of the payment of union 
"scale" wages required by union rules, and if the payment 
is actually for such "scale" for television or radio perfor-
mances. 
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8. An advertisement shall not state or imply that an 
insurer, policy or contract, or any type or line of insurance 
has been approved or endorsed by any individual, group 
of individuals, society, association, organization, govern-
mental agency or other entity, unless such is the fact and 
any proprietary relationship between such individual(s) or 
entity and the insurer is disclosed and the prior written 
approval of the individual, group of individuals, society, 
association, organization, governmental agency or other 
person has been secured. Prior written approval shall not 
be required in cases where the endorsing individual is a 
company officer, company director or employee. 

9. If the person making the endorsement in (k)8 
above has been formed by the insurer or is owned, or 
controlled by the insurer, or the person or persons who 
own or control the insurer, such fact shall be disclosed in 
the advertisement. If the insurer or an officer of the 
insurer formed or controls the association, or holds any 
policymaking position in the association, that fact shall 
also be disclosed. 

10. When an endorsement refers to benefits received 
under a policy for a specific claim, the claim date, includ-
ing claim number, date of loss and other pertinent infor-
mation shall be retained by the insurer for inspection until 
the completion by the Department of Insurance of the 
next market conduct examination of the insurer. 

11. Endorsements which do not correctly reflect the 
present practices of the insurer or which are not applica-
ble to the policy or benefits being advertised shall not be 
used. 

12. An advertisement shall not state or imply that an 
insurer or a policy has been approved or an insurer's 
financial condition has been examined and found to be 
satisfactory by a governmental agency unless such is the 
fact and without prior written approval. 

(/ ) An advertisement shall not contain statistical infor-
mation relating to any insurer or policy unless it accurately 
reflects recent and relevant facts. The source of any such 
statistics used in an advertisement shall be identified there-
in. 

(m) Advertisements referring to introductory, initial, or 
special offers and enrollment periods must comply with the 
following requirements: 

1. An advertisement of an individual policy or combi-
nation of such policies shall not state or imply that such 
policy or combination of such policies is an introductory, 
initial, or special offer, or that applicants will receive 
substantial advantages not available at a later date, or that 
the offer is available only to a specified group of individu-
als, unless such is the fact. An advertisement shall not 
describe an enrollment period as "special" or "limited" or 
use similar words · or phrases in describing it when the 
insurer uses successive enrollment periods as its usual 
method of marketing its policies; 
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2. An advertisement shall not state or imply that only 
a specific number of policies will be sold, or that a time is 
fixed for the discontinuance of the sale of the particular 
policy advertised because of special advantages available 
in the policy; 

3. An advertisement shall not offer a policy which 
utilizes a reduced initial premium rate in a manner which 
overemphasizes the availability and the amount of the 
reduced initial premium. When an insurer charges an 
initial premium that differs in amount from the amount of 
the renewal premium payable, all references to the re-
duced initial premium shall be followed by an asterisk or 
other appropriate symbol which refers the reader to that 
specific portion of the advertisement which contains the 
full rate schedule for the policy being advertised; and 

4. An enrollment period during which a particular 
insurance policy may be purchased on an individual basis 
shall not be offered in New Jersey unless there has been a 
lapse of not less than three months between the close of 
the immediately preceding enrollment period. The ad-
vertisement shall specify the date by which the applicant 
must mail the application, which shall be not less than 10 
days and not more than 40 days from the date on which 
such enrollment period is advertised for the first time. 

i. Paragraph (m)4 above applies to all advertising 
media, that is, mail, newspapers, radio, television, mag-
azines, and periodicals, by any one insurer. The phrase 
"any one insurer" includes all the affiliated companies 
of a group of insurance companies under common 
management or control. 

ii. Paragraph (m)4 above does not apply to the use 
of a termination or cutoff date beyond which an indi-
vidual application for a guaranteed issue policy will not 
be accepted by an insurer in those instances where the 
application has been sent to the applicant in response 
to his or her request. 

iii. Paragraph (m)4 above is also inapplicable to 
solicitations of employees or members of a particular 
group or association which otherwise would be eligible 
under specific provisions of the New Jersey insurance 
laws for group or blanket insurance. 

. iv. In cases where an insurance product is marketed 
on a direct basis to prospective insureds by reason of 
some common relationship with a sponsoring organiza-
tion, this rule shall be applied separately to each spon-
soring organization. 

(n) An advertisement of a particular policy shall not state 
or imply that prospective insureds shall be or become 
members of a special class, group, or quasi-group and as 
such enjoy special rates, dividends, or underwriting privi-
leges, unless such is the fact. 

(o) An advertisement shall not make unfair or incomplete 
comparisons of policies, benefits, dividends, or rates of other 

11:2-23.7 

insurers. An advertisement shall· not falsely or unfairly 
describe other insurers, their policies, services, or methods 
of marketing. 

Amended by R.1989 d.391, effective July 17, 1989. 
See: 21 N.J.R. 970(a), 21 N.J.R. 2039(a), 21 N.J.R. 2289(c). 

At (k), requirements regarding_ third party endorsements greatly 
expanded. 

11:2-23.6 Identification of insurer, plan and number of 
policies 

(a) The name of the insurer shall be clearly identified, 
and if any specific individual policy is advertised it shall be 
identified either by form number or other appropriate de-
scription. An advertisement shall not use a trade name, an 
insurance group designation, name of a parent company of 
the insurer, name of a particular division of the insurer, 
service mark, slogan, symbol, or other device or reference 
without disclosing the name of the insurer, if the advertise-
ment would have the capacity or tendency to mislead or 
deceive as to the true identity of the insurer or create the 
impression that a company other than the insurer would 
have any responsibility for the financial obligation under a 
policy. 

(b) No advertisement shall use any combination of words, 
symbols, or physical materials which by their content, 
phraseology, shape, color or other characteristics are so 
similar to a combination of words, symbols, or physical 
materials used by a governmental program or agency or 
otherwise appear to be of such a nature that they tend to 
mislead prospective insureds into believing that the solicita-
tion is in some manner connected with such governmental 
program or agency. 

(c) When a choice of the amount of benefits is referred 
to, an advertisement shall disclose that the amount of 
benefits provided depends upon the plan selected and that 
the premium will vary with the amount of the benefits. 

( d) When an advertisement refers to various benefits 
which may be contained in two or more policies, other than 
group master policies, the advertisement shall disclose that 
such benefits are provided only through a combination of 
such policies . 

11:2-23.7 Jurisdictional licensing and status of insurer; 
statements about the insurer 

(a) An advertisement which is intended to be seen or 
heard beyond the limits of the jurisdiction in which the 
insurer is licensed shall not imply licensing beyond such 
limits. 

(b) An advertisement may state that an insurer is licensed 
in the state where the advertisement appears, provided that 
it does not exaggerate such fact or suggest or imply that 
competing insurers may not be so licensed. 
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( c) Such advertisements by direct mail insurers shall indi-
cate that the insurer is licensed in a specified state or states 
only, or is not licensed in a specified state or states, by use 
of some language such as "This Company is licensed only in 
State A" or "This Company is not licensed in State B." 

( d) An advertisement shall not create the impression that 
the insurer, its financial condition or status, the payment of 
its claims, or the merits, · desirability, or advisability of its 
policy forms or kinds of plans of insurance are recom-
mended or endorsed by any governmental entity. If a 
governmental entity has recommended or endorsed a policy 
form or plan, however, such fact may be stated if the entity 
authorized its recommendation or endorsement to be used 
in an advertisement and if the advertisement clearly defines 
the scope and extent of the recommendation. 

( e) An advertisement shall not contain statements, pic-
tures, or illustrations which are false or misleading, in fact 
or by implication, with respect to the assets, liabilities, 
insurance in force, corporate structure, financial condition, 
age or relative position of the insurer in the insurance 
business. An advertisement shall not contain a recommen-
dation by any commercial rating system unless it clearly 
defines the scope and extent of the recommendation. 

11:2-23.8 Insurers' responsibility and control; advertising 
tile; certificate of compliance 

(a) All advertisements, regardless of by whom written, 
created or designed, shall be the responsibility of the insurer 
sponsoring the same. 

(b) Every insurer shall at all times maintain complete 
control over the content, form and method of distribution of 
all advertisements of its contracts. 

(c) Each insurer shall maintain at its home or principal 
office a complete file containing every printed, published or 
prepared advertisement of blanket, franchise, and group 
policies hereafter distributed in this state, with a notation 
attached to each such advertisement which shall indicate the 
manner and extent of distribution and the form number of 
any policy advertised. 

( d) Such file shall be subject to regular and periodic 
inspection by the Department of Insurance. 

( e) All such advertisements shall be maintained in said 
file for a period of five years from their last use. 

(t) Each insurer required to file an annual statement 
which is now or which hereafter becomes subject to the 
provisions of this subchapter must file with the Department 
of Insurance, together with its annual statement, a certifi-
cate executed by an authorized officer of the insurer where-
in it is stated that to the best of hL knowledge, information 
and belief the advertisements were disseminated by the 
insurer during the preceding statement year complied or 
were made to comply in all respects with the provisions of 
the insurance laws of this State as implemented and inter-
preted by this subchapter. 

DEPARTMENT OF INSURANCE 

Amended by R.1989 d.391, effective July 17, 1989. 
See: 21 N.J.R. 970(a), 21 N.J.R. 2039(a), 21 N.J.R. 2290(a). 

Deleted requirement that files be maintained for not less than four 
years. 

11:2-23.9 Failure to comply 

Failure to comply with the provisions of this subchapter 
shall subject the offender to the penalties set forth under 
N.J.S.A. 17B:30-17 and any other penalty authorized by law. 

11:2-23.10 Severability 

If any provision or clause of this subchapter or the 
application thereof to any person or situation is held invalid, 
such invalidity shall not affect any other provision or appli-
cation of the subchapter which can be given effect without 
the invalid provision or application, and to this end the 
provisions of this subchapter are declared to be severable. 

SUBCHAPTERS 24 THROUGH 25. (RESERVED) 

SUBCHAPTER 26. ANNUAL AUDITED 
FINANCIAL REPORTS 

Authority 

N.J.S.A. 17:1--8.1; 17:1C-6(e); 17:23-1 et seq. and 17B:21-1 et seq. 

Source and Effective Date 

R.1989 d.612, effective December 18, 1989. 
See: 21 N.J.R. 3054(a), 21 N.J.R. 3919(b). 

11:2-26.1 Purpose 

The purpose of this subchapter is to improve the Depart-
ment's surveillance of the financial position of insurers by 
requiring an annual examination by independent certified 
public accountants of the financial statements reporting the 
financial position and the results of operations of insurers. 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Financial "condition" changed to financial "position". 

11:2-26.2 Scope 

This subchapter shall apply to all insurers transacting 
business in the State of New Jersey except as provided at 
N.J.A.C. 11:2-26.14. 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Citation corrected. 
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11:2-26.3 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise. 

"Alien insurer" means an insurer formed under the laws 
of any country other than the United States of America, its 
states, districts, territories, commonwealths or possessions. 

"Audited financial report" means and includes those 
items specified in N.J.A.C. 11:2-26.5. 

"Accountant" and "independent certified public accoun-
tant" means an independent certified public accountant or 
accounting firm in good standing with the American Insti-
tute of Certified Public Accountants and in all states in 
which they are licensed to practice; for alien insurers, it 
means a chartered or similarly certified accountant. 

"Commissioner" means the Commissioner of the Depart-
ment of Insurance. 

"Department" means the Department of Insurance. 

"Insurer" means any person, association, partnership or 
corporation licensed, authorized or eligible to transact the 
business of insurance in this State pursuant to Subtitle 3 of 
Title 17 or Subtitle 3 of Title 17B of the Revised Statutes of 
the State of New Jersey including, but not limited to, 
eligible surplus lines insurers, interinsurance exchanges and 
all risk retention groups as defined in 15 U.S.C. section 3901 
doing business in New Jersey. Insurer does not include any 
statutory mechanism for providing insurance coverage in 
this State, including, but not limited to municipal joint 
insurance funds formed pursuant to N.J.S.A. 40A:10-36 et 
seq. 

"Workpapers" means the records kept by the indepen-
dent certified public accountant of the procedures followed, 
the tests performed, the information obtained,. and the 
conclusions reached pertinent to his or her examination of 
the financial statements of an insurer. Workpapers may 
include audit planning documentation, work programs, anal-
yses, memoranda, letters of confirmation and representa-
tion, abstracts of company documents and schedules or 
commentaries prepared or obtained by the independent 
certified public accountant in the course of his or her 
examination of the financial statements of an insurer and 
which support his or her opinion thereof. 

Amended by R.1991 d.4, effective January 7, 1991. 
See: 22 N.J.R. 1673(a), 23 N.J.R. 103(a). 

Deleted reference to New Jersey Automobile Full Insurance Under-
writing Association, in definition of "insurer". 
Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). · 

Added "certified" to accountant and "audit planning documentation" 
to workpapers. 

11:2-26.5 

11:2-26.4 Filing of annual audited financial reports; 
extensions 

(a) All insurers (unless ex~mpted pursuant to N.J.A.C. 
11:2-26.14) shall have an annual audit by an independent 
certified public accountant and shall file an audited financial 
report with the Commissioner on or before June 1 for the 
year ended December 31 immediately preceding. The 
Commissioner may require an insurer to file an audited 
financial report earlier than June 1 upon 90 days advance 
written notice to the insurer. 

(b) Extensions of the June 1 filing date may be granted 
by the Commissioner for 30 day periods upon showing by 
the insurer and its independent certified public accountant 
the reasons for requesting such extension and determination 
by the Commissioner of good cause for an extension. The 
request for an extension must be submitted in writing not 
less than 10 days prior to the due date of the financial 
report in sufficient detail to permit the Commissioner to 
make an informed decision with respect to the requested 
extension. 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Filing date changed to June 1, or earlier, if 90 day notice is given to 
the filer. 

11:2-26.S Contents of annual audited financial report 
(a) The annual audited financial report shall reflect the 

financial position of the insurer as of the end of the most 
recent calendar year and the results of its operations, cash 
flows and changes in capital and surplus for such calendar 
year in conformity with statutory accounting practices pre-
scribed, or otherwise permitted, by the Department. 

(b) The annual audited financial report shall include: 

1. A report of an independent certified public accoun-
tant; 

2. A balance sheet reporting admitted assets, liabili-
ties, capital and surplus; 

3. A statement of operations; 

4. A statement of cash flows; 

5. A statement of changes in capital and surplus; and 

6. Notes to financial statements. These notes shall be 
those required by the appropriate NAIC Annual State-
ment Instructions and any other notes required by gener-
ally accepted accounting principles and shall also include: 

i. A reconciliation of differences, if any, between 
the audited statutory financial statements and the annu-
al statement filed pursuant to N.J.S.A. 17:23-1 and 
17B:21-l with a written description of the nature of 
these differences; 

ii. A summary of ownership and relationships of the 
insurer and all affiliated companies; and 
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iii. Such other information as may be specifically 
requested. 

(c) The financial statements included in the audited fi-
nancial report shall be prepared in a form and using lan-
guage and groupings substantially the same as the relevant 
sections of the annual statement filed with the Commission-
er: 

1. The financial statement shall be comparative, pre-
senting the amounts as of December 31 of the current 
year and the amounts as of the immediately preceding 
December 31. (However, in the first year in which an 
insurer is required to file an audited financial report, the 
comparative data may be omitted.) 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

NAIC requirements added to (b}6; rounding and combining provi-
sions at (c)2 and 3 deleted. 

11:2-26.6 Qualifications of indepenclent certified public 
accountant 

(a) The Commissioner shall not recognize any person or 
firm as a qualified independent certified public accountant 
unless they are in good standing with the American Institute 
of Certified Public Accountants and in all states in which 
the accountant is licensed to practice or, for alien insurers, 
that is not a chartered similarly certified accountant. 

(b) Except as otherwise provided herein, an independent 
certified public accountant shall be recognized as qualified 
as long as he or she conforms to the standards of his or her 
profession, as contained in the Code of Professional Ethics 
of the American Institute of Certified Public Accountants 
and Rules and Regulations, Code of Ethics and Rules of 
Professional Conduct of the New Jersey Board of Public 
Accountancy or similar code. 

(c) No partner or other person responsible for rendering 
a report may act in that capacity for more than seven 
consecutive years. Following any period of service such 
person shall be disqualified from acting in that or a similar 
capacity for the same company or its insurance subsidiaries 
or affiliates for a period of two years. An insurer may make 
application to the Commissioner for relief from the above 
rotation requirement on the basis of unusual circumstances. 
The Commissioner may consider the following factors in 
determining if the relief should be granted: 

1. The number of partners, e~ertise of the partners 
or the number of insurance clients in the currently regis-
tered firm; 

2. The premium volume of the insurer; or 
3. The number of jurisdictions in which the insurer 

transacts business. 

( d) The Commissioner shall not recognize as a qualified 
independent certified public accountant, nor accept any 
annual Audited Financial Report, prepared in whole or in 
part by, any natural person who: 
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1. Has been convicted of fraud, bribery, a violation of 
the Racketeer Influenced and Corrupt Organization Act, 
18 U.S.C. Sections 1961-1968, or any dishonest conduct 
or practices under Federal or state law, or similar conduct 
under any foreign law; 

2. Has been found to have violated the insurance laws 
of this State with respect to any previous reports submit-
ted under this rule; or 

3. Has demonstrated a pattern or practice of failing to 
detect or disclose material information in previous reports 
filed under the provisions of this subchapter. 

( e) Whenever it appears that the certified public accoun-
tant or accounting firm retained by the insurer to conduct 
the annual audit is not a qualified independent certified 
public accountant as provided under these rules, the Depart-
ment shall notify the insurer that it does not recognize the 
certified public accountant or accounting firm as qualified, 
and the Department will not accept any annual audited 
Financial Report prepared by that accountant or accounting 
firm. 

1. Upon receipt of such notice from the Department, 
the insurer may, within 20 days, request an administrative 
review on the issue of the qualifications of the indepen-
dent certified public accountant or accounting firm re-
tained by the insurer. 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

"Qualified" specified at (a) and (b); subsections (c)-(e) added to 
specify qualifications necessary. 

11:2-26. 7 Certification by independent certified public 
accountant 

(a) Each insurer required by this subchapter to file an 
annual audited financial report shall within 60 days after 
becoming subject to such requirement, register with the 
Commissioner in writing the name and address of the 
independent certified public accountant or accounting firm 
retained to conduct the annual audit set forth in this 
subchapter. Insurers not retaining an independent certified 
public accountant on the effective date of this rule as 
amended shall register the name and address of their re-
tained certified public accountant not less than six months 
before the date when the audited financial report is to be 
filed. 

(b) The insurer shall also obtain a letter from the accoun-
tant, and file a copy with the Commissioner, stating that the 
accountant is aware of the provisions of the insurance 
statutes and administrative rules of this State that relate to 
accounting and financial matters. The accountant shall also 
certify that he or· she will express his or her opinion on the 
financial statements in the terms of their conformity to the 
statutory accounting practices prescribed or otherwise per-
mitted by the Department and specify such exceptions as he 
or she may believe appropriate. 
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(c) In addition to the requirements in (a) and (b) above, 
if the accountant for the immediately preceding filed audit-
ed financial report is dismissed or resigns, the insurer shall 
within five business days notify the Department of this 
event. The insurer shall also furnish the Commissioner with 
a separate letter within 10 business days of the above 
notification stating whether in the 24 months preceding such 
event there were any disagreements with the former accoun-
tant on any matter of accounting principles or practices, 
financial statement disclosure, or auditing scope or proce-
dure; which disagreements, if not resolved to the satisfac-
tion of the former accountant, would have caused him to 
make reference to the subject matter of the disagreement in 
connection with his opinion. The disagreements required to 
be reported in response to this subsection include both 
those resolved to the former accountant's satisfaction and 
those not resolved to the former accountant's satisfaction. 
Disagreements contemplated by this subsection are those 
that occur at the decision-making level (that is, between 
personnel of the insurer responsible for presentation of its 
financial statements and personnel of the accounting firm 
responsible for rendering its report). The insurer shall also 
request in writing that such former accountant furnish a 
letter addressed to the insurer stating whether the accoun-
tant agrees with the statements contained in the insurer's 
letter and, if not, stating the reasons for which he does not 
agree; and the insurer shall fumish such responsive letter 
from the former accountant to the Commissioner together 
with its own. 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Requirements to register independent accountant added. 

11:2-26.8 Consolidated or combined audits 

(a) An insurer may make written application to the Com-
mission~r for approval to file audited consolidated or com-
bined financial statements in lieu of separate annual audited 
financial statements if the insurer is part of a group of 
insurance companies which utilizes a pooling or 100 percent 
reinsurance agreement that affects the solvency and integrity 
of the insurer's reserves and such insurer cedes all of its 
direct and assumed business to the pool. In such cases, 
columnar consolidating or combining worksheet shall be 
filed with the report as follows: 

1. Amounts shown on the consolidated or combined 
audited financial report shall be shown on the worksheet; 

2. Amounts for each insurer subject to this section 
shall be stated separately; 

3. Noninsurance operations may be shown on the 
worksheet on a combined or individual basis; 

4. Explanations of consolidating and eliminating en-
tries shall be included; and 

5. A reconciliation shall be included of any differences 
between the amounts shown in the individual insurer 

11:2-26.10 

columns of the worksheet and comparable amounts shown 
on the annual statements of the insurers. 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Pool requirement added for consolidated statements. 

11:2-26.9 Scope of examination and report 

Financial statements furnished pursuant to N.J.A.C. 
11:2-26.5 shall be examined by an independent certified 
public accountant. The examination of the insurer's finan-
cial statements shall be conducted in accordance with gener-
ally accepted auditing standards. Consideration should also 
be given to such other procedures illustrated in the Finan-
cial Condition Examiner's Handbook promulgated by the 
National Association of Insurance Commissioners as the 
independent certified public accountant deems necessary. 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Stylistic changes. 

11:2-26.10 Notification of adverse financial condition 

(a) An insurer required to furnish the annual audited 
financial report shall require the independent certified pub-
lic accountant to report in writing within five business days 
to the board of directors or its audit committee any determi-
nation by the independent certified public accountant that 
the insurer has materially misstated its financial condition as 
reported to the Commissioner as of the balance sheet date 
currently under examination or that the insurer does not 
meet the minimum capital and surplus requirements as of 
that date. An insurer who has received a report pursuant to 
this section shall forward a copy of the report to the 
Commissioner within five business days of receipt of such 
report and shall provide the independent certified public 
accountant making the report with evidence of the report 
being furnished to the Commissioner. H the independent 
certified public accountant fails to receive such evidence 
within the required five business day period, the indepen-
dent certified public accountant shall furnish to the Com-
missioner a copy of its report within the next five business 
9ays. No independent public accountant shall be liable in 
any manner to any person for any statement made in 
connection with this subsection if such statement is made in 
good faith in compliance with this subsection. 

(b) If the accountant, subsequent to the date of the 
audited financial report filed pursuant to this subchapter, 
becomes aware of facts which might have affected his or her 
report, the accountant shall take such action as prescribed in 
Volume 1, Section AU 561 of the Professional Standards of 
the American Institute of Certified Public Accountants, 
incorporated herein by reference. 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Processing of notice of adverse condition specified further at (a). 
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11:2-26.11 Report on significant deficiencies in internal 
·controls 

(a) In addition to the annual audited financial report, 
each insurer shall file with the Commissioner a written 
report prepared by the accountant describing any significant 
deficiencies known as "reportable conditions" in the insur-
er's internal control structure noted by the accountant dur-
ing the audit which an accountant is required to report to 
appropriate parties within an entity pursuant to SAS No. 60, 
Communication of Internal Control Structure Matters Not-
ed in an Audit (AU Section 325 of the Professional Stan-
dards of the American Institute of Certified Public Accoun-
tants). 

(b) No report should be issued if the accountant does not 
identify one or more significant deficiencies. 

( c) If one or more significant deficiencies are noted, the 
written report shall be filed annually by the insurer with the 
Department within 60 days after the filing of the annual 
audited financial report. The insurer shall provide a de-
scription of remedial actions taken or proposed to correct 
significant deficiencies, if such actions are not described in 
the accountant's report. 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Rule on evaluation of accounting procedures and system of internal 
control deleted; new rule on report on significant deficiencies in 
internal controls added. 

11:2-26.12 Accountant's letter of qualifications 

(a) The accountant shall furnish the insurer in connection 
with, and for inclusion in, the filing of the annual audited 
financial report, a letter stating: 

1. That the accountant is independent with respect to 
the insurer and conforms to the standards of the profes-
sion as contained in the Code of Professional Ethics and 
pronouncements of the American Institute of Certified 
Public Accountants and the Rules of Professional Con-
duct of the New Jersey Board of Public Accountancy, or 
similar code; 

2. The background and experience in general, and the 
experience in insurance audits of the staff assigned to the 
engagement and whether each is an independent certified 
public accountant. Nothing within this rule shall be 
construed as prohibiting the accountant from utilizing 
such staff as he or she deems appropriate where such use 
is consistent with the standards prescribed by generally 
accepted auditing standards; 

3. That the accountant understands the annual audit-
ed financial report and the accountant's opinion thereon 
will be filed in compliance with this subchapter, and that 
the Commissioner will be relying on this information in 
the monitoring and regulation of the financial position of 
insurers; 
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4. That the accountant consents to the requirements 
of N.J.A.C. 11:2-26.13 and that the accountant consents 
and agrees to make available for review by the Commis-
sioner, his or her designee or his or her appointed agent, 
the workpapers, as defined in N.J.A.C. 11:2-26.3; 

5. A representation that the accountant is properly 
licensed by an appropriate state licensing authority and 
that he is a member in good standing in the American 
Institute of Certified Public Accountants; and 

6. A representation that the accountant is in compli-
ance with the requirements of N.J.A.C. 11:2-26.6. 

New Rule, R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Prior rule on availability and maintenance of workpapers recodified 
to 26.13. 

11:2-26.13 Availability and maintenance of workpapers 
(a) Every insurer required to file an audited financial 

report pursuant to this subchapter shall require the accoun-
tant to make available for review by the Commissioner, all 
the workpapers prepared in the conduct of his or her 
examination and any communications related to the audit 
between the accountant and the insurer, at the offices of the 
insurer, at the Department or at any other reasonable place 
designated by the Commissioner. The insurer shall require 
that the accountant retain the audit workpapers and com-
munications until the Department has filed a Report on 
Examination covering the period of the audit and deter-
mined that the audit workpapers and communications need 
no longer be retained or for no longer than 10 years from 
the date the accountant submits the audit report to the 
insurer, whichever occurs first. 

(b) In the conduct of the periodic review by the Commis-
sioner, photocopies of pertinent audit workpapers may be 
made and retained by the Commissioner. Such reviews by 
the Commissioner shall be considered investigations and all 
working papers and communications obtained during the 
course of such investigations shall be afforded the same 
confidentiality as other examination workpapers generated 
by the Department. 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Rule on exemptions recodified to 26.14; rule on availability and 
maintenance of workpapers recodified from 26.12, with amendments 
added regarding all communications regarding the audit and confiden-
tiality of all workpapers and communications. 

11:2-26.14 Exemptions 
(a) Insurers having direct premiums written in this State 

of less than $1,000,000 in any calendar year and less than 
1,000 policyholders or certificateholders of directly written 
policies nationwide at the end of such calendar year shall be 
exempt from this subchapter for such year (unless the 
Commissioner makes a specific finding that compliance is 
necessary for the Commissioner to carry out statutory re-
sponsibilities) except that insurers having assumed premi-
ums pursuant to contracts and/or treaties of reinsurance of 
$1,000,000 or more will not be so exempt. 
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(b) Foreign or alien insurers having direct premiums 
written in this State of less than $250,000 in any year and 
having less than 500 policyholders in this State at the end of 
any year are exempt from compliance with this subchapter 
for such year ( unless the Commissioner makes a specific 
finding that compliance is necessary for the Commissioner 
to carry out statutory responsibilities). 

(c) Insurers filing audited financial reports in another 
state, pursuant to such other state's requirement of audited 
financial reports which have been found by the Commission-
er to be substantially similar to the requirements herein, are 
exempt from compliance with this subchapter if: 

1. A copy of the audited financial report, the report 
on any significant deficiencies in internal controls, and the 
accountant's letter of qualifications which are filed with 
such other state are filed with the Commissioner in 
accordance with the filing dates specified in N.J.A.C. 
11:2-26.4, 26.11 and 26.12 respectively (Canadian insurers 
may submit accountants' reports as filed with the Canadi-
an Dominion Department of Insurance); and 

2. A copy of any notification of adverse financial 
condition report filed with such other state is filed with 
the Commissioner within the time specified in N.J.A.C. 
11:2-26.10. 

(d) Upon written application of any insurer, the Commis-
sioner may grant an exemption from compliance with this 
subchapter if the Commissioner finds, upon review of the 
application, that compliance would constitute a financial or 
organizational hardship upon the insurer. An exemption 
may be granted at any time and from time to time for a 
specific period or periods. 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Rule on compliance dates repealed; rule on exemptions recodified 
from 26.13, with new subsection (a) added. 

11:2-26.15 Alien insurers 

(a) In the case of alien insurers, the annual audited 
financial report shall be defined as the annual statement of 
total business on the form filed by such companies with 
their domiciliary supervision authority duly audited by an 
independent chartered or similarly certified accountant. 

(b) For such insurers, the letter required in N.J.A.C. 
11:2-26.6 shall state that the accountant is aware of the 
requirements relating to the annual audited statement filed 
with the Commissioner pursuant to N.J.A.C. 11:2-26.4 and 
shall affirm that the opinion expressed is in conformity with 
such requirements. 

Amended by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Rule on reports prepared in accordance with generally accepted 
accounting principles repealed; rule on alien insurers recodified from 
26.16. 

11:2-27.1 

11:2-26.16 Confidentiality of documents 

All documents submitted to the Commissioner pursuant 
to this subchapter are confidential and not public documents 
as defined in the Public Records Act, N.J.S.A. 47:lA-1 et 
seq. 

Recodified by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Rule on alien insurers recodified to 26.15; rule on confidentiality of 
documents recodified from 26.17. 

11:2-26.17 Penalties 

Failure to comply with the provisions of this subchapter may result in 
the imposition of penalties as provided by law. 
Recodified by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Rule on confidentiality of documents recodified to 26.16; rule on 
penalties recodified from 26.18. 

11:2-26.18 Severability 

If any section of this subchapter is hel~ to be invalid, the 
remaining parts of this subchapter are not to be affected. 

Recodified by R.1993 d.68, effective February 1, 1993. 
See: 24 N.J.R. 1940(a), 24 N.J.R. 2708(a), 25 N.J.R. 588(a). 

Rule on penalties recodified to 26.17; rule on severability recodified 
from 26.19. 

SUBCHAPTER 27. DETERMINATION OF 
INSURERS IN A HAZARDOUS FINANCIAL 
CONDITION 

Source and Effective Date 

R.1992 d.292, effective July 6, 1992. 
See: 23 N.J.R. 3197(a), 24 NJ.R. 2456(a). 

11:2-27.1 Purpose and scope 

(a) The purpose of this subchapter is to set forth the 
factors which the Commissioner shall consider in determin-
ing whether an insurer is in a hazardous financial condition 
as defined herein. A determination of hazardous financial 
condition provides one of the grounds upon which the 
Commissioner may seek an order from the Superior Court 
to rehabilitate, liquidate the business or conserve the assets 
within this State of domestic, foreign or alien insurers 
pursuant to N.J.S.A. 17:30C-1 et seq. and 17B:32-31 et seq., 
or upon which an insurer may become subject to administra-
tive supervision pursuant to P.L. 1993, c.245, and provides 
one of the grounds upon which the Commissioner may take 
action to .revoke or nonrenew an insurer's authority to 
transact insurance in this State, or withdraw the eligibility of 
an eligible surplus lines insurer to insure surplus lines risks 
in the State pursuant to law, including, but not limited to, 
N.J.S.A. 17:32-2, 17B:23-2, and 17:22-6.46. 
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(b) This subchapter shall apply to all domestic, foreign 
and alien insurers and all other entities subject to N.J.S.A. 
17:30C-1 et seq., 17B:32-31 et seq., or P.L. 1933, c.245; and 
to all eligible surplus lines insurers. 

Emergency Amendment, R.1993 d.447, effective August 16, 1993 (ex-
pired October 15, 1993). 

See: 25 N.J.R. 4286(a). 
Adopted Concurrent Proposal, R.1993 d.556, effective October 15, 

1993. 
See: 25 N.J.R. 4286(a), 25 N.J.R. 5182(a). 

11:2-27.2 Definitions 
The following words and terms, when used in this sub-

chapter, shall have the following meanings, unless the con-
text clearly indicates otheiwise: 

"FA VR" means the asset valuation reserve calculated for 
purposes of completing the NAIC annual statement in 
accordance with its instructions and Accounting Practices 
and Procedures Manual. 

"Commissioner" means the Commissioner of the New 
Jersey Department of Insurance. 

"Control" means the possession, direct or indirect, of the 
power to direct or cause the direction of the management 
and policies of the insurer as defined in N.J.S.A 17:27A-1. 

"Department" means the New Jersey Department of 
Insurance. 

"Eligible surplus lines insurer'' means an unauthorized 
insurer in which an insurance coverage is placed or may be 
placed pursuant to N.J.S.A. 17:22-6.40 et seq. 

"Hazardous financial condition" means that, based on its 
present or reasonably anticipated financial condition, an 
insurer, although not yet financially impaired or insolvent, is 
unlikely to be able: 

1. To meet obligations to policyholders, certificate 
holders and other insureds with respect to known claims 
and reasonably anticipated claims; or 

2. To pay other obligations in the normal course of 
business. 

"Insurer" means a person subject to the insurance super-
visory authority of, or to liquidation, rehabilitation, reorga-
nization, or conservation by, the Commissioner pursuant to 
N.J.S.A 17:30C-1 et seq., 17B:32-31 et seq. or P.L. 1993, 
t.245, or by the equivalent insurance supervisory official of 
another state. "Insurer" includes all persons purporting to 
be engaged in the business of insurance as an insurer in this 
State and all persons in the process of organization to 
become insurers. 

"Life and health insurer" means an insurer authorized or 
admitted pursuant to the provisions of Title 17B of the 
Revised Statutes to solely transact the business of life 
insurance, health insurance or annuities in this State as 
those terms are defined in N.J.S.A. 17B:17-3, 17B:17-4 and 
17B:17-S, respectively. 
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"NAIC" means the National Association of Insurance 
Commissioners. 

Emergency Amendment, R.1993 d.447, effective August 16, 1993 (ex• 
pired October 15, 1993). 

See: 25 N.J.R. 4286(a). 
Adopted Concurrent Proposal, R.1993 d.556, effective October 15, 

1993. 
See: 25 N.J.R. 4286(a), 25 N.J.R. 5182(a). 

11:2-27.3 Determination of hazardous financial condition; 
factors 

(a) The Commissioner shall consider the following fac-
tors, either singly or in a combination of two or more, in 
determining whether an insurer is in a hazardous financial 
condition: 

1. Adverse findings reported in financial condition 
and market conduct examination reports and/or failure to 
comply with recommendations contained therein; 

2. Adverse findings from the NAIC Insurance Regula-
tory Information System and its related reports; 

3. The ratios of commission expense, general insur-
ance expense, policy benefits and reserve increases as to 
annualized premium and net investment income which 
could lead to an impairment of capital and surplus; 

4. A finding that the insurer's asset portfolio, when 
viewed in light of current economic conditions, is not of 
sufficient value, liquidity, or diversity to assure the compa-
ny's ability to meet its outstanding obligations as they 
mature; 

S. A finding that an assuming reinsurer is not able to 
meet the obligations being assumed or that the insurer's 
reinsurance program does not provide sufficient protec-
tion for the company's remaining surplus, after taking into 
account the insurer's cash flow and the classes of business 
written as well as the financial condition of the assuming 
reinsurer; 

6. A finding that the insurer's operating loss in the 
last 12 month period or any shorter period of time, 
including, but not limited to, net capital gain or loss, 
change in non-admitted assets and cash dividends paid to 
shareholders, is greater than SO percent of such insurer's 
remaining surplus as regards policyholders in excess of the 
minimum required; 

7. A finding that any parent, affiliate, subsidiary or 
reinsurer is insolvent, or, in the opinion of the Commis-
sioner, is threatened with insolvency or is delinquent in 
payment of its monetary or other obligations; 

8. A finding that contingent liabilities, pledges or 
guarantees, either individually or collectively, involve a 
total amount which, in the opinion of the Commissioner, 
may affect the solvency of the insurer; 

9. A finding that any person controlling an insurer is 
delinquent in the transmitting to, or payment of, net 
premiums to such insurer; 
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10. The age and doubtful collectability of receivables; 

11. A finding that the management of an insurer, 
including officers, directors, or any other person whb 
directly or indirectly controls the operation of such insur-
er, fails to possess and demonstrate the competence, 
expertise and reputation deemed necessary by the Com-
missioner; 

12. A finding that the management of an insurer has 
failed to respond to inquiries from the Commissioner 
regarding the condition of the insurer or has furnished 
false and misleading information concerning such inqui-
ries; 

13. A finding that the management of an insurer has 
filed any false or misleading financial statement, has 
released any false or misleading financial statement to 
lending institutions or to the general public, has made a 
false or misleading entry or has omitted an entry of a 
material amount in the books of the insurer; 

14. A finding that, in the opinion of the Commission-
er, the insurer has grown so rapidly and to such an extent 
that it lacks adequate financial and administrative capaci-
ty to meets its obligations in a timely manner; 

15. A finding that, in the opinion of the Commission-
er, the company has experienced or will experience in the 
foreseeable future cash flow and/or liquidity problems; 

16. A finding that the surplus as regards policyholders 
is not adequate in relation to the amount of the insurer's 
loss and loss adjustment expense reserve liabilities estab-
lished; 

17. A finding that a life insurer's surplus as regards 
policyholders plus A VR reserves is not adequate in rela-
tion to the amount of liabilities less A VR reserves less 
separate account liabilities; 

18. A finding that the insurer does not possess the 
minimum capital and surplus (in the case of stock insur-
ers) or net assets (in the case of mutual insurers) required 
by statute to be maintained or as otherwise required by 
the Commissioner pursuant to law; 

19. A finding that the insurer has reinsurance reserve . 
credits, recoverables or receivables due from insurance 
companies in receivership and such credits, recoverables 
or receivables are greater than 25 percent of surplus or 15 
percent of admitted assets; 

20. A fmding that a life and health insurer has taken a 
credit for reserves for business assumed from an insur-
ance company in receivership under a modified co-insur-
ance system or in any other manner in which the ceding 
insurer withholds assets, and such reserve credit is greater 
than 25 percent of surplus or 15 percent of admitted 
assets; 

21. A finding that the insurer has issued subordinated 
premium or surplus debentures to finance its operations 

11:2-27.3 

without the prior approval of the Commissioner for use as 
policyholder surplus; 

22. A finding that the insurer has failed to maintain 
books and records sufficient to permit examiners to deter-
mine the financial condition of the insurer; 

23. A finding that the insurer has moved the location 
of the books and records necessary to conduct an exami-
nation of such insurer without notifying the Department 
of such location; 

24. A finding that the owners or management of an 
insurer have engaged in unlawful transactions; · 

25. A finding that the insurer has delegated the ad-
ministration of an insurance function necessary to such 
insurer's survival directly or indirectly to a person.without 
adequate controls and/or which creates a conflict of inter-
est; 

26. A finding that the insurer has a pattern of not 
settling valid claims within a reasonable time after due 
proofs of loss have been received by such insurer; 

27. A finding that the insurer has been issued a final 
administrative or judicial order, initiated by an insurance 
regulatory agency of another state, with a finding that 
such insurer is insolvent or in a hazardous financial 
condition; 

28. A finding that the insurer does not follow a policy 
on rating and underwriting standards appropriate to the 
risk; and 

29. A finding of any other fact or circumstance that 
indicates that an insurer is in a hazardous financial condi-
tion. 

(b) The Commissioner .shall presume that the factor set 
forth in (a)4 above exists with respect to a domestic proper-
ty and casualty insurer if the Commissioner finds the follow-
ing: 

1. The insurer has invested in common stock, pre-
ferred stock, debt obligations and other securities of one 
or more subsidiaries, in amounts which exceed the lesser 
of 10 percent of such insurer's assets or 50 percent of 
such insurer's surplus as regards policyholders, or that 
otherwise after such investments that the insurer's surplus 
as regards policyholders is not reasonable in relation to 
the insurer's outstanding liabilities and adequate to its 
financial needs. 

i. In calculating the amount of such investments, 
investments in domestic or foreign insurance subsidiar-
ies shall be excluded, and there shall be included: 

(1) The total net monies or other consideration 
expended and obligations assumed in the acquisition 
or formation of a subsidiary, including all organiza-
tional expenses and contributions to capital and sur-
plus of such subsidiary whether or not represented by 
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the purchase of capital stock or issuance of other 
securities; and 

(2) All amounts expended in acquiring additional 
common stock, preferred stock, debt obligations, and 
other securities and all contributions to the capital or 
surplus, of a subsidiary subsequent to its acquisition 
or formation; or 

2. The insurer has invested any amount in common 
stock, preferred stock, debt obligations and other securi-
ties of one or more subsidiaries engaged or organized to 
engage exclusively in the ownership and management of 
assets authorized as investments for the insurer, and that 
each such subsidiary has not agreed to limit its invest-
ments in any asset so that such investments will not cause 
the amount of the total investment of the insurer to 
exceed the investment limitations described in (b)l above 
or in any other applicable provision of N.J.S.A. 17:24-1 et 
seq. The total investment of the insurer shall include any 
direct investment by the insurer in an asset, and the 
insurer's proportionate share of any investment in an 
asset by any subsidiary of the insurer, which shall be 
calculated by multiplying the amount of the subsidiary's 
investment by the percentage of the ownership of such 
subsidiary. 

(c) An insurer may rebut the presumption as set forth in 
(b) above pursuant to N.J.A.C. 11:2-27.4(b) by demonstrat-
ing to the Commissioner that after such investments the 
insurer's surplus as regards policyholders is reasonable in 
relation to the insurer's outstanding liabilities and adequate 
to its financial needs. 

(d) In making a determination of an insurer's financial 
condition pursuant to this subchapter, the Commissioner 
may adjust assets and liabilities as necessary to accurately 
reflect the insurer's financial position in any manner includ-
ing, but not limited to, the following: 

1. Disregard any credit or amount receivable resulting 
from transactions with a reinsurer which is insolvent, 
impaired, or otherwise subject to a delinquency proceed-
ing, or which has entered into an invalid reinsurance 
agreement; 

2. Make appropriate adjustments to asset values in its 
investment portfolio or attributable to investments in or 
transactions with parents, subsidiaries, or affiliates; 

3. Refuse to recognize the stated value of accounts 
receivable if the ability to collect receivables is highly 
speculative in view of the age of the account or the 
financial condition of the debtor; and 

4. Increase the insurer's liability in an amount equal 
to any contingent liability, pledge, or guarantee not other-
wise included if there is a substantial risk that the insurer 
will be called upon to meet the obligation undertaken 
within the next 12 month period. 

DEPARTMENT OF INSURANCE 

. Emergency Amendment, R.1993 d.447, effective August 16, 1993 (ex-
pired October 15, 1993). 

See: 25 N.J.R. 4286(a). 
Adopted Concurrent Proposal, R.1993 d.556, effective October 15, 

1993. 
See: 25 N.J.R. 4286(a), 25 N.J.R. 5182(a). 
Amended by R.1994 d.550, effective November 7, 1994. 
See: 26 N.J.R. 3589(a), 26 N.J.R. 4407(a). 

11:2-27.4 Determination of hazardous financial condition; 
corrective action 

(a) If the Commissioner determines that the continued 
operation of an insurer may be hazardous to the policyhold-
ers or public in this State, the Commissioner may, upon 
such a determination, subject the insurer to administrative 
supervision pursuant to P.L. 1993, c.245 and may issue an 
order requiring the insurer to take such actions as the 
Commissioner deems necessary to abate such determination, 
including, but not limited to: 

1. Reduce the total amount of present and potential 
liability for policy benefits by reinsurance; 

2. Reduce, suspend or limit the volume of business 
being accepted or renewed; 

3. Reduce general insurance and commission expenses 
by specified methods; 

4. Increase the insurer's capital and surplus; 

5. Suspend or limit the declaration and payment of 
dividends by an insurer to its .stockholders or to its 
policyholders; 

6. File reports in a form acceptable to the Commis-
sioner concerning the market value of an insurer's assets; 

7. Limit or withdraw from certain investments or dis-
continue certain investment practices to the extent the 
Commissioner deems necessary; 

8. Document the adequacy of premium rates in rela-
tion to the risks insured; 

9. File, in addition to regular annual statements, inter-
im financial reports on the form adopted by the NAIC or 
in such format as prescribed by the Commissioner; or 

10. Take such other actions as the Commissioner may 
deem necessary in a particular case to protect the insur-
er's policyholders and the public. 

(b) If an insurer is subject to an order issued by the 
Commissioner pursuant to (a) above, and the insurer objects 
to the actions ordered to be taken as set forth therein, the 
insurer may request a hearing before the Department on the 
Commissioner's determination within 10 days from the date 
of receipt of such order as follows: 

1. A request for a hearing shall be in writing and shall 
include: 

i. The name, address, and daytime telephone num-
ber of a contact person familiar with the matter; 
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ii. A copy of the order involved; 

iii. A statement requesting the hearing; and 

iv. A concise statement specifying the manner 
wherein the action( s) ordered by the Commissioner 
would not result in improving the condition of the 
insurer. 

2. Pursuant to P.L. 1993, c.245, all proceedings, hear-
ings, notices, correspondence, reports, records and other 
information in the possession of the Commissioner or the 
Department relating to the supervision of the insurer are 
confidential, except as otherwise provided by P.L. 1993, 
c.245. Any confidential proceedings in connection with 
an order issued pursuant to this rule and P.L. 1993, c.245 
shall be held by the Commissioner or his designee at the 
Department. 

3. The Commissioner may open such proceedings or 
hearings or disclose the notices, correspondence, reports, 

· records or information to a department, agency or instru-
mentality of this or another state of the United States, or 
make such information public, if the Commissioner deter-
mines that the disclosure is necessary or proper for the 
enforcement of the laws of this or another state of the 
United States, is in the best interest of the public, or in 
the best interest of the insurer, its insureds or creditors. 

(c) Nothing contained in this section shall be construed 
to limit or preclude the Commissioner from independently 
requiring an insurer to take specific actions or limit speci-
fied activities pursuant to other provisions of Title 17 or 17B 
of the Revised Statutes. 

Emergency New Rule, R.1993 d.447, effective August 16, 1993 (expired 
October 15, 1993). 

See: 25 N.J.R. 4286(a). 
Adopted Concurrent Proposal, R.1993 d.556, effective October 15, 

1993. 
See: 25 N.J.R. 4286(a), 25 N.J.R. 5182(a). 

Changes upon adoption effective November 15, 1993. 

SUBCHAPTER 28. CREDIT FOR REINSURANCE 

Authority 

N.J.S.A. 17:1C-6(e) and P.L. 1993 c.243. 

Source and Effective Date 

R.1993 d.557, effective October 15, 1993. 
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a). 

Subchapter Historical Note 

Subchapter 28, Credit for Reinsurance, was adopted as_ emergency 
new rules R.1993 d.448, effective August 16, 1993 (to expire October 
15, 1993). See: 25 N.J.R. 4289(a). The provisions of R.1993 d.448 
were readopted as R.1993 d.557. See: Source and Effective Date. 

11:2-28.2 

11:2-28.1 Purpose and scope 

(a) The purpose of these rules is to implement the provi-
. sions of P.L. 1993, c.243 by establishing procedures to be 
employed by insurers which cede risks to appropriate rein-
surers and which assume the risk from the ceding insurers to 
whom these rules apply. 

(b) This subchapter applies to all insurers which transact 
business in this State, except as described in (b)2 below, 
including insurers which are domiciled in this State. This 
subchapter also applies to insurers which are either licensed 
to transact business in this State or are eligible to write 
surplus lines insurance in this State, and which in either case 
are domiciled in a state or country which does not employ 
standards regarding credit for reinsurance substantially simi-
lar to the standards set forth herein. 

1. For a life and health ceding insurer to qualify for a 
credit for reinsurance in accordance with this subchapter, 
the ceding insurer shall also comply with the requirements 
of P.L. 1993, c.243 and all administrative rules promulgat-
ed thereunder concerning the regulation of life and health 
reinsurance contracts. 

2. Where an insurer which is either licensed to trans-
act business in this State or is an eligible surplus lines 
insurer in this State and in either case the state in which it 
is domiciled is accredited by the NAIC or employs stan-
dards regarding credit for reinsurance as determined by 
the Commissioner to be substantially similar to the stan-
dards set forth in these rules, the insurer shall comply 
with the rules regarding credit for reinsurance in its state 
of domicile. 

Amended by R.1993 d.557, effective November 15, 1993. 
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a). 

11:2-28.2 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise: 

"Annual statement" means a statement showing an insur-
er's financial condition at the close of business on December 
31 of the preceding year and its business for that year in the 
form adopted by the NAIC, prepared in accordance with the 
annual statement instructions and the Accounting Practices 
and Procedures Manual adopted by the NAIC and all 
applicable provisions of law. 

"Assuming insurer" or "reinsurer" means any person 
which engages in the activity of insuring part or all of an 
insurance risk from an originating or ceding insurer. 

"Authorized officer" means the president of the company 
whose signature is attested to by the secretary of the compa-
ny or any such equivalent officers or individuals. 
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"Beneficiary" as used in connection with the establish-
ment of a trust agreement means the entity for whose sole 
benefit the trust has been established and any successor of 
the beneficiary by operation of law. Where a court of 
competent jurisdiction appoints a successor in interest to the 
named beneficiary, then the named beneficiary includes and 
is limited to the court appointed domiciliary receiver, con-
servator, rehabilitator or liquidator. 

"Ceding insurer" means an insurer which procures indem-
. nification for itself from an assuming insurer with respect to 

all or part of an insurance risk associated with one or more 
policies which it issued should losses be sustained. 

"Certificate of eligibility" means a certificate issued by the 
Commissioner evidencing the authority of an unauthorized 
insurer to transact the business of surplus lines insurance in 
this State. 

"Clean and unconditional letter of credit" or "clean and 
unconditional confirmation" means a letter of credit or 
confirmation which: 

1. Makes no reference to any other agreement, docu-
ment or entity; 

2. Provides that a beneficiary need only draw a sight 
draft under the letter of credit or confirmation and 
present it to promptly obtain funds and that no other 
document need be presented; and 

3. Indicates that it is not subject to any conditions or 
qualifications outside of the letter of credit. 

"Commissioner" means the Commissioner of the New 
Jersey Department of Insurance. 

"Date of the ceding insurer's statutory financial state-
ment" means the period ending date for which the statutory 
financial statement is rendered. 

"Delinquency proceeding" means, for the purpose of this 
subchapter, any proceeding commenced against a reinsurer 
for the purpose of liquidating, rehabilitating, reorganizing or 
conserving such reinsurer. 

"Department" means the New Jersey Department of 
Insurance. 

"Domestic insurer" means an insurer formed under the 
laws of the State of New Jersey. 

"Eligible surplus lines insurer" means an unauthorized 
insurer which is issued a certificate of eligibility to transact 
the business of insurance in this State and in which insur-
ance coverage is placed or may be placed pursuant to 
N.J.S.A. 17:22-6.40 et seq. 

. "Evergreen" means a provision in a letter of credit or its 
confirmation which prevents the expiration of the letter of 
credit or its confirmation without due advance written no-
tice to the beneficiary from the issuing or confirming bank 
or trust company. 
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"Grantor" as used in connection with the establishment of 
a trust agreement means the entity that has established a 
trust for the sole benefit of the beneficiary. When estab-
lished in conjunction with a reinsurance agreement, the 
grantor is the unlicensed, unaccredited assuming insurer. 

"Insurer" means any corporation, association, partner-
ship, reciprocal exchange, interinsurer, Lloyd's insurer, fra-
ternal benefit society or other person engaged in the busi-
ness of insurance pursuant to N.J.S.A. 17:17-1 et seq. or 
N.J.S.A. 17B-17-1 et seq.; any medical service corporation 
operating pursuant to N.J.S.A. 17:48A-1 et seq.; any hospi-
tal service corporation operating pursuant to N .J .S.A. 
17:48-1 et seq.; any health service corporation operating 
pursuant to N.J.S.A. 17:48E-1 et seq.; or any dental service 
corporation operating pursuant to N.J.S.A. 17:48C-1 et seq. 

"NAIC" means the National Association of Insurance 
Commissioners. 

"Net assets" means an insurer's total admitted assets less 
its total reserves and other liabilities. 

"Obligations" as used in connection with the establish-
ment of a trust agreement means: 

1. Reinsured losses and allocated loss expenses paid 
by the ceding company, but not recovered from the 
assuming insurer; 

2. Reserves for reinsured losses reported and out-
standing; 

3. Reserves for reinsured losses incurred but not re-
ported; and 

4. Reserves for allocated reinsured loss expenses and 
unearned premiums. 

"Qualified United States financial institution": 

1. As used at N.J.A.C. ll:2-28.8(b)3 and 28.10 means 
an institution that: 

i. Is organized or, in the case of a branch or agency 
office of a foreign banking organization in the United 
States, licensed, under the laws of the United States or 
any state thereof; 

ii. Is regulated, supervised and examined by federal 
or state authorities having regulatory authority over 
banks and trust companies; and 

iii. Has been determined by either the Commission-
er, or the Securities Valuation Office of the NAIC, to 
meet such standards of financial condition and standing 
as are considered necessary and appropriate to regulate 
the quality of financial institutions whose letters of 
credit will be acceptable to the Commissioner; or 

2. As used elsewhere in this subchapter means an 
institution that: 
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i. Is organized or, in the case of a branch or agency 
office of a foreign banking organization in the United 
States, licensed, under the laws of the United States or 
any state thereof and has been granted authority to 
operate with fiduciary powers; and 

ii. Is regulated, supervised and examined by federal 
or state authorities having regulatory authority over 
banks and trust companies. 

"Reinsurance" means a contractual arrangement, as evi-
denced by a written agreement, whereby an insurer, for 
some consideration, agrees to indemnify a ceding insurer, 
for all or part of a loss which the ceding insurer may incur 
under one or more policies that the ceding insurer has or 
will issue. 

"Reinsurance intermediary" means a reinsurance inter-
mediary-broker or a reinsurance intermediary-manager. 

"Reinsurance intermediary-broker" means a person, other 
than an officer or employee of the ceding insurer, which 
solicits, negotiates or places reinsurance cessions or retro-
cessions on behalf of a ceding insurer without the authority 
or power to bind reinsurance on behalf of that insurer 
unless expressly provided in a broker of record letter. 

"Reinsurance intermediary-manager" means a person 
which has authority to bind or manages all or part of the 
assumed reinsurance business of a reinsurer, including the 
management of a separate division, department or under-
writing office, and acts as an agent for that reinsurer 
whether known as a reinsurance intermediary-manager, 
manager or other similar term, except that the following 
persons shall not be considered a reinsurance irttermediary-
manager, with respect to that reinsurer, for the purposes of 
this subchapter: 

1. An employee of the reinsurer; 

2. A United States manager of a United States branch 
of an alien reinsurer; 

3. An underwriting manager which, pursuant to con-
tract, manages all or part of the reinsurance operations of 
the reinsurer, is under common control with the reinsurer, 
subject to N.J.S.A. 17:27A-1 et seq., and whose compen-
sation is not solely based on the volume of premiums 
written; 

4. The manager of a group, association, pool or orga-
nization of insurers which engage in joint underwriting or 
joint reinsurance and who are subject to examination by 
the insurance commissioner or other similar regulatory 
officer of the state in which the manager's principal 
business office is located; · · 

5. A licensed attorney-at-law who negotiates contracts 
or provides general financial counsel provided no commis-
sion or brokerage fee is provided. 
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"Substantially similar standards" means standards on 
credit for reinsurance which the Commissioner determines 
are equal to or exceed the standards of this subchapter. 

'"Surplus as regards policyholders" means the net assets of 
the insurer or assuming insurer. 

Amended by R.1993 d.557, effective November 15, 1993. 
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a). 

11:2-28.3 Reinsurer licensed in New Jersey 
An insurer shall be permitted to take a credit for reinsur-

ance ceded to an assuming insurer where the assuming 
insurer is licensed to transact business in this State as of the 
date of the ceding insurer's statutory financial statement, 
except as limited in accordance with N.J.A.C. 11:2-27. 

11:2-28.4 Reinsurer accredited in New Jersey 
(a) An insurer shall be permitted to take a credit for 

reinsurance ceded to an assuming insurer where the assum-
ing insurer is accredited as a reinsurer in this State as of the 
date of the ceding insurer's statutory financial statement. 
An accredited reinsurer is one which meets all of the 
following standards: 

1. Files with the Commissioner a letter requesting 
approval for accreditation and listing the information 
upon which it will rely and is submitting in connection 
therewith; 

2. Submits a non-refundable filing fee made payable 
to Treasurer, State of New Jersey, of $1,000 for an initial 
filing and $1,000 for a renewal filing; 

3. Files with the Commissioner a properly executed 
form AR-1 (incorporated herein by reference as Exhibit 1 
in the Appendix) which establishes that it submits to this 
State's jurisdiction and this State's authority to examine 
its books and records; 

4. Files with the Commissioner a certified copy of a 
certificate of authority, a certificate of compliance or an 
equivalent document which has been properly notarized, 
as evidence that it is currently licensed to transact insur-
ance or reinsurance in at least one state or, in the case of 
a United States branch of an assuming alien insurer, is 
entered through and licensed to transact insurance or 
reinsurance in at least one state; 

5. Files annually with the Commissioner: 

i. A copy of its most recent annual statement filed 
with the insurance department of its state of domicile; 

ii. Its most recent audited financial statement; 

iii. A current actuarial opinion which certifies: 

(1) For a property and casualty insurer, to the 
adequacy of the loss and loss adjustment expense 
reserves; or 

(2) For a life and health assuming insurer that: 
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(A) Its policy reserves are adequate; 

(B) It satisfies all minimum capital and surplus 
requirements in all states in which it is licensed to 
transact business; and 

(C) That its capital and surplus levels are ade-
quate relative to its distribution by type and level 
of risk of its invested assets and the business being 
written, and attaches any and all documents in 
support thereof; and 

iv. The quarterly statement for the quarter immedi-
ately preceding the application, except for renewals 
which shall require the quarterly statement due May 15; 

6. Either: 

i. Maintains a surplus as regards policyholders in an 
amount not less than $20,000,000 and whose accredita-
tion has not been denied by the Commissioner within 
120 days of filing its submission with the Commissioner; 
or 

ii. Maintains a surplus as regards policyholders of 
less than $20,000,000 whose accreditation has been 
approved by the Commissioner; and 

7. Provides any additional 'information which may in-
clude, but is not limited to, information which the Com-
missioner deems necessary to ensure that the particular 
reinsurer's condition and methods of operation are not 
such as would render its operations hazardous to the 
public or its policyholders. 

(b) The above information shall be filed with the Com-
missioner at: 

Attention: Reinsurance Accreditation 

Division of Financial Examinations 

Department of Insurance 

20 West State Street 

CN 325 
Trenton, New Jersey 08625 

(c) Except for applicants for accreditation that maintain 
surplus as regards policyholders of less than $20,000,000, an 
initial application for accreditation shall be deemed ap-
proved unless the Commissioner transmits a letter to the 
filer, within 120 days from the date of the filing of the 
completed application identifying the reasons upon which 
the Commissioner has denied the filer's accreditation. 
Where a filing is deemed approved, the initial approval shall 
be valid until August 31. If the initial approval is issued 
after June 1, it shall be deemed valid until August 31, .of the 
following year. 
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( d) A reinsurer shall apply for renewal of its accreditation 
annually at the address in (b) above, to the attention of 
"Renewal Reinsurance Accreditation." The reinsurer shall 
file its application for renewal no later than June 1 of any 
year in which it seeks to continue its accreditation and shall 
submit updated information as required in (a) above. 

( e) A renewal filed in accordance with the above shall be 
deemed approved unless denied by the Commissioner prior 

· to August 31. 

(t) An accredited reinsurer shall notify the Commissioner 
within 30 days of the occurrence of any of the following 
actions taken against it by any state or jurisdiction: 

1. Any limitation on its ability to write new or renewal 
business; 

2. Any delinquency proceedings; 

3. The suspension, revocation or nonrenewal of its 
certificate of authority in any state or jurisdiction; 

4. An order or any action by any state or jurisdiction 
which requires it to cease writing new or renewal busi-
ness; or 

5. Any action by any state or jurisdiction requiring 
that the reinsurer file a plan or any document to increase 
its capital, for example, a risk based capital plan. 

(g) Where the Commissioner determines that an assum-
ing insurer has failed to maintain any of the qualifications 
set forth in (a)l through 7 and (t) above, after written notice 
and opportunity for a hearing in accordance with the Ad-
ministrative Procedures Act, N.J.S.A. 52:14B-1 et seq., the 
Commissioner may revoke or refuse to renew the assuming 
insurer's accreditation. 

(h) The Department shall promulgate annually on Octo-
ber 31, a list of accredited reinsurers. The list shall be 
published in the New Jersey Register as a public notice. 

(i) An insurer shall be prohibited from reporting a credit 
with respect to reinsurance ceded after 90 days from the 
date an assuming insurer has had its accreditation denied, 
revoked or nonrenewed. 

Amended by R.1993 d.557, effective November 15, 1993. 
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a). 
Public Notice: List of accredited reinsurers. 
See: 26 N.J.R. 4836(a). 

11:2-28.5 Reinsurer domiciled and licensed in another 
state or Jurisdiction which employs substantially 
similar standards to this subchapter 

(a) An insurer shall be permitted to take a credit for 
reinsurance ceded to an assuming insurer which, as of the 
date of the ceding insurer's statutory financial statement: 
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1. Is domiciled and licensed in, or in the case of a 
United States branch of an alien assuming insurer, is 
entered through and licensed in, a state which employs 
substantially similar standards regarding credit for rein-
surance to those set forth in this subchapter; 

2. Submits a non-refundable filing fee of $250.00 
µiade payable to Treasurer, State of New Jersey; 

3. Files with the Commissioner a certified copy of a 
certificate of authority, a certificate of compliance or an 
equivalent document which has been properly notarized 
as evidence that it is licensed to transact insurance or 
reinsurance in its state of domicile or, in the case of a 
United States branch of an assuming alien insurer, is 
entered through and licensed to transact insurance or 
reinsurance in at least one state; 

4. Files with the Commissioner a properly executed 
form AR-1 (see Appendix) as evidence that it submits to 
this State's jurisdiction and authority to examine its books 
and records; 

5. Files with the Commissioner a certification execut-
ed by an authorized officer of the reinsurer which certifies 
that the reinsurer's condition and method of operations 
are financially sound and will not render its operations 
hazardous to the public or its policyholders as determined 
by the factors set forth at N.J.A.C. 11:2-27.4. The officer 
shall certify that: 

i. For a life and health assuming insurer, that: 
(1) Its policy reserves are adequate; and 
(2) It satisfies all minimum capital and surplus 

requirements in all states in which it is licensed to 
transact business; and 

(3) Its capital and surplus levels are adequate rela-
tive to its distribution by type and level of risk of its 
invested assets and the business being written, and 
attaches any and all documents in. support thereof; 
ii. For a property and casualty assuming insurer, 

that net premium written to surplus as to policyholders 
does not exceed a 3:1 premium to surplus ratio and loss 
and loss adjustment expense reserve liability to surplus 
does not exceed a 4:1 ratio as of the date of the 
certified balance sheet from its most recent annual 
statement; and 

iii. Except for reinsurance ceded and assumed pur-
suant to pooling arrangements among insurers in the 
same holding company system, that it maintains a sur-
plus as regards policyholders in an amount not less than 
$20,000,000; 

6. A reinsurer shall append to the certification set 
forth in (a)5 above, a certified balance sheet from the 
reinsurer's most recent annual statement; 

7. Within 90 days from the date of receipt of the 
completed filing, the filing shall either be deemed ap-
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proved or the Commissioner shall transmit a letter to the 
filer which identifies the reasons upon which the Commis-
sioner has found that either the reinsurer's state or juris-
diction of domicile does not employ substantially similar 
standards or the reinsurer otherwise fails to satisfy the 
requirements of this subchapter; 

8. A reinsurer authorized pursuant to this section 
· shall notify the Commissioner within 30 days of the 
occurrence of any of the following actions taken against it 
by any state or jurisdiction: 

i. Any limitation on its ability to write new or 
renewal business; 

ii. Any delinquency proceedings; 

iii. A suspension, revocation or nonrenewal of its 
certificate of authority in any state or jurisdiction; 

iv. An order or any action by any state or jurisdic-
tion which requires it to cease writing new or renewal 
business; or 

v. Any action, by any state or jurisdiction, requiring 
that the reinsurer file a plan or any document to 
increase its capital, for example, a risk based capital 
plan. 

9. The above information shall be filed with the Com-
missioner at: 

Attention: Reinsurance-Similar Standards 
Division of Financial Examinations 
New Jersey Department of Insurance 
20 West State Street 
CN 325 
Trenton, New Jersey 08625 

11:2-28.6 Reinsurer maintaining trust funds 
(a) An insurer shall be permitted to take a credit for 

reinsurance ceded to an assuming insurer where as of the 
date of the ceding insurer's statutory financial statement the 
assuming insurer meets the standards set forth in (a)l and 2 
below, in accordance with the procedures set forth in (a)3 
through 8 below: 

1. The assuming insurer maintains a trust fund in an 
amount prescribed in (b) below in a qualified United 
States financial institution for the payment of the valid 
claims of its United States policyholders and ceding insur-
ers, their assigns and successors in interest. 

2. The assuming insurer files with the Commissioner a 
letter requesting authorization to provide reinsurance. 
The letter shall specify: that the reinsurer seeks authori-
zation based on the fact that it maintains trust funds for 
the benefit of its ceding insurers and United States policy-
holders;· the location of the trust funds; and a list of 
documents and information submitted therewith and upon 
which the assuming insurer shall rely in connection with 
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its request for authorization. The reinsurer shall submit 
to the Commissioner the following: 

i. A nonrefundable filing fee made payable to Trea-
surer, State of New Jersey of $1,000 for an initial filing 
and $1,000 for a renewal filing; 

ii. A properly executed form AR-1; 
iii. A description of which categories of insurance 

are effected by the cessions; 
iv. A certification executed by an authorized officer 

of the reinsurer which certifies that the reinsurer's 
condition and method of operations are financially 
sound and will not render its operations hazardous to 
the public or its policyholders as determined in accor-
dance with the factors set forth at N.J.A.C. 11:2-27.4. 
The officer shall certify: 

(1) For a life and health assuming insurer, that: 
(A) Its policy reserves are adequate; 
(B) It satisfies all minimum capital and surplus 

requirements in all states in which it is licensed to 
transact business; and 

(C) Its capital and surplus levels are adequate 
relative to its distribution by type and level of risk 
of its invested assets and the business being writ-
ten, together with any and all documents in sup-
port thereof; 
(2) For a property and casualty assuming insurer, 

that net premium written to surplus as to policyhold-
ers does not exceed a 3:1 premium to surplus ratio 
and loss and loss adjustment expense reserve liability 
to surplus does not exceed a 4: 1 ratio as of the date 
of the certified balance sheet from its most recent 
annual statement; and 

(3) To the accuracy of the information required by 
(b) below; 
v. A certified balance sheet from the reinsurer's 

most recent annual statement; and 
vi. A list of the;: assets of the trust certified by the 

trustee. 
3. The information in (a)l and 2 shall be filed with 

the Commissioner at: 
Attention: Reinsurance Trust Fund 
Division of Financial Examinations 
New Jersey Department of Insurance 
20 West State Street 
CN 325 
Trenton, New Jersey 08625 

4. A reinsurer shall reapply for authorization annually 
at the address set forth in (a)3 above no later than June 1 
of each year. 

5. Within 30 days from receipt of the information in 
(a) 1 and 2 above the Commissioner shall notify the filer 
of any deficiencies in its submission and the filer shall 
have 30 days to cure such deficiencies. 
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6. Within 90 days from the date of receipt of the 
completed filing, the filing shall either be deemed ap-
proved or the Commissioner shall transmit a letter to the 
filer which identifies the reasons upon which he or she 
has relied to determine that the filer has not met the 
requirements of this section and that insurers shall be 
prohibited from reporting credits for reinsurance for in-
surance ceded to the filer. 

7. A reinsurer authorized pursuant to this section 
shall notify the Commissioner within 30 days of the 
occurrence of any of the following actions taken against it 
by any state or jurisdiction: 

i. Any limitation on its new or renewal business; 

ii. Any delinquency proceedings; 

111. Its certificate of authority is suspended, revoked 
or nonrenewed in any state or jurisdiction; 

iv. An order has been entered or any action has 
been taken by any state or jurisdiction which requires it 
to cease writing new or renewal business; or 

v. Any action, by any state or jurisdiction, requiring 
that the reinsurer file a plan or any document to 
increase its capital, for example, a risk based capital 
plan. 

8. An assuming insurer shall report annually to the 
Commissioner substantially the same information as that 
required to be reported . on the NAIC annual statement 
form by licensed insurers to be evaluated by the Commis-
sioner, including, but not limited to: a recent actuarial 

· opinion which certifies to the adequacy of the loss and 
loss adjustment expense reserve liabilities, and, where 
applicable, life and health reserve liabilities, in order to 
determine the sufficiency of the trust fund; and any 
additional information the Commissioner deems neces-
sary to ensure that the assuming insurer's condition and 
method of operation are not such as would render its 
operations hazardous to the public or policyholders in this 
State. 

(b) In order to qualify as a reinsurer as provided in (a) 
above, an assuming insurer shall establish a trust fund. The 
trust fund established by the assuming insurer shall meet the 
following standards based upon the following category of 
assuming insurer into which it falls: 

1. The trust fund for a single assuming insurer shall 
consist of a trusteed account in an amount not less than 
the assuming insurer's liabilities attributable to business 
written in the United States, and, in addition, a trusteed 
surplus of not less than $20,000,000. 
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2. The trust fund for a group of insurers, which group 
includes individual · unincorporated underwriters, shall 
consist of a trusteed account in an amount not less than 
the group's aggregate liabilities attributable to business 
written in the United States and, in addition, the group 
shall maintain a trusteed surplus of not less than 
$100,000,000 shall be held jointly for the benefit of the 
United States ceding insurers of any member of the 
group. The group shall make available to the Commis-
sioner an annual certification of the solvency of each 
underwriter for the fiscal period immediately preceding, 
which fiscal period shall not be less than one year, by the 
group's domiciliary regulator and its independent certified 
public accountant. 

3. The trust fund for a group of incorporated insurers 
under common administration which complies with the 
filing requirements set forth in this section whose mem-
bers possess aggregate policyholder's surplus of 
$10,000,000,000, calculated and reported in substantially 
the same manner as prescribed by the annual statement 
instructions and Accounting Practices and Procedures 
Manual of the NAIC, and which has continuously trans-
acted an insurance business outside the United States for 
at least three years immediately prior to making applica-
tion for accreditation, shall consist of funds in trust in an 
amount not less than the group's several liabilities attrib-
utable to business ceded by United States ceding insurers 
to any members of the group pursuant to reinsurance 
contracts issued in the name of such group and, in 
addition, the group shall maintain a joint trusteed surplus 
of which not less than $100,000,000 shall be held jointly 
and exclusively for the benefit of the United States ceding 
insurers of any member of the group. The group shall 
file a properly executed form AR-1 as evidence of its 
submission to this State's authority to examine the books 
and records of any of its members and shall certify that 
any member examined will bear the expense of any such 
examination. The group shall make available to the 
Commissioner annual certifications by the members' do-
miciliary regulators and their independent certified public 
accountants of the solvency of each member of the group 
for the fiscal period immediately preceding which fiscal 
period shall not be less than one year. 

(c) The trust required by (b) above shall be established in 
a form approved by the Commissioner and in compliance 
with this section, and the content, location, legal currency 
and financial institutions shall be acceptable to the Commis-
sioner. The trust instrument shall provide that: 

1. Contested claims shall be valid and enforceable out 
of funds in trust to the extent remaining unsatisfied 30 
days after entry of the final order of any court of compe-
tent jurisdiction in the United States; 

2. Legal title to the assets of the trust shall be vested 
in the trustees of the trust for the benefit of the grantor's 
United States policyholders and ceding insurers, their 
assignees and successors in interest; 

3. The trust shall be subject to examination as deter-
mined by the Commissioner; 
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5. No later than February 28 of each year the trustees 
of the trust shall report to the Commissioner in writing 
setting forth the balance of the trust and listing the trust's 
investments at the preceding year's end, and shall certify 
the date of termination of the trust, if so planned, or 
certify that the trust shall not expire prior to the next 
following December 31. 

i. The trust assets deposited in the trust account 
shall be valued according to their current fair market 
value and shall consist only of cash (United States legal 
tender), certificates of deposit (issued by a United 
States bank and payable in United States legal tender) 
investments of stocks and bonds listed by the NAIC's 
Securities Valuation Office or any obligations issued by 
the State of New Jersey or any of its political subdivi-
sions, or any combination of the above, provided that 
such investments are issued by an institution that is not 
the grantor, beneficiary, parent, subsidiary or an affili-
ate of either the grantor or the beneficiary; and 
6. No amendment to the trust shall be effective unless 

filed with and approved in advance by the Commissioner. 

Amended by R.1993 d.557, effective November 15, 1993. 
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a). 

11:2-28. 7 Credit for reinsurance required by law 
(a) An insurer may be permitted to take a credit for 

reinsurance ceded to an assuming insurer which does not 
meet any of the requirements set forth at section 11:2-28.3, 
28.4, 28.5 or 28.6, but only with respect to the insurance of 
risks located in jurisdictions where such reinsurance is re-
quired or provided by the applicable law or regulation of 
that jurisdiction. As used in this section, "jurisdiction" 
means any state, district or territory of the United States 
and any lawful national government. 

(b) A credit may taken for insurance ceded by a ceding 
insurer to a state owned or controlled insurance or reinsur-
ance company or a ceding company participating in pools, 
guaranty funds or joint underwriting associations required 
by statute, regulation or administrative order. 

Amended by R.1993 d.557, effective November 15, 1993. 
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a). 

11:2-28.8 Reduction from liability for reinsurance ceded 
to an unauthorized assuming insurer 

(a) An insurer shall be permitted to take a reduction 
from liability for reinsurance ceded to an assuming insurer 
not meeting the requirements of N.J.A.C. 11:2-28.3, 28.4, 
28.5, 28.6 or 28.7 in an amount which does not exceed the 
liabilities carried by the ceding msurer. Such reduction 
shall be in the amount of the funds held by or on behalf of 
the ceding insurer, including funds held in trust for the 
exclusive benefit of the ceding insurer, under a reinsurance 
contract with such assuming insurer as security for the 
payment of obligations thereunder. Such security shall be 
held in the United States subject to withdrawal solely by and 
under the exclusive control of the ceding insurer, or in the 
case of a trust held in a qualified United States financial 
institution, subject to withdrawal solely by and under the 

4. The trust shall remain in effect for as long as the 
assuming insurer, or any member or former member of a 
group of insurers, shall have outstanding obligations due 
under reinsurance agreements subject to the trust; exclusive control of the ceding insurer. 
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(b) The security shall be in the form of: 

1. Cash (United States legal tender); 

2. Securities listed by the Securities Valuation Office 
of the NAIC and qualified as admitted assets; 

3. Clean, irrevocable, evergreen, unconditional letters 
of credit issued or confirmed by a qualified United States 
institution no later than December 31st of the year for 
which filing is being made, and in the possession of the 
ceding company on or before the filing date of its annual 
statement. Letters of credit meeting applicable standards 
of issuer acceptability as of the dates of their issuance or 
confirmation shall, notwithstanding the issuing or con-
firming qualified United States financial institution's sub-
sequent failure to meet applicable standards of issuer 
acceptability, continue to be acceptable as security until 
their expiration, extension, renewal, modification or 
amendment, whichever first occurs, unless the issuer has 
been declared insolvent under applicable statutory or 
regulatory provisions; or 

4. Any other form of security approved by the Com-
missioner upon formal request. 

11:2-28.9 Trust agreements qualified pursuant to N.J.A.C. 
11:2-28.8 

(a) An admitted asset or a reduction from liability for 
reinsurance ceded to an unauthorized assuming insurer 
pursuant to N.J.A.C. 11:2--28.8 shall be permitted only when 
the requirements set forth t,elow and in N.J.A.C. 11:2--28.10 
and 28.11 are met. 

1. The beneficiary, the granter and a trustee shall 
enter into a trust agreement. The trustee shall be a 
qualified United States financial institution. 

2. The trust agreement shall create a trust account 
into which the trust's assets shall be deposited. 

3. All assets in the trust account shall be held by the 
trustee at the trustee's office in the United States, except 
that a bank may apply for the Commissioner's permission 
to use a foreign branch office of such bank as trustee for 
trust agreements established pursuant to this section. If 
the Commissioner approves the use of such foreign 
branch office as trustee, then its use must be approved by 
the beneficiary in writing and the trust agreement must 
provide that the written notice described in 4i below must 
also be presentable, as a matter of legal right, at the 
trustee's principal office in the United States. The trust 
assets shall consist of cash (United States legal tender), 
certificates of deposit (issued by a United States bank and 
payable in United States legal tender), investments of 
stocks and bonds listed by the NAIC's Securities Valua-
tion Office, or any obligations issued by the State of New 
Jersey or any of its political subdivisions, or any combina-
tion of the above, provided that such investments are 
issued by an institution that is not the parent, subsidiary 
or an affiliate of either the granter or the beneficiary. 
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4. The tru~t agreement shall provide that: 

i. The beneficiary shall have the right to withdraw 
assets from the trust account at any time, without 
notice to the granter, subject only to written notice 
from the beneficiary to the trustees; 

ii. No other statement or document is required to 
be presented in order to withdraw assets, except that 
the beneficiary may be required to acknowledge receipt 
of withdrawn assets; 

iii. It is not subject to any conditions or qualifica-
tions outside of the trust agreement; and 

iv. It shall not contain references to any other 
agreements or documents except as provided below in 
(a)ll below. 
5. The trust agreement shall be established for the 

sole benefit of the beneficiary. 

6. The trust agreement shall require the trustee to: 

i. Receive assets and hold all assets in a safe place; 

ii. Determine that all assets are in such form that 
the beneficiary or the trustee, upon direction by the 
beneficiary, may whenever necessary negotiate any such 
assets, without consent or signature from the granter or 
any other person or entity; 

iii. Furnish to the granter and the beneficiary a 
statement of all assets in the trust account upon its 
inception and at intervals no less frequent than the end 
of each calendar quarter; 

iv. Notify the granter and the beneficiary within ten 
days, of any deposits . to or withdrawals from the trust 
account; 

v. Upon written demand of the beneficiary, immedi-
ately take any and all steps necessary to transfer abso-
lutely and unequivocally all right, title and interest in 
the assets held in the trust account to the beneficiary 
and deliver physical custody of the assets to the benefi-
ciary; and 

vi. Allow no substitutions or withdrawals of assets 
from the trust account, except on written instructions 
from the beneficiary, except that the trustee may, with-
out the consent of, but with notice to, the beneficiary, 
upon call or maturity of any trust asset, withdraw such 
asset upon condition that the proceeds are paid into the 
trust account. 

7. The trust agreement shall provide that at least 30 
days, but not more than 45 days, prior to termination of 
the trust account, written notification of termination shall 
be delivered by the trustee to the beneficiary. 

8. The trust agreement shall be made subject to and 
governed by the laws of the state in which the trust is 
established and shall at minimum conform to the stan-
dards set forth in these rules. 
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9. The trust agreement shall prohibit invasion of the 
trust corpus for the purpose of paying compensation to, 
or reimbursing the expenses of, the trustee. 

10. The trust agreement shall provide that the trustee 
shall be liable for its own negligence, willful misconduct 
or lack of good faith. 

11. Notwithstanding other provisions of this subchap-
ter, when a trust agreement is established in conjunction 
with a reinsurance agreement covering risks other than 
life, annuities and accident and health, where it is custom-
ary practice to provide a trust agreement for a specific 
purpose, such a trust agreement may provide that the 
ceding insurer shall undertake to use and apply amounts 
drawn upon the trust account, without diminution because 
of the insolvency of the ceding insurer or the assuming 
insurer or the inability of the ceding insurer to pay all or 
any part of a claim, for the following purposes: 

i. To pay or reimburse the ceding insurer for the 
assuming insurer's share under the specific reinsurance 
agreement regarding any losses and allocated loss ex-
penses paid or owed by the ceding insurer, but not 
recovered from the assuming insurer, or for unearned 
premiums due to the ceding insurer if not otherwise 
paid by the assuming insurer; 

ii. To make payment to the assuming insurer of any 
amounts held in the trust account that exceed 102 
percent of the actual amount required to fund the 
assuming insurer's obligations under the specific rein-
surance agreement; or 

iii. Where the ceding insurer has received notifica-
tion of termination of the trust account and where the 
assuming insurer's entire obligations under the specific 
reinsurance agreement remain unliquidated and undis-
charged 10 days prior to the termination date, to 
withdraw amounts equal to the obligations and deposit 
those amounts in a separate account, in the name of 
the ceding insurer in· any qualified United States finan-
cial institution apart from its general assets, in trust for 
such uses and purposes specified in (a)lli and (a)llii 
above as may remain executory after such withdrawal 
and for any period after the termination date. 

12. The trust agreement shall provide that the trustee 
shall resign upon delivery of a written notice of resigna-
tion, effective not less than 90 days after receipt by the 
beneficiary and grantor of the notice and that the trustee 
may be removed by the grantor by delivery to the trustee 
and the beneficiary of a written notice of removal, effec-
tive not less than 90 days after receipt by the trustee and 
the beneficiary of the notice, provided that no such 
resignation or removal shall be effective until a successor 
trustee has been duly appointed and approved by the 
beneficiary and the grantor and all assets in the trust have 
been duly transferred to the new trustee. 
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(b) The trust agreement may provide for the following 
conditions: 

1. That the grantor may have the full and unqualified 
right to vote any shares of stock in the trust account and 
to receive from time to time payments of any dividends or 
interest upon any shares of stock or obligations included 
in the trust account. Any such interest or dividends may 
be either forwarded promptly upon receipt to the grantor 
or deposited in a separate account established in the 
grantor's name; 

2. That the trustee may have the authority to invest 
and accept substitutions of any funds in the account, 
provided that no investment or substitution may be made 
without prior approval of the beneficiary, unless the trust 
agreement specifies categories of investments acceptable 
to the beneficiary and authorizes the trustee to invest 
funds and to accept substitutions which the trustee deter-
mines are at least equal in market value to the assets 
withdrawn and that are consistent with the restrictions in 
( c) 1ii below; 

3. The beneficiary may at any time designate a party 
to which all or part of the trust assets are to be trans-
ferred. Such transfer may be conditioned upon the trust-
ee receiving, prior to or simultaneously, other specified 
assets; and 

4. Upon termination of the trust account, all assets 
not previously withdrawn by the beneficiary shall, with 
written approval by the beneficiary, be delivered over to 
the grantor. 

(c) A reinsurance agreement may provide provisions to 
be included in a trust agreement and the trust account 
established thereunder. · 

1. A reinsurance agreement, which is entered into in 
conjunction with a trust agreement and the establishment 
of a trust account, may contain provisions that: 

i. The assuming insurer may enter into a trust 
agreement and may establish a trust account for the 
benefit of the ceding insurer and specify what the 
agreement is to cover; 

ii. Assets deposited in the trust account shall be 
valued according to their current fair market value and 
shall consist only of cash (United States legal tender), 
certificates of deposit (issued by a United States bank 
and payable in United States legal tender), and invest-
ments of stocks and bonds listed by the NAIC's Securi-
ties Valuation Office or any obligations issued by the 
State of New Jersey or any of its political subdivisions, 
or any combination of the above, provided that such 
investments are issued by an institution that is not the 
grantor, beneficiary, parent, subsidiary or affiliate of 
either the grantor or the beneficiary. The reinsurance 
agreement shall specify the types of investments to be 
deposited. Where a trust agreement is entered into in 
conjunction with a reinsurance agreement covering 
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risks other than life, annuities and accident and health, 
then the trust agreement may contain the provisions 
required by this paragraph in lieu of including such 
provisions in the reinsurance agreement; 

iii. The reinsurance agreement entered into in con- · 
junction with the trust agreement may, but need not 
include the provisions required by (c)lii above, so long 
as the conditions required in (a) above are included in 
the trust agreement. 

iv. The assuming insurer, prior to depositing assets 
with the trustee, shall execute assignments or endorse-
ments in blank, or transfer legal title to the trustee of 
all shares, obligations or any other assets requiring 
assignments, in order that the ceding insurer, or the 
trustee upon the direction of the ceding insurer, may, 
whenever necessary, negotiate these assets without con-
sent or signature from the assuming insurer or any 
other entity; 

v. All settlements of account between the ceding 
insurer and the assuming insurer shall be made in cash 
or its equivalent; and . 

vi. The assuming insurer and the ceding insurer 
shall agree that the assets in the trust account, estab-
lished pursuant to the provisions of the reinsurance 
agreement, may be withdrawn by the ceding insurer at 
any time, notwithstanding any other provisions in the 
reinsurance agreement, and shall be utilized and ap-
plied by the ceding insurer or its successors in interest 
by operation of law, including without limitation any 
liquidator, rehabilitator, receiver or conservator of such 
company, without diminution because of insolvency on 
the part of the ceding insurer or the assuming insurer 
or the inability of the ceding insurer to pay all or any 
part of a claim, only for the following purposes: 

5-15-95 

(1) To reimburse the ceding insurer for the assum-
ing insurer's share of premiun1s returned to the 
owners of policies reinsured under the reinsurance 
agreement because of cancellations of such policies; 

(2) To reimburse the ceding insurer or pay an 
insolvent ceding insurer for the assuming insurer's 
share of surrenders and benefits or losses paid by the 
ceding insurer or owed by an insolvent ceding insurer 
pursuant to the provisions of the policies reinsured 
under the reinsurance agreement; 

(3) To fund an account with the ceding insurer in 
an amount at least equal to the deduction, for rein-
surance ceded, from the ceding insurer liabilities for 
policies ceded under the agreement. The account 
shall include, but not be limited to, amounts for 
policy reserves, claims and losses incurred, including 
losses incurred but not reported, loss adjustment 
expenses and unearned premium reserves; and 

(4) To pay any other amounts the ceding insurer 
claims are due under the reinsurance agreement. 
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2. The reinsurance agreement may also contain provi-
sions that: 

i. The assuming insurer may seek approval from the 
ceding insurer to withdraw from the trust account all or 
any part of the trust assets and transfer those assets to 
the assuming insurer, and the ceding insurer shall not 
unreasonably or arbitrarily withhold its approval provid-
ed: 

(1) The assuming insurer shall, at the time of 
withdrawal, replace the withdrawn assets with other 
qualified assets having a market value equal to the 
market value of the assets withdrawn so as to main-
tain at all times the deposit in the required amount; 
or 

(2) After withdrawal and transfer, the market val-
ue of the trust account is no less than 102 percent of 
the required amount; 

ii. Any amount withdrawn in excess of the actual 
amounts required for (c)lvi(l), (2) and (3) or in the· 
case of (c)lvi(4) any amounts that are subsequently 
determined not to be due shall be returned; 

iii. Interest shall be paid at a rate not in excess of 
the prime rate of interest as reported in the Federal 
Reserve Bulletin, on the amounts held pursuant to 
subsection (c)lvi(3); and 

iv. An award by any arbitration panel or court of 
competent jurisdiction shall be permitted for: 

(1) Interest at a rate different from that provided 
in iii above; 

(2) Court of arbitration costs; 

(3) Attorney's fees; and 

( 4) Any other reasonable expenses. 

3. The reinsurance agreement shall contain a provi-
sion, if applicable, which requires that a reinsurance 
intermediary shall hold any and all funds collected on the 
reinsurer's behalf, in a fiduciary capacity, in a qualified 
United States financial institution. 

( d) A trust agreement may be used to reduce any liability 
for reinsurance ceded to an unauthorized assuming insurer 
as reflected in financial statements required to be filed with 
the Department in compliance with the provisions of this 
subchapter when established on or before the date of filing 
of the financial statement of the ceding insurer. The reduc-
tion for the existence of an acceptable trust account may be· 
up to the current fair market value of acceptable assets 
available to be withdrawn from the trust account at that 
time, but such reduction shall be no greater than the specific. 
obligations under the reinsurance agreement that the trust 
account was established to secure. 
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( e) Any trust agreement or underlying reinsurance agree-
ment in existence prior to August 16, 1993 shall be accept-
able until February 12, 1994, at which time any and all trust 
agreements shall comply with this subchapter. 

(t) The failure of any trust agreement to specifically 
identify the beneficiary shall not be construed to affect any 
actions or rights which the Commissioner may take or 
possess pursuant to the provisions of the laws of this State. 

Amended by R.1993 d.557, effective November 15, 1993. 
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a). 

11:2-28.10 Letters of credit qualified pursuant to N.J.A.C. 
11:2-28.8 

(a) A letter of credit shall be clean, irrevocable, ever-
green, and unconditional and issued or confirmed by a 
qualified United States financial institution. The letter of 
credit shall contain an issue date and date of expiration and 
shall stipulate that the beneficiary need only draw a sight 
draft under the letter of credit and present it to obtain funds 
and that no other document need be presented. The letter 
of credit shall also indicate that it is not subject to any 
condition or qualifications outside of the letter of credit. 
The letter of credit itself shall not contain reference to any 
other agreements, documents or entities, except as provided 
in (i)l below. If a court of law appoints a successor in 
interest to the named beneficiary, then the named beneficia-
ry includes and is limited to the court appointed domiciliary 
receiver, conservator, rehabilitator or liquidator. 

(b) The heading of the letter of credit may include a 
boxed section which contains the name of the applicant and 
other appropriate notations to provide a reference for the 
letter of credit. The boxed section shall be clearly marked 
to indicate that such information is for internal identifica-
tion purposes only. 

( c) The letter of credit shall contain a statement to the 
effect that the obligation of the qualified United States 
financial institution under the letter of credit is in no way 
contingent upon reimbursement with respect thereto. 

( d) The term of the letter of credit shall be for at least 
one year and shall contain an "evergreen clause" which 
prevents the expiration of the letter of credit without due 
notice to the named beneficiary from the issuing financial 
institution. The "evergreen clause" shall provide for a 
period of no less than 30 days' notice prior to expiry date or 
nonrenewal. 

( e) The letter of credit shall state whether it is subject to 
and governed by the laws of this State or the Uniform 
Customs and Practice for Documentary Credits of the Inter-
national Chamber of Commerce, Publication 400 or any 
subsequent revisions, and all drafts drawn thereunder shall 
be presentable at an office. in the United States of a 
qualified United States financial institution. 
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1. Publication 400 can be obtained by contacting ICC 
Publishing, Inc. at (212) 206-1150 or by writing to it at 
156 Fifth Avenue, STE 820, New York, New York 10010 
and remitting the appropriate fees. 

(t) If the letter of credit is made subject to the Uniform 
Customs and Practice for Documentary Credits of the Inter-
national Chamber of Commerce, Publication 400, then the 
letter of credit shall specifically address and make provision 
for an extension of time to draw against the letter of credit 
in the event that one or more of the occurrences specified in 
Article 19 of Publication 400 occur. 

(g) The letter of credit shall be issued or confirmed by a 
qualified United States financial institution authorized to 
issue letters of credit in accordance with these rules. 

(h) Where a letter of credit is issued by a United States 
financial institution authorized to issue letters of credit, 
other than a qualified United States financial institution as 
described in (g), the following additional requirements shall 
be met: 

1. The issuing United States financial institution shall 
formally designate the confirming qualified United States 
financial institution as its agent for the receipt and pay-
ment of the drafts; and 

2. The "evergreen clause" shall provide for 30 days' 
notice to the named beneficiary or its successors in inter-
est from the issuing financial institution prior to expiry 
date for nonrenewal. 

(i) A reinsurance agreement, in conjunction with which a 
letter of credit is obtained, may contain the following provi-
sions: 

1. The assuming insurer shall provide letters of credit 
to the ceding insurer and specify what they are to cover. 

2. The assuming insurer and ceding insurer shall agree 
that the letter of credit provided by the assuming insurer 
pursuant to the provisions of the reinsurance agreement 
may be drawn upon at any time, notwithstanding any 
other provisions in the agreement, and shall be utilized by 
the ceding insurer or its successors in interest only for one 
or more of the following reasons: 

i. To reimburse the ceding insurer or to pay an 
insolvent ceding insurer for the assuming insurer's 
share of premiums returned to the owners of policies 
reinsured under the reinsurance agreement on account 
of cancellations of such policies; 

ii. To reimburse the ceding insurer for the assuming 
insurer's share of surrenders and benefits or losses paid 
by the ceding insurer or owed by an insolvent ceding 
insurer under the terms and provisions of the policies 
reinsured under the reinsurance agreement; 

iii. To fund an account with the ceding insurer in an 
amount at least equal to the deduction for reinsurance 
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ceded from the ceding insurer's liabilities for policies 
ceded under the agreement. Such amount shall in-
clude, but not be limited to, amounts for policy re-
serves, claims and losses incurred and unearned premi-
um reserves; or 

iv. To pay any other amounts the ceding insurer 
claims are due under the reinsurance agreement. 

3. The provisions of (i)l and 2 above shall be applied 
without diminution because of insolvency on the part of 
the ceding insurer or assuming insurer. 

4. Nothing contained in (i)l and 2 above shall pre-
clude the ceding insurer and assuming insurer from pro-
viding for: 

i. An interest payment, at a rate not in excess of the 
prime rate of interest as reported in the Federal Re-
serve Bulletin, on the amounts held pursuant to (i)2iii 
above; or 

ii. The return of any amounts drawn down on the 
letters of credit in excess of the actual amounts re-
quired for the above or, in the case of (i)2iv above, any 
amounts that are subsequently determined not to be 
due. 

5. When a letter of credit is obtained in conjunction 
with a reinsurance agreement covering risks other than 
life, annuities and health, where it is customary practice to 
provide a letter of credit for a specific purpose, then the 
reinsurance agreement may, in lieu of (i)2 above, require 
that the parties enter into a "Trust Agreement" which 
may be incorporated into the reinsurance agreement or 
be a separate document. 

G) A letter of credit may not be used to reduce any 
liability for reinsurance ceded to an unauthorized assuming 
insurer as reflected in financial statements required to be 
filed with the Department unless an acceptable letter of 
credit with the filing ceding insurer as beneficiary has been 
issued on or before the date of filing of the financial 
statement. The reduction for the letter of credit may be up 
to the amount available under the letter of credit but no 
greater than the specific obligation under the reinsurance 
agreement which the letter of credit was intended to secure. 

Amended by R.1993 d.557, effective November 15, 1993. 
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a). 

11:2-28.11 Other security 

A ceding insurer may take credit for unencumbered funds 
withheld by the ceding insurer in the United States in 
connection with the reinsurance contract under which those 
funds are withheld, subject to withdrawal solely by the 
ceding insurer and under its exclusive control. 
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11:2-28.12 Reinsurance contract 

(a) Credit will not be granted to a ceding insurer for 
reinsurance effected with assuming insurers meeting the 
requirements of N.J.A.C. 11:2-28.3, 28.4, 28.5, 28.6, or 28.8 
of this subchapter unless the reinsurance agreement meets 
the following standards: 

1. Includes a provision that if the assuming insurer is 
an unauthorized assuming insurer; 

i. It has submitted to the jurisdiction of an alterna-
tive dispute resolution panel or court of competent 
jurisdiction within the United States; 

ii. It has agreed to comply with all requirements 
necessary to give such court or panel jurisdiction; 

iii. It has designated an agent upon whom service of 
process may be effected; and 

iv. It has agreed to abide by the final decision of 
such court or panel; and 

2. Includes an insolvency clause which shall provide 
the following: 

i. In the event of a receivership, the reinsurance 
recoverables due under any reinsurance contract shall 
be · payable by the reinsurer directly to the receiver, 
after reasonable provision for verification, on the basis 
of claims allowed against the insolvent company by any 
court or competent jurisdiction having authority to 
allow such claims or allowed by the receiver as a result 
of the conclusion of the claim filing, approval and 
appeal process before the receiver. Regardless of any 
provision in the reinsurance contract or other agree-
ment to the contrary, payment shall be made without 
diminution because of such insolvency or because the 
receiver has failed to pay all or a portion of any claims; 

ii. The receiver of a ceding insurer shall give or 
arrange to give to the reinsurer, written notice of the 
pendency of a claim against the ceding insurer, within a 
reasonable period of time after the initiation of the 
receivership. Failure to give such notice shall not 
excuse the obligation of the reinsurer unless it is sub-
stantially prejudiced thereby. The reinsurer may inter-
pose, at its own expense, in the proceeding where such 
claim is to be adjudicated, any defense or defenses 
which it may deem available to the ceding company or 
its receiver. The reasonable expense thus incurred by 
the reinsurer shall be payable, subject to court approv-
al, out of the estate of the insolvent ceding insurer as 
part of the expense of the receivership to the extent of 
a proportionate share of the benefit which may accrue 
to the ceding insurer in receivership, solely as a result 
of the defense undertaken by the reinsurer; and 
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iii. Payments by the reinsurer shall be made directly 
to the receiver of the ceding insurer except where the 
contract of insurance or reinsurance specifically pro-
vides another payee for such reinsurance in the event of 
the insolvency of the ceding insurer. 

Amended by R.1993 d.557, effective November 15, 1993. 
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a). 

11:2-28.13 Contracts affected 
All new and renewal reinsurance transactions entered into 

after February 5, 1994 shall meet the standards set forth in 
this chapter if credit is to be given to the ceding insurer for 
such reinsurance. 

APPENDIX 

FORM AR-1 
CERTIFICATE OF ASSUMING INSURER 

I, _____ _, ______ of _______ __, 
(name of officer) (title of officer) (name of assuming insurer) 

the assuming insurer under a reinsurance agreement( s) with 
one or more insurers domiciled in _____ _, hereby 

(name of state) 
certify that _________ ("Assuming Insurer"): 

(name of assuming insurer) 
1. Submits to the jurisdiction of any court of competent 
jurisdiction in __________ for the adjud-

( ceding insurer's state of domicile) 
ication of any issues arising out of the reinsurance agree-
ment( s ), agrees to comply with all requirements necessary to 
given such court jurisdiction, and will abide by the final 
decision of such court or any appellate court in the event of 
an appeal. Nothing in this paragraph constitutes or should 
be understood to constitute a waiver of Assuming Insurer's 
rights to commence an action in any court of competent 
jurisdiction in the United States, to remove an action to a 
United States District Court, or to seek a transfer of a case 
to another court as permitted by the laws of the United 
States or of any state in the United States. This paragraph 
is not intended to conflict with or override the obligation of 
the parties to the reinsurance agreement( s) to arbitrate their 
disputes if such an obligation is created in the agreement(s). 

2. Designates the Insurance Commissioner of ____ _ 
( ceding insurer's 

______ as its lawful attorney upon whom may be 
state of domicile) 
served any lawful process in any action, suit or proceeding 
arising out of the reinsurance agreement( s) instituted by or 
on behalf of the ceding insurer. 

3. Submits to the authority of the Insurance Commissioner 
of ___________ to examine its books and 

(ceding insurer's state of domicile) 
records and agrees to bear the expense of any such examina-
tion. 

4. Submits with this form a current list of insurers domi-
ciled in ___________ reinsured by Assuming 

(ceding insurer's state of domicile) 

11:2-29.1 

Insurer and undertakes to submit additions to or deletions 
from the list to the Insurance Commissioner at least once 
per calendar quarter. 

Dated: 
(name of assuming insurer) 

BY: ________ _ 
(name of officer) 

(title of officer) 

REG11228.A/LRWPC 

Amended by R.1993 d.557, effective November 15, 1993. 
See: 25 N.J.R. 4289(a), 25 N.J.R. 5184(a). 

SUBCHAPTER 29. ORDERLY WITHDRAWAL OF 
INSURANCE BUSINESS 

Authority 

N.J.S.A. 17:1-8.1, 17:1C-6(e), 17:17-10 and 17:338-30. 
(P.L. 1990, c.8, sections 71 and 72 and 52:148-1 et seq.) 

Source and Effective Dates 

R.1991 d.262, effective May 20, 1991. 
See: 23 N.J.R. 15(b), 23 N.J.R. 1673(a). 

11:2-29.1 Purpose and scope 

(a) The purpose of this subchapter is to establish the 
requirements and procedures by which insurers may under-
take an orderly withdrawal from the business of insurance in 
this State, thereby minimizing the adverse effects upon 
policyholders of eliminating coverage; preventing or mini-
mizing the disruption in the marketplace and harm to the 
public that would otherwise occur in the absence of regula-
tion; and permitting insurers to wind down their business in 
an orderly fashion as is consistent with N.J.S.A 17:17-10 
and 17:33B-30. 

(b) This subchapter applies to all insurers that seek to 
withdraw from the business of insurance as defined herein. 

Case Notes 

Commissioner, in setting insurer's price for withdrawing from auto-
mobile insurance industry, was not arbitrary or capricious. Matter of 
Plan for Orderly Withdrawal From New Jersey of Twin City Fire Ins. 
Co., 248 N.J.Super. 616, 591 A.2d 1005 (A.D.1991), certification grant-
ed 127 N.J. 548, 606 A.2d 362, affirmed 129 N.J. 389, 609 A.2d 1248, 
certiorari denied 113 S.Ct. 1066, 122 L.Ed.2d 370. 
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11:2-29.2 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise: 

"Affiliate" means an insurer that directly, or indirectly 
through one or more intermediaries, controls, or is con-
trolled by, or is under common control with, the insurer that 
initiates a withdrawal, as defined in N.J.S.A. 17:27A-1. 

"Annual statement" means the form of statement that is 
described in N.J.S.A. 17:23-1. 

"Applicant" means the insurer seeking approval to with-
draw from the business of insurance in this State. · 

"Assumption agreement" means a contract between in-
surers whereby one insurer transfers all or substantially all 
its rights, duties and obligations arising from certain policies 
to another insurer. 

"Authority" means the power granted by the Commis-
sioner which enables an insurer to transact the business of 
insurance. 

"Automobile" and "automobile insurance" are as defined 
in N.J.S.A. 17:30E-3. 

"Business of insurance" or "insurance" means any kind, 
line, subline, or a portion thereof authorized by Chapters 17 
or 32 of Title 17 of the Revised Statutes. 

"Commencement date" of withdrawal means the date 
which the applicant may begin withdrawing from this State 
pursuant to the approved plan of orderly withdrawal. 

"Commissioner" means the Commissioner of the New 
Jersey Department of Insurance. 

"Control" is as defined in N.J.S.A. 17:27A-1. 

"Department" means the New Jersey Department of 
Insurance. 

"Effective date" of withdrawal means the date at which 
the applicant has complied with any and all conditions 
contained in the approved plan of orderly withdrawal. 

"Insurance holding company system" consists of two or 
more affiliated persons, one or more of which is an insurer 
as defined in N.J.S.A. 17:27A-1. 

"Insurance producer" or "producer" means any person 
engaged in the business of an insurance agent, broker or 
consultant, as those terms are defined in N.J.S.A. 17:22A-2. 
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"Insurer" means an insurer or eligible surplus lines insur-
er, and any insurance affiliates thereof, authorized or admit-
ted pursuant to Chapters 17 or 32 of Title 17 of the Revised 
Statutes to transact in this State the business of insurance as 
defined herein. 

"Multi-state account" means a single contract or policy of 
commercial lines insurance as defined in N.J.S.A. 
17:29AA-3 which covers risks or locations in both New 
Jersey and at least one other state; any group policy in 
which covered members of the group reside in New Jersey 
and at least one other state; and any plan approved for the 
mass marketing of insurance pursuant to N.J.A.C. 11:2-12 in 
which policyholders of the plan reside in New Jersey and at 
least one other state. 

"Plan" means a plan of orderly withdrawal from insurance 
business in New Jersey. 

"Portfolio reinsurance agreement" means a contract be-
tween insurers whereby one insurer transfers its entire liabil-
ity for in-force policies or outstanding losses, or both, to 
another insurer regarding a described segment of insurance 
business. 

"Rating system" means every schedule, class, classifica-
tion, rule, guide, standard, manual, table or rating plan by 
whatever name described containing the rates, rules and 
forms used by any insurer or by any rating organization in 
determining or ascertaining a rate. 

"Reinsurance agreement" means a contract between in-
surers whereby one insurer agrees to insure part or all of an 
insurance risk of an originating, or ceding, insurer. 

"Residual market mechanism" means any program autho-
rized or created by the New Jersey State Legislature which 
is designed to provide an insurance market for insureds who 
are unable to obtain insurance in the voluntary market. 

"State" means the State of New Jersey. 

"Withdraw" or "withdrawal" means the nonrenewal, can-
cellation, or termination of policies, or surrender of authori-
ty to transact the business of insurance in this State, or any 
insurer action that is equivalent to a withdrawal from the 
business of insurance in this State which may include, but is 
not limited to, the elimination of a rating system, termi-
nation of agency contracts, reduction in agency commis-
sions, restrictions on agency solicitation or binding authority, 
insurer refusal of applications or declaration of a dividend · 
to an affiliate, when such action or actions exceed those 
occurring in the ordinary course of business. Whether the 
above activities are equivalent to a withdrawal shall be 
determined by the Commissioner on a case-by-case basis. 
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"Withdraw" or "withdrawal" also means the transfer to 
another insurer of insurance business pursuant to an as-
sumption agreement as defined herein or a portfolio rein-
surance agreement as defined herein. 

11:2-29.3 General provisions 

(a) Any insurer that seeks to undertake any of the actions 
described as withdrawals in N.J.A.C. 11:2-29.2 shall provide 
the Commissioner with written notification so that he or she 
may determine whether the insurer must file a plan of 
orderly withdrawal pursuant to N.J.A.C. 11:2-29.4 or, if such 
plan is waived by the Commissioner under circumstances he 
or she considers appropriate, a reasonable substitute with-
drawal procedure approved by the Commissioner. 

(b) Any insurer that is required by the Commissioner to 
file a plan of orderly withdrawal pursuant to N.J.A.C. 
11:2-29.4 shall submit to the Department an original and 
five copies of a proposed plan for prior approval thereof. 

1. The Commissioner shall not begin his or her evalu-
ation of the proposed plan until the applicant has com-
plied with the requirements contained herein for its sub-
mission, including the submission of any additional infor-
mation specifically required pursuant to N.J.A.C. 
11:2-29.4(b), after which the Commissioner shall approve 
the plan within 120 days, subject to the terms and condi-
tions which he or she may consider appropriate. 

i. The Commissioner shall acknowledge to the ap-
plicant the receipt of any filing and request any addi-
tional information required for review pursuant to 
N.J.A.C. 11:2-29.4(b) within 30 days thereafter, the 
failure of which shall allow the applicant to treat the 
filing as complete. 

ii. The Commissioner may extend the 120 day time 
frame for approval of the plan an additional 40 days for 
good cause and shall provide notice to the applicant of 
such extension. 

2. An applicant shall not commence any action in 
furtherance of a withdrawal as defined herein prior to the 
Commissioner's approval thereof. For the purposes of 
this paragraph, commencing an action in furtherance of a 
withdrawal does not include the non-binding oral or 
written communication between an insurer/applicant and 
another insurer in negotiating a replacement of the insur-
er/applicant's insurance business by the other insurer, the 
negotiation of an agreement with a replacement carrier 
subject to approval of the Commissioner and conditioned 
on approval of the plan, or non-binding oral or written 
communications with any of the entities set forth at 
N.J.A.C. 11:2-29.4(a)11. 

3. The authority of an applicant to conduct the busi-
ness of insurance from which it seeks to withdraw, as well 
as any other authority which it is required to surrender 
pursuant to this subchapter shall, upon approval of the 

11:2-29.3 

plan; continue in effect, but only in accordance with the 
plan as approved. 

4. No withdrawal shall become effective until the ap-
plicant has complied with any and all conditions con-
tained in the approved plan which relate to the effective 
date of withdrawal. 

5. Unless the applicant specifically requests and is 
granted a waiver, the applicant shall make either or both 
of the following special deposits, as a condition of approv-
al of the plan, in securities or the equivalent thereof in 
performance bonds as determined by the Commissioner, 
until such time as the applicant's liabilities as determined 
by the Commissioner no longer exist in this State: 

i. A deposit established with and in the name of the 
Commissioner for the benefit of all of the. applicant's 
New Jersey policyholders, claimants and creditors which 
shall be equal to an amount not to exceed 125 percent 
of the applicant's current and potential liabilities exist-
ing or that may exist in this State; 

ii. A deposit established with and in the name of 
the Commissioner pursuant to a consent order signed 
by the applicant to guarantee compliance with the 
approved plan, a material breach of which may, upon 
notice to the insurer, result in an immediate forfeiture 
of the deposit in whole or in part. This deposit shall be 
in an amount established at the discretion of the Com-
missioner and may equal the greater of one million 
dollars or 10 percent of the applicant's average annual 
net direct premiums written within the last three years 
in the line(s) from which it seeks to withdraw. 

6. The applicant may substitute, with the approval of 
the Commissioner, in place of the deposits required in 
(b )Si above, the following: 

i. A proper guarantee from its immediate or ulti-
mate parent; 

ii. A letter of credit; 

iii. A trust agreement; or 

iv. Any other financial guarantee of the applicant's 
total liabilities. 

7. For good cause shown, the Commissioner may 
waive the special deposits or substitutes required in (b )5 
and 6 above upon a consideration of factors including, but 
not limited to, the uniqueness of the applicant's circum-
stances, its size, and its volume of business and whether 
the withdrawal is being effected pursuant to an assump-
tion or portfolio.reinsurance agreement. 

(c) The Commissioner may require as a condition of 
approval of the plan the surrender of some or all certificates 
of authority, iss.ued pursuant to Chapters 17 or 32 of Title 
17 of the Revised Statutes, held by the applicant or by other 
companies within th.e same insurance holding company sys-
tem as the applicant for amendment, termination, suspen-
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sion, restriction or such other modification as the Commis-
sioner considers appropriate. Upon specific request by the 
applicant for a waiver of any portion of these requirements 
the Commissioner may grant the waiver in whole or in part 
if the Commissioner finds that, based upon proofs present~ 
ed, one or more of the following mitigating circumstances 
exist: 

1. The withdrawal will not cause a market availability 
problem or an undue disruption in the marketplace; 

2. The applicant will enter into an agreement with a 
proposed replacement carrier to assume the applicant's 
existing book of business conditioned, however, upon an 
appr~ved plan; 

3. The withdrawal will not adversely affect competi-
tion; 

4. The withdrawal is due to specified problems affect-
ing the solvency of the applicant; 

5. The withdrawal is consistent with the insurer's over-
all plan of withdrawal in other jurisdictions as part of a 
corporate restructuring; or 

6. The public interest is best served by such a waiver. 

( d) If more than one insurer within the same holding 
company system seeks or is required by the Commissioner 
pursuant to this subchapter to withdraw from the business of 
insurance in this State, each withdrawing affiliate shall 
submit a separate plan to the Commissioner pursuant to this 
subchapter or, if such plan is waived pursuant to (a) above, 
a reasonable substitute withdrawal procedure approved by 
the Commissioner. 

( e) An insurer that currently services a residual market 
mechanism and is subject to the withdrawal provisions con-
tained in the plan of operation governing such mechanism is 
exempted from the requirements of this subchapter to the 
extent of the insurance business serviced by the insurer in 
such mechanism. 

(f) The applicant and its affiliates shall be prohibited for 
a period of up to five years after the effective date of 
withdrawal from acquiring, directly or indirectly, a control-
ling interest in any insurer that is licensed to do business in 
this State without approval of the Commissioner. 

11:2-29.4 Elements of proposed plan of orderly 
withdrawal 

(a) A proposed plan of orderly withdrawal shall contain 
the following information supported by adequate proof of 
the validity thereof, if not specifically required herein: 

1. The reasons the applicant seeks to withdraw, sup-
ported by a description and documentation of the appli-
cant's financial condition for the last three years or such 
other period as the Commissioner considers appropriate, 
including the underlying accounting, actuarial and other 
relevant data or material relied upon in deciding to seek 
withdrawal; 
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2. The proposed commencement date of such with-
drawal; 

3. A description of the following: 
i. All authority currently and previously held by the 

applicant in all jurisdictions ( specifically listing states in 
which the applicant has withdrawn); 

ii. The authority in New Jersey currently and previ-
ously held by its insurer affiliates, including dates of 
issuance, surrender, suspension or revocation; and 

iii. The authority in other jurisdictions held by the 
applicant or its insurer affiliates that has recently been 
surrendered or is intended for surrender currently and 
in the future; 
4. An organizational chart and narrative description 

of the relationships among the applicant and its insurer 
affiliates, if any, indicating at a minimum: 

i. The business of insurance which each has authori-
ty to write in New Jersey; 

ii. The management relationships; 
iii. The financial relationships (for example, reinsur-

ance agreements, pooling arrangements, common in-
vestments, etc.); 

iv. The marketing relationships; 
v. The agency relationships; 
vi. The claims handling relationships; and 
vii. Whether any of the applicant's insurer affiliates 

are also taking action or applying to withdraw from the 
business of insurance in this State ( and if so, the details 
thereof); 
5. A description, by line of insurance written in New 

Jersey, of the applicant's and its insurer affiliates' business 
(both property/casualty and life/health) during the last 
three years, including for each year the corresponding 
premium volume, number of current policyholders, num-
ber of exposures, approximate market share and the 
number of insurance producers and employees servicing 
the business. If employees of the applicant or any of its 
affiliates will be terminated in this State as a result of the 
applicant's withdrawal, a description of the method of 
termination, a description of the termination benefits, and 
any other financial or nonfinancial accommodations made 
on the employees' behalf shall be included; 

6. The address of each of the applicant's offices in this 
State; 

7. Copies of the proposed cancellation and nonrenew-
al notices, and termination notices, the applicant intends 
to send to its policyholders and insurance producers, 
respectively, as well as any other withdrawal-related corre-
spondence, including the proposed dates of such notices 
or correspondence. Producer termination notices shall 
comply with the requirements contained in N.J.S.A. 
17:22--6.14a; 
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8. In the case of a proposed withdrawal of life, health 
or annuity business to be effected through one or more 
assumption agreements, the proposed certificate( s) of as-
sumption and letters of notification (where appropriate) 
to policyholders informing them of the transfer of their 
policies to another insurer. In the case of a proposed 
withdrawal of other than life, health or annuity business 
to be effected through one or more portfolio reinsurance 
agreements, the reinsurance agreement(s) and letters of 
notification (where appropriate) to policyholders inform-
ing them of the reinsurance of their risks with another 
insurer; 

9. The name and address of each insurance producer, 
as well as the number of policies sold and premium 
volume produced by each producer, by line of insurance, 
for a 12 month period prior to the filing of the proposed 
plan; 

10. A specimen copy of each current producer con-
tract; 

11. Copies of all correspondence and notices to be 
sent to the following entities or their statutory successors, 
as well as a description of all agreements (which need not 
be in final form) reached with such entities or their 
statutory successors as to the applicant's financial and 
reporting obligations to them, as applicable; if not appli-
cable, an explanation why. The following list is not 
intended to be exhaustive. It is the responsibility of the 
applicant to furnish the information required under this 
paragraph for any other statutorily created or authorized 
entity to which it owes or may owe a financial or report-
ing obligation. The Commissioner may require the appli-
cant to deposit with any of the below-listed entities ( or 
their statutory successors) an amount sufficient to meet 
the applicant's obligations thereto. 

i. The Unsatisfied Claim and Judgment Fund estab-
lished pursuant to N.J.S.A. 39:6-61 et seq.; 

ii. The New Jersey Property-Liability Insurance 
Guaranty Association established pursuant to N.J.S.A. 
17:30A-1 et seq.; 

iii. The New Jersey Automobile Insurance Risk Ex-
change established pursuant to N.J.S.A. 39:6A-21 
through 22.1; 

iv. The Mutual Workers Compensation Security 
Fund established pursuant to N.J.S.A. 34:15-112; 

v. The Stock Workers Compensation Security Fund 
established pursuant to N.J.S.A. 34:15-105; 

vi. The New Jersey Insurance Division of Fraud 
Prevention established pursuant to N.J.S.A. 17:33A-l 
et seq.; 

vii. The Commercial Automobile Insurance Proce-
dure established pursuant to N.J.S.A. 17:29D-1; 
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vm. The New Jersey State Division of Taxation for 
premium taxes required by N.J.S.A. 54:18A-1 et seq. 
and 17:33B-49; 

ix. The Surplus Lines Guaranty Association estab-
lished pursuant to N.J.S.A. 17:22-6.70 et seq.; 

x. The Medical Malpractice Reinsurance Associa-
tion established pursuant to N.J.S.A. 17:30D~l et seq.; 

xi. The Market Transition Facility established pur-
suant to N.J.S.A. 17:33B-11; 

xii. The New Jersey Automobile Full Insurance Un-
derwriting Association for examination assessments 
provided by N.J.S.A. 17:30E-18.l; 

xiii. The New Jersey Automobile Full Insurance 
Underwriting Association for residual market equaliza-
tion charges and policy constants established pursuant 
to N.J.S.A. 17:30E--8 and 17:29A-37.l, respectively; 
and 

xiv. The Department of Insurance for examination 
fees provided for by N.J.S.A. 17:23-1 et seq. and other 
statutory fees provided for by N.J.S.A. 17:33-1; 

12. A statement, by line of insurance written in this 
State, of all of the applicant's current incurred liabilities 
and reserves, including those incurred but not reported, as 
developed and certified by a "qualified actuary" as de-
fined in N.J.A.C. 11:1-21.1 for property and casualty lines 
and by a Fellow of the Society of Actuaries for life and 
health lines, as of a date not earlier than 90 days prior to 
the submission of the proposed plan and which shall 
include the following in the case of insurance other than 
life: 

i. Copies of all work papers of the actuary support-
ing the actuarial opinions; 

ii. Copies of all underlying statistics used by the 
actuary; 

iii. If not included in (b)12ii above, development 
triangles, New Jersey only and countrywide for the 
following. Triangles shall be constructed as of Decem-
ber 31 for as many accident years and as many develop-
ment years as necessary to display at least five mature 
accident years. For the purpose of this requirement, a 
mature accident year is defined as one for which paid 
losses equal at least 99 percent of incurred losses 
including IBNR. Such data shall be supplied both in 
hard copy and as their ASCII equivalent. Any narra-
tive necessary for proper interpretation of the data 
supplied shall be provided. 

(1) Paid losses; 

(2) Incurred losses; and 

(3) Claim counts: 

(A) Reported; and 
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(B) Closed; and 

iv. If the insurer does not have five mature accident 
years as required in (b)12iii above, then it shall display 
five accident years which are the closest to being ma-
ture, and if the insurer does not have five accident 
years of data, then it shall display the accident years it 
has. 

13. A description of the manner in which the appli-
cant has in the past three years handled and intends to 
handle claims, premium factor charges, premium billing, 
and policyholder service regarding policies held by New 
Jersey residents remaining in force after the plan has 
been approved. Provide a description of the applicant's 
staff and adjusters · servicing these claims, including the 
servicing location and the procedures for consumer con-
tact; 

14. A list of all the applicant's and its affiliates' depos-
its, if any, currently held pursuant to N.J.S.A. 17:20-1 et 
seq.; 

15. A description of the kind and amount of all 
reinsurance assumed and ceded by the applicant, identify-
ing each ceding and assuming insurer and describing the 
corresponding risks in each reinsurance agreement. An 
explanation of whether the proposed withdrawal will af-
fect the surplus of another insurer as a result of the loss 
of credit received by that insurer on any of the applicant's 
assumed reinsurance, as well as a description of the 
procedures designed to minimize any marketplace disrup-
tion or hazardous financial condition that may occur as a 
result of the loss of credit, shall be included; -

16. A description of all multi-state accounts under 
which insurance has been provided for risks located in 
New Jersey, as well as an explanation of the impact of 
withdrawal on such risks; 

17. The proposed amount of the special deposits re-
quired under N.J.A.C. 11:2-29.3(b)5, which shall be main-
tained until such time as the applicant's liabilities and 
potential liabilities no longer exist in this State; 

18. Written certification from a duly authorized offi-
cer of the applicant, signed under the pains and penalties 
of perjury, that the information submitted in the proposed 
plan is accurate and complete to the best of his or her 
belief and that for as long as insurance policies are in 
force or there are unpaid losses or expenses in this State: 

i. The applicant shall fully honor all of its legal 
obligations in this State; 

ii. The applicant shall continue to service, without 
discrimination, all outstanding policies, bonds and sure-
ty obligations, which includes processing all usual and 
customary endorsements requested by insureds during 
the term of such policies, subject to the applicant's 
normal underwriting standards; 
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111. .The applicant shall continue to submit annual 
statements and information required by the entities set 
forth in (a)ll above, upon request, for as long as the 
applicant has any unearned premium or any unpaid or 
incurred losses in this State; 

iv. The applicant shall continue to operate in accor-
dance with the laws and regulations of this State and 
remain subject to examination by the Department for 
as long as considered necessary by the Commissioner; 

v. The applicant shall not accept any new business 
whatsoever in this State unless authorized or required 
by the Commissioner, including reinsurance and excess 
or surplus lines placements; and 

vi. The applicant shall maintain its designation of 
the Commissioner as its agent for service of process; 
and 
19. The plan shall include a method acceptable to the 

Commissioner to verify the applicant's compliance with its 
obligations under the plan as approved which may in-
clude, but is not limited to, quarterly financial and infor-
mational reports of the applicant's progress under the 
plan. 

(b) The Commissioner may require any other information 
he or she considers relevant to the evaluation of the request 
to withdraw. 

11:2-29.5 Replacement; non-renewal 
(a) Notwithstanding the provisions of N.J.A.C. 11:3-8.3, 

if an applicant's request to withdraw involves private passen-
ger automobile insurance and the applicant is required to 
submit a proposed plan, the applicant is subject to the 
following additional conditions which must be addressed in 
the proposed plan: 

1. The applicant shall seek to place its business with a 
voluntary market replacement carrier or carriers accept-
able to the Commissioner for a specified period of years 
after the Commissioner's approval of the plan or until all 
automobile insurance is -replaced, whichever is sooner. 

i. The period of time in which an applicant must · 
seek to place its business with a replacement carrier will 
be determined Qy the Commissioner, but in no instance 
will it be less than one year or more than five years. If, 
at the end of the designated period, the applicant has 
not succeeded in placing all of its private passenger 
automobile insurance policies with a voluntary market 
carrier, the applicant shall begin an orderly process of 
nonrenewal at a rate designated by the Commissioner. 
In accordance with such process, the applicant shall 
provide two notices of nonrenewal to remaining policy-
holders. Unless the Commissioner finds that good 
cause exists for shortening the initial notice period, the 
first nonrenewal notice shall be provided at least one 
year prior to the next policy expiration date and its 
contents shall comply with the provisions of N.J.A.C. 
11:3-8.3. The insurer shall issue a second notice of 
nonrenewal in compliance with the time and content 
requirements of N.J.A.C. 11:3-8.3. 
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ii. An insurer which acts as a replacement carrier 
for the private passenger automobile insurance business 
from which the applicant seeks to withdraw assumes all 
of the legal rights, duties and obligations associated 
with the participation of private passenger automobile 
insurers in the automobile insurance market in this 
State. 

2. An applicant shall be required to accept the quotas 
established by N.J.S.A. 17:33B-ll(c)5 unless the applicant 
specifically requests and the Commissioner agrees to a 
waiver of this requirement. 

(b) If an applicant's request to withdraw involves other 
than private passenger automobile insurance, the applicant 
may be subject to conditions addressed either in the ap-
proved plan or, if the plan is waived pursuant to N.J.A.C. 
11:2-29.3(a), in a reasonable substitute withdrawal proce-
dure approved by the Commissioner. 

11:2-29.6 Confidentiality of plan of orderly withdrawal 

(a) All data or information contained in the plan is 
confidential and will not be disclosed by the Department to 
any person other than its employees and representatives, 
except the following items, but only upon written, specified 
request and upon notice to the insurer/applicant: 

1. N.J.A.C. 11:2-29.4(a)3i-Description of current 
and prior authority to do business by jurisdiction; 

2. N.J.A.C. 11:2-29.4(a)4-0rganizational chart; 

3. N.J.A.C. ll:2-29.4(a)4i-Lines of insurance written 
by each affiliate; 

4. N.J.A.C. 11:2-29.4(a)4v-Agency relationships of 
affiliates by agent name, to the extent available through 
the Department's licensing system; 

5. N.J.A.C. 11:2-29.4(a)5-Premium volume, number 
of current policyholders, market share and number of 
producers by line of business; 

6. N.J.A.C. 11:2-29.4(a)6-Address of applicant's of-
fices in this State; 

7. N.J.A.C. 11:2-29.4(a)7-Policyholder nonrenewal 
and producer termination notices; 

8. N.J.A.C. 11:2-29.4(a)9-Name and address of each 
insurance producer to the extent available through the 
Department's licensing system; 

9. N.J.A.C. 11:2-29.4(a)11-Copies of all correspon-
dence and notices sent to various entities, as approved, to 
which the applicant owes a financial obligation; 

10. N.J.A.C. 11:2-29.4(a)12-Certified statement of 
New Jersey incurred liabilities and reserves; 

11. N.J.A.C. 11:2-29.4(a)14-Deposits held by a cus-
todian on behalf of the Commissioner; and 
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12. N.J.A.C. 11:2-29.4(a)17-Establishment of special 
deposits or equivalent performance bonds as approved. 

11:2-29.7 Fines and penalties 
Failure to comply with this subchapter may result in the 

imposition of sanctions by the Department including, but 
not limited to, sanctions pursuant to N.J.S.A. 17:33-2. 

11:2-29.8 Severability 
If any provision of this subchapter or its application to 

any person or circumstance is held invalid, such determina-
tion shall not affect other provisions or applications of this 
subchapter which can be given effect without the invalid 
provision or application, and to that end the provisions of 
this subchapter are separable. 

SUBCHAPTER 30. (RESERVED) 

SUBCHAPTER 31. MANNER OF DETERMINING 
PREMIUM FOR PERPETUAL 
HOMEOWNERS INSURANCE 

Authority 
N.J.S.A. 17:1-18.1, 17:1C-6(e), 17:23-1 et seq. and 54:18A-1 et seq. 

Source and Effective Date 
R.1991 d.139, effective March 18, 1991. 
See: 22 N.J.R. 601(a), 23 N.J.R. 860(b). 

11:2-31.1 Purpose 
This subchapter sets forth the manner of determining 

premium for perpetual homeowners insurance for any appli-
cable statutory fee, surcharge, tax or assessment. 

11:2-31.2 Scope 
The provisions of this subchapter apply to all insurers 

transacting the business of perpetual homeowners insurance 
in this State, including all perils insured thereunder. 

11:2-31.3 Definitions 
The following words and terms, when used in this sub-

chapter, shall have the following meanings unless the con-
. text clearly indicates otherwise. 

"Annual adjustments" means any adjustments in the per-
petual deposit account during the calendar year, exclusive of 
dividends. Increases include any additions to the account, 
such as policy fees and premium assessments.. Decreases 
include the return of perpetual deposits, in whole or in part, 
due to the termination of policies and any other decreases, 
exclusive of dividends. 

2-83 5-15-95 



11:2-31.3 

"Commissioner" means Commissioner of the New Jersey 
Department of Insurance. 

"Insurer" means an insurance company licensed to trans-
act the business of perpetual homeowners insurance in this 
State. 

"Net perpetual deposits" means the total perpetual de-
posits received by an insurer for perpetual homeowners 
insurance increased or decreased by annual adjustments. 

"Perpetual deposit" means a payment by a policyholder 
for perpetual homeowners insurance. 

"Perpetual homeowners insurance" means a homeowners 
policy and related endorsements, including all perils insured 
thereunder, which remains continuously in effect until can-
celled, and is paid for with one lump sum deposit with no 
additional payment required, notwithstanding any subse-
quent fees or assessments. 

11:2-31.4 Determination of premium 
(a) For the purposes of any statutory fee, surcharge, tax 

or assessment based on premium and applicable to perpet-
ual homeowners insurance, premium is: 

1. The sum of the net perpetual deposits received for 
perpetual homeowners insurance from the inception of 
the policy through the calendar year immediately preced-
ing the date that such applicable statutory fee, surcharge, 
tax or assessment is due, multiplied by: 

2. The average annual interest rate on one-year U.S. 
Treasury bills for the calendar year in question. 

(b) The premium base for any applicable statutory fee, 
surcharge, tax or assessment is· calculated annually as set 
forth in (a) above less any so-called dividends returned or 
credited to policyholders during the calendar year in ques-
tion. 

11:2-31.5 Data filed; examination 
(a) Each insurer shall include with the annual statement 

filed with the Commissioner, a list of the lines of business 
under which perpetual homeowners insurance is written, on 
form( s) prescribed by the Commissioner. 

(b) All data submitted is examined by the Commissioner 
and he or she may make any further audit or investigation 
or reaudit as necessary. An insurer shall pay the reasonable 
expenses of any examination, pursuant to N.J.S.A. 17:23-4. 

11:2-31.6 Penalties 
Failure to comply with these provisions may result in the 

imposition of sanctions by the Department including, but 
not limited to, sanctions pursuant to N.J.S.A. 17:33-2. 
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SUBCHAPTER 32. CUSTODIAL DEPOSITS 

Authority 

N.J.S.A. 17:16A-1 et seq., 17:20-1 et seq., 17B:18-37 et seq., 
17B:18-39.1, 17:46B-1 et seq. and 17:50-1 et seq. 

Source and Effective Dates 

R.1991 d.14, effective January 7, 1991. 
See: 22 N.J.R. 2640(a), 23 N.J.R. 105(a). 

11:2-32.1 Purpose and scope 

(a) The purpose of this subchapter is to set forth the 
procedures for the holding by the Commissioner of any 
required deposits and to establish the fees to be charged the 
depositor for the services of the custodian of such deposits 
pursuant to P.L. 1989, c.264. 

(b) This subchapter applies to all insurers required by the 
laws of this State to make a security deposit to be held for 
the benefit and security of all the policyholders of the 
company making such deposit. This subchapter also applies 
to any other entity required to make a deposit with the 
Commissioner in order to transact business in this State. 
This subchapter does not apply to any insurer under liqui-
dation pursuant to N.J.S.A. 17:30C-1 et seq. or 17B:32-1 et 
seq., as applicable. 

11:2-32.2 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise. 

"Bank" means a State or Federally chartered bank, sav-
ings bank, or savings and loan association which has trust 
powers and which has its principal office in New Jersey. 

"Commissioner" means the Commissioner of the New 
Jersey Department of Insurance. 

"Custodian" means a bank which performs fiduciary func-
tions in the maintenance of deposits. 

"Deposit" means those deposits of securities required to 
be made by insurance companies prior to their authorization 
to transact business within any jurisdiction or required to be 
made by any other entity prior to being authorized by the 
Commissioner to transact business in this State. 

"Federal Reserve book-entry system" means the compu-
terized system sponsored by the United States Department 
of the Treasury and certain agencies and instrumentalities of 
the United States for holding and transferring securities of 
the United States government and the agencies and instru-
mentalities, respectively, in Federal Reserve Banks through 
banks which are members of the Federal Reserve System or 
which otherwise have access to this computerized system. 
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11:2-32.3 Deposits with custodian; establishment of fees 

(a) Whenever the Commissioner is required or autho-
rized by a law of this or any other State or country to 
receive and hold a deposit, such deposit shall be made with 
the custodian on behalf of the Commissioner. The custodi-
an is appointed by the Commissioner on the basis of bids 
submitted by banks to perform such fiduciary functions as 
the Commissioner deems necessary in the maintenance of 
deposits, pursuant to N.J.S.A. 17:20-lb and 17B:18-37b. 

(b) If securities are deposited, such securities must be: 

1. Bills, bonds and notes issued by the United States 
Treasury; 

2. Debt obligations of the State of New Jersey, its 
authorities, counties and municipalities; or 

3. Certificates of deposit of a State or Federally char-
tered bank, savings bank or savings and loan association 
with its principal office in New Jersey. 

( c) All securities deposited shall be held by the custodian 
in physical form or, in the case of bills, bonds and notes 
issued by the United States Treasury, purchased for the 
depositor's account in the Federal Reserve book-entry sys-
tem. 

( d) The fees to be charged the depositor for the services 
of the custodian shall be established by the contract between 
the Commissioner and the custodian. 

( e) All depositors · shall pay the applicable fee to the 
custodian when due. All depositors shall also pay any 
applicable fees 6r penalties charged by the custodian for 
nonpayment in addition to any penalties which may be 
imposed by the Commissioner pursuant to law for violation 
of this subchapter. 

11:2-32.4 Compliance dates 

(a) All deposits made on or after January 7, 1991 shall 
conform to the requirements contained in this subchapter. 

(b) To the extent a depositor has on deposit securities 
that do not conform with the types of securities specified 
herein, such depositor shall, by June 30, 1991 or upon the 
maturity of such non-conforming securities, whichever is 
sooner, make any substitution of securities necessary so that 
the securities deposited conform with the types of securities 
specified in this subchapter. 

11:2-32.5 Penalties 

Failure to comply with this subchapter may result in the 
imposition of penalties as provided by law. 

2-85 

11:2-33.3 

SUBCHAPTER 33. WORKERS' COMPENSATION 
SELF-INSURANCE 

Authority 

N.J.S.A. 17:1C-6(e), 17:1-8, 17:1-8.1, and 34:15-77. 

Source and Effective Dates 

R.1993 d.157, effective April 5, 1993. 
See: 24 N.J.R. 1944(a), 24 N.J.R. 2708(b), 25 N.J.R. 1526(a). 

11:2-33.1 Purpose and scope 

(a) This subchapter sets forth the filing requirements for 
an employer seeking to self-insure its workers' compensation 
liability pursuant to N.J.S.A. 34:15-77. 

(b) This subchapter applies to all employers seeking to 
self-insure workers' compensation liability in this State. 

11:2-33.2 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise: 

"Applicant" means an employer applying for an exemp-
tion from insuring its compensation liability. 

"Certificate of Order Granting Exemption from fusuring 
Liability for Compensation" or "certificate" means the writ-
ten order of the Commissioner that exempts the applicant 
from insuring its workers' compensation liability pursuant to 
N.J.S.A. 34:15-77. 

"Certificate holder" means an employer who currently 
possesses a valid certificate. 

"Commissioner" means the Commissioner of the New 
Jersey Department of Insurance. 

"Compensation liability" means loss or damage from 
liability as established by N.J.S.A. 34:15-1 et seq. 

"Employer" is as defined at N.J.S.A. 34:15-36. 

11:2-33.3 Exemption from insuring compensation liability; 
filing requirements 

(a) Any employer which applies for an exemption from 
insuring all or part of its compensation liability shall submit 
the following to the Commissioner: 

1. A copy of its most recent annual financial state-
ment certified by an independent certified public accoun-
tant to present fairly, in accordance with generally accept-
ed accounting principles, and statutory accounting princi-
ples where applicable, the financial condition of the appli-
cant; 
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2. A copy of its Form lOK filing; 
3. A brief description of the following, inclusive of all 

operations in New Jersey, for every separate applicant 
seeking an exemption: 

i. The nature and location of the applicant's busi-
ness operations; 

ii. The applicant's number of employees; and 
· iii. The estimated average annual payroll; and 
4. For corporate applicants domiciled in a state other 

than this State, a copy of the applicant's registration with 
the New Jersey Secretary of State. 

(b) Upon the Commissioner's review and acceptance of 
the information submitted pursuant to (a) above, the appli-
cant shall submit the following information to the Commis-
sioner: 

1. A completed application form in the format of 
Exhibit A in the Appendix· incorporated herein by refer-
ence; 

2. Evidence that excess insurance will be obtained in a 
form and amount acceptable to the Commissioner includ-
ing the amount of liability that the applicant intends to 
retain; 

3. A loss history on open and closed claims for the 
applicant's workers' compensation and employers' liability 
for the three years immediately. preceding the date of the 
application; and 

4. The application filing fee· as set forth in N.J.A.C. 
11:1-32.4(b)13. 

( c) If the applicant is a corporation, the applicant may 
request that the Commissioner include the name of any 
subsidiary corporation under the control of that corporation 
in the certificate conditioned upon the applicant's compli-
ance with the requirements of (a) and (b) above for each 
subsidiary corporation. 

1. The Commissioner shall not include the name of 
any subsidiary in the certificate unless the ultimate parent 
corporation guarantees that it will discharge the subsid-
iary's liability as evidenced by filing an indemnity agree-
ment in the format of Exhibit B in the Appendix incorpo-
rated herein by reference, or in such other form which is 
acceptable to the Commissioner. The applicant shall also 
file a certification of the resolution of the board of 
directors, in the format of Exhibit C in the Appendix 
incorporated herein by reference, or in such other form 
which is acceptable to the Commissioner. 

2. If the name of the subsidiary is included in the 
certificate of the ultimate parent corporation and owner-
ship of the ultimate parent or subsidiary corporation 
changes, the ultimate parent or subsidiary shall reapply 
for the certificate within 30 days of the ownership change. 
The Commissioner may revoke the existing certificate if 
the ultimate parent or subsidiary fails to reapply for the 
certificate as set forth above. 

DEPARTMENT OF INSURANCE 

( d) An applicant with a substantial number of subsidiaries 
in New Jersey may request permission to file a consolidated 
application on behalf of itself and its subsidiaries which shall 
be in a form acceptable to the Commissioner. The appli-
cant shall demonstrate that the relationship between the 
parent company and the subsidiaries is clearly evident to 
covered employees. 

1. Upon granting any such request, the Commissioner 
shall require such information as he or she deems neces-
sary to ensure that the applicant and its subsidiary corpo-
rations will satisfy the requirements for the issuance of a 
certificate pursuant to N.J.S.A. 34:15-77 and this sub-
chapter, including, but not limited to, a listing of all 
subsidiary corporations to be included in the certificate(s). 

2. If the application is approved pursuant to this 
subsection, the certificate holder shall notify the Commis-
sioner of any additions or deletions to the list of subsidiar-
ies covered under the certificate(s) within 15 days of such 
change. Coverage for a subsidiary under the parent 
corporation's certificate(s) shall not terminate until notice 
has been filed with the Commissioner. 

3. The Commissioner may subsequently require an 
applicant or certificate holder permitted to file consolidat-
ed information pursuant to this subsection to file informa-
tion for each subsidiary corporation based upon any 
changes in the relationship between the parent and its 
subsidiaries occurring after permission was granted. 

(e) If the applicant is a subsidiary, and the subsidiary's 
ultimate parent does not apply for a certificate, the subsid-
iary shall obtain a guarantee from the ultimate parent that it 
will discharge the subsidiary's liability as evidenced by the 
filing of an indemnity agreement and certification of the 
resolution of the board of directors as set forth in ( c) above. 

(t) In addition to the filing fee set forth in (b)4 above, the 
applicant shall be assessed and shall pay upon demand the 
amount necessary to reimburse the Department for ex-
penses incurred in obtaining a risk assessment report on the 
applicant from a rating agency as determined by the Com-
missioner. 

(g) If an application is approved, the applicant shall 
submit a surety bond in a form and amount determined by 
the Commissioner, with a minimum penal sum of $500,000 
and an executed contract of excess insurance in an amount 
acceptable to the Commissioner. Upon receipt of the 
required surety bond and executed contract of excess insur-
ance, the Commissioner shall issue a "Certificate of Order 
Granting Exemption from Insuring Liability for Compensa-
tion" to the applicant. 

(h) All certificates shall be valid from the date of issu-
ance until June 30 immediately following and may be re-
newed thereafter, pursuant to N.J.A.C. 11:2-33.4, for a one-
year period beginning July 1 and ending June 30 the follow-
ing year. 
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(i) All information or notifications required by this sub-
chapter or other information reasonably deemed necessary 
by the Commissioner or otherwise required by law shall be 
sent to: 

New Jersey Department of Insurance 
Division of Financial Examinations 
Attention: Workers' Compensation Self-Insurance 
20 West State Street 
CN-325 
Trenton, New Jersey 08625 

11:2-33.4 Renewals 
(a) Any certificate holder which applies for renewal shall 

submit the following so that it is received by the Commis-
sioner not later than 60 days prior to the expiration of its 
current certificate: 

1. A completed "Statement by Employer Exempted 
From Insuring Liability For Compensation" as set forth in 
Exhibit D in the Appendix incorporated herein by refer-
ence; 

2. A supplementary statement of outstanding death or 
disability claims as set forth in Exhibit E in the Appendix 
incorporated herein by reference for the calendar year 
immediately preceding the expiration date of the certifi-
cate; 

i. The certificate holder shall provide the name, 
address and telephone number of the person who actu-
ally completed the supplementary statement, and shall 
provide the location of the claim records utilized in the 
preparation of the statement. 

3. A copy of the certificate of renewal of excess 
insurance; 

4. A financial statement for the fiscal year immediate-
ly preceding the expiration date of the certificate which is 
certified by an independent certified public accountant to 
present fairly, in accordance with generally accepted ac-
counting principles, and statutory accounting principles, 
where applicable, the financial condition of the certificate 
holder; 

5. A certification that the certificate holder recognizes 
that it may be subject to examination by the Commission-
er as required pursuant to ( e) below; 

6. The renewal fee as set forth in N.J.A.C. 
11:l-32.4(b)13; and 

7. Any other information that is materially different 
from the information provided in the original application 
or from the information provided in the last renewal 
period. 

(b) In addition to the renewal fee set forth in (a)6 above, 
upon the initial renewal of its certificate the certificate 
holder shall be assessed and shall pay upon demand the 
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amount necessary to reimburse the Department for ex-
penses incurred in obtaining a risk assessment report on the 
certificate holder from a rating agency as determined by the 
Commissioner. 

1. The requirement in (b) above shall not apply to any 
certificate holder that was required to submit a risk 
assessment report as part of the initial application pursu-
ant to N.J.A.C. 11:2-'-33.3(f). 

2. After the initial submission of the risk assessment 
report pursuant to N.J.A.C. 11:2-33.3(f) or 33.4(b), the 
Department may obtain a risk assessment report on the 
certificate holder and assess the certificate holder the 
costs of obtaining such report as set forth herein if the 
Commissioner determines that the certificate holder's fi-
nancial condition may have deteriorated, or an event 
occurs which is reasonably likely to cause the certificate 
holder's financial condition to deteriorate as provided at 
(e) below. 

( c) After the submission of the application for renewal, 
the Commissioner may require a surety bond, or an increase 
in the penal sum of an existing surety bond, in an amount 
determined by the Commissioner if he or she deems it 
necessary to ensure that the certificate holder satisfies the 
requirements for the issuance of a certificate set forth in 
N.J.S.A. 34:15-77 and this subchapter. 

( d) Upon approval of the application for renewal, the 
Commissioner shall issue a new certificate. 

( e) If the Commissioner determines that the certificate 
holder's financial condition may have deteriorated, or an 
event occurs which is reasonably likely to cause the certifi-
cate holder's financial condition to deteriorate, he or she 
may conduct such further examination of the certificate 
holder as he or she deems necessary to ensure that the 
certificate holder continues to satisfy the requirements for 
the issuance of a certificate set forth in N.J.S.A. 34:15-77 
and this subchapter. 

1. In determining whether to conduct such an exami-
nation pursuant to this section, the Commissioner shall 
consider the following factors, without limitation: 

i. A major loss suffered by the certificate holder 
over the· previous year or a trend of losses over several 
years;· 

ii. A significant decrease in the certificate holder's 
bond rating over the previous year or a trend of 
decreases over the past several years; 

iii. A significant increase in claims payments by the 
certificate holder to employees; or 

iv. Major environmental litigation or asbestosis liti-
gation to which the certificate holder has or may be-
come subject. 
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2. The examination may consist of an examination at 
the certificate holder's offices conducted by the Commis-
sioner's designee; a review of such additional information 
as the Commissioner may request, including, but not 
limited to, a risk assessment report as set forth in (b) 
above, and a statement of opinion by a qualified actuary 
attesting to the adequacy of reserves for outstanding 
death or disability claims that meets the requirements of 
N.J.A.C. 11:1-21; or both. 

3. The costs of any examinations shall be borne by the 
certificate holder. 

Administrative Correction. 
See: 25 N.J.R. 4179(a). 

11:2-33.5 Confidentiality 
The financial reports submitted pursuant to N.J.A.C. 

11:2-33.3(a)l and 33.4(a)4, and the supplementary state-
ment submitted pursuant to N.J.A.C. 11:2-33.4(a)2, shall be 
confidential and shall not be subject to public inspection or 
copying pursuant to the "Right to Know" law, N.J.S.A. 
47:lA-1 et seq. However, financial reports or statements 
which have been filed with the Securities and Exchange 
Commission or the New Jersey Bureau of Securities shall 
not be confidential pursuant to this section. 

11:2-33.6 Cancellation of exemption 
(a) A certificate holder may cancel its exemption from 

insuring compensation liability by notifying the Commission-
er in writing by certified letter return receipt requested not 
later than 30 days prior to date such cancellation takes 
effect. 
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(b) Notwithstanding the cancellation of the exemption, 
the employer shall continue to file with the Commissioner a 
supplementary statement of outstanding death or disability 
claims as set forth in Exhibit E not later than June 1 of each 
year until such time as all open claims are resolved to final 
payment. · 

(c) If no surety bond is in effect at the time of the 
notification of cancellation, the Commissioner may require 
as a condition of cancellation the certificate holder to 
provide a surety bond, deposit or other security to ensure 
the discharge of its obligations under N.J.S.A. 34:15-1 et 
seq. 

11:2-33. 7 Failure to comply with subchapter; denial of 
exemption 

Failure to . submit the information required by this sub-
chapter completely and accurately shall constitute grounds 
for and may result in the denial or refusal to renew an 
exemption from insuring workers' compensation liability. 

11:2-33.8 Severability 

If any provision of this subchapter or the application 
thereof to any person or circumstance is held invalid, the 
remainder of this subchapter and the application of such 
provision to other persons or circumstances shall not be 
affected thereby. 
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APPENDIX 
EXHIBIT A 

(290) Exempt.ton No.----
NOTE:-All InfonnaUon Given In thJJ AppllcaUon la ConRdenll&l. 

STATE OF NEW JERSEY 
DEPARTMENT OF INSURANCE 

EMPLOYER'S APPLICATION FOR-THE PRIVILEGE OF PAYING 
COMPENSATION WITHOUT INSURANCE 

(Aa provided by Title 34, Chapter 16, Article 77, of the "Revlaed Statutea") 

To tll, Com....,,.,,..,. of IMUrence of New Jerae11: 
The underal1111ed, an employer, aubject to the provision• of Title 84, Chapter 15, of the "Revlaecl Statute•" 

of New lerr,ey, hereby appllu for the prlvllere of beinr exempt from lnaurlnr the peyment of compenaation, 
and aubmlte the followlnr facte under oath to the Commluloner of Insurance to enable him to determine If 
sufficient ftnanclal ability exlAta to render certain the payment of such compenation. 

1. Name of applicant ............................................................................. •········-------························ .. 
2. P. O. addre11 .......................................................................................................................................................... . 

(N•mbw) t..,._> (Cltr or Town> (C..ab'> (la\l) 

3. The applicant i• ....................................................................................................................................................... . 
Cltat. •~ ~•• 11..n.,ji ,......,., -.ont:toa, ~- • --•> 

4. If a partnership: Date of formation of partnership ................ Date of commencement of bualnua .......... . 

•••••••••••••••••••• "'•••.•/.N•·. ,.,, • .,••••••••••••••••••..I.••••••••••••••••••••••·-•••••••••••••••••••••••-' ;-::::.::.:::'"' ••• 

'""" ,.,llflA ....... , ...... 
l•&Aw•IIII....., , ........................... . 

5. If a corporation: Date of lncorporatlon ................ Date of commencement of bualnea• ................................. . 
Incorporated under the law• of the State of ............................ Ratea of dividends paid during each of the 

last five years? .................................................................................................................................................................... . 
List below the names and addres,es of officers and directors and the par value of the •tock owned by each. 

7'itlf' I .Vorrt Addr,u Sf11r.1' 01f''""' 

§:·:~t :-~~=~= :~:: ~-:~:t~~==- :: : =~::-: :_ =_: : 
:i>lrector .............. .J. ................................................................ J ........................................................... ································· 
Director ............... J ...................................................................................................................... ······· ································ 

EE ---L-==:~---= -------- - ---- -- -- -- --
~:=:::::::::::::::::I::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::·:::::::::::::::::::::::::::::::::::::::: 
Ia the employer a 1ubaldlaey T •..•••.•.•.....•..•••••••.•••••••••• If 10, live name and addreea of parent company 7 

6. Safety, sanitation and welfare conditions: 
l1 your plant in1pected than by State authority T ••••••..•. .•........••••.... • •••.••...••..•...•.•.•••••• 
If 10, by whom? ................................•........................................................................................................................ 
Have you a committee of aahty whooe duty it Is to recommend aafety and to compliance 
with atatutea or pueral orders of the Department of Labor •• to safety and sanitation 7 ......................... . 
Do you maintain a hoapltal In connection with your works 7 ··----······························· If 10, atate 
description of lta equipment and aervlce .............................................................................................................. . 

•••••·················· ... ·-----··········································································----················································ 
7. Do you maintain any aplnat loaaea 1----·················· If 10, furnlah copy of policy. 
8. Have you aet ulde any apeclal funda In truet epeclftcally d11l1111ated for the dlecharre of outatandlnr 

claims of lonr duration? ................. If any, live name of beneficiary, amount and place of depoalt. 

9. Give complete deacrlptlon of the orranlzatlon, personnel and other epeclal arran.11ementa or facilities 
for performlnr the duties of a 1elf-lD1urer .......................................................................................................... . 

--------- ·------·················· .. ···-···························································································· 
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10. FINANCIAL STATEMENT, AS OF THE LAST CLOSING DATE ............................................................ , 19 ....... . 

A111t., 

Cash on hand ........................................ $ 
Cuh In ...................... Bank ................ .. 
Cuh In ----Bank ................. . 
Cash In ____ Bank ................. . 
Stocke and Bond• owned (Schedule B) 
Merchandise In atock, at coat .......... .. 

(Insurance on same ................. ) 
Work In procesa or raw material In 

warehouse at coat ....................... . 
(Insurance on same ................. ) 

BIila } Leu than 12 m01. due 
reeelvable, Over 12 moa. due .... .. 
Accounts, receivable, GOOD ............ .. 
Secured Joana OWDed (Schedule A) .. .. 
Machl11eey le llxturea (Coat ............. ) 
Animals & vehicles (Cost$ ................ ) 
Real estate owned (Schedule C) ...... .. 
If the employer la a or 1 

corporation, .state the am~unt, U 
any, of bllla and accounta owln1 
from p a r t n e r a , offlcera, atock-
holdera, or employeea. 
(NOTE: The amount if any, ahould 
alao be Included amon1 the accounta 
and bllla receivable l11ted above.) 

........................................ ' ............ , ...... . 

........................................ ' ................... . 

........................................ ' ................... . 

........................................ ' ................... . 
Other ao~elll (apeclfy) : 

·············· .. ···········································•······· 

AWIOIDd Lio61111w• 

Open accounta owln1 (not due) ........ S 
Open owl111 (paat due) ....... . 
Notu payable -------1 
Owln1 to ............................ Bank ...... .. 
Owln1 to other banka, bankers or 

broken ............................................ .. 
Owlnr to other persons, relatives or 

friends .............................................. .. 
Depo1lta and other trust funda ........ .. 
Goods held on conalpment .............. .. 
Liens on merchandise ........................ .. 
Chattel mortp'"8 on ........................ .. 
Bonded lndebtedneu .......................... .. 
Mortc-alOI or deeds of truat on real 

estate (see Schedule C) ................... . 
Unpaid workmen'• compensation 

claims ..................... _. ___ ..... .. 
Other llabllitlea lncludinr re,ervea 

(specify): 

............................................. ____ , 
CONTIMQSNT IJAIILITJU 

fDn wo, carrr affWl91lU ou, ln1o ltClhffllll, 

Upon bills receivable, not Included 
tn above statement, redlacounted 
.. .................................. ' ................... . 

Accommodation paper 
or endoraementa ...... , ................... . 

Exchanpd paper ........ , ................... . 
Guarantaea .................. , ................... . 
Bond• ............................ • ................... . 
Capital otock outatandin1 .................. .. 

................................................................... 11.,..... ,-+-+-+-lsurplu1 ...................................................... ---+--+--
Total ...................................... Total ...................................... 1 ! 

Are the above aeseta pledsed an collateral? .......................... Are any of the above liabllltie, secured by eollataralT ......... . 
If yea, explain ............................................................................... If yea, explain ...................................................... . 

18 fore1olnr atatement based on actual Inventory? ............................ If so, date ................................................................. .. 
Have the books been audited by a public accountant? ...................... If so, when and by whom? ................ .. 

11. PROFIT AND LOSS STATEMENT AS OF THE LAST CLOSING DATE ................................................ , 19 ....... . 

A,,,,10,rnt P_,·ufit• AtnOMRt 

!:::.:n:1:::~:~;~~~·~~;~ .. ::::::::·.·:::::::~:::::: ::::::::':::::::::: :::u:P::~::~:11 .°.~.:.~'..~ .. ::::::::::::::::::·.·.:·.·~::::::l::::::::I:::::::::: 
Bad charred off----........................................ lntereet and dlscounte ............................................ \ ........ .. 
Depreciation charpd off ............................ ........ ........ .......... lnveatmenta ............................................. ........ ...... . ....... .. 
Rep a ire or betterment char a-ea .......... ......... ........ bad debta previously charged off .................................. .. 
Dividends paid or amounts otherwiae All Income other than from uaual ......................... . 
withdrawn------ ............................................ .. operation& 

All other amounts withdrawn ................................................................................................................................................... .. 

Surplus end of period ................................................................................................................................................................ .. 
Total ............................................... $ \ Total ................................................ .IS 

What la the amount of net proftt. from operations during period? , ......................... ---------
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12. Schedules rererred to in above Financial Statement, 

SCHEDULE A.-SECURED LOANS OWNED. 

l>Heripfioft of Ste11rit11 Nam, of Mnlt,r ArfdrHI A WIOHftf of £o•a 

Totals ..................... , ............................... .. 

SCHEDULE B.-STOCKS AND BONDS OWNED. 

D,lfflpt'°" of Bo""• or Stoelt1-(Giva rat, of '"''"I& w111r 
of of lowcl,, •M •••••r o/ ,un, •I •took.) Per Valu, 

.............................................................................. 

Totals .................................................... ........................... ........................... • ...................... . 

SCHEDULE C.-REAL ESTATE OWNED • 

.t ... .a,IW'M'- .t ... u-,u- ........ Aetlllll rtnl___, c.,,,,.. ...... ,....,,,.,... ., .... .,........., c.m-1 .. ,....,.... 

........................................................................................ 

.................................................. , ............................................. •············································································ .. -·-················· 
Totala ............................. . ...................................................................................... 
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11. Statement of Locatlona of Bhopa and other Workp1-, Number of BmploJNa, Pa,rolll ... DllerlpUon 
of ()puatlona la New Jene,. 

Tlllln,on-lllola_tloul,..... of 1111 lbap..,_,_ ..... ,_ -----"" -----,_.,,_,,Ofllll - IP= .':."':"~ an II 
Amal,-U .... ........... ,,,_., .. _ -~ ,,,. ... -_., 

Iii -••panloll- - , .... ,,,,.., ~- l.:l'C::. --•1-hloea-.) """" (o)Olwtul-~ud-=--....... -, .. -
l'lo.lol<lo-.-ud--(e)Drlnnudhll-. 
(d)Clllo-nudllol-. 
(ti ;r,i .. -==. ~:.."'.: 

of tw I-. Noll: Cllatdf7 ..i, 

:r:-: ==-· .. -- .. -

14. Total •tlmated avenp number of empto,e. -·-·················-------~ ... total PQnll 
upendltun In the put :,ear, _____ for 1111 opentlona wllenftr CIOlldueted. 

111. The applicant &INN to dlllCharae falUafull, and promptlr all ,-,menta &1ld obllaatlou wblcla an -
due or ahall become due under the pl'OYlalone of Title N, Chaptar 11, of the "llnlNd Btatnta" of New 
Jene,; to furnllh to the Commluloner of lneurance euch further laformatlon • II from ti- to time 
requ•ted u a eondltlon to the prlvll ... of aolns without lneurance; and to lldvl• the Aid CommlNloner 
of lneurance lmmedlatelr of an, -ldent naultlq fatall, to two or more emplo,ea. 

,_., __ , 
a, ......................... ,.~;·· .. ·· ................................ __ ....,,,_~, 

Dated at ............ , __________ , .......................... , ________ __, 11 ....... . 

AFFIDAVIT 
(The panon eublcrlblq to the below affidavit lhould be the empl07V hlmNlf; or if the empJopv be a 

partnenhlp, one of the putnen; or If empl07ff be a corporation, lta praldent, vlu-,raldent, NCntar, 
or u.lUNI'.) 

:: :F =~:: ......... } IL 
·----······························ Int belq dul, 

nom on oath depoeee and ..,. that he le acquainted with the affaln of the above-mentioned applicant 
emplo)'er, to which repnNDtatlone and etatementa eet forth In the foreaolnr application relate: that he hu 
read uld applleetlon, knowe the contenta thereof and that ulcl repruentatlone and etatementa therein con-
tained an true to the beet of knowladre and belief. 

Bubecrlbed and eworn to before me at ) 

------------- N. J. 
..... ----- ..... of ................................................................................................. . ..... ············--······ .. ··•······· ···~:··;:· :. ..... _____ ... , ................................... , ............ . 

------········· .. ··············· .. ··································· UNldal TIIIII 

EXHIBIT B 

INDEMNITY AGREEMENT 

This agreement is made on __ _, 19_, in the City of 

Since indemnitee is a subsidiary of indemnitor and is an 
employer subject to the provisions of N.J.S.A. 34.:15-1 et 
seq. and, as such, has applied to the Commissioner of 
Insurance of New Jersey for exemption from insuring pay-
ment of workers' compensation liability in conformity with 
the provisions of said statutes and an assumption by indem-
nitor of the self-insurance obligations of indemnitee is es-
sential to secure payment thereof pursuant to the provisions 
of N.J.A.C. 11:2-33, in consideration of the grant of exemp-
tion from insuring liability by the Commissioner of Insur-
ance of New Jersey to indemnitee, 

__ _, County of · State of __ _ 

The parties to the agreement are ___ of __ _, 
City of __ _, County of __ _, State of 
hereinafter called "indemnitor," and----. of ___ .,. 
City of __ _, County of __ _, State of 
hereinafter called "indemnitee." It is hereby agreed: 
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In the event (indemnitee) shall not pay or cause to be 
paid directly to claimants the benefits due or that may 
become due under N.J.S.A 34:15-1 et seq., then (indemni-
tor) covenants and agrees that it will pay to all such 
claimants the benefits due, with the expressed knowledge 
and understanding that the execution and acceptance of this 
agreement is for the benefit of unknown and unnamed 
claimants of (indemnitee) and (indemnitor) does hereby 
recognize this agreement as a direct financial guarantee to 
said claimants. 

PROVIDED HOWEVER, (indemnitor) shall have a right 
to cancel and terminate this agreement at any time upon 
giving the New Jersey Insurance Department at least thirty 
(30) days written notice of its desire to do so; provided such 
cancellation shall not affect its liability as to any benefits 
payable for claims occurring prior to the date of cancellation 
specified in such notice. 

This agreement shall be effective as of __ __, 19_. 
Signed and sealed this ___ day of 19_. 

ON BEHALF OF INDEMNITOR 
BY: _________ _ 

(signature and title) 
ATTEST: 

( signature and title) 

ON BEHALF OF INDEMNITEE 
BY: _________ _ 

(signature and title) 

11:2-33 App. 

EXHIBIT C 

CERTIFICATION OF RESOLUTION OF mE 
BOARD OF DIRECTORS OF __ 

Whereas the ___ and ___ [titles of corporate 
officers] of this corporation propose to execute a general 
indemnity agreement in favor of __ _, a subsidiary, by 
which this corporation agrees and undertakes to guarantee 
the payment of any sum of money for compensation, includ-
ing disability benefits, which may be or become legally due 
from said subsidiary under the provisions of N.J.S.A 
34:15-1 et seq., and that this resolution will not be amended 
or abrogated without prior notice to the Commissioner of 
Insurance, State of New Jersey; and such agreement having 
been fully considered and approved by the directors present 
at this meeting; 

Now, therefore, be it resolved that the ___ and 
___ [titles of officers] are hereby expressly authorized 
to execute the general indemnity agreement in favor of 
___ [ subsidiary] by unanimous vote of the directors of 
this corporation. 

I hereby certify that I am the ___ [secretary] of 
___ [corporation], and that the above resolution is a 
true and accurate copy of a resolution unanimously adopted 
by the board of directors at a meeting duly called and held 
on __ _, 19_, in the office of the corporation, at which 
a quorum of the directors was present. 

Dated ___ 19_ 

ATTEST: Signature and Title 

(signature and title) [Corporate seal] 
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DEPARTMENT OF INSURANCE 

EXHIBIT D 

(ltl) •• ,.,u .. No ..•• Hu•n•--····--· 
HOft:-All lnfornu1llon Olnn la 111ft ltat .. at II Cotlldenllal 

!!TATE OF NE,V JERSEY 
DEPARTMENT OF INSURANCE 

STATEMENT BY EMPLOYER EXEMPTED FROM INSURING 
LIABILITY FOR COMPENSATION 

To the Commi .. ioner or ln,uranc• .,r New Jeney: 
The undeni1ned employer, bei11g the holder of a certificate of exemption from in111ring liability for 

rompen11tion, in accnrd1nce with Tille 34, Chapter 15, Section 77 or the "Revised St•tuteo," dnirn to haw 
such certificate conlinued in force and for that purpose 1ubmit• the following ,·erified 111tement: 

'J, N•noe or employer _____________________________ _ 

2. I'. 0. 1ddrn•----------------------------cN11mNr1 •• ,,,...,, t(:Ur w·Ttlll'ft) (t'Ctul'IO') u,, ... , 

4. U I p1rtnership: Dote or formation or portnenhip___.l)ate or commencement ur businnt 

AddrH11 Am1111nt of tt1tll11I 
l'HlrlllUlff 

lndlwldw.r, worth 
''"'""'' or i,u.,,u In b111ln•• 

5. If a corporation: Dote or incorporatio11 _____ D1te or commencement or business ____ _ 
Incorporated under the l1w1 of the St11e of ____ Rate or dividend 1N1id durin1 the pn•t year? __ 
Li~t beloW the names ~nd itddr~:>!otli of yolll' offi..:eu Mnd die·urtur,- ,uul tl1r (hit \.Mlue uf llw 11otock owned 
l,y eoch. 

N•••• Acl•lr••~ lll1N•lll"••W 

l're•ident 
Vice-Prniden• 
Secretory 
Tre11urer 
Director 
Director 
Director 
Director 
Director 
l>irectur 
Dirtt.lor 
Dire<'tor 

1, 11,c empluyer • »uboidiuy? _____ _ I( 10, give ru,me und addreu or parent company? 

6. s.rety, 11nitation and welfare 
11 yuur plant in1pected otherwise than by State authority? ______________ _ 
If 10, by whom? __________________________ _ 

Have you I corrlmittee of 11fety whose duty ii i1 to recommend 11fety and to secure compliance 
with •tatutn or 1ener•I orden or the Department ur Labor II to 11rety and 11nitati011? _____ _ 
Du yuu m•in1ain I huapi11I in connection with your work1? ___________ J( 10, ot1te 
Je1eri11tion u( ittl e1111ipancni ...-1·\li,:11-----------------------

7. Du you maintain any rein•urance •!•in•I luate1? _________ U ao, file copy of policy unlete 
already on file,------------'--

8. Have you set 1»ide any •pet:iul fund• in tru1t •pecifically de1ign•led for the discharge of out1t1ndin1 
cluim1 ur 10111 duration? _____ If 111y, give name or heneficiory, amount and place of depoail, 

9. Give •-omplete deocription of th• urganiu1iu11, pcrtonnel and other 1pccial 1rranpmen11 or facilitiea for 
1w•rfor111in,c: thr. dutin o( a aclf•imc:rrr·-----------------------

2-94 



INSURANCE GROUP 11:2-33 App. 

10. FINANCIAL STATEMENT, AS OF THE LAST CLOSING DATE ... ...... ................. . ................ 19 ...... . 

AIIETI AIIOUHT UAIIR..ITIEW AIIOUNT 

Ca,h on hand ' Open accounta owing(not due)-- ' C.,h in a.. ___ Open accounll owing(pall due)--
Cut, i- Bank-- Nol• payable 
Cuhin Bank--- Owing lo Bank __ 

Slocb and Bonda owned(ScheduleB) Owing lo ocher banb, banken or 
M,rc:handioe in otoclc, al COIi--- broke-

(lnourance on ume 1---l Owing lo other pelMIII, relali- or 
Wnrk in Proceu or raw material in friMNI• 

warehouoe al .,..... Deposill and ocher 1ruet fund•--
f Insurance on ume 1---l GMcle held on -•ipmenl ___ 

Bills f I.. than 12 mot. due Liene on mercluindioe 
rec,i\'lble, Over 12 moe. due __ O.allel mortgagee on 
A,,..nunt, ,....,;,able, GOOD ___ Bonded indebted.,.. 
s .. :urNI owned (Schedule A) __ Mortpg• or deed• el lnael on real 
Marhinery & (Cos! 1--l estale (- Seltedul• C) ___ 
Animal• & vehicles (Costl--) Unpaid compenaation 
Real ••Ille owned (Schedule Cl-- clai-• 
II th, employer ie a parlnenhip or a Other liabilities including ,_,_ 

eorporalion, 11a1e· the amount, if (1pecify): 
•n)'. or bills and accounll owing 
f rnm partners, olioera, llockhold-
rr•, direclon or employ ... ( !'IOTE: 
Tiie amount ii any, ahould alao be 
inrlud,d among tho accounll and . 
l,ill• receivable lilled abeve.) 

• CONTINOSNT 
CDollO\Qn,a .... la91111al•Nl• .. •J • Upon receinble, nol included • in above· statemenl, rediacounted 

• • Accommodation paper 
Udi,r ••oels (specify): or endonemenll-1 

Ear.hanged peper--1 
Guarantee • Bond• • Capital atock oulllanding ____ · 
Surplu· 

Toe.I ' To1al ' 
Arc tl,e 11-e pledged aa collateral? Are any or the above liabilities oecured by collateral? __ 
If yN, explain -· ll Y"'• expla'• 

I, foregoing llltement baoed on inventory? _____ I( ao, dale ____________ _ 

Hn~ the booke been audited by• public accounlant? f ao, when and by whom? 

11. PROFIT AND LOSS STATEMENT AS OF THE LAST CLOSING DA ----~---- 19_ 
....... Amnat ...... AntOUnl 

Exp,noe of opera1i- ' Surplu1 beginning of period ' I_ 
THn, ren1al1 and inlereet paid From operatione 
Bad deble charged 08' inleft!I and diocoun1-
Depreciation charged of invatmen•-
Repair or belle,_I oharg- bad debia previoualy charg,d off 

paid or amounll otherwiae All~ ocher than from usual 
wilhdn-

All other amounle wilhdra-

Surplue end of peri-~ 

' Toca' ' What ia the amount ol net prolila Crom operalione during period? •----------------
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12. Scbeduleo referred lo In above Fin1ncl1I SlalemellL 
SCHEDULE A.-SECURED LOANS OWNED. 

O.Krlptlo11 ot a.eu,n, Hunt ol llalHr .... _ .A.moat el Loan 

' 
I 
I 

I I Total •••••••••••••••• f 

SCHEDULE B.-STOCKS AND BONDS OWNED. 
Duorlptlo11 oC ....... ,~(Ol'H rate ef latenataad rear or .. ,val• Jlooll:Valu Market ValH 1111,tarltJ' of....., ... aambu'., ...... ot 1too1e., 

' ' ' 

.................. __ ., .... • ' ' SCHEDULE C.-REAL E.fl'ATE OWNED. ___ ._ ...... _ ........ , ..... .a.aou.torUt• .UmaWAet• .,... ....... 
CUTW•- .......... ., .. ,. val•otP'rollel'tl' -_.,...rt,. 
' • ' • 

- ---·- ··------ ·-. • • • 

5-15-95 2-96 



INSURANCE GROUP 

13. Stat_. of Locati- of Shope and other Work pla-, Number of Employ-. Pa1roll1 and 
of Openti- in New Juw,. 

TIIII NIIOl1 oonn ~• lalN& ~Nal ,.riot oC a., sa,ao,v ......... ,._, ________ 

~.,rac....,.o_ - DtY!lln al (lporaU.. Aetul p.,..p llalo .... , .. w.U,er .. rk,i..llr ·- ( l'IJroll ... al an lo N ....... , .... ..... ,11,.o111. _ .. 
•••• oa 11paratt Ila• for --• .,.,.u. for ,-at (0. (0,, 111 la) ·--- l!rn.-:.:. at acll lac:alloa.) , ... IU 

Ca> Clerlc&J oa111 1a,10,_ at •nit. ... ....... .. •••• •uu ... 
I') ••••••• coUecton ... 

IHlln. 
(el Drl._ ... , ....... 

c•> c .............. ,.,.. 
(I) 0...,.. operallOU al ,lut of UI• 

tl01• ot 1ll1wll.,. wDla tile It.ate 
OI New l•n1. Mote: Clault, Nell 
npuate opera«• 111 ctoaelr u ,-. 
•"•• la accONluoe wllll 
r•te toru, 

14. Tow .. 1imated averap number of employeeo ______________ and total payroll 
eapenditure in the paal year ,, _______ for oU operation, wherever conducted. 

15. Lou E:s:hibit 
A, Total of eoapnaaUoa ·lad••••tt NIJ) PAID ••l'IQ .-,t rnr ................................. , ....................... . 
a Toe.al ..... , of ... 1111. llolpltal ................... for t•• ... , , .. , con ol .. , .... . 

Uol ... , .... , lw ... _., _, •oohal C"N •••••••••••...•••••••••• 1 totlll ....... 1 •••••••••••••••••• 
c. -. (lollll ol -• tor COi. IO ol .. •-1111 ,.... , .........•.......• 
D, Total ,_,,.. - r.r - ,_ I A. + B. + C .• C. (Prk>r Y•or> 1 _____ 1 •••••••••••••••••• 

. , ...............•...••.........................................• 
(Nam•J ITHM 

•••••••••••••••••••••••••••••••..••• 11 ...... 

AFFIDAVIT 
(The pe,-, 1ubscribing to the below al5davit ehould be the employer himeell; or if the employer be a 

partnenhip, - of the partnen; or if the employer be corporatinn it, pretident. vice•preaident, -retary 
or trea1urer.) 
STATE OF NEW JERSEY, } 
____________ ,County. II. 

------------------------------"nt being duly 
1wom on oath and uy1 that he ii acquainlod witb tbe alraire of the above-mentioned employer, to 
which the foregoing llalemenl and atatement of outat1ndin1 diubility clailDI 
the 11me relate, that he ha1 read uid llatemen11, know, the content, thereof and that the u111e are true and 
completely an1wer the aeveral to the bell of hi, knowled1e and belief. 

Subecribod and lo before me 11 l 
-----------------, 1hi1 

of, _______ , A. D. 19 __ 
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EXHIBIT E 

, .. .., 
Supplementary Statement b:, ............................................................................................................................................. . ,_., .apleo•J (_, .............................................. . 

Oatatandhlg Death or Dlaabfilt,' Clahns, u of the last cloaln1r date ............................................ 19 ....... . 
IIICba .. all aeeiclanta occurrins prior to allovt date which rnalted In death or in dloabllity u.ceedins Nffn anlNa llnal payment hat bean mad• prior to aaid date in aceorclance with award or asr-ent approftd i,,- tu · 

Wormaa'a Dur•u, ar rlcbt to recoffry 11 harnd by limitation of · 
l1 to be rendered In all caNL If there aN ne of the kind indicated write "nano" in the column L .. _ .. .. ...,. ._ .... y.,.., ... -.=-t:."'i. ll'IIM ti • .,__. Datt-,...._&: ,, ..... ·- . ............. -- , __ ,._ = ......... Tl- .C c..-- .Aa • ., ... -- -· -· (hlalC..Oab) .......... , .. ,,_ 

1 2 3 4 , 6 7 8 9 10 

Addition,! suppl:, of this aheet, if required, will be furnished upon request. -z 
tl.l 

i 
Q 
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SUBCHAPI'ER 34. SURPLUS LINES INSURANCE: 
ALLOCATION OF PREMIUM TAX AND 
SURCHARGE 

Authority 

N.J.S.A. 17:1--8.1, 17:1C-6(e), 17:22-6.57, 6.58, 6.59, 6.61, 
6.64, 6.65, 6;73, 6.75(2), 6.76, and 54:49-3 and 4. 

Source and Effective Date 

R.1993 d.582, effective November 15, 1993. 
See: 25 N.J.R. 1826(a), 25 N.J.R. 5194(a). 

11:2-34.1 Purpose and scope 

(a) This subchapter sets forth the method by which the 
surplus lines premium receipts tax imposed pursuant to 
N.J.S.A. 17:22-6.59 and 6.64 and the New Jersey Surplus 
Lines Insurance Guaranty Fund assessment imposed pursu-
ant to N.J.S.A. 17:22-6.75 is computed on the portion of the 
premium which is properly allocable to the risks or expo-
sures located within this State. 

(b) This subchapter applies to all surplus lines agents and 
insureds required to forward premium receipts tax to the 
Commissioner pursuant to N.J.S.A. 17:22-6.59 and 6.64, and 
assessments to the New Jersey Surplus Lines Insurance 
Guaranty Fund pursuant to N.J.S.A. 17:22-6.75a(2). 

11:2-34.2 Definitions 

The following words and terms, when used in this sub-
chapter shall have the following meanings, unless the con-
text clearly indicates otherwise: 

"Allocation Schedule" means the schedule in the Appen-
dix to this subchapter incorporated by reference which sets 
forth the criteria for tax allocation to New Jersey of a 
portion of the premium of multi-state risks. 

"Commissioner" means the Commissioner of the New 
Jersey Department of Insurance. 

"Department" means the New Jersey Department of 
Insurance. 

"Guaranty fund" means the New Jersey Surplus Lines 
Insurance Guaranty Fund created by N.J.S.A. 17:22-6_.73. 

"Located in New Jersey" or "in New Jersey" means a 
physical presence in or headquartered in the State of New 
Jersey. 

"Surplus lines agent" means an individual licensed pursu-
ant to N.J.S.A. 17:22A-1 et seq. and N.J.A.C. 11:17-2.2 to 
place insurance coverages with unauthorized insurers. 

11:2-34.3 

"Surplus lines insurer" means an unauthorized insurer 
which is eligible for placement of insurance coverage pursu-
ant to N.J.S.A. 17:22-6.42, 6.43 and 6.45. 

"Unauthorized insurer" means an insurer that is not duly 
authorized to transact business in this State by a current 
certificate of authority issued pursuant to N.J.S.A. 17:17-1 
et seq. for domestic insurance companies and N.J.S.A. 
17:32-1 et seq. for foreign companies, and any other laws of 
this State. 

11:2-34.3 Allocation of premium tax and surcharge 
(a) Each surplus lines agent shall on or before the end of 

the month next following each year calendar quarter file 
with the Commissioner a verified report in duplicate of all 
surplus lines insurance transacted, or not transacted, during 
such calendar quarter as set forth in N.J.S.A. 17:22-6.58. 
The surplus lines agent shall collect from the insured and 
forward to the Commissioner the appropriate amount of tax 
collected for each quarterly period as set forth in N.J.S.A. 
17:22-6.59 which shall be allocated as set forth in this 
subchapter when a surplus lines policy covers risks or expo-
sures only partially located within this State. 

(b) Premiums charged by eligible surplus lines insurers in 
this State are subject to a surcharge of up to four percent 
calculated in accordance with N.J.S.A. 17:22-6.75(2). The 
surplus lines agent shall collect from the insured and for-
ward to the Fund the amount of the surcharge on a 
quarterly payment basis. 

( c) The surplus lines agent or insured shall determine the 
premium and surcharge properly allocable to risks or expo-
sures located in this State by using the method of allocation 
according to the Allocation Schedule set forth in the Appen-
dix to this subchapter, which is hereby incorporated by 
reference, which pertains to the classification describing the 
coverage. 

( d) If the Allocation Schedule does not identify a classifi-
cation appropriate to the property or risk located in this 
State, the surplus lines agent or insured shall use an alterna-
tive equitable method of allocation for the property or risk. 

( e) If a policy covers more than one classification: 

1. For any portion of the coverage identified by a 
classification on the Allocation Schedule, the tax shall be 
computed using the Allocation Schedule for the corre-
sponding portion of the premiums. 

2. For any portion of the coverage not identified by a 
classification on the Allocation Schedule, the tax shall be 
computed as set forth in ( d) above. 

3. For any portion of the coverage where the premium 
is indivisible, the tax shall be computed by using the 
method of allocation that pertains to the classification on 
the Allocation Schedule describing the predominant cov-
erage. 
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11:2-34.3 

(f) If, in the opinion of the Commissioner, the informa-
tion provided by the surplus lines agent or insured is 
insufficient to support its method of allocation, or if the 
Commissioner determines that the method used is incorrect, 
the Commissioner shall determine an equitable and appro-
priate method of allocation as follows: 

1. If the Allocation Schedule identifies a classification 
appropriate to the coverage, the Commissioner shall use 
the method of allocation as set forth in ( c) above. 

2. If the Allocation Schedule does not identify the 
classification appropriate to the coverage, the Commis-
sioner, in determining an alternate method of allocation, 
shall give significant weight to documented evidence of 
the underwriting exposure basis and any other criteria 
used by the insurer to determine the policy premium. 
The Commissioner may also consider other available in-
formation to the extent he or she finds the information 
sufficient and relevant, including, but not limited to, the 
following: 

i. The percentage of the insured's physical assets in 
this State; 

ii. The percentage of the insured's employee payroll 
in this State; 

iii. The percentage of the insured's sales in this 
State; and 

iv. The amount of premium tl!X paid to another 
jurisdiction. 

(g) The listing of any coverage of insurance in the Alloca-
tion Schedule shall not mean that such coverage has been 
deemed by the Commissioner as eligible for export. No 
coverage shall be eligible for export unless the conditions set 
forth in N.J.S.A. 17:22-6.43 are satisfied. 

11:2-34.4 Duty to file allocation form 
(a) The surplus lines agent shall file a copy of the work 

sheets which show the method of allocation when it employs 
an alternative method of allocation to compute the surplus 
lines insurance premium tax in accordance with. N.J.S.A. 
17:22-6.57 and 6.58 and all renewals, until such time as a 
different method is approved and filed. 

(b) The insured or self-insured shall file a copy of the 
allocation form when it employs an alternative method of 
allocation to compute the surplu~ lines insurance premium 
tax in accordance with N.J.S.A. 17:22-6.64 and 6.65, and all 
renewals, until such time the alternative method is approved 
and filed. 

11:2-34.S Duty to keep records 
(a) The surplus lines agent shall maintain records con-

cerning the method used to compute the surplus lines 
insurance premium tax in accordance with N.J.S.A. 
17:22-6.57 and 6.58, including those records as indicated in 
the allocation schedule, and all renewals, for a period not 
less than three years. 

DEPARTMENT OF INSURANCE 

(b) The insured or self insured shall maintain records 
concerning the method used to compute the surplus lines 
insurance premium tax in accordance with N.J.S.A. 
17:22-6.64 and 6.65, including those records as indicated in 
the allocation schedule, and all renewals, for a period not 
less than three years. 

(c) These records shall be available for review by the 
Department at all times and copies shall be provided to the 
Surplus Lines Examining Office of the Department, upon 
request, at any time during the period of retention. 

11:2-34.6 Penalties 

Failure to comply with the provisions of this subchapter 
may result in the imposition of penalties as provided by law 
including, but not limited to, N.J.S.A 17:22-6.61, 6.64 and 
6.76. 

APPENDIX 

SURPLUS LINES PREMIUM TAX AND 
ALLOCATION SCHEDULE 

Criteria for Tax Allocation of Multi-State Risks 

Classification 
PROPERTY INSURANCE 
Real Property (including buildings 

and other permanent additions) 
Personal Property (including in-

land marine) 

Business Interruption, Time Ele-
ment or similar time valued cov-
erages 

Farmowners, Homeowners and 
Businessowners (BOP) 

Aircraft 

Motor Vehicle 

Kidnap and Ransom 

Ocean Marine 
FIDELITY AND SURETY 
Fidelity, Forgery and other In-

demnity Bonds 
Bankers Blanket Bonds 

Performance Bonds 

Other Surety Bonds 

CREDIT INSURANCE 
Credit Insurance 

RESIDUAL VALUE INSUR-
ANCE 

Residual Value Insurance 

LIABILITY INSURANCE 
Manufacturers and Contractors 
Premises Operations 

Allocated to New Jersey by 

Insured value of structures and 
other property in New Jersey 

Insured value of property perma-
nently or principally situated in 
New Jersey 

Insured time valued elements in 
New Jersey 

Insured value of structures and 
other property in New Jersey 

Insured value of aircraft principal-
ly hangared in New Jersey 

Insured value of motor vehicles 
principally garaged in New Jer-
sey 

Number of insured employees 
principally employed in New 
Jersey 

None to New Jersey 

Number of insured employees in 
lllew Jersey 

Number of insured employees in 
New Jersey 

Total bond value of contracts in 
New Jersey 

Total bond value of contracts in 
New Jersey 

Value of insured debt in New Jer-
sey 

Allocate to value of underlying 
property 

Payroll in New Jersey 
Square footage of premises in 

New Jersey 
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Classification 
Owners and Contractors Protec-

tive 
Products 

Completed Operations 
Child Care 
Contractual 

Recreational 

Environmental Impairment 

Asbestos Abatement 
Employee/Member Benefit Pro-

gram 
Special Events 
Professional liability 

Errors and Omissions 

Directors and Officers: 
For-profit organization 

Non-for-profit organization 
Hospital, Nursing Home and 

Adult Home 

Liquor Liability 

Railroad Protective 
Aircraft 

Motor Vehicle 

Umbrella 

Excess Liability 

Comprehensive General liability 

Allocated to New Jersey by 
Cost of contract in New Jersey 

Number of units manufactured in 
New Jersey 

Receipts in New Jersey 
Number of children in New Jersey 
H "stand alone" policy, value of 

sales in New Jersey 
Amount of gate receipts in New 

-Jersey 
Number of units of exposure in 

New Jersey 
Payroll in New Jersey 
Number of employees/members in 

New Jersey 
Number of events in New Jersey 
Number of named insureds in 

New Jersey 
Revenues generated in New Jer-

sey 
Revenues generated in New Jer-

sey 
Number of employees 
Headquartered in New Jersey 
Number of beds in New Jersey 

plus one additional bed for each 
100 outpatient visits at locations 
in New Jersey 

Receipts from sales of alcoholic 
beverages in New Jersey 

Miles of track in New Jersey 
Number of aircraft principally 

hangared in New Jersey 
Number of motor vehicles princi-

pally garaged in New Jersey 
Classification of predominant cov-

erage; except if underlying cov-
erages are divisible, then use 

. underlying classifications 
H directly over primary, use un-

derlying classifications. If over 
umbrella, use method for "um-
brella" coverage 

Composite Rated Exposure based 
allocated to New Jersey 

SUBCHAPTER 35. RELIEF FROM INSURER 
OBLIGATIONS UNDER THE FAIR 
AUTOMOBILE INSURANCE REFORM ACT 
OF 1990 

Authority 
N.J.S.A. 17:1-8.1, 17:1C-(6)(e), 17:33B-1 et seq. 

Source and Effective Date 
R.1991 d.519, effective October 21, 1991. 
See: 23 N.J.R. 660(a), 23 N.J.R. 3166(a). 

11:2-35.1 Purpose and scope 
(a) The purpose of this subchapter is to establish the 

informational and procedural requirements for insurer re-
quests for exemption, abatement, deferral, suspension of or 
excuse from an insurer's obligation, as the case may be, 
under the Fair Automobile Insurance Reform Act of 1990, 
N.J.S.A. 17:33B-1 et seq. 

11:2-35.3 

(b) This subchapter applies to all insurers licensed to 
transact the business of property/casualty insurance in this 
State and all insurers licensed to transact and writing the 
business of private passenger automobile insurance in this 
State, as the case may be. 

Amended by R.1993 d.24, effective January 4, 1993. 
See: 24 N.J.R. 3212(a), 25 N.J.R. 138(a). 

Provision for excuse from obligation added. 

11:2-35.2 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise. 

"Applicant" means the insurer seeking an exemption, 
abatement, deferral, suspension of or excuse from its obli-
gations pursuant to the FAIR Act. 

"Commissioner" means the Commissioner of the New 
Jersey Department of Insurance. 

"FAIR Act" means the Fair Automobile Insurance Re-
form Act of 1990, P.L. 1990, c.8 (N.J.S.A. 17:33B-1 et seq.). 

"Insurer" means any person, corporation, association, 
partnership, company or interinsurance exchange authorized 
or admitted by the laws of this State to transact the business 
of insurance in this State. 

"Relief' means an exemption, abatement, deferral, sus-
pension of or excuse from the obligations imposed pursuant 
to the FAIR Act. 

"Unsafe or unsound financial condition" is as defined in 
N.J.S.A. 17:33B-19, 17:33B-20, 17:33B-23, 17:33B-24, 
17:33B-27, 17:33B-28, 17:33B-52, 17:33B-53, 17:33B-55 
and 17:33B-56, as applicable. For purposes of relief from 
obligations imposed pursuant to N.J.SA. 17:30E-14g, 
17:33B-9c, and 17:33B-11c(5), "unsafe or unsound financial 
condition" shall have the same meaning as in N.J.S.A. 
17:33B-19 and 17:33B-20, and the same procedures therein 
shall be followed depending on whether the relief sought is 
immediate or discretionary. 

Amended by R.1993 d.24, effective January 4, 1993. 
See: 24 N.J.R. 3212(a), 25 N.J.R. 138(a). 

"Excuse" added to "Applicant" and "Relief' definition; "unsafe or 
unsound" clarified further. 

11:2-35.3 Application procedures and filing format 

( a) Any insurer seeking immediate relief from any FAIR 
Act obligation pursuant to N.J.S.A. 17:30E-14g, 17:33B-9c, 
17:33B-11c(5), 17:33B-19, 17:33B-23, 17:33B-27, 17:33B-52 
or 17:33B-55 shall submit a request for such relief no more 
than 45 days and not less than 15 days prior to the due date 
for payment or fulfillment of such obligation. 
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11:2-35.3 

(b) Any insurer seeking discretionary relief from any 
FAIR Act obligation pursuant to N.J.S.A. 17:30E-14g, 
17:33B-9c, 17:33B-llc(5), 17:33B-20, 17:338-24, 
17:338-28, 17:338-53 or 17:338-56 shall submit a request 
for such relief no later than the due date of such obligation. 

(c) All requests outlined in this subchapter shall be ac-
companied by a statement averring a need for immediate or 
discretionary relief from such obligation, as the case may be, 
including supporting documentation, as set forth in N.J.A.C. 
11:2-35.4 and shall specify the statutory basis for such relief. 
A single filing may request relief from any number of FAIR 
Act obligations. 

( d) Each request shall be in loose leaf form inserted into 
standard two-ring or three-ring binders tabbed or otheiwise 
indexed to correspond to the exhibits set forth in N.J.A.C. 
11:2-25.4. The loose leaf sheets used in the request shall 
be eight and one-half inches wide and 11 inches long and 
punched for two-ring or three-ring binders, as appropriate. 

( e) All insurers requesting relief pursuant to this sub-
chapter shall submit five copies of each request in the 
format set forth in ( d) above. 

(t) A request which is untimely, which is not submitted in 
the proper format, or which does not contain all of the 
information required by N.J.A.C. 11:2-35.4 or this section, 
may be rejected on such grounds by the Commissioner. 

(g) If a request fails to contain all of the information 
required by N.J.A.C. 11:2-35.4 or this section, the Depart-
ment shall notify the insurer that its request for relief is 
deficient and is denied for inadequate documentation. The 
notice shall also set forth the information required to cure 
the deficiency. The insurer shall submit the additional 
information within 30 days of receipt of the Department's 
notice of deficiency. Failure to submit within 30 days the 
information n~ssary to cure the deficiency may result in 
the insurer's request being rejected as untimely. 

Amended by R.1993 d.24, effective January 4, 1993. 
See: 24 N.J.R. 3212(a), 25 N.J.R. 138(a). 

N.J.S.A citations added, in reference to FAIR Act exemptions. 

11:2-35.4 Informational filing requirements 

(a) When requesting immediate or discretionary relief 
pursuant to the FAIR Act, an insurer shall provide with its 
request the following information in a clear, concise and 
complete manner. 

1. A cover letter stating: 

i. The name of the applicant; 

ii. The form and specific amount/percentage of re-
lief which the insurer is requesting and a statement of 
facts relied upon as the basis under which relief is 
sought; and 
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m. A name, telephone number and telefax number 
of a contact person familiar with the filing to whom the 
Department may direct any additional questions; 

2. Exhibits for the latest preceding calendar quarter 
ending at least 45 days prior to the date of the request, 
and, unless otheiwise indicated, on a statutory accounting 
basis that show: 

i. Balance sheet; 

ii. Profit and loss statement, containing information 
as set forth in the statutory annual statement page 4, . 
Undeiwriting and Investment Income Exhibit, State-
ment of Income; and 

iii. Cash flow page; 

3. Exhibits by each line of business written in New 
Jersey that show: 

i. Profit and loss statements containing information 
as set forth in (a)2ii above by line of business for three 
calendar years prior to the date of filing; 

ii. Profit and loss statements containing information 
·as set forth in (a)2ii above by line of business from the 
period beginning January 1 in the year of filing to date 
of the filing as reported in the NAIC quarterly state-
ment filed immediately preceding the date of the filing; 
and 

iii. A detailed description of the method of alloca-
tion of expenses by line of business; 

4. A detailed explanation, with supporting documenta-
tion, of the· projected effect that fulfillment of the obli-
gation would have on the immediate and long term 
financial condition of the company unless relief is granted 
as requested; 

5. The most recent financial examination report con-
ducted by the state of domicile; 

6. A statement that summarizes any pending New 
Jersey rate filing requests, including any New Jersey flex 
rate filings projected to be made on or after July 1 of the 
year in which relief was requested. The Department of 
Insurance filing number, the amount of the rate request, 
and the requested effective date of the change shall be 
included; 

7. A statement addressing whether the company is 
planning to modify its method of doing business in any 
way including, but not limited to, new acquisitions or new 
restructuring; 

8. If the company is a member of a holding company 
system, the following shall be provided: 

i. A list of all members of the holding company 
system; 

ii. A list of all intercompany transactions for the 
period noted in (a)3i and ii above; 



INSURANCE GROUP 

iii. A balance sheet and profit and loss statement 
for the ultimate parent company on a consolidated 
basis for the periods noted in (a)3i and ii above; and 

iv. A balance sheet and profit and loss statement 
for the ultimate parent company on an unconsolidated 
basis for the periods noted in (a)3i and ii above; 
9. A certification of reserves for unearned premiums, 

losses and loss adjustment expense, such certification to 
be attested to by a qualified actuary as defined in 
N.J.A.C. 11:1-21.1; 

10. A report signed by the certifying actuary referred 
to in (a)9 above, which includes in summary form, if 
necessary, all data utilized by him or her, a complete 
explanation of methods and assumptions and sufficient 
additional narrative to account for any features of the 
data or circumstances necessary for proper interpretation; 

i. All data shall be presented as hard Cdpy and on 
5¾ inch floppy diskettes as Lotus 1-2-3 worksheet files 
or the equivalent thereof with page breaks omitted 
( submitting, in total, one copy of the diskettes for each 
filing). The data shall include, at a minimum, relevant 
loss and loss expense triangles both on paid and in-
curred bases for sufficient numbers of accident years 
and maturities such that, on a paid basis, at least five 
accident years are developed to within 90 percent of 
ultimate. If only a lesser amount of data is available, 
state the reason for this deficiency. 

ii. In the event that paid or incurred loss develop-
ments have been distorted by changes in the rate of 
settlements, in the relative adequacy of reserving, in the 
mix of business, or in other relevant factors, such 
distortions shall be fully explained in the narrative. To 
include the impact of these distortions, appropriate 
adjusted triangles shall also be supplied plus corre-
sponding triangles of reported, paid and outstanding 
claim counts. 

iii. Annual earned premiums shall be shown as the 
first column of each triangle; 
11. For insurers seeking discretionary relief and as-

serting that it would experience an adverse change in its 
rating by A.M·. Best and Company, Dun and Bradstreet, 
Moody's or Standard and Poor's, a statement from a 
representative of the appropriate rating agency that the 
insurer will experience an adverse change in its rating 
through fulfillment of the obligation from which relief is 
sought; and 

12. Any other information the Commissioner may 
deem relevant to the consideration of the request. 

(b) If the applicant is a member of a pooling operation 
among affiliates, all information requested in items (a)2 and 
3 above shall be provided on a pre-pooled and post-pooled 
basis. The applicant shall indicate the names of other 
members in the pool that are also filing for exemption, 
abatement, deferral or suspension of, or excuse from an 
obligation, as the case may be, under the FAIR Act. 

11:2-35.S 

(c) An insurer asserting that the Department's review of 
its request be evaluated on a particular ·basis (that is, pre-
pooled, post-pooled, consolidated or unconsolidated) shall 
submit a written statement which sets forth the reasons for 
which it believes evaluation on a particular basis is appropri-
ate to that insurer, and the reasons for which evaluation on 
other bases would be inappropriate. 

Amended by R.1993 d.24, effective January 4, 1993. 
See: 24 N.J.R. 3212(a), 25 N.J.R. 138(a). 

Exhibits further specified at (a)3; deleted (a)4; text at (b) clarified. 

11:2-35.5 Relief 

(a) When the Commissioner determines that fulfillment 
of a FAIR Act obligation or obligations set forth at N.J.A.C. 
11:2-35.3(a) or (b) will result in the insurer being or becom-
ing in an unsafe or unsound financial condition, or that an 
insurer is currently in an unsafe or unsound financial condi-
tion, the Commissioner shall order relief from the obli-
gation( s) as set forth in (b) and (c) below. 

(b) Except as provided at (c) below, the Commissioner 
shall order that insurer's duty to fulfill the applicable FAIR 
Act obligation be suspended or excused pending quarterly 
review of the insurer's financial condition. 

(c) Where the Commissioner has granted an insurer re-
lief from payment of assessments or surtaxes pursuant to 
N.J.S.A. 17:30A-8a(9) or 17:33B-49, as applicable, the 
Commissioner shall order that the insurer's obligation be 
exempted, abated or deferred, as follows: 

1. Except as provided at (c)2 below, the Commission-
er shall in all cases order that the insurer's obligation be 
deferred pending a quarterly review of the insurer's finan-
cial condition. The deferral shall be deemed to be an 
exemption two years from the date the obligation was 
originally due, unless the Commissioner, prior to that 
date, determines that the insurer's financial condition has 
improved such that payment of the obligation, or a por-
tion thereof, will not result in the insurer's financial 
condition being or becoming unsafe or unsound. If an 
insurer is required to pay a portion of its obligation prior 
to the expiration of the two-year period, the remainder 
shall be deferred, and shall be deemed exempt at the 
expiration of the two-year period in the same manner as 
provided in this paragraph for deferred obligations. 

2. The Commissioner shall order that the insurer's 
obligation be exempted, and thus no obligation thereafter 
shall be deemed to exist for the particular obligation for 
which the exemption was granted, if the insurer is in 
liquidation pursuant to N.J.S.A. 17:30C-8, or similar stat-
ute of the insurer's state of domicile, at the time the 
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11:2-35.5 

request is made. The Commissioner shall also grant an 
exemption if the insurer is in rehabilitation or conserva-
tion pursuant to N.J.S.A. 17:30C--6 or 17:30C-11, or 
similar statute of the insurer's state of domicile. The 
Commissioner shall also grant an exemption if payment of 
the obligation would result in the insurer being in a 
hazardous financial condition as determined in accor-
dance with N.J.A.C. 11:2-27. An exemption granted 
under this paragraph to an insurer shall be for the entire 
obligation and no obligation thereafter shall exist for the 
particular obligation for which the exemption was grant-
ed; provided that the determination whether to grant an 
exemption from a future obligation shall be considered at 
the time such obligation becomes due based on the 
insurer's financial condition at that time. 

3. The Commissioner shall order that the insurer's 
obligation to pay the full amount of the assessment or 
surtax be abated if he or she determines that payment of 
some amount will not result in the insurer's financial 
condition being or becoming unsafe or unsound. The 
amount which is not abated shall be deferred in the same 
manner provided by (c)l above. 

New Rule, R.1993 d.24, effective January 4, 1993. 
See: 24 N.J.R. 3212(a), 25 N.J.R. 138(a). 

11:2-35.6 Hearings 

(a) If the Commissioner denies an insurer's request for 
relief made pursuant to this subchapter, or if the insurer 
objects to the form of relief granted, the insurer may 
request a hearing on the Commissioner's determination 
within seven days from the date of such receipt of determi-
nation as follows: 

1. A request for a hearing shall be in writing and shall 
include: 

i. The name, address, and daytime telephone num-
ber of a contact person familiar with the matter; 

ii. A copy of the order involved; 

iii. A statement requesting a hearing; and 

iv. A concise statement describing the basis for 
which the insurer believes that the Commissioner's 
findings of fact are erroneous. 

2. The Commissioner may, after receipt of a properly 
completed request for a hearing, provide for an informal 
conference between the insurer and such personnel of the 
Department as the Commissioner may direct, to deter-
mine whether there are material issues of fact in dispute. 

3. The Commissioner shall, within 30 days of a prop-
erly completed request for a hearing, determine whether 
the matter constitutes a contested case, pursuant to the 
Administrative Procedure Act, N.J.S.A. 52:14B-l et seq. 

DEPARTMENT OF INSURANCE 

i. If the Commissioner finds that there are no good-
faith disputed issues of material facts and the matter 
may be decided on the documents filed, the Commis-
sioner shall notify the applicant in writing as to the final 
disposition of the matter. 

ii. If the Commissioner finds that the matter consti-
tutes a contested case, the Commissioner shall transmit 
the matter to the Office of Administrative Law for a 
hearing consistent with the Uniform Administrative 
Procedure Rules, N.J.A.C. 1:1. 

(b) Receipt of a timely request for a hearing in the form 
set forth in (a)l above shall stay the effect of a denial of 
relief until the Commissioner's final disposition of the mat-
ter made pursuant to this section. 

New Rule, R.1993 d.24, effective January 4, 1993. 
See: 24 N.J.R. 3212(a), 25 N.J.R. 138(a). 

SUBCHAPTER 36. RISK RETENTION GROUPS 
AND PURCHASING GROUPS 

Authority 
N.J.S.A. 17:1-8.1, 17:1C-6(e) and P.L. 1993, c.240. 

Source and Effective Date 
R.1993 d.558, effective October 15, 1993. 

See: 25 N.J.R. 4298(a), 25 N.J.R. 5197(a). 

Subcbapter mstorical Note 
Subchapter 36, Risk Retention Groups and Purchasing Groups, was 

adopted as emergency new rules R.1993 d.449, effective August 16, 
1993 (to expire October 15, 1993). See: 25 N.J.R. 4298(a). The 
provisions of R.1993 d.449 were readopted as R.1993 d.558. See: 
Source and Effective Date. 

11:2-36.1 Purpose and scope 
(a) The purpose of this subchapter is to regulate in this 

State the formation and/or operation of: 
1. Foreign or alien risk retention groups; and 
2. Purchasing groups formed in the United States 

pursuant to 15 U.S.C. § 3901 et seq. 

(b) This subchapter applies to: 
1. All foreign or alien risk retention groups and their 

legal representatives, who are doing or intend to do 
business in this State; and 

2. All purchasing groups with members located in this 
State and their legal representatives, who are doing or 
intend to do business in this State. 

11:2-36.2 Definitions 
The following words and terms, as used in this subchap-

ter, shall have the following meanings, unless the context 
clearly indicates otherwise: 

"Commissioner" means the Commissioner of the New 
Jersey Department of Insurance. 
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INSURANCE GROUP 

"Doing business in this State" means solicitation in this 
State, having group members in this State, or having an 
office in this State. 

"Domicile" means, with respect to a purchasing group: 
for a corporation, the state in which the purchasing group is 
incorporated; for an unincorporated entity, the state of its 
principal place of business. 

"Insurance;' means primary insurance, excess insurance, 
reinsurance, surplus line insurance and any other arrange-
ment for shifting and distributing risk which is determined 
to be insurance pursuant to the laws of the State. 

"Liability" means legal liability for damages, including the 
cost of defense, legal costs and fees, and other claims 
expenses, because of injuries to other persons, damage to 
their property, or other damage or loss to such other 
persons resulting from or arising out of: any profit or non-
profit business, trade, product, services, including profes-
sional services, premises, or operations; or any activity of 
any state or local government or any agency or political 
subdivision thereof, but does not include personal risk liabil-
ity or an employer's liability with respect to its employees 
other than legal liability under the Federal "Employers' 
Liability Act," 45 U.S.C. § 51 et seq. 

"Plan of operation or a feasibility study" means an analy-
sis which presents the expected activities and results of the 
risk retention group, including: information sufficient to 
verify that its members are engaged in business or activities 
similar or related with respect to the liability to which such 
members are exposed by virtue of any related, similar or 
common business, trade, product, services, premises or op-
erations; for each state in which it intends to operate, the 
coverages, deductibles, coverage limits, rates, and rating 
classification systems for each line of insurance the group 
intends to offer; historical and expected loss experience of 
the proposed members and national experience of similar 
exposures to the extent that this experience is reasonably 
available; pro forma financial statements and projections; 
appropriate opinions by a qualified actuary, including the 
determination of minimum premium or participation levels 
and capitalization required to commence operations and to 
prevent a hazardous financial condition, which shall be in 
the format and otherwise satisfy all requirements established 
by the Commissioner for loss reserve actuarial opinions 
required to be submitted by licensed property and casualty 
insurers in this State; identification of management, under-
writing and claims procedures, marketing methods, manage-
rial oversight methods, investment policies and reinsurance 
agreements; identification of each state in which the risk 
retention group has obtained, or sought to obtain, a charter 
and license, and a description of its status in each such state; 
and such other matters as may be prescribed by the commis-
sioner of the state in which the risk retention group is 
chartered for liability insurance companies authorized by the 
insurance laws of that state. 

11:2-36.2 

"Purchasing group" means any group which has as one of 
its purposes the purchase of liability insurance on a group 
basis; purchases such insurance only for its group members 
and only to cover their similar or related liability exposure; 
is composed of members whose business or activities are 
similar or related with respect to the liability to which 
members are exposed by virtue of any related, similar or 
common business, trade, product, services, premises or op-
erations; and is domiciled in this or any other state. 

"Risk retention group" means any corporation or other 
limited liability association: which is organized for the 
primary purpose of, and whose primary activity consists of, 
assuming and spreading all, or any portion, of the liability 
exposure of its group members; which is chartered and 
licensed as a liability insurance company and is authorized 
to engage in the business of insurance under the laws of any 
state, or prior to January 1, 1985, was chartered or licensed 
and authorized to engage in the business of insurance under 
the laws of Bermuda or the Cayman Islands, and before that 
date, certified to the commissioner of insurance, or other 
appropriate official, of at least one state that it satisfied the 
capitalization requirements of that state, except that any 
such group shall be considered to be a risk retention group 
only if it has been engaged in business continuously since 
that date and only for the purpose of continuing to provide 
insurance to cover product liability or completed operations 
liability, as defined in the Federal "Product Liability Risk 
Retention Act of 1981," Pub.L. 97-45 (15 U.S.C. § 3901 et 
seq.), before October 27, 1986; which does not exclude any 
person from membership in the group solely to provide for 
members of that group a competitive advantage over such a 
person; which has as its owners only persons who comprise 
the membership of the risk retention group and who are 
provided insurance by such group, or has as its sole owner 
an organization which has as its members only persons who 
comprise the membership of the risk retention group and its 
owners are the only persons who comprise the membership 
of the risk retention group and who are provided insurance 
by such group; whose members are engaged in businesses 
or activities similar or related with respect to the liability to 
which those members are exposed by virtue of any related, 
similar or common business, trade, product, services, prem-
ises or operations; whose activities do not include the 
provision of insurance, other than liability insurance for 
assuming and spreading all or any portion of the liability of 
its group members, and reinsurance with respect to the 
similar or related liability exposure of any other risk reten-
tion group, or any member of any other group, which is 
engaged in businesses or activities so that this group or 
member meets the requirement that members are engaged 
in businesses or activities similar or related with respect to 
the liability to which those members are exposed by virtue 
of any related, similar or common business, trade, product, 
services, premises or operations for membership in the risk 
retention group which provides the reinsurance; and the 
name of which includes the phrase "risk retention group." 
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11:2-36.3 

11:2-36.3 Risk retention group registration requirements 

(a) No risk retention group shall do business in this State 
as a risk retention group until it has complied with the 
requirements of this subchapter and received Notice of 
Registration from the Department. 

(b) Any risk retention group which is chartered and 
licensed under the laws of any other state and which wishes 
to do business in this State shall submit to the Department: 

1. A copy of its certificate of authority or license 
authorizing it to transact business as an insurance compa-
ny, certified by the state of domicile; 

2. A statement identifying the state(s) in which the 
risk retention group is chartered and licensed as a liability 
insurance company, the date of its charter and admission 
as a licensed insurer and its principal place of business, 
and any other information, including information regard-
ing its membership. Additionally, the statement shall 
include the following: 

i. The identity of those individuals who organized 
the group or who will provide administrative services or 
otherwise influence or control the activities of the 
group; 

ii. The amount and nature of initial capitalization; 

iii. The coverages to be afforded; and 

iv. The states in which the group intends to operate; 

3. A copy of its plan of operation or a feasibility study 
and revisions of such plan or study submitted to the state 
or states in which the risk retention is chartered and 
licensed in accordance with P.L 1993, c.240; 

4. A statement of registration ( as set forth in Appen-
dix A and incorporated herein by reference) and a Notice 
of Appointment (as set forth in Appendix Band incorpo-
rated herein by reference), which designates the Commis-
sioner as its agent for the purpose of receiving service of 
legal documents or process; and 

S. Payment of the $100.00 registration filing fee which 
shall accompany the statement of registration, in accor-
dance with N.J.A.C. 11:1-32. 

(c) Any risk retention group currently registered with the 
Department prior to August 16, 1993 shall submit a state-
ment of registration (as set forth in Appendix A) and a· 
Notice of Appointment (as set forth in Appendix B). The 
registration must be filed no later than November 8, 1993. 
The risk retention group shall notify the Department of any 
change in the information in the statement of registration 
within 30 days of any change. 

( d) Each foreign and alien risk retention group which has 
received a certificate of registration from the Department to 
do business in this State shall submit to the Department: 

DEPARTMENT OF INSURANCE 

1. On or before March 1, or as prescribed by the state 
of domicile, a statement of financial condition for the 
preceding calendar year ended December 31. The state-
ment shall be on a form as prescribed by the state of 
domicile; 

2. On or before June 1, a statement of opinion on loss 
or loss adjustment expense reserves made by a member of 
the American Academy of Actuaries, or a qualified loss 
reserve specialist; 

3. By June 30, a report of financial condition, certified 
by an independent public accountant; 

4. Within 30 days after filing in its state of domicile, a 
copy of each examination of the risk retention group as 
certified by the chartering state's commissioner or public 
official conducting the examination; 

S . . Upon request of the Commissioner, a copy of any 
information or document pertaining to any outside audit 
performed with respect to the risk retention group; 

6. Such information as may be required to verify its 
continuing qualification as a risk retention group under 
N.J.A.C. 11:2-36.2, including, but not limited to, a certifi-
cation of an officer that the group is composed of mem-
bers whose business or activities are similar or related 
with respect to liability; and 

7. Payment of the $100.00 Annual Statement filing fee 
in accordance with N.J.A.C. 11:1-32. 

( e) Failure by any currently registered risk retention 
group either to file a statement of registration, to complete 
all information requested pursuant to this subchapter or to 
update changes in the statement of registration may result in 
suspension or forfeiture of the risk retention group's regis-
tration status with the Department. 

(f) Any person wishing to establish a risk retention group 
chartered and licensed to write only liability insurance in 
this State shall, in addition to meeting the requirements 
pursuant to N.J.S.A. 17:17-1 et seq., submit to the Depart-
ment a plan of operation or feasibility study. The risk 
retention group shall submit an appropriate revision in the 
event of any subsequent material change in any item of the 
plan of operation or feasibility study, within 10 days of any 
such change. The group shall not offer any additional kinds 
of liability insurance in this State, or in any other state, until 
a revision of such plan or study is approved by the Commis-
sioner. Additionally, the risk retention group shall adhere 
to the requirements of P.L. 1993, c.240 and (b)l through S 
above. 

(g) Each risk retention group, its agents and representa-
tives shall comply with the Unfair Claims Settlement Prac-
tices Act of this State, N.J.S.A. 17:29B-1 et seq., and any 
other State law regarding deceptive, false or fraudulent acts 
or practices. 
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(h) Each risk retention group must submit to an examina-
tion by the· Commissioner to determine its financial condi-
tion if the commissioner of the jurisdiction in which the 
group is chartered and licensed has not initiated an exami-
nation or does not initiate an examination within 60 days 
after a request by the Commissioner of this State. The risk 
retention group shall pay the reasonable expenses of such an 
examination upon presentation by the Commissioner of a 
detailed account of the expenses. 

(i) Each risk retention group shall comply with any lawful 
order issued in a voluntary dissolution proceeding or in a 
delinquency proceeding commenced by the Commissioner if 
there has been a finding of financial impairment after an 
examination pursuant to this section. 

(j) Each risk retention group shall comply with any in-
junction issued by a court of competent jurisdiction upon a 
petition by the Commissioner alleging that the group is in a 
hazardous financial condition or is financially impaired. 

Amended by R.1993 d.558, effective November 15, 1993. 
See: 25 N.J.R. 4298(a), 25 N.J.R. 5197(a). 

11:2-36.4 Additional risk retention groups requirements 
(a) Any risk retention group which is registered in this 

State and chartered and licensed under the laws of any 
other state and which wishes to do business in this State, in 
addition to the requirements of N.J.A.C. 11:2-36.3, shall 
distribute its annual statement of operations to its members. 

11:2-36.5 Notice and registration requirements of 
purchasing groups 

(a) No purchasing group shall do business in this State as 
a purchasing group until it has complied with the require-
ments of this subchapter and received notification from the 
Department that it has been registered to do business in this 
State. 

(b) Any group of persons with similar exposure to risk 
may form a purchasing group for the purpose of purchasing 
liability insurance. 

1. Any purchasing group with members located in this 
State shall submit to the Department a statement of 
registration ( as set forth in Appendix C and incorporated 
herein by reference) and a Notice of Appointment (as set 
forth in Appendix D and incorporated herein by refer-
ence) which shall be accompanied by a registration fee in 
accordance with N.J.A.C. 11:1-32. 

2. Each purchasing group registered pursuant to this 
section shall submit to the Department from time to time, 
as it may require, reports relative to the group's opera-
tions. · 

3. Each purchasing group with members in this State 
registered pursuant to this subsection is subject to audits 
or examination as the Commissioner may deem necessary. 

11:2-36 App. A 

(c) Any purchasing group which was doing business in 
this State prior to August 16, 1993 shall submit to the 
Department a statement of registration ( as set forth in 
Appendix C) and a Notice of Appointment (as set forth in 
Appendix D). The statement of registration must be filed 
no later than November 8, 1993. The purchasing group 
shall notify the Commissioner of any change in the informa-
tion in the statement of registration within 30 days of any 
change. 

( d) Failure of any currently registered purchasing group 
either to file a statement of registration, to complete all 
information requested pursuant to this subchapter or to 
update changes in the statement of registration, may result 
in suspension or forfeiture of the purchasing group's regis-
tration status with the Department. 

11:2-36.6 Fines and penalties 
(a) Each risk retention group, whether chartered in this 

State or otherwise, is subject to the same fines and penalties 
to which insurers licensed in this State are subject for any 
violation of this subchapter or any other applicable law. 

(b) Failure of a risk retention group or purchasing group 
doing business in this State to comply with the provisions of 
this section may, after notice and a hearing in accordance 
with the Administrative Procedure Act, N.J.S.A. 52:14B-1 et 
seq., and the Uniform Administrative Procedure Rules, 
N.J.A.C. 1:1, result in the revocation or suspension of its 
registration in this State. 

APPENDIX A 

STATEMENT OF REGISTRATION 
STATE OF NEW JERSEY 

APPLICATION FOR REGISTRATION AS 
A RISK RETENTION GROUP 

(All information should ·be typed) 

1. List the corporate name of the Risk Retention Group. 

(Name must include the phrase "Risk Retention Group") 
2. The Risk Retention Group is chartered and licensed as a 

liability insurance company under the laws of the State of 
_______ _, and is authorized to engage in the 
following lines of insurance under the laws of its charter-
ing State: 

3. Ownership of the Risk Retention Group consists of one of 
the following (check one): 
D the owners of the Group are the only persons who 

comprise the membership of the Group and who are 
provided insurance by the Group; 

D the sole owner of the Group is ______ _ 

(Give name and address of organization) 
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an organization whose members only comprise the mem-
bership of the Group, and whose owners are only persons 
who comprise the membership of the Group and who are 
provided insurance by the Group. 

4. Give a general description of business or activities en-
gaged in by Group members: 

5. List the name, address, fax number and telephone number 
of each officer of the Risk Retention Group and the key 
officer or staff person (Not an employee of the group's 
management company) responsible for overseeing "hands 
on management" of the group. (Attach additional pages 
if necessary.) · · 

6. A. List the home office address of the Risk Retention 
Group: 

B. List the mailing address of the Risk Retention 
Group: 

7. List the name, address and telephone number of the 
company responsible for management of the insurance 
operations of this risk retention group. (If none, answer 
none.) 

8. List the name, address and telephone number of the 
principal agent or broker responsible for marketing the 
group's insurance policies, pursuant to N.J.S.A. 17:22A-1 
et seq. Name_· ________________ _ 
Address_· ________________ _ 
Phone Number_· _____________ _ 
Producer ID Reference Number: _______ _ 

9. The items described below should be attached to the 
registration form: 
A. If not previously submitted, registration fee in the 

amount of $100.00 made payable to the "State of 
New Jersey General Treasury." 

B. Completed and signed Service of Process. 
C. A listing of the individual(s) who organized the group 

and the individuals who are providing administrative 
services or otherwise influence or control the activi-
ties of the group. 

As President or Chief Executive Officer of the 
_____ _, I hereby certify that the information 
contained in this registration is true and correct and in 
conformance with 15 USC 3901 et seq., N.J.S.A. 17:_ 
and N.J.A.C. 11:_. Further, I certify that: 
The Risk Retention Group is composed of members who 
are engaged in the following described business or activi-
ties, which are similar or related with respect to the 
liability to which such members are exposed by virtue of 
related, similar, or common business, trade, product, ser-
vices, premises or operations. 

DEPARTMENT OF INSURANCE 

The primary activity of this Risk Retention Group consists 
of assuming and spreading all, or any portion, of the 
liability exposure of its members. 
The Risk Retention Group is organized for the primary 
purpose of conducting the activity described above. 
The Risk Retention Group does not exclude any person 
from membership in the Group solely to provide for 
members of the Group a competitive advantage over such 
a person. 
The activities of the Risk Retention Group do not include 
the provision of insurance other than: 
(a) ·Liability insurance for assuming and spreading all or 

any portion of the similar or related liability exposure 
of its Group members; and 

(b) Reinsurance with respect to the similar or related 
liability exposure of another Risk Retention Group 
( or a member of such other Risk Retention Group) 
engaged in business or activities which qualify such 
other Risk Retention Group (or member) under item 
(6) above for membership in this Group. 

In addition all required documents as set forth in 15 USC 
3901 et seq., N.J.S.A. 17:_ and N.J.A.C. 11:_ are 
being included in this filing. 

Sworn before me this __ _ 
day of _______ __, 
19 __ _ 

Notary Public, State of: 
My Commission Expires: 

(Revised 7/93) 

President or Chief Executive 
Officer 

Secretary 

Amended by R.1993 d.558, effective November 15, 1993. 
See: 25 N.J.R. 4298(a), 25 N.J.R. 5197(a). 

APPENDIX B 

NOTICE OF APPOINTMENT OF ATIORNEY 
TO ACCEPT SERVICE 
STATE OF ___ _ 

DEPARTMENT OF INSURANCE 

The ----------- a Risk Retention 
Group ( called the Group) duly organized under the laws of 
the State of ____ appoints the Insurance Commis-
sioner of the State of ----, and his or her successors 
in office, to be its lawful attorney upon whom all legal 
process in any action or proceeding against it shall be served 
and further agrees that any lawful process against it which is 
served upon this attorney shall have the same legal validity 
as if served personally upon the Group. 
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The Group gives the Insurance Commissioner and his or 
her successors, full authority to do every act necessary to be 
done under this appointment as fully as the Group could do 
if personally present, and ratifies all that lawfully do under 
the power granted by this appointment. This authority may 
be withdrawn only upon a written notice of revocation and 
in any case shall continue in effect so long as any liability 
arising out of this appointment remains outstanding in the 
State. This constitutes full compliance with Section 
2(a)(l)(D) of the Liability Risk Retention Act of 1986. 

The Group designates [----] whose address is 
[---,--] . as the person to whom process against the 
Group served upon the Commissioner [Director, Superin-
tendent] shall be forwarded. 

IN WITNESS OF THIS APPOINTMENT, said Group 
pursuant to a resolution duly adopted by its Board of 
Directors, has caused this instrument to be executed in its 
name by its President and Secretary, and its corporate seal 
to be affixed at the City of ___ _, State of ___ _, 
this ____ day of ___ _, 19_. 

Attest: 

Secretary (Name of Risk Retention Group) 

By 

President 

APPENDIX C 

STATE OF NEW JERSEY 
APPLICATION FOR REGISTRATION 

AS A PURCHASING GROUP 
(All information should be typed) 

1. List the exact name of the Purchasing Group. 

2. Indicate the form of organization or incorporation and 
date. 

3. The Purchasing Group is domiciled in the State of: 

4. List any other names under which the Purchasing Group 
is or may be doing business in this State or any other 
State if different from above. 

SA. List the complete physical address of the Purchasing 
Group. 

SB. List the mailing address of the Purchasing Group. 

11:2-36 App. C 

6A. List the name, title, address, fax number, and telephone 
number of the principal officer of the purchasing group 
who has knowledge of its insurance program, including 
membership criteria, coverages, and key personnel of the 
group's administrator and insurance carrier. 

6B. List the name, title, address, fax number, and telephone 
number of the firm that acts as the administrator of the 
purchasing group and the name of the principal account 
executive responsible for the group's insurance program. 
(If none, answer none.) 

7. List the names, addresses and occupation of the princi-
pal officers and directors of the Purchasing Group. 
Attach additional pages if necessary. 

Principal Officers Principal Directors 

8. Give a general description of the business or activities 
engaged in by purchasing group members: 

9. List the lines and classification of liability insurance 
Purchasing Group will purchase: 

10. What are the limits of liability including per occurrence, 
aggregate per participant and group aggregate. 

11. Deductible and self-insurance retentions 
(a) Which are the responsibility of the individual partic-

ipant? 

(b) Which are the responsibility of the purchasing 
group and how funded? 

12. List the insurance carriers from whom the Purchasing 
Group will purchase liability insurance described in item 
(9) above. Give full name of company, state of domicile 
and NAIC#: 

13. Purchasing groups procuring insurance through compa-
nies licensed in New Jersey or registered Risk Retention 
Groups must use an insurance producer pursuant to 
N.J.S.A. 17:22A-1 et seq. Please identify the produc-
er(s) representing the purchasing group: Nam _________________ _ 
Addres.,_ _______________ _ 
Phone No _______________ _ 
Producer License Reference Number: 
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14. Purchasing groups procuring insurance from New Jersey 
eligible surplus lines companies must place it through a 
licensed New Jersey insurance producer with surplus 
lines authority pursuant to N.J.S.A 17:22-6.40 et seq. 
and 17:22A-1. Please identify the producer(s) repre-
senting the purchasing group: Nam __________________ _ 
Addres.,_ ______________ _ 
Phone No _______________ _ 
Producer License Reference Number: 

15. List who will adjust the claims? Name _____________ __._ ___ _ 
Addres,.,_ _______________ _ 
Phone No _______________ _ 
Producer License Reference Number: 

16. . Has any person transacting business· on behalf of this 
Purchasing Group ever: 
(A) been arrested, indicted and convicted of a felony or 

is a felony charg!!: currently pending against any 
such person? 

(B) had denied any application for a professional, voca-
tional or business license? 

(C) had suspended or revoked any such license? 

(D) had withdrawn or surrendered any such application 
or license to avoid potential disciplinary action 
against licensee? 

If the answer to any part of this question is yes, attach a 
supplementary statement explaining in full each such 
occurrence. 
The items described below should be attached to the 
registration form: 

(a) If not previously submitted, registration fee in 
the amount of $100.00 made payable to the 
"State of New Jersey-General Treasury." 

(b) Completed and signed Service of Process. 
( c) A listing of the individual( s) who organized the 

Purchasing Group and the individuals who are 
providing administrative services or otherwise 
influence or control the activities of the group. 

( d) A listing of current members. 
• The Purchasing Group is composed of 

members whose business or activities ·are 
similar or related with respect to .the liabili-
ty to which members are exposed by virtue 
of any related, similar, or common business, 
trade, product, services, premises or opera-
tions. 

• The Purchasing Group purchases such lia-
bility insurance only for its members and 
only to cover their similar or related liabili-
ty exposure, as described in item (8) above. 

• The policy and promotional material the 
purchasing group will use has been for-
warded along with the registration. 

In addition, all required documents are set forth in 15 USC 
3901 et seq., N.J.S.A 17:_ and N.J.AC. 11:_ are being 
included in this filing. 

Sworn before me this __ _ 
day of _______ _ 

President or Chief Executive 
Officer 

Secretary 

DEPARTMENT OF INSURANCE 

Notary Public, State of: 
My Commission Expires: 

(Revised 7/93) 

APPENDIX D 

NOTICE TO APPOINTMENT OF ATTO.RNEY 
TO ACCEPT SERVICE 

STATE OF NEW JERSEY 

The _________ _, a Purchasing Group 
( called the Group) duly organized under the laws of the 
State of ___ _, appoints the Insurance Commissioner 
of the State of ___ _, and his or her successors in 
office, to be its lawful attorney upon whom all legal process 
in any action or proceeding against it shall be served and 
further agrees that any lawful process against it . which is 
served upon this attorney shall have the same legal validity 
as if served personally upon the Group. 

The Group gives the Insurance Commissioner and his or 
her successors full authority to do every act necessary to be 
done under this appointment as fully as the Group could do 
if personally present, and ratifies all that lawfully do under 
the power granted by this appointment. This authority may 
be withdrawn only upon a written notice of revocation and 
in any case shall continue in effect so long as any liability 
arising out of this appointment remains outstanding in the 
State. This constitutes full compliance with Section 
2(a)(l)(D) of the Liability Risk Retention Act of 1986. 

I 

The Group designates [----1 whose address is 
[----1 as the person to whom process against the 
Group served upon the Commissioner [Director, Superin-
tendent] shall be forwarded. 

IN WITNESS OF THIS APPOINTMENT, said Group 
pursuant to a resolution duly adopted by its Board of 
Directors, has caused this instrument to be executed in its 
name by its President and Secretary, and its corporate seal 
to be affixed in the City of ___ _, State of ___ _, 
this ____ day of ____ 19_ 

Attest: 

Secretary (Name of Risk Retention Group) 

By 

President 

Amended by R.1993 d.558, effective November 15, 1993. 
See: 25 N.J.R. 4298(a), 25 N.J.R. 5197(a). 
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SUBCHAPTER 37. PRODUCER-CONTROLLED 
INSURERS 

Authority 

NJ.S.A. 17:1-8.1, 17:1C-6(e) and P.L. 1993, c.239. 

Source and Effective Date 

R.1993 d.559, effective October 15, 1993. 
See: 25 N.J.R. 4304(a), 25 NJ.R. 5202(a). 

Subchapter Historical Note 

Subchapter 37, Producer-Controlled Insurers, was adopted as emer-
gency new rules R.1993 d.450, effective August 16, 1993 (to expire 
October 15, 1993). See: 25 N.J.R. 4304(a). The provisions of R.1993 
d.450 were readopted as R.1993 d.559. See: Source and Effective 
Date. 

11:2-37.1 Purpose 

The purpose of this subchapter is to implement P.L. 1993, · 
c.239 to enable the Department to regulate transactions 
involving insurers which are controlled by insurance produc-
ers. 

11:2-37.2 Scope 

This subchapter shall apply to all licensed property and 
casualty insurers domiciled in this State or domiciled in a 
state that is not an accredited state having in effect a law 
substantially similar to P.L. 1993, c.239 .. This subchapter 
shall not apply to captive insurers. 

11:2-37.3 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otheiwise. · 

"Accredited state" means a state in which the insurance 
department or other regulatory agency has qualified as 
meeting the minimum financial regulatory standards pro-
mulgated and established from time to time by the NAIC. 

"Captive insurer" means an insurance company owned by 
another organization whose· exclusive purpose is to insure 
risks of the parent organization and affiliated companies or, 
in the case of groups and associations, insurance organiza-
tions owned by the insureds whose exclusive purpose is to 
insure risks to member organizations or group members and 
their affiliates. 

"Commissioner" means the Commissioner of the New 
Jersey Department of Insurance. 

"Control" or "controlled" has the same meaning as de-
fined at N.J.S.A. 17:27A-lc. 

11:2-37.5 

"Controlled insurer" means a licensed insurer which is 
controlled, directly or indirectly, by a producer. 

"Controlling producer" means a producer who, directly or 
indirectly, controls an insurer. 

"Department" means the New Jersey Department of 
Insurance. 

"Licensed insurer" or "insurer" means any corporation, 
association, partnership, reciprocal exchange, interinsurer, 
Lloyd's insurer, or other person engaged in the business of 
insurance pursuant to N.J.S.A. 17:17-1. 

"FNAIC" means National Association of Insurance Com-
missioners. 

"Producer" means any person engaged in the business of 
an insurance agent, insurance broker or insurance consul-
tant as defined at N.J.S.A. 17:22A-2. 

"Producer-controlled" means controlled, directly or indi-
rectly, by a producer. 

11:2-37.4 Filing of Producer-Controlled Insurer 
Information Report 

All licensed property and casualty insurers domiciled in 
this State or domiciled in another state that is not an NAIC 
accredited state having in effect a law substantially similar to 
P.L. 1993, c.239, shall file an annual Producer-Controlled 
Insurer Information Report on a form (incorporated herein 
by reference as Appendix A) approved by the Commission-
er. The Report shall be completed and filed with the 
Commissioner on or before April 1 for the calendar year 
immediately preceding. 

11:2-37.5 Contents of the Producer-Controlled Insurer 
Information Report 

(a) A Producer-Controlled Insurer Information Report 
form (Appendix A) shall be completed annually by each 
licensed property and casualty insurer to whom this sub-
chapter applies and shall include the following information: 

1. The name and address of the reporting insurer and 
any controlling producer. (A separate form should be 
completed and filed for each controlling producer.); 

2. A certification by insurers that are not producer-
controlled that they are not issuing any property and 
casualty insurance coverages that are or may be reporta-
ble pursuant to the provisions of P.L. 1993, c.239 or this 
subchapter; 

3. A certification by producer-controlled insurers con-
taining the following information: 

i. The amount of the insurer's admitted assets as of 
September 30 of the preceding calendar year, gross 
premiums written during the calendar year and the 
percentage that gross premiums written represent of 
admitted assets; 
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ii. The amount of net premiums written during the 
preceding calendar year, commissions paid to the con-
trolling producer during the calendar year and the 
percentage that commissions paid to the controlling 
producer represent of the net premiums written; 

iii. Comparable amounts and percentage paid to 
noncontrolling producers for placement of the same 
kinds of insurance; 

iv. An opinion of an independent casualty actuary 
reporting loss ratios for each line of business written 
and attesting to the adequacy of loss reserves estab-
lished for losses incurred and outstanding as of year-
end, including losses incurred but not reported, on 
business placed by the controlling producer, which loss 
reserve opinion shall satisfy all requirements established 
by N.J.A.C. 11:1-21 for loss reserve opinions required 
to be submitted by licensed property and casualty insur-
ers in this State; and 

v. A statement indicating whether or not the insur-
er's controlling producer or producers have been noti-
fied of the requirements of P.L. 1993, c.239 and these 
rules. 

11:2-37.6 Confidentiality of documents 

All documents submitted to the Commissioner pursuant 
to this subchapter are confidential and not public documents 
as defined in the Public Records Act, N.J.S.A. 47:lA-1 et 
seq. 

11:2-37.7 Penalties 

Failure to comply with the provisions of this subchapter 
may result in the imposition of penalties as provided by law. 

APPENDIX A 

PRODUCER-CONTROLLED INSURER 

INFORMATION REPORT FORM 

Calendar Year Ending December 31, __ _ 

Instructions: All licensed property and casualty insurers 
domiciled in New Jersey, or domiciled in another state that 
is not a NAIC "accredited state" having in effect a law 
substantially similar to P.L. 1993, c.239, are required to 
complete annually either Section I or Section II of this form. 
Section I certifies that the requirements of New Jersey Law 
have been reviewed and there is no controlling producer 
information to be reported. Section II should be completed 
for each producer who "controls" a reporting insurer. 
Completed reporting forms are due annually, on or before 
April 1 of each year. 

DEPARTMENT OF INSURANCE 

SECTION I 

To be completed by Insurers that 
are not Producer-Controlled 

I certify that _________________ _ 
(Name of Insurer) 

(Address of Insurer) 
is not issuing any property and casualty insurance coverages 
that are or may be reportable pursuant to the provisions of P.L. 
1993, c. 239 and N.J.A.C. 11:2-37.1 et seq. 

Date Authorized signature 

Title 

SECTION II 

To be completed by Producer-Controlled Insurers 

(A separate Report Form should be completed 
and filed for each controlling producer.) 

Calendar Year Ending December 31, __ _ 

Name of Reporting Insurer: Address: __________________ _ 
Name of Controlling Producer: 
Address: 
1. Insurer's admitted assets as of Septem-

ber 30 of calendar year pursuant to P.L. 
1993, c. 239, § 3a: 

2. Gross premiums written, calendar year: 
3. Percentage that gross premiums written 

represent of admitted assets: 
4. Net premiums written, calendar year: 
5. Amount of commissions paid to control-

ling producer, calendar year: 
6. Percentage that commissions paid repre-

sent of net premiums written: 
7. Comparable amounts and percentage 

paid to non-controlling producers for 
placement of the same kinds of insur-
ance: 

$ 
$ 

$ 

$ 

Net premiums written: $, ___ _ 
Commissions paid: ..,$ ___ _ 

% 

% 

Percentage: ____ % 
8. Attach the information required by P.L.1993, c. 239, § 3e: 

An opinion of an independent casualty actuary reporting 
loss ratios for each line of business written and attesting to 
the adequacy of loss reserves established for losses incurred 
and outstanding as of year-end, including losses incurred 
but not reported, on business placed by the controlling 
producer. 

9. We have notified our controlling producer(s) of the re-
quirements of P.L. 1993, c. 239 and N.J.A.C. 11:2-37.1 et 
seq. 

I certify that the above information is accurate and complete. 

Date Authorized signature 

Title 
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SUBCHAPTER 38. INCREASE IN PROPERTY 
AND CASUALTY CAPITAL AND SURPLUS 
REQUIREMENTS 

Authority 

N.J.S.A. 17:1C-6(e), 17:17-1 et seq. and 17:50--5. 

Source and Effective Date 

R.1993 d.560, effective October 15, 1993. 
See: 25 N.J.R. 4306(a), 25 N.J.R. 5204(a). 

Subchapter Historical Note 

Subchapter 38, Increase in Property and Casualty Capital and Sur-
plus Requirements, was adopted as emergency new rules R.1993 d.451, 
effective August 16, 1993 (to expire October 15, 1993). See: 25 N.J.R. 
4306(a). The provisions of R.1993 d.451 were.readopted as R.1993 
d.560. See: Source and Effective Date. 

11:2-38.1 Purpose and scope 

(a) The purpose of this subchapter is to provide proce-
dures whereby property and casualty insurers may request a 
temporary waiver from the minimum capital and surplus 
requirements set forth in P.L. 1993, c.234, sections 2 and 3 .. 
This subchapter also provides procedures whereby the Com-
missioner may, pursuant to P.L. 1993, c.234, section 6, 
subsequently require an increase in these statutory minimum 
requirements. 

(b) This subchapter shall apply to all insurers, including 
reciprocal insurance exchanges, authorized, admitted or eli-
gible to transact the business of property and casualty 
insurance in this State. 

11:2-38.2 Definitions 

The following words and terms, as used in this subchap-
ter, shall have the following meanings unless the context 
clearly indicates otherwise: 

"Capital" means par value per share multiplied by the 
number of issued shares, or in the case of no-par shares, the 
total stated value. 

"Commissioner" means the Commissioner of the New 
Jersey Department of Insurance. 

"Department" means the New Jersey Department of 
Insurance. 

"Insurer" means any stock or mutual insurance corpora-
tion, including a reciprocal insurance exchange, authorized, 
admitted or eligible to transact the business of property and 
casualty insurance in this State pursuant to N.J.S.A. 17:17-1 
et seq. 

11:2-38.3 

"Surplus" means the net worth of an insurer as reported 
in its annual statement. For a stock insurer, surplus means 
net worth less minimum capital. For a mutual insurer, 
surplus means its net worth. 

11:2-38.3 Requests for temporary waiver of capital and 
surplus requirements 

(a) An insurer transacting business in this State as of 
August 9, 1993 may request a two-year temporary waiver 
from the minimum capital and surplus requirements set 
forth at P.L. 1993, c.234, sections 2 and 3, by making 
application in writing to the Commissioner on or before 
October 8, 1993. The waiver request shall be forwarded to: 

New Jersey Department of Insurance 
Financial Exams, Capital and Surplus Waivers 
20 W. State Street 
CN 325 
Trenton, NJ 08625 

(b) The Commissioner shall approve a temporary waiver 
requested pursuant to (a) above provided the insurer com-
plies with the requirements set forth in (c) through (f). 

(c) With the exception of (c)7 and (i) below, within 120 
days of making application to the Commissioner for a 
temporary waiver of the statutory minimum capital and 
surplus requirements, the insurer shall additionally submit to 
the Department at the same address as set forth in (a) 
above, a proposed financial plan, which shall include the 
following: 

1. The insurer's current capital and/or surplus as re-
flected in the last filed quarterly statement; 

2. The reason(s) for the insurer's inability to meet the 
minimum capital and/or surplus requirements set forth at 
P.L. 1993, c.234, sections 2 and 3; 

3. The insurer's proposed method and time frame for 
meeting the statutory minimum capital and/or surplus 
requirements, including the source(s) and amount(s) of 
additional funding; 

4. A five-year projection, beginning December 31 of 
the following year and for the subsequent four years, of 
the following certified by a qualified actuary and accom-
panied by a narrative explaining the sources of anticipated 
premium and all assumptions made in developing the 
entire projection: 

i. Assets, liabilities and surplus and other funds in 
the format of the Assets page and the Liabilities and 
Surplus and Other Funds page in the Annual Statement 
representing the insurer's five successive year-ends; 

ii. Underwriting and investment income in the for-
mat of the Underwriting and Investment Exhibit, State-
ment of Income in the Annual Statement for each of 
the five years; 
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iii. The following information by line of business for 
each of the five years (the line of business classifica-
tions shall be those set forth in the Underwriting and 
Investment Exhibit, Part Two in the Annual State-
ment): 

(1) Premiums earned; 
(2) Losses incurred; 
(3) Loss expenses incurred; and 
(4) Ratios of the sum of the losses and loss ex-

penses to premium earned; 
(5) Net premiums written; and 

iv. The projected values required in the Underwrit-
ing and Investment Exhibit, Part Four-Expenses in the 
Annual Statement; and 
5. Any other information requested by the Commis-

sioner which is relevant to the evaluation of a specific 
temporary waiver request. 

6. In the case of a request for an extension pursuant 
to (g) below of a two-year waiver granted under (b) 
above, the insurer's proposed financial plan shall addi-
tionally include a report of the insurer's progress in 
meeting the minimum capital and/or surplus require-
ments. 

7. Certain insurers transacting business in this State as 
of August 9, 1993 may, instead of filing the financial plan 
pursuant to ( c) 1 through 6 above, file a limited financial 
plan with the Department as follows: 

i. Insurers intending to meet the statutory minimum 
capital and surplus requirements by deleting unused 
lines of business from its certificate of authority shall 
file within 120 days of making application to the Com-
missioner for a temporary waiver of the requirements, a 
limited financial plan which · shall include a concise, 
accurate description of the specific course of action the 
insurer will follow to comply with the statutory capital 
and surplus requirements. These insurers may request 
in writing from the Commissioner a waiver from filing 
an orderly plan of withdrawal pursuant to N.J.A.C. 
11:2-29. 

ii. Insurers intending to meet the statutory mini-
mum capital and surplus requirements by completing 
certain corporate and/or accounting adjustments to ei-
ther capital stock or surplus accounts, shall file within 
120 days of making application to the Commissioner for 
a temporary waiver of the requirements, a limited 
financial plan which shall include a concise, accurate 
description of the specific course of action the insurer 
will follow to comply with the statutory capital and 
surplus requirements'. 

(d) Upon receipt of the insurer's financial plan in (c) 
above, the Department shall provide the insurer with written 
notice of its approval of, or of any deficiencies in, the 
financial plan's proposed method for meeting the minimum 
capital and/or surplus requirements. 

DEPARTMENT OF INSURANCE 

( e) Within 60 days of receipt of the Department's notice 
in ( d) above informing the insurer of the deficiencies in its 
proposed financial plan, the insurer shall resubmit a revised 
financial plan correcting all deficiencies to the Department 
at the address set forth in (a) above. 

(t) All data or information contained in the plan under 
(c) above is confidential and will not be disclosed by the 
Department to any person other than its employees and 
representatives. 

(g) An insurer may request an extension of a two-year 
waiver granted by the Commissioner under (b) above not to 
exceed the five-year statutory compliance period set forth in 
P.L. 1993, c.234, sections 2 and 3 by submitting to the 
Department at least 90 days prior to the expiration of the 
two-year waiver, the items set forth in (c) above. The 
Department shall evaluate the insurer's extension request by 
following the procedures set forth in (d) through (t) above. 

(h) If an insurer fails to request a temporary waiver of 
the minimum capital and/or surplus requirements pursuant 
to the procedures set forth in this section, the Department 
shall conclude that the insurer has met the minimum capital 
and/or surplus requirements. If, in fact, the insurer is 
unable to meet the minimum statutory capital and/or surplus 
requirements, the insurer shall be subject to suspension or 
revocation of its authority to do business in this State 
pursuant to P.L. 1993, c.234, section 9. 

(i) An insurer filing for a temporary waiver of the statuto-
ry capital and surplus requirements pursuant to (a) through 
(f) above, but which meets the requirements prior to expira-
tion of the 120-day period for filing a financial plan with the 
Department, shall not be required to file a financial plan 
with the Department pursuant to N.J.A.C. 11:2-38.3(c). 
The insurer shall be required to file with the Department, 
within 120 days of applying for a waiver, a certification 
signed by the insurer's Chief Executive Officer, stating that 
the insurer has met the statutory capital and surplus require-
ments. The Commissioner may request that the insurer 
submit additional documentation to support the certifica-
tion, if necessary. 

Amended by R.1993 d.560, effective November 15, 1993. 
See: 25 N.J.R. 4306(a), 25 N.J.R. 5204(a). 

11:2-38.4 Procedures for increasing capital and surplus 
requirements 

(a) If, upon consideration of the risks and factors set 
forth in P.L. 1993, c.234, sections 6 and 7, the Commissioner 
determines that an increase in an insurer's minimum capital 
and/or surplus requirements set forth at P.L. 1993, c.234, 
sections 2 and 3 is required to provide adequate protection 
against risks affecting the insurer's financial condition that 
are not adequately or · fully covered by its reserves or other 
assets, the Commissioner shall notify the insurer as follows: 
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1. The Commissioner shall issue an order to insurer, 
which shall include the following: 

i. The minimum amount of capital and surplus re-
quired; 

ii. The amount by which the insurer's capital or 
surplus is deficient; and 

iii. Notice that the insurer shall either submit a plan 
to the Commissione. for meeting its applicable capital 
and surplus requireme1.;s pursuant to (b) below or 
request a hearing pursuant to N.J.A.C. 11:2-38.5. 

(b) With the exception of requesting a hearing pursuant 
to N.J.A.C. 11:2-38.5, the insurer shall respond to the 
Commissioner's order issued under (a) above within seven 
days from the date of receipt of such order as follows: 

1. The insurer's response to the Commissioner's order 
shall be in writing and shall include: 

i. A waiver of the insurer's right to a departmental 
hearing on the Commissioner's determination; and 

ii. Notice that the insurer shall submit a proposed 
plan to the Commissioner within 60 days from Commis-
sioner's receipt of insurer's response in (b) above for 
meeting the applicable increased capital or surplus 
requirements. 

2. The insurer's plan for meeting the applicable capi-
tal and surplus requirements shall be in writing and shall 
include: 

i. The insurer's proposed method and time frames 
for meeting the increased minimum capital and/or sur-
plus requirements, including the source(s) and 
amount(s) of additional funding; and 

ii. A five-year projection, beginning December 31 of 
the following year and for the subsequent four years, 
certified by a qualified actuary as defined at N.J.A.C. 
11:1-21 and accompanied by a narrative explaining the 
sources of anticipated premium and all assumptions 
made in developing the entire projection. 

3. The insurer's five-year projection shall include: 

i. Assets, liabilities and surplus and other funds in 
the format of the Assets page and the Liabilities and 
Surplus and Other Funds page in the Annual Statement 
representing the insurer's five successive year-ends; 

ii. Underwriting and investment income in the for-
mat of the Underwriting and Investment Exhibit, State-
ment of Income in the Annual Statement for each of 
the five years; 

iii. The following information by line of business for 
each of the five years (the line of business classifica-
tions shall be those set forth in the Underwriting and 
Investment Exhibit, Part Two in the Annual State-
ment): 

(1) Premiums earned; 

(2) Losses incurred; 

(3) Loss expenses incurred; 

11:2-38.5 

(4) Ratios of the sum of the losses and loss ex-
penses to premium earned; and 

(5) Net premiums written; and 

iv. The projected values required in the Underwrit-
ing and Investment Exhibit, Part Four-Expenses in the 
Annual Statement; and 

4. Any other information requested by the Commis-
sioner which is relevant to the evaluation of the insurer's 
plan to comply with increased capital and surplus require-
ments. 

(c) The Department shall, upon receipt of the insurer's 
proposed plan in accordance with N.J.A.C. 11:2-38.4(b), 
provide the insurer with written notice of its approval of, or 
any deficiencies in, the proposed plan. 

11:2-38.5 Hearing requirements and procedures 
(a) If an insurer is subject to an order issued by the 

Commissioner pursuant to N.J.A.C 11:2-38.4(a), and the 
insurer objects to the actions ordered to be taken as set 
forth therein, the insurer may request a hearing on the 
Commissioner's determination within seven days from the 
date of receipt of such order as follows: 

1. A request for a hearing shall be in writing and shall 
include: 

i. The name, address, and daytime telephone num-
ber of a contact person familiar with the matter; 

ii. A copy of the order involved; 

iii. A statement requesting the hearing; and 

iv. A concise statement specifying the reason(s) the 
insurer should not be required to increase its capital 
and surplus consistent with the Commissioner's order. 

(b) Pursuant to P.L. 1993, c.234, section 6, a hearing 
relating to the increase of capital or surplus shall be a 
formal departmental hearing before the Commissioner or 
his designee, on a record, and all matters pertaining to a 
hearing or to an increase of capital or surplus shall be 
confidential and not subject to subpoena or public inspec-
tion, except as otherwise provided by N.J.S.A. 17:17-1 et 
seq. 

(c) The Department shall initiate the departmental hear-
ing within 20 days from the date of the insurer's receipt of 
the Commissioner's notice in N.J.A.C. 11:2-38.4(a) above. 

( d) An Order issued by the Department pursuant to 
N.J.A.C. ll:2-38.4(a) above shall be stayed pending the 
outcome of the hearing. 
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( e) The Department shall issue a written hearing decision 
within 30 days of the hearing, which shall include the 
Department's findings and a determination whether the 
Order issued in N.J.A.C. 11:2-38.4(a) above shall be af-
firmed, modified or rescinded. 

11:2-38.6 Fines and penalties 

(a) Failure to comply with this subchapter may result in 
an insurer's suspension or revocation of authority to do 
business in the State of New Jersey. 

SUBCHAPTER 39. INCREASE IN CAPITAL AND 
SURPLUS REQUIREMENTS FOR LIFE AND 
HEALTH INSURERS 

Authority 
N.J.S.A. 17:1-8.1, 17:1C-6(e), 17B-32-31 

et seq.; P.L. 1993, c.235 and c.245. 

Source and Effective Date 
R.1993 d.561, effective October 15, 1993. 

See: 25 N.J.R. 4309(a), 25 N.J.R. 5208(a). 

Subchapter mstorlcal Note 
Subchapter 39, Increase in Capital and Surplus Requirements for 

Life and Health Insurers, was adopted as emergency new rules R.1993 
d.452, effective August 16, 1993 (to expire October 15, 1993). See: 25 
N.J.R. 4309(a). The provisions of R.1993 d.452 were readopted as 
R.1993 d.561. See: Source and Effective Date. 

11:2--39.1 Purpose and scope 

The purpose of this subchapter is to provide a framework 
for the establishment of uniform risk-based capital and 
surplus requirements for all insurers authorized to write life, 
health and annuity business specified in N.J.S.A. 17B:17-3, 4 
and 5, and to implement the provisions of P.L. 1993, c.235 
(enacted August 9, 1993), which provide new minimum 
capital and surplus requirements and authorize the Commis-
sioner to increase these requirements for individual insurers 
based upon the insurer's business risks. 

11:2-39.2 Definitions 
The following words and terms, when used in this sub-

chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise: 

"Adjusted RBC Report" means an RBC Report which 
has been adjusted by the Commissioner in accordance with 
N.J.A.C. 11:2-39.3(d). 

"Corrective order" means an order issued by the Commis-
sioner in accordance with N.J.A.C. 11:2-39.5(b). 

"NAIC" means the National Association of Insurance 
Commissioners. 
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"NAIC RBC Instructions" means the form of the Life 
Risk-Based Capital Report and instructions for completing 
such form adopted by the NAIC, as such form and instruc-
tions may be amended by the NAIC from time to time in 
accordance with the procedures adopted by the NAIC. 

"NAIC RBC Report" means the Life Risk-Based Capital 
Report prepared pursuant to the NAIC RBC Instructions. 

"Negative trend" means a negative trend over a period of 
time, as determined in accordance with the "Trend Test 
Calculation" included in the NAIC RBC Instructions. 

"RBC" means Risk-Based Capital. 

"RBC Instructions" means the NAIC RBC Instructions as 
supplemented by the Commissioner. 

"RBC Level" means an insurer's Company Action Level 
RBC, Regulatory Action Level RBC, Authorized Control 
Level RBC, or Mandatory Control Level RBC where: 

1. "Company Action Level RBC" means, with respect 
to any insurer, the product of 2.0 and its Authorized 
Control Level RBC; 

2. "Regulatory Action Level RBC" means, with re-
spect to any insurer, the product of 1.5 and its Authorized 
Control Level RBC; 

3. "Authorized Control Level RBC" means, with re-
spect to any insurer, the -number determined under the 
risk-based capital formula in accordance with the RBC 
Instructions; and 

4. "Mandatory Control Level RBC" means, with re-
spect to any insurer, the product of .70 and its Authorized 
Control Level RBC. 

"RBC Plan" means a comprehensive financial plan con-
taining the elements specified at N.J.A.C. 11:2-39.4(b). If 
the Commissioner rejects the RBC Plan, and it is revised by 
the insurer, with or without the Commissioner's recommen-
dation, the plan shall be called the "Revised RBC Plan." 

"RBC Report" means the NAIC RBC Report as supple-
mented pursuant to the RBC Instructions. 

"Required capital" is zero for any mutual insurer, and for 
any stock insurer means: 

1. $1,000,000 for either or both kinds of business 
specified in N.J.S.A. 17B:17-3 and 5; 

2. $700,000 for the kind of business specified in 
N.J.S.A. 17B:17-4; and 

3. $1,530,000 for all three kinds of business specified 
in N.J.S.A. 17B:17-3, 4 and 5. 
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"Required surplus" means, for any insurer, such amount 
of statutory surplus as would cause the insurer's total adjust-
ed capital to equal its Mandatory Control Level RBC, but in 
no event less than: 

1. For either or both kinds of business specified in 
N.J.S.A. 17B:17-3 and 5, $4,000,000; 

2. For the kind of business specified in N.J.S.A. 
17B:17-4, $2,800,000 for a stock insurer or $3,000,000 for 
a mutual insurer; and 

3. For all three kinds of business specified in N.J.S.A. 
17B:17-3, 4 and 5, $6,120,000 for a stock insurer or 
$6,300,000 for a mutual insurer. 

"Total adjusted capital" means an insurer's statutory capi-
tal and surplus increased or decreased by such other items, 
if any, as the RBC Instructions may provide. 

Amended by R.1993 d.561, effective November 15, 1993. 
See: 25 N.J.R. 4309(a), 25 N.J.R. 5208(a). 

11:2-39.3 RBC reports 
(a) Every domestic insurer authorized to write life insur-

ance, health insurance or annuity business in this State shall, 
on or before each March 15 (the "filing date"), prepare and 
submit to the Commissioner an RBC Report as of the 
preceding December 31. The RBC Report shall be sent or 
delivered to: 

New Jersey Department of Insurance 
Financial Examinations, RBC Reports 
20 West State Street 
CN 325 
Trenton, New Jersey 08625 

(b) If at any time the Commissioner believes that the 
financial condition of an insurer authorized to write life 
insurance, health insurance or annuity business in this State 
may have materially changed, the Commissioner may re-
quest in writing an updated RBC Report from the insurer. 
In such event, the insurer shall, on or before the 45th day 
following such request (the "filing date"), prepare and 
submit to the Commissioner at the address in (a) above an 
RBC Report as of the last day of the calendar month 
coincident with or last preceding the date of the request. 

(c) Every domestic insurer shall also file its NAIC RBC 
Report with the NAIC in accordance with the NAIC RBC 
Instructions. In addition, if the insurer has been notified in 
writing by the insurance department of any state in which 
the insurer is authorized to do business, the insurer shall file 
its NAIC RBC Report with such state by the filing date or, 
if later, within 15 days from receipt of notice to file. 

( d) If an insurer files an RBC Report which in the 
judgment of the Commissioner is inaccurate, then the Com-
missioner shall adjust the RBC Report to correct the inac-
curacy and shall notify the insurer of the adjustment. The 
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notice shall contain a statement of the reason for the 
adjustment. 

( e) The calculation of an insurer's required surplus as set 
forth in an RBC Report filed and accepted by the Commis-
sioner pursuant to (a) or (b) above, or as adjusted by the 
Commissioner pursuant to ( d) above, shall be deemed to be 
a redetermination of the insurer's minimum statutory capital 
and surplus requirement pursuant to P.L. 1993, c.235, § 4. 

1. If an insurer disagrees with the minimum capital 
and surplus as determined above, it may request a hearing 
as provided at N.J.A.C. 11:2-39.9. 

2. An insurer requesting a . hearing shall do so upon 
filing an RBC Report, or within 20 days of receipt of 
notice from the Commissioner of an adjustment. 

3. Failure to request a hearing shall be deemed to be 
a waiver of the right to a hearing on the redetermined , 
minimum capital and surplus requirement for the insurer. 

11:2-39.4 Company action level event 
(a) "Company action level event" means any of the fol-

lowing events: 

1. The filing of an RBC Report by an insurer which 
indicates that: 

i. The insurer's total adjusted capital is greater than 
or equal to its Regulatory Action Level RBC but less 
than its Company Action Level RBC; or 

ii. The insurer has total adjusted capital which is 
greater than or equal to its Company Action Level 
RBC but less than the product of its Authorized Con-
trol Level RBC and 2.5 and has a negative trend; 

2. The notification by the Commissioner to the insur-
er of an Adjusted RBC Report that indicates the event in 
(a)li or ii above, provided the insurer does not challenge 
the Adjusted RBC Report under N.J.A.C. 11:2-39.9; or 

3. If the insurer, under N.J.A.C. 11:2-39.9, challenges 
an Adjusted RBC Report that indicates the event in (a)li 
or ii above, the notification by the Commissioner to the 
insurer that the Commissioner has, after a hearing, reject-
ed the insurer's challenge. 

(b) In the event of a company action level event, a 
domestic insurer shall within 45 days prepare and submit to 
the Commissioner an RBC Plan which shall: 

1. Identify the conditions in the insurer which contrib-
ute to the company action level event; 

2. Set forth corrective actions which the insurer in-
tends to take that are reasonably expected to result in the 
elimination of the company action level event; 

3. Provide projections of the insurer's financial results 
in the current year and at least the four succeeding years, 
both in the absence of proposed corrective actions and 
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giving effect to the proposed corrective actions, including 
projections of statutory operating income, net income, 
capital and/or surplus. (The projections of both new and 
renewal business shall include separate projections for 
each major line of business and separately identify each 
significant income, expense and benefit component); 

4. Identify the key assumptions impacting the insurer's 
projections and the sensitivity of the projections to the 
assumptions; and 

5. Identify the quality of, and problems associated 
with, the insurer's business including, but not limited to, 
its assets, anticipated business growth and associated sur-
plus strain, extraordinary exposure to risk, mix of business 
and use of reinsurance in each case, if any. 

( c) Within 60 days after the submission by a domestic 
insurer of an RBC Plan or a Revised RBC Plan to the 
Commissioner, the Commissioner shall notify the insurer 
whether such Plan shall be implemented or is, in the 
judgment of the Commissioner, unsatisfactory. If the Com-
missioner determines that the Plan is unsatisfactory, the 
notification to the insurer shall set forth the reasons for the 
determination, and may set forth proposed revisions which 
will render the Plan satisfactory, in the judgment of the 
Commissioner. The Commissioner may, at his or her dis-
cretion, subject to the insurer's right to a hearing under 
N.J.A.C. 11:2-39.9, specify in the notification that the notifi-
cation constitutes a regulatory action level event. Upon 
notification from the Commissioner, the insurer shall pre-
pare a Revised RBC Plan, which may incorporate by refer-
ence any revisions proposed by the Commissioner, and shall 
submit the Revised RBC Plan to the Commissioner: 

1. Within 45 days after the notification from the 
Commissioner; or 

2. If the insurer challenges the notification from the 
Commissioner under N.J.A.C. 11:2-39.9, within 45 days 
after a notification to the insurer that the Commissioner 
has, after a hearing, rejected the insurer's challenge. 

( d) Every domestic insurer that flies an RBC Plan or 
Revised RBC Plan with the Commissioner shall file a copy 
of the RBC Plan or Revised RBC Plan with the insurance 
commissioner in any state in which the insurer is authorized 
to do business if: 

1. Such state has a confidentiality provision substan-
tially similar to N.J.A.C. 11:2-39.lO(a); and 

2. The insurance commissioner of that state has noti-
fied the insurer of its request for the filing in writing, in 
which case the insurer shall file a copy of the RBC Plan 
or Revised RBC Plan in that state no later than the later 
of: 

i. Fifteen days after the receipt of notice to file a 
copy of its RBC Plan or Revised RBC Plan with the 
state; or 
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ii. The date on which the RBC Plan or Revised 
RBC Plan is filed under (b) or ( c) above. 

Amended by R.1993 d.561, effective November 15, 1993. 
See: 25 N.J.R. 4309(a), 25 N.J.R. 5208(a). 

11:2-39,5 Regulatory action level event 
(a) "Regulatory action level event" means, with respect 

to any insurer, any of the following events: 
1. The filing of an RBC Report by an insurer which 

indicates that the sum of its capital and statutory surplus 
is at least 110 percent but less than 125 percent of the 
sum of its required capital and required surplus; 

2. The filing of an RBC Report by an insurer which 
indicates that the insurer's total adjusted capital is greater 
than or equal to its Authorized Control Level RBC but 
less than its Regulatory Action Level RBC; 

3. The notification by the Commissioner to an insurer 
of an Adjusted RBC Report that indicates the event in 
(a)l or 2 above, provided the insurer does not challenge 
the Adjusted RBC Report under N.J.A.C. 11:2-39.9; 

4. If the insurer, under N.J.A.C. 11:2-39.9, challenges 
an Adjusted RBC Report that indicates the event in (a)l 
or 2 above, the notification by the Commissioner to the 
insurer that the Commissioner has, after a hearing, reject-
ed the insurer's challenge; 

5. The failure of the insurer to file an RBC Report by 
the filing date, unless the insurer has provided an expla-
nation for such failure which is satisfactory to the Com-
missioner and has cured the failure within 10 days after 
the filing date; 

6. The failure of the insurer to comply with the filing 
deadlines set forth at N.J.A.C. ll:2-39.4(b) and (c); 

7. Notification by the Commissioner to the insurer 
that: 

i. An RBC Plan or Revised RBC Plan submitted by 
the insurer is, in the judgment of the Commissioner, 
unsatisfactory; and 

ii. Such notification constitutes a regulatory action 
level event with respect to the insurer, provided the 
insurer has not challenged the determination under 
N.J.A.C. 11:2-39.9; 
8. If the insurer, under N.J.A.C. 11:2-39.9, challenges 

a determination by the Commissioner pursuant to (a)7 
above, the notification liy the Commissioner to the insurer 
that the Commissioner has, after a hearing, rejected such 
challenge; 

9. Notification by the Commissioner to the insurer 
that the insurer has failed to adhere to its RBC Plan or 
Revised RBC Plan, but only if such failure has a substan-
tial adverse effect on the ability of the insurer to eliminate 
the regulatory action level event in accordance with its 
RBC Plan or Revised RBC Plan and the Commissioner 
has so stated in the notification, provided the insurer has 
not challenged the determination under N.J.A.C. 
11:2-39.9; or 
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10. If the insurer, under N.J.A.C. 11:2-39.9, chal-
lenges a determination by the Commissioner pursuant to 
(a)9 above, the notification by the Commissioner to the 
insurer that the Commissioner has, after a hearing, reject-
ed the challenge (unless the failure of the insurer to 
adhere to its RBC Plan or Revised RBC Plan has no 
substantial adverse effect on the ability of the insurer to 
eliminate the regulatory action level event with respect to 
the insurer). 

(b) In the event of a regulatory action level event, the 
Commissioner shall for a domestic insurer, and may for a 
foreign insurer pursuant to N.J.A.C. 11:2-39.12: 

1. Require the insurer to prepare and, within 45 days, 
submit an RBC Plan or, if applicable, a Revised RBC 
Plan; 

2. Perform such examination or analysis as the Com-
missioner deems necessary of the assets, liabilities and 
operations of the insurer including a review of its RBC 
Plan or Revised RBC Plan; and 

3. Subsequent to the examination or analysis, issue a 
corrective order specifying such corrective actions as the 
Commissioner shall determine are required. 

( c) In determining corrective actions, the Commissioner 
may take into account such factors as are deemed relevant 
with respect to the insurer based upon the Commissioner's 
examination or analysis of the assets, liabilities and opera-
tions of the insurer including, but not limited to, the results 
of any sensitivity tests undertaken pursuant to the RBC 
Instructions. 

(d) The Commissioner may retain actuaries and invest-
ment experts and other consultants as may be necessary in 
the judgment of the Commissioner to review the insurer's 
RBC Plan or Revised RBC Plan, examine and analyze the 
assets, liabilities and operations of the insurer and formulate 
the corrective order with respect to the insurer. The fees, 
costs and expenses relating to consultants shall be borne by 
the affected insurer or such other affiliated or controlling 
party as directed by the Commissioner. 

Amended by R.1993 d.561, effective November 15, 1993. 
See: 25 N.J.R. 4309(a), 25 N.J.R. 5208(a). 

11:2-39.6 Authorized control level event 
(a) "Authorized control level event" means any of the 

following events: 

1. The filing of an RBC Report by an insurer which 
indicates that the sum of its capital and statutory surplus 
equals or exceeds by less than 10 percent the sum of its 
required capital and required surplus; 

2. The filing of an RBC Report by an insurer which 
indicates that the insurer's total adjusted capital is greater 
than or equal to its Mandatory Control Level RBC but 
less than its Authorized Control Level RBC; 

11:2-39.7 

3. The notification by the Commissioner to the insur-
er of an Adjusted RBC Report that indicates an event in 
(a)l or 2 above, provided the insurer does not challenge 
the Adjusted RBC Report under N.J.A.C. 11:2-39.9; 

4. If the insurer, under N.J.A.C. 11:2-39.9, challenges 
an Adjusted RBC Report that indicates an event in (a)l 
or 2 above, notification by the Commissioner to the 
insurer that the Commissioner has, after a hearing, reject-
ed the insurer's challenge; 

5. The failure of the insurer to comply with the filing 
deadline set forth at N.J.A.C. 11:2-39.S(b)l, unless the 
insurer has provided an explanation for such failure which 
is satisfactory to the Commissioner and has cured such 
failure within 10 days after the deadline; 

6. The failure of the insurer to respond, in a manner 
satisfactory to the Commissioner, to a corrective order, 
provided the insurer has not challenged the corrective 
order under N.J.A.C. 11:2-39.9; or 

7. If the insurer has challenged a corrective order 
under N.J.A.C. 11:2-39.9 and the Commissioner has, after 
a hearing, rejected the challenge or modified the correc-
tive order, the failure of the insurer to respond, in a 
manner satisfactory to the Commissioner, to the correc-
tive order subsequent to rejection or modification by the 
Commissioner. 

(b) In the event of an authorized control level event with 
respect to an insurer, the Commissioner shall: 

1. Take such actions as are required under N.J.A.C. 
11:2-39.5 regarding an insurer with respect to which a 
regulatory action level event has occurred; or 

2. If the Commissioner deems it to be . in the best 
interests of the policyholders and creditors of the insurer 
and of the public, take such actions as are necessary to 
cause the insurer to be placed under regulatory control 
pursuant to N.J.S.A. 17B:32-31 et seq. In the event the 
Commissioner takes such actions, the authorized control 
level event shall be deemed sufficient grounds for the 
Commissioner to take action under the said Act, and the 
Commissioner shall have the rights, powers and duties 
with respect to the insurer as are set forth in the said Act. 

11:2-39.7 Mandatory control level event 

(a) "Mandatory control level event" means any of the 
following events: 

1. The filing of an RBC Report which indicates that 
the sum of the insurer's capital and statutory surplus is 
less than the sum of its required capital and required 
surplus; 

2. The filing of an RBC Report which indicates that 
the insurer's total adjusted capital is less than its Manda-
tory Control Level RBC; 
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3. Notification by the Commissioner to the insurer of 
an Adjusted RBC Report that indicates the event in (a)l 
or 2 above, provided the insurer does not challenge the 
Adjusted RBC Report under N.J.A.C. 11:2-39.9; or 

4. If the insurer, under N.J.A.C. 11:2-39.9, challenges 
an Adjusted RBC Report that indicates the event in (a)l 
or 2 above, notification by the Commissioner to the 
insurer that the Commissioner has, after a hearing, reject-
ed the insurer's challenge. 

(b) In the event of a mandatory control level event as set 
forth in (a)2, 3 or 4 above, the Commissioner shall take 
actions necessary to cause a domestic insurer to be placed 
under regulatory control pursuant to N.J.S.A. 17B:32-31 et 
seq. In that event, the mandatory control level event shall 
be deemed sufficient grounds for the Commissioner to take 
action under the said Act, and the Commissioner shall have 
the rights, powers and duties with respect to the insurer as 
are set forth in the said Act. In the event the Commission-
er takes actions pursuant to an Adjusted RBC Report, the 
insurer shall be entitled to such protections as are afforded 
to insurers under provisions of the said Act. Notwithstand-
ing any of the foregoing, the Commissioner may forego 
action for up to 90 days after the mandatory control level 
event if he or she finds there is a reasonable expectation 
that the mandatory control level event may be eliminated 
within the 90-day period. In the event of a mandatory 
control level event as set forth in (a)l above, the Commis-
sioner may take such action as provided in this subsection. 

11:2-39.8 Filings of RBC Plans 

A filing of an RBC Plan pursuant to N.J.A.C. 
11:2-39.4(b), 5(b) or 15(a)2 shall be accompanied by a 
nonrefundable filing fee of $500.00 and shall be sent or 
delivered to: 

New Jersey Department of Insurance 
Financial Examinations, Capital and Surplus Waiv-

ers 
20 West State Street 
CN 325 
Trenton, New Jersey 08625 

11:2-39.9 Hearings 

(a) An insurer shall have the right to a departmental 
hearing, on a record, at which the insurer may challenge any 
determination or action by the Commissioner. 

(b) The insurer shall notify the Commissioner of its 
request for a hearing within five days upon: 

1. Notification to the insurer by the Commissioner of 
an Adjusted RBC Report; or 

2. Notification to the insurer by the Commissioner 
that: 

DEPARTMENT OF INSURANCE 

i. The insurer's RBC Plan or Revised RBC Plan is 
unsatisfactory; and 

ii. Such notification constitutes a regulatory action 
level event with respect to such insurer; or 

3. Notification to any insurer by the Commissioner 
that the insurer has failed to adhere to its RBC Plan or 
Revised RBC Plan and that such failure has a substantial 
adverse effect on the ability of the insurer to eliminate the 
company action level event or regulatory action level 
event with respect to the insurer in accordance with its 
RBC Plan or Revised RBC Plan; or 

4. Notification to the insurer by the Commissioner of 
a corrective order with respect to the insurer; or 

5. Increased requirements pursuant to P.L. 1993, 
c.235, § 4. 

(c) Upon receipt of the insurer's request for a hearing, 
the Commissioner shall set a date for the hearing, which 
date shall be no less than 10 nor more than 20 days after the 
date of the Commissioner's notice to the insurer granting 
the hearing. 

( d) All matters pertaining to a hearing or to an increase 
of capital or surplus pursuant to these rules shall be confi-
dential and not subject to subpoena or public inspection, 
except to the extent that the Commissioner finds release of 
information necessary to protect the public. 

( e) Failure to request a hearing upon filing of an RBC 
Report or failure to request a hearing within 20 days of 
notice of an Adjusted RBC Report shall be deemed a 
waiver of an insurer's right to a hearing pursuant to P.L. 
1993, c.235, § 4. 

Amended by R.1993 d.561, effective November 15, 1993. 
See: 25 N.J.R. 4309(a), 25 N.J.R. 5208(a). 

11:2-39.10 Confidentiality and prohibition on 
announcements 

(a) All RBC Reports (to the extent the information 
therein is not required to be set forth in a publicly available 
annual statement schedule) and RBC Plans (including the 
results or reports of any examination or analysis of an 
insurer performed pursuant hereto and any corrective order 
issued by the Commissioner pursuant to examination or 
analysis) with respect to any domestic insurer or foreign 
insurer which are filed with the Commissioner constitute 
information that might be damaging to the insurer if made 
available to its competitors, and therefore shall be kept 
confidential by the Commissioner. This information shall 
not be made public and/or be subject to subpoena, other 
than by the Commissioner and then only for the purpose of 
enforcement actions taken by the Commissioner pursuant to 
this subchapter or any other provision of the insurance laws 
of this State. 
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(b) The comparison of an insurer's total adjusted capital 
to any of its RBC Levels is a regulatory tool which may 
indicate the need for possible corrective action with respect 
to the insurer, and is not intended as a means to rank 
insurers generally. Therefore, except as otherwise required 
under the provisions of this subchapter, the making, publish-
ing, disseminating, circulating or placing before the public, 
or causing, directly or indirectly to be made, published, 
disseminated, circulated or placed before the public in a 
newspaper, magazine or other publication, or in the form of 
a notice, circular, pamphlet, letter or poster, or over any 
radio or television station, or in any other way, an advertise-
ment, announcement or statement containing an assertion, 
representation or statement with regard to the RBC Levels 
of any insurer, or of any component derived in the calcula-
tion, by any insurer, agent, broker or other person engaged 
in any manner in the insurance business would be mislead-
ing and is therefore prohibited; provided, however, that if 
any materially false statement with respect to the compari-
son regarding an insurer's total adjusted capital to its RBC 
Levels (or any of them) or an inappropriate comparison of 
any other amount to the insurer's RBC Levels is published 
in any written publication and the insurer is able to demon-
strate to the Commissioner with substantial proof the falsity 
of such statement, or the inappropriateness, as the case may 
be, then the insurer may publish an announcement in a 
written publication if the sole purpose of the announcement 
is to rebut the materially false statement. 

11:2-39.11 Supplemental provisions 
The provisions of this subchapter are supplemental to any 

other provisions of the laws of this State, and shall not 
preclude or limit any other powers or duties of the Commis-
sioner under such laws including, but not limited to, 
N.J.S.A. 17B:32-31 et seq. and N.J.A.C. 11:2-27. 

11:2-39.12 Foreign insurers 
(a) Any foreign insurer shall, upon the written request of 

the Commissioner, submit to the Commissioner an RBC 
Report as of the end of the calendar year just ended the 
later of the filing date or within 15 days after the request is 
received by the foreign insurer. 

(b) Any foreign insurer admitted to transact business in 
this State shall promptly submit to the Commissioner a copy 
of any RBC Plan or Revised RBC Plan that is filed with the 
insurance commissioner of any other state. 

( c) In the event of a company action level event or 
regulatory action level event with respect to any foreign 
insurer, if the insurance commissioner of the state of domi-
cile of the foreign insurer fails to require the foreign insurer 
to file an RBC Plan in a manner substantially similar to that 
specified under N.J.A.C. 11:2-39.4, the Commissioner may 
require the foreign insurer to file an RBC Plan with the 
Commissioner. In such event, the failure of the foreign 
insurer to file an RBC Plan with the Commissioner shall be 
grounds to order the insurer to cease and desist from 
writing new business in this State. 

11:2-39.15 

( d) In the event of an authorized control level event or a 
mandatory control level event with respect to any foreign 
insurer, if no domiciliary receiver has been appointed with 
respect to the foreign insurer under the rehabilitation and 
liquidation statute applicable in the state of domicile of the 
foreign insurer, the Commissioner may make application to 
the Superior Court pursuant to N.J.S.A. 17B:32-31 et seq. 
with respect to the liquidation of property of foreign insur-
ers found in this State, and the occurrence of the authorized 
control level event or mandatory control level event shall be 
considered adequate grounds for the application. 
Amended by R.1993 d.561, effective November 15, 1993. 
See: 25 N.J.R. 4309(a), 25 N.J.R. 5208(a). 

11:2-39.13 Severability clause 
If any provision of this subchapter, or the application 

thereof to any person or circumstance, is held invalid, such 
determination shall not affect the provisions or applications 
of this subchapter which can be given effect without the 
invalid provision or application, and to that end the provi-
sions of this subchapter are severable. 

11:2-39.14 Notices 
All notices by the Commissioner to an insurer which may 

result in regulatory action hereunder shall be effective upon 
dispatch if transmitted by registered or certified mail to the 
insurer's mailing address as provided pursuant to N.J.A.C. 
11:1-25 or, in the case of any other transmission, shall be 
effective upon the insurer's receipt of such notice. 

11:2-39.15 Phase-in provision 
(a) An insurer subject to this subchapter may request a 

temporary waiver of the minimum capital and surplus re-
quirements set forth in P.L. 1993, c.235 as follows: 

1. The insurer must make application in writing to the 
Commissioner by October 15, 1993. The waiver request 
shall be forwarded to: 

· New Jersey Department of Insurance 
Financial Examinations, Capital and Surplus Waiv-

ers 
20 West State Street 
CN 325 
Trenton, New Jersey 08625 

2. Filing the waiver request shall constitute a regulato-
ry action level event. The insurer shall prepare and file 
an RBC Plan with the Commissioner at the same address 
as set forth above, but the time for filing the RBC Plan 
shall be extended to 120 days. After such review, exami-
nation and analysis as is deemed necessary, the Commis-
sioner shall issue a corrective order which may include an 
appropriate limited waiver of the minimum capital and 
surplus requirements. In no event shall the corrective 
order temporarily waive the applicable capital and surplus 
requirements for a period of more than five years. 

3. If the insurer is responding to the corrective order 
in a manner satisfactory to the Commissioner, then the 
filing of an RBC Report shall not constitute an autho-
rized control level event or a mandatory control level 
event. 
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4. Solely for the purpose of this subsection, an insur-
er's RBC Plan may be limited to a certification that its 
capital and surplus meet the minimum requirements set 
forth in P.L. 1993, c.235 as of December 31, 1993. Such 
certification shall be signed by the insurer's Chief Execu-
tive Officer and shall have the effect of terminating the 
regulatory action level event. The Commissioner may 
request that the insurer submit additional documentation 
to support the certification, if necessary. 

(b) For RBC Reports required to be filed with respect to 
1993, the following requirements shall apply in lieu of the 
provisions of N.J.A.C. 11:2-39.5, 39.6 and 39.7: 

1. In the event of a regulatory action level event 
under N.J.A.C. 11:2-39.S(a)l, 2 or 3, the Commissioner 
shall take the actions required under N.J.A.C. 11:2-39.4. 

2. In the event of a regulatory action level event 
under N.J.A.C. ll:2-39.5(a)4, 5, 6, 7 or 9 or an authorized 
control level event, the Commissioner shall take the ac-
tions required under N.J.A.C. 11:2-39.5 with respect to 
the insurer. 

3. In the event of a mandatory control level event with 
respect to an insurer, the Commissioner shall take the 
actions required under N.J.A.C. 11:2-39.6 with respect to 
the insurer. 

(c) Until August 16, 1996, all insurers shall be deemed to 
have applied for, and been granted, a waiver from the 
requirement of P.L. 1993, c.235 § 2 to maintain their mini-
mum capital and surplus in cash and short term assets. This 
waiver shall not be construed to prevent the Commissioner 
from taking any other action authorized by law with regard 
to an insurer's financial condition including, but not limited 
to, action pursuant to N.J.S.A. 17B:32-31 et seq.; P.L. 1993, 
c.245; and N.J.A.C. 11:2-27. 

Amended by R.1993 d.561, effective November 15, 1993. 
See: 25 N.J.R. 4309(a), 25 N.J.R. 5208(a). 

SUBCHAPTER 40. LIFE, HEALTH AND ANNUITY 
REINSURANCE AGREEMENTS 

Authority 
N.J.S.A. 17:1-8.1, 17:lC-6, 17:23-1 et seq., 17:44A-24, 

17:45-1 et seq., 17B-18-62 et seq., l?B--21-1 et 
seq. and P.L. 1993, c.243. 

Source and Effective Date 
R.1993 d.562, effective October 15, 1993. 

See: 25 N.J.R. 4314(a), 25 NJ.R. 5212(a). 

Subchapter Historical Note 
Subchapter 40, Life, Health and Annuity Reinsurance Agreements, 

was adopted as emergency new rules R.1993 d.453, effective August 16, 
1993 (to expire October 15, 1993). See: 25 N.J.R. 4314(a). The 
provisions of R.1993 d.453 were readopted as R.1993 d.562. See: 
Source and Effective Date. 

DEPARTMENT OF INSURANCE 

11:2-40.1 Purpose and scope 

(a) The purpose of this subchapter is to provide stan-
dards for reinsurance agreements pursuant to which a ced-
ing insurer may reduce a liability or establish an asset on 
any financial statements filed with the Department. 

(b) This subchapter shall apply to the following: 

1. All domestic insurers authorized to transact life 
insurance, accident and health insurance or annuity busi-
ness in this State; 

2. All foreign and alien insurers authorized to transact 
life insurance, accident and health insurance or annuity 
business in this State which otherwise are not subject to 
rules in their state of domicile that are substantially 
similar to those contained herein; 

3. All reinsurers authorized to effect life, accident and 
health or annuity reinsurance agreements in this State; 
and 

4. All reinsurance agreements entered into by an enti-
ty subject to this subchapter, except as N.J.A.C. 11:2-40.5 
may apply. 

( c) This subchapter shall not apply with respect to as-
sumption reinsurance agreements. N.J.A.C. ll:2-40.4(a)l, 
4, 6 and 7 shall not apply to catastrophe, stop-loss or other 
nonproportional reinsurance. N.J.A.C. ll:2-40.4(a)4, 6 and 
7 shall not apply to term reinsurance. 

Amended by R.1993 d.562, effective November 15, 1993. 
See: 25 N.J.R. 4314(a), 25 N.J.R. 5212(a). 

11:2-40.2 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise: 

"Actuary" means a Member of the American Academy of 
Actuaries or a Fellow of the Society of Actuaries or a 
Fellow of the Casualty Actuarial Society who is qualified by 
training and experience, pursuant to the standards promul-
gated by the Actuarial Standards Board, to provide the 
opinions required in this subchapter. 

"Assumption reinsurance" means reinsurance whereby 
the reinsurer assumes from the ceding insurer all risks, 
obligations, duties and rights arising under a policy; follow-
ing assumption, a policy is treated by all persons as if the 
reinsurer were the insurer which had issued the policy. 

"Authorized" means that an insurer has a certificate of 
authority issued by the Commissioner to act as an insurer in 
this State pursuant to Title 17 or 17B of the New Jersey 
Statutes. 
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"Catastrophe reinsurance" means reinsurance of the risk 
that the aggregate number or dollar amount of claims 
incurred under a set of policies as a result of a single event 
or occurrence, such as an accident or a storm, will exceed a 
defined threshold number or amount. 

"Ceding insurer" means an insurer which procures indem-
nification for itself from another insurer with respect to all 
or part of an insurance risk associated with one or more 
policies issued by the former insurer, should losses be 
sustained. 

"Commissioner" means the Commissioner of the New 
Jersey Department of Insurance. 

"Department" means the New Jersey Department of 
Insurance. 

"Domestic" means an entity formed under the laws of this 
State. 

"Insurer" means any person or entity transacting the 
business of life, accident or health insurance, or annuities. 

"LTC" means long-term care insurance. 

"Policy" means any life insurance, health insurance or 
annuity policy or contract, as defined pursuant to N.J.S.A. 
17B:17-3, 4 and 5, which is not reinsurance. 

"Reinsurance" means a contractual arrangement whereby 
an insurer, for some consideration, agrees to indemnify a 
ceding insurer for all or part of a loss which the ceding 
insurer may incur under one or more policies that the 
ceding insurer has or will issue. This term is intended to 
include facultative reinsurance, automatic reinsurance 
agreements, reinsurance agreements of pools and associa-
tions, and such other similar reinsurance arrangements by 
whatever name or device. 

"ReAf1surance credit" means the amount of a liability 
reduct10n or the asset established as permitted by this 
subchapter. 

"Reinsurer" means an insurer which agrees to provide 
reinsurance. 

"Renewable term reinsurance" means term reinsurance 
which is renewable, automatically or at the option of the 
ceding insurer, for successive terms at rates not exceeding 
those guaranteed in the reinsurance agreement. 

"Significant risk" means an element of risk associated 
with a policy such that the actual experience of an insurer 
related to such element will have a direct and material 
effect on the profit or loss realized by the insurer as a 
consequence of having issued or assumed such policy. 

"Stop-loss reinsurance" means reinsurance of the risk that 
the aggregate number or dollar amount of claims incurred 

11:2-40.3 

under a set of policies during a specified period will exceed 
a defined threshold number or amount. 

"Term reinsurance" means reinsurance of the risk that a 
mortality or morbidity claim on an insured life will be 
incurred during a specified term, such as one year. 

11:2-40.3 Reinsurance agreements 
(a) No ceding insurer subject to this subchapter shall 

enter into any new reinsurance agreement, nor amend any 
existing reinsurance agreement so as to increase its reinsur-
ance credit, which shall reduce any liability or establish any 
asset in any financial statement filed with the Department 
except pursuant to the following requirements: 

1. The reinsurance agreement or amendment shall be 
filed with the Commissioner no later than 30 days after its 
execution. In addition, no domestic insurer shall enter 
into any reinsurance agreement for which the Commis-
sioner has been granted statutory prior approval authority 
involving a substantial transfer of risk without the prior 
approval of the Commissioner. For purposes of this 
subsection, a transfer of risk associated with a reinsurance 
agreement is considered to be substantial if a material 
number or percentage of policies are affected by the 
agreement, or if there is a material change in the reserve 
liabilities on the policies affected by the agreement. Such 
agreements shall be submitted to: 

Valuation and Statement Bureau 
Life and Health Actuarial Services 
New Jersey Department of Insurance 
CN 325 
Trenton, NJ 08625-0325 

2. This filing shall include a written opm1on of an 
actuary representing the reinsurer which describes the 
ceding insurer's significant risks under the policies rein-
sured and specifies the extent (if any) to which these 
significant risks are transferred to the reinsurer. 

3. Each reinsurance agreement filed with the Depart-
ment shall be accompanied by documentation detailing 
the financial impact of the agreement. This documenta-
tion shall include information as to reserves transferred 
under the agreement and details as to payment and 
expense charges to and from each party to the agreement. 

(b) No reinsurance agreement or amendment to any 
agreement may be used to reduce any liability or to establish 
any asset in any financial statement filed with the Depart-
ment unless the agreement, amendment or a binding letter 
of intent has been duly executed by both parties no later 
than the last day of the period covered by the financial 
statement, filed with the Commissioner pursuant to (a) 
above and meets the following standards: 

1. In the case of a letter of intent, the letter of intent 
shall stipulate that the reinsurance agreement is subject to 
approval by the Commissioner where the Commissioner 
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has been granted statutory prior approval authority, and 
that no reserve credits shall be taken by the insurer until 
the Commissioner has approved the agreement. 

2. In the case of a letter of intent, a reinsurance 
agreement or an amendment to a reinsurance agreement 
must be executed within a reasonable period of time, not 
exceeding 90 days from the execution date of the letter of 
intent, and before the filing of the first financial statement 
in which a credit is to be taken, in order for credit to be 
granted for the reinsurance ceded. 

3. The reinsurance agreement or amendment shall 
stipulate that coverage thereunder shall terminate if it is 
not approved by the Commissioner where the Commis-
sioner has been granted statutory prior approval authority 
and that, in any financial statement filed before the 
Commissioner has approved it, the ceding insurer shall 
take no reinsurance credit therefor, other than for any net 
cash refund available in the event that the agreement is 
not approved. 

4. The reinsurance agreement shall stipulate that the 
written agreement, including any written amendments 
thereto, as filed with the Commissioner constitutes the 
entire agreement between the parties with respect to the 
risks being reinsured thereunder. The reinsurance agree-
ment shall further stipulate that to the extent the original 
agreement required prior approval by the Commissioner, 
any change or modification of its terms shall be null and 
void unless made by written amendment signed by both 
parties and filed with the Commissioner for approval 
along with any necessary revisions to the actuarial opinion 
required by ( a )2 above. There shall be no additional 
terms or conditions, either written or oral, and the parties 
to the reinsurance agreement shall not enter into any 
understandings or supplemental agreements with respect 
to the reinsurance, other than those set forth in the 
written agreement filed with the Commissioner. 

5. The reinsurer shall not require, and the ceding 
insurer shall not make, any representations or warranties 
about the future experience under the policies being 
reinsured, nor any other representations or warranties 
which are not reasonably related to the policies being 
re insured. 

Amended by R.1993 d.562, effective November 15, 1993. 
See: 25 N.J.R. 4314(a), 25 N.J.R. 5212(a). 

11:2-40.4 Agreements or conditions precluding reduction 
of liability or inclusion as an asset 

(a) Except as N.J.A.C. 11:2-40.5 applies, no insurer shall 
reduce any liability or establish any asset in any financial 
statement filed with the Department for any reinsurance 
ceded if by the terms of the reinsurance agreement, any of 
the following conditions exist, in substance or effect: 
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1. Renewal expense allowances provided or to be 
provided to the ceding insurer by the reinsurer in any 
accounting period are not sufficient to cover anticipated 
allocable renewal expenses of the ceding insurer on the 
portion of the business reinsured unless an adequate 
liability is established by the ceding insurer for the present 
value of the shortfall by taking into consideration assump-
tions equal to the applicable statutory reserve basis on the 
business reinsured. Those expenses include commissions, 
premium taxes and direct expenses including, but not 
limited to, billing, valuation, claims and maintenance ex-
pected by the ceding insurer at the time the business is 
re insured; 

2. The ceding insurer can be deprived of surplus or 
assets at the reinsurer's option or automatically upon the 
occurrence of some event, such as the insolvency of the 
ceding insurer, except that termination of the reinsurance 
agreement by the reinsurer for nonpayment of reinsur-
ance premiums or other amounts due, such as modified 
coinsurance reserve adjustments, interest and adjustments 
on funds withheld, and tax reimbursements, shall not be 
considered to be such a deprivation of surplus or assets; 

3. The ceding insurer is required to reimburse the 
reinsurer for negative experience under the reinsurance 
agreement, except that neither offsetting experience re-
funds against current and prior years' losses under the 
agreement nor payment by the ceding insurer of an 
amount equal to the current and prior years' losses under 
the agreement upon voluntary termination of in force 
reinsurance by the ceding insurer shall be considered such 
a reimbursement to the reinsurer for negatives experi-
ence. Voluntary termination does not include situations 
where termination occurs because of unreasonable provi-
sions which allow the reinsurer to reduce its risk under 
the agreement. An example of such a provision is the 
right of the reinsurer to increase reinsurance premiums or 
risk ~d expense charges to excessive levels forcing the 
ceding company to prematurely terminate the reinsurance 
treaty; 

4. The ceding insurer is required, at specific points in 
time scheduled in the agreement, to terminate or auto-
matically recapture all or part of the reinsurance ceded; 

5. The reinsurance agreement involves the possible 
payment by the ceding insurer to the reinsurer of amounts 
other than from income realized from the reinsured poli-
cies. For example, it is improper for a ceding company to 
pay reinsurance premiums, or other fees or charges to a 
reinsurer which are greater than the direct premiums 
collected by the ceding company; 

6. The treaty does not transfer all of the significant 
risk inherent in the business being reinsured. Exhibit 1 
entitled "Significant Risks" appearing in the Appendix to 
this subchapter identifies the risks considered to be signif-
icant for the various products or types of business set 
forth in the table. For products not specifically included, 
the risks determined to be significant shall be consistent 
with this table; 
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7. The credit quality, reinvestment, or disintermedia-
tion risk is significant for the business reinsured and the 
ceding company does not ( other than for the classes of 
business excepted in (a)8 below) either transfer the un-
derlying assets to the reinsurer, maintain such assets in a 
separate trust or escrow account, or otherwise establish a 
mechanism by contractual arrangement satisfactory to the 
Commissioner whereby the underlying assets are legally 
segregated; 

8. Notwithstanding the requirements of (a)7 above, 
the assets supporting the reserves for the following classes 
of business and any classes of business which do not have 
a significant credit quality, reinvestment, or disintermedia-
tion risk may be held by the ceding company without 
segregation of such assets: Health Insurance-LTC/LTD; 
Traditional Non-Par Permanent; Traditional Par Perma-
nent; Adjustable Premium Permanent; Indeterminate 
Premium Permanent; and Universal Life Fixed Premium 
(no dump-in premiums allowed). The formula for deter-
mining the reserve interest rate adjustment should reflect 
the ceding company's investment earnings and incorpo-
rate all realized and unrealized gains and losses reflected 
in the financial statement. The formula set forth as 
Exhibit 2 in the Appendix to this subchapter is an exam-
ple of an acceptable formula; 

9. Settlements are made less frequently than quarterly 
or payments due from the reinsurer are not made in cash 
within 90 days of the settlement date; 

10. The ceding insurer is required to make represen-
tations or warranties which are not reasonably related to 
the business being reinsured; 

11. The ceding insurer is required to make represen-
tations or warranties about future performance of the 
business being reinsured; 

12. The reinsurance agreement is entered into for the 
principal purpose of producing significant surplus aid for 
the ceding insurer, typically on a temporary basis, while 
not transferring all of the significant risks inherent in the 
business reinsured and, in substance or effect, the expect-
ed potential liability to the ceding insurer remains basical-
ly unchanged. 

(b) Notwithstanding (a) above, in financial statements 
filed with the Department a ceding insurer subject to this 
subchapter may, with the prior approval of the Commission-
er, take such reinsurance credit as the Commissioner may 
deem consistent with the fair presentation of the insurer's 
financial condition under statutory accounting principles ( as 
permitted or prescribed by Title 17B of the New Jersey 
revised statutes and rules and regulations promulgated 
thereunder), including actuarial interpretations and stan-
dards adopted by the Department. 

11:2-40.6 

11:2-40.5 Exceptions to agreements or conditions 
precluding reduction of liability or inclusion as 
an asset 

(a) Agreements entered into on or after August 16, 1993 
which involve the reinsurance of business issued prior to the 
effective date of the agreements, along with any subsequent 
amendments thereto, shall be filed by the ceding company 
with the Commissioner within 30 days from their date of 
execution. 

(b) Any increase in surplus net of Federal income tax 
resulting from arrangements described in (a) above shall be 
identified separately on the insurer's financial statement as a 
surplus item (aggregate write-ins for gains and losses in 
surplus in the Capital and Surplus Account, page 4 of the 
Annual Statement) and recognition of the surplus increase 
as income shall be reflected on a net of tax basis in the 
"Reinsurance Ceded" line, page 4 of the Annual Statement 
as earnings emerge from the business reinsured. 

(c) Insurers subject to this subchapter shall reduce to 
zero by December 31, 1995 any reserve credits or assets 
established with respect to reinsurance agreements entered 
into prior to August 16, 1993 which, under the provisions of 
this subchapter would not be entitled to recognition of the 
reserve credits or assets; provided, however, that the rein-
surance agreements shall have been in compliance with laws 
or regulations in existence immediately preceding August 
16, 1993. 

11:2-40.6 Additional standards 
(a) The ceding insurer's actuary signing the financial 

statement actuarial opinion with respect to the valuation of 
reserves shall consider this subchapter and any applicable 
actuarial standards of practice when determining the proper 
credit in financial statements filed with the DeparJment. 
The actuary shall maintain adequate documentation and be 
prepared upon request by the Department to describe the 
actuarial work performed for inclusion in the financial 
statements and to demonstrate that such work conforms to 
this subchapter. 

(b) Compliance with N.J.A.C. 11:2-40.4 shall not abro-
gate the requirement that reserve credits shall be based 
upon actual liability assumed by a reinsurer to reimburse a 
ceding insurer for benefits that the ceding insurer is obligat-
ed to pay under its direct policies and that gave rise to a 
required statutory reserve amount. An agreement meeting 
the technical requirements of N.J.A.C. 11:2-40.4, but failing 
to comply with the objective of this rule, shall not provide a 
basis for the taking of reserve credits by a ceding insurer. 

(c) The ceding insurer shall maintain data used to deter-
mine reinsurance credits at its place of business for review 
by the Department upon request. Such data and documen-
tation shall demonstrate compliance by the ceding insurer 
with this subchapter, and shall include, but not be limited to: 

1. A comparison of the renewal expense allowances 
with the ceding insurer's anticipated expenses; and 
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2. A comparison of the guaranteed reserve adjustment 
interest rates to the maximum allowable statutory valua-
tion rates in accordance with N.J.S.A. 17B:19-8. 

Amended by R.1993 d.562, effective November 15, 1993. 
See: 25 N.J.R. 4314(a), 25 N.J.R. 5212(a). 

11:2-40. 7 Penalties 
Failure to comply with the terms of this subchapter may 

result in the denial of any credit taken for the reinsurance 
agreement, as well as the assessment of any and all penalties 
available pursuant to law. These penalties may be assessed 
against any and all parties to a reinsurance agreement that 
fails to comply with the terms of this subchapter. 
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11:2-40.8 Severability 

If any provision of this subchapter or the application 
thereof to any person or circumstance is held to be invalid 
for any reason, the remainder of the subchapter and the 
application of such provision to other persons or circum-
stances shall not be affected thereby. 
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APPENDIX 

EXHIBIT 1 

Significant Risks 

Products/Types or Business 

Health Insurance-other than LTC/LID* 
Health Insurance-LTC/LID* 
Immediate Annuities 
Single Premium Deferred Annuities 
FleXJble Premium Deferred Annuities 
Guaranteed Interest Contracts 
Other Annuity Deposit Business 
Single Premium Whole Life 
Traditional Non-Par Permanent 
Traditional Non-Par Term 
Traditional Par Permanent 
Traditional Par Term 
Adjustable Premium Permanent . 
Indeterminate Premium Permanent 
Universal Life Flexible Premium 
Universal Life Fixed Premium 
Universal Life Fixed Premium 

dump-in premiums allowed 

+ = Significant/O = Insignificant 
*LTC = Long Term Care Insurance 
LID = Long Tenn Disability Insurance 

.. Risk categories 
a. Morbidity 
b. Mortality 

• 
+ 
+ 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

Risk Cateaories .. 
b C d e r 
0 + 0 0 0 
0 + + + 0 
+ 0 + + 0 
0 + + + + 
0 + + + + 
0 0 + + + 
0 + + + + 
+ + + + + 
+ + + + + 
+ + 0 0 0 
+ + + + + 
+ + 0 0 0 
+ + + + + 
+ + + + + 
+ + + + + 
+ + + + + 
+ + +· + + 

c. Lapse. This is the risk that a policy will voluntarily terminate prior to the recoupment 
of a statutory surplus ,strain experienced at issue of the policy. 

d. Credit Quality (Cl). This is the risk that invested assets supporting the reinsured business 
will decrease in value. The main hazards are that assets will default or that there will 
be a decrease in earning power. It excludes market value declines due to changes in 
interest rate. 

e. Reinvestment (C3). This is the risk that interest rates will fall and funds reinvested (coupon 
payments or monies received upon asset maturity or call) will therefore earn less than 
expected. If asset durations are less than liability durations, the mismatch will increase. 

f. Disintermediation (C3). This is the risk that interest rates rise and policy loans and 
surrenders increase or maturing contracts do not renew at anticipated rates of renewal. 
If asset durations are greater than the liability durations, the mismatch will increase. 
Policyholders will move their funds into new products offering higher rates. The company 
may have to sell assets at a loss to provide for these withdrawals. 

EXHIBIT 2 

Formula for Determining Reserve Interest Rate Adjustment 

Rate = 2 (I + CG) 
X+Y-1-CG 

Where: I is the net investment income 
CG is capital gains less capital losses 

X is the current year cash and invested assets plus investment 
income due and accrued less borrowed money 

Y is the same as X but for the prior year 

All data is as reported in the Annual Statement. 

Amended by R.1993 d.562, effective November 15, 1993. See: 25 N.J.R. 4314(a), 25 N.J.R. 5212(a). 
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11:2-41.1 

SUBCHAPTER 41. WINDSTORM MARKET 
ASSISTANCE PROGRAM 

Authority 

N.J.S.A. 17:1C-6(e), 17:22-6.14al, 17:29A-14, and 17:29D-1. 

Source and Etl'ectlve Date 

R.1995 d.53, effective January 17, 1995. 
See: 26 N.J.R. 4304(a), 27 N.J.R. 364(a). 

11:2-41.1 Purpose and scope 

(a) The purpose of this subchapter is to establish a 
program to ensure that eligible property owners in the 
coastal areas of the State are able to obtain homeowners' 
insurance through voluntary market outlets by: 

1. Creating an Informal Referral Program ("IRP") by 
which information is provided to consumers and produc-
ers about insurers which are actively writing homeowners' 
insurance in the coastal areas of the State; and 

2. Establishing the framework for a Formal Assistance 
Program ("FAP") among voluntary market insurers for 
qualified applicants unable to secure homeowners' cover-
age through normal market channels or the informal 
referral program and for the equitable distribution of such 
risks to insurers that choose to accept risks. 

(b) The provisions of this subchapter shall apply to all 
property and casualty insurers admitted to write home-
owners' insurance in this State. 

11:2-41.2 Definitions 

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise. 

"Coastal area" shall be those areas of the State identified 
by postal zip code as set forth in Appendix A to this 
subchapter which is incorporated herein by this reference. 

"Commissioner" means the Commissioner of the New 
Jersey Department of Insurance. 

"Department" means the New Jersey Department of 
Insurance. 

"Homeowners' insurance" means the type of personal 
lines insurance provided against loss to real and personal 
property as defined in the standard fire policy and extended 
coverage endorsement thereon, a dwelling policy, the home-
owner's multiple peril policy, insurance against the perils of 
vandalism, malicious mischief, burglary, or theft, or liability 
insurance, or any combination thereof, delivered or issued 
for delivery in this State. These policies include, but are 
not limited to, coverages written under six basic forms as 
follows: 

DEPARTMENT OF INSURANCE 

1. Form 1-Basic, which covers: The dwelling, other 
structures, and personal property against fire, lightning, 
the extended coverage perils, vandalism, malicious mis-
chief, theft, and glass breakage. Loss of use and addi-
tional coverages listed below are also included in this and 
each of the homeowners forms. 

2. Form 2-Broad, which covers: The perils listed in 
Form 1 above plus falling objects; weight of ice, snow or 
sleet; accidental discharge from a plumbing, heating, air 
conditioning or sprinkler system or household appliance; 
tearing, cracking, burning, or bulging of a steam or hot 
water heating system; freezing of a plumbing, heating, air 
conditioning or sprinkler system or a household appli-
ance; damage from artificially generated electricity; and 
volcanic eruption. 

3. Form 3-Special, which covers: The dwelling and 
other structures on an open perils basis. Coverage on 
personal property applies with respect to the broad 
named perils insured under Form 2 above, plus the peril 
of damage by glass or safety glazing material which is part 
of a building, storm door or storm window. 

4. Form 4-Tenants and Renters, which primarily 
covers: Tenants of a rented premises and provides only 
personal property coverage (no coverage on dwellings or 
on other structures) plus a limited amount of coverage on 
building additions and alterations made by the insured. 

5. Form 6-Condominium: This form is designed es-
pecially for residential condominium unit owners. 

6. Form 8-Modified coverage: This form is designed 
for homes not considered eligible for replacement cost 
coverage. 

"Insurer" means any person or persons, corporation, asso-
ciation, partnership, company, or other legal entity admitted 
to transact the business of homeowners' insurance in this 
State except any residual market mechanism created by or 
pursuant to statute. 

"Qualified applicant" means an applicant for home-
owners' insurance whose property is located in the defined 
coastal area and who has applied for insurance to at least 
three admitted voluntary market insurers and has been 
denied coverage. 

"Windstorm Market Assistance Program" or "Windstorm 
MAP" means the program created at N.J.A.C. 11:2-41.3. 

11:2-41.3 Creation of the Windstorm MAP 
(a) There is hereby created in the State of New Jersey a 

plan for the administration and apportionment of home-
owners' insurance for qualified applicants to be known as 
the New Jersey Windstorm Market Assistance Program. 

(b) The Windstorm MAP shall be administered by a 
governing committee appointed pursuant to this subchapter 
and a plan of operation approved by the Commissioner. 

5-15-95 2-128 



INSURANCE GROUP 

(c) The administrative offices of the Windstorm MAP 
shall be located within the State of New Jersey. 

( d) All insurers admitted to transact and transacting the 
business of homeowners' insurance shall be members of the 
Windstorm MAP. 

(e) The Independent Insurance Agents of New Jersey, 
Professional Insurance Agents of New Jersey and Insurance 
Brokers Association of New Jersey shall also be participants 
of the Windstorm MAP. 

11:2-41.4 Governing committee 
(a) The Windstorm MAP shall be administered by a 

governing committee of nine voting members. 

1. Five members shall be salaried employees of insur-
ers which are members of the Windstorm MAP. No 
more than one member shall be employed by the same 
insurer. 

2. Three members shall be licensed producers. 

3. One member shall be a public representative ap-
pointed by the Commissioner who is knowledgeable about 
homeowners' insurance matters but who is not employed 
by, or otherwise affiliated with, insurers, insurance pro-
ducers, or other entities of the insurance industry. 

4. The Commissioner, or his or her designated repre-
sentative, shall be an ex-officio, non-voting member of the 
governing committee. 

(b) The following insurer trade organizations shall each 
nominate two members to represent insurers: 

1. Alliance of American Insurers; 

2. American Insurance Association; 

3. National Association of Independent Insurers; and 

4. New Jersey Association of Mutual Insurance Com-
panies. 

( c) The Commissioner shall appoint one member from 
insurers which are not members of the organizations identi-
fied in (b) above. After a Plan of Operation is adopted, 
such insurers shall nominate two members in accordance 
with a fair method set forth in the plan of operation. 

( d) The following organizations shall each nominate two 
members: ' 

1. Independent Insurance Agents of New Jersey; 

2. Insurance Brokers' Association of New Jersey; and 

3. Professional Insurance Agents of New Jersey. 

( e) With regard to the nomination of members set forth 
in (b}, (c) and (d) above, in the event the Commissioner 
fails to appoint either of the nominees, the organization 
shall nominate another representative. 

11:2-41.5 

(t) The initial governing committee appointed pursuant 
to this subchapter shall serve for staggered terms of one or 
two years or until successors are appointed. Thereafter, all 
members of the governing committee shall serve for one 
year or until a successor is appointed. Each member may 
designate an alternate. 

(g) All meetings of the governing committee shall be 
conducted in accordance with this subchapter and the plan 
of operation. 

(h) The governing committee shall have the power and 
duty to: 

1. Develop and submit to the Commissioner for ap-
proval a plan of operation; 

2. Investigate complaints and hear appeals from mem-
bers or participants about any matter pertaining to the 
proper administration of the Windstorm MAP; 

3. Provide for the establishment of subcommittees, to 
which may be delegated specific tasks and the authority to 
act on behalf of the governing committee; and 

4. Perform such other functions as may be necessary 
and proper in accordance with this subchapter and the 
approved plan of operation. 

11:2-41.5 Plan of operation 
(a) The plan of operation shall provide for the prompt 

and efficient administration of the IRP established by the 
Department, and for the provision of homeowners' insur-
ance to qualified applicants under the F AP. The plan of 
operation shall provide for the following: 

1. The internal organization and proceedings of the 
governing committee; 

2. The coverages to be offered through the Wind-
storm MAP to qualified applicants; 

3. Procedures to distribute on an equitable basis risks 
qualified for coverage based on the voluntary commit-
ment of insurers to accept risks; 

4. Procedures by which insurers may voluntarily agree 
to participate and to provide coverage through the Wind-
storm MAP; 

5. Procedures to apply for coverage, including disqual-
ifying characteristics; 

6. Procedures for handling complaints and appeals to 
the governing committee; 

7. Procedures for the operation of the informal refer-
ral program; 

8. Procedures for the payment of commissions, where 
practicable, to licensed insurance producers that recognize 
the importance of maintaining producer/consumer rela-
tionships; and 
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9. Such other provisions as are deemed necessary by 
the governing committee for the operation of the Wind-
storm MAP. 

(b) The governing committee shall, within 30 days of the 
adoption of these rules, submit to the Commissioner, for his 
or her review and approval, a proposed plan of operation. 
After approval of the plan, the governing committee may 
thereafter propose an amendment to the plan of operation 
at any time for review and approval by the Commissioner. 
If approved, the Commissioner shall certify approval to the 
governing committee. 

1. If the Commissioner disapproves all or any part of 
the plan of operation or any amendment, he or she shall 
return same to the governing committee with a statement 
that sets forth the reasons for his or her disapproval and 
may include other recommendations he or she may wish 
to make. 

2. If the governing committee does not submit a plan 
of operation by February 16, 1995, or a new plan which is 
acceptable to the Commissioner within 30 days after the 
disapproval of a proposed plan, the Commissioner may 
promulgate a plan of operation and certify same to the 
governing committee, until such time as the governing 
committee submits its own plan of operation which is 
acceptable to the Commissioner. 

3. The Commissioner may review the plan of opera-
tion at any time and may suggest amendments to the 
governing committee. 

11:2-41.6 Informal Referral Program ("IRP") 

(a) The IRP shall provide for the distribution to the 
public of information about insurers offering coverage to 
qualified applicants that meet current underwriting guide-
lines. 

(b) The governing committee shall provide in the plan of 
operation for administration of the IRP, which shall include 
provision for maintaining necessary records in order to 
confirm the applicant's qualification for the F AP pursuant 
to N.J.AC. 11:2-41.7(a)2. 

(c) The Windstorm MAP may revise the IRP as necessary 
to provide maximum assistance to property owners seeking 
homeowners' insurance in the coastal area; however, only 
the Department may gather underwriting information from 
homeowner insurers the Department determines is needed 
for use in the IRP. 

11:2-41.7 Formal Assistance Program ("FAP") application 
process 

(a) Any person applying for homeowners' insurance 
through the F AP shall demonstrate that he or she is a 
qualified applicant. 

DEPARTMENT OF INSURANCE 

(b) The F AP shall arrange for coverage to qualified 
applicants to the extent that the Windstorm MAP has 
capacity to provide such coverage based upon the partic-
ipation of insurers. 

(c) The governing committee shall establish procedures in 
the plan of operation with respect to documentation to be 
provided by the applicant or the producer showing (where 
applicable) the reasons for termination of previous insur-
ance coverage, including, but not limited to: 

1. Previous insurance company name and policy num-
ber; 

2. Reasons for termination and effective date of ter- . 
mination; and 

3. Claim history for the preceding three years. 

( d) Those insurers that have agreed to consider risks 
through the F AP shall provide homeowners' insurance cov-
erage to qualified applicants in accordance with each insur-
ers' voluntary commitment to participate and to provide 
coverage. 

11:2-41.8 Right to petition for appeal to the 
Commissioner 

(a) A member or participant may petition for appeal to 
the Commissioner from an adverse decision of the govern-
ing committee by filing a request in writing within 20 days of 
the date of receipt of the written decision of the governing 
committee. 

1. The written request to appeal shall set forth the 
facts upon which it is based and include a copy of the 
written decision of the governing committee. 

2. The Commissioner shall notify the petitioner and 
the governing committee within 30 days whether the 
request to appeal shall be granted. 

3. Notice from the Commissioner that an appeal has 
been granted shall also provide a statement about wheth-
er the action of the governing committee has been stayed 
pending the disposition of the appeal. 

(b) An appeal to the Commissioner granted pursuant to 
this rule shall be conducted on the record before the 
governing committee in accordance with applicable provi-
sions of the Administrative Procedure Act, N.J.S.A. 
52:14B-1 et seq., and the Uniform Administrative Proce-
dure Rules, N.J.A.C. 1:1. 

11:2-41.9 Reports 

Member insurers shall, no less frequently than quarterly, 
submit reports relative to the amount of homeowners' insur-
ance in force and new business written in a format which 
shall be prescribed by Order of the Commissioner. 
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11:2-41.10 Windstorm deductibles 
Member insurers that demonstrate pursuant to the provi-

sions of this subchapter proportionate Statewide and coastal 
area market shares, may file for approval, pursuant to 
N.J.S.A. 17:29A-1 et seq., amendments to their filed rating 
systems in order to offer optional and/or mandatory wind-

11:2-41.10 

storm deductibles. In determining whether to approve such 
filings, the Commissioner shall consider the insurer's dem-
onstrated participation in the homeowners' insurance mar-
ket and whether approval of the filing will contribute to 
improve availability and affordability of homeowners' insur-
ance in the coastal areas. 
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APPENDIX A 

COASTAL REGION ZIP CODES 

07002 07715 07753 08203 08405 08742 
07008 07716 07755 08204 08406 08750 
07036 07717 07756 08212 08411 08751 
07064 07718 07757 08223 08721 08752 
07077 07719 07758 08226 08723 08753 
07201 07720 07760 08230 08724 08754 
07202 07721 07762 08243 08730 08755 
07206 07723 07764 08247 08731 08756 
07302 07730 08005 08248 08732 08757 
07304 07732 08006 08260 08734 08758 
07305 07734 08008 08400 08735 08832 
07306 07735 08050 08401 08736 08861 
07709 07737 08087 08402 08738 08862 
07711 07740 08092 08403 08739 08878 
07712 07748 08202 08404 08740 08879 
07713 07750 
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