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Mary Feeney,

Relator-Appellant, 
vs.

George H. B urke, J oseph S. 
‘Hoff, Alexander B . F ordyce 
and Edward H. W right, com­
posing the Civil Service Com­
mission of the State of New 
Jersey,

Respondents.

B R I E F  F O B  A P P E L L A N T .

Jersey City has adopted the provisions of the 
so-called “Walsh Act”, Chapter 221, Laws of 1911 
(Case, p. 5, par. 2). The present members of the 
Board of Commissioners of that City were elected 
on the 10th day of June, 1913, and were organized 
under said Act on the 17th day of June, 1913. 
On the day last mentioned George F. Brensinger, 
one of the members of the said Board, was elected 
or appointed by the said Board of Commissioners 
to be Director of Revenue and Finance and at the 
same time was elected or appointed by the said 
Board Treasurer of Jersey City, Comptroller of 
Jersey City and City Collector of Jersey City 
(Case, p. 6 , par. 4 ). Subsequently, the said 
George F. Brensinger appointed one Joseph F. S. 
Fitzpatrick to be his private secretary and the 
said Fitzpatrick was such private secretary when 
relator was appointed as hereinafter set out. ¡Sub­
sequently, on the 29th day of October, in the year
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1914, the said Board, declaring that there was 
necessity for a confidential stenographer to the 
said Brensinger as City Comptroller, appointed 
the relator su<ch stenographer (Case, p. 7, par.
5) . The City Clerk of Jersey City certified such 
last mentioned appointment to the Board of Civil 
Service Commissioners (Case, p. 8 , 11. 7-11). The 
Civil Service Commissioners declined to consider 
the said relator as being in the exempt class un­
der the provisions of the so-called Civil Service 
Law (P. L. 1908, p. 235) (Case, p. 8 , 11. 19-34). 
The said Civil Service Board has also refused to 
certify the name of the said relator for payment 
as provided for in the twrenty-sixth section of the 
said Civil Service Act (Case, p. 13, 11. 1-9) and 
it is under this twenty-sixth section that she now 
makes her application for a writ as authorized 
and directed therein. She has performed the 
services of such stenographer (Case, p. 11, par
6 )  .

The theory of the relator is that her appoint­
ment is valid and that she is entitled to payment 
as an appointee coming within the fourth sub­
division of the thirteenth section of the Civil Ser­
vice Act as a stenographer to a principal execu­
tive officer, to wit, the Comptroller of Jersey City.

P O IN T  I.

T h e re la to r  is th e proper p a r ty  to seek
th is  w rit.

The Civil Service Act (Section 26) provides 
that no fiscal officer of any municipality that has 
adopted the provisions of that act shall draw, 
sign or issue any warrant for the payment of the 
salary of any employe or other person in the 
classified service unless the name of such em 
ploye shall hear the certificate of the Civil Ser­
vice Commission to the effect that the employe
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has been appointed, employed, etc., in pursuance 
of the rules of the Civil Service Commission. It 
then says:

“Any officer, clerk, employe or person en­
titled to be certified by the said commission 
to the Comptroller, or other fiscal officer or 
disbursing officer as having been appointed 
or employed in pursuance of law and of the 
rules made in accordance with this act, who 
shall be refused such certificate, may main­
tain a proceeding by mandamus to compel 1 0  
such commission to issue such certificate” 
(Comp. Stat. p. 3805, sec. 82).

POINT II.

Relator is an em ploye in  th e exem p t  
class o f th e C iv il Service.

So far as counsel has been able to learn, this is 
a case of first impression in this particular so far 
as the reports of this State are concerned. After 
considerable activity, no decision is found in the 2 0  
books construing the fourth sub-division of Sec- 
don 13 of the Civil Service Law (Comp. Stat. p. 
3800). The meaning of that subdivision, how­
ever, is so clear that the failure to secure expres­
sions of opinion upon it can hardly be of any 
moment. If the phrase comprised in the last three 
words thereof is established, no further light need 
be obtained. The pertinent parts of the thir­
teenth section of that act are as follows: ao

“The following positions shall be included 
m the exempt class:

* * * * * *
‘d4) One private secretary or clerk, or 

stenographer, of each judge or principal exe­
cutive officer.”

It only remains to be determined whether or 
not

40
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P O IN T  I I I .

T h e C o m p tro ller o f J e rse y  C ity  is a 
“ P r in c ip a l E x e c u tiv e  O fficerf\

The Charter of Jersey City, known as “An Act 
to reorganize the local government ol‘ Jersey 
City”, P. L. 1871, p. 1094, is still the principal 
foundation of the city government, except as it 
conflicts with the provisions of the Walsh Act, 

1 0  [t is still a very important part of the Charter 
(Salter vs. Burk, 54 Yr., 152). Section 30 pro­
vides:

20

“That the city comptroller shall receive an 
annual salary of four thousand dollars, and 
shall keep an accurate record of all receipts 
and disbursements on account of the police 
department, the fire department, the'city wa­
ter works, city docks, wharves and piers, the 
opening, widening, grading, regulating, pav­
ing, repairing or improving of the streets 
and public places, as far as the same may 
come into and be chargeable upon the city 
treasury, the poor, the public schools, t  e 
city prison, salaries, interest, the city debt 
and contingencies, and such other specific 
objects as the correct management of the city 
finances may render advisable, to the end 
that his books may at all times show whether 
the appropriations for any specific oojec 
are exhausted, or how much remains to tn 
credit of such appropriation, and how much 
is expended for such object; his ° J ce _ 
be in the city hall, where he shall atten 
ing the business hours of each day; he 
perform such other duties as may be req 
ed in this act, and shall give such bon 
the faithful performance of his duties as 
board of finance and taxation may req

It is thus evident that the comptroller was and 
still is an officer of great importance in Jersey 
City. The Board of Commissioners have recog 

4 0  nized that fact by continuing his office.

30
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comptroller is given charge of a department or 
bureau of the government upon the conduct 
whereof depends to a very large extent the finan­
cial credit and condition of the city and the safe­
guarding of the taxpayers’ money. His is the 
great checking office interposed between the col­
lector, who receives the city’s funds, and the 
treasurer, who holds and disburses the same. No 
corrupt combination to embezzle the money of 
the city can be successfully consummated while 
he remains true to his trust. He is charged with 
recording of all moneys received and spent and 
upon him devolves the duty of a system of ac­
counts, far more complicated and important than 
mere bookkeeping, for the preservation of the 
public funds. He is given an office for his ac­
commodation in the City Hall. 'He is supplied 
with a large force of clerks. And perhaps more 
important than anything else, (P. L. 1891, p. 62) 
he has the power and authority to appoint, sus­
pend and remove all clerks and assistants in his 
office with the concurrence of the Board of Fi­
nance. He is likewise authorized to appoint a 
deputy comptroller (P. L. 1904, p. 269; also by 
P- L. 1889, p. 188).

These are the very earmarks and of the essence 
of the qualifications, powers and duties of a 
principal executive officer within the phrase as 
employed in the Civil Service Act (Dillon on 
Municipal Corporations, 5 th Ed., Sec. 404 and 
notes).

The charter of 1889 (P. L. 1889, p. 187) spe­
cifically speaks of the comptroller of Jersey City 
as an “officer”. That this act applies to Jersey 
City, see In re Cleveland, 51 N. J. L., 319, at 
Page 321.

No money can be drawn from the city treas­
ury 011 any warrant until the same is counter­
signed by him (P. L. 1871, p. 1150, sect. 134) nor
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can payment be made upon any bond, coupon, im­
provement certificate or other evidence of indebt­
edness without his signature (P. L. 1871, page 
1149, sect. 134).

There can be no question but that to sustain 
the appellant it must be established that the 
comptroller of Jersey City is a principal execu­
tive officer. That he is an executive officer as 
contradistinguished from a judicial or legislative 

1 0  officer is too apparent and true to,require argu­
ment. That an officer charged with duties so 
important, privileges so valuable and powers so 
broad and discretionary, may be said to be one 
of the principal officers is likewise apparent, The 
remaining word to be considered is that he must 
be an officer.

The important duties set out above clearly 
show bi™ to be the incumbent of an office as 
opposed to an employee.

20 Hoboken vs. Gear, 3 Dutch 265;
Uffert vs. Vogt, 65 N. J. L., 377;
Hart vs. Newark, 80 N. J. L., 600.

When this matter was argued in the Supreme 
Court the relator undertook to establish that the 
office of comptroller was still in existence in Jer­
sey City and that the incumbent thereof was still 
an officer such as is mentioned in sub-division 4 
of Section 13 of the Civil Service Act. Counsel 

3 0  for the respondents did not deny that such was 
the case, and, in fact, admitted that there was 
still such an office and that in a proper case the 
comptroller might come within that sub-division. 
Respondents argued, however, that under the reas­
oning in Salter vs. Burk, 54 Vr., 152, Mr. Bren 
singer was not the Comptroller of Jersey City. 
In a subsequent point that objection will be taken 
up and discussed in this brief. The Supreme 

4 0  Court, however, was of the opinion that the m
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eümbent of the office of comptroller was . a mere 
employe of the Board of Commissioners and hence 
not a principal executive officer/-

This leads to a consideration of the Walsh Act 
and the construction that, should be put upon that 
statute. Some little attention will he devoted to 
the subject because of the rapidity with which 
municipalities of all sizes, located from one end 
to the other of the State, have seen fit to adopt 
the form of government provided therein. It is 
obvious that not only do several hundred thou­
sands of our inhabitants now live under Commis­
sion Government, but the probabilities are that 
the number will be increased many fold within a 
short time, which makes it of extreme importance 
that some guidance should be given to those who 
are subject to its provisions and to the officers 
of the municipalities that have adopted it in their 
handling of the public affairs.

A hasty perusal of the Walsh Act is sufficient 
to disclose the fact that no comprehensive, com­
plete charter was intended to be created thereby, 
hut a mere outline or skeleton to be rounded out 
and filled in with so much of the previous chart­
er as does not conflict therewith (Salter vs. Burk, 
54 Vr., 152). In fact, it will immediately appear 
that no city could possibly exist if the Walsh Act 
were to be its sole and only charter. The thou­
sand and one details of administration and the 
numerous powers, important and unimportant, 
that have been found necessary and useful to 
carry on municipal government would be want- 
hig. No provision is made, for example, for the 
issuing of bonds. To be sure, a limitation is 
placed upon the amount to which bonds may be 
issued (section 8), but no bond house could be 
prevailed upon to purchase the debentures of any 
Clty if that section were its sole authority for the 
issue.

Turning to the language of the Walsh Act per-
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tinent to the case in hand, it will be found that 
the act itself expressly contemplates that offices 
in the city government are not abolished and it 
would, of course, be untenable to argue that the 
office was to be retained and the officer who was 
the incumbent thereof should be no officer, but 
a mere employe.

It is said that the terms of officers shall be at 
an end (section 2) and in section 4 of the Walsh 

10 Act it authorizes the Board of Commissioners to 
prescribe the powers and duties of all officers and 
employees—“The board of commissioners shall de­
termine the powers and duties to be performed by 
each department and assign such powers and du­
ties to the appropriate departments, and they 
shall prescribe the powers and duties of all offi­
cers and employees * * *” thus clearly recog­
nizing that there should be a distinction. But 
the act does provide (section 2) that “upon the 

20 organizing of the commissioners in any such city, 
elected under this act, the city council or other 
governing body or bodies theretofore acting as 
governing body or bodies in such city and having 
any other functions shall be ipso facto abolished 
And then (section 4) it is prescribed that the 
Board of Commissioners “shall have and possess 
all administrative, judicial and legislative powers 
and duties now had and possessed and exercised 

30 by the Mayor and City Council and all other ex­
ecutive or legislative bodies in said city and have 
complete control over the affairs of the city adopt­
ing the provisions of this act. The executive an 
administrative powers, authorities and duties m 
such city shall be distributed into and among five 
departments.”

It is thus apparent, first, that the abolishing 
only applies to governing boards or bodies an 
not by any means to the officers who had e 

40 provided for executing the laws and the or m 
ances of those bodies. In place of such govern
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ing boards there is substituted, with, all their 
powers, a board of commissioners charged with 
all of the duties and clothed with all of the pow­
ers that had previously been in such governing 
boards.

In the quotation above from section 4 is the 
limit of the powers that they inherited from the 
old administration, although, of course, new pow­
ers are created by the act and conferred upon the 
Board of Commissioners. The word “distribu­
ted” shows that the executive and administrative 
powers and duties are not given to the Board of 
Commissioners, but still remain in the officers 
who exercised them and were subject to them 
prior to the adoption of the act and such officers 
and employes are to be divided into five groups, 
each group to constitute one of the prescribed de­
partments, if, as in the case of Jersey City, it be 
a large city.

Now, turning to the quotation from section 2 
of the Walsh Act, a very important addition 
should be considered to the part of it that was 
quoted above. The quotation with the additional 
language, which is here emphasized, is as fol­
lows:

“Upon the organizing of the commission­
ers in any such city, elected under this act, 
the city council or other governing body or 
bodies theretofore acting as governing body 
or bodies in such city and having any other 
functions shall be ipso facto abolished, and 
the terms of all councilmen, or aldermen, and 
all other officers, whether elective or appoint­
ive, shall immediately cease and determine.”

Thus is the distinction made as between the 
abolishing of the governing bodies and the retain­
ing of the offices with a mere ending of the terms 
of the incumbents thereof. Of course, the power 
to fill the offices is vested in the Board of Com­
missioners by the language quoted above from 
section 4 of the Walsh Act.
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It will be observed that the executive powers 
vested in the Board of Commissioners only em­
brace those exercised by the ‘Mayor and City 
Council and other bodies but does not include the 
powers and duties of charter officers.

I t  is conceived that the Board ..of. Commission­
ers or the individual members thereof are not to 
be charged with the details of administration. 
That would be well nigh impossible of perform- 

IQ ance. But on the other hand they are charged 
with general supervision over every department 
and branch of the government. Responsibility is 
centered in them and they may, of course, enforce 
the honest and efficient administration of affairs 
by impeaching or discharging any officer or em­
ploye for cause. They, the members of the Board, 
are responsible and accountable to the electors 
and the other officers are accountable and respon­
sible to them. The hundred and one loose ends 

®° of responsibility are garthered up and woven into 
one set of reins.

If it be established, as the foregoing is intended 
to accomplish, that the office of comptroller still 
exists in Jersey City and that the comptroller is 
a principal executive officer, one other thought 
should be expressed, namely, that

P O IN T  IV .

30 T h e office o f C o m p tro ller is, and slionld 
be kept, d istin c t from  a n y  other finan­
c ia l office.

Of course, the comptroller’s office might be as­
signed to any other department than that of the 
Director of Revenue and Finance under the fourth 
section of the Walsh Act. If the office had been 
placed in the Department of Public Safety and 
the director of that department should have a 

40 deputy, a secretary or a stenographer, it would 
scarcely be wise to force him to appoint as a
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deputy a stenographer who would he second in 
command of the fire and police and who could 
also he assigned to duty with the comptroller. 
The mere statement of such a condition of affairs 
shows that it would he absurd.

Now, as to the reason for keeping the office of 
comptroller distinct. The City Charter of 1871 
provides that the executive financial offices shall 
be the comptroller’s, collector’s and treasurer’s. 
The collector collects annually millions of dollars 
of taxes. The treasurer’s office receives from the 
collector those millions of dollars and for more 
than an accounting reason the office of comp­
troller is interposed, for under the law the col­
lector cannot deposit one cent with the treasurer 
until that deposit is first recorded in the comp­
troller’s office, nor can the treasurer lawfully dis­
burse such an amount until a record is made of 
such disbursal. (Charter of Jersey City, P. L. 
1871, Ch. 424, sects. 134 and 136.)

The Civil Service Commissioners say that only 
one individual appointment in the exempt class 
may he made by the Director of Revenue and 
Finance, and, if that is so and the contingency for 
which deputies are appointed arises, it leaves as 
the actual head of these three offices one man, 
who collects, checks and keeps in his possession 
practically all the revenue of the city. In a great 
municipality such as Jersey City the temptation 
would be extreme and such as no Legislature 
should place before any man.

The only purpose of the comptroller’s office is 
to prevent a practical consolidation of the collec­
tor’s and treasurer’s offices. They must be kept 
distinct and apart and the comptroller’s office 
must be placed between them as a check against 
mistakes, honest or otherwise, that would repeat­
edly occur if the records of the other two offices 
did not come together in his.
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Now, if this is a salutary and wise manage­
ment, namely, to keep the three offices distinct, 
does not the very reason and purpose of the ex­
emption in the fourth sub-division of section 13 
of the Civil Service Act apply? It is not only 
well, it is imperative, that the director having 
charge of the three—not being able to occupy 
three positions at once, physically—should have 
a trusted subordinate in each of them. Were he 

10 obliged to take them from the Civil Service list, 
they not only might, but in most instances would, 
be utter strangers to him, in whose integrity, 
fidelity and intelligence he would be worse than 
foolish to place any confidence. It is assumed 
that no argument is necessary to show that the 
exemption sought in this case was permitted for 
the very purpose of giving such an officer the 
appointment of a trusted and safe subordinate 
through whom he could transact the details of 

20 his office.

P O IN T  V .

M r. B re n sin g e r  w as a t le a st de facto  
co m p tro ller o f J e rse y  C ity .

It is so well established that the action of offi­
cers, whether de facto or de jure, are valid that 
it would be a needless repetition to enter into 
an extensive argument. The leading case of 

30 Brinkerhoff vs. Jersey City, 35 Vr., 225, is so ex­
haustive and luminous upon this point as to re­
quire no further argument than to cite it. The 
Supreme Court has recognized it in its fullest 
scope in Ross vs. Freeholders of Essex, 40 Vr. 
143, where, at page 147, the Court says:

“In this State the doctrine of the validity 
for all purposes of the action of ̂ officers de 
facto is explicit, and is fully sustained by the 
Court of last resort”, citing Brinkerhoff vs. 

40 Jersey City.
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Oliver vs. Jersey City, 63 N. J. L., 634, is a (de­
cision directly in point by this Court, reversing 
the Supreme Court whose opinion will be found 
in the same volume at page 96.

But whether or not Mr. Brensinger is de jure 
Comptroller of Jersey City on a proceeding 
against him, directed to a determination of that 
question, the law of this State is and always has 
been that it cannot be raised by collateral attack. 
The authorities are uniform and unanimous that 
if he was a de facto officer this relator had a right 
to rely upon his official act and will be protected. 
As early as 1795 this Court so decided in the case 
of the State vs. Anderson, Coxe 318, at pages 325- 
326, when it said:

“But in the present case these arguments 
are altogether groundless. All acts done in 
the performance of his duty by one who is 
an officer de facto, or who is under a color of 
right, are valid to every intent.”

This rule was recognized in the case of Dugan 
vs. Farrier, 18 Vr., 383. The opinion written by 
Mr. Justice Dixon in that case has been quoted 
with approval from the time of its rendition to 
the present and has always been considered auth­
ority for the rule now sought to be enforced by 
the relator.

Were this a matter between the State or the 
de jure comptroller and Mr. Brensinger, it could 
readily be conceived that he would come within 
the exception expressed in Armstrong vs. White- 
head, 38 Vr., 405. In that case, quoting from 
Throop on Public Officers, Article 649, the Court 
say:

“The exercise of a power by an officer de 
facto either judicial or ministerial, which 
lawfully pertained to the office of which he 
has possession, is valid and binding, where 
it is for the interest of the public, or of. 
any individual, except the officer himself, to
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sustain the officer’s act; but where the of­
ficer himself founds a right upon such ex­
ercise, either personally or officially, it is not 
valid in his favor.”

If Mr. Brensinger were the relator and sought 
a benefit from his act, then it is conceded that 
it would be for this Court to determine whether 
or not he had a right to perform the same. But 
in this instance the relator is one of the very 

1 0  class of persons who have a right to assume that 
he was acting within his legal authority.

The case of Lang v. Bayonne, 44 Vr., 109, is a 
very recent authority supporting the relator’s 
case. And it might not be amiss to say in passing 
that this was a proceeding in mandamus as is 
the case in hand and that there, although the 
official body acted under color of right of a statute 
that was at odds with the Constitution, the Su­
preme Court did not hesitate to apply the rule un­
der discussion. Its judgment was affirmed in this 
Court in 45 Vr. 455.

In his very recent, exhaustive and accurate 
work on Municipal Corporations, Mr. McQuillin, 
Section 484, sums up the entire matter by saying:

“The acts of an officer de facto, although 
his title may be bad, are valid so far as they 
concern the public or third persons who have 
an interest in the thing done.”

33 And in Section 485 he says:
“The title of one exercising municipal func­

tions and who is acting as a de facto officer 
cannot be attacked collaterally, before the 
title to the office is determined.”

Before closing it should be said that the relator 
does not conceive that the case of Salter vs. Burk, 
54 Vr. 152, is of any effect in this proceeding, ex­
cept to establish the fact that the office of comp- 

40 troller not only exists but is a de jure office.
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Upon the above reason, it is respectfully urged 
that Mr. Bren singer was a principal executive 
officer of the administration of Jersey City within 
the meaning of the fourth subdivision of section 
13 of the Civil Service Act, and that relator’s ap­
pointment to be his stenographer or confidential 
stenographer was a valid appointment, making 
her an employe of the City of Jersey City in the 
exempt class.

Respectfully submitted.
J ohn B entley, 

W illiam D. Edwards,
Of Counsel with Appellant.

Telephone left? Worth T H E  W E IB E Z A H L  P R IN T  25 E lm  St., N . Y.
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NEW JERSEY

Court of Errors and Appeals
Mary Feeney,

R  elator-A ppellant, 
vs.

George H. Burke, Joseph S .H oee, - 
Alexander R. Fordyce and Ed­
ward H. Wright,

Respondents.

On M andamus. 
On Appeal 

fro m
Suprem e Court.

B rief fo r  t h e  R e s p o n d e n t s .
Jersey City was governed by its charter (P . L, 1871, 

r- 194) » “An act to reorganize the local government 
Jersey City,” and the general laws of the State 

applying to Jersey City.
November 7th, 1911, Jersey City adopted the pro­

visions of the Civil Service Law.
April 15th,' 1913, Jersey City adopted the provi­

sions of the law known as the Walsh A k t (Chap. 221, 
aws 1911). A board of five commissioners was’ 

elected pursuant to the provisions of that act.
June 17th, 1913, at the first regular meeting after 
e e ection of its members, the Board of Commission­

's  adopted resolution at Case, p. 6, par. 4.
ictober 29th, 1914, the Board of Commissioners 

°Pted the resolution at Case, p. 7, par. 5, 1. 10, ap-

New Jersey State Library
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pointing appellant confidential stenographer in the De­
partment of the Comptroller, for the use of the Director 
as Comptroller.

November 15th, 1914, the pay roll of the Department 
of Revenue and Finance for the period from; November 
1—15, 1914, containing the name of the appellant, Mary 
Feeney and her compensation; for said period, was 
submitted to the Civil Service Commiissiotn for its 
approval and certification, pursuant to section 26 of 
the Civil Service Act (P . L. 1908, p. 235). The Com­
missioners refused to certify and approve this, pay roll 
under this statute.

This application is for a Writ of Mandamus to com­
pel the Commissioners to approve and certify this pay 
roll as to the appellant.

The Civil Service Commissioners refused to certify 
on the ground that this position as stenographer is 
within the Classified Service, and in the Competitive 
Class thereof (Section 14, Civil Service Act), and 
could only be filled from a list of eligibles certified by 
the Civil Service Commissioners under section 21 of 
the act; that appellant was not appointed from such a 
list, and her appointment was in violation of the Civil 
Service Act and invalid, and, therefore, they could not 
certify and approve the pay roll.

The appellant claims that while she is within the Clas 
sified Service and within the Civil Service Act, she is 
in the exempt class, as a private or confidential stenog­
rapher to Mr. Brensinger, Director of the Department 
of Revenue and Finance, as Comptroller of the city, 
under the said resolution of June 17th, 1913  (Case, p- 
6, par. 4), and, therefore, could be appointed without 
examination and without a certified list ; that her ap 
pointment was valid, and the pay roll should be cer 
tified by the Civil Service Commissioners.

The contention is that Mr. Brensinger, under t e 
above resolution, is not only Director of the D e p a r tm e n  

of Revenue and Finance, but is also Comptroller,
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Treasurer and Collector of the city. That he unites in 
his one person and holds these four distinct and sepa­
rate offices in the city government, and that under 
section 13, par. 4, of the Civil Service Act, he is 
entitled to four private secretaries or clerks or stenog­
raphers in the exempt class, one for each office so held 
by him.

I.
Even Though the Offices of Treasurer, Comp­

troller and Corrector, U nder the Charter of 
Jersey City, Are Stirr Distinct and Separate 
Offices and Departments, and the H orders of 
Such Offices, PRincipar Executive Officers, 
Within the Meaning of the Civir Service Act, 
the Director of the Department of Revenue and 
Finance (Mr. Brensinger), Temporariry Dis­
charging the DIuties of T hose Offices, Was Not 
Entitled to Appoint a Private Secretary, or 
Clerk, or Stenographer for Each Such Depart­
ment.

The charter of Jersey City is still in force and was 
not repealed by the adoption of the Walsh Act, except 
where it is inconsistent with that act. Salter v. Burk, 
83 M /. L,. (24 Vr. 152).

The charter of Jersey City provides for the three 
separate and distinct offices of Treasurer, Comptroller 
and Collector. These three offices still exist and have 
not been abolished, either by the Walsh Act, or by any 
act of the Commissioners. The office of Comptroller is 
distinct and separate from that of Director of Revenue 
jjnd Finance, and from the offices of Collector and 

reasurer. These three offices are distinct and separate 
*?.' ces and under the charter must be kept separate and 

stinct from each other. The Collector to collect the 
£  moneys> the Treasurer to receive, hold and dis- 
 ̂ rse them, and the Comptroller to audit accounts, to 

e general bookeeping and to act as a check upon
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the two other offices in the receipt and expenditure of 
the city moneys. The three offices and the duties of 
the offices are distinct from and incompatible one with 
the other. The same person cannot consistently and 
properly hold the three offices and discharge the duties 
thereof. This is the very wise scheme of the charter 
of Jersey City, a scheme which has not been abolished 
by the Walsh Act, but is still in force, and is one which 
the Board of Commissioners cannot override.

But if these offices and their duties are so distinct 
and separate that they cannot be united or merged into 
one, can these separate offices be filled by one and the 
same individual, who at the same time holds a superior 
office? Can one person as Collector collect the moneys 
and pay them over to himself as Treasurer, and as 
Comptroller audit and keep a check upon his own col­
lection and disbursement of moneys, and still, as Di­
rector, supervise his own discharge of these divers and' 
distinct duties and of his administration of these distinct 
and separate offices?

Section 4 of the Walsh Act (P. L. I91 1 » P- 4^5) 
provides that the Board of Commissioners shall have 
and possess all administrative, judicial and legislative 
powers and duties now had and possessed and exer­
cised by the Mayor and City Council, and all other 
executive or legislative bodies in said city, and have 
complete control over the affairs of the city adopting 
the provisions of the act. It further distributes the 
executive, administrative and legislative powers, au­
thority and duties into five departments designated as 
Department of Public Affairs, Department of Revenue 
and Finance, Department of Public Safety, Depart­
ment of Streets and Public Improvements, and De 
partment of Parks and Public Property. It gives to 
the Board of Commissioners authority to determine 
the powers and duties to be performed by each depar 
ment, and to assign such powers and duties to the ap­
propriate departments, to prescribe the powers an



5
duties of all officers and employees and to assign par­
ticular officers and employees to one or more depart­
ments, &c. The intent of this act is to give to the 
Board of Commissioners the general supervision and 
control of the. affairs of the city, and to a Commis­
sioner assigned to a particular department, the gen­
eral supervision and oversight of the affairs of that 
department. The Director of Revenue and Finance 
does not become the Treasurer, Collector and Comp­
troller of the city, nor are those positions abolished. 
He has a supervisory power over these departments 
which still exists, and the law still contemplates the 
filling of these offices and the discharge of the duties 
of these offices by separate persons, subject to the gen­
eral supervision of the Director, and to the general 
supervision and control of the Board of Commissioners. 
The only effect of the resolution of June 17th, 19 13  
(Case, p. 6), was to designate Mr. Brensinger as the 
Director of this department, and to provide for the 
temporary discharge of the duties by Mr. Brensinger 
until such time as the vacancies existing in these offices 
created by the adoption of the Walsh Act should be 
filled by the Commissioners.

By Section 2 of the Walsh Act the terms of all offi­
cers, whether elective or appointive, immediately cease 
and determine upon its adoption, with the exception of 
certain officers or persons named in the act, and with the 
further exception that where the Civil Service Act had 

en adopted in the municipality, then persons holding 
positions or offices coming within the classified service 
® the Civil Service Caw should continue in office and 

protected by that act. The Treasurer, Collector and 
otnptroller of Jersey City, being under the charter, 
eads of departments within the meaning of Section 

g* Service Act, were within the unclassi-
^  sei*vice, and not subject to> any od its provisions, 
th ê pWere’ ^erefore, not protected from removal by 

ivil Service Act, but while the offices became
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vacant upon the adoption of the Walsh Act, the offices 
were not abolished, and it became the duty of the 
Board of Commissioners to fill these offices thus made 
vacant by the adoption of the act and the organization 
of the Board of Commissioners under the charter of 
Jersey City, still in force. (Salter v. Burk, supra.)

Even, if the Board of Commissioners had power to 
appoint Mr. Brensinger Comptroller of the City of 
Jersey City, as well as Director of Revenue and Finance, 
the resolution of June 17th, 19 13  (Case, p. 6), could 
have no force or effect, because the appointment was 
not for the term specified by the charter and laws 
relating to the City. (Sabter v. Burk, supra.) The 
resolution in; question recognizes the existence of a 
vacancy in the said office to1 be filled by a subsequent 
appointment, and appoints Mr. Brensinger Treasurer, 
to act as such during said term, that is, during the term 
of the vacancy existing. How there can be a term to 
continue during the existence of a vacancy it is difficult 
to understand.

The resolution must, therefore, be regarded as simply 
providing for the temporary discharge of the duties of 
the position by the Director of Revenue and Finance 
until the existing vacancy should be filled.

II.
By the Adoption1 oe the W alsh Act, TeESE 

Ofeices Became Mere S ubordinate Positions or 
Subdivisions oe the D epartment oe Revenue and 
F inance. T he H olders oe T hese Offices Were 
N o Longer Principal, E xecutive Officers, 
W ithin  the Meaning of Paragraph 4, Section 
13, of the Civil Service A ct. T he Only Fein 
cipal, Executive Officer of the Department as 
the D irector T hereof.

While under the charter of the City of Jersey Citŷ  
the offices of Comptroller, Treasurer and Collector we  ̂
undoubtedly departments of the city government,
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the persons holding these offices, principal executive 
officers, within the meaning of the Civil Service Law, 
yet, by the adoption o f the Walsh Act, this status was 
completely altered and changed. These offices ceased 
to be independent departments of the city government. 
Thy became mere positions, and the holders of these 
offices became subordinate officers and mere employees 
of the Commissioners; they ceased to be principal ex­
ecutive officers of departments.

This is the view taken by the Supreme Court, in its 
opinion in this case, and it is the correct one. An 
examination of Section 4 of the Commission Govern­
ment Act (Walsh Act, P. L. 19 11 ,  Chap. 221)  shows 
that all authority is thereafter vested in five depart­
ments, one of the Commissioners to be at the head 
of each department, and the Commissioner assigned 
to a particular department has general control and su­
pervision of all the work and duties of that department 
and of all the subordinates therein.

The effect of this legislation is to make the offices 
of Treasurer, Comptroller and Collector mere bureaus 
or subdivisions of the one Department of Finance, of
which the Director assigned to that department is the 
head.

The only principal executive officer of this depart­
ment is the Director' assigned thereto and in charge 
1 ereof. It can no longer be said that there is a depart­
ment of the Comptroller’s office, of which the Comp- 
holler is the chief executive, but under this Walsh Act, 
while the offices provided for by the charter may still 
ê st, they become, as I have said, mere subdivisions
0 a great department, that of Rjevenue and Finance,

which the Director is the principal and sole execu­
t e  officer and head.

s a result, the only principal executive officer of the
partment in the exempt class is the Director, and 

only he t,oc +u1 UdS tne power to appoint a private secretary, 
°r stenographer, as principal executive officer of
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the department under paragraph 4, section 13, of the 
Civil Service Act.

It is to be noticed that section 4 of the Walsh Act 
creates five distinct departments, with a director or 
principal executive officer of each department. As the 
Supreme Court says in its opinion, “ I f  this office of 
Comptroller can be said to exist still, he is obviously 
a mere employee of the Commissioners, and no longer 
a principal executive officer.”

The judgment of the Supreme Court should be 
affirmed and the appeal dismissed.

Respectfully submitted,
HERBERT BOGGS,

Assistant Attorney-General, 
Counsel for Respondents.
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N otice of A p p eal.
(Filed January 26, 1916.)

Nrm fca r p  Supreme Court.
i-——--------- —-----------------------------

\
Mary F eeney, \

Relator, / 
vs. (

George H. B urke, et als., compris- ( MandamUs. 
ing the B oard of Civil Service l 
Commissioners, \

Respondents. /

To John W. W escott, E sq.,
Attorney General of New Jersey:

Sir:—
Please Take N otice that the above named 

relator appeals to the Court of Errors and Ap­
peals from the whole of the judgment entered in 
this cause on the following grounds:

1- The relator was regularly appointed confi­
dential stenographer to the Comptroller of Jersey 
City by the Board of Commissioners, the govern­
ing body thereof, at an annual salary of $720, and 
is, therefore, exempt from the provisions of the act
of the Legislature known as the “Civil Service 
Act”.

2- That the fourth subdivision of Section 13 of 
the Civil Service Law (Comp. Stat., p. 3800) ex­
empts the relator from examination by the re­
spondents, the Civil Service Commission, as a pre­
requisite to her right to serve as such stenographer 
an paid the remuneration provided.

That the City Clerk of Jersey City notified

10

20

30

40
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Notice of Appeal.

the respondents of the appointment of relator by 
certifying a copy of the resolution making such . 
appointment within two days after the passage 
of such resolution and thereby relator became en­
titled to have her name certified on the payroll of 
Jersey City.

4. That being within the fourth subdivision of 
the thirteenth section of the Civil Service Act, it 
became a mere administrative duty of the re­
spondents, as Civil Service Commissioners, to cer­
tify the payroll with her name thereon.

5. That the Comptroller of Jersey City is a 
principal executive officer as comprehended in the 
meaning of the fourth subdivision of the thirteenth 
section of the said Civil Service Act.

6. That relator’s appointment as confidential 
stenographer to such executive officer was valid

20 and effective and beyond the power of the said 
Civil Service Commission.

7. That the adoption of Chapter 221 of the 
Laws of 1911, commonly known as the “Walsh 
Act,” did not affect the standing of the charter 
office of comptroller so as to make the incumbent 
thereof a mere employee of the commissioners and 
not a principal executive officer.

Your obedient servant,
30 J ohn B entley,

Relator’s Attorney.

40
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R u le  to M ould P lea d in gs.
(Filed January 24, 1916.)

NEW JERSEY SUPREME COURT.
i---------------------------— — . . . .— — -----------------------

Mary F eeney,

Relator, 
vs.

George H. B urke, J oseph 8 . H off,
Alexander R. F ordyce and E d­
ward H. W right,

Respondents.

A rule to show cause having been heretofore al­
lowed in the above entitled proceeding on the 18th 
day of January, in the year 1915, by a Justice of 
the Supreme Court of New Jersey, why a writ of 
mandamus should not issue therein, directing and 
commanding the respondents herein to* certify upon 
the payrolls of Jersey City the name of Mary 
Feeney for payment of her compensation, pursuant 
to Section 26 of an act of the Legislature entitled 
An Act regulating the employment, tenure and! 

discharge of certain officers and employes of this 
State, and of the various counties and municipali­
ties thereof, and providing for a civil service com­
mission, and defining its powers and duties,” ap­
proved April tenth, nineteen hundred and eight, 
and the said rule coming on to be heard at the 3a 

binary- Term, 1915, and’ the Court having read 
the pleadings and stipulations of fart and the 
riefs of respective counsel; and the Court having 

heard John Bentley, Counsel for the Relator, and 
erbert Boggs, Counsel' for the Respondents, and 
aving considered the same, did, on the> 7Tth day 

® June, in the year aforesaid, file an opinion 
greeting a discharge of the said rule to show cause,,
^ ereupon judgment was entered herein by the 

et Supreme Court, whereby ist was de- ^

On Rule to 
Show Cause. io
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Rule to Mould Pleadings.

ter mined and adjudged that the said rule to show 
cause was discharged, and application being made 
to me by John Bentley, Attorney for and of Coun­
sel with the said relator, for the following rule, and 
it being represented by him to the iC'ourt that 
Herbert Boggs, Attorney for and of Counsel with 
the Kespondents, consents to the making hereof, 
it is hereby

Ordered that the judgment aforesaid be and the 
same hereby is opened, set aside, annulled and for 
nothing holden; and it is further

Ordered that the rule to show cause aforesaid, 
now on file in the office of the Supreme Court 
Clerk, be amended and moulded into the form and 
after the manner of the alternative writ of manda­
mus hereto annexed; and it is further

Ordered that there be filed in the office of the 
2 0  said Clerk the demurrer hereto annexed in answer 

to the said alternative writ of mandamus.
And the Court having considered the allegations 

and facts set forth in the said alternative writ 
of mandamus, and being of the opinion that not­
withstanding anything therein contained or alleged 
the said relator is not entitled to the relief sought 
and prayed by her under the law and customs of 
the State of New Jersey, it is thereupon further 

30 Ordered that judgment final be entered in the 
office of the 'Clerk of the Supreme Court upon the 
demurrer aforesaid in favor of the said demur- 
rants, and that the said alternative writ of manda­
mus be and the same hereby is dismissed and dis­
charged with costs to the said demurrants.

Let the foregoing rule be entered.
January 22, 1916,

Entered January 24, 1916.
On motion of

40 J ohn B entley,
Attorney.

F rancis J. Swayed, 
Justice, Supreme Court.
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A lte r n a tiv e  W r it  o f M andam us. 
(Filed Jan. 24th, 1916.)

New Jersey, ss :

The 'State of N ew J ersey to George 
H. B urke, J oseph S. H off, A lex­
ander R. F ordyce and E dward H. 
W right.

(L. S.)
Greeting : io

Whereas complaint has come to us by the affi­
davit of Mary Feeney of the following facts and 
circumstances, namely:

1. That on November seventh, nineteen hundred 
and eleven, a majority of the legal voters of the 
City of Jersey City adopted the provisions of the 
act entitled “An Act regulating the employment, 
tenure and discharge of certain officers and em­
ployes of this State and of the various counties and 2 0  

municipalities thereof, and providing for a Civil 
Service Commission, and defining its duties and 
powers”, approved April tenth, nineteen hundred
and eight—commonly known as “The Civil Service 
Act”.

2. That on the fifteenth day of April, nineteen 
hundred and thirteen, the act of the legislature of 
State of New Jersey, entitled “An Act relating to, 
regulating and providing for the government of 
cities, towns, boroughs and other municipalities 
^thin this state,” approved April twenty-fifth, nine- 
een hundred and eleven (Chapter 221 P. L. 1911), 
commonly known as “The Walsh Act”, was duly 
a opted by a majority of the legal voters of the 
* J of New Jersey, and thereby became and now 

¡f he law governing the said city, and under which 
e affairs of said city are administered.

30

40



Alternative Writ of Mandamus.

of Jersey City, were duly elected, and now are, 
and were on the twenty-ninth day of October, nine­
teen hundred and fourteen, the govering body of 
said city.

4. That on the 17th day of June, 1913, the said 
Board of Commissioners (passed the following 
resolutions:

“Resolved, That George F. Brensinger be 
and he is hereby designated and appointed 
as Director of the Department of Revenue 
and Finance.”

“Resolved, That all the powers and duties 
of the office of the City Treasurer of Jersey 
City shall be exercised and discharged by 
George F. Brensinger, the Director of the 
Department of Revenue and Finance, until 
such time as the vacancy now existing in 
said office shall have been filled by appoint­
ment;

“Resolved, That the said George F. Bren­
singer, Director of the Department of Revenue 
and Finance, be and is hereby appointed said 
Treasurer of Jersey City, to act as such dur­
ing said term without compensation.”

“Resolved, That all the powers and duties 
of the office of City Comptroller of Jersey City 
shall be exercised and discharged by George 
F. Brensinger, the Director of the Depart­
ment of Revenue and Finance, until such time 
as the vacancy now in said office shall have 
been filled by appointment;

“Resolved, That said George F. Brensinger, 
Director of the Department of Revenue and 
Finance, be and he is hereby appointed City 
Comptroller to act as such during said term 
without compensation.”

“Resolved, That all the powers and duties 
of the office of City Collector of Jersey 
City shall be exercised and discharged by 
George F. Brensinger, the Director of the 
Department of Revenue and Finance, un i 
such time as the vacancy now existing in 
said office shall have been filled by appom 
ment; and
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“Resolved, That the said George F. Bren- 
singer, Director of the Department of Revenue 
and Finance, be and he is hereby appointed 
City Collector of Jersey City, to act as such 
during said time without compensation.”

5. That on the twenty-ninth day of October, 
nineteen hundred and fourteen, the Board of 
Commissioners of the City of Jersey City, the 
governing body thereof, duly adopted the follow- 10 
ing resolution, by unanimous vote:

“W hereas, The Director of Revenue and 
Finance as Comptroller of Jersey City is the 
principal executive officer of the Department 
of the Comptroller of Jersey City, and is 
constantly in communication with the vari­
ous bonding houses of New York and else­
where in the negotiation for the disposal of 
City bonds, and the procuring of bonds for 
the Sinking Fund; and

“W hereas, Such negotiations are of a con- 2 0  
fidential and secret nature in order that ad­
vantage may not be taken of the demand so 
created, to the disadvantage of Jersey City; ' 
and

“Whereas, The said Director reports that 
his varied duties makes it imperative for him 
to have a confidential agent in his office as 
Comptroller; and

“Whereas, It is also possible to secure 
such agent so as to obtain additional benefits 
from the appointment to be made; 3 0

 ̂ “Therefore be it Resolved, That Mary 
Feeney be and she hereby is appointed confi­
dential stenographer in the Department of 
the Comptroller of Jersey City for the use 
of the Director as Comptroller, and such 
other departmental use or duty as the said 
Director may order, at an annual salary of 
keven hundred and twenty ($720) dollars a 
year, to be paid in equal semi-monthly install­
ments, such appointment to take effect on and 
from the 1st day of November, in the year 4 0  
1 0 1 1 ; and be it further
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“Resolved, That until the 1st day of De­
cember, in the year 1914, the salary of the 
said Mary Feeney be paid out of the un­
expended balances, if any, in the Department 
of Revenue and Finance, Bureau of Control.”

That on October thirtieth or thirty-first, nine­
teen hundred and fourteen, the respondents, the 
Board of Civil Service Commissioners, received 

10 from the City Clerk of Jersey City a certified 
copy of said resolution; that on October thirty- 
first, nineteen hundred and fourteen, the Board 
of Civil Service Commissioners, by Commissioner 
Edward H. Wright, wrote to the City Clerk of 
Jersey City a certain letter, of which the follow­
ing is a true copy:

“October 31st, 1914.
Mr. Michael I. Fagen,

20 City Clerk,
City Hall, City.

Dear Sir:—
The resolution passed by the City Commis­

sion appointing Miss Mary Feeney as Confi­
dential Stenographer to the Comptroller, has 
reached the Civil Service office.

This appointment is in contravention to the 
Civil Service law and you are hereby served 
with notice not to pay any claims for services 

30 of Miss Feeney without proper certification
from the Civil Service Commission.

Yours very truly,
(Signed) E dward H. W right, ■■

/jj Commissioner.”

That said letter was delivered to the said Clerk 
and was received by him either on the day 
the date thereof, or on the first day of November, 
nineteen hundred and fourteen; on Novem 
ninth, nineteen hundred and fourteen, the r 

4 0  spondent Edward H. Wright, a member of t
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Board of Civil Service Commissioners, received 
from the City Clerk of Jersey City a letter, of 
which the following is a true copy:

“Jersey City, N. J., November 9, 1914.
Hon. Edward H. Wright,

State Civil Service Commissioner,
Jersey City, N. J. 10

Dear Sir:—
Your communication to me of October 31, 

1914, with relation to the appointment of 
Miss Mary Feeney as Confidential Stenogra­
pher to the Comptroller has been attended to.
I have held the payroll and have not signed 
her warrant as per your direction.

I would have answered your communication 
sooner but for the election press of business.

Yours respectfully, 20
(Signed) M. I. F agen,

City Clerk.”
and that the said Edward H. Wright communi­
cated the same to and filed the same with the 
Board of Civil Service Commissioners; that on 
the thirteenth day of November, nineteen hundred 
and fourteen, the Board of Civil Service Commis­
sioners, by Commissioner Edward H. Wright, 
wrote to George F. Brensinger, Director, Depart- 3Q 
nient of Revenue and Finance, a letter, of which 
the following is a true copy:

“Nov. 13 th, 1914.
Mr. Geo. F. Brensinger, Director,

Dept, of Revenue & Finance,
City Hall, City.

Dear Sir:
At the meeting of the Commission last 

Tuesday held at Trenton, I took up the ques- 40 
tion of the appointment of a confidential
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stenographer to the Comptroller. Yon al­
ready have a secretary and deputy, as chief 
executive officer of the department, in the 
exempt class which is all you are entitled to. 
I would suggest that for the good of all con­
cerned that the matter of Miss Feeney he 
settled once and for all, and if she wishes 
to be employed in your department she must 
come in through the regular civil service

1 0  channels.
I have notified City Clerk Fagen not to 

pass any warrants for Miss Feeney’s pay.
I would like to have done this if possible 

but, it seems to me, it ought to have been 
apparent to you that it was not possible to 
carry out this scheme.

Yours very truly,
(Signed) E dward H. W right,

W /H Commissioner.”

2 0  That said letter was delivered to the said 
George F. Brensinger, Director, at his office in 
the City Hall, either on November thirteenth or 
November fourteenth, nineteen hundred and four­
teen; that on December eighth, nineteen hundred 
and fourteen, the respondent Edward H. Wright 
received from said George F. Brensinger, Direc­
tor, a letter, of which the following is a true 
copy:

«December 8 th, 1914.
30

Hon. Ed. H. Wright,
Civil Service Commissioner,

Jersey City, N. J.
Dear Sir:—

In reply to your communication of, 
ber 13th, I desire to say that I am not cog 
ant that Miss Feeney’s desire to serve tn 
city is the motive in her appointmen , 
my desire to have one whom I trust as .

40 confidential stenographer. ,ulwi to
As Comptroller, I am legally e
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such an appointment and the duty devolves 
upon you under the law  of the state to ex­
empt such an appointment.

If you are above the law then it will be im­
possible for me to have Miss Feeney as con­
fidential stenographer, but if you are a pub­
lic official imbued with the proper spirit of 
carrying out the law and not. a dictator you 
will formally grant what I am entitled to.

Very truly yours, 1 0

(Signed) George F. B rensinger,
Director.”

6. That from November first, nineteen hun­
dred and fourteen, and up to the present time, 
the relator, Mary Feeney, has performed ser­
vices as a stenographer in the Department of 
Revenue and Finance of the City of Jersey City, 
and claims to have performed such services as 
confidential stenographer to the Comptroller, un- 2o 
der and by virtue of the aforesaid resolution of 
October twenty-ninth, nineteen hundred and four­
teen; that since November first, nineteen hundred 
and fourteen, the relator, Mary Feeney, has not 
received any pay or compensation from the City 
of Jersey City for such services.

I. That the officers and employes of the said 
City of Jersey City are paid semi-monthly, on the 
first and fifteenth of each and every month.

8- That on the fifteenth day of November, 3 0  
nineteen hundred and fourteen, a payroll purport- 
ing to be a payroll of officers and employes of the 
Department of Revenue and Finance of the City 
of Jersey City, for the period from November 
first to the fifteenth, nineteen hundred and four­
teen, inclusive, containing the name of the rela­
tor, Mary Feeney, as such stenographer, and sal- 

or compensation for said period, was made 
UP and was submitted to the Civil Service Com- 4 0  
mission of this State for its approval and certifica-
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20

tion, pursuant to the provisions of section twen­
ty-six of the act entitled “An Act regulating the 
employment, tenure and discharge of certain offi­
cers and employes of this State, and of the var­
ious counties and municipalities thereof, and pro­
viding for a civil service commission, and defin­
ing its powers and duties”, approved April tenth, 
nineteen hundred and eight, commonly known as 

1° «The Civil Service Act”.
9. That the said Board of Civil Service Com­

missioners refused to certify upon said payroll 
that the relator, Mary Feeney, named therein, 
had been appointed, employed, reinstated or pro­
moted, in pursuance of the so-called Civil Service 
Law, and of the rules of the Commission made in 
accordance with the said act.

10. That no notice has been received by the 
Civil Service Commission from the Director of 
Revenue and Finance, as provided for under sec­
tion twenty-one of the act commonly known as the 
Civil Service Act, or from the Board of Commis­
sioners of the City of Jersey City, that a vacancy 
in the position of confidential stenographer exist­
ed, with a request that the Civil Service Com­
mission certify the names and addresses of three 
candidates standing highest upon the eligible is 
appropriate to such position, from whom the  ̂Di­
rector of Revenue and Finance or the Board o 
Commissioners should select a person to fil ' 
position, and that no notice has been
from the said Director of Revenue and Cman_  
or from the Board of Commissioners of J 
City, stating the title  or name of the 10 
be filled, the duties to be performed or e 
pensation to be paid, and that no noti 
whasoever has been received by the 1V 
Commission relating to the said re a , ^

40 Feeney, except the above recited reso ^  
said payroll, and the letters above set

30
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11. That the respondents, the Board of Civil 
Service Commissioners, have refused to certify 
upon any payroll submitted since November, 1st,
1914, that the relator, Mary Feeney, was ap­
pointed, employed, reinstated or promoted, ia 
pursuance of the socalled Civil Service Law, and 
of the rules of the Commission made in accord­
ance with the said act.

12. That on October 29th, 1914, when the above 1 0  
recited resolution of the Board of Commissioners
of the City of Jersey City was adopted, the posi­
tion or office of Secretary and Deputy to the Di­
rector of the Department of Revenue and Fin­
ance of the City of Jersey City had been estab­
lished by the said Board of Commissioners of the 
said City, and had been classified by the respond­
ents, the Board of Civil Service Commissioners 
of the State of New Jersey, in the exempt class 2 0  
of the classified service of said City; that Joseph 
F. S. Fitzpatrick had then been appointed to said 
position or office, and was then, and now is, dis­
charging the duties thereof, and was then, and 
Qow is, Secretary and Deputy to the Director of

Department of Revenue and Finance of said
City

We, therefore, being willing that due and 
8peedJr justice Should be done in this behalf, 
command and strictly enjoin yon that, immed- 3 0  
rntely after the receipt of this writ, you do cer- 

upon the payroll, and each and every payroll 
com and after the said first day of November,
11, that the said Mary Feeney has been ap- 

P°iuted and employed in the said position of 
stenographer to the Comptroller of Jersey City in 
pursuance of law and of the rules made in ac­
cordance with “An Act regulating the employ- 
ment> tenure and discharge of certain officers 
and ernPl°yees of this State, and of the various 4 0
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counties and municipalities thereof, and pro­
viding for a civil service commission, and de­
fining its duties and powers,” approved April 
tenth, nineteen hundred and eight, and the acts 
amendatory thereof and supplementary thereto, 
or cause to us to the contrary to be signified, 
lest in your default complaint should come to us 
repeated; and how you shall execute this, our 
command, certify to our Justices of our Supreme 
Court at Trenton on the day of November, 
1915, together with this our writ, and this no 
wise omit.

W itness William S. Gummere, Esq., Chief 
Justice of our said Court at Trenton, the 4th 
day of November, in the year One thousand nine 
hundred and fifteen.

W m . C. Gebhardt,
2 0  ^ Clerk.

J ohn B entley,
Attorney for Relator.

(Endorsement.)
NEW JERSEY SUPREME COURT.

Mary F eeney,
Relator,

vs.
30 George H. B urke, J oseph S. H off,

A lexander R. F ordyce and Ed­
ward H. W right,

Respondents.

Alternative W rit of Mandamus.
J ohn B entley,

Attorney of Relator,
City Hall,

Jersey City, N. J.
40 I allow the within writ. Let it be

sealed.
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D em u rrer.
(Filed Jan. 24th, 1916).

NEW JERSEY SUPREME COURT.

Mary F eeney,

Relator,. I
vs- ( On

George H. B urke, J oseph S. [ Mandamus.
Hoff, Alexander R. F ordyce v
and Edward H. W right, |

Respondents.

The respondents herein above named, and each 
of them, hereby demur to the alternative writ of 
mandamus heretofore granted herein upon the 
following ground:

That the said writ shows that an act of the 
Legislature entitled “An Act relating to, regulat­
ing and providing for the government of cities, 
towns, townships, boroughs, villages and muni­
cipalities governed by boards of commissioners 
or improvement commissions in this State,” ap­
proved April twenty-fifth, Nineteen hundred and 
eleven, the title whereof was changed, as herein­
above set out, by an act of the Legislature ap­
proved April second, Nineteen hundred and twelve 
bad been adopted and was operative in Jersey 
City at the time of the appointment of the relator 
to the said position of stenographer to the Comp­
troller of said City, and that the adoption and 
going into operation of said act gave all admin­
istrative, judicial and legislative powers, there­
tofore had and possessed and exercised by the 
Mayor and City Council and all other executive 
or legislative bodies in the said City, to the Board 
of Commissioners, and that the Board of Com­
missioners thereof had complete control over the

10

20

30

40
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affairs of the City, and that thereby the Comptrol­
ler became a mere employe of the said Board of 
Commissioners and was not a principal executive 
officer within the intent and meaning of Subdi­
vision 4 of Section 13 of an act of the Legislature 
entitled “An Act regulating the employment, ten­
ure and discharge of certain officers and employes 
of this State, and of the various counties and 

1 municipalities thereof, and providing for a civil 
service commission, and defining its duties and 
powers,” approved April tenth, Nineteen hundred 
and eight.

John W. W escott, 
Attorney for Respondents.

20

30

40
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O pinion.
(Filed, June 1, 1915.)

NEW JERSEY SUPREME COURT.
February Term, 1915.

Mary F eeney,

vs.
Civil Service Commission.

Argued Feb. 18, 1915.
Decided June 1, 1915.
On rule for mandamus.
Before Justices Swayze, Parker and Kalisch.
John Bentley, for the rule.
'Herbert Boggs, Assistant Attorney General, 

opposed.
Per Curiam :

The facts and the question involved are thus 
stated in the brief of counsel for the rule.

Jersey City has adopted the provisions of the 
so-called “Walsh Act”, Chapter 221, Laws of 1911. 
The present members of the Board of Commis­
sioners of that city were elected on the 1 0 th day 
of June, 1913, and were organized under said act 
on the 17th day of June aforesaid. On the day 
last mentioned George F. Brensinger, one of the 
members of the said Board, was elected or appoint- 
ed by the said Board of Commissioners to be Di­
rector of Revenue and Finance and at the same 
bme was elected or appointed by the said Board 
Treasurer of Jersey City, Comptroller of Jersey 
City and City Collector of Jersey City. Subse­
quently the said George F. Brensinger appointed 
°ne Joseph F. S. Fitzpatrick to be his private 
secretary and the said Fitzpatrick has ever since 
ond still is such private secretary to the said

rensinger as Director of Revenue and Finance.

10

3G

40
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Opinion.

Subsequently, on the 29th day of October, in the 
year 1914, the said Board, declaring that there 
was necessity for a confidential stenographer to 
the said Brensinger as City Comptroller, appoint­
ed the Relator such stenographer. The City Clerk 
of Jersey City certified such last mentioned ap­
pointment to the Board of Civil Service Commis­
sioners. The Civil Service Commissioners de­
clined to consider the said relator as being the 

io exempt class under the provisions of the so-call­
ed Civil Service Law (P. L. 1908, p. 235). The 
said Civil Service Board has also refused to cer­
tify the name of the said relator for payment as 
provided for in the twenty-sixth section of the 
said Civil Service Act and it is under this twenty- 
sixth section that she now makes her applica­
tion for a writ as authorized and directed there­
in.

The theory of the relator is that her appoint­
ment is valid and that she is entitled to payment 

2 0  as an appointee coming within the fourth sub­
division of the thirteenth section of the Civil Ser­
vice Act as a stenographer to a principal execu­
tive officer, to wit, the Comptroller of Jersey City.

The statute provides that one private secretary, 
or clerk, or stenographer of such principal execu­
tive officer shall be included in the exempt e ass. 
We think the Treasurer, Comptroller and Colla­
tor of Jersey City are not principal executive offi­
cers. Section 4 of the Commission Government 
act expressly enacts that the board of commis 
¡doners shali have and possess all administrative, 

» 0  judicial and legislative powers now ha^
sessed and exercised by the Mayor and City Coun 
cil and all other executive or legislative bodies 
the citv and have complete control over the a 
of the’ city. If this office of comptroller can De 
said to exist still, he is obviously a mere em­
ployee of the commissioners and no longer a p 
cipal executive officer.

The rule must be discharged with costs.

40
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Ju d gm en t.

The Court having considered the allegations 
and facts set forth in the said alternative writ of 
mandamus, and being of the opinion that notwith­
standing anything therein contained or alleged 
the ¡said relator is not entitled to the relief sough* 
and prayed by her under the law and customs of 
the State of New Jersey, it is thereupon

Ordered, that judgment final be entered in the 10  
office of the Clerk of the Supreme Court upon the 
demurrer aforesaid in favor of the said demur- 
rants, and that the said alternative writ of man­
damus be and the same hereby is dismissed and 
discharged with costs to the said demurrants.

Whereupon it is adjudged that the writ of 
mandamus be dismissed and that the respondents, 
George H. Burke, Joseph S. Hoff, Alexander R. 
Fordyce and Edward H. Wright, do recover 
against the said relator, Mary Feeney, the sum 20 
of

Judgment entered January 24, 1916.
W m . S. Gummere, C. J.
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