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I. APPELTATE DECTSTOI{S - ROVTRTAN, rlilc. v. EAST ORATiEE.

Rovlrian I Inc. I
t/a GraneYrs t

)

)

)
Appellant I On Appeal

c0NcLusIoNs
and

gRDER

v')
Mwricloal Board of Alcohollc
Beverage Control of th€ Cltf )
of East Ordrget 

)
Respondent.______)

Earr:r P. Durklnr Esq., Attomgy fo! App€uant
Ju11us Flelo, Ess. r{d ;;;id i""*iiev''niq' ' Attorney for Respondent

BY TIIE DIRECTOR:

The Hearer has fl1ed the foltovlng rcport herelnt

Ena*err s Report

This ls an appeal fron the actlon of the Mwrlclpal Boartl
of alcohollc B"v"r.gJ'6"it"6i-or [tte grty of East 0range (her"e1n-

;i#-B;;ai "t 
ict'1"I"-o;;;6; 

"- 
i,- i i-z l, ius pende d appe lla't I s

ni;;;t- R;t' ri :C6"i,rorjtiJti-iri"iti e e-1' rot ilxtv davs' e rre ctlve-c,;;;;;i ii-,-7gzr, r.ilite-iri"i-iit-l fiorth Park streetr East
o;;;; "6d"'f i'iii;; 'riifriii-t'i'gnirgei alreglng that appeuant
pernltted gambrlng Jit it"-riE"nsed premisJs oi u{1 13^and 1l+t

i;i;;-fi "il1;i6; o? n"r"-7 or state Resulation No' 20'

Upon the flUng-of thls-app9+' the Dlrector of thls
Divlsion by ord.e r oiiSi"oiioi 6t- 21-"' 1ii 6. staved respondent rs

order of the saLd. $;;;";i;;;-p""di"s'tfll! aet-ernrnatlon of thls
appeal.

An appeal de novo was head ln thls Dlvls l-on pursuant to
Rule 6 of stare nBeffi"ffi fii. Til "ian-f'r11 

opportunltv afforded
the partles to rntfiicE-""iainc6'and cross-exanlne nl'tnesses.
;'T"fi ;;;;t -J 

r- dr,"-itieeirini uero r_e _the Board nas nado part
of rhe record, po""o""ii"i":*iiii"-6-;i-siaie nsguratlon No. 15.

The only wltness who testifled' on behalf of-the' respondent

ttrat gambl1r,e o""uiiJ;"il ;il"ii;iis prentses was Gladstone Evarnsr

an East 0range porii!*pidtJiian *tr".ha'd been asstgned to do

rxrdercover wort rn'iie"liii"tt 
-piJmrseJ. He relatedl,in .great

detall vislts to appeifarrt-rs pr'ePtse" orr"t n"nv a{9i'cturtng which

he nade observatroiS";i;i"t fie-Uertevea io Ue gambling activitles'
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For the nost part, the Board ctiil not adopt such concluslons r sg
that of the five instances specifled. in the charges r the Board
found that only the charges relating to incldents of ltay 13 and
1+, 19?, were sufflcient\y established.

offlcer Evans testlfled thatt on May 13r after soroe
discussion wlth the bartender abdut e tlnunbarsrt playr Evans
requested thE bartender to eccept hls betl gave the nuEbetsr elrd
laid d.oran cash to cover the bets ln front of the bartender and
departed. The followlng dayr May 1l+r Evans re turtre d. and
repeateit trt s betl thls tine he handed the noney to-the bartender
and observed the'bartender place the bet sl1p in hls pocket.

EssentlallJ, tbls was the only testinony that recounted
d.irect gambllng activlty. Despite vigorous cross examlnation ln
thls Divislonr-Evans affllted hls placlng those bets. -Withrespect to other ganbllng actlvity- alleged'ly having taken place
witirln appellantrJ prenliesr Evanrs tesiinony was sprlnkled uitbrf canrt-'reca11t o1.- "I donti remember". Howevef , rrlth respect to
the bets that he had. plaeed on May 13 and 141 trls testlmorly
remained deflnlte I clear and tnshaken'

For reasons unclearr the appellant falled to call ary
witnesses, partlcularly the 6artend.er who nas allegecl to have
ic,cepted iUi Uets. Iri ttre absence of rebuttal te-stlnonyr-tbe Board
haa iro alternatlve but to accept the testlnony of the po11ce officer
as belng prlma facle evidence that,gambllng actlvity dld take
place. -n.r*" g.mr"t' 22 N.J. 433 (1956).

Appellant urges that since no gambltng s1lps nor para-
phernalla ir6re of,fered into evl6ence, tle testlnony of the offlcerl
it"naing-a1one, ls lnsufflclent upon-whlch to- predicate_^a gullty
finarngf Such'contentlon lacks ner1t. It makes no dlffer€nce
vhether bets are cornnitted to paper or to nenory i hence r lt ls
iioi-""ceii"ry to prove that_a.tairglbfe r€cord was nade. State v.
!9- !9r \p r'r.J. 2\7 (1967).

Ihe Boanl endeavored' to supply evidence that- ganbllng
s1lps uer€ dlscovel€d as a result of a.ra1-9 upon app9l-1?+!-rs
oreirlse" whlch occurrea on May 2l+, 1975' -rlovave r ' appella'nt-t*;;i;a iG-icceptance of suth eriidence (uhatever 1t nay.have
6;;;i-bt atr"nain'g ihe 

"oppr".s1on 
of-such evldence upon_the srgund

irrat- tt-:e iearch wirr"nt obtainea vas defectlve. Agalnt for unclear
reasons. the Board. cipftrf"tea to suckr spe clou's r-easonlng t vhen
!i"*i-!:riaJiiie-(r-r-ri-6iisiea) uas clearljr adurlssible. . A search of
ii;;";;d p;"tri"" by 1aw enforcement. offlcers need not be-predl-
cated uoon ttre poss'esii6"-oi a searctr warrq{rt' state Ir' Zuraws,klt
6s N..t.'siipJ-r. tiaar aff'dl+7 N.J. 160 (966). Bence, r uas unable
-Co at"" anir conctuir-6n titat g"*t1r1e, sl1ps were disebt'er"ed in
;p;ii"tttt-" prenise" as a result of that rald"
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Hovever, the failure of appellant t'o offer rebuttal
testlnory or evld6nce 'tna;r lnvlte tbe lndulgence.agalnst.lt of
every in-ference warranted by.the-evldence prglente-d by lts.
*4""'r"iry.; ii.o' c.,r.s. 116 (lr) Evtcle-ncer. i.u??; IlqckeFs=qgk uotel
C,orporation v. L1ttle FerEgr Bulletln_ 16+6r.+!e9- 1.- urrlcer
ffiice placed bets vltb the bartendert
supported by deiatls as to the -specl*lc-be-ts.placed and the
anbiurt of nbney bet, renalns wrirgftrted.Sucb testlnqrq wa!iqot
strown to-Ue iaise, 61ased, pneJudlced nor e6aggerate{a. 0fflcer
nvanJ is, adnlttedly, a ycirtig inexperlenced pollce-offlcer uho
w"J trastity Cfven tird, talt to obtaln evldence-of- alleged. gambltng.
tiis ireeue-nt"iapses of nercr:f , -couplect_rrlth hls lnconplete observlng
."a r"p"liting r|sr:lted 1n h1s-fallipe to substantlate _the charges
pdttiiiini-td lnclaenls otber tban ltav 13 anq.l!-'.1975.. None of
ifrese iUsS"ces diluted or dlnlnlshed hls cr"edlblllty relatlve to
iiie-cnarges-upon orUfcU ttre gulJ"ty fiadll'gs nere based. f-finditrat-itrei haG been estabUJhed W 9 falq p-tepend€rance of-the
credlble evid.ence, antt that the actlon of the Board was not
e rroneous.

the bunlen of establlshlng that the Board was ln error
and its action snoufa be reversed on appealr .nests ntth appellantl
p..i"""i"t-to-n!;G e oi state Regulatlon-tlo. i5. r ftntl that the
-appellant .has not net tts burden.

It lsr therefbrer reconmended tbat tbe action of th€
Boarrl be affltff;d anal ths ippeal herein be dlsnissed"

Concluslons and Order

Wrltten Exceotlons to the Hearerr s reoort vere flled
pursuant to Rule 1l+ of-State Regulation No. 15.-

I have analyzed and evaLuated the sald Exceptlons and
flnd then lacklng 1n nerlt. I vant to connent r h)veverr on
llcenseers exceptlon to the penalty of slxty days suspenslon of
llcense lnposed by the Board, on the ground that the sane ls
excesslve. Under present Dlvlslon pollcj' penalty of nlnety-day' suspenslon of llc€nse would no rarally be funposed for this type
of gambllng charge vhere, as here, the sald ganbllng was engaged
ln by an enployee. I, therefore, flnd that thls exception has
no nerlt.

The appellant I s request for oral arguroent before ne
appears to be unwarranted, and ls denled.

Havlng carefulLy consldered the entlre record herelnt
lncludlng the transcrlpt of the testlnony, the exhlbltsr the
Hearerr s report and the Exceptlons flled thereto by the
appellant I I concur 1n the flndlngs and reconnendatlons of the
Hearer and adopt then as ny concluslons hereln.
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Accordlngly, lt ls, on thlsSst day of Marcb 1975t

lfun1clpal
East O range
hereln be and

- SAI.E AFIER IIO0AS - LICEIEE

c0l,tctusIoNS
AND

ONDER

Ronafd W. SPevackr, Esg.t

for Dlvlslon

the llearer has fileal the follonlng repott hereln:

Hearerr s Reuotd

ORDERF.D that the actlon of the respondent
Board of Al-cohollc Beverage ControL of the City of
be and the sa^nre ts hereby afflrnedr and the appeal
the saoe 1s hereby dlsnlssed; and tt ls further

OiDERED that ny order dated 0ctober 21, 197, stsytng
the Boardls Order of duspenslon pendlng the deternlnatlon of
thls appeal, be and tbe sane 1s hereby vacatedl and lt 1s further

ORDERED that Plenary Retall- Consr:nptlon Llcense C-f,
lssued by the I'tunic lpa1 Board of Al-coho11c Beverage Control of
the Clty-of East Oranger to Rovirlan, I4c. t t/a Graney:-sr for
Drer'llses 171 -3 North Paik Street' East Orangel be and the sane
is hereby suspended for sixty (60) aaysr connenclng 2300,a.n.
Mondayl Aprl1 121 1976 and ternlnatlng at 2:00 a.n. on .Frldafl
Jrure 1i t 1976.

I,EO!qRD D. ROIFO
DIRECIIR

2. DISCTP',IIqRY PROCEEDII|GS - SAI,E ITIC I'rItOR
ST'SPEIDED ON BO1B CtsARGESi FOR 30 DAYS.

In the Matter of Dlsc:.PllnarY )
Proceedings agalnst )

Conpap, Inc. )
t/a'niinuov tnn )
265 A tutth Street
F"itn muoy, il.J.r )

)
Ho1der of Plenary Retall Consunp-.
tion Llcense C-l+r lssued bY the I
Board of Cmmlssioners of the )
Clty of Perth AmboY. 

)
SpEvdcE,-K6e6s-aifc6ei EsEsT'-6' Attorneys for Llcensee
Davld S. Pl1tzer' Esq.r Appeari-ng

Ef, THE DN@TOR!

L:lcensee pl€ads ltnot
to thb sesond charge

gulltyr to the flrst cbArger aRd
hersln!non 14{!
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and c
197'

It1. On August 1; 1975t you soldr ^served or dellveretl
or allowedr'permttted or riuffered the salet
servlce or- dehvery of alcohollc beveragesr.
dlrectly or lncllrectly, to a person under the
age of elghteen (t8) y6arsr viz., Benjanln I--t
afe 1f, and altowed, pernitte4 or suffered
the cbirsunptlon of alcoholtc beverages by
such persoit ln and upon your llcensed preml-s-es 1^^
ln vlblatton of RuIe- 1 of State Regulatlon No' 2o'

2. 0n Frlday, August 1t 1975, at-about 1O:10-P.M.t
you soldr'served and. dellvered and allowedr 

-
irermrtteri and suffered the sa1e, servj-ce and'
dellvery of an alcoholic bevera9et vrz., a
plnt bottle of Seagranrs r7t Uhlskey, at retall,
in 1ts orlglnal contalner, for consr:mption off
your licen5ed premlses and allowedr - Pernlttetl antt
iuffered the r6noval of sald alcohollc bevetaget
ln 1ts origlnel contalnerr fron-your llcensed
premlsest In v1olat1on of'Ru1e 1 of State
Regulation No. 38.

' Pursuant to a speclflc asslgnnent, ABC Agents P

vlslted the subject llcensed premlses on Frldayr August 1t
at about 10:OO p.n.. and concluded thelr asslgnment at tne
prernrses at 12:i5 a.n. on Saturday, August 21 1975.

ABC Agent P gave the following account: - The premises
conslst of a mu1t1-stoiy bulldlng. To the left of the main
entrance ls a sna1l paclage goods seetion nith a counter' fn
ihe rear of the entrince Is located an L-shaped bar.. to tle
rlght of the bar is a iuke boxl and to the left of the bar is
:-oEateA a large room iith a pirol table, which adJoils another
room which ls-furnished nlth a pool table, table and,chairs'

' The Agents were served by a bartender, later itlentifietl
as Conrado Marrero. Durlng the fiist half hour, they observed
four males playing pool at one of the tablesr tYg o|-.Y+oT
appeared to-be nlnors. one of these was later lctentlrled as
Benjanln I--t lge 17.

At 1O:30 p.n.t on August 1, 1975, the Agents observed
a nale' later ld6ntifieri as Fel1pe Tirador approach-the bar
where he ordered and was sold four seven-ounce Dottres or
Scfraefer Ueer. Tirado brought the beer over to the-pool-
iil-ie.-furi"ir-was 1n the cLe6r view of the Agents. and tdnded each
;i-t# ."i" -poor players a bottle. BenJanlr-rr who.was one of
ahe;;-"Fn;a-his bottle and consrued a snall portioncf the beer'

At thls tlme, the Agents observed another nale who
aDDeared to them to be'a ninoi, purchase a bottle of alcoholic
U6ii"tie"". Since the tine was'now 10:35 p.m.r this r,lltness
r"a:_fzE4 that this uas clearly an unlaw1ul sale of alcohol1c
b;;;";t;" ior off-premlses coirsunptlon; whereupon, he.ordered
i-Uotti" of Seagrafrs r7r from Marieror'and pald hln wlth four
ttmarkedrr one dolIar bllls.

se
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The Agents thereupon left the premises. but were
unable to apprehend the apparent nlnor. -A,t 1Oz)5 p.m.. the
A8ents reentered the premises, identifled themselves t6
Marrero and BenJanin and seiz6d the bottle contalning the
unconsuned portion of the beer which nas served to tf,e minon

hen the nlnor was questloned, he adnltted that he
was seventeen years of age, and that he'had been iltold to steyout of the prenlses (on severel occaslons)il. Marrero ryas al_s-o
arrested, and he also adnlttetl to the Agents that he had. warned
the mlnor to stay out of the prenlses"-

The renalnlng portlon of the llquld in the bottles was
put in a sanple bottle, sealed, labeled and brought to the
Dlvision Chemist for analysis,. A certlflcation by the Dlrector
establlshed that the portlon selzed and analyzed uas an
?rlcoho11c beverage, flt for beverage purposes, as deflned. by?:lcoho11c beverage, flt for beverage purposes, as deflned.
N.J. s.A. 33:1 -1 (b) .N.J. S.A. 33:1-1 (b

' The bartend,er also adnittect the sale after larrful hcnrrsfor such sale of the alcoholic beverases. at retail. ln ttsoriginal container, for consumption off the llcensed. prenises,
1n violatlon of Rule 1 of State Regulati.on No. Jg, as set forlhin the second, charge.

0n cross enaninatlon, the Agent asserted tbat hlsvlew of. the pool table at whlc[t the mlnor nas playlng pooJ_,
was unobstructed, ancl that the bartender also haO-a 6tlar
and. unobstructed viev of the table so that he could reaatllyobserve that the minor had been served lrlth ancl ras c onsumingthe beer.

^ABC Agent C substantlally corroborated the testinonyof the prlor wltness, and added thit he was able to see
cLearJ-y the labels of the forrr beer bottles which Tlradopurchased at the barl and he iitentlfled then as seven_ounceSchaefer beer bottles. He enplained that he speaks Smnistr
and understood the conversati-on in spanlsh of tlracto iitE ttrebartender nhen Tlrado ordered the said beers.

qtl,.a --. -Bgliqin testified that he vas born on Decenber 2p,
!l)'/ t ana vas seventeen years of age on the date charged hertiin.rne exatnlnatlon of the witness on behalf of the Divlsion wasllnlted to ploof.of hls age; the llcensee then nade the ralnor
nr.s wlcness I'or the purpose of defense.

-, Benjanln acknowledged that he had been ord.ered byMarrero to leave the prenlses on a numbe! of occaslons. U"inotvr-ithstanding, he eirtered, 
' 
tire prenGei- oi- "Ji"iii;;3";i;i. .anct was in the premlses on the date charged hereln. Whi1e he'was pJ-aying pool, he saw Tirado buy four beers, but, none of theDeers were purchased for hin" Nor dld he consume airy of thebeer purchasecl by Tlrado"
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He explalned that he hatt been drlnking beer at a
frlendrs'house before he entered this facility; when he arrivedt
he lrnnediately engaged ln a game of pooL vlth sdveral Mexicans.
Although the beer-was not purchased for hlnt he s?w I bottle
of beei on the table and. picked it up rith the lntention of
drinkins: but as he llfted the bottle to hls llpsr he clecldecl
that trf-Aldntt nant to ctrink no tnore, because f uas clrlnking
ln ny frlendts houserr. He had a sudden change of heartr although
the other thlee players uere drlnklng beer.

Finally, he attnltted that, iseveral weeks before thls
incldent. he was duertloned. by the bartender as to his age,
and. when'he infornect the bartender that he nas seventeen years
of age. he was tolcl he rrcouldnr t hang out in the barrr.
Neveitfreless, he returned on several occaslons thereafter.

Questioned, on cross examlnationr uhether he knerr
why he ruas arrestedr'he replled that he thought that it
was Itbecause I dldnrt have T.D.n.

ItQ Dld ygu know you were not alloned to itrlnk beer
because you vere under elghteen? A Yes.tt

He lnslstecf that the Agent told hin that he couldntt prove he was
drlnklng.

ttQ When he sald he couldntt prove you were clrlnklng
cllclnr t you know that $as wtry you nere arrested?

. Because. you uere drlnklng. A Probably.tt

_Fglipe Tirad.o, testifylng on behalf of the ll-eensee,
gave the following account: He saw the nlnor ln the preniseq'on
the clate and tlne chargetl herein but he dlcl not play pool wlththen; IIe p1-ayed pool wtth th:ree Mercleans whose tAeirtity vas
unknor',n to hln. He bought four beers for these two of uhleh
were for the Mexlcans; one was placed on the table, and he tookone. IIe never saw the ninor drlnk any beer before'the
confrontatlon rrlth the Agents took p1-ace.

0n cross examlnation, he asserted that the first tine
he saw thls ninor .on the prenl5es vas about five or ten nlnutesto 10p.n. r,rhen the ninor wis in the telephone booth. Shortly
thereafter, the ninor left the telephone booth and went to the
pool_table where he conpleted a game of poo1. At that point,
an ABC Agerit approached hln and seized the bottle of beer that
he helct ln hls hand. He d.ldntt challenge the Agentts action or
aseertsln vhy the Agent seized the beer, because the Agent hacl
ldentlflecl hlnself. He nas then questloned about a gun whlch
rlas allegedly pu11ed on the !01nor -by 16s Agent as teltlfj.ed to
by the nlnor. Thls ultness frankly conceded that he cllctntt
see any gun displayed or used.

Agent P uas recalled for further cross exanlnation,
anCl reaffinnecl that the bottles served vere, lndeed, Schaef6r
beer bottles.
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Conrado Marrero, a 5O/[ stockholiler and princlpal offlcerof the corporate appellani, who was engaged. as a iarten&er 1nthese pre-nises on the date charged hereln, explalned. that thisminor hact vlsitetl i.nto these prenises on 6. nunber of occaslons
before the clate charged herein, and each tlme rhe see me he goes
aray because I chase hin outrt.- On this evening, he first bedam
pyare.that.BenJamln nas ln the prenlses when th6 Agent confrontecthin wlth the eharge that the nlnor uas served nltb-anil consuned
0993 o

IIe adnltted that he sold four bottles of beer on thlsvery b.ot. niglt to-T1radg, but that it was, 1n fact, MiLler beerrather than Schaefer. He acknowledged thet he knei that
Benjanln was only seventeen years oi age and, therefore. ordered.hln to leave on each occaslon that Benjamin entered the'prenJ-ses.

He couldnr.t state e:cactly how many people wereplaying at the one pool. table that lrasloperable At the tlme.
tr\rthermore, he could not lclentlfy any of the players other than
Tlrado. He adnitted that usually, he hatl a clear vlew of the
table from where he vas stationed at the bar, but that, on this
occasion, hj.s vien vas blocked by patrons standlng at the bar.
He denied knoving why he nas arrestetll then he nas asked:

"Q What dld you think he was arrestlng you for?

A He arrested me because he [BenJanln] Vas mlnor.rr '

Questioned whether he knew for uhon the beers were
purchased: trI really donrt know for sure . The questlonlng
c ontlnued :

',Q on August 1, Mr. Marrero, did you reallze that
you lrere responslble not only to prevent dlrect
sales of beer to minors but also to prevent any
ninors fron clrinklng. any beer at ygur tavern?

A Yes, sir.
Q D1d you reallze that that responslblllty extendecl

to or covered the area by the pool table as nel-l
as by your bar?

BI'I,I,ETIN 2227

unders tand that, slr.
any steps to nake sure that anyone
near the pool table was of lega1 age?

A

e

Yes, slr. r
Dict you take
drinklng beer

Check then?

Yes.

No, sit.
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fn rebuttal, Agent P denled the nlnorls charge-that
he drew his revolver 6r [eld lt agalnst the ninor' He also
disp"i6A lt.rrerois contentlon that patrons standllB.at.the bar
Ufo'ctea the vlslon of the bartender- at the tlne that Tlrado
ordered the beer.

In view of the LLcenseets confessive plea !g !1"
second charae. ny evaluatlon of the evidence and ny flnatlngs
r^rill be add.ie6sed to the first eharger which alleges. tbe-
unlawful sale of alcohol-lc beverages to a mlnor in the licensed
nrenises.

discipllnary measure
in nature. and not

212 (sup. et. tg48);
We are dealing vith a PurelY

its alleged infractionr which is civil
crirninall Kravis v. Hirck. 1i7 N.J.L.

and

criuoinal. Kravis v. H6ckr, 137 N.J.L..
The Panda v. Driscoll' 135 N.J.L. 16q_Uriscol:!, 13 6l+ (fu. 4.q,. 19r+6).The Pand.a v" DriscoLl
Thus,
charge

the Division 1s reguired to establlsh the truth of
by. a fair prepond.erance of the cretllble evidence

per . pp. Dlv.

thls
on1y.

20

1960) .

In other vords. the findlng ngst be based upon a
reasonable eertainty as to the probabilitles arising fron a
falr constderatlon irl att of thE evidence. 32 C.J.S'
Ev:!3!encer sec. 1Ol+2.

In my assay and evaluatlon of the record ^hereinr . I
have hacl the obportuiri.ty to observe the deneanor of the wltnesses
as thev testi.fi6d. The- deneanor of a rtitness may be as --il itr.v testrri'ed. The-deneanor of a--nitne:s-.n1y PP-a?[ii-"otai. gsxnolds-". u.,s. 

'98 
g-s: 1+r]16-7 trevealing as his worals. Reynords v. u.D.rYo 9'D', r+2rr2

zrL. Ed,. 2+), 2+7 (1879). -It.is a fundamentaL principre
iGi n; testimony neeb-be belleved but, ratherr !he-hearercredlt as mulh, or as-1itt19l, ?F hi flnds reliable.may creo1tr &s Inlto&' of as
7 Wisnore Evidence. sec.
iec. -2o1 (T6T-h-E[' 1899) .

u,. oD lrewrel ss [v
sec. 21oO (191+0); Greenleaf Evidencet

becl-zo't (T6TE-fril'l

Evldence, to be believed, must not only-proceed fr our

the nouths oi credible witnessesr 6ut nust be credible in
iiielf as must be such as c oumon e:glerl-ence and observation of
nanklnd can aDprove as probable :.n the clrcumstances.- €pgC@.
B;;;;; i6 N:5:- S+o (gl+>. rhis ls clearlv a case that involves
63Een-Eia11y the issue of credibility.

Applying the cruclble of these prlnclplest T ?t -
oersuaded. t[it- tne nore credlble verslon was presented by_ the
6iiri"i."-d."is rn" personally observed the sale of four bottles
oi beer by-the bartehder, the- service of one of those bottles
to S"".i"t"i". -iti" t:.t ot, 6nct the ninorr s partial colsumptlon of
the contents of that bottle" Their testlmony vas-t.ortnrlgnlt
faetual, and consistent lv-ith hr:man e:rperlenc9; ?ld r?p?-1":9
unsfrakei under vlgorous eross e:raminatlon. 0n the other hand t
tn" 

-i""trt"ny of f,he licenseets wltnesses vas unreliablet
lnconslstentl contrad.ictory, and does vlolence to conmon
e:qlerience.
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The bArtentler r Marreror frankly volunteered that he
had ttchaset r .th1s mlnor from the prenises on several prlor
occasions because he knen that he-was under the statutory age.
He also conceded that he sold four bottles of beer to Tirado
who brought then over to the pool table uhere the nlnor rras
playlng. However, he malntalned that he did not knov that one
of the bottles of beer was belng purchased f,ol and served to the
nlnor, because h1s dlrect vlslon of tlre pool" table vas bLocketl
by patrons who w€re Etsnallng ln front of the ber.

The evldenee establlshes, hovever, thatr at no tlme
durlng thls evenlng t uere there ever more than ten patrons
in the entire barroom. It 1s absurtl to belleve that the
bartender could not have seen ancl dltl not see the minor
durlng the perlocl of tine that the ninor was ln tf9 plenlses
and eigaged- in playlng pool. It flasr of course, the bartender ls
responil611lty to irse-his eyes, and use then effectlvely to see
that no such sale or 'servlce was nade to the nlnor.

The violatlon eharged hereln ls enbraced nlthin
RuLe 1 of State Regulatlon $o. 20 whlch provlclesr ln pertlnent
partr as follows:

rrNo llcensee shall sell, serve or dellver or allon,
pernit or suffer the sale, iervlce or dellvery of any
ilcohollc beverase. direcily or lndlrectlyt to any
person under the-age of etghteen (18) years...-or allovt
fernit or suffer the consunptlon of any aleohollc
beverage by any such person ln or upon the llcensed
prenise s . rr

The attorney for the llcensee argues tlat the- Dlvlslon
ls required to prove ihat the bartender had knowLedge tlat the
nfnor'actually -consunetl the alcohollc beverage on the llcensed
or"rises. Th6 hw is to the contrary. If the llcensee failetl
io prevent the sa1e, service, dellvery, or consunptlon by a
nlnorr he is gulltY of the charge.

' That stand.ard has been set forth ln Essex lloldlne Coro'
v, i{QqE, 136 N.J.L. 28 (Sup. Ct. 19\7)t which ls a case sinilar
E-Finsiant one. rn Essex Holtl'1frg CorP:' leYgTal TIII9I:
(who were acconpanylng affif[E-ET-E-Taneuet ) adnltted inblblng
beer when the oidei m6n were not Looking, and the watters werbeer wtren the ei nen were not J-ooking r and the waiters were
noi-prbtent. tt uas not shoun that the-fralteT.s kl?u.!91!.!h"v
were-Arinffng the beer. The court sustained the Dlvlslonrs
susoenslon of the 11cense, holdlng that knowleilge ls lnnateedge ls funnaterlalthe llcenser holdlng that knowreoge Is L[ura Ee

responslbllity of t[e llcensee to preveqt.theancl- lt 1s the responslbllity of the llcensee to prevell .Ene,
minor fron c onsr:ning any bebr on llcensed prenises. SsId the
suspens]. on
ancl lt 1s the re
court:

rrThe preventlon of the sale to, or- the
consumptl6n by, nlnors of liquor ulon llcensed
prenlsas ls bf'the utnost lmportance. Its purpose
is to protect our youth-antl thereby-nakg Pol?lecure'the foundation of soclety. The lntent of the
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legi.slature and the rules and regulatlons of the
department ggygTning enf orcement -c1ear1y encompassthe responsibility of the llcensee for the con-sunp-tion of alcoholic beverages by ninors under the
circumstances conplained of .

nAlthough the nord fsuffer! rnay requlre aferent interoretatlon. ln thc oa.sa rif e tr.
4J . eYqf! s qtllfferent interpretatlon. 1n the cise 6f a tre\..rrr.nrriur, J.rrlefpreuaLLon. 1n loe case or a lrgsDasser.it inposes responsiblllty on a llcensee, regardless 'of knowLettge. irhere ther6 is a failure io pievent

the prohiblted conduct by those occupying the premises
w'ith his authority. Guastamachlo v. Brennan. 128w'ith his,_authority. Guagtamaclrlo v. Brennan,
Conn. lf6; 23 At1.

Eulletin 2061., Item
BC, 36 N.J. 3+, 37

Ihe testinony of the ninor is equally unbellevable
and ls a ta1e roven out of whole cloth. 0n this hot sunmer
evening, while playing pool in these prenises whlch had. no
air-conditlonlng, the mLnor relates that he plcked up a'bottle of beer, uhich was placed near hin by Tirado, and as
he put the bottle to his 1ips, he was suddenly eonsclence-
striken (apparently because he felt he was corurifring an unlalrful-act), and. declded not to drink the beer. He ercplained
that he had consumed. some beer at a frtendrs house before
c oning into this tavern and, thus, felt no.need. for any more.I cite this as merely one example of the lncredlble explanatlon
by this minor.

T find, to the contrary, that there uas an ind.irect
delivery of beer by the bartender, through the lnstrumentallty
of the adult patron who made the purchase, to the mlnor. The
mere consuaptlon of alcoholic beverages by the ninor on
licensed prenises ls a vlolation of the aforementioned
regula t ion.

The llcensee introd.ucect into evidence certain
photographs nhlch r,rere lntend.ed to establlsh that another
brand of beer, rather than the one ldentiflect by the Agents, was,in fact, so1d. to th;is patron. The fact is that these photographs
were taken on October 4, 1975, approxinately two months after
the date charged hereini they'obiriously are-unreliable in
establishing the true plcture and have questionable probative
vaJ_ue .

From ny evaluatlon of the totallty of the evidence, I
conc]-ude that the Dlvlsion has establlEheai the truth of this
charge by a fair preponderanee of the cretllble evldence, lndeed,
by substantial evldqnce. I, therefore, reconunend that the
llcensee be found gullty as charged.

Licensee has no pri or adjudlcated record. ft is,
accord.lngly, reconnended that the license be suspended for
fifteen days on the flrst charge, and for flftes days on the
second charge, naking a total suspension of llcense for
thirty (30) days.

See
<Tg,u',t.
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Conclusions an4 0rder

Wrltten Exceptions to the llearerrs
on b€ha1f of the licensee, and Answers to the
was filed on behalf of the Dlvlslon, pursuant
State Regulation No. 16.

In its ExceptJ.ons, the licensee arguss that theprlnolpls enwlclated ln Essex Holdtnn Coro. v. Hock. 115
N.J.L.-28 (Sup. Ct. rg+zffir t6 uora
tbe llcensee r"esponslble for the senrlce to and consunptlon
by the nlnor, does not apply to thls case because rthe
llcensee dld not lmow of the presence of the mlnor.tr

Ilowever, the Hearer found. I fron the credlble evidence
presented, that the licensee didq 1n fact, have such lorouledge,
or, at ttre very.least, should have ]movn of the ninorfs
pt€sence by exerclslng requislte cane. I am persuaded that
the Essex case is s quarely applicable here.

Finally, licensee contends that the penalty re conmended.
by the Bearer for this violation ls too severe. 'Th1s contentlon
laeks nerlt. Not only is this the usual penalty for such
offense, but, ln fact, this case 1s aggravated because tbe
lleensee hact prlor knouledge that thls nj.nor was not of 1ega1
age. therefo-re r lt should-have exerctsed speclal care to see
that none of the four beers whlch tt sold to the lone ailult
uas glven to or consuned by the nlnor.
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report we re f1led
sald Exceptions
to Rule 6 of

Having care firlly consldered the entlre record herelnt
lncluding the transcrlpt of the testlmonyr the exhlbltsr the
Eearerrs reportr the Exceptlons f11ed ulth respect thereto and
the Ansvers to the sald Exceptions r I concur ln the findlngs
and re@mnendatlons of the Hearer and adopt then as ry
concluslons hereln.

Accoittingly, lt 1s, on thls 3nt day of !'larch 1976r

ORDSED that Plenary Retall Consurnptlon Llcense C-t+,
lssued by the Board of Comnissioners of the Clty o.f Perth Anboy t
to Conpap, Inc.r t./a Ralnbow Inn, for prenlses 265 A Smlth
Street, Perth Amboy, be and the sane ls he r.eby suspended for
thirty (3O) daysl conn'enclng at 2:00 a.m. on vlednesdayt
Marclr 17, 1976- aid terulnat{ng at 23OO a.m. on Frldayr Apr1l 15t
1976.

teonard D. Ronco
Dl.rector
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3. APPEI;IATE DECISIOIS - GRANIIY I S TTIDEAWAY @RP. r'.

Grannyf s Hldeauay Corn.. t/a )
Grannyr S Hldeaway, )

Appellantl

Vr

Munlclpal. Board of Alcohollc
Bevgrage Control of the Clty
of Jersey City,

Respondent.
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J'ER,SEY CITY - ORDER.

ORDER

)
)

)
)

)

)
)

9an16r-nl leluEal EsE.l ftEoinEy ror Appellant
Dennls L. McG1ll, Esq., by Bernard Abrais, Esq., Attorneys for.

Respondent

BY TTIE DIRECTOR:

This 1s an appeal from the actlon of respondent
Munlelpal.Board_of Alcohol_lc Beverage Control of the Clty ofJersey Clty, whlch, on February g, 1976, suspended apDeliantrs
Plenary Retall Consunptlon License C-l8i for-prenlsei-l/2 Bramhal3_
*Ig}"":Jerseyc1ty'for.n1nety-f1veda1is,efiect1veMirch'|,127O, .in consequence of its flnding appeliant guilty of chargesalleging_that appel"lant pernltted controlled dangerbus substincesaTd_gambllnq palaphgrnalla on the licensed preni5es; invlolatlon of Rules l+ and 6 of State Regulation No. 20.

By Order dated February 25, 19?6, tine respondentrs
order of suspenslon vas stayed pending the 

- deterrninition ofthe appeal.

When the natter cane on for hearlngr the attorneyfor the B6ard appeared, together with the Sstrsl.ry of the- Board
and several r,ritnesses. The appellant and lts attorney having
been duly notlced of the date- and tirne of such hearini. neltf,er
appeared tb prosecute the appeal nor advlsed the orvjiion orthe respondent of the reason for appellantrs fallure or
inab11lty to be present. In consequencer after a delay of norethan an hour, vith nelther the appel_lant'nor lts counsel or
anyone appearing on 1ts behalf. a motlon was nade to dlsnlss theqppeal. Good eause appeari.ngr-I shall grant the notlon to
dismiss the sald appeal.

Accordingly, it is, on this 30th day of March 19261

ORDEFEP that the appeal f1led by appellant be and the
same ls hereby dlsrnlssedl and it ls further -



PAGE 14

Dated: uay 27, L976

ORDERED that ny Order, dated February
respondentts Order of suspenslon be and the same
vacated; and it is further

BUI,! TIN 2227

25, 1976 staylng
ls hereby

ORDERED that Plenary Retall Consurnptlon Llcense C-J8,
issued by the Munlcipal Board of Alcohollc Beverage Co.nt ro l- for
the Clty-of Jersey City to Grannyr s Hideaway Corp.1 t,/a GrannJrr s
Hldeaway for premlses 372 Branrhall Avenuer Jersey Cltyr be and
the sane ts hereby suspended for the balance of lts ternr vlz.l
mldnlte June l0r 1)16, eonmenclng at 2:O0 a.n. Monday, Apr1l 121
19?6; and lt is further

ORDERED that any renewal of the said llcense that
nay be granted be and the sane is hereby suspended untll
2!00 a.n. Fridayr JuIy 16, 1)76.

Leonard D. Ronco
DL rect or

t"**re""----
JoBeFh H. I€rner
Acting Director

i


