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The Gourt resenvirg aguestion of lawvto ke settled &t the
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STATE OF THE CASE

The Mayar ad Gormmaon Gourdll of Jarsey Qity pessad a

resdution authorizing tre aorstrudion oF asener in South

10 Third street, Jarsey Qity, Whidh resdution wes ggaowed by
tre Mayar, July 12th, 1557.

This resdutian authorized and directed te lboard of water
aoMissaEr O arstrudt said saner.

By tte dty darter ad tre viaer a, tre Mayar ad
CGrmon Coudl authorize the saners o ke built, ad the
vaer aonmmrissiaers cb tte wark

Uhcer this resdution the South Third strest sener wWas
seg-igVocol

The street wes gradd filled, ard paved 1o aoout 100 feet

2 west of Jarey AenLe, ad franm thet paint to the westerm
bouchery of the aty the strest hed ot lkeen filled adraised
o o tre estedidred gack

In the castnuction of the saners goenings are left whidh
are dled nan hdes, 1o dlow nen t go coan into te
snastodearsettem; these nan hdles areraised Lp to tte

' led of tre street ard agqoed with granite stae, the sanre
being about three fest soLEare

W\en the saner oessed the gracked ad paved portian of
the street the man hdes were ket Lp 1o the estadided

D gack of tre strest, O thet tre nman hde, aoot midnay
betwween Jarsey avenie ard Gles street, wes aoot ae foot
doetre led of the strest, sane of tre winessss Ut it &t
adgt indes ad ae a aedgiteen indes, as the strest wes
then aut L the sane keirg very rutty and nucdy,

Near this nran hde stood an egire house, adtre hose
hed lbeen stretded yomn the sick vdk far a aasicerade
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distance to dry, and just as the team of horses of M. Pray
wes approaching the man hole, in April, 1866, one of the
firenen came out of the hose house and gave the hose a pulll
which frightened the horse nearest to the curb, and in start-
ing up threw the horse adjoining the man hole against it,
whereby the horse wes injured, from which injuries the horse
becare worthless and wes killed.

Trhe coursd of the cefadants aonteced thet the water
amissiaes were the authors of the nuissie

And ssood thet o adtion would lie egairst the city far 10
aninjury of this daerader.

The Court charged the jury that the Mayor and Conmon
Council of Jersey City had the control of the streets of the
city, and upon them involves the duty of renoving all
obstructions and nuisances, and that in the construction of
the sewer the water commissioners were the agents of the
Commron Council.

The Court further charged the jury, that the Mayor and
Comron Council had the entire control of the streets of
Jersey Gity, that they were bound to remowve all abstruc- 20
tiors In the sae, and keep the streets so that they were safe
and secure for the passage of the citizens, on foot and in
wagons; and if the Conmon Council allowed an olstruction
to remain in the street, which caused injury to aperson using
ordinary care and diligence in passing along the street, the
corporation wes liable in dameges to the persons sustaining
the'injury.

The Court reserved two questions to be submitted to the
Court, as follows, to wit:

1 Is tre Mayorad GamonCourdl lisbdeinthis actian, 30
a tre vater aonmrissaers, ar eftter of hremn?

2 If the liability belongs to the Mayor and Conmon
Council can an individual bring an action against a muni-
cipal corporation in this State to recover dameges for inju-
res received from obstructions or want of repair in the
street ? The verdict wes for the plaintiff.

Jacob We art,
Attorneyfor Plaintiff.
Richard D. McClelland,
Attorney for Defendants. 40
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AL the Fdnuery terrm A D 1833, ofthe Suarare Gourt,
the caLee wes ceaded ad the S porenre Gourt adbred thet
the verdict e st agick, ard thet the plaintiff be norsuited

O tte reum of the wiit of evar iff the Gourt of Brars
the plaintffin arar sssiged erars s Tdlons, iz :

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Epheaim Peay, Haintff in Brar;

and

The Mayoe and Common Council In )

of Jeesey City,
Defacents in Brar.

10 Aftervards towit, at the termof Jurg, inthe year eigh
ten hudred ard sixyreidlit, efare the Judoes of the Gourt
of Bras ad Agoeds a Traton, anes the aoove rened
plantff in Brar;, by Jaodo Wéart his attomey, adsays,
thet inthe record ad proceedings aforesaid threre is nmans-
fest ararin this, towit:

1st. Because the Gourt blowvunlanfully dscdded thet an
adion wodd rct lie agairst a nunidpal coporatian, to
recover clnvasss far redligaoe in ot renoving arndisssce
erected by them in a pudlic street ar highway, In perfams

2 ace ofwork autihorized 1o ke doe by the darter, whereby
by nears of sLoch nusae tte plaingff in errar sustained
tre injuries cordaired of.

A Bease tre Guurt keloww unlanfudly dedidsd thet rno-
agionwould lie egairst anunidpal conooration farinjuries
sustaired fa-wat of rgairs ar falure o remove dstncs
tios dacd in astrest arpudic highnay.

3d Because tre Gourt kelovww unlanfuly dedided to set
adck e vardict of the jury, recbered in this Gass wen
they aught o heve nreintained said verdict
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And the said plaintiff in error prays that the judgment of
the Supreme Court, for the errors aforesaid and for other
errors in said record being, may be' reconsidered, annulled,
and altogether holden for nought, and that he may be re-
stored to all things that he has lost by reason of said judg-

ment.
Jacob Weart,

Attorneyfor Plaintiff in Error.

COMMON JOINDER IN ERRORS.

The following is the opinion of the Supreme Court setting
aside the verdict and nonsuiting the plaintiff.

NEW JERSEY SUPREME COURT.

Ephraim Prat,
VS.

The Mayor and Common Council
of Jersey City.

Beasley— Chief Justice.

The present case turns on the solution of a single legal
question, viz : whether a civil suit will lie against a muni-
cipal corporation in consequence of damages sustained by an
individual by reason of a public street being in an improper
condition? The defendants are charged with an omission
of duty. It appeared on the trial that the sewer in the street
was properly and skilfully constructed, the complaint being
that the public authorities neglected to have the street filled
in to the requisite grade, in consequence of which the coping
of stone around one of the entrances into the sewer was left
projecting and formed, the obstacle which occasioned the
accident giving rise to this suit. >

The question as to the extent of the responsibility, in a
civil action, of a corporate body intrusted by statute with

10
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the performance of a public duty, and receiving therefrom
no profits or emoluments for itself has recently leceived a
very elaborate examination in the important case of The
Mersey Docks and Harbor Board Trustees, (ids. Gribbs,
and others—Law Rep., English and Irish Appeals, "Val 1, p.
93. * A reference to this decision in which the train of cases
on the subject are carefully collated and criticised, will dis-
close the fact of the great discordance in judicial opinion
- with regard to the question involved. And it will also
10 appear, from the briefest examination of the American
reports, that'the legal mind of this country, upon this topic,
is in a similar state of dubiety. If the matter, therefore,
were one ofprima impressionis in this Court, it is obvious a
broad field for investigation wbuld be thrown open ; but
such is not the case.

I consider the question in this State as so entirely settled
that it admits of no debate.

In the year 1840 the case of the Freeholders of Sussex vs.
Strader, reported in 3 Harr. 1C8, was decided, and the prin-

20 ciple adopted as one of the grounds of adjudication was that
an action would not lie at the instance of an individual
having suffered a special damage from the neglect of a cor-
porate body in the performance of a public duty. It is an
utter misapprehension of the standing of the case to suppose,
as was done on the argument before us, that the conclusion
of the Court rested on the Statutes of the State relating to
bridges. The language used by the Chief Justice, and by
Mr. Justice Dayton, who each delivered an opinion, is so
clear that the views entertained by the Court, and the legal

30 groundwork on which the result was put, cannot be deemed
to be left in the least uncertainty. The case then before the
Court was not regarded in any respect as of an exceptional
character, but was treated and decided as one of a class,
regulated and controlled by a rule of law, having a wide
scope and embracing every instance within the reason of
such rule.

“ The principle,” says the Chief Justice, “ | take to be
this, that when a corporate body, whether of a municipal
or of a private character, owes a specific duty to an indi-

40 vidual, an action will lie for a breach or neglect of that duty,
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whenever such breach or neglect has occasioned an injury to
that individual ; but if such corporation owe a duty to the
public and neglect to perform it, although every individual
comprising that public is thereby injured, some more, some
less,'yet they can have no private remedy at the common
law.”

Such was one of the main grounds of decision in the case
reported, a ground which in principle obviously rules the
case now before this Court. The rule of law thus promul-
gated nearly thirty years ago, has never, so far as | am
aware, been disturbed by any hint of a doubt as to its pro-
priety from the bench; it has otten at the Circuits received
a practical application, and it has on several occasions been
recognized as a part of the legal system of the State by this
Court. In Cooley vs. Freeholders oi Essex, 3 Dutch, 415,
under circumstances apparently identical with those of the
original case, the same doctrine was applied by this Court ;
and in Collabeen vs. Township of Morris, 1 Yroom, 161, in
defining the obligation of the town ships with regard to the
repair of highways, Chief Justice Wheipley remarks, “ The
Common law casts upon the township the burthen of making
and repairing its public highways as it does upon the county
that of making and repairing bridges. But the township is
not liable civilly for a neglect of the duty to any body sus-
taining especial injury thereby ; nor is a county in a like
case, for injury arising for non repair of bridges." The duties
are owing to the public not individuals, and their perform-
ance is enforced by indictment, not suit by individuals.”

But the most authoritative sanction of the doctrine is to be

10

20

found in the case of Livermore vs. Board of Freeholders of 30

the County of Camden, 5 Dutcher, 245. | he suit was for a
special damage caused by the neglectto repair a bridge. In
the Supreme Court the decision, which was against thp lia-
bility of the defendants, went on the comprehensive theory
that a public body was not amenable civilly in consequence
of a neglect of duty. This case was afterwards in the term
of June, 1864, affirmed and placed on a similar foundation
in the Court of Errors, 2 Yroom, 508 : “ That an action will
not lie,” says the opinion which was read on this last occa-

sion, “in behalf of an individual who has sustained special 40



damage from the neglect of a public corporation to perform
a public duty | consider the settled law of this state. This
was the doctrine laid down by the Supreme Court of this
State after much research and a careful consideration of the
authorities in the case of the Board of Freeholders of Sussex
vs. Strader, 3 Harr. 108 ; and the same principle was reaf-
firmed in the case of Cooley vs. Freeholders of Essex, 3
Dutch, 415.

These opinions, in my judgment, rest upon the solid foun-

10 dations of ancient precedent and public policy.”

From this review of the decisions it is quite impossible to
avoid the conclusion that the adjudication in Strader \s.
the Freeholders of Sussex, not only decided that case but
acknowledged and established an important rule of law,
which is, that the neglects of agents of the public in the dis-
charge of their legitimate functions cannot constitute the
basis of an action in behalf of an individual who has sus-
tained a particular damage. Such neglects are public offen-
ces and must be remedied by indictments.

20 The plaintiff’s case being within the regulation of this
principle he should have been nonsuited on the trial, and
the Circuit Court should be so advised.



