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NEW JERSEY

Court of Errors and Appeals.

Charg es Aebrecht,
. Plaintiff-Appellee, Action at Law.

Us. On Appeal from
The Pennsyevania Raieroad 'Hudson County
Company, Circuit Court.
Defendant-Appellant.

Brief of Defendant—Appellant.

The facts in this case are almost precisely similar
to those in the case of Andred Spada et al., partners
‘trading, &c., Plaintiffs-Appellees, v. The Pennsylvania
Railroad Company, Defendant-Appellant; and the law
applicable is the same. The cases differ slightly in that
the trial court refused to charge defendant’s requests
|Nos. 3, 4, 5, 6, 7, 8, 10, and 16, only. (State of Case,
p. 244.) In all other respects, however, the case
jwas submitted to the jury upon practically the same
theory as in the Spada case.

The judgment of the Hudson County Circuit Court
should be reversed, set aside, and for nothing holden,
and a venire de novo awarded, or judgment directed to
be entered in favor of the defendant and against the
plaintiff..

Respectfully submitted,
VREDENBURGH, WALL & CAREY,
Attorneys for and of Counsel with
Defendant-Appellant.
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Court of Errors and Appeals.

Charles Albrecht, \
Plaintiff-Appellee, at Law,
vs- \On Appeal from

The Pennsylvania Railkoad
Company, 1 *

Defendant-Appellant. <J

Brief for Plaintiff.Appellee.
[STATEMENT OF THE CASE.

The general facts of the plaintiff’s case are
similar to those in the case of Andrew Spada et al.
vs. The Pennsylania Railroad Company, No. 113,

of the List of Causes of the present term of this
Court.

POINT 1.

For a discussion of the law, in so far as it applies
to the facts of this case, we refer to Points
I. IL IIL IV. Y. and VI. of Plaintiffs’ brief
in the Spada case.

POINT II.
The Court properly refused to grant a non-suit.

The motion for a non-suit (case, p. 109) was
made on the ground that under the Carmack
Amendment the initial carrier alone was liable to
the lawful holder of the bill of lading for loss,
damage or injury to property caused by it or by any
connecting carrier.
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In the case of Kansas City S. R. Co. vs. Carl,
227 U. S.j 639, the holder of a bill of lading brought
suit against the delivery carrier for loss or damage
occiiring on its line. It was held that the contract
made between the initial carrier and the shipper
inured to the benefit of the delivery carrier.

The sole object of the Carmack Amendment was
to deny to the initial carrier the former right to
make a contract limiting liability to its own line.

Atlantic C. L. R. R. Co. vs. Riverside Mills,
219 U. S., 186.

Pecos & N. T. Ry. Co. v. Meyer, 155 S.
W. 309 (Tex. Civ. app.)

Harrison Granite Co. v. Grand Trunk Ry.
System, 141 N. W., 642 (Mich.)

POINT III.
Thé court did not err in refusing to direct a ver-
dict in favor of the defendant.

(1). Because the plaintiff did not make a claim in
writing within ten days.

The bills of lading for the shipments mentioned
in counts 4, 5, 6 and 7 of the complaint contain a
condition (case, p. 270, 1 31) that;” Claims for loss
or damage shall be made in writing to the agent at
point of delivery promptly after arrival of the prop-
erty, and if delayed for more than ten days after
the delivery of the property, or after due time for
delivery thereof no carrier hereunder shall be liable
in any event.”

The court stated its reasons for refusing to direct
averdict.and properly held (case, p. 216), that when
there was no delivery of the property or when the
consignee refused to receive it on the ground that it
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was not tendered in proper condition such a stipula-
tion did not apply.

Williamsport Hardwood Lumber Co. v. B. &
0. R. Co., 778S. E., 333 (W. Va.)

Kramer vs. Chicago, etc. R. Co., 101 Iowa,
178.

D. Klass Commission Co. vs. Wabash R.
Co., 80 Mo. App., 164.

Gulf etc. R. Co. vs. Golding, 3 Tex. App,
Civ. Cas., par. 33.

Galveston etc. R. Co. vs. Ball, 80 Tex., 602.
R. Co. vs. Cumbie, (Ark.) 141 S. W., 939.
Richardson vs. R. Co., 106 N. Y. Sup., 702.
Auli vs. R. Co., 136 Mo. App., 291.

(2). Because the strike was a cause beyond the
control of the defendant.

Some of the bills of lading were signed by the
shipper and others were not signed by him,

With respect to the bills of lading which were
signed by the shipper it was a question of fact for
the jury to say whether the excepted cause in the
bills of lading was the proximate cause of the delay;
with respect to those not signed by the shipper it
was for the jury to say whether the bills of lading
were so accepted by the shipper as to make them
binding contracts and if they were, whether the ex-

cepted cause in them was the proximate cause of
the delay. * *

In either class of cases it was for the jury to de-
teimine whether there was any negligence on the

Part of the defendant which contributed to the
delay.
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POINT IV

The Court properly refused to charge defendant’s
3,4,5,6,7, 8 15 and 16 requests.

1. The third request (case, p. 244, 1 34).

This request was too broad, for it could only ap-
ply to the bills of lading that were proven to be
binding contracts, and with respect to those it was
for the jury to say whether the results of the strike
were beyond the control of the defendant and not as
requested to charge by the defendant which as-
sumed as a fact that the strike was a matter beyond
the control of the defendant. To the bills of lading
which were not binding contracts ia strike was no

defense.

2. The fourth request (case, p. 244, 1 39).

This request could only apply to the bills of lad-
ing which contain the provision that damages
should be computed on the basis of the value of the
property at the place and time of shipment, and
then only provided it was found by the jury that
the bills of lading had been so accepted by the
shipper as to make them binding contracts.

3. The Fifth Request (case, p. 245, 1 5):

*Before the jury could assess the damages in ac-
cordance with the conditions of the bills of lading
referred to in this request, it was necessary for the
jury to find that the defendant was free from neg-
ligence in the transportation of the watermelons
because, as stated by the Court in its charge (case,
p. 235), “if the watermelons were injured and de-
stroyed by the negligence of the defendant com-
pany, it could hardly be said that the company was
protecting the interests of the shipper when it sold
the results of its own negligence and deducted its
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own freight and legitimate expenses from the pro-
ceeds.”

4. The Sixth Request (case, p. 245, ]. 9).

The reasons for refusing this request are stated,
and the authorities given under Point III.

5. The Seventh Request (case, p. 245, 1 17).

This request contains a proposition of law, and
assumes that a question of fact has been proven.
The law could not be applied until the jury deter-
mined whether the evidence showed that the water-
melons in question were shipped at the reduced
rate of the Southern Classification.

6. The Eighth Request (case, p. 245, 1 26).

Rule I. of the Southern Classification provides
that the reduced rates only apply when property
is shipped subject to the conditions of the so-called
carrier’s bill of lading, and the higher rates apply
when the property is shipped at the carrier’s liabil-
ity. There was no burden cast upon the plaintiff
to show that the watermelons were shipped at the
higher rate, but it was for the jury to determine
from the evidence whether the shipper and the car-
rier had made a contract limiting the common law
liability of the carrier, or whether a contract had
been made between them subjecting the carrier to
its common law liability.

7. 'The Fifteenth Request, (case, p. 246, 1 31).

There is no presumption that the ten per cent, in-
creased rate or the reduced rate applies.- The rate
which applies is based upon the limitation of liabil-
ity under the contract made between the shipper
and the initial carrier and before the carrier can
apply the higher rate or the reduced rate the liabil-
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ity under the contract must be fixed in accordance
with Rule I. of the Southern Classification.

Xml The Sixteenth Request (case, p. 247, 1 3).

L(The contract made between the initial carrier
and the shipper may be either for the limited liabil-
ity or for the common law liability. The rate does
not fix the liability, but the liability must be agreed
upon. If it is for the limited liability the reduced
rate must apply and if it is for the common law li-
ability the higher rate must apply.

9. As to the Seventh, Eighth, Fifteenth and
Sixteenth Requests.

We have shown under Point I., Subdivision 3, of
the brief in the Spada case that the Rules and Reg-
ulations of the Watermelon Tariff Rates, which are
the reduced rates specified in Rule I. of the Southern
Classification apply to watermelon shipments, pro-
vide that property can only be shipped subject to
the conditions of the so called carrier’s bill of lading
when the shipper expressly releases the carrier of its
common law liability.

W. H. Buckenhurst, an expert on classifications
and tariffs, produced by the defendant, testified
(case, pages 194, 195, 196, 197) that when the bill
of lading contains a notation on it “released” then
it is understood that the lower rate applies and that
if the bill of lading has a notation, “not released”
then the higher rate applies.

POINT V.
There is no error in the charge of the Court
referred to in the sixth ground of appeal.
(a). We have pointed out under Point IV., Sub-

division 3, that the court charged the jury that the
conditions in these bills of lading did not apply if
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it were shown that the melons were injured and
destroyed by the negligence of the defendant. It
was then proper for the Court to charge the jury
as he did (case, p- 235, 1 34), “That if these
goods were destroyed by the negligence of the
defendant company outside of any exception of the
conditions beyond their control—which you will
read on the back under ‘conditions’—then the
measure of damages would be the market value of
these goods at the time and place when they should
have been delivered * * * * * o>

Where a shipper delivers goods to a carrier in one
state to be transported to another state, and the
carrier, without asking the value of the goods,
assesses the charges thereon cn the minimum value
set forth in the schedule filed by the carrier under
the Interstate Commerce Act, and the goods are
subsequently lost by the negligence of the carrier,
the shipper has a right of action based on the neg-
ligent breach of a duty imposed by law on the
carrier, and the latter will be liable for the full
value of the goods, although the bill of lading
limits the liability to the amount stated in the con-
tract as the value of the goods.

Dodge vs. Adams Express Co., 51 Pa. Super.
Ct., 481.

(). (c). (d). The charge of the Court here objected
to is found on pages 237 and 238 of the case which
applied to the bills of lading not signed by the ship-
per. We submit that the Court properly stated the
law governing these bills of lading.

Jersey State Library
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POINT VI.

The court properly excluded a portion of the test-
imony of defendant’s witness, Christie.

The court permitted this witness to testify to facts
within his own knowledge and those gathered by
him in the course of his employment as part of the
res gestae but struck out his testimony relative to
the strike gathered from casual conversations with
persons ijot connected with the company and had by
the witness when he was not in the prosecution of
the business of the company (case, p. 169, 1 36).

POINT VII.
The testimony referred to in the eighth ground
of appeal was properly admitted.

The objection to this testimony and the reasons

for overruling the objection appear on pages 86
and 8T of the case.

This testimony was admissible to show the meas-
ure of damages in case the jury found the bills of
lading were not binding contracts.

POINT VIII.
The judgment of the Hudson County Circuit
Court should be affirmed.
March Term, 1914.
Respectfully submitted,

QUEEN & STOUT,
Attorneys for and of Counsel with
Plaintiff-Appellee.
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Charles Albrecht,
Plaintiff-Appellee,

Us. Action at Law.

Notice of Appeal.

The Pennsylvania Rail ro ad
Company. 20

Defendant-Appellant.

To

Queen & Stout, Esq.,
Attorneys for Plaintiff.

Oit mE NOTICB>that the defendant appeals to
he New Jersey Court of Errors and Appeals in

rdiment Btered mithiSEdtem the whole of the
Bated February 6,1914.

VBEDENBUBGH, WALL & CABET,
Attorneys for Defendant.
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Notice of Appeal

(Indorsed)
1497

HUDSON COUNTY CIRCUIT COURT.

Charles Albrecht,
Pliff.-Appellee,

10
USs.
The Pennsylvania Railro ad Company,
Appellant.
Action at Law.
Noti ce op Appeal.
VREDENBURGH, WALL & CAREY,
Attorneys,

20 1 Exchange Place,

Jersey City, N. J.
(Service Acknowledged February 7, 1914.)
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Grounds of Appeal.
Filed Feb. 16, 1914.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Chakles Albrecht,

Plaintiff-Appellee, 10
On Appeal from
US. Hudson County
>Circuit Court.
The Pennsylvania Rail ro ad Grounds of
Appeal.
Company.

Defendant-Appellant.

The following are the grounds upon which de-
fendant appeals to the New dJersey Court of *
Errors and Appeals from the judgment of the
Hudson County Circuit Court:

» Firstr Said judgment was entered in favor of
plaintiff and against defendant, whereas it should

have been in favor of defendant and against plain-
tiff.

Second: Said Circuit Court erred in refusing
to grant a non-suit at the close of plaintiff’s case, "0
when thereupon moved so to do by defendant.

Third: Said Circuit Court erred in refusing to
direct a verdict in favor of the defendant and
against the plaintiff, at the close of the whole case,
as to counts 4, 5, 6 and 7, when thereupon moved
so to do by defendant.

Fourth: Said Circuit Court erred in refusing
to direct a verdict in favor of the defendant and
40
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Grounds of Appeal

against the plaintiff, at the close of the whole case,
generally, when thereupon moved so to do by de-
fendant.

Fifth: Said Circuit Court erred in refusing to
charge the jury, when thereupon duly requested
by defendant, as follows:

“ 3. That the Strike was a matter beyond
the control of the defendant, and an excepted
clause in the bills of lading, introduced in evi-
dence, and if reasonable efforts were used to
relieve the situation, the defendant is not
liable.”

“4, That the damage for which the de-
fendant carrier is liable in this case is to be
computed on the basis of the value of the
property at the place and time of shipment.”

“5. That the measure of damages under
the bills of lading introduced in evidence as
Exhibits P-3, P-4, P-5 and P-9, is the amount
the goods were sold for by the defendant, less
the expenses of the sale.”

*6. That if no claim was filed with defend-
ant at point of delivery for loss or damage to
the water melons shipped under the bills of
lading marked in evidence as Exhibits P-3,
P-4, P-5, P-9, within ten days from date of ar-
rival, that defendant is not liable as to these
shipments, and the burden of proving that the
claims were filed wihin that time is on the
plaintiff.”’

117. That Rule 1 of the classification in evi-
dence provides that the reduced rate specified
therein will apply on property shipped sub-
ject to the conditions of the carrier’s bill of
lading, and the evidence showing that the
water melons in question were shipped at
such reduced rate, therefore the shipments in
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Grounds of Appeal

this suit were shipped subject to the condi”
tions of the bills of lading introduced in evi-
dence.”’

“ 8. That the burden is on the plaintiff to
show that the water melons in question were
shipped at the higher rate and at the carrier’s
liability, as provided for in Kule 1 of the
classification in evidence.” 20

“10. If no express contract between the
shipper and carrier is shown by which,the
shipments were to be governed by the car-
rier’s common law liability at the 10% in-
creased rate provided in the filed tariffs and
classifications (and the burden of proving it is
upon the plaintiff), then they must be conclu-
sively presumed to have been subject to the
reduced rate provisions of the tariffs and
classifications and subject to the terms and 20
conditions of the carrier’s bill of lading.”

“16. The rate fixed by the filed tariffs to
be charged by the interstate carriers, in the
absence of proof that another rate was ex-
pressly agreed upon by shipper and carrier at
the time of shipment (and the burden of prov-
ing such agreement is upon the plaintiff),
fixes and determines the nature of the car-
rier’s liability, and that liability must be ac-
cording to that specified in the fiied tariffs and 30
classifications as the liability which that rate
imposes.”

Sixth: Said Circuit Court erred in charging
the jury in the following respects:
(a) That the sixth condition in the bills of
lading marked P-2, P-4, P-5, P-9, and P-3,
did not apply to the shipments in this case;

40
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and that the measure of damages would be
the market value of the goods shipped at the
time and place when they should have been
delivered at Jersey City, except as to the
shipment covered by Exhibit P-2.

(b) That it was for the jury to say whet-
her the bills of lading covering the remain-
ing four shipments namely, Exhibits P-6, P-7,
and P-8, and P-1, were binding upon plain-
tiff; and that if the same were not binding
upon him, the shipment would be under the
rules of the common law, making the car-
rier responsible for any loss or damage to
goods in course of shipment except such as
may be due to the act of God or the act of
the public enemy.

(c) That it was for the jury to say whet-
her tbe.bills of lading were binding upon
plaintiff,

.(d) That it was for the jury to say whet-
her or not the Strike was a defence to the
action.

;Seventh: Said. Circuit Court erred in strik-
ing out the testimony of the defendant’s witness
Christie, as to the existence of a general strike.”

Eighth: Said Circuit Court erred in admit-
ting testimony showing the market value of the
water melons in question, in each of the nine
shipments involved in the suit, at Jersey City,
New Jersey, at the time when they should have
arrived at the point of destination.

Ninth: Said Circuit Court erred in divers
other respects.

Dated February 16, 1914.

VREDENBTJRGH, WALL & CAREY,
Attys. for Defendant-Appellant.
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Indorsed.
Filed March 8, 1913.

New Jersey Court of Errors and Appeals.

Charles Albrecht, Pitff.-Appellee,
US.

The Pennsylvania Railr oad Company,
Deft.-Appellant.

On Appeal from Hudson Circuit Court .
Gro unds of Appeal.

VREDENBURGH, WALL & CAREY,
Attorneys,
1 Exchange Place,
Jersey City, N. J.

(Service acknowledged February 16, 1914.)
Filed February 16, 1914.

30

40
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Complaint.
CIRCUIT COURT, l
Holden and for said County. A

State of New Jersey,} gg>.
County of Hudson, 5

10
Charles Albrecht,
Plaintiff,

US. Complaint.
Action at Law.
The Pennsylvania Railroad
Company,

Defendant.

The Defendant was summoned to answer unto
said Plaintiff therein in an action at Law upon the
following complaint.

Plaintiff, Charles Albrecht, who resides in the
Borough of Brooklyn in the City and State of
New York says that:—

First Count— 1. On July 11th, 1912, at Pavo
in the State of Georgia the plaintiff caused to be
30 delivered to the defendant, who was then and now
is a common carrier of goods for hire between
Pavo aforesaid and Jersey City in this State, one
carload of watermelons of the value of five hun-
dred dollars which the defendant then and there
accepted and received, as such common carrier,
to be transported to the plaintiff at Jersey City
aforesaid within a reasonable time, for a reward.

21 The defendant did not transport the said
carload of watermelons within a reasonable time
but on the contrary unreasonably and negligently
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Complaint

delayed the transportation thereof for a period of
nine days and during said delay the said water-
melons decayed and spoiled, all to the damage of
the plaintiff, five hundred dollars.

Second Count— 1. On dJuly 18th, 1912, at Kline
in the State of South Carolina the plaintiff caused
to be delivered to the defendant, who was then
and now is a common carrier of goods for hire
between Kline aforesaid and Jersey City in this
State, one carload of watermelons of the value
of five hundred dollars which the defendant then
and there accepted and received, as such common
carrier, to be transported to the plaintiff at Jersey
City aforesaid within a reasonable time, for a re-
ward.

10

2. The defendant did not transport the said car-

load of watermelons within a reasonable time but
on the contrary unreasonably and negligently de-
layed the transportation thereof for a period of
ten days during said delay the said watermelons
decayed and spoiled, all to the damage of the
plaintiff, five hundred dollars.

Third Count— 1. On July 18th, 1912, at Kline in
the State of South Carolina the plaintiff caused to
be delivered to the defendant, who was then and
now is a common carrier of goods for hire be-
tween Kline aforesaid and dJersey City in this
State, one carload of watermelons of the value of
five hundred dollars which the defendant then and
there accepted and received, as such common car-
rier, to be transported to the plaintiff at Jersey
City aforesaid within a reasonable time, for a re-
ward.

2. The defendant did not transport the said car-
load of watermelons within a reasonable time but
on the contrary unreasonably and negligently de-
layed the transportation thereof for a period of
seven days and during said delay the said water-

20

A
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Complaint

melons decayed and spoiled, all to the damage of
the plaintiff, five hundred dollars.
Fourth Count— 1. On July 18th, 1912, at Ulmers
in the State of South Carolina the plaintiff caused
to be delivered to the defendant, who was then and
now is a common carrier of goods for hire between
Ulmers aforesaid and Jersey City in this State,
10 one carload of watermelons of the value of five
hundred dollars which the defendant then and
there accepted and received, as such common car-
rier, to be transported to the plaintiffs at Jersey
City aforesaid within a reasonable time, for a re-
ward.

2. The defendant did not transport the said car-
load of watermelons within a reasonable time but
on the contrary unreasonably and negligently de-
layed the transportation thereof for a period of

20 six days and during said delay the said water-
melons decayed and spoiled, all to the damage of
the plaintiff, five hundred dollars.

Fifth Count— 1. On July 16th, 1912, at Ulmers in
the State of South Carolina the plaintiff caused to
be delivered to the defendant, who was then and
now is a common carrier of goods for hire be-
tween Ulmers aforesaid and Jersey City in this
State, one carload of watermelons of the value of
five hundred dollars which the defendant accepted

30 and received, as such common carrier, to be trans-
ported to the plaintiff at Jersey City aforesaid
within a reasonable time, for a reward.

2. The defendant did not transport the said car-
load of watermelons within a reasonable time but
on the contrary unreasonably and negligently de-
layed the transportation thereof for a period of
six days and during said delay the said water-
melons decayed and spoiled, all to the damage
of the plaintiff, five hundred dollars.

40 Sixth Count— 1. On July 16th, 1912, at Ulmers
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in the State of South Carolina the plaintiff caused
to be delivered to the detendant, who was then
and now is a Common carrier of goods for hire be-
tween Ulmers aforesaid and Jersey City in this
State, one carload of watermelons of the value of
five hundred dollars which the defendant then and
there accepted and received, as such common car-
rier, to be transported to the plaintiff at Jersey
City aforesaid within a reasonable time, for a re-
ward.

10

2. The defendant did not transport the said car-

load of watermelons within a reasonable time but
on the contrary unreasonably and negligently de-
layed the transportation thereof for a period of
eight days and during said delay the said water-
melons decayed and spoiled, all to the damage of
the plaintiff, five hundred dollars.

Seventh Count— 1. On July 16th, 1912, at Ulmers
in the State of South Carolina the plaintiff caused
to be delivered to the defendant, who was then and
now is a common carrier of goods for hire between
Ulmers aforesaid and Jersey City in this State,
one carload of watermelons of the value of five
hundred dollars which the defendant then and
there accepted and received, as such common car-
rier, to be transported to the plaintiff at Jersey

City aforesaid within a reasonable time, for a re-
ward.

20

30

2. The defendant did not transport the said car-

load of watermelons within a reasonable time but
on the contrary unreasonably and negligently de-
layed the transportation thereof for a period of
seven days and during said delay the said water-
melons decayed and spoiled, all to the damage of
the plaintiff, five hundred dollars.

Eighth Count— 1. On July 17th, 1912, at Allen-
dale m the State of South Carolina the plaintiff

caused to be delivered to the defendant, who was 4
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then and now is a common carrier of goods for
hire between Allendale aforesaid and Jersey City
in this State, one carload of watermelons of the
value of five hundred dollars which the defendant
then and there accepted and received, as such com-
mon carrier, to be transported to the plaintiff at
Jersey City aforesaid within a reasonable time,
10 for a reward.

2. The defendant did not transport the said car-
load of watermelons within a reasonable time but
on the contrary unreasonably and negligently de-
layed the transportation thereof for a period of
six days and during said delay the said water-
melons decayed and spoiled, all to the damage of
the plaintiff, five hundred dollars.

Ninth Count— 1. On July 16th, 1912, at Barlow
in the State of South Carolina the plaintiff caused

20 to be delivered to the defendant, who was then
and now is a common carrier of goods for hire, be-
tween Barlow aforesaid and Jersey City in this
State, one carload of watermelons of the value of
five hundred dollars which the defendant then and
there accepted and received, as such common car-
rier, to be transported to the plaintiff at Jersey
City aforesaid within a reasonable time, for a re-
ward.

2. The defendant did not transport the said car-
load of watermelons within a reasonable time but
on the contrary unreasonably and negligently de-
layed the transportation thereof for a period of
seven days and during said delay the said water-
melons decayed and spoiled, all to the damage of
the plaintiff, five hundred dollars.

QUEEN & STOUT,
Attorneys for Plaintiff.

Piled Clerk’s Office,
Mar. 8, 1913.
Hudson County, N. J.
40 John P. Cko sby , Clerk.
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Stipulation.
Filed April 11, 1913.

It 1s hereby stipulated and agreed by and be-
tween the attorneys for the respective parties,
1, That no affidavit of merits need be filed by the
defendant.
2. That the defendant’s time to answer be ex-
tended to and including April 8th, 1913.
Dated March 24,1913. w
QUEEN & STOUT,
Plaintiff’s Attys.
VREDENBURGH, WALL & CAREY,
Defendant’s Attys.

Filed Clerk’s Office,
Apr. 11,1913.
Hudson County, N. J.
John F. Cro sby , Clerk.

Stipulation.
Filed April 11, 1913.

It is hereby STIPULATED AND AGREED by

1a}x_nd between the attorneys for the respective par-
1es,

That defendant’s time to answer be extended to 30
and including April 11,1913.
Dated April 7, 1913.
QUEEN & STOUT,
Plaintiff’s Attorneys.
VREDENBURGH, WALL & CAREY,
Defendant’s Attorneys.

Filed Clerk’s Office
Apr. 11,1913. °
Hudson County, N. J.

John F. Cro sb Yo Clerk. 40
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Answer.

Filed April 11, 1913.

The defendant Corporation answers as follows.

Defendant, a body corporate organized under
the laws of the State of Pennsylvania, says that.
First Defence i

(1) It denies the truth of the matters contained
in the complaint and each and every count thereof.
Second Defence:

(1) Defendant without admitting that the goods
and property were delivered to it and accepted by
it, to he transported in the manner averred in the
complaint, avers that if such property did come
to the hands of the defendant for the purpose of
the transportation thereof, it did so under an ex-
press agreement between the plaintiff and the de-
fendant, whereby the defendant was to be re-
lieved from any and all liability for damage to the
said goods and property resulting from delay in
the transportation and delivery thereof, if such
delay was caused by strikes among defendant’s
employees; and defendant asserts that a strike did
take place among its employees and continued
from the 9th day of July, 1912, which strike was
the cause of the alleged delay, if any delay at all
occurred as alleged in said complaint.

VREDENBURGH, WALL & CAREY,
Attorneys for Defendant.

Filed Clerk’s Office,
Apr. 11,1913.
Hudson County, N. J.
John F. Cro sby, Clerk.

»
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Reply.
Filed April 16, 1913.

The plaintiff denies every allegation in the
answer.
QUEEN & STOUT,
Attorneys of Plaintiff.

Filed Clerk’s Office,
Apr. 16, 1913. 10
Hudson County, N. dJ.
John F. Crosby, Clerk.

Order Striking Out Interrogatories.
Filed June 3rd, 1913.

Hue notice having been given of a motion to 20
strike out the interrogatories served on defendant
m the above stated cause on May 16th, 1913, and
said motion coming on to be heard pursuant to
said notice— Veedenburgh, Wall & Carey appear-
ing in support of said motion, and Queen & Stout
contra—and the Court having permitted said no-
tice to be amended so as to particularly specify
the interrogatories to which the objections therein
stated refer:

It is, thereupon, on this 23rd day of May, A. D. 30
1913, Ordered that Interrogatories 1 2, 3, 4, 5, 11,
20, 29, 38, 47, 56, 65, 74 and 83 be and the same
hereby are stricken out, and that said motion be
and the same hereby is denied as to the remain-
mg, interrogatories, but without costs to either
party as against the other.

And it is further ordered that said defendant
have ten days further time in addition to that al-

40
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Order Striking Out Interrogatories

lowed by law, in which to answer said remaining
interrogatories®
WM. H. SPEER,
Judge.
On motion of
Vredenburgh, Wall &Carey,
Attorneys for Defendant.
Filed Clerk’s Office,
Jun. 3,1913.
Hudson County, N. J.
John F. Cro sby, Clerk.
TO:
Mess rs . Queen & Stout,
Attorney” for Plaintiff.

Notice.
Filed Sept, 17, 1913, %

Please take notice: That on Friday, the 23rd
day of May, 1913, we shall move before the Hon-
orable William H. Speer , Judge of the above
stated court at the Court House, in the City of
Jersey City, New Jersey, at ten o’clock in the
forenoon or as soon thereafter as counsel may be
heard, for an order to strike out the interroga-
tories in above case served upon the defendant on
May 16th inst., on the ground that said interroga-
tories are irrelevant, incompetent, immaterial and
are not necessary to the sustaining of the plain-
tiff’s case, but are directed to matters pertaining
to the defendant’s case, and pry into matters of
defence.

Yours respectfully,
VREDENBURGH, WALL & CAREY,
Attorneys for Defendant.
Dated May 21, 1913.
Filed Clerk’s Office,
Sep. 17, 1913.
Hudson County, N. J.

John F. Crosby , Clerk.
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Amended Answer.
Filed Sept. 29, 1913.

Defendant, a body corporate organized under
the laws of the State of Pennsylvania, having a
place of business and office at No. 26 Exchange
Place, Jersey City, Hudson County, New Jersey,
says that:

First defense:
(1) It denies the truth of the matters contained
in the complaint and each and every count thereof.

Second defense:

(1) Defendant, without admitting that the
goods and property were delivered to it and ac-
cepted by it to be transported in the manner
averred in the complaint, avers that if such prop-
erty did come to the hands of the defendant for
the purpose of the transportation thereof, it did
so under an express agreement between the plain-
tiff and the defendant wdiereby the defendant was
to be relieved from any and all liability for dam-
age to the said goods and property resulting from
delay in the transportation and delivery thereof
if such delay was caused by a strike or strikes
among defendant’s employees; and defendant as-
serts that a strike did take place among its em-
ployees and continued from the ninth day of July
nineteen hundred and twelve, to the twenty-first
day of July, nineteen hundred and twelve, which
strike was the cause of the alleged delay, if any
delay at all occured as alleged in said complaint.

Third defense.
(1) Defendant, without admitting that the

A00 ~ anC*ProPerty were delivered to it and ac-
eepied by it to be transported in the manner

10

on

verred m the complaint avers that if such prop- 49
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Amended Answer

erty did come to the hands of the defendant for
the purpose of the transportation thereof, it did so
under an express agreement between the plaintiff
and the defendant whereby the defendant was to
be relieved from any and all liability for damage
to the said goods and property resulting from or
occasioned by an accumulation of freight at any
point, or to any other causes over which the de-
fendant had no control ; and defendant asserts that
an accumulation of freight did occur at Jersey
City, New Jersey, the point to which the ship-
ments mentioned in the complaint were consigned
and at which they were to be delivered, and con-
tinued from the ninth day of July, nineteen hun-
dred and twelve, to the thirty-first day of July,
nineteen hundred and twelve, over which accumu-
lation the defendant had no control, and which ac-
cumulation was the cause of the alleged delay, if
any delay at all eccured as alleged in said com-
plaint.

Fourth defense :

(1) Defendant, without admitting that the
goods and property were delivered to it and ac-
cepted by it to be transported in the manner
averred in the complaint, avers that if such prop-
erty did come to the hands of the defendant for
the purpose of the transportation thereof, it did
so under an express agreement between the plain-
tiff and the defendant whereby the défendant was
to be relieved from any and all liability for dam-
age to the said goods and property resulting from
or occasioned by any cause over which the defend-
ant had no control; and defendant asserts that a
strike took place among its employees and con-
tinued from the ninth day of July, nineteen hun-
dred and twelve, to the twenty-first day of July,
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nineteen hundred and twelve, over which strike the
defendant had no control, and which strike was
the cause of the alleged delay, if any delay at all
occured as alleged in said complaint.

Fifth defense:

(1) No claim for the loss or damage to the
goods or property mentioned in the complaint was
made in writing to the agent of the defendant at
the point of delivery or consignment of said goods
and property by the said plaintiff within ten days
after the delivery of said property, or after due
time of the delivery thereof, by the defendant to
the plaintiff, although at the time when said goods
or property were delivered to and accepted by the

e endant for transportation in the manner
averred in the complaint, if ever delivered to or ac-
cepted by said defendant for the purpose afore-
salb  was expressly agreed between the plaintiff
and defendant that in case of loss or damage to
said property claim therefor should be so made
withm the time and at the place and in the manner
mentioned.

Sixth defense:
(1) No claim for the loss or damage to the
(P-, s or ProPerty mentioned in the complaint was
made in writing to the defendant at the point of
~eivery Or at the point of origin of said goods
and property by said plaintiff within four months

rpfl tm d*lIVery of said property, or after a

tT e f°r delivery thereof had elapsed,
timp , defendant to the plaintiff, although at the
to and o sald “oods or property were delivered
tion in ,"ce” ed ky the defendant for transporta-
everdol- 6 Ibanner averred in the complaint, if

the °r .acc?tpted said defendant for
P rpose aforesaid, 1t was expressly agreed be-
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tween the plaintiff and defendant that in case of
loss or damage to said property claim therefor
should he made within the time and at the place
and in the manner mentioned or that, if not so
made, the defendant should not be liable for such

loss or damage.
VREDENBURGH, WALL & CAREY,

Attorneys for Defendant.

Filed Sept. 29, 1913.
By order of
Wm. H. Speer , Judge.

Notice.
Filed Dec. 22, 1913.

TO
Queen & Stout, Esquires,
Attorneys for Plaintiff.
Plea se take notice:

That we will apply to Hon. William H. Speer,
Judge of above stated Court, at the Court House
in Jersey City, New Jersey, on Friday, December
19th, 1913, at 10 o’clock in the forenoon, or as soon
thereafter as counsel may be heard, for an order to
discharge the Rule to Show Cause why the verdict
rendered in above stated cause should not be set
aside and a new trial granted, allowed by said
Court in said cause on Octobey 10,1913, reserving
exceptions.

Yours, etc.,
VREDENBURGH, WALL & CAREY,
Attorneys for Defendant.

Dated December 11,1913.
Filed Clerk’s Office,
Dec. 22, 1913.
Hudson County, N. J.
John F. Cro sby , Clerk.
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Order to Show Cause.
Filed Dec. 22, 1913.

Application therefor having been made to me
within six days after the rendering of the verdict
in the above stated cause; it is, on this tenth day
of October, 1913, on motion of Vredenburgh, W all
& Carey, attorneys for the defendant, Ord ered
that the above named plaintiff show cause before In
this Court on Friday, November seventh, 1913, at 1U
ten o’clock in the forenoon, at the Court House in
Jersey City, why the verdict rendered in the above
stated cause should not be set aside and a new trial
granted.

And it is further or dered, that the said de-
fendant have leave to reserve its exceptions or ob-
jections noted by way of exception.

WM. H. SPEER,
Judge. 20

Filed Clerk’s Office,
Dec. 22,1913.
Hudson County, N. J.
John F. Crosby, Clerk.

Order Discharging Order to Show Cause.
Filed Dec. 22, 1913. 30

It appearing that a rule to show cause why the
verdict rendered in the above stated action should
n°t set aside and a new trial granted, was
granted on the tenth day of October, nineteen hun-
dred and thirteen, and the matter now coming be-

ore the court on motion of Vredenburgh, Wall
+ HEEY Attorneys for defendant, on notice' to and
m the presence of Queen & Stout, Attorneys for
plaintiff, for an order to discharge the said rule 40
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to show cause and counsel for the respective par-
ties having been heard and the court having con-
sidered the matter; and the said parties consent-
ing thereto;

It is on this twenty-second day of December,
nineteen hundred and thirteen, on motion of
Vredenburgh, Wall & Carey, Attorneys for de-
fendant, Ordered and adju dge d that the said rule
to show cause granted on the tenth day of October,
nineteen hundred and thirteen be and the same is
hereby discharged but without giving any force or
effect to the said rule to show cause by reason of
this order and without prejudice to any of the
rights of the said plaintiff.

WILLIAM H. SPEED,
Judge.

Piled Clerk’s Office,
Dec. 22,1913.
Hudson County, N. J.
John F. Crosby, Clerk.

Order Staying Execution.
Filed Dec. 23, 1913.

It appearing that judgment in favor of plaintiff
and against defendant has been heretofore entered
in the Hudson County Circuit Court in above
stated cause; that execution has been issued there-
on; and that notice of appeal to the New dJersey
Supreme Court from the whole of said judgment
has been served and filed—

It is thereupon ordered that said defendant-
appellant have ten days from the date hereof
within which file recognizance in error or appeal,

49 pursuant to the statute, and that all further pro-
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Order Staying Execution

ceedings under said execution be stayed until the
further order of this court.

It is further ordered that uncertified copies of
this ordered may be served upon the Sheriff of
Hudson County and the attorneys for plaintiff.

Dated December 22,1913.

F. J. SWAYZE,

J. 10
On Motion of
Vre denburgh, Wall & Carey,
Attorneys for Defendant-Appellant.
Filed Clerk’s Office,
Dec. 23, 1913.
Hudson County, N. J.
JoHxr F. Cros by, Clerk.
---------- 20

Judgment.

This action was tried before Judg e William H.
Speer , with a jury at the Hudson Circuit, on Sep-
tember 29th, 1913.

This cause having been heard and submitted to
the jury, they return their as follows: They say
they find the defendant Guilty as in the plaintiff’s
complaint is charged upon it, and they assess the 30
damages of the plaintiff on occasion of the prem-
ises at the sum of One thousand five hundred and
Eighty-eight dollars and Ninety-five cents
($1,588.95).

Whereupon it is adjudged that the plaintiff re-
cover of the defendant the sum of One thousand
five hundred and Eighty-eight dollars and ninety-
five cents ($1,588.95) and his costs which I taxed

the sum of eighty-eight and thirty-four cents
($88.34) making in the whole the sum of One 40
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Judgment

thousand Six hundred and seventy-seven dollars
and Twenty-nine cents ($1,677.29).

Judgment entered this October 4th, 1913.
WILLIAM H. SPEER,

Judge.
(Seal.) Judge.
Attest:
John F. Cko sby,
Clerk.
Return.

The answer of William H. Speer, Esq., Judge of
the Circuit Court Holden in and for the County of
Hudson, and within named the record and pro-
ceedings of the plaint whereof mentioned is within
made with all things touching the same, I send to
the Justices of our Supreme Court of Judicature
at Trenton, N. J., at the day and year within con-
tained, in a certain appeal to this writ annexed as

within I am commanded.
WM. H. SPEER,

Judge.
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Testimony.

HUDSON COUNTY CIRCUIT COURT.

Charles Albrecht

USs. L
10

Pennsylvania Railro ad Co.

A Tried Monday, September 29, 1913, before
Speer, J. and a jury.

Queen & Stout for the plaintiff.

Vredenburgh, Wall & Carey (MI’ Hart-
pence) for the defendant.

Mr. Hartpence: We have the same motion
with regard to lieve to file an amended answer 20
as we did in the case of Spada v. P. R. R.
Originally we pleaded the general defense and
also a special defense of a strike, which was
an excepted cause in the uniform bill of lad-
ing. We subsequently discovered that all the
bills were not uniform: therefore we desire to
amend our answer so as to plead not only
strike but causes beyond our control, etc. to
make it conform, which really we think is a
matter of verbiage rather than substantial 30
difference.

We also desire to plead the special defense
that no claim for loss or damage was made

y the plaintiffs within the time required by
the bills of lading.

(Amendment allowed.)

Mr. Stout: The plaintiff asks that the
rep ication originally filed to the answer then

on file stand as a replication to the amended

answer.
40
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Motion to Amend Complaint

Mr. Hartpence: The defendant makes no
objection to that.

Mr. Stout: We move to amend the com-
plaint in the following particulars:

That the first count of the complaint be
amended by inserting in the first paragraph
of the first count after the word “ water-
melons”, “in car ABA 20917;” insert in the
first paragraph of the second count after the
word “ watermelons,” “in car Sou. 32937;”
insert in the first paragraph of the third count
after the word “ watermelons”, “ in car Sou.
25284;” insert in the first paragraph of the
fourth count after the word “ watermelons,”
“in car SAL 24096;” insert in the first para-
graph of the fifth count after the word
“ watermelons” , “ in car SAL 23256;” insert
in the first paragraph of the sixth count after
the word “ watermelons,” “in car SAL
15841;” insert in the first paragraph of the
seventh count after the word “ watermelons,”
“in car SAL 22453;” insert in the first para-
graph of the eighth count after the word
“ watermelons,” “in car Sou. 38162;” insert
in the first paragraph of the 9th count after
the word “ watermelons,” “in car Sou
35039.”

Mr. Hartpence: The defendant consents to
all those amendments.

Mr. Stout: May it please the Court, de-
positions were taken in this case. The de-
fendant has consented to waive formalities
of notice and proof of the absence of wit-
nesses. All that sort of thing is waived for
the purposes of these depositions.

Mzr. Hartpence: Yes; we consent to that.

(Mr. Stout reads the following deposition:)
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Benjamin F. Clute, for Plaintiff—Direct

Benjamin F. Clute, sworn on behalf .of the
plaintiff, testified as follows:

Direct-examination by Mr. Stout:

Q Where do you live? A. I live at 696 Elton
avenue, the Bronx.

Q. Bronx where? A. New York City.

Q How long have you lived there? A. About
fifteen years in the Bronx.

Q Have you lived in New Jersey during the
last fifteen years? A. No, sir.

Q. What is your business? A. Fruit and pro-
duce, mostly fruit.

Q. What do you have to do with fruit and pro-
duce in your business ? A. Ship.

Q Do you do anything else besides ship? A.
Yes, I sell besides.

Q Do you buy? A. Buy and sell, yes, sir.

Q How long have you been engaged in this
business of dealing in fruits? A. About thirty-
five years.

Q Where were you during the month of July,
19127 A. In Georgia.

Q What were you doing there? A. Buying
watermelons.

Q For whom? A. For Charles Albrecht.

Q What did you do with these melons after you
purchased them for him? A. Shipped them to

uarles Albrecht, Henderson street, Jersey City,

~J?™? ordered them to be shipped by the agent
ol the railroad company to him.

Q I call your attention to car ABA No. 20917;
a°J°iLyemember tbat car? A. Yes sir, I do.

°f Mr. Broome.
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Benjamin F. Clute, for Plaintiff—Direct

Q. B-r-0-0-m-e? A. Yes sir, I believe that is the
way he spells his name.

Q. When did yon purchase that car? A. On the
11th day of July.

Q. What year? A. 1912.

Q. Did you supervise the loading of that car?
A. T helped to load it.

Q. What was the quality of the melons that
went into that car? A. They were selects.

Q. What do you mean by “ selects” ? A. Well,
large sized melons.

Q. Does “ select” mean anything else besides
large size? A. Well, fresh.

Q. What was the condition of the melons that
went into that car? A. All sound.

Q. Could you tell how long the melons had been
picked? A. They were loaded that same day.

Q. Loaded the day they were picked? A. Yes,
sir.

Q. Do you know how many melons went into
that car? A. One thousand.

Q. Where was the car loaded? A. Right at the
depot in Pavo, Ga.

Q.'When this car was loaded with melons what
did you do next? A. Ordered it to be shipped to
Charles Albrecht, Henderson St., Jersey City.

Q. That book that you are using there to re-

3Q fresh your memory, was that made up at the

-q

time— A. This was made up at the time.

Q. —the car was loaded and ordered to be
shipped? A. Yes, sir.

Q. You ordered this car, you say, to be shipped
to Henderson St., Jersey City? A. Yes, sir.

Q. To whom did you give that order? A. To
the agent.

Q. Agent where? A. At Pavo, Ga.

Q. What did you say to him? A. I asked him if
he would ship that car to Charles Albrecht, Hen-
derson St., Jersey City, and he said he would.
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Q. Did he give you this paper at the time (ex-
hibiting to witness a paper) ? Look at it carefully.
A. That is the bill of lading that he gave me.

Q. You don’t know whether it is a bill of lad-
ing or not; it is the paper that he gave you? A.
Yes.

Q. Did he call your attention to the conditions
on this paper? A. He did not, sir.

Mr. Stout: I ask to have this paper marked
for identification.

(The same is marked P-1 for identification.)

Mr. Stout: In order to shorten the time in
this case we are going to offer these bills of
lading in evidence as what they are, not of-
fering them as binding contracts unless the
proof so determines. I might also call Your
Honor’s attention to the fact that further on
in the depositions the right is saved to offer
these bills of lading in evidence.

Q Did you at that time know the conditions
endorsed on this paper marked P-1?
Mr. Hartpence: I object as irrelevant, in-
competent and immaterial.
The Court: I will admit it.

A. No sir, I did not.

. Q. _Did you read this paper marked P-1 at that
time?
i Hartpence: Objected to as irrelevant,
incompetent and immaterial.
The Court: It will be admitted.

A. No sir, I did not.
Q. Did you know at the time this paper marked

n*LWaS handed to you that there was a strike on
he employes of the Pennsylvania Railroad?
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Benjamin F. Clute, for Plaintiff—Direct
Mr. Hartpence: Objected to as irrelevant,

incompetent and immaterial.
The Court: I will admit that.

A. T did not.
Q. The freight agent did not say anything to
you about a strike? A. Not a word.

The Court: I admit that, of course, Mr.
Hartpence, as tending to show that at the
time the shipment was made there could by
no possibility have been contributory negli-
gence on the part of the plaintiff in having
shipped them under the *circumstances if
there had been to his knowledge a strike
pending. I think all the cases hold that such
evidence is clearly admissible, and it is for
that ground that I let the last statement in.

Mr. Hartpence: Without the formal noting
of the objection each time, may it be under-
stood that our objection is noted, or do you
wish me to note a formal objection each
time?

The Court: Do you mean with respect to a
line of testimony or with respect to each par-
ticular question ?

Mr. Hartpence: With respect to each par-
ticular objection that we make.

The Court: I think you would better make
the objection.

Mr. Hartpence: I mean to note the objec-
tion to each particular ruling.

The Court: Oh! That is noted on the rec-
ord, and that preserves your rights.

Q. The freight agent did not say anything to
you about a strike? A. Not a word.
Q. If melons are in the condition that the

40 melons were that were placed in car 20917, how
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long will they keep in transportation without rot-
ting, during the month of the year when these
melons were shipped?

Mr. Hartpence: I object as incompetent, ir-
relevant and immaterial.

The Court: What is the precise point of
your objection, Mr. Hartpence? I do not quite
see why it is irrelevant and immaterial. One 10
of the questions in the case is whether these
melons were destroyed because of damage
arising proximately from delay in delivery.
Now it would seem to be a relevant question
on that issue.

Mr. Hartpence: The thought that we had.in
mind in interposing that objection was that
the defendant in this suit admittedly is
charged with the custody of the melons only
from Edgemoor, Delaware, to Jersey City, and 20
this question went to things which occurred
prior to the time that they took possession
and was so broad in its form as to perhaps
impose upon us some liability for which we
ought not to answer.

The Court: Still the other side would be
entitled to show that under reasonable time
in transportation the melons would have been
good.

They have a right to show that, so I think 30
I will admit the question.

A. Four or five days.

Q "Now, Mr. Clute, I call your attention to car
wlh °5039; did you purchase the melons contained
in that car?

Mr. Hartpence: Objected to on the ground
that there is no testimony that there were
any melons in the car at that point.

It is rather superficial in the light of the
subsequent examination. 40
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Benjamin P. Clute, for Plaintiff—Direct

The Court: If you insist upon the objection
1 will sustain it, because it does contain an un-
warranted assumption of fact, that there were
melons in the car. If, however, it appears
later that there were melons in the car and
that he talked about it, I suppose the objec-
tion would be of no particular substance. * If
you insist upon it I will sustain the objection.
* Mr. Hartpence: We insist on it.

The Court: I will sustain it.

Q. What were you doing on the 16th of July,
1912? A. Buying watermelons for Charles Al-
brecht.

Q. Where? A. In South Carolina.

Q. You bought watermelons on that day? A.
Yes sir, I did.

Q. At what place? A. You are talking about
350397

Q. Yes. A. I purchased that car from Mr.
Ziegler, I think his name is.

Q. For whom did you purchase those melons?
A. For Charles Albrecht.

Q. Did you supervise the loading of the car?
A. Not all of it.

Q. Did you examine the melons in the car? A.
I did, sir.

Q. What was their quality? A. Fresh and
selects.

Q. And what was their condition? A. Sound.”

Q. Do you know how many melons were put in
this car? A. Nine hundred and seventy-five.

Q. Where was this car loaded? A. This car
was loaded about a mile and a half from Allendale
village, on the Southern road.

Q. Was it at Barlow, or don’t you know the
place of shipment? A. I don’t know the place of
shipment, I know it is a mile and a half from
Allendale village, about.
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Q. After this car was loaded what did you do
next? A. Ordered it to be shipped to Charles
Albrecht, Henderson St., Jersey City.

Q To whom did you give the order? A. To the
agent at Allendale.

Q Are you sure that that was shipped from
Allendale? A. I gave the order from there.

Q At the time that you gave the order did you
receive this paper from the freight agent (show-
ing witness paper) ? A. Mr. Ziegler brought this
down to me from the conductor. I think he brought
it from the conductor.

Mr. Stout: I ask to have this paper marked
for identification.

(The same is marked “ P-2 for identifica-
tion” .)

Q. At the time— A. (continuing) Excuse me,
Mr. Stout; I am not certain but I think he brought
that down from the conductor; I couldn’t go up
there and attend to it myself and the conductor
was to pick that car up along the road that night.

Q. At the time you gave the order to the freight
agent to ship this car did he say anything to you
about any strike of the employees of the Pennsyl-
vania Railroad ?

Mr. Hartpence: Objected to as irrelevant,
incompetent and immaterial.

The Court: I will permit it.

Mr. Stout: I offer the bill of lading in evi-
dence.

The Court: Do you object to these bills of
lading ?

Mr. Hartpence: No, sir.

The Court: Why not put them all in?

Mr. Hartpence: We do not object to the ad-

mission of Exhibits P-1 to P-9 for identifica-
tion.

10
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The Court: Very well, they may he marked
in evidence.

(Papers marked P-1 to P-9 for identification
by the Referee, marked in evidence P-1 to P-9
respectively.)

A. No sir, there was nothing said to me about

10 any strike.

20

30

40

Q. At the time this paper, marked exhibit P-2,
was handed to you were the conditions endorsed
on it called to your attention?

Mr. Hartpence: Objected to as irrelevant,
incompetent and immaterial.
The Court: I will permit it.

A. No sir, my attention wasn’t called to any-
thing on the back of it.

Q. Rid you read this paper marked exhibit P-2
when it was handed to you?

Mr. Hartpence: Objected to as irrelevant,
incompetent and immaterial.

The Court: I think, in order to state once
and for all the reason why I rule on these ob-
jections as I do rule, it is that the whole atti-
tude of mind of the party receiving the paper
with respect to the paper at the time he re-
ceived it, the matters that were called to his
attention with respect to it and his entire
knowledge and conduct with respect to it are
admissable in evidence on the -issue as to
whether he did or did not know, or ought or
ought not to have known, what was in the
paper; and it is for that reason that I over-
rule the objections heretofore overruled with
respect to these papers and it is for that
reason that I do overrule them in the future
when I do overrule them.

A. No, sir.
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Q I call your attention to car SAL No. 22453.
What were you doing on July 16, 1912? A. Buy-
ing watermelons for Charles Albrecht.

Q Where? A. South Carolina, Allendale.

Q Did you buy a carload of melons on that
day? A. On the 16th? Yes, I did.

Q. From whom did you buy them? A. Xbought
that off of Mr. Weekley.

Q W-e-e-k-l-e-y ? A. Yes, I think that is the way
he spells his name.

Q Were the watermelons that you purchased
trom Mr. Weekley contained in this car No. 224537
A. Yes, they were.

a wllom did you purchase those melons?
A. Charles Albrecht.
didQ Did you see this car loaded? A. Yes sir I

H was the “ality of the melons in this
fc ~ was selects and fresh and in good con-
1t10on.

Q Do you know how many melons were put
Nine hundred and seventy-five.
Where was this car loaded? A. It was
loaded at Ulmers, South Carolina.
Q Do you know the name of the initial carrier?
*JJNb sir, I haven’t got it down here.
car was loaded what did you dp

ao. I+ m?rQere(®* sWpPed by the freight
a’ent to Charles Albrecht, Henderson St., Jersey

loadf | ¥ 8he ahDgnday, thatidh. far was
tw' -I? alW conversation further than

tAe height agent about the shipment of
car A. No other conversation with him.

shiwd # time youn ordered this car to be
freight a® receive this paper from the
didfsir ag nt (sllowlng Paper to witness) ? A. I

10
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30
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Mr. Stout: I ask to have that paper marked
for identification.

(The same is marked “ P-3 for Identifica-
tion”.)

Q. Did you examine this paper marked exhibit
P-3 when it was handed to you ?
10 Mr. Hartpence: Objected to as irrelevant,
incompetent and immaterial.
The Court: All right; for the reasons that
I stated before I overrule the objection and
admit the paper.

A. 1 did not, sir.

Q. Were the conditions endorsed on the back of
this paper marked P-3 called to your attention by
the freight agent?

20 Mzr. Hartpence: I object as irrelevant, in-
competent and immaterial.
The Court: I will permit it to go in.

A. It was not, sir.
Q. tDid you know what this paper, marked P-3,
contained?
Mr. Hartpence: Objected to as irrelevant,
incompetent and immaterial.
The Court: The objection is overruled and
20 the question admitted.

A. 1 did not, sir.

Q. Did you know at the time this shipment was
made and this paper, exhibit P-3, was handed to
you that there was a strike among the employes
of the Pennsylvania Eailroad?

Mr. Hartpence: Objected to as irrelevant,
incompetent and immaterial.

The Court: I will admit that for the reasons
stated when I admitted the previous similar
question.
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A. T did not, sir.

Q I call your attention to car SAL 15841; do
you know what that car contained? A. It con-
tained watermelons.

Q. Do you know where those watermelons came
from? A. They weren’t far from the station.

Q. I mean, what were you doing on the day this
car was loaded with melons? A. Why, I bought 10
this car of melons.

Q. You bought it? A. Yes, sir.

Q On what day did you buy it? A. Bought
it on the 16th.

Q 16th of July, 1912? A. Yes, sir.

Q. Do you know from whom you bought it? A.
From Mr. Weekley.

Q. For whom did you purchase it? A. For
Charles Albrecht.
d'(ng. Did you see the car loaded? A. Yes sir, I 20

14,

Q. What was the quality? A. The quality was
selects and fresh.

Q Do you know how many melons were con-
tained m this car? A. In car 158417

Q Yes. A. Nine hundred melons.

Q. Where was this car loaded? A. At Ulmers,
kouth Carolina.

Q. When was it loaded? A. Loaded on the
stotn. I purchased it on the 16th. 30

Q That 1s, of July, 19127 A. Yes, sir.

-3,Da know the name of the initial car-

er* ~°> 1 haven’t got that down here.

npvfA :A /? 18 Car » as loaded what did you do
Albrecht * * <tere(™ » ke shipped to Charles

Q Where? A._Henderson street, Jersey City.
lo whom did you give that order? A. To
cue agent.

Q Freight agent? A. Freight agent at Ulmers. 40
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Q. Did yon receive this paper at the time you
gave the order to the freight agent? A. I did
sir; my name is signed there.

Mr. Stout: I ask to have this marked for
identification.
(The same is marked “ P-4 for identifica-
tion” .)
10

Q. At the time this paper, marked exhibit P-4,
was handed to you did the freight agent call to
your attention the conditions endorsed on the
back of it?

Mr. Hartpence: Objected to as irrelevant,
incompetent and immaterial.

The Court: Objection overruled and the
question is permitted.

20 A. He did not, sir.
Q. Did you read this paper marked exhibit P-4
before you signed it?
Mr. Hartpence: Objected to as irrelevant,
incompetent and immaterial.
The Court: Objection overruled.

A. No, sir.
Q. Did you know the conditions contained in
this paper marked exhibit P-4 at that time?
30 Mr. Hartpence: Objected to as irrelevant,
incompetent and immaterial.

The Court: Do you contend, Mr. Hartpence,
that if he had said “ Yes” that the answer
would have been irrelevant, incompetent and
immaterial ?

Mr. Hartpence: No, sir; the basis of our
objection on the ground of irrelevancy, incom-
petency and immateriality is that the mere
acceptance of the bill of lading by the shipper

40 at the time of the shipment binds him to its
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contents regardless of whether or not the con-
ditions were called to his attention or any
specific situation was discussed under them
or not.

The Court: That flies directly against Hill
vs. U. S. Express Co., 563 Vroom, where the
Court of Appeals says that while presump-
tively it will effectively bind him, still at the
same time it is not conclusive upon him, and
that the other party may show the contrary.

Mr. Hartpence: We understand that, but
our further contention is, of course, that the
case of Hill against the Express Company
does not apply to these shipments.

The Court: And the reason for that is that
you think the Interstate Commerce Act of the
United States applies and renders the Hill
case inapplicable?

Mr. Hartpence: Yes.

The Court: Now that we have the whole
reason out, I adhere to my ruling. I think
the Hill case does apply.

A. T did not.
The Court: At any rate, Mr. Hartpence, the
Hill case applies at present, because there is
absolutely nothing to militate against it, and

10

20

I am admitting the evidence at present. Of *

course I must deal with the situation as it
develops. Manifestly your objection as you
state it is had now, so I overrule the objection.

Y yv°u know at the time this paper marked
ex 1 it P-4 was handed to you that there was a

RailroadmOng ~ employes of the Pennsylvania

Hartpence: Objected to as irrelevant,
incompetent and immaterial.

40
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The Court: I will admit all that line of tes-
timony, Mr. Hartpence. You may have a
general exception to the admission of such
testimony at this stage of the case.

Mr. Hartpence: It is the same form of ob-
jection on each count.

The Court: Well, I will rule in advance that

10 your objections to all testimony on this phase
of the case, before any evidence is interposed,
are overruled and you may have a general
exception on the record.

A. T did not, sir.
Q. I call your attention to car SAL 23256; what
did that car contain, if anything? A. 950 water-
melons.
Q. Did you purchase the melons contained in
20 that car? A. I purchased the carload of melons.
Q. I did not ask you that; did you purchase the
melons that were contained in this car 23,2567
A. Yes, sir, I did.
Q. Where did you purchase that? A. At the
same place, Ulmers, South Carolina.
Q. And from whom? A. From Mr. Weekley.
Q. For whom did you purchase those melons?
A. For Charles Albrecht.
Q. Did you see this car of melons loaded? A. I
30 did, sir.
Q. What was the condition of these melons?
A. They were selects and in elegant condition.
Q. Do you know how many melons were put in
this car? A. 950.
Q. Now, when were these melons purchased?
A. On the 16th of July, 1912.
Q. Where was the car loaded? A. Right on the
track.
Q. Track where? A. At Ulmers.
40 Q. After this car was loaded what next did you
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do? A. Ordered it to be shipped to Charles Al-
brecht, Henderson street, Jersey City.

Q To whom did you give that order? A. To
the freight agent.

Q Where? A. At Ulmers.

Q. At the time you gave this order to the freight
agent did you receive this paper (exhibiting to
witness a paper) ? A. I did, sir. 10

Mr. Stout: I ask to have that marked for
1dentification.

_ (The same is marked P-5 for identifica-
tion.)

Q. Did you read this paper marked exhibit P-5
for identification before you signed your name?
A. T did not, sir.

Q Were the conditions endorsed on the back of

is paper marked exhibit P-5 called to your atten- 20
tion by the freight agent before you signed it?
A. No, sir.

Q Did you know what this paper contained
when you signed it? A. I did not, sir.

Q you know, at the time this paper marked
exhibit P-5 was handed to you by the freight
agent, that there was a strike among the em-

ployees of the Pennsylvania Railroad? A. I did
not, sir.

rralL1l Gl yOUr attention to car Sou 38162; what
oid that car contain on the 17th day of July, 1912

%m d trggl?WI A - One thousand select watermelons

30

Q Did you 'purchase the melons contained in
this car No. Sou 38162? A. Yes, sir, I did.

From Mr™)Stoney; “ 7°U them? A*
i« do you know it is Mr. Stoney? A. He
in Allendale. 1 helped to load that car myself.
V. Where were these melons loaded? A Right
m Allendale village. 40
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Q. For whom did you purchase those melons?
A..For Charles Albrecht.

Q. Did you say that you saw the car loaded
yourself? A. I did, sir, and helped to load some
of them myself.

Q. You say there were a thousand melons in
this car? A. One thousand melons in that car.

10 Q. Do you know the name of the initial carrier?
A. T do not, sir.

Q. After this car was loaded what did you do
next? A. Order it to be shipped by the agent of
Allendale depot.

Q. Shipped where? A. To Henderson street,
Jersey City.

Q. You gave that order to the freight agent at
Allendale, South Carolina, did you? A. I did,
sir.

P Q. And did you receive this paper at the time
you gave the order (showing paper to witness)?
A. T did, sir.

Mr. Stout: I ask to have it marked for
identification.

(The same is marked P-6 for identifica-
tion.)

Q. At the time this paper, marked exhibit P-6

30 ~°r N en™”"ca”on was handed to you by the freight
u agent did he call to your attention the conditions
endorsed on the back of it? A. He did not, sir.

Q. Did you know what the paper contained?
A. T did not.

Q. Did you know at the time you received this
paper marked exhibit P-6 that there was a strike
among the employes of the Pennsylvania Rail-
road? A. I did not, sir.

Q. I call your attention now to car Sou 25284;
do you know what that car contained on July 1§

40 1912? A. 925 watermelons.
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Q WTiat was the condition of those melons on
. They were fresh and in elegant
condition.

Q What was their quality? A. Selects.

Q Did you purchase the melons contained in
that car? A. T did, sir.

Q Where did you purchase them? A. At a
place called Kline, South Carolina.

Q From whom did you purchase them? A.
From a gentleman by the name of Boynton I
think. 9

Q For whom did you purchase them? A. For
Charles Albrecht.

~Q Did you see this car of melons loaded? A. I
did, sir. ” v

Q How many melons did you say were con-
tained in this car? A. 925 watermelons.

Q Where was the car loaded ? A. At Kline, S. C.

Q After this-car was loaded what next did you
m °* Well, these two was all together.

Q Take this one first and we will talk about
he other one later. What did you do after this
A v aea; dld go to the freight agent?
gto t6 ’ A Wo of lading at once, Mr.

but you can testify to one at a

L A’ Yes>1 do ‘- 1 didn’t
freight agent? Sunti‘faln got tglcf)ith of t}lerrln.

dld you do next? A. Went to the

2 ?» afm?* *£? Prdered them to be shipped to
tes Albrecht, Henderson street, Jersey City.

another ear,ayes‘d P ? A’ This Car and

KhVa ¢T V hfdid,dsirt0 thé freiSht ageDt 3t

fre~ht"od di? r?u receive this paper from the

YeRAir ) mi°W{h%l,PaPer to witness)? A.
» ,I did. That is his signature on there.

10

20

30

40
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Mr. Stout: I ask to have it marked for
1dentification.

(The same is marked P-7 for identifica-
tion.)

Q. At the time this paper marked Exhibit P-7

for identification was handed to you by the freight
10 agent did he call your attention to the conditions
endorsed thereon? A. He did not, sir.

Q. Did you know the conditions contained in
this paper marked Exhibit P-7 when it was handed
to you? A. I did not, sir.

Q. Do you know what this paper marked Ex-
hibit P-7 contains? A. No, sir, I do not.

Q. Did you know at the time this paper marked
Exhibit P-7 was handed to you that there was a
strike among the employes of the Pennsylvania

A Railroad? A. I did not, sir.

Q. The freight agent at Kline, S. C., did not tell
you that there was a strike among the employes
of the Pennsylvania Railroad at the time this

+ paper marked Exhibit P-7 was handed to you?
A. No, sir.

Q. T call your attention to car Sou 32937 ; do you
know what that car contained on the 18th day of
July, 19127 A. (Referring to memorandum book)

M I don’t know whether this is a 9 or 8; I think it
dU is 950.

Q. Go to the light if you can’t see it. A. (The
witness goes to the light) Nine hundred and fifty.

Q. It contained 950 what? A. Selects and fresh
watermelons.

Q. Did you purchase the watermelons contained
in that car? A. I did, sir.

Q. From whom did you purchase them? A.
From the same gentleman I did the car above that.

Q. Mr. Boynton? A. Yes, sir.

Q. For whom did you purchase those melons?

40 A. Charles Albrecht.



45

Benjamin F. Clute, for Plaintiff—Direct

Q. This car was purchased at the same time as
car Sou. 25284 was purchased? A. Yes, sir I
think it was.

Q. Did you see this car Sou. 32937 loaded?
A. 1 did, sir.

Q. Where was this car loaded? A. Loaded at
Kline, S. C.

Q. After this car was loaded what next did vou
do? A. I ordered it to be shipped by the agent.

Q Where? A. At Kline, S. C.

Q To where? A. Henderson St., Jersey City,
Charles Albrecht.

Q. Did you receive this paper at the time you
gave the order to the freight agent to ship this
car? A. I did, sir.

Mr. Stout: I ask to have the paper marked
for identification.

(Same is marked Exhibit P-8 for iden-
tification.)

Q Were the conditions endorsed on this paper
ar.e . Exhibit P-8 called to your attention by

ab .a§ent at the time you received it?
A* N, sir, it was not.

no” sir” y°U know w”at it contained. A. I did
t>"11 know’ at the time this paper marked
Minbit P-8 was handed to you, that there was a

E ]lrogi rg' t&% %If%pIO}é?a 85 the Pennsylvania

dia J ’? '1lyour attention to car SAL 24096: what

wall ntain f)n JulF %8, I%912? A. 950
resh.

Wtemel’om ancy selects and

that cart T mel°nS that Wént int°
Q From whom? A. From Brant & Wilkinson.

Charles” Aftrecht” y°UPUrChaSe them? A‘ F°r

10
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Q. Did yon see this car loaded? A. I did, sir;
helped to load some of it myself.

Q. Do you know how many melons were con-
tained in this car? A. 950.

Q. Where was this car loaded? A. This car
was loaded at Ulmers, S. C.

Q. After this car was loaded what next did you
do? A.' Ordered it to he shipped to Charles Al-
brecht, Henderson St., Jersey City, by the agent
at Ulmers.

Q. At the time you gave the order to the freight
agent at Ulmers did you receive this paper (ex-
hibiting paper to the witness)? A. I did, sir; I
signed it.

Mr. Stout: I ask to have this paper marked
for identification.

(The same 1s marked Exhibit P-9 for iden-
tification.)

Q. Were the conditions endorsed on the back of
this paper marked Exhibit P-9 called to your at-
tention before you signed it? A. No, sir.

Q. Did you know the conditions endorsed on
the back of this paper? A. I did not, sir.

Q. Did you know, at the time this paper was
handed to you, that there was a strike among the
employes of the Pennsylvania Railroad? A. No,
sir, I did not.

Q. Were all of these cars that you have testified
about delivered lo the initial carrier for shipment
on the day the bill of lading bears date? A. Yes,
it was to go out that night of the day I ordered
it to be shipped.

Q. Was that on the day that you purchased
them? A. Yes, sir, on the day that I purchased
them.

Q. Charles Albrecht, that you have named in
your testimony is the plaintiff in this suit against

4U the Pennsylvania Railroad? A. Yes, sir.
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9lute’ beginning now with car ABA
2017, the first car, when was that car ordered to
be shipped? A. On the 11th of July, 1912.

Q. When was Sou. 35039 ordered to be shipped?
A. On the 16th of July, 1912.

Q That was when you gave the order to the
freight agent? A. Yes, sir.

Q When was car SAL 22453 ordered to be
shipped? A. July 16, 1912.

Q That i1s when you gave the order to the
freight agent at Ulmers? A. Yes.

Q When was car SAL 15841* ordered to be
shipped? A. July 16,1912.

Q. That was the date you gave the order to the
freight agent at Ulmers, S. C,, to ship it? A Yes,
SIY.

Q When did you give the order to the freight
agent at Ulmers, S. C, to ship car SAL 232567
A. July 16, 1912.

Q. When did you give the order to the freight
agent at Allendale, S. C., to ship car Sou 381627
A. On the 17th of July, 1912.

Q When did you give the order to the freight
agent at Kline, S. C., to ship car Sou 252847
A July 18,1912.

Q When did you give the order to the freight
agent at Klme, S. C., to ship car Sou 329377
A- July 18, 1912.

aJ L Wi 4T, did you S*ve the order to the freight
A July\*i9i2’ A2 t0 Sldp Car

GZ HaSnceT: * ** (Bead by
Were y°U g0inS to offer

10

20

30

Mr. Stout: No, I was not going to offer 40
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them; simply had them marked for identifica-
tion.

Mzr. Hartpence: How can yon offer evidence
when my opportunity for cross-examining
this witness is gone ?

Mr. Stout: 1 don’t see why yon can’t cross-
examine how now on the facts he has testified
to. I think that is permissible, and if later on
I offer them in evidence, why your testimony
stands in reference to them.

Mzr. Hartpence: Well, all right.

Q. Mr. Clute, how did you come to be down in
Georgia and purchase that car ABA 20917? A. 1
went down there for Charles Albrecht, as his
agent.

Q. For the purpose of doing what? A. Buying
watermelons.

Q. And that car ABA 20917 was purchased by
you as his agent, in pursuance of that authority
which he gave you? A. Yes, sir.

Q. How much of that car did you help load?
A. T don’t know; I can’t say—a great many of
them, sure.

Q. When did you first see the melons that were
loaded in that car? A. The day that I purchased
the car.

How long before you finished loading the car
was it when you first saw them? A. I stayed there
until the car was finished loading.

Q. Well, where wBre the melons when you first
saw them? A. In the car.

Q. Oh, you purchased them as they stood in the
car? A. No, sir, I purchased them as they were
being put in the car, after the balance was in the
car.

Q. Where were those that weren’t in the car
when you purchased them? A. Drawn from the

40 patch to the car.
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Q And where did yon first see them? A. In
the car and in the wagons.

Q Well, did you see any in the patch? A. No,
sir, I did not.

Q How far away from the car was the patch?
A. Oh, I should judge about a mile and a half or
two miles, as near as I can judge.

Q And the first you saw of them, was when they
came up to the car in wagons; is that correct?
A. Saw them in the car and being loaded out of
the wagons into the ear, both.

Q Put when you first saw those melons it was
right there at the car? A. Saw them taken out
of the wagons and loaded into the car.

Q You didn’t see them over in the patch or over
in the country? A. No, they were drawn from the
patch to the car in wagons.

Q. Now, the others had already been placed in
the car when you saw them? A. Yes, but I saw
them.

Q How long before you saw them had they been
placed in the car? A. That morning, I suppose.

Q Do you know? A. Do I know they were
loaded in that car that morning?

Q Yes. A. I do, sir.

Q How do you know? A. By the freshness of
them.

Q You did not see them loaded? A. If you will
allow me to explain: They don’t load watermelons
two or three days ahead.

Q Did you see them loaded in the car? A. I
saw them loaded in the car, yes, sir—I saw them
loaded in the car.

0. All of them? A. Not all of them.

Q Well, how about those that were in the car
at the time you first saw them? A. I saw those

la were loaded in the car and I saw the balance

aat was loaded in the car also.
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Q. Yes, but you didn’t see those that were
loaded in the car before they were put there?
A. I saw them in the car afterwards.

Q. You don’t know how long before that they
had been placed in there? A. They were placed
in there that morning, up until the car was full.

Q. How do you know that? A. By the fresh-
ness of the melons.

Q. That is the only way you know? A. That is
the only way I know.

Q. You didn’t see them put in? A. I tell you
I saw the biggest part of them put in—saw the
majority of the melons put in the car.

Q. But those that you didn’t see put in the car
—those that were already in the car when you
first saw them—you don’t know when they were
put there, of your own knowledge? A. I exam-
ined them and they were fresh and in good condi-
tion; they wasn’t put in there until that morning.

Q. That is the only reason you are able to say
that, from your examination of them? A. Yes.

Q. You didn’t see them put in, did you? A. No,
but I examined them.

Q. How did you examine them? A. Why, with
my two eyes and hands.

Q. Did you look at every one of them? A.
AonA Mave Nk a”® the watermelons; you can
look down from one tier into the other and exam-
ine the stems of them—the butt ends and the tops.

Q. That is the way you examined them? A.
Yes, sir.

Q. After they were loaded in the car in tiers
and only one melon to a tier? A. Four tiers.

Q. Yes, and how many melons in each tier?

Mr. Stout: In depth, he means.

A. They would run eight and nine, eight and
eight and so on.
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Q In each tier? A. In a row.

Q No, I don’t mean that; I mean as the melons
are placed in these four tiers how many are piled
one upon another in each tier? A. Well, they pile
them in rows, in rotation, and they run eight and
nine in a tier and there are four tiers.

Q And do they pile more than one melon deep
in each.tier? A. Yes, they pile more than one.

Q How many? A. Eight or nine; they don’t
pile them on top of one another.

Q That isn’t the question I asked you— A. 1
tell you they pile eight and nine in a row.

Q Yes, you have told me that eight or nine
times and I have learnt it by heart. Here’s what
I’'m getting at, Mr. Clute: You say they are loaded
in four tiers? A. There’s a shelf right here (in-
dicating) ; I will explain it to you: Here’s a row
of melons at the bottom here and there are four
tiers—four melons on top of one another. There
is one melon on a tier and four tiers.

Q How do you determine that a melon is
sound? A. By the looks of it.

Q Can you tell by looking at the outside of a
melon what its condition inside 1s? A. I had
ought to.

Q What is your method of determining whether
or not they are fresh when you look at' them?
A. Well, I can tell whether they come from the
vine to-day or the next day.

Q How do you do it? A. By the stem and by
the color of the melon.

Q What is the color of the stem of a melon?
A. The stem is green when it is fresh.

; @ What color is it when it isn’t fresh? A. It
18 brown.
Q How long does it take for the stem to turn
rom that fresh green color to the brown? A.
our or five days. It first turns yellow and then
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Q. How do you know that the melons in that car
were picked the same day that you purchased
them? A. How do I know? When a melon is
drawn from the patch in a wagon I know it is
drawn from the patch; it isn’t taken from any
other place.

Q. You did not see these melons picked, did

10 you? A. No, sir, hut they don’t draw a melon to
the car except they pick it from the patch.

Q. It is merely your judgment, then, that they
were picked that same day because of a custom?
A. From what I saw I know that they were drawn
from the patch and loaded that day.

Q. Could you see a mile and a half from the
car? A. No, sir, I could not, but I know they are
not going to draw any melons to load in a car ex-
cept it is picked from the patch that day.

Q. Suppose, as a matter of fact, they did, how
would you have known it? A. By the color of
them.

Q. You can tell by the color just how long they
have been picked? A. Yes; they first turn yellow.

Q. What would be the color of the stem if they
were picked two days? A. It wouldn’t he as
green as the first day they were picked; it would
be brown.

Q. What would be the color of the stem if they
had been picked a half a day before you saw them?
A. Half a day?

Q. Yes. A. Pretty near the same as when they
were picked; wouldn’t be very much difference-
only a shade different.

Q. And it is possible, you say, for you to deter-
mine just how long a melon has been picked by
looking at the color of the stem; is that true?
A. If a melon is loaded to-day from the patch—
cut fresh and loaded into the car from the patch,

40 the stems are green.
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Q But so far as your personal knowledge and
observation are concerned you don’t know whether
they were picked that day or several days before,
do you? A. I am positive that they were picked
that day.

Q But simply from your examination of the
melon? A. That is sufficient for me; I can tell by
examining the melons.

Q. What kind of a car was car ABA 20917?
A. It was a car that had a vent in the side and
each end, I think. Georgia Northern, I think the
car was.

Q Did you order the car? A. The car was
there loading.

% When you bought it? A. Yes, sir, started to
load that morning.

Q What sort of a car was 1it? A. Well, it was
a vent car on both sides, as I just mentioned, and
a vent on .each end.

Q Was it a refrigerator car? A. No, sir, it was
not; they don’t load any refrigerator cars.

Q How soon after you purchased the car did
you deliver it to the agent at Pavo? A. That
aiternoon.

Q What time of the day was it? A. I couldn’t
say; it was that afternoon.

Q What do you mean by “ selects” ? A. The
nrst choice from the patch.

9% B c"°*ce why? A. Of melons.

Why first choice, on account of their size
appearance, or what? A. Size and quality.
think those melons should have kept in

ehngedWidhis n fowre o sfive days after you pur-
Q Would they have kept that long right there
at Pavo, Georgia! A. Yes, sir.
k. Did you see the car completely loaded? A. I
> Sl and helped to close the door.

10

20

30

40



10

20

30

54
Benjamin F. Clute, for Plaintiff—Cross

Q. How soon after that was it delivered to the
agent at Pavo, Ga.? A. That I couldn’t say; just
as soon as I had time I delivered it to the freight
agent, after I got through talking with the gentle-
man that I purchased it from.

Q. How near were you to the freight agent at
that time? A. Oh, about a quarter of a block.

Q. Did you receive back from the agent at that
time this paper marked P-1 for identification?
A. T did, sir.

Q. How long have you been shipping fruit in
this way, Mr. Clute? A. From the South?

Q. Yes. A. About two years.

Q. Have you ever shipped from that same place
before, Pavo, Ga.? A. No, sir, I did not.

Q. Anywhere in that section? A. No, sir.

Q. That was your first experience, was it? A.
Yes, sir.

Q. How long have you been purchasing and
shipping fruit? A. From the South?

Q. From any point, by railroad? A. Oh, off
and on about eight or ten years, I guess.

Q. And when you make those shipments you
always receive back a paper, do you not, a ship-
ping receipt or bill of lading, from the company?

Mr. Stout: I have entered an objection, but
I withdraw it.

A. Yes, sir; I do.

*Q. And you are familiar with the fact that those
bills of lading always contain certain conditions
and terms of shipment, are you not, Mr. Clute?
A. No, sir, I am not.

Q. Don’t you ever examine those shipping re-
ceipts? A. I do not, sir.

Q. All the time you have been shipping by rail-
road you receive these pieces of paper and never

40 examine them? A. Never examine them.
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Q You can read, can you not, Mr. Clute?
A. Very little.

Q You can read, however, can you not? A.
Well, not much of any account. My experience is
more in the line of business than anything else—
in buying.

Q You mean to say that you cannot read?
A. Very little.

Q Have you had any difficulty in reading from
your memorandum book this morning? A. These
are figures.

Q Figures that you made yourself? A. That 1
had, yes.

Q Did you make that memorandum yourself
that you have testified from? A. No, sir, I did
not.

Q Who made it? A. A gentleman friend of
mine in South Carolina.

Q And you are reading his writing? A. Gen-
tleman friend in Georgia, I should say.

Q (By Mr. Stout) They were made in your
presence, were they? A. They were made in my
presence.

Q. You are reading from his memorandum, are
you? A. Yes, sir, from my own memorandum,
made in my presence.

Q. And the testimony that you have given here
m regard to this car ABA 20917 has been from
that memorandum? A. No, it is from my own
eyesight.

Q You have used that memorandum, have you
not, continually during the giving of your testi-
mony? A. Not altogether, no, sir. °

Q).(But you have used it in your testimonv?
A. Yes

Q And you have refreshed your memory by the
use of that memorandum? A. Yes, I had to have
something to refresh my memory from.
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Q. And you have read that memorandum with-
out difficulty, haven’t you? A. Well, I can read
figures, yes, but it is a little bit difficult with my
eyesight; my eyesight is poor.

Q. You don’t mean to say you cannot read or
write? A. I can sign my name.

Q. Is that all you can do? A. I can’t do much
more.

Q. How much more can you do? A. Well, I
told you just now that I couldn’t.

Q. Do you ever write any letters in your busi-
ness? A. No, sir.

Q. Never? A. No, sir, always employ a book-
keeper.

Q. Do you ever read any letters that come to
you in your business? A. No, sir.

Q. How do you ascertain the contents of any
letters you receive? A. Have a personal friend
of mine, if I think they are honest enough, to do
it for me.

Q. All of your letters are read to you, are they?
A. Yes, sir.

Q. Do you ever read a newspaper? A. No, sir.

Q. At the time you received Exhibit P-1 for
Identification from the agent at Pavo, Ga., did you
tell him that you couldn’t read? A. No, sir, I
did not.

Q. As a matter of fact, you could have read it
if you had tried, could you not? A. No.

Q. Why? A. Because I couldn’t read it.

Q. It was plainly printed, was it not? A. My
eyesight was poor.

Q. How do you know that you purchased car
ABA 20917 at Pavo, Ga., on July 11, 19127 A. I
paid for it.

Q. How do you know it was car ABA 20917, is
the question. A. The car was put down in this
book ; I brought a slip of paper and had it with me

40 and had it put down on that paper.
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Q And your ability to state that it was car
ABA 20917 this morning is based upon your abil-
ity to read that from your memorandum book,
isn’t it? A. I know that is the car number,

Q. And you know that from the memorandum?

A. T got that outside of the memorandum.

Q Didn’t you use the memorandum at all to
state the number and the initials of the car? A. I 10
believe I did.

Q How many melons were in that car ABA
20917, without looking at your memorandum?

A. Nine hundred and fifty.

Q Now look at your memorandum and refresh
your recollection. A. No, one thousand was in
this car.

Q And you state that after reading your
memorandum? A. Well, I have to read this be-
cause I have it put down here. I can’t remember 20
a thing that I purchased, you understand, if I
don’t have it in the book that I could fetch home
for the man that I was buying stuff for. He wants
to know where his money goes and he has got to
have it down in this book.

Q And that is the reason that you know how
many melons are in the car? A. Yes.

Q And it isn’t because you carry that in your
memory? A. Perhaps sometimes I can carry it
m my memory for a day. -* 30

Q But you haven’t carried all these figures in
your memory up to the present time? A. No. I
have it in the book.

Q And the reason why you can state these
ngnres is because they are in that book? A. It
was put down- in the book when I bought the car.

ain’t going to buy a car and then wait a week;

m going to put it down that same day.

VI Now, without referring to your memoran-
(am, from whom did you purchase car ABA 40
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20917? A. From Mr. Broome, and I ate a good
dinner with him, too.

Q. You remember that part of it, don’t you, Mr.
Clute? A. Oh, yes.

Q. That fixes it in your memory, doesn’t it?
A. I remember a good many things.

Q. Your examination of the melons in the car
simply consisted of an examination by eyesight;
isn’t that right? A. By being a good judge of
fruit, which I am, wherever I buy it and whoever
I buy it from.

Q. Well, what did you rely upon? A. Upon my
eyesight and my judgment.

Q. What is your judgment based on? A. When
I purchase a car of watermelons it has got to be
fresh and select before I purchase it.

Q. How do you determine that? A. By the
stem and by the color of the melon.

Q. And by your examination of it with your,
eyes? A. Yes, that God Almighty gave me.

Q. You think you are a pretty good judge of
fruit, do you? A. I had ought to be; I have been
in the business for thirty-five years.

Q. Your eyesight is good in judging fruit, but
when it comes to reading of course it is not? A.
No, sir, it is not.

Q. It is all right to make you a first class judge
of fruit, but your eyesight isn’t any good when
it comes to reading figures? A. No, sir, it is not.

Q. Your eyesight, then, for certain purposes is
all right and for other purposes it is not good;
is that correct, Mr. Clute? A. Not all the time;
sometimes I can see pretty well.

Q. To whom did you deliver that car ABA 20917
ondJuly 11,1912? A. I gave it to the agent.

Q. What agent? A. The agent at Pavo.

Q. Whose agent was he?. A. That I couldn’t

40 say; railroad’s agent.
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Q What railroad? A. I suppose the Georgia
Northern.

Q Now, did you purchase any other water-
melons for Mr. Albrecht in the South about that
time? A. I did, sir, a little later than that.

Q When was it? Can you tell me without re-
ferring to your memorandum? A. In that section
I did, yes.

Q. Can you tell me without referring to your
memorandum? A. No.

Q Now refer to your memorandum and tell me
if you can when you next purchased any melons
in that section, say in South Carolina. A. I pur-
chased some in South Carolina on the 13th of July,
but that hasn’t anything to do with this suit.

Q Well, did you purchase any in South Caro-
lina on the 16th of July? A. I did, sir.

Q Now, just turn away from your memoran-
dum book, if you will please, I want to ask you
a question. Where did you purchase a car on
July 16, 1912, in South Carolina?

Mr. Stout: If you can’t answer that ques-
tion without referring to your memorandum,
refer to your memorandum.

A. No, 1 have got to refer to this memorandum
NOW.

Q From your own recollection, then, you can’t
ell, can you, where you purchased such a car?

*I cannot, but I know it was a mile and half
trom Allendale village.

) };ou remember what you did purchase at
nat time? A. One car of watermelons.

10 y°u remember what car that was? A.
tar 39—8;)ause)

Mr. Stout: You can’t remember, can you?

A. No, I cannot.
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Mr. Stout: It is an impossible test that you
are putting him to.

Mr. Hartpence: No, I am testing him for
something you are not cognizant of.

A. (continuing) That I can’t tell you without
looking at my book.

Q. Now, look at your book and tell me what car
it was. A. Sou. 35039.

Q. What did you do with that car? A. Ordered
it to be shipped to Charles Albrecht.

Q. And where were the melons when you pur-
chased that carI A. The most of them was loaded
in the car.

Q And did you see them loaded in the car?
A. Yes, I saw a great many of them loaded in the
car; the patch was only a half mile from the car.

Q. Those that were already in the car when you
purchased it, did you see those put in the car?
A. T did, sir.

Q. How long before you purchased them were
they put in the car? A. They were put into the
car that morning.

Q. How long before you purchased them? A.
About an hour or so, I guess.

Q. Was the car empty when you first got there?
A. No, sir.

Q. Some were in when you got there? A. Yes.

Q. You didn’t see those put in? A. They were
just taking them out of the wagon.

Q. But you didn’t see those put in that were
already in the car when you got there? A. They
were taking them out of the wagon.

Q. Didn’t you say that there was some already
in the car? A. They were taking them out of the
wagon when I was there.

Q. Then you didn’t see them put in the car?
A. T could see them from the road.
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Q Then you did see them putin? A. Yes, sure.

Q. What time of the morning was that? A. I
bought that car about eight o’clock in the morning.

Q. And did you see it completely filled? A. Yes
sir, I did.

Q What time was that when it was filled?
A. I couldn’t say about the time.

Q When did you deliver it to the agent? A. It
was delivered to the agent the night it was loaded.

Q Do you remember whether you delivered it
to the agent or not? A. It was delivered to the
agent by the man that I purchased it from.

Q Who was that? A. I think Mr. Ziegler de-
livered it to the agent or to the conductor.

Q. You did not deliver it to the agent yourself,
then? A. The bill was brought down to us.

Q But you didn’t deliver it yourself? A. It
was delivered for me.

Q You didn’t do it yourself? A. No.

Q You don’t know when it was delivered, as a
matter of fact? A. It was delivered that night.

Q How do you know? A. Because it went out
hat rught; it wasn’t there when I went up there.

You didn’t see it delivered by him? A. I
saw the engine pulling it along.

Q But you didn’t see it delivered by the man
you/bought it from? A. No, but I saw the engine
pulling it along.

Q And all you know about its delivery, aside

rom hat, is the fact that Ziegler came back to
landed you this paper marked “ P-2 for

A eTrr™?a,”on  an(t told you it was delivered?
Well> ae was to deliver it, and he handed me
P*Pe* and the conductor was there to pick

correct: or not? Is that all you know
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Q. How was it that you didn’t deliver that
yourself? A. Well, it was a mile and a half from
the Allendale village and I didn’t feel like going
back there and incurring two dollars for a horse
and carriage and waiting for the conductor to
come along and pick it up.

Q. You said it was shipped on July 16, 1912!
A. Yes, sir, that is when I ordered it to he
shipped.

Q. To whom did you deliver that order? A. To
Mr. Ziegler, I think, or to the agent down at the
depot.

Q. And Mr. Ziegler did the rest, didn’t he, so
far as you know? A. He ordered the car to be
shipped, according to my orders.

Q. And you told him how to ship it? A. I told
him how to ship it and gave him the directions
to give to the conductor.

Q. (By Mr. Stout) How do you know that?
A. I don’t know whether he did or not.

Q. Then you don’t know whether it was ever
delivered according to your instructions, do you?
A. The engine pulled it out. When an engine
takes hold of a car it takes hold of it to pull it
out, doesn’t it?

Q. That is merely your conclusion? A. It is no
conclusion at all. The moment an engine takes
hold of a car it takes hold of it to deliver it, to be
shipped to the consignee.

Q. Where were you when the engine took hold
of the car? A. 1 saw it coming down from
Allendale.

Q. In what way? A. I didn’t pay any particu-
lar notice; I saw the car hitched to the engine with
the other cars they had.

Q. How many other cars were there? A. 1
can’t say.

Q What was there about this car that was dif-
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ferent from the other cars? A. I says, that is a
car of fancy watermelons; I hope it will arrive in
good condition so that I can make some good
money on it.

Q Whom did yon say that to? A. To myself.

Q Ziegler acted for you in the delivery of that
car, didn’t he? A. No, he just said he would get
the bill of it from the conductor to me and bring
it down to town.

Q Do you know what railroad that was deliv-
ered to? A. Southern.

Q Southern what? A. Of South Carolina.

Q Southern Railway Company? A. Yes, sir.

Q Do you know whose signature that is on
Exhibit P-2 for identification at the foot on the
left hand side? A. Might be the conductor’s; I
don’t know whose it is.

Mr. Stout: If you don’t know whose it is,
say so.

A. (Continuing) I don’t know whose it is.

Q. Do you know whose signature that is that I
have indicated? A. No, sir, I do not.

Q What are your initials, Mr. Clute? A. It
ain’t mine; I can’t see it.

Q. Can you read that? A. No, sir, I cannot.

Q What are your initials? A. That is my
initials there (indicating); they are B. P.

Q And that is your name there, isn’t it? A.
Yes, sir, that is my name.

Q What is the name right underneath? A. I
don’t know; I can’t see it.

Q Try again. A.‘No, I can’t see it.

Q Isit P. J. Ziegler? A. I can’t see it.

Q But you can see yours up there, “ B. P.

lute” ? A. Yes. These glasses are very poor.

Now, Mr. Clute, what is it that makes you

think that all those watermelons in that car were
sound? A. I examined them.
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Q. In what way did you examine them? A. I
examined them with my two eyes and my hands.

Q. What sort of an examination did you make
of them with your hands? A. To see if they were
sound and in good condition.

Q. What sort of an examination is that! A. To
see whether they are rotten or not and fit to go
on their errand.

Q How did you do that with your hands?
A. With my eyes that God Almighty gave me.

Q. How did you do it with your hands? A. My
friend, you ask me a question and I will answer
you, if you will permit me to do so, the best I can.

Q. Well, I am not interfering with you; I am
anxious to get the information. A. I examined
these watermelons with my two eyes and hands,
to find out whether they were sound or not sound.

Q. When you examined them with your hands
what did you do to determine whether they were
sound or not sound? A. If I see a watermelon
that is specked I am not going to take it.

Q. There you depend on your eyesight for that?
A. I depend on my eyesight, yes, sir.

Q. Now when you examined them with your
hands just what did you do? What do you do
with the melons with your hands when you exam-
ine them? A. I examine them with my hands to
see whether they are large or small and they have
got the right color.

Q. But you use your eyes to see whether they
have the right color, don’t you? A. I use my eyes
and my hands both.

Q. What have your hands got to do with refer-
ence to determining their color? A. I judge of a
melon by weight with my hands.

Q. You lift them up and sort of weigh them
with your hands; is that right? A. Yes, sir.

Q. What else do you do with your hands for
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the purpose of determining whether they are
sound or not? A. I don’t go by my hands alto-
gether; I go by my eyesight.

Q In other words, you can tell by looking at
a melon whether it is sound or not? A. I don’t
have to use my hands to find out whether they
are sound or not; I can tell by my eyesight.

Q And you want us to understand, do you, that
whenever you look at a watermelon and observe
its color you can then determine whether it is
sound or not and in good condition, and that is
the end of it? Is that right? A. When I look at
it with my eyesight and it has got the color and
cut fresh from the patch I know it is in good con-
dition. If it has lain five days I know it ain’t in
good condition, or six days, or seven days.

Q I suppose it is true, is it not, that what you
have said about the examination of the melons in
these two cars and their position, and the manner
in which you have determined that, is true gen-
erally of all the other cars which you have testified
about; is that right? A. Yes, sir.

Q And when you say that the melons in these
different cars were selects and fresh and in elegant
condition you mean that you determined that
from your examination of them by your eyesight
as they were in the car or as they were being
loaded in the car? A. Yes, sir, as they were being
loaded also.

Q Do you recall about how much time you
spent in examining each car as the melons were
being loaded? A. No, not exactly.

Q Did it just consist of a glance up and down
he tiers of melons ? A. Sometimes I might spend
an hour on a car.

Q Examining the melons? A. Yes.

Q All that time? A. If they were loading them
m the car I would.
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Q. Suppose one of these cars you found already
loaded, how long do you recall you spent in ex-
amining the melons? A. Oh, perhaps a half an
hour.

Q. You would stand there and examine them all
the time? A. Yes.

Q. Looking up and down the tiers? A. Looking
up and down the tiers and in piling them up and
looking at them.

Q. But you did not see any of the melons in
these cars actually picked from the patch? A. I
saw them all loaded.

Mr. Stout: Answer his question.

A. (continuing) No, sir, I did not.

Q. Nor you didn’t see any of the melons in any
of these cars carted all the way from the patch to
the cars in which they were loaded, did you?
A. T did.

Q. How many? A. Oh, several wagon loads in
different places.

Q. You were out to some of the patches, were
you? A. I could see them as I went along the
road.

Q. Which of them did you see as you went along
the road, do you remember? A. Well, Ziegler’s
was one; Stoney, two; Boynton was three.

Q. Now, how far were those patches from the
cars where they were loaded? A. Ziegler’s was
about a half a mile.

Q. How far was Stoney’s? A. About a mile for
all I know.

Q. How far was Boynton’s? A. About a half
a mile.

Q. And you have no actual knowledge, so far
as your real actual knowledge is concerned aside
from your judgment, how long these melons were
picked befofe you purchased them? A. I am
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positive they were all picked on the same day
they were shipped.

Q You have no positive knowledge aside from
your judgment? Have you? A. Yes, I saw them
loaded.

Q But you have no positive knowledge aside
from your judgment when they were picked? A.
They were loaded the same day they left.

Q I will repeat once more, you have no positive
knowledge, have you, aside from your judgment,
of when they were picked? A. They were picked
the same day and loaded the same day.

Q Have you or have you not any positive
knowledge of that, aside from your examination
of them? A. I saw every one of them loaded.

Q And that is your reply, is it, to my ques-
tion? A. Yes.

Q And that is the best reply that you can give,
is it? A. That is about as near as I can give.

Q And you can’t say positively, aside from
your judgment from your examination of them,
just when they were picked? A. They were
picked and loaded the same day.

Q But you base that upon your judgment
rather than from your actual knowledge of it?
A. No, sir, no judgment at all.

Q Well, what do you base it upon? A. Upon

eyesight and knowledge—what I saw.

Q What did you see? A. I saw them loaded.

But you didn’t see them picked? A. Not all
of them.

Q How many of them? A. I just told you.

Q Well, how many? A. I can’t say how many

S

Q How many melons did you see picked? A. I
saw them loaded in the wagon.

a man7 °f them did you see picked?
that I could not say.
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Q. Did you see any? A. 1 saw them picked
from the patch and put in the. wagon hut I couldn’t
say how many.

Q. Can you give us any idea? A. No, sir, |
could not.

Q. How many of the patches were you actually
in? A. I rode by the patches.

Q. You were not in them? A. No.

Q. And you don’t know whether those that you
saw in the patches were the ones that were loaded
in the cars or not? A. Yes, I could see them.

Q. You were half a mile away, weren’t you?
A. T could see them.

Q I am trying to find out whether you saw
them picked? A. Not all of them, no.

Q. Can you state how many of them you did see
picked? A. No, I could not. They didn’t load a
melon except they were picked that day.

Q. That is the reason why you say they were
picked that day, is it? A. It is.

Q. Do you remember what kind of a car it was,
or can you tell by referring to your memorandum,
Sou. 350397 A. South Carolina, is it?

Q. Yes, that is the Ziegler car. A. Vent car on
both sides and vent on the ends.

Q. Wasn’t it a*refrigerator car? A. No, sir;
none of them were.

Q. How about the third car, SAL 22453; what
kind of a car was that? A. That was a vent car.

Q. And you have a memorandum of that, have"
you? A. I got it in my head.

Q. Does that appear in your memorandum?
A. Well, I mean the car.

Q. Does it appear in your memorandum? A. I
saw the car.

Q. Does it or does it not appear in your memo-
randum? A. I saw the car.

Q. You are testifying from your memory of
them, are you? A. From my memory.
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Q. Take the next car, SAL 15841; what kind of
a ear was that? A. That was a vent car on both
sides and a vent on the ends.

Q Have you a memorandum of that? A. No,
Sir.

Q Take the next car SAL 23256; what sort of a
car was that? A. That was a vent car also.

Q And the next car, Sou. 38162 shipped from
Allendale, Mr. Stoney’s car; what sort of a car
was that? A. That was a vent car also. I helped
load that car myself.

Q. Have you a memorandum of that? A. In my
mind.

Q Take the next car. Sou. 25284, Boynton car
from Kline; what sort of a car was that? A
Vent car.

Q Now, take the next car, Sou. 32937; what
sort of a car was that? A. Vent car.

Q And the next one, SAL 24096, shipped from
Ulmers, Brant & Wilkinson; what sort of a car
was that? A. Vent car. 1 helped to load that.
Wouldn’t accept no car unless it is a vent car.

Q Most of -these cars were loaded when you
purchased them, weren’t they? A. No, sir.

- Q Some of them were, weren’t they? A. No,
Sir.

Well, they were partially loaded, weren’t
they? A. Well, some of them were partially
loaded.

Q Bo you remember whether car 22,453 that
you purchased from Weekley was loaded when
you got it or not? A. Yes, sir, that was loaded.

Q That was loaded when you bought it? A.

ir; loaded the day before I bought it, I
th(j)ls{ks,oae e day before oug ,

Q How do you know but what it might have
g oaded three days before you got it if you
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were fresh, and I know the gentleman that I
bought it from wouldn’t tell me no story, and I
know it was loaded the day before.

Q. You know that because he told you so?
A. Well, people don’t tell any stories.

Q. That is what you are basing it upon, because
you don’t think he would tell you any stories?
A. Well, it was fresh, because I wouldn’t pur-
chase it except it was fresh.

Q. Now, do you know to whom car SAL 22453
was delivered? A. I delivered it to the agent
there.

Q. Where? A. At Ulmers.

Q. What railroad company was that delivered
to? A. Seaboard.

Q. I show you Exhibit P-3 for. identification,
which refers to that car. I think you said vou
signed that? A. Yes, I signed that.

Q. That is your signature there (showing wit-
ness P-3 for identification) ? A. Yes, sir.

Q. You signed that, too? A. Yes, sir, I signed
that.

Q. That is your signature there? A. Yes, sir.

Q. Now SAL 15831; to whom was that deliv-
ered? A. That was delivered to the agent there
also.

Q. And to what company? A. Seaboard.

Q. I show you D-4 for identification and ask you
if that is your signature? A. Yes, sir.

Q. And SAL 23256; to whom was that deliv-
ered? A. To the same agent.

Q. At Ulmers? A. Yes, sir.

Q. And to what company? A. Seaboard.

Q. And I show you Exhibit P-5 for identifica-
tion and ask you if that is your signature?
A Yes sir.

Q. You signed that, too? A. Yes, sir, I signed
that.
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Q Sou. 38162; refer to that if you will; that
was Mr. Stoney’s car. Where was that delivered?
A. That was delivered to the agent at Allendale
depot.

Q And to what company? A. To the Southern.

Q Southern railway company? A. Yes, sir.

Q. I show you Exhibit P-6 for identification and
ask you if that was the paper you received? A. I
think it is.

Q Now take Sou 25284, the Boynton car; to
whom was that delivered ? A. That was delivered
to the Kline, S. C., agent.

Q And to what railroad company? A. To the
Southern.

Q And I show you exhibit P-7 for identification
and ask you if that is the paper that you received
at that time? A. Yes, sir.

Q Take car Sou. 32937 and let me know where
that car was delivered. You may refer to your
memorandum if you wish to. A. Southern.

Q Delivered to the Southern Railway Com-
pany? A. Yes, sir.

Q At what point? A. Kline.

Q And I show you exhibit P-8 for identification
and ask you if that is the paper you received?
A. That is the paper.

Q SAL 24096, Messrs. Brant & Wilkinson;
where was that car delivered? A. That was de-
livered to the Seaboard at Ulmers.

Q And you delivered that, did you? A. I did,
sir, to the agent.

Q And I show you exhibit P-9 for identifica-
ion and ask you if that is the paper which the
agent gave you at that time? A. Yes, sir.

~Q Is that your signature? A. That is my
signature.

Q And each of these nine cars to which yon
nave referred in your testimony, did you pay the
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Q. Who did pay it?
Mr. Stout: The freight charges haven’t
been paid.

Q. Who did pay the freight charges'? A. That
I don’t know.
Q. Who was to pay the freight charges?
Mr. Stout: I object to that as immaterial,
irrelevant and incompetent.
Mr. Stout: I withdraw the objection.

A. 1 suppose the gentleman that shipped it up
to Charles Albrecht, if they stated it that way—
if it was understood they were to pay the freight.

Q. Now, at the time you delivered each of these
nine cars and you received back these various
papers—shipping receipts or bills of lading—
which have been marked from P-1 to P-9 for iden-
tification, what arrangement, if any, did you make
with the receiving agents regarding the rate of
freight to pay? A. I made no arrangement with
them at all.

Q. Wasn’t Mr. Albrecht to pay the freight at
the point of destination? A. Yes, sir.

Q. Nothing was said by you, at any rate, in re-
gard to the rate that was to be paid on the ship-
ment of any of these cars? A. Nothing said to
me at all.

Q. Nothing was said by you to the agents about
the rate? A. No, sir, I never asked the agents
anything only to ship my stuff.

Q. Your directions were to them to ship the
stuff and that was all? A. That was all.

Q. Now these various deliveries that you have
referred to of cars, just how did you make those
deliveries, Mr. Clute, what was the method that
you followed to make a delivery of a car to the

40 agent?
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Mr. Stout: In other words, what did he say
to the agent.

A. What do you mean, when I shipped a car?

Q When you shipped a car and say you deliv-
ered it to the agent just what did you do to
deliver it? A. I went to the agent and says, “1
have got two cars to ship to Henderson street,
Jersey City, to Charles Albrecht.”

Q And would you state to him where those cars
were located? A. Right on the track there. He
knew where they were himself.

Q And then at that time you would receive
back these various bills of lading or shipping re-
ceipts? A. I received the bills of lading when I
gave the instructions.

Q In your delivery of the car did you not state
when delivering it that there was a car located at
a certain place which you desired to have him send
that night to Albrecht in Jersey City? A. Yes.

Q And in each one of these nine cars you are
prepared to state to us that you made or effected
that delivery in the way you have said and on the
same day that you purchased the respective cars?
A. Prom the places that I bought the water-
melons.

Q In other words, whenever you purchased any
one of these cars you delivered it the same day?
A. Yes, the agent delivered the cars and I told
S%ump . I have two cars here and two cars there to

Q And you directed him where to ship those
cars? A, Yes.

R~ [~ examinotion by Mr>Stout (Read by Mr.

Inv *n Te®erenc6  this memorandum that you
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that the items contained in that memorandum or
book are correct? A. Yes, sir, I do.

Q. Were the entries made at the time these
various cars were shipped? A. Yes, sir, they
were.

Q. How much schooling did you have, Mr.
Clute?

Mr. Hartpence: I object to the question.
Mr. Stout: I will withdraw it.

Q. In reference to this car Sou. 35039, the
Ziegler car, did you say anything to the agent
about shipping that car? A. I couldn’t say now
whether I gave that to the Allendale agent or
whether I gave it to Ziegler, as I stated before.

Q. But as to all the other cars you gave the
orders direct yourself? A. I gave the orders
direct myself.

Recross-examination by Mr. Hartpence:

Q. And in regard to that car you instructed
Ziegler what to do and he did it for you; isn’t that
correct? A. I told him I couldn’t get up there
and for him to tell the conductor to take the car.

Q. And then he brought the shipping receipt
back to you? A. I am not sure whether he
brought it back to me or whether I got it at Allen*
dale depot later on.

Q. At any rate, you got it? A. I got it that
day, yes.

Mr. Stout: Certain interrogatories were
propounded by the plaintiff in this case and
answered by the defendant. I will read these
interrogatories and their answers.
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Did you, during the month of July, 1912 re-
ceive and accept from a connecting carrier at any
point on your railroad a car ABA 20917 contain-
ing watermelons to be transported to Charles
Albrecht at Jersey City, N. J.? If yes, state the
name of the connecting carrier and when and
where you received and accepted said car. A. Yes,
the connecting carrier was the Philadelphia,’
Baltimore and Washington Railroad Company,
and the car was received by the Pennsylvania
hailroad Company, at Edgemoor, Delaware on
July 17, 1912, at 6:55 o’clock A. M.

Were you, at the time when you received and
accepted said car ABA 20917 and at the time of
bringing this action, a common carrier for hire
trom the point where you received and accepted
said ear ABA 20917 to Jersey City aforesaid?

Did you as a common carrier for hire transport
he car ABA 20917 to Jersey City aforesaid
it? A y ~0l1" w”ere y°u received and accepted

élﬁéd A TVA . Orl t6 delivei7 of said
1 %rg’&’Y to Charles Iﬂ%ﬁrec%%vglt J(()e]n'sseagr1 C%%;
esjud? If yes, state at what place in Jersey
aforesaid A. Yes, at Pennsylvania Bailroad
lord, Second and Henderson streets.

Ton gibn and where in Jersey City aforesaid did
rw. .S$?dcar 20917 for delivery to said

pibl el r lbrech.t? A On Ju]y 23>1912>o0n the

]
road ™ 1Tery tracts. of éhﬁ Pennsylvania Bail-
oaa Company, Second an enderson streets.

1 “e next is omitted..

port W I™ i f f Sual or.customary time to trans-
lation a rei&kt “ram, without delay in transpor-

ted ffr °f ™ate*meloiiS over y°ur line of
accents SalgE ]:E)oint where you received and

aecePted said car
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said? A. Under the most favorable circumstances
about seven hours.

Did you sell or dispose of the watermelons con-
tained in said car ABA 20917? A. Yes, upon re-
fusal of Charles Albrecht, on July 23, 1912, said
watermelons were sold.

15th. Did you, during the month of July, 1912
receive and accept from a connecting carrier at
any point on your railroad a car Sou. 32937 con-
taining watermelons to be transported to Charles
Albrecht at Jereys City, N. J.? If yes, state the
name of the connecting carrier and when and
where you received and accepted said car. A. Yes,
the connecting carrier was the Philadelphia, Bal-
timore and Washington Railroad Company and
the car was received by the Pennsylvania Rail-
road Company, at Edgemoor, Delaware, on July
24, 1912, at 2:45 o’clock A. M.

Were you, at the time when you received and
accepted said car Sou. 32937 and at the time of
bringing this action, a common carrier for hire
from the point where you received and accepted
said car Sou. 32937 to Jersey City aforesaid?
A. Yes.

Did you as a common carrier for hire transport
said car Sou. 32937 to Jersey City aforesaid from
the point where you received and accepted it?
A. Yes.

Did you deliver or tender delivery of said car
Sou. 32937 to Charles Albrecht at Jersey City
aforesaid? If yes, state at what place in Jersey
City aforesaid. A. Yes, at the Pennsylvania
Railroad delivery yard, Second and Henderson
streets. . t ,

When and where in Jersey City aforesaid did
you place said car Sou. 32937 for delivery to said
Charles Albrecht? A. On July 31, 1912,%on the
public delivery tracks of the Pennsylvania Run*
road Company, jSecond and Henderson streets.
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What was the usual or customary time to trans-
port by freight train, without delay in transpor-
tation, a car of watermelons over your line of
railroad from said point where you received arid
accepted said car Sou. 32937 to dJersey City
aforesaid? A. Under the most favorable circum-
stances, about seven hours.

Did you sell or dispose of the watermelons
contained in said car Sou. 329377 A. Yes, upon
refusal of Charles Albrecht, on July 31, 1912,
said watermelons were sold.

24th. Did you, during the month of July, 1912,
receive and accept from a connecting carrier at
any point on your railroad a car Sou. 25284 con-
taining watermelons to be transported to Charles
Albrecht at Jersey City, N. J.? If yes, state the
name of the connecting carrier and when and
where you received and accepted said car. A.
The connecting carrier was the Philadelphia, Bal-
timore and Washington Railroad Company, and
the car was received by the Pennsylvania Rail-
road Company, at Edgemoor, Delaware, on July
22, 1912, at 12:05 o’clock A. M.

Were you, at the time when you received and
accepted said car Sou. 25284 and at the time of
bringing this action, a common carrier for hire
from the point where you received and accepted
said car Sou. 25284 to Jersey City aforesaid?
A. Yes.

Did you as a common carrier for hire transport
the said car Sou. 25284 to Jersey City aforesaid
from the point where you received and accepted
it? A. Yes.

Did you deliver or tender delivery of said car
bon. 25284 to Charles Albrecht at Jersey City
a oresaid? If yes, state at what place in Jersey

ity aforesaid. A. Yes, at the Pennsylvania Rail-

roa delivery yard, Second and Henderson
streets.
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When and where in Jersey City aforesaid did
you place said car Sou. 25284 for delivery to said
Charles Albrecht? A. On July 27, 1912, on the
public delivery tracks of the Pennsylvania Rail-
road Company, Second and Henderson streets.

What was the usual and customary time to
transport by freight train, without delay in trans-
portation, a car of watermelons over your line of
railroad from said point where you received and
accepted said car Sou. 25284 to Jersey City afore-
said! A. Under the most favorable circum-
stances about seven hours.

Did you sell or dispose of the watermelons con-
tained in said car Sou. 25284? A. Yes, upon re-
fusal of Charles Albrecht, on July 27, 1912, said
watermelons were sold.

33rd. Did you, during the month of July, 1912,
receive and accept from a connecting carrier at
any point on your railroad a car SAL 24096 con-
taining watermelons to be transported to Charles
Albrecht at Jersey City, N. J.? If yes, state the
name of the connecting carrier and when and
where you received and accepted said car. A. Yes,
the connecting carrier was the Philadelphia, Bal-
timore and Washington Railroad Company, and
the car was received by the Pennsylvania Rail-
road Company, at Edgemoor, Delaware, on July
22, 1912, at 12:05 o’clock A. M.

Were you, at the time when you received and
accepted said car SAL 24096 and at the time of
bringing this action, a common carrier for hire
from the point where you received and accepted
said car SAL 24096 to Jersey City aforesaid?
A. Yes.

Did you as a common carrier for hire transport
the said SAL 24096 to Jersey City aforesaid from
the point where you received and accepted it?

40 A. Yes.
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Did you deliver or tender delivery of said car
SAL 24096 to Charles Albrecht at Jersey City
aforesaid? If yes, state at what place in Jersey
City aforesaid. A. Yes, at the Pennsylvania Rail-
road delivery yard, Second and Henderson
streets.

When and where in Jersey City aforesaid did
you place said car SAL 24096 for delivery to said
Charles Albrecht? A. On dJuly 26, 1912, on the
public delivery tracks of the Pennsylvania Rail-
road Company, Second and Henderson streets.

What was the usual or customary time to trans-
port by freight train, without delay in transporta-
tion, a car of watermelons over your line of rail-
road from said point where you received and ac-
cepted said car SAL 24096 to Jersey City afore-
said? A. Under the most favorable circum-
stances about seven hours.

Did you sell or dispose of the watermelons con-
tained in said car SAL 24096? A. Yes, upon re-
fusal of Charles Albrecht, on July 27, 1912, said
watermelons were sold.

42nd. Did you, during the month of July, 1912,
receive and accept from a connecting carrier at
any point on your railroad a car SAL 23256 con-
taining watermelons to be transported to Charles
Albrecht at Jersey City, N. J.? If yes, state the
name of the connecting carrier and when and
where you received and accepted said car. A. Yes,
the connecting carrier was Philadelphia, Balti-
more and Washington Railroad Company, and the
car was received by the Pennsylvania Railroad

at Edgemoor, Delaware, on July 20,
1912, at 8:05 o’clock P. M.

Were you, at the time when you received and
accepted said car SAL 23256 and at the time of

ringing this action, a common carrier for hire
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said car SAL 23256 to Jersey City aforesaid?
A. Yes.

Bid yon as a common carrier for hire transport
the said car SAL 23256 to Jersey City aforesaid
from the point where you received and accepted
it? A. Yes.

Did you deliver or tender delivery of said car
SAL 23256 to Charles Albrecht at Jersey City
aforesaid? If yes, state at what place in Jersey
City aforesaid. A. Yes, the Pennsylvania Bail-
road yards, Second and Henderson streets.

When and where in Jersey City aforesaid did
you place said car SAL 23256 for delivery to said
Charles Albrecht? A. On July 25, 1912, on the
the public delivery tracks of the Pennsylvania
Railroad Company, Second and Henderson
streets.

What was the usual or Customary time to trans-
port by freight train, without delay in transporta-
tion, a car of watermelons over your line of rail-
road from said point where you received and ac-
cepted said car SAL 23256 to Jersey City afore-
said? A. Under the most favorable circumstances
about seven hours.

Did you sell or dispose of the watermelons con-
tained in said car SAL 232567 A. Yes, upon re-
fusal of Charles Albrecht, on July 26, 1912, said
watermelons were sold.

5lst. Did you, during the month of July, 1912,
receive and accept from a connecting carrier at
any point on your railroad a car SAL 15841 con-
taining Watermelons to be transported to Charles
Albrecht at Jersey City, N. J.? If yes, state the
name of the connecting carrier and when and
where you received and accepted said car. A. Yes,
the connecting carrier was the Philadelphia, Balti-
more and Washington Railroad Company, and the

40 car was received by the Pennsylvania Railroad
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Company, at Edgemoor, Delaware, on dJuly 21,
1912, at one o’clock P. M.

Were you, at the time when you received and
accepted said car SAL 15841 and at the time of
bringing this action, a common carrier for hire
from the point where you received and accepted
said car SAL 15841 to Jersey City aforesaid? A.
Yes.

Did you as a common carrier for hire transport
the said car SAL 15841 to Jersey City aforesaid
from the point where you received and accepted
it? A. Yes.

Did you deliver or tender delivery of said car
SAL 15841 to Charles Albrecht at Jersey City
aforesaid? If yes, state at what place in Jersey
City aforesaid. A. Yes, at the Pennsylvania Rail-
road delivery yard, Second and Henderson
streets.

When and where in Jersey City aforesaid did
you place said car SAL 15841 for delivery to said
Charles Albrecht? A. On July 27, 1912, on the
public delivery tracks of the Pennsylvania Rail-
road Company, at Second and Henderson streets.

What was the usual or customary time to trans-
port by freight train, without delay in transporta-

10IC a car of watermelons over your line of rail-
road from said point where you received and ac-
ce? fd daid car SAL 15841 to Jersey City afore-
H1 A*Under the most favorable circumstances
aoout seven hours.

Did you sell or dispose of the watermelons con-
£“® Ing aidcar SAL 158417 A- Yes, upon re-

al of Charles Albrecht, on July 27, 1912, said
watermelons were sold.
ref?*1 Dld you>during the month of July, 1912,

Ive. and accept from a connecting carrier at
y point on your railroad a car SAL 22543 con-
ning watermelons to be transported to Charles

”»
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Albrecht at Jersey City, N. J.? If yes, state the
name of the connecting carrier and when and
where yon received and accepted said car. A. Yes,
the connecting carrier was the Philadelphia, Bal-
timore and Washington Railroad Company, and
the car was received by the Pennsylvania Railroad
Company, at Edgemoor, Delaware, on dJuly 21,
1912, at one o’clock P. M.

Were you, at the time when you received and
accepted said car SAL 22453 and at the time of
bringing this action, a common carrier for hire
from the point where you received and accepted
said car SAL 22453 to Jersey City aforesaid? A.
Yes.

Did you as a common carrier for hire transport
the said car SAL 22453 to Jersey City aforesaid
from the point where you received and accepted
it? A. Yes.

Did you deliver or tender delivery of said car
SAL 22453 to Charles Albrecht at Jersey City
aforesaid? If yes, state at what place in Jersey
City aforesaid. A. Yes, at the Pennsylvania Rail-
road delivery yard, at Second and Henderson
streets. #

When and where in Jersey City aforesaid did
you place said car SAL 22453 for delivery to said
Charles Albrecht? A. On July 26, 1912, on the
public delivery tracks of the Pennsylvania Rail-
road Company, Second and Henderson streets.

What was the usual or customary time to trans-
port by freight train, without delay in transporta-
tion, a car of watermelons over your line of rail-
road from said point where you received and ac-
cepted said car SAL 22453 to Jersey City afore-
said? A. Under the most favorable circumstances
about seven hours.

Did you sell or dispose of the watermelons con-

40 tained in said car SAL 22453? A. Yes, upon re
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fusal of Charles Albrecht, on July 26, 1912, said
watermelons were sold.

69th. Did you, during the month of July, 1912,
receive and accept from a connecting carrier at
any point on your railroad a car Sou. 38162 con-
taining watermelons to be transported to Charles
Albrecht at Jersey City, N. J.? If yes, state the
name of the connecting carrier and when and
where you received and accepted said car. A. Yes,
the connecting carrier was the Philadelphia, Balti-
more and Washington Railroad Company, and the
car was received by the Pennsylvania Railroad
Company, at Edgemoor, Delaware, on July 21,
1912, at 3:20 o’clock A. M.

Were you, at the time when you received and
accepted said car Sou. 38162 and at the time of
bringing this action, a common carrier for hire
from the point where you received and accepted
said car Sou. 38162 to Jersey City aforesaid? A.
Yes.

Did you as a common carrier for hire trans-
port the said car Sou. 38162 to Jersey City afore-
said from the point where you received and ac-
cepted it? A. Yes.

Did you deliver or tender delivery of said car
Son. 38162 to Charles Albrecht at Jersey City
aforesaid? If yes, state at what place in Jersey
City aforesaid. A. Yes, at the Pennsylvania Rail-
road delivery yard, Second and Henderson streets.

When and where in Jersey City aforesaid did
yon place said car Sou. 38162 for delivery to said
Charles Albrecht? A. On July 26, 1912, on the
public delivery tracks of the Pennsylvania Rail-
r°W “omPanY Second and Henderson streets.

What was the usual or customary time to trans-
port by freight train, without delay in transporta-

Ob a car of watermelons over your line of rail-
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cepted said car Sou. 38162 to Jersey City afore-
said? A. Under the most favorable circumstances
about seven hours.

Did you sell or dispose of the watermelons con-
tained in said car Sou. 381627 A. Yes, upon re-
fusal of Charles Albrecht, on July 26, 1912, said
watermelons were sold.

78th. Did you during the month of July, 1912
receive and accept from a connecting carrier at
any point on your railroad a car Sou. 35039 con-
taining watermelons to be transported to Charles
Albrecht at Jersey City, N. J.? If yes, state the
name of the connecting carrier and when and
where you received and accepted said car. A. Yes,
the connecting carrier was the Philadelphia, Balti-
more and Washington Railroad Company, and the
car was received by the Pennsylvania Railroad
Company, at Edgemoor, Delaware, on July 2I,
1912, at 3:20 o’clock A. M.

Were you, at the time when you received and
accepted said car Sou. 35039 and at the tirbe of
bringing this action, a common carrier for hire
from the point where you received and accepted
said car Sou. 35039 to Jersey City aforesaid. A.
Yes.

‘Did you as a common carrier for hire transport
the said car Sou. 35039 to Jersey City aforesaid

U from the point where you received and accepted

it? A. Yes.

Did you deliver or tender delivery of said car
Sou. 35039 to Charles Albrecht at Jersey City
aforesaid? If yes, state at what place in Jersey
City aforesaid. A. Yes, at the Pennsylvania Rail-
road delivery yard, Second and Henderson streets.

When and where in Jersey City aforesaid did
you place said car Sou. 35039 for delivery to said
Charles Albrecht? A. On July 26, 1912, at the
public delivery tracks of the Pennsylvania Rail-

40 road Company, Second and Henderson streets.
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What was the usual or customary time to trans-
port by freight train, without delay in transporta-
tion, a car of watermelons over your line of rail-
road from said point where you received and ac-
cented said car Sou. 35039 to Jersey City afore-
said? A. Under the most favorable circumstances
about seven hours.

Bid vou sell or disnose of the watermelons con-
tained m said car Sou. 350397 A. Yes, upon re-
fusal of Charles Al*"echt, on July 26, 1912, said
watermelons were sold.

Char le s Albrecht, sworn.

Direct Examination by Mr. Stout:

Q Mr. Albrecht, you are the plaintiff in this
suit against the Pennsylvania Railroad? A. Yes,
ST

Q Where do you live? A. Brooklyn.

Q What place in Brooklyn? A. Nostrand ave-
nue.

. @ How-long have you lived in Brooklyn? A.
2) years.

Q What is your business? A. Fruits.

Q What kind of fruits? A. Watermelons and
grapes, in season.

AOu °Pera”e a watermelon business in

e Henderson street yard, Jersey City, during
the watermelon season? A. Yes, sir.

Q Were you engaged in the watermelon busi-
ness in the Henderson street yard, Jersey City,
during the month of July, 1912? A. Yes, sir.

Q Bid you on the days that the Pennsylvania

aiiroad Company tendered to you delivery of

e melons contained in the cars involved in this
smt, examine them? A. Yes, sir.
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Q. How extensive was your examination? A.
Rotten.

Q. How extensive was your examination? A.
I don’t understand you—what do you mean by
extensive ?

Q. I mean how carefully did you examine them?
A. Well, as far as I could examine them I exam-
ined them.

Q. And what was the condition of the melons?
A. Rotten.

Q. Can you say in what proportion the melons
were rotten—one third, one half or how many? A
A majority.

Q. A majority of them? Who examined these
watermelons with you? A. A young man that was
working for me by the name of Mr. Merino.

Q. Is he here in court? A. Yes, sir.

Mr. Stout: Stand up.

Q. Is that (indicating) the gentleman? A. Yes,
sir.

Q. Do you know what the market value of
watermelons of the kind contained in car ABA
20917 was, if in sound condition, on July 18,1912,
at the Henderson street yard, Jersey City?

Mr. Ilartpence: I object on the ground that
it 1s incompetent, irrelevant and immaterial
because we presume it is offered in evidence
for the purpose of fixing the measure of dam-
ages, and under the bill of lading in evidence
in the suit the measure of the damages was
the value at the point of shipment as evi-
denced by the invoice price at that point.

The Court: I overrule the objection upon
this ground: that it will be in all likelihood,
or m”y be, for the jury to say when the evi-
dence is all in, whether the bill of lading ever
became binding upon the shipper or not witn
respect to the limitations of liability con-
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tained on the back of the bill of lading. If
the bill of lading never became binding upon
the shipper, then I shall hold that the meas-
ure of damages for a car that was entirely
rotten, for instance, and valueless, would be
the value of the watermelons at the point of
destination, and of course at the time when
they should have been delivered. If the jury 10
shall determine that the bill of lading was
binding upon the shipper, then the measure
of damages will be the measure declared in
the bill of lading and will be the value at the
point of shipment. So that I admit it.

A. $275.

Q What could you have received for the melons
in car ABA 20917, the same car, if in sound con-
dition, on July 18th, 1912, at the Henderson street 20
yard, Jersey City? A. $275.

Q After you learned of the condition of the
melons in this car what did you do? A. Went up-
stairs and refused it.

Q Whom did you see? A. Mr. Halleck.
| @ What did you say to him. A. I told him I
have to refuse this car of melons; it is in a rotten
condition, it was delayed.

Q Bid you sign a refusal slip? A. Yes.

Q Now I call your attention to car Sou. 32937. 30
A. 329377

Q Yes. What is that book you have there?
A. Tt 1s the day book.

Q In whose handwriting? A. Mine.

a y°n those caries in that book?
A. The day a car arrives.

Q And those were put in there on the*days the

---rived? A. When it is on the track.
’ '“at was the condition of the watermelons
In iscaronits arrival? A. Rotten condition. 40
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Q. After yon examined it what did yon do? A.
Went npstairs and refused it.

Q. Did you sign a refusal slip? A. Yes, sir.

Q. When you say you went upstairs you mean
to the freight agent’s office? A. Yes, sir.

Q. Do you know what the market value of
watermelons of the kind and variety contained in
this car, if in sound condition, on July 25, 1912,
was at the Henderson street yard, Jersey City? A.
$300.

Q. Could you have received $300 for this car-
load of melons— A. Yes, sir.

Q. Just a minute, —if it had arrived in sound
condition on July 25, 19127 A. Yes, sir.

Q. I call your attention to car 25284—

Mr. Hartpence: One moment. May I have
my objection noted to the measure of dam-
ages in all nine cars without interposing a
formal objection?

The Court: Yes; it will be understood that
you interpose the objection with respect to
each car and that I rule with respect to each
other car as I did with respect to the first and
that your objection is noted.

Q. Did you examine this car on the day that
delivery was tendered to you by the Pennsylvania
Railroad? A. Yes, sir.

Q. What hour of the day? A. Well, probably
seven or eight o’clock in the morning.

Q. And is that so as to the other cars as to the
time of the day? A. Yes.

Q. What was the condition of the melons con-
tained in this car? A. They were in a rotten con-
dition.

Q. How careful was your examination? A. As
close as I could examine.

Q. Was the majority of the melons rotten? A

40 Yes, sir.
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Q After yon ascertained their condition what
did yon do next? A. Went upstairs and re-
fused it.

Q To the freight agent? A. Yes, sir.

Q Did yon sign a refusal slip? A. Yes, sir.

Q What was the market value of watermelons
of the kind and variety contained in this car, if
in sound condition, on July 25,1912—. A. Twenty
what?

Q July 23,1912—at the Henderson street yard,
Jersey City? A. $275.

Q Could you have received $275 for this car-
load of melons if it had arrived in sound condi-
tion on July 23,1912? A. Yes.

Q I call your attention to car SAL 24096; did
you examine this car on the day that delivery was
tendered to you by the Pennsylvania Railroad?
A Yes, sir.

Q At what time of the day? A. 7 or 8 o’clock.

Q What was the condition of the melons con-
tained in this car? A. Rotten condition.

Q After you ascertained their condition what
didyou do? A. Went upstairs and refused it.

Q Signed arefusal slip? A. Yes, sir.

Q What was the market value of watermelons
of the kind and variety contained in this car, if
m sound condition, on July 23, 1912, at the Hen-
derson street yard, Jersey City? A. $275.

Q Could you have received $275 for this car-
load of melons if in sound condition, at the Hen-
derson street yard on July 23, 19127 A. Yes, sir.

Q I call your attention to car SAL 23256. A.

Q Did you examine the watermelons in this
w £ n tf16 day that delivery was tendered to you
I7 the Pennsylvania Railroad Company? A. Yes,

Q What hour of the day? A. 7 or 8 o’clock.
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Q. What was the condition of the melons in this
car? A. In arotten condition.

Q. After you ascertained their condition what
did you do? A. Went upstairs and refused it.

Q. Signed a refusal slip? A. Yes, sir.

Q. What was the market value of watermelons
of the kind and variety contained in this car, if in
sound condition, on July 21, 1912, at the Hender-
son street yard, Jersey City? A. $275.

Q. Could you have received $275 for this carload
of melons on July 21, 1912, if in sound condition?
A. Yes, sir.

Q. I call your attention to car SAL 15841. A
Yes, sir.

Q. Did you examine the watermelons contained
in this car on the day that delivery was tendered
to you by the Pennsylvania Railroad Company at
the Henderson street yard? A. Yes, sir.

Q. At what hour of the day? A. 7or &

Q. What was the condition of these water-
melons? A. Rotten condition.

Q. After you ascertained their condition what
did you do? A. Went upstairs and refused it.

Q. Signed a refusal slip? A. Yes, sir.

Q. What was the market value of watermelons
of the kind and variety contained in this car, if
in sound condition, on July 21,1912? A. 22nd?

Q. July 22nd—at the Henderson street yard,
Jersey City, N.J.? A. $250.

Q. Could you have received on July 22nd, 1912
$250 for these watermelons if they had been de-
livered in sound condition at the Henderson street
yard? A. Yes, sir.

Q. Car Sou. 22453. Did you examine the water-
melons in this car on the day that delivery was
tendered to you by the Pennsylvania Railroad
Company at the Henderson street yard? A. Yes,
sir.
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Q At what hour in the day? A. 7 or 8 o’clock.

Q What was the condition of the melons con-
tained in this car? A. Rotten.

Q How many were rotten? A. The majority
of them.

Q After you ascertained their condition what
did you do next? A. Went up in the office and
refused them.

Q Signed a refusal slip? A. Yes, sir.

Q What was the market value of watermelons
of the kind and variety contained in this car on
July 23, 1912, if the watermelons were in sound
condition, at the Henderson street yard, Jersey
City? A. $275.

Q Could you have received $275 for this car-
load of melons if in sound condition on July 23,
19127 A. Yes, sir.

Q I call your attention to car Sou. 38162. Did
you examine the watermelons contained in this
car on the day that delivery was tendered to you
by the Pennsylvania Railroad Company at the
Henderson street yard? A. Yes, sir.

Q What was the condition of these melons? A.
Rotten condition.

Q What did you do after you ascertained their
condition? A. Went upstairs and refused it.

Q Signed arefusal slip? A. Yes, sir.

Q What was the market value of watermelons
ol the kind and variety contained in this car, if
m sound condition, on July 22, 1912, at the Hen-
derson street yard, Jersey Citv?

A, $250. ,

Q Could you have obtained $250 for this car
ot melons on July 22, 1912, if the car had been
delivered m sound condition at the Henderson
street yard? A. Yes, sir.

Q Car Sou. 35039. A. Yes, sir.
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in this car on the day that delivery was tendered
to you by the Pennsylvania Railroad Company,
at the Henderson street yard, dJersey City?
A. Yes, sir.

Q. What was the hour of the day? A. 7or8
o’clock.

Q. What was the condition of these melons?
A. Rotten condition.

Q. Whom did you notify after you ascertained
their condition! A. Upstairs—Mr. Halleck.

Q. Did you sign a refusal slip for this car?
A. Yes, sir.

Q. What was the market value on July 22,1912,
of watermelons of the kind and variety contained
in this car, if in sound condition, at the Hender-
son street yard, Jersey City? A. $250.

Q. Could you have obtained $250 for this car
of melons on July 22, 1912, if the melons were in
sound condition? A. Yes, sir.

Q. Now you have testified that the melons on
all of these cars were in rotten condition? A. Yes.

Q. How many were rotten, a majority? A. The
majority.

Q. And you examined the contents of these cars
on the date that delivery was tendered of them
by the Pennsylvania Railroad? A. Yes, sir.

Q. How did you get notice of their arrival?
A. Well, I am in the yard every day, and they
tell me when I get there that they are there.

Q. So you were in the yard during every work-
ing day of July, 1912? A. Yes, sir.

Q. How is the watermelon business carried an
in the Henderson street yard, Jersey City? A
Well, if I come in there in the morning there is
speculators there and they come and try to buy
and each one makes you a different offer on the
goods. Well, the man that bids you the most
money and you see you can’t get any more, von
sell it to him.
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Q You open them—you offer them at public
sale in the Henderson street yards? A. Yes.

Q In carload lots? A. Carload lots, and if I
can’t sell it by the carload I retail them myself.

Q These prices that you have mentioned, is
that carload lot or retail ? A. That is what I surely
could have received for them in carload lots,—
sure.

Q In this Henderson street yard are these cer-
tain tracks designated for watermelons? A. Yes,
SIT.

Q Do you know the number of those tracks?
A. Well, from 14 to about 20—20 I know is the
last track.

Q And that was where these cars were deliv-
ered, on these watermelon tracks? A. The day I
seen them, yes, on these watermelon tracks.

Cross-examination by Mr. Hartpence:

Q Mr. Albrecht, did you ever see any of these
nine cars that you have referred to with these
particular shipments of watermelons in them,
prior to the respective days on which delivery was
tendered in the Second and Henderson street
yards in Jersey City? A. Did I see them before,

did you say? I did not see them till they came
m the yard.

rii*\You never saw them before that? A. Hot
they came in the yardr?[1
Q Did you buy them? A. Sir?
Q Did you buy those carloads of melons? A. A
man down “outh buys them.
Q You did not go south and buy them yourself,
A A Ma(™ a man down south.

) »y°u bad a man down south who bought
ttiem for you, is that right? A. Yes.

D. All nine of these cars? A. Yes.
ty. He was your agent in the south for that pur-
pose, wasn't he? A. Yes
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Q. And what was his name? A. Mr. Clute.

Q Mr. B. F. Clute? A. Yes.

Q. And is that the same gentleman whose tes-
timony was taken regarding those cars and read
here this morning? A. Yes.

Q. Well, how did you know there were any cars
there for you? A. When I came there in the
morning and asked “ Anything here for me?” the
young man tells me “ Yes,” and he tells me the
tracks they are on.

Q. Now whom do you ask in the morning?
A. Well, they have a party by the name of Dom-
inick there and another party, Tom—I do not
know their last names.

Q. They are employes of the railroad company,
are they, in the yard? A. Yes.

Q. And that is the way you get notice of the
arrival of the cars, isn’t it? A. Well, they send
me a notice too—they send me a notice too, a
postal card home where I live.

Q. When do they send that postal card, do yon
know? Do you get that before you go in the
morning or later on? A. Well, that postal card
I might get in the morning, and when I come in
the yard the cars might be there; I will see them
when I get home at night.

Q. Yes; and you depend upon the cars that are
there, or getting notice of them, by going in and
asking each morning, don’t you? A. 1 get in-
formation in the yard, my car is in the yard.

Q. Well, now did you know that these cars were
on their way north to you before vou found them
in the Jersey City .vard? A. Did I know they
were on the way? Yes.

Q. All of them from time to time? A. Yes.

Q. How did you know that? A. Well, I get a
letter from my man every time he ships a car.

Q. You mean Mr. Clute? A. Yes; Mr. Clute
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gives me a letter every time lie ships a car and
telegraphs me that same night.

Q Yes; and do you get anything else from
him? A. Only the line of watermelons.

Q Do you get anything else besides the letter?
A. Well, what I call a shipping receipt is in the
letter, yes.

«. Yes: each time you get a letter from Clute 10
this shipping receipt is in the letter and you got
that shipping receipt for all these cars, didn’t
you? A. Yes.

Q I show you these exhibits from P-1 to P-9 in-
clusive and ask you if those are shipping receipts
that you have referred to for these cars? A. 1
don’t hear you.

(Question repeated.) A. Whether these are?

Q Yes. A. Yes.

Q Did you personally look after the sale of 20
watermelons here at the Second and Henderson
street yard in your business? A. Personally look
at the sale?

Q Did you personally look after the sale of
watermelons in your business here at the Second
and Henderson street yard? A. My own stuff.

You sold that yourself, didn’t you? A 1
couldn’t sell this.

Q No—in your business? A. Yes.

&m ~?u looked after the sale of melons there 30
generally, didn’t you, in your business? Wlhen
uey were sold in the morning in the carload lots

“ z11116 *9 time during the season to these
tw Ilat°rS tkat you talk aboilt, you looked after

meln/T Selfl didn>t you’ the offering of the
O . f?r Sale? A* 1 sold that myself, yes.
rJfV . you sent Clute south to look after the
P chasing of them down there in the south *
S, SIT.

Q That is correct, is it? A. Yes. 10
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Q. You did not accept any of these nine cars
of melons, did you! A. No, sir.

Q. Refused them all? A. Yes, sir.

Q. And you signed a refusal slip at the time
you reported the car to the agents there at the
freight station, didn’t you? A. Yes.

Q. I show you a paper and ask you if that is
your signature signed to it? A. Yes.

Q. And is that the refusal slip that you signed
for car ABA 209177 A. Yes.

(Marked D-1 for identification.)

Q. And I show you eight other papers purport-
ing to be refusal slips for cars Sou. 32937; Sou.
25284; SAL 24096; SAL 23256; SAL 15841; SAL
22453; Sou. 38162; Sou. 35039; and ask you if
those are the refusal slips that you signed for
those other eight cars? A. Yes, sir.

Q. And is that your signature on each one of
those eight slips? A. Yes, sir.

(Papers marked D-2, D-3, D-4, D-5, D6,
D-7, D-8, and D-9 respectively for identifica-
tion.)

Q. Mr. Albrecht, after you refused to accept
these nine cars as they came in and were tendered
for delivery to you, did you ever say anything
further to the Pennsylvania Railroad Company or
any of its agents there at Second and Henderson
street regarding those cars; did you ever take it
up with them afterwards in any way? A. Yes.

Q. In what way? A. In a claim.

Q. Claim for what? A. For these melons.

Q. Did you do that in writing or just verbally?
A. In writing.

Q. What sort of a writing? A. Writing.

Q. Did you write a letter about it? A. Yes.

Q. You did write a letter? A. Wrote a letter
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and sent bills of ladings along with it and stating
the condition the melons were in.

Q Is that (showing witness a paper) a letter
yon wrote about that matter to the Pennsylvania
Railroad Company? A. Yes.

Q And is that your signature to the letter?
A. Yes.

(Paper marked D-10 for identification.)

Q" Did the Railroad Company ever give vou
freight bills for these nine shipments? A. No
SIT.

.Q You have never paid that freight? A No_

SiT.
, & J sh°w yon another paper and ask you if
that is another communication that you sent to

e Pennsylvania Railroad Company regarding
these cars you claim damage for? A. Yes.

(%{And is that your signature to that letter?
A Sir.

(Marked D -11 for identification.)

Fou what purport to be nine bills
upon bill heads of Charles Albrecht, to Pennsyl-

ama Radroad Company, and ask you if those
you refer to as the claims in writing

™ /()12
ca e /0N 10} These ltlerebe comPany for these nine

Q Keep them in that same order, please. A.
gr Se are w™af I mentioned in my claims, yes,

(Marked for identification D-12 to D-20 in-
clusive, for identification.)
(Recess.)

this Albrecht, to which car

A M 1i1Caim’ I)"12 for 1dent1f1cat10n applies?
ich car number? 209
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Q. And can yon tell me which car this second
claim marked D-13 for identification applied?
A. There was two of them, they are both alike,—
25284.

Q. And can yon tell me which one D-14 for
identification referred to? A. 32937.

Q. And can yon tell me which one D-15 for
identification applied to? A. 24096.

Q. And can you tell me which DT6 for iden-
tification referred to? A. 15841.

Q. And can yon tell me which car D-17 for
identification referred to? A. 23256.

Q. And can yon tell me which car D-18 for
identification referred to? A. 22453.

Q. And will yon tell me which car D-19 for
identification applied to? A. 38162.

Q. And will yon tell me which car D-20 for
identification applied to? A. 35039.

Q. And did those claims state the amount for
which yon looked to the Pennsylvania Eailroad
Company for reimbursement for the damage to
those melons? A. That was just the cost without
any expense attached to it.

Q. And the cost at what places? A. South-
South Carolina.

Q. At the various places of shipment in the
south? A. At the shipping places in the south.

Q. Now on what date was the first car, ABA
20917, delivered to yon or delivery tendered?
A. What number?

Q. 20917. A. On the 23rd.

Q. 23rd of what? A. The 7th, 23rd—dJuly.

Q. And on what date was the delivery of the
second car, 32937, tendered? A. July the 3lst.

Q. And on what day was the delivery of car
Sou. 25284 tendered at Jersey City? A. July
the 27th.
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Q And on what day was the delivery of car
SAL 24096 tendered at Jersey City? A. 24096?

Q 24096. A. July 27th.

Q And on what day was the delivery of car
SAL 23256 tendered? A. July 25th.

Q And on what day was the delivery of car
SAL 15841 tendered? A. July 27th.

Q On what day was delivery of car SAL 22453
tendered? A. July 26.

Q And on what day was delivery of car Sou.
38162 tendered? A. July 26th.

Q And on what day was the delivery of car
Sou. 35039 tendered? A. July 26th.

Q Were these claims marked D-12 to D-20 for
identification presented on the dates which they
bear on the billhead? A. Yes, sir.

Q They were? A. On the’day of them bills,
yes.

Q@ You mean by that that they were presented
o the Pennsylvania Railroad Company on those
days or dates? A. Yes.

Q How do you know that the market value of
melons like those that were in car ABA 20917 was
$275 per carload on July 18th, 1912? A. Well it
was on that grade of goods.

Q How do you know it? A. Well, I know it.

W Well, how do you know 1t? A. Well, it was
on that grade of goods, that’s all I can tell you.

How did yon learn that was the market
A n G ~ know that from my experience.

V. Were they selling for that price there at

second and Henderson street? A. If there was

bm £oods bad been there it would have
bought that price.

A1) A
Doy IR Nof ShANY §9ld,there fhat day for “at
m Then how do you know they would have
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sold for that much? A. This grade of goods
would have brought that much.

Q. How do you know they would? A. I know
they would.

Q. If you saw none sold there for that price,
how do you know they would have brought that?
A. There was none of that grade of goods there.

Q. Oh! There were none of that grade of goods
there at all? A. Not of that grade.

Q. Well, then, tell us how you made up your
mind that if there had been melons there of that
grade they would have brought that sum? A. If
there had been melons that grade there? Well, I
can’t answer that question if they ain’t there.

Q. Well, then, how did you answer the question
by saying that they were worth $275? A. That
grade of melons would bring $275.

Q. Now you say you could not answer that
question as to how you reached that amount—
A. I don’t know what anybody else’s melons is;
I look at my own.

Q. Then when you say that those melons would
have brought $275 a car on July 18, 1912, it is a
mere supposition on your part, isn’t it? A. No,
sir; I know the melons would have brought that
money.

Q. Well, how do you know it? A. I have told
you that I am sure that melons of that grade
would have brought that money.

Q. You are sure they would have brought that?
A. That grade would have brought that money.

Q. But you did not see any others like them
sold that day? A. X did not see any others of
that grade.

Q. And did. you hear any offers made there
that day for melons of that grade? A. Not that
I can remember.

Q. How long, Mr. Albrecht, have you been fre-
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quenting that watermelons market in the Penn-
sylvania Railroad yard in Jersey City? A. You
mean how long I have been in business?

Q There. A. I have been in the business
around 17 years.

Q And how long have you been frequenting the
market in Jersey City? A. Well, I don’t know
is it nine or ten years.

Q And during the watermelon season are you
there, or were you there pretty nearly every day
during the season? A. There every day.

~Q During these last nine or ten years? A. Yes,
Sir.

Q Now in your experience there at that market
and m the fruit business, have you any knowledge
of a publication called the Producers’ Price Cur-
rent? A. No, sir.

Q Have you never seen it? A. No, sir.
sirQ Never had occasion to refer to it? A No,

Q How did you from time to time inform
yourself concerning the market prices of water-
melons? A. On according to what it would
bring.

Q Well, how would you know what it would

A. I know the good stuff always brings

gll’ P 1the Stuff tliat 1s inl % clasIs1 with it.
d you based your edge then upon

Wher sales did you not, at that place? A. 1
stuff knowledge on good quality—on good

Ir' ™es’ hut you based that nevertheless in re-
ation to saies made Of other melons, did you not,
04 PnCGET' A- m at(3° you mean?

melon« _r Wh<T' .yoa made UP “our_ mind that
sum7 V ~ fta m quality were worth a certain

wero «pUF 1 J”*at because you knew other melons
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eilmg for some other price; isn’t that right, 40



10

20

30

102
Charles Albrecht, for Plaintiff—Cross

and that these would bring more or less than the
other melons? A. I say the good quality will
always bring more than some that ain’t as good
as it.

Q. Yes, but when you made up your mind that
melons of good quality would bring a certain sum
you made up your mind to that because you saw
what other melons were selling at; didn’t you!
A. Well, I may see at times what other melons
are selling for.

Q. And then you make up your mind what
these melons are worth? A. What good stuff
would bring.

Q. Now there were melons of different grades
sold there in that yard? A. Yes, sir.

Q. Some sold for one price and some sold for
another; is that right? A. I suppose so.

Q. Do you know whether any record was ever
kept of the selling price of melons from day to
day? A. I don’t make no record of them.

Q. Do you know whether any record was nmade
by anybody? A. I don’t know.

Q. Don’t you know, Mr. Albrecht, that in the
Producers’ Price Current for dJuly 18 1912
Georgia and South Carolina Watermelons per
carload were quoted at from $150 to $225, and
not at $275, which you say was the market price!
a . Well, it might have been a poorer grade.

Q. It might have been? A. It was a poorer
grade.

Q. Well, can you think of any reason why they
would have quoted the price on one grade and not
on the other? A. A car of good quality melons
will always bring $50 to $75 more than a poorer
grade. That is according to buyers.

Q. But can you think of any reason why they
would quote the price on one grade and not on
the other? A. I do not know. We don’t go a

40 cording to the quotations—not in the yard.
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Q And do yon base yonr statement of the re-
spective amounts at which these different cars
would have sold on the dates you referred to—
A. What do you mean ?

Q Do you base your statement that these dif-
ferent cars would have sold for the different sums
that you have said in your direct examination, on
the— A. They would have sold for what I said
they would.

Q Do you base that upon the same basis as
you have already testified to in regard to this
first car? A. Yes. '

Q dJust the same? A. Yes.

Q In other words, you have a sort of sixth
sense which tells you just what the price of
watermelons will be on any given day; is that
rigrht? A. What do you mean,—a sixth sense?

Q Well, you sort of have an instinct—instinct-
ively you determine what melons of a given
quality are worth on a given day? A. Always
worth more than a different grade of melons not
good quality.

Q And do you remember whether you saw any
other melons of that same type or variety as con-
tamed in car Sou. 32937 sold on July 25, 19127
A. No, sir. *

Q And is that true of all the other melons on
their respective dates? A. Yes, sir.

And don’t you know, Mr. Albrecht, that on
the date on which you said the melons like those
contained in car Sou. 25284 were selling for $275,

a the price quoted in the Producers’ Price

urrent was from $25 to $50 less than the price

had her*e(® ~ Well, it is extra good quality I

.” And don’t you know that the same situation
listed with regard, to car SA 24096 on the day

JZ y°u said they were worth $275? A. That
~ade that I had, yes.
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Q. And that on the day you said the melons in
SAL 23256 were worth $275? A. Yes.

Q. What were they selling for on that day!
A. 232567

Q. Yes. A. $275.

Q. And what day was that? A. On the 21st.

Q. Of July, 1912? A. Yes, sir.

Q. Did they sell watermelons there on Sunday!
A. What?

Q. Did they have a market there on Sunday!
A. No.

0- Don’t you know that July 21st, 1912, fell
Sunday? A. I would have—I don’t know. I
don’t know whether I have got that down—wall,
I don’t remember. I don’t remember that car,
that is as far as the date is.

Q. But the market price that you have given
on that car is for July 21, 1912. A. That is what
I have got it here.

Q. How about car 15841? A. That was on the
22nd.

Q. And you stated that the market value that
dav for melons was $250? A. $250.

Q. And don’t you know that they were quoted
in the Producers’ Price Current at $200 to $250!
A. Well, on that grade.

Q- What grade was quoted there, do you know!
A. T don’t know.

Q. Then you do not know whether it was this
grade or not, do you? A. I know this was a good
grade of melons I had here.

Q. How about car 22453? A. That was on the
23rd.

Q. 23rd. *A. $275.

Q. And don’t you know that on that day they
were quoteed in the Producers’ Price Currents
$200 to $250? A. I don’t know what was quote
there. We don’t go according to quotations.
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Q You don’t know, then? A. We don’t go ac-
cording to quotations.

Q Car 38162? A. That was on the 22nd.

Q And your statement of the market value is
$2507 A. $250.

Q And don’t you know that they were quoted
at $200 in the Producers’ Price Current on that
day? A. I do not know what they were quoted at.

Q Car 35039? A. That was on the 22nd.

Q And the market price was $250 you stated,
and don’t you know it was quoted in the Produc-
ers Price Current on that same day— A. It
might have been quoted at $200.

Q What kind of cars were these melons in
when you saw them in the Jersey City yards in
these nine cars? A. Ventilated cars.

Q All nine cars were ventilated cars? A. Yes.

Q Usual Watermelon car, were thev not A,
Yes, sir. : v .V

Q Were there any good melons at all in any
of the cars? A. Sir?

Q Were there any good melons at all in any
OtrT>vears? ~ * Well, there might have been.

Did you look to see? A. I did.

Q Well, what did you see? A. The majority
ol them was rotten.
sir N e majority of them were rotten? A Yes

Q What sort of an examination did you make

, mem besides looking at them to see? A. Well,

n wn* d° 110 more than loojj at them, could I?

A Well, did you do anything else? A. I looked
IT o7 and Seen them 011 top, r°tten, and lifted

O AWand seen they were rotten in under,
than a wild ?°U go a11 through the cars doing

n wni' *°°.2 W n°t £° all over the car.

car? a r? $$ you do tt, in what part of the
Car- A. Right at the door.
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Q So yon examined right at the day in that
way— A. And seen further ahead.

Q And saw further ahead. Well, they were
packed in tiers, weren’t they, in the cars'? A. Yes.

Q. Were there shelves in the cars? A. No;
they were right on top of one another.

Q. How high? A. Four high.

10 Q. Four high in all those cars, and you just
moved a few of them around near the doors and
saw they were rotten? A. I could see right along
this side of the door (indicating) and that said of
the door (indicating)—that they were rotten.

Q. But you could not see under the top layer
that they were rotten? A. I could pull up a few
and see that they were rotten underneath.

Q. But you only did that at the door, didn’t
you? A. Right alongside the door.

20 Q. Hid you make any actual count of the num-
ber of good melons or spoiled melons in the cars?
A. No, sir, I did not handle them.

Redirect-examination by Mr. Stout:

Q. Mr. Albrecht, from your experience in han-
dling watermelons, could you tell from the exam-
ination that you made whether a majority of the
watermelons were affected or not? A. Yes, gr

Q. And when there are a number of water-

30 melons in a carload that are rotten or decayed,
what effect does it have on the other melons?
A. You mean if there is any good ones?

Q. Yes, what effect does it have on those which
are apparently good?

Mr. Hartpence: I object.

A. Well, the heat of the rotten ones—

Mr. Hartpence: I object. The question is
in general terms as to whether or not he can
tell from his experience if melons in the car

40 are rotten what the effect would be on other
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melons. Now I think the question should be
directed to the melons in these particular cars
and if he could tell how the presence of cer-
tain melons in those cars what the effect was
on the other melons in those cars.

The Court: What is the objection to limit-
ing him to that?

Mr. Stout: There isn’t any objection. I
will ask this question:

Q Could you tell from your experience whether
the melons in these nine cars which were appar-
ently in good condition were affected by the rotten
mrelons? Were they affected? A. Well, the heat-
ing of the rotten melons creates a disease on the
good ones.

Q And so when there are a number of rotten
melons in the car those which are apparently
sound are not what you would call good melons?
A No, sir.

Q During the month of July, 1912, you sold
watermelons of the kind and variety contained in
these cars in the Henderson street yard, Jersey
Oity? A. Yes, sir.

Q And what were the market conditions for
se ect watermelons of the kind contained in these
cars if in sound condition during the month? A.

fou mean the whole month?

@ Yes. A. During the whole month?
$360 B ~ on July 12 I sold a car for
thmi th”?2011 Se® an® CarS "°r an” Price

Mr. Hartpence: 1 object.
A T can’t remember that.

Mr. Hartpence: The testimony shows the

10

20

market value of the melons in these particu- 40
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lar cars at a certain figure, and I don’t see
what the—

The Court: I think it is irrelevant myself
and immaterial.

Mr. Stout: I withdraw the question.

Q I call your attention to car SAL 23256
A. What is that?

Q. Car 23256. A. Yes, sir.

Q. What could you have obtained for that car
if the melons had been in sound condition, on
July 22, 19127 A. $250.

Recross-examination by Mr. Hartpence:

Q. Why do you say that the market value
would have been $250 on that car on July 2%
A. Well, T figure that is what it would have
brought.

Q. Well, how do you figure it? A. It would
have brought that that day.

Q. And why did you say it would have brought
$275 on July 21st? A. Well, the market called
for it.

Q And yet July 21 was Sunday, was it not?
A. What?

Q. July 21 was Sunday? A. Well, I may have
made a distake in putting this car down for that
date. I may have made a mistake in putting that
car down that day.

Q. And yet you were very positive, were you
not, that that was the market value of that car
load of melons on that day? A. Well, it could not
be on a Sunday..

Q. Then why are you so positive of it on the
22nd, that it was $250? A. Well, I was there and
know the conditions of the market.

Q. And I suppose that would have been the
basis of your fixing the market value on all ot
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these different dates, would it not? A. I fixed the
value of the market on my melons because they
were good melons,—extra melons.

Q Did you ask anybody on those respective
dates how much they would have given you for
them if they had been in good condition? A.
There was no use asking anybody.

,,,,,,,,,,,,,,,,,,,, 10
have been marked for identification from
D-1 to D-9.

Mr. Hartpence: We produce them.

Mr. Stout: I offer them in evidence.

Mr. Hartpence: We have no objection.

(D-1 to D-9 inclusive for identification
marked in evidence P-1 to P-9.)

Plaintiff Rests.

Mr. Hartpence: We move for a non-suit on

e ground that the evidence conclusively
shows that® the Pennsylvania Railroad, the
defendant in this suit, was not the initial
carrier in any of the nine shipments referred
to jn this action, and that under section 20 of

e Federal Interstate Commerce Act, com-
monly called the Carmack Amendment, the 70
initial carrier along is liable to the holder of
the bill of lading for any loss or injury
caused to the property shipped under those

1 s of lading, that section reading that any
common carrier, railroad or transportation
company, receiving property for transporta-'
lon rom a point in one State to a point in
another State shall issue a receipt or a bill
ot lading therefor and shall be liable to the
aw u holder thereof for any loss, damage 40
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or injury to such property caused by it or by
any connecting carrier, railroad or transpor-
tation company, and so forth.

The Court: What have you gentlemen to
say about 1t?

Mzr. Stout: I have this to say, your Honor,
that it is a question for the jury to determine
whether these so-called bills of lading or
shipping receipts were issued by the initial
carrier in conformity with this Act; in other
words, whether the consignee does not still
retain his right to bring his action against
the delivery carrier under the common law
liability. I think it is for the jury to deter?
mine—

The Court: What? Determine whether a
law 1s applicable or not? I never heard of
such a proposition.

Mr. Stout: No; for the jury to determine
whether the bills of lading have been accepted
by the shipper so as to make them operative
under—

The Court: What have the bills of lading
got to do with it? It says that any common
carrier shall be liable, and so on. It does
not say anything at all about whether he
issues a bill of lading or whether he does not.

Mr. Stout: But that is not exclusive; it
does not say that the delivery carrier is not
liable,—at least as I read it.

The Court: Well, Mr. Stout, I will deny
the motion, and I w'll deny the motion for
these reasons: First of all, the statute itself
provides that any common carrier, railroad
or transportation company receiving prop-
erty, and so on, shall issue a receipt or bill o
lading therefor and shall be liable to the
lawful holder thereof for any loss, and so m



I11
Motion for Non-Suit

It does not at all indicate that every other
person who may have anything to do with
the shipment of it may not also be liable for
the same thing; and yon will also find if you
will read the case of the Railroad Company
v. Carl, a case which I cited at the last trial
[Spada v. P. R. R.] and which the attorney
for the railroad company has now in his
possession,—that case distinctly states that
the same rights and same liabilities that
attach to the initial carrier attach to all the
subsequent and connecting carriers. They
have the right to avail themselves of the
same advantages, and they in all likelihood
will be bound by the same burdens; but leav-
ing that out of the question, I am entirely
satisfied that this is simply a fastening of
liability upon a certain number of carriers
and is not exclusive of others, and upon that
ground I deny the motion.

Mr. Hartpence: I desire to have our objec-
tion noted.

The Court: Oh, yes. I might say that there
1s another reason which may be added to this
decision, and that is that the Carmack
Amendment itself provides in a subsequent
clause that the common carrier, railroad or
transportation company issuing such receipt
or bill of lading shall be entitled to recover
from the common carrier, railroad or trans-
portation company on whose line the loss,
damage or injury shall have been sustained,
the amount of said loss, damage or injury as
it may be required to pay to the owners of
such property, as evidenced by any receipt,
judgment or transcript thereof. It seems
perfectly clear that the object of the Act was
o fasten the liability on the person who was

10

A
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responsible for it, and in order to avoid cir-
cuity of action it would seem to be perfectly
plain that you could sue the initial carrier or
any subsequent carrier into whose possession
the goods came and who was responsible for
the loss of or damage to them.

The proviso of the so-called Carmack
amendment to the Interstate Commerce Law
is as follows: “ Provided that nothing in
this section shall deprive any holder of any
such receipt or bill of lading of any remedy
or right of action which he has under existing
law,” which is a provision which completely
covers the situation now presented to the
Court, and especially as that amendment has
been construed in the case of Adams Express
Co. v. Croninger, decided in the United States
Supreme Court on the 6th of January, 1913
where it is said that such proviso, the 2th
section, is evidently only intended to continue
In existence such other rights or remedies for
specific redress of such wrong or injury,
whether given by interstate commerce act or
state statute or common law, not inconsistent
with the rules and' regulations prescribed by
the provisions of this Act,—which completely
covers the present case.

Defendant's Case.
John R. Pedeick, sworn.

Direct-examination by Mr. Hartpence:
Q. What is your occupation? A. Conductor an
the Pennsylvania Railroad, between Edgemoor

and Jersey City.
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Q And were you in that position in July of
19121 A. .Yes, sir.

Q What was your general custom or duty in
the ordinary course of your employment with re-
gard to making and preserving records of cars
and trains that came to your custody and were
carried by you? A. Well, my custom was to take
the numbers off the cars ithto what we call a car
record book and then copy from the car record
book into what we call a report—what we com-
monly call a Riley.

Q What became of the Riley? A. I believe
yon have it in your possession.

Q What became of it in the ordinary course of
your business, what did you do with it after you
made it up? A. We pin them together and send
them in to the car record office.

Q How about the original record that you
made; where is that? Have you that with you?
A. Yes, sir; I have the book here.

@ joes that record show a notation of
the shipment or movement by you on July 17
1912, of car AB&A 20917? A. Yes, sir.

Q Where did you get that car? A. Got that
car at Edgemoor, Delaware.

Q At what time did you receive it? A. I left
Edgemoor, Delaware, at 6:55 A. M,

Q 6:55 AM.? A. July 17, 1912.

Q What did you do with that car after you
f?° ~ Edgemoor? A. I brought the car to
the Meadows, Jersey .City.

~oes your record show what time you

Meadows? A- On Jnly 17>1912>at

AQA® What did you do with the car then?
%T% Iy’%@ oar 011 the Meadows. That i1s as far
a took the car.

10
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Cross-examination by Mr. Stout:

Q. Where are the Meadows'? A. About three
miles from Harsimus Cove. It lays between Har-
simus Cove and Newark, or Manhattan Transfer,
as we call it—Meadows, N. J.

Q. Do you know how long it would take to run
a train in from Meadows to the Henderson street
yard? A. Well, it wmuld depend on circumstances.

Q. Well, I mean if you had a clear track. A
Well, they ought to run in—a clear track, ought
to run in in 35 to 40 minutes.

Edward B. Ammerman, sworn.

Direct-examination by Mr. Hartpence:

Q. What is your occupation? A. Freight con-
ductor.

Q. For what company? A. Pennsylvania Kail-
road. . ¢ ¢ ' "V

Q. And were you in that position in July, 1912?
A. Yes.

Q. And where did you run? A. From Trenton
to Jersey City—Harsimus Cove.

Q. Did you keep any record of the trains that
you had charge of? A. Yes, sir, I kept such a
record. >

Q. And will that record show at what time and
where you took possession of car Sou. 32937 on
July 24, 19127 A. Yes, sir. *

Q. Have you that record with you? A. Yes,
sir. ! ,

Q. Where did you take possession or control g
that car? A. I took possession of that car a
Waverly. * .

Q. And where is Waverly? A. Waverly »
about eight miles from Harsimus Cove—ten miles
probably—ten miles from Harsimus Cove.

Q. In what direction? A. West.
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Q Is that towards Edgemoor, Delaware? A.
Yes, sir.

Q What time did you take possession of that
car? A. I took possession of that car at 12:15
July the 24th.

Q 12:15A. M. or P. M. A. P. M.

Q And what did you do with it after that?
A. Took the car to the Meadows yard. 10

Q Meadows, Jersey City? A. Meadows, yes,
sir—Hackensack Meadows.

Q What time did you reach there? A. At
1:50 P. M. July 24th.

Q What did you do with the car? A. Left it
an the Meadows.

(No cross-examination.)

Charles K. Linn, sworn.

Direct-examination by Mr. Hartpence:

Q What is your occupation? A. Freight con-
ductor on the Pennsylvania Railroad.

y. Were you in that position in July of 1912~

les, sir.

Q Where did you run? A. From Edgemoor,
Uel, to Jersey City. ’

Q Did you keep a record of your movements 30
fimrflnS aa(* cars that came to your custody as
height conductor? A. Yes, sir.

Have y°a that record with you? A. Yes,

whrfW1l 7°1 .prodnce if.. Please, and state
men* f °r n°* & S*OWS the record of the move-
of ear Son. 25284 on July 21,1912? A. Yes,

at'tw’?5 W)lerb did y°u ?et custody of that car
that fame? A. At Edgemoor, Delaware. 40

avails
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Q. What time did. you leave Edgemoor, Dela-
ware, with that car? A. July 22, 12:05 A. M.

Q. And where did you take that car? A
Meadow yards.

Q. What time did you reach Meadow yards
with 1t? A. July 22, at 7 o’clock A. M.

Q. You mean by that, Meadows, Jersey City?
A. Yes, sir.

Q. What did you do with the car after you got
to Meadows? A. Left it in the Meadows yards.

Q. And does your record also show the move-
ment of car SAL 240967 A. Yes, sir.

Q. Where did you get that car? A, I got that
car at Edgemoor, Delaware.

Q. And when did you leave Edgemoor with iU
A. That was in the same train with the other,
July 22, 12:05 A. M. t m

Q. And where did you take it? A. To the
Meadows yard.

Q. And what time did you reach there? A (
o’clock A. M., the 22nd.

Q. That same day, July 22nd? A. Yes, sir.

Q. And what did you do with the car? A. Lett
it in the Meadows yard.

Alfr ed Acker oyd, sworn.

Direct-examination by Mr. Hartpence: #

Q. What i1s your employment or occupation
A. Conductor, Pennsylvania Railroad.

Q. Freight conductor? A. Yes, sir.

Q. Were you in that position in dJuly, 19
A Yes sir.

Q. Where did you run? A. Edgemoor to J&'
sey City.

Q. Do you keep a record of the movements
your trains and cars? A. Yes, sir.

e
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John S. Jones} for Defendant—Direct

Q Have you that record with you? A. Yes, sir.

Q Produce it, please, and state whether or not
it shows the movement of car SAL 23256 on Julv
A, 19127 A. Yes, sir, I have that record.

Q Where did you get that car? A. Edgemoor,
Delaware.

Q What time did you leave there? A. Julv 20 10
835 P. M., on July 20, 1912.

Q Where did you take the car? A. Meadows.

Q Meadows, dJersey City? A. Jersey City,
ves, Sir. j

Q-What time did you reach Meadows? A.
12:15 P. M., July 21.

Q What did you do with the car? A. Left it
a the Meadows.

Cross-examination by Mr. Stout: 20
Q When did you leave Edgemoor? A. 8*%35
EM., July 20.

A %A p g doyou reach the Meadows?
Q July 21? A. Yes, sir.

John-S. Jon es, sworn.
30

hy Mr' Hartpence:
;, 7 * 18yow occupation? A. Freight con-

1' to  nsylvania Railroad.
yon a freight conductor on the Penn-

0 m ,ad In July> 1912? A- Yes.
4aTd Edge 1 a rUn? A. Between. Jersey

Jour trsisf0ll  ep a record of the movements of

session? A \été’(%aﬁS_, which eame “ to y°ur P°s’
40
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Q. Have you that record with you? A. Yes.

Q. Will you produce it and state whether or
not it shows any movement on July 21, 1912, of
car SAL 158417 A. Yes, sir. dJ

Q. Where did you receive that car that day‘7
A. Edgemoor, Del.

Q. And what time did you leave Edgemoor,
Delaware, with 1t? A. 1 P. M. July 21, 1912

Q. And where did you carry the car? A. ine
Meadows, Jersey City.

Q. What time did you reach Meadows with it?
A. 10:30 P. M. July 21, 1912.

Q. What did you do with the car when you got
to the Meadows yard? A. Left it in the Meadows
yards
And does your record also show the move-
ment on that same date, July 21, 1912, of car
SAL 224537 A. Yes, sir.

Q. Where did you get that car? A. Edgemoor,

A Q. And what time did you leave with it? A
1P M Jul 21, 1912. a To

Q. %ere did you carry that car‘7 A aw
Meadows yard, Jersey City.

Q. What time did you reach there? A. IV-

P. M July 21, 1912.

Q Kat did you do with the car after y
reached Meadows? A. Left it in the Mea

yard.

Cross-examination by Mr. Stout:
Q. Did you say July 31 or 21?7 A. 21

Redirect-examination by Mr. Hartpence:
Q. You mean July 21 at the Meadows? *
Yes, sir.
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John H. Wil kinso n, sworn.

Dinct-examination by  Mr.Hartpence:
a tp ¥* Wilkinson, what is your occupation?

{gfpeigﬁ conductor> Pennsylyania Railroad,
tween Edgemoor and Jersey City.

Were you in that position in July of 19127
A Yes, sir. 10

Jj- Did/ ou keeP a record of the movements of
conLactor T t0 y° Ur CUX° dy as
Have you that record with you! A. Yes,

m?;tWilU y°a, produce it and state whether or
Ixt it shows the movement on July 21, 1912 of

car Sou. 381627 A. Yes. * 01
ﬁ_%l\%xg didr,ybgl-get Pessessi<n of that car?

nowAriiidles M sh?w what time y°a left Edge-
3:20A .m! > WItt the car? A- Yes, sir;

i & h dYees! & JUly 2l

MeVwtj*eyciy. 70" A~ CaH A
didIy°u arriye at Meadows with

20

“a.6j0 P.OL July 21

Q 1912? A. Yes, sir. 30
wached®WI1]1? did y?a do witll the car after you
MeadlyaeddOWS » A Left * * the
on that Z 1T =ecord also show the movement

0 m 1 ay of car Sou- 35039? A. Yes sir

~ e o o Nk €« A.

Q carry it? A. Meadows, 1'J.

320~ dJ A n Ed“emoor? A.

40
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John L. Coman, for Defendant—Direct

Q. And what time did you arrive at Meadows!
A. 3:10 P. M. July 21, 1912.

Q. What did you do with the ear when you
reached Meadows with it? A. Left it at the
Meadows.

(No cross-examination.)

J. L. Goman, sworn.
Direct-examination by Mr. Hartpence:

Q. What is your occupation? A. Freight con
ductor, Pennsylvania Bailroad.

Q. And were you in that same position in July
1912? A. Yes, sir.

Q. And where were you stationed or where an
you run? A. I run between the Meadows and
Harsimus Cove. ,

Q. Did you keep a record of the car movements
of cars and trains that you handled? A. No, sr.

Q. Did you make any note or memorandum o
the cars that were moved by you?

The Court: He kept a Biley. Don t you
remember ?

Q. You kept a Biley, didn’t you, Mr. Coman!
A Yes sir.
The Court: A Biley is a record.

Q. What is a Biley, Mr. Coman? A. Wdl>
that’s a thing that goes to the transportation-
superintendent of transportation. a

Q. Is this paper which I show you now su
Biley? A. Yes, sir.

Q. Have you ever seen that before (

40 sir.
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David Whittick, for Defendant—Direct

Q Who prepared it, do yon know? A. That is
my own handwriting.

Q Is that your own handwriting? A. Yes, sir.

Q What does the memorandum show?* A.
Well, it shows runs between the Meadows and
Harsimus Cove—cars that X took from there.

Q And on the date that it is dated? A Yes
sir, July 21, 1912. 10

Q Did you make that memorandum at the time
you handled the cars that are mentioned in it?

Yes, sir.

Q Will you show whether or not it shows the
movement on July 21, 1912, of car ABA 20917?

A. Yes, sir.

G%{Does it show where you received that car?
es, sir.

Q Where did you get it? A. Got it on the

Meadows. ' oa

Q Meadows near Jersey City? A. Yes, sir.

by 217 ¥ Pfgre ffd v °w &et Hon that date,
AQ. And where did you take it? A. To Harsi-
mus Cove.

Q And what time did you reach Harsimus
b°ve with it? A. 11:55 P. M.

Q That same date? A. Yes sir

A

Harsimus Cove. ~°U ~ 1 Left » “ 30
(No cross-examination.)

David Whittick>sworn.

N ANy’ Hartpence:
ductor pat 1S *°Ur occuPation? A. Freight con-
0w ylv?nia Railroad Co.
A Yra %56 “°u 'n “at Positi’n in July, 19127
40



10

20

30

40

122
David WMttick, for Defendant—Direct

Q. Where did you run at that time? A. Be-
tween the Meadow yards, Jersey City, and Har-
simus Cove.

Q. And did you keep any record or memoran-
dum of the cars— A. No, sir.

Q. —that came to you— A. No, sir.

q —and Were moved by you from the Meadows
to Harismus Cove? A. No, sir.

Q. Did you keep a Riley? A. We make out a
record that is printed for that purpose for t e
company’s use, a car record report.

Q. You make a memorandum or report, do you,
for that purpose? A. Yes, sir.

Q. This paper that I show you, is that suck a
report as you were in the custom of making out
at that time? A. Yes, sir.

Q. Who made out that report? A. I did.

Q. Is that in your handwriting? A. Yes, sir.

Q. What is it a report of? A. A record of the
movement of cars from the Meadow Yards to
Harsimus Cove on July 28, 1912.

Q. And did you make that at the time the car
were moved from Meadows to Harsimus Cove
A. Yes, sir. «

. Does it show the movement on that date di
car Sou. 329377 A. Yes, sir.

Q. Where did you get the car? A. Meado

y&QPSAnd when did you get it? A. 6:40 P
July 28, 1912. A

d’ And what did you do with the car after y
got it? A. Took it to Harsimus Cove.®

Q. What time did you reach Harsimus Co
with it? A. 7:55 P. M. July 28, 1912. 0]

Q. What did you do with the car when you iT
to Harsimus Cove with it? A. Left'it m Har
Cove. _

(No cross-examination.)
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Walter R. Reynolds, for Defendant—Direct
Walter R. Reynolds, sworn.

Direct-examination by Mr. Hartpence:

Q What 1is your occupation? A. Assistant
freight yardmaster for the Pennsylvania Rail-
road Company at Mancha.

Q Are you familiar with the usual course of
procedure or of the system employed in the
Pennsylvania Railroad Company of making re-
ports or records of the movements of cars, freight
cars and freight trains ? A. I am, yes.

Q What is the usual procedure in that respect?
A The conductor uses two forms, the one form
CT1026, a book record that he keeps for his own
reference, termed a car record book, and a loose
leaf form CT1033B, called the car record report,
sometimes called a Riley for the sake of ready
reference, after the name of the man to whom it
at one time was sent.

Q Who prepares the Riley? A. The conductor.

Q And after that Riley has been prepared
what is done with it by the conductor? A. It is
deposited with the yardmaster at the end of his
trip and the yardmaster sends it to the office, of
he superintendent of transportation.

Q Do you from time to time see those reports
orKileys? A. Yes, they come into our office and
are forwarded from there.

>d ~Ori ever know a freight conductor of
tt6,,, larsylvania Railroad Company named

\Y . ®uddle? A. Yes, he ran.to our
end of the division.

Q And did he run into Harsimus Cove? A.

om Mancha to Harsimus Cove, yes.

i li ? * N°; dead-
% y“i(]ilggul‘(]e%&m&e h‘Afs han’dw?f&llt(}ng? A. Yes.

Al a 6 y°U “anddar wrth his handwriting?

10

20

30

40
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William A. George, for Defendant— Direct

Q. 1 show you what purports to he a freight
conductor’s report such as you have referred to,
and ask you if you can state in whose handwriting
that is? A. That is in the handwriting of Con-
ductor B. B. Huddle.

Q. And what is the nature of the paper? A. A
report of the movement of his train N-6 starting
July 22.

Q. What year? A. 1912.

Q. And does that show the movement on that
date of car SAL 232567 A. Yes, from Meadows
to Harsimus Cove.

Q Is that Meadows near Jersey Clty‘? A. Yes,

Q. At what time did it leave Meadows? A. It
left the Meadows at 6:55 A. M. of July 23, 1912

Q. To what point was it carried? A. To Har-
simus Cove.

Q. And it reached there at what time? A. At
11:30 A. M. of the same date.

Q. And does that report show what further, it
any, disposition was made of that car? A. o
ing further.

(No cross-examination.)

William A. George, sworn.

Direct-examination by Mr. Hartpence:

Q. What is your occupation? A. Freight con-
ductor of the Pennsylvania Railroad.

Q. Were you freight conductor on the rennsy
vania Railroad in July, 1912? A. Yes, sir.

Q. And where did you run at that tune’ *
Between the Meadows and Jersey City, Harsi

Q. Did you in the usual course of your employ*
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William A. George, for Defendant—Direct

ment keep any record at all of tlie movements of
the cars and trains that came to your custody as
such conductor? A. I kept no record of mX
OWn, No. ! 'm

Q Did ypu make any memorandum of them?
A No; I made no memorandum. I made out a
glam report, which we turn in at the end of our

p.

Q And what did that report show? A. That
report showed all cars which were handled in that
tram on that one trip.

Q I show you a paper and ask you if that is
such a report as you refer to? A. Yes, sir.

Q Did you ever see that report before? A.
a€s, SIr.

Q Who made out the report? A. I did,

Q Is it ip your handwriting? A. Yes, sir

Q What does it show? A. It shows the move-

Sen .0 trains between the Meadows and
tiarsimus Cove.

Q On what day? A. On July 25, 1912.

2534?°A. Yefafr. ~ mOVement of cal Son'

Q And SAL’24096? A. Yes sir
Q And SAL 15841? A. Yes, sir.
V- oes it show where you received those cars?
J-es, sir.
Q Where? A. At the Meadows.
gjjp Were they all in the same train? A. Yes,

A~N~p ~  did yem get them at the Meadows?

n A. July 25th.
V- 19127 A. 1912.
§msACovrhere did yOl11 teke them? A' To Harf

Id you get there with them?
same day.

20

30

40
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William A. George, for Defendant— Cross
William H. Blodgett, for Defendant—Direct

Q. What did you do with them after you got
to Harsimus Cove? A. We did not do anything
with them after we got to Harsimus Cove.

Q. Just left them there? A. Just left them
there.

Cross-examination by Mr. Stout:

Q. Do you know anything about the movement
of these cars after you left them at Harsimus
Cove? A. No, sir..

Wal te r H. Blod gett , Sworn.

Direct-examination by Mr. Hartpence:

Q- What is your occupation? A. Freight con-
ductor on the Pennsylvania Railroad.

Q. And were you in that position in July, 19127
A. Yes, sir.

Q. Where did you run at that time? A. From
Jersey City to Philadelphia and from Philadel-
phia to Jersey City.

Q. Did that carry you at any time from
Meadows, near Jersey City, in to Harsimus Cove.
A. Yes, sir.

Q. Did you keep any kind of record or meno-
randum or report of the movements of your cars
and trains? A. Yes, sir.

Q. What sort of memorandum or record did
you keep? A. What we call a car record boo

Q. A car record book? A. Yes, sir, a bok
with the initials and numbers.

Q. And does that car record book show te
places at which you took control or possession o
cars and where you carried them and what

4U came of them? A. Yes, sir.
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William H. Blodgett, for Defendant— Cross
William V. Phillips, for Defendant—Direct

Q Have you that record with you? A. I have.

Q Produce it, please, and state whether or not
it shows the movements on July 24, 1912, of cars
SAL 22453— A. Yes. *

Q And Sou. 381627 A. Yes, sir.

Q And Sou. 35039? A. Yes, sir!

Q Where does that record show that you re-
ceived those cars? A. At the Meadows yards.

Q And where are the Meadows yards? A.
Riffht out here about three miles.

Near Jersey City? A. Yes, west of Jersey

Q What time did you receive them there?
Y A- M. on 7th, 24th—dJuly 24th, 1912.

@ Were they all in the same train? A. The:}

were, yes, Sir.
Q What did you do with them after you re-

Gto ftem ttere? A' 1 16ft them at Hivrsimus

. . . ‘7 * ‘)
A—S% PN %}fnSu(Brd 23&(‘31:511 ?et to Harsimus Cove?

th™Tu* dfd yon do with them after you left
5 &alfarSim,1S C°Ve? A' Jnst left them there,

Cross-examination by Mr. Stout:

car, !f? knew nothinff  the movement of these
* sz)sir y°u left them at Harsimus Cove?

William V. Phillips, sworn.

QG *dlna*0n ~ * r' Hartpence:
PennJiw* is 1012r o"Pation? A. Agent of the
y vama Railroad, Jersey City.

10

20

30
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William V. Phillips, for Defendant—Direct

Q. How long have you been in that position!
A. Since the first of February this year, 1913.

Q. How long have you been employed by the
Pennsylvania Railroad Company? A. About 18
years.

Q. And where have you been employed dwmg
that time? A. Until May 1st, 1912, I was em
ployed at piers 27, 28 and 29, New York.

Q. And since then at Jersey City? A. At Jer-
sey City.

Q. And are you familiar with the conditions
that exist iii the freight yard at Jersey City, of
the Pennsylvania Railroad Company? A. Well,
one yard connected 'with the station, known as the
ball ground yard.

Q. And is that the freight yard at Jersey City!
A. That is the freight delivery yard. t J|

Q. Were you there in Jersey City in July,
1912? A. Yes, sir.

Q. At that t1me during July, 1912, were the:re
hny conditions of congestion? A. There was.

6. Out of the ordinary? A. There was”

Q. What was the nature of those conditions.
A. Well, all cars were blocked up, due to a stride
on the New York piers.

Q. And in what way were they blocked” up>
A. Well, the cars formerly delivered at thos
piers had to be delivered—a part of them had
be delivered at Jersey City.

Q. And what was the effect of that on th&«|E
sey City yard? A. It had a tendency to
and back up all cars arriving;

Q. And to what extent was there a blocking 1%
A. Well, T could not answer that question po
sibly to your satisfaction. It made a bloc
along the line. i

To what extent was there congestion in

40 Jersey City yard? A. Well, it would not alio*
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William V. Phillips, for Defendant—Direct

us to bring all our cars in the yard to make de-
Livery® for one thing, we delivering during a
period of ten days on an agerage of 100 cars every
night consigned for New York piers.

Q@ During that period was the amount of traffic
in the Jersey City yard increased? A. Yes, it
was.

Q When did that condition first start? A. I
was first advised of that on the evening of July
9th between 10 and 11 o’clock P. M.

Q And what were you advised of? A. I was
advised there was a strike at piers 27, 28 and 29,
New York, and requested to make delivery of as
many of their cars of peaches as possible.

0. And how long did that strike continue? A.
Until July the 20th.

Q Did that condition of congestion continue all
through that period? A. Yes, sir.

Q Did it continue after that period? A. Yes.
Wk was that condition overcome? A.
dalleJ” don’t know that I can give you the exact

About? A. But it continued for two or three

weeks anyway.
Q And after that period of two or three weeks
a you get back to a normal condition? A I’ll

Q What did you do in the Jersey City freight

Sr" that time>at the of ms
o w A°” hatdidIdo?
tho Pn at ?1d you do>or wllat was done there by
the Company> to haadle
Well in came if anything? A.
itsfulL~Adltl°f to placin” cars in the yard to
used for  ?aClty’ eVery outlyin” station was also
cny f pr '€ durin” the #
you hav?nLin *Jersey City freight yard that

hvered « lerred to_that watermelons were de-
> oonsigned to Jersey City? A. Yes sir.

10

20

30

40
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William V. Phillips, for Defendant—Direct

Q. And where were watermelons delivered, eon-
signed to New York on the Pennsylvania Rail-
roadf A. All watermelons are delivered in Jer-
sey City, being in hulk.

Q. And is that the general watermelon market
in this vicinity? A. It has been for a number of
years.

Q. Do you know about how many years? A
Eight or ten; I can’t just tell how long.

Q. And what do you mean by its being tke
watermelon market? A. Well, I might say al
cars arriving over the Pennsylvania Railroad—
all cars of watermelons loaded in bulk, can’t be
handled at New York stations, therefore are de-
livered at our station in Jersey City.

Q. And Jersey City consignments also? A. Yes.

Q. Are they sold there at the Jersey City yards?
A. Yes, sir.

Q By whom? A. Well, commission merchants
and speculators to whom they turn over the cars.

Q. And they all resort there to the freight yard
for that purpose, is that true? A. They do.

Q. Does the Pennsylvania Railroad Company
furnish employes at that point for the purpose
of delivering or unloading those cars of water
melons consigned in bulk? A. Not for the unload-
ing, but for taking receipt and making—

Q- What do you mean by taking receipt? A
Taking receipt for the car. That is the only form
of delivery.

Q. That is clerical, is it not? A. Yes.

Q. How .do the watermelons get in there for the
use of the consignees? A. Well, I don’t know that
I just understood that— they get in the same as—

Q. How do they get there? Where are they
placed when the consignees are to take possession?
A. On delivery tracks in the Jersey City freigh
yard so that teams can drive between the tracks—
back up to the car.
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William V. Phillips, for Defendant—Direct

Q Do you know where those cars come from
immediately before being placed on the delivery
tracks? A. Well, we know at the time they are
placed.

Q Well, where do they come from? A. Well,
various points in the south—in fact they start
from Florida and Georgia and the Carolinas and
onup—we get some from New Jersey.

Q Just before they are placed on the delivery
tracks in the Jersey City yard from what point
are the cars moved—the immediate point? A.
Well, they are delivered from Harsimus Cove
¥

Q Where is the Harsimus Cove yard as com-
pared with the Jersey City yard? A. Well, it is
just north of the Second and Henderson street
yard.

Q And as a matter of fact it is all one whole
%rge collection of tracks in together, isn’t it? A

€s.

Q How many tracks are there in the freight
vard at Second and Henderson streets for the de-
Ivery of watermelons during the watermelon sea-
son? A. Ten tracks.

Q Do you remember their numbers? A. 11 to

A, is that where they are placed for the

n m 6consi&nees>on those tracks? A. Yes.
ves TleY go in with teams to those places? A.

A then wilen the clerical force of the rail-

th?y®r~ dlsP°sition  the cargo? A. Not for
0 w OSltlon of the. cargo.

sentatives removes A Consignees or repre-

30

Q What were the sidings that you referred, to 40
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William V. Phillips, for Defendant—Direct

as having been made use of in addition to those
tracks during the continuance of the strike! A
They were sidings that branched off of our regu-
lar delivery yard, known to us as the track to the
Atlantic & Pacific Tea Company, and also to the
Martin Refrigerating Company and Butler Broth-
ers’ siding.

Q. Were they private sidings! A. Well, they
are used by private concerns during the day. We
took advantage of them at night for the delivery of
peaches.

Q. And where do they run, those sidings from
your yard,—to what point!

The Court: They run to the plants of
these concerns, don’t they!

A. They run to these plants; one of them is
down on Washington street.

Q. Is there any outlet from those sidings other
than through the freight yard! A. No.

Q. Do you recall whether there were any other
sidings used than those you have just mentioned.
A. 1 think that was all outside of the delivery
yard!

Q. Did the railroad company make any other
effort, to your knowledge, to handle the conges-
tion at that time, other than by the use of those
extra sidings! A. Well, I can’t answer wiiat they
did elsewhere.

Q. In the yard at Jersey City what else, if any-
thins;, was done to relieve that situation of con-
gestion! A. That was about all we could do; that
was all the space we had.

Q, And you utilized every siding that you could
for that purpose! A. Yes, isr.

Q. Did it entail any extra service upon the nen
of the railroad company employ in any respec
A. Yes; many of them worked over time.



William V. Phillips, for Defendant—Direct

Q How much over time? A. Well, there was
many of them that worked twelve or fourteen
hours during that time.

Q Was there a night force on as well as a day
force? A. Yes.

Mr. Stout: I object to“this. I think he is
leading the witness right along.

The Court: It was leading, but I will per- 10
mit it to stand.

Q Were there any extra service men put on
during that period ? A. Yes.

Q In what department? A. In the delivery de-
partment.

Q Do you know whether or not any extra
motive power was placed in the freight yard for
the purpose of moving the congestion? A. Well
ma general way, but I can’t say just how much. 20

Q Did you have charge of that? A. I did not.

Q Do you know Mr. Charles Albrecht, the
plaintiff in this suit? A. I do.

you seen him at any time in the freight
yard at Jersey City in the melon exchange? A.
Almost daily during the melon season.
0 y°u know whether or not there were any
cars consigned to Mr. Albrecht at that period of
A t nr Which you have referred in July, 1912?

[ .. elleve there were nine cars refused by him *
during that time.

1, XYxi. xixurecnt/ A, They were
sentative®8 ~ ennsy’van’a Railroad or their repre-
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William V. Phillips, for Defendant—Direct

Q. Who was their representative? A. Phillips
& Sons, Commission Merchants, New York.

Q. And do you know when they were refused
and when they were sold? A. I think I can give
you the dates of all of them.

Q. Will you state generally between some period
and some other period if you cannot give the exact
dates? A. I think it was between the 20th and
30th of July, 1912.

Q. Could you say it was between the 10th and
the 30th? A. Well, the strike started on the 10th,
but I was under the impression that these cars
were sold about the 20th. I have not looked a
the records. I have them here.

Q. Have you any records with you that will
show the exact dates? A. I have memorandums
made from the records—I believe you have the
refusal slips.

Q. Did you make these records that you have!
A. Not personally.

Q. Did you make the memorandum that yon
have there? A. I did not make this memorandum,
the clerk did.

The Court: Would the refusal slips show the
date? A. Yes, sir; they show.

The Court: You have those in evidence al-
readzrl.

Q. Were they sold on the same days that they
were refused by Mr. Albrecht in the ordinary
course? A. The majority of them were; possibly
all.

Q. Now, who had charge of the sale of those
cars after they were refused by Mr. Albrechtt
A. Phillips & Sons, commission merchants, Wash-
ington street, New York City.

Q. And do you know what person had charge
of that for them? A. Yes, a party by the name

40 of Heilman.
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William V. Phillips, for Defendant—Direct

Q Do yon know where Mr. Heilman is now?
A. T have not inquired in the last five days; he
was then west, at Chicago, I believe.

Q You testified at a former trial, did you not,
afew days ago, in this court? A. At that time he
was in Chicago.

Q Have you heard from him since then? A. I
have not.

Q When those cars were sold by Phillips & Co.
did the Pennsylvania Railroad Company receive
any account of sales from Phillips & Company?
A The usual account sales rendered us with
check for the proceeds of the car.

Q And what became of those accounts sales?
A I have them with me.

Q Were they preserved by the company in
their office as records? A. They were.

D9* Ilave y°u the account sales with you from

bps & Co. for the sale of the-nine cars in-
volved in this suit? A. The nine cars. (Witness
flands counsel papers.)

Mr. Hartpence: We desire to offer these
account sales in evidence.

Mr. Stout: We have no objection to the re-
ceipt of these account sales in evidence, and
urthermore we have no objection to counsel
rea mg into the record the account of sales.

(Papers marked D-21 to D-29 inclusive.)

you exhibit D-27 and ask you if that

wU.8 "*amount for which car ABA 20917 was
JKB A. It does.

for$4ond f°r What amount was  sold? A. Sold

WaS ne” Proceeds of the sale?
ceeds ; f $FHEMmMISS1IOn °f 3-20° leavin& net Pre-

iq

20

30

show you exhibit D-21, and ask you if you 40
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William V. Phillips, for Defendant—Direct

will state the amount for which car Sou. 3987
was* sold and the net proceedsT A. Sold for $0
less commission of $4. Net proceeds $46.

Q. I show you exhibit D-22 and ask you to
state the amount for which car—

Mr. Stout: If it will hasten matters we
will consent that they be read.

10 The Court: Read them right off.

Mr. Hartpence: B-22, car 25284, sold for
$40, less commission of $3.20, net proceeds,
$36.80.

The Court: The commission is 8% on the
salesf

The Witness: Yes; sir.

The Court: In all cases'?

The Witness: Well, in a majority of cases

there.

20 Mr. Hartpence: Exhibit D-24, car 24096
sale price $50; commission $4; net proceeds
$46.

Exhibit D-26, car 23256; sale price $40
commission $3.20; net proceeds $36.80.
Exhibit D-23, car 15841; sale price, $30,
commission $2.40; met proceeds $27.60.
Exhibit D-25, car 22453, sale price $30
commission $2.40; net proceeds $27.60.
Exhibit D-29, car 38162, sale price $Q
30 commission $3.20; net proceeds $36.80.
Exhibit D-28, car 35039, sale price $Q
commission $3,20; net proceeds $36.80.

Q. Do you know whether or not the freight m
those cars was paid by the consignee, Charles A-

brecht? A. They were not.
The Court: It has been admitted by the

other side that the freight was not paid.

40 Q And can you state what was done with the
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William V. Phillips, for Defendant— Cross

proceeds of the sales, the net proceeds of the
sales of these respective cars? A. Applied to the
freight charges covering those cars.

Q Do you know whether or not in any of the
cars involved in this suit the net proceeds from
the sale of the car was sufficient to pay all the
freight charged against that car? A. I do not
think it paid the charges on any of those nine
cars.

Cross-examination by Mr. Stout:

Q The statements on these account of sales as
to the condition of the cars is correct, is it not?
A. T do not think they state the condition of the
car.

Q It says there “very rotten.” A. I could
not answer that, because I did not sell them.

10

A But you testified to the authenticity of these 20

%y‘%ﬁ}ﬁi;g gzals%%.did you not? A- As rendered

Yes A~ wxials IS Known as longshoremen? A.

pier 29, which was the pier

aches were delivered at the 40
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Henderson Street yard, Jersey City, were they
not? A. During that period, yes, sir.

Q. And watermelons were not delivered at pier
29 during dJuly, 19127 A. No, sir.

Q. And for seven or eight years prior thereto?
A. No, sir.

Q. So during the period of this strike these
peaches were delivered to the Henderson street
yard on the watermelon tracks, were they not?
A. During the night peaches were delivered.

Q. And not during the daytime? A. No, sir.

Q. Then how did the delivery of peaches in
the Henderson street yard, Jersey City, interfere
with the delivery of watermelons? A. It extended
over so far in the day that it delayed the sale.

Q. Then it did prevent the ylelivery in the
early hours of the morning? A. It prevented the
delivery in the early hours of the morning in
drilling the cars to and from those tracks.

Q. But the placing of the peaches that were
hilled to pier 29 on these watermelon tracks did
delay the coming in of the watermelons ? A. Yes.

Q. On what tracks were the watermelons gen-
erally placed? A. Between tracks 11 and 20.

Q. During the period prior to this strke
peaches were not delivered at the Henderson
street yard? A. Except those that were consigne
to Jersey City.

Q And usually they were taken on floats to
New York? A. That is the peaches you refer to

es. ,
Y Q. During the period of this strike the peacnes
that were billed to New York City were delivere
at the Henderson street yard? A. Yes, sir.

Q. The commission merchants or dealers
watermelons used their own employes to nnloa
the watermelons, used their own employes to m

40 load the cars? A. Well, I can’t just say that;
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they come consigned to commission merchants
who resell them to various speculators.

Q Well, the employes of the Pennsylvania Rail-
road Company have nothing to do with the unload-
ing of watermelon cays? A. No, sir.

Q But they do have to do with the unloading of
peach cars? A. Not at Jersey City.

Q At New York? A. At New York they do.

Q And these men who were on strike were men
who usually unloaded the peach cars at pier 29?
A. That’s right.

Q During the period of this strike was there
any non-perishable freight in the Henderson
street yard, Jersey City? A. No; we did not
take any of the non-perishable.

Q There was not any non-perishable freight
there during that period? A. Not in our delivery
yard.

Q Not in the Henderson street yard. Have you
astorage yard there also? A. "Well, the Harsimus
yard referred to here would cover that.

Q Do you know whether there was any non-
perishable freight in the Harsimus yard? A. I

id not control that; I cannot just say that I
Know. There was freight there, yes.

Q Non-perishable? A. Yes.

@ And these watermelons could not be deliv-
ered m the Harsimus yard; that was not a deliv-
6l A~ That was not a delivery yard.

C. They had to be brought to the Henderson

ree yard and placed on the tracks there to be
delivered? A. Yes.

~edirect-examination by Mr. Hartpence:

the T  PAllips’ aside from tracks 11 to 20 in
mdr J yard>what are the other tracks

offreio-U r Aie deliveiT of all kinds
s t, both merchandise and perishable.
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Q. And where are the less than carload lots de-
livered? A. For Jersey City?

Q. Yes. A. Well, they are usually placed on
the freight-house tracks, drilled in the ends of the
platforms on tracks 1, 2, 3 and 4.

Q. And what are the tracks that you referred
to as delivery tracks? The direct to teams ?

Q. Yes. A. From 5 over to 20 are known as
team delivery tracks.

Q. And during the period of this strike where
were the less than carload lots delivered? A
The Jersey City less than carload lots were un
loaded from tracks 1, 2, 3 and 4—we unload al
less than carload freight.

Q. So that you did receive and unload and de-
liver non-perishable freight, did you not, at the
Jersey City yard? A. Of our own freight, yes sir,
and also many cars of perishable freight consigned
to Jersey City.

Q. But the non-perishable was all confined to
the freight house tracks? A. Not all of the non
perishable—only the less than carload.

Q. And when you referred to the non-delivery
of non-perishable freight on the delivery tracks
what did you mean by that? A. Well, it is non
perishable freight in carloads delivered on sone
of those other tracks.

Q. Was anything except peaches delivered a
night in the perishable fruit line in Jersey City
during that period of strike? A. Well, there was
peaches and cantaloupes included in pier 2
freight that we delivered, delivering on an aver-
age of 100 cars a night during that period. Also
from 100 to 150 cars of various kinds of vegetables
fromDelaware and New Jersey points consigne
direct to Jersey City.

Q And do you know about how many water-
melon cars were handled at the Jersey City y8l
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at that time per day? A. I could not answer that.
I don’t—I should say—you mean delivered?

Q Delivered on the delivery tracks? A. Well,
there were many cars placed there that were not
delivered the same day; possibly from 15 to 30
cars delivered, but there are many cars placed
there that are not delivered the same day; the
merchants don’t take them the same day.

Q When you say not delivered the same day
you mean their contents are not removed the same
day? A. That is the idea. They are carried along
sometimes for six days. I do not say that they
were at that time; I haven’t the records with me.

Q But that is a matter which the consignee
himself attends to, does he not? A. That is the
1dea.

Q To your knowledge was there any non-per-
ishable freight consigned to New York which was
diverted and delivered to Jersey City during the
period of that strike A. There was not.

Recross-examination by Mr. Stout)
Q Mr. Phillips, these carloads that were deliv-

A Henderson street yard during the pe-
nod of this strike, if there had not been a strike

A°Yes™aVG " °ne A~ GW ~ ork’ would they not?

nw  so witll other non-perishable stuff,
nost of it,—vegetables?

The Court; You mean perishable stuff?
Hr. Stout: Yes.

The Court: You said non-perishable stuff.

~_ tnat 1 mentioned was regular
m y freight consigned to our station.

20

30

40
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Q. During the period of this strike Charles Al-
brecht was in the yard most every day, was he
not, inquiring about his stuff? A. Well, I can’t
say how many inquiries were made, but he was
there during the entire melon season.

Q. Do you know whether he made any inquiries
or not? A. I can’t recall that he made any from
me personally, but I believe that he did.

Q. In what way did the delivery of the peaches
in the Henderson street yard interfere with the
delivery of watermelons? A. Well, as I mentioned
before, it delayed the placing of watermelon cars
again in the morning. We had to remove the
watermelon cars in the evening from the delivery
tracks to place the peaches and cantaloupes.

Q. That would not delay the delivery four or
five days, would it? A. No, not in the yard
proper.

Q. Well then, why were these cars held back in
the Meadows and Harsimus Coye for four or five
days? A. Because there was not room in the yard
to place them.

Q. Well then, you did not bring in each day
the full quota of watermelon cars? A. They were
arriving too fast and congested too much to bring
in all that arrived.

SO Q. On account of putting your peaches in there

40

and other perishable freight? A. Well, it was
added to by the strike in general.

(Adjourned to September 30.)

William F. Taylor, sworn.

Direct-examination by Mr. Hartpence:
Q. Mr. Taylor, what is your business? A
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Yardmaster for the Pennsylvania Railroad at Jer-
sey City.

Q And as yardmaster at Jersey City what are
your duties generally? A. Handling the yard in
general, making proper disposition of the arrival
of cars, looking after the work in general.

Q And how long have yon been in that posi-
tion? A. Nine years.

Q Are you familiar with the arrangement and
layout of the Jersey City freight yard of the
Pennsylvania Railroad Company? A. Yes, sir.

Q With respect to freight consigned from
points south and west to New York and Jersey
City, does that freight in any way pass through
or involve the Jersey City yard? A. All such
freight arriving in Harsimus Cove yard, where the
trains are classified, such cars as belong in the
Jersey City yard are billed to it.

Q And what is the Harsimus Cove yard? A.
it is the receiving yard for all freight destined to
Jersey City and New York stations and Brooklyn
stations.

w”ere that located with reference to

e ersey City freight yard? A. Harsimus Cove
yamis between 5th and 6th streets on Henderson,

1 e he Jersey City yard the entrance to it
Second and Henderson street.

10

20

1s

And so far as delivery of freight at Jersey 30

“oncerned, is the Harsimus Cove yard used
n9 Purpose? A. Only to control cars from

0 f~ T 8C°Ve yard to the JerseY City yard.

beL /u . you draw a distinction, do you not,

yard?6 AHY elmilS C°Ve yard and the JerseY City
2%

\grzzéré a’Ic‘} jW rsey City frelg t %Iarét% the de-

&7 City d f°r SUCh freight as is destined to Jer-

40
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Q. And what do you mean by the delivery
yard? A. Unloaded.

Q. Is that where the cars are placed for deliv-
ery? A. Placed for delivery, yes sir.

Q. How large an area does the Harsimus Cove
yard cover, generally? A. The capacity is about
1,500 cars.

Q. And are there railroad tracks there? A
Yes, sir.

Q. Do your duties in any way pertain to the
placing of cars in the Jersey City delivery yard
which come into Harsimus Cove? A. Yes, ny
crews place those cars there.

Q. And just what course do you pursue when
cars come to Harsimus Cove yard to place them
at their destination? A. If the Jersey City yard
1s in condition to take all such cars as they arrive,
we drill them right from the elevation to this Jer-
sey City yard.

Q. And upon whose order or direction is that
done? A. That is controlled by myself as to
whether there is room for any more.

Q. And how are you guided as to whether or
not there is place for them in the Jersey City
yard? A. Knowing whether the tracks are filled
or not.

Q. How do you gain that knowledge? A. Per
sonal observation.

Q. Do you know where the Meadows yards ae
located? A. Yes, sir.

Q. Where? A. About three miles from the
waterfront, Jersey City.

Q. West? A. West.

Q. And what is the nature of Meadows yar
A. It is a receiving yard for mixed trains t a
come to the Meadows to stop and be classi e *
Further than that, it is frequently used for cas

40 that cannot be taken into Harsimus Cove.
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Q For storage yon mean? A. For storage,
yes, Sir.

Q Do you know what the area or extent or
capacity of Meadows yard is? A. No sir, I do
not.

Q Do you have anything to do in your official
capacity with the moving of cars which have
been stored at the Meadows into Harsimus Cove
yard? A. None, except to notify my train master
that we are in position to take so many cars
from the Meadows into Harsimus Cove—that we
have room on the storage tracks in Harsimus
Cove for them.

Q And then what does your train master do
after you have so notified him? A. He notifies
the train master of the New York Division,
which the Meadows comes under, to forward such
cars to Harsimus Cove.

Q So that the movement of cars from the
Meadows into Harsimus Cove is really at your
primary direction, is that not true? A. Yes, sir.

Q Now do you recall, Mr. Taylor, any occur-
rence out of the ordinary in July, 1912, with
regard to the movement of traffic in the yard over
which you have control? A. Yes, sir.

Q What was it? A. Labor troubles at the New
fork piers.

@ New York piers of what? A. Stations
°i the Pennsylvania Eailroad.

Q What are those piers? A. Piers 27, 28 and
- jpiers 4 and 5, pier 1, 37th street station.

Now how is freight consigned to New York
?oved, through Harsimus Cove? A. It is moved
Harsimus Cove to the float bridges and

on floated to the different stations.

Yes s L£a%ewaY f°r that purpose? A.

*Q Is there any other place in Jersey City that
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it can be moved through and transported over?
A. In our old Jersey City yard, which is located
over at the passenger station, we do some of it
from that point.

Q. And that is all within the area of one general
yard, is it not? A. I have charge of it all, yes
sir.
Q. When did that trouble begin? A. July %h,
I think. (Witness consults memorandum.) —July
9th.

Q. And do you know how long it continued?
A. Until July the 20th.

Q. And what resulted so far as the conditions
in the Jersey City yard and Harsimus Cepe yard
are concerned, from that labor disorder to which
you have referred? A. It caused a very bad con-
gestion, a large accumulation of freignt.

Q. How bad a congestion? A. The congestion
was so bad that we were compelled to hold a lot
of cars back on the Meadows.

Q. And did your Harsimus Cove yard fill up
too? A. That was the cause of filling up. We
already had all we had standing room for in
Harsimus Cove yard.

Q. Are you in any way familiar with the per-
ishable fruit and watermelon market, through
your experience there as yard master? A. Only
in handling it and disposing of it as it comes
to me.

Q. Do you know whether or not at the time you
have referred to, between July 9 and July 20—
do you know what the condition of the melon mar-
ket was at that time? A; No sir, I do not.

Q. Do you know whether it was a slack season
or the rush season of the melon market? A. ho,
I do not.

Q. What did you do to relieve that accumula-
tion or congestion in New York? A. When we
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were notified that they could take this freight
at pier 29 we gave it to them as fast as they
could take it.

Q They did take some then, did they? A. Yes,
sir; very little.

Q Do you know what nature of freight they
took at pier 29? A. Merchandise and slow
freight.

Q In just what manner was this congestion or
accumulation most noticeable? A. I do not quite
understand that question.

Q What species of freight did you find con-
gested or accumulated? A. All commodities.

Q And was there any extraordinary accumula-
tion? A. Peaches for pier 29—that was the prin-
cipal noticeable commodity.

Q And were they handled at the Jersey City
yard? A. Yes, sir.

Q Anything else handled at the Jersey City
yard? A. That belonged at the New York sta-
tions? No, sir.

Q What steps did you take to handle that ex-
traordinary accumulation? A. Placed all the cars
that possibly could be placed, utilizing different
sidings that were never used before.

Q What do you mean by those different sid-
ings? A. Individual sidings, sidings that run
along different plants adjoining our yard.

Q You mean you arranged with those people
or nse of those sidings? A. I do not know
w ether there was any arrangement made with

jna or not; I think they simply took them.

At any rate you used them, did you? A.
Yes, sir.

Q What can you say about extra hours or extra
ervice people in handling the situation? A. It

as necessary to use some of the power'that we

any used at other parts of the yard to assist
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in the handling of this Jersey City yard. Oh ac-
count of not using so much of the power at the
float bridges we transferred some of that power
to the ball ground or Jersey City delivery yard.

Q. Did it entail any extra clerical service, to
your knowledge? A. Not on my part. The only
addition which I recollect was an assistant yard
master.

Q. Do you keep records of the arrival and de-
livery of cars and trains that come into Harsimus
Cove? A. I keep the record of the arrivals.

Q. And do yon keep a record of the time it is
transferred over to the Jersey City yard? A. Yes,
Sir.

Q. Have yon any records which will show the
time of placing the cars involved in this suit in the
Jersey City yard for delivery? A. Yes, sir.

Q. Now just produce your records and state
whether or not they will show the time that car
ABA 20917 left your hands and was placed for
delivery in the Jersey City yard. A. That car
arrived in my yard at 12:05 A. M. July 22, and
was drilled to the delivery yard, Jersey City, on
the early morning of the 23rd.

Q. Now at what time was car Sou. 32937 drilled
to the delivery yard at Jersey City? A. Arrived
at my yard at 8:05 P. M. July 28 and was drilled
to the delivery yard on the early morning of the
31st.

Q. Now will you state what time car Sou. 25284
was drilled to the delivery yard, confining vonr
answer to my question, what time was Sou. 25234
drilled to the delivery yard at Jersey City? A. hi
the early morning of July 27.

Q. And at what time was car SAL 240967 A
*In the early morning of the 27th.

Q. And at what time was car SAL 23256 drilled
to the delivery yard at Jersey City? A. On the
morning of July 25th.
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Q And what time was car SAL 15841? A. The
morning of July 27th.

Q And what time was car SAL 22453 drilled to
the delivery yard, Jersey City? A. In the morn-
ing of July 26th.

Q At what time was car Sou. 38162 drilled to
the delivery yard at Jersey City? A. On the
morning of July 26th. 1Q

Q And what time was car Sou. 35039 drilled to
the delivery yard at Jersey City? A. The morning
of July 26th. . 8

Q Do you know, Mr. Taylor, or do yon not,
what efforts were made or what action was taken
to relieve the congestion to which you have re-
ferred in the Jersey City delivery yard proper be-
sides what you have already stated? A. Only ex-
cept to place all cars that could be placed/that
there was standing room for. 20

Q Where does your jurisdiction over cars end,
your control over the cars? A. My jurisdiction
With cars destined to this Jersey City yard ends
m drilling the car to that yard.

Gross-examination by Mr. Stout:
Taylor, the Jersey City yard that you
BJe of in yo.ur direct examination, is that the
very yard at Henderson and Second streets?

a/ n j. e beell talkinS about that yard, Second 30
and Henderson street, yes sir. y

snnL. ~ that Is tke yard over which you have

yard Ti?”’ A' Ouly “ -dnUinS cars to that
ear to that*y“ y Jurisdiction “ ds once I drop the

4'iving S f® “ fr°m where? A' From
A- th6 receiving tracks, Harsimus Cove!

Q And after the ears leave the Harsimus Cove 40
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tracks or the tracks at Harsimus Cove, coming in
to the Jersey City freight yard, Henderson and
Second streets, your supervision then ends, doesit
not? A. Yes, sir.

Q. And you do not know when the cars are ac-
tually placed on the delivery tracks in the Hen-
derson and Second street yard? A. No, sir.

Q- Now this Harsimus Cove yard during the
period of this strike, from July 9th to July 20th,
what kind of freight was in that yard? A. Al
kinds of freight.

Q. Perishable and non-perishable? A. Yes, sr.

Q. These peaches that were billed to pier 2
would not have gone through the Jersey City de-
livery tracks at Henderson and Second street if
there had not been a strike? A. No, sir.

Q. They were taken from Harsimus Cove to the
wharf and then floated over to piers 27, 28 and 2%
A. Yes, sir.

Q. So in the usual course of transportation
these peaches would not have reached the freight
yard at Henderson and Second street? A. If there
had not been this labor trouble.

Q. Now this labor strike was a strike among
the employes of the Pennsylvania Railroad at pier
29? A. Well, I do not think that I should answer
that question because I am in no position to know
just what it was. 1 know there was a strike
there.

Q. Well, do you know whether they were yonr
employes or not, or the employes of the Pen-
sylvania Railroad? A. No sir, I do not.

Q. You do not know of your own knowledge-
A. No, sir.

Q. But you were informed that there was a
strike there? A. I heard so. ,

Q. And among the longshoremen? A. I hear

40 so, yes sir. °
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Q During the period of this strike was there
any non-perishable freight in the freight yard at
Henderson and Second streets'? A. Now I could
not state positively—there is always some there.

Q Well, you had supervision over the drilling
of cars into that yard, did you not? A. Yes, sir.

Q And did you not know what kind of freight
was going into that yard? A. No, I would not
know. I know nothing about the consignees or
the lading except to drill it to that yard.

Q What is your system as to moving cars; why
do you move a certain car into that yard? Is it
onrequest of someone? A. The top of the ticket
shows the destination of the car as being a car
for Jersey City delivery.

Q Then you did not know during this period
whether there were a number of cars in the Harsi-
mus Cove yard that contained watermelons? A.
(I, yes.

Q You did? A. Yes, sir.

Q How did you know that there were cars that
contained watermelons and did not know what

eother cars there contained? A. Well, we took
it from the tickets.

Where do you get these tickets? A. The
conductor brings them in with the train.

0- Well, you do not move these cars in hap

azard; you would have some system about it;
you would certainly move perishable freight be*
tore non-perishable would you not? A. Yes.

ty. What is your system with reference to the

~ °f freight from the Harsimus Cove
W nt0 deliyery yard at Second and Hen-

dia!?li* ree’S* ~ - "heff assi%r‘l] certain tracks for
ire achvery of watermelons e fill up those cer-

a to their capacity. Then after that we

jor notl?ed to hold other melons out until there
isroom for them.
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Q. Then during the period of this strike did you
fill up the watermelon tracks to their capacity
with watermelons before you brought in any other
freight? A. Not at all times they were not, no.

Q. You used these watermelon tracks for
peaches, did you not? A. In the early part of the
night, yes.

Q. What are those watermelon tracks? A. 15
to 20 inclusive.

Q. You only used those tracks, you say, during
the night for peaches? A. Yes, sir.

Q. Then how did that interefere with water-
melons? A. Those tracks had to be drilled in the
morning after they had stopped unloading
peaches; then we filled them up with watermelons.

Q. So by placing peaches on those tracks it de-
layed the bringing in of the watermelons? A. W
made every effort to get the melons—

Q. I ask you if it did or did not? A. There
was some delay.

Q Weren’t these watermelons held in the Har-
simus Cove and in the Meadow yard from four
to five days? A. I cannot answer that question.
Held in the Harsimus yard? No, I do not think
they were held in the Harsimus Cove yard.

Q. Well, in the Meadows four or five days? A
I cannot answer that question because I would mt
know when they arrived at the Meadow”.

Q. Well, if you had clean tracks in the delivery
yard at Henderson street for watermelons, natu
rally the watermelons would be brought in from
the Meadows in to the Harsimus Cove Yard ana
on into the delivery yard? A. If the tracks were
all clear and ready for these melons they would
not stop the melons.

Q. Well, then, the placing of the peaches ontle
watermelon tracks in the Henderson street yar

40 did interfere with the delivery of watermelons?
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I cannot answer that question; I do not know just
what time they claim that the placing of melons
would interfere with the delivery of them.

Q Well, those watermelons were held back,
there is no question about that, is there? A. The
watermelons were held back; there was water-
melons held back in Harsimus Cove, yes, sir.

Q And if these delivery tracks in the Hender-
son and Second Street yard which are customarily
used for watermelons, had not been used for other
freight during the period of this strike, the water-
melons would have got in much more quickly,
would they not ? A. Oh, in the watermelon season
there is always cars held up on the storage—

Q Yes or no? A. Not always, but a good big
part of the time there is a surplus of carloads of
melons.

Q Then you want us to understand that the
strike did not have anything to do with delaying
the bringing in of these watermelons? A No
g, I do not. ’
,,Q * wa? tlle principal reason, the reason for
me delay m the transportation of the melons,
jasn t it? A. That was the cause of the conges-
tion m the yard.

Q Yes; and kept the watermelons out? A. Well,

ao not know whether the melons would not have

een ept out if we had not had a strike, because,
say they are frequently held up when there
areno labor troubles.

rtw \ r derstand’ according to your state-
wad” 1 the facing of the peaches on the
termel°n tracks did not have anything to do
or the laying of the water-
|\ tt that is so, what did, if you know?
Mr. Hartpence: I object.

10
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The Court: I overrule the question, because 40
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lie is not obliged to confirm yonr understand-
ing of it. It is Ms own we are getting .
You make a statement of your understanding
and ask him a question at the end of it which
would validate your understanding if he an
swered it and does not give him a chance to
say whether your understanding is correct or
not.
Mr. Stout: I withdraw the question.

Q. The placing of the peaches on the water-
melon tracks in the Henderson street yard, what
effect did it have upon keeping out watermelons!
A. As 1 answered before, it may have caused
some delay in placing melons, but if we hadnt
had these labor troubles there probably would
have been melons on the storage tracks in Harsi-
mus Cove the same as there frequently is.

Q. As much as three or four days? A. I cannot
answer. Three or four days? I don’t know how
long.

Q. So there might have been a delay in the
transportation of watermelons even if there had
not been a strike? A. There may have been a
delay in placing them, yes sir. They run so many
at times that it is impossible to place all of them
when they arrive.

Q. Well, previous to this strike were water-
melons billed to pier 29 placed on the watermelon
tracks in the Henderson street yard?

Mr. Hartpence: I object.

The Court: What was the question?
(Question repeated.)

Mr. Stout: Peaches, I meant.

Mr. Hartpence: I withdraw the objection.

A. No, sir.
During the period of this strike and prior for
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anumber of years watermelons were not billed to
pier 29?7 A. Watermelons were not billed to pier
29 no sir.

Q The Henderson street yard, Jersey City, was
the delivery yard for watermelons? A. Yes, sir.

Q So during the period of this strike you were
using the delivery yard at Henderson street for
the delivery of peaches, were you not, which were
billed to pier 29?7 Yes or no?

Mr. Hartpence: Answer the question, yes or
no, please.

A. We were using the same tracks.

~direct-examination by Mr. Hartpence:

Q Mr. Taylor, did the congestion that you refer
to continue in any degree after the 20th, which
éfl%urefer to as the end of the trouble? é Yes

Q HowdJong after that was it before the normal
ndition in the yard was restored? A. About
ugust .the 1st before we had a normal condition,

mrwnd at W10Se direction>if anyone’s, do vou
JaNJ hn-iarlS r-°m Harsimus Cove yard into the

& ta ” tifrelSht yard? A- The agent- the

wolid,"e agent at Jersey City, he notifies
' h®is ready for ears? A. Yes, sir.

quest? AYedSr them aecordinS to his re-

Horace W. 'Winney, Sworn.

by Mr. Hartpence:
A - Yardmaster-
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V-Where are you located? A. Meadows yards. 40
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/

Q. Where is Meadows, N. J., located? A. About
three miles outside of Jersey City.

Q. In what direction? A. West.

Q. And what supervisions, if any, do you have
over the Meadows yard in your position of yard-
master ? A. Supervising the movement of all cars
from that yard.

Q. Do you keep any record or keep track in any
way of cars that come into the Meadows yard
from the west A. Yes, sir.

Q. And do your duties require you to also note
the departure of those trains on the way east!
A. Yes, sir.

Q How large an area do the Meadows yards
cover, generally? A. It has a capacity of about
2300 cars.

Q. And for what purpose are those tracks used
in the Meadows yard? A. For classifying freight
for different points east of Newark, storing
freight when necessary, classifying the empties
going west.

Q. And when you refer to a capacity of 220
cars you mean a storage capacity of 2300 cars!
A. That is the capacity of the whole yard, stand-
ing there.

Q. How many thoroughfare tracks are there—
A. Two.

Q. —on the way to Jersey City? A. Two for
freight.

Q. One eastbound and one westbound track
a Yes sir

Q: And all cars that go in from Meadows to
Jersey City or come back from dJersey City to
Meadows, must pass over those two thoroughfare
tracks? A. Yes, sir.

Q. Do you recall any extraordinary conditions
of congestion in the Meadows yard in the nmon
of July, 1912? A. Yes, there was.
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Q What was that condition? A. From the
10th of July for the balance of the month the yard
was filled, as I remember it, to the full capacity
at all times.

Q How long did you say? A. From the 10th
until the end of the month.

Q In what way was the yard congested? A.
Storing different classes of freight which we had
orders to hold back.

Q Who controlled the movement of cars from
Meadows yard into* Harsimus Cove and Jersey
City? A. It was moved only by the orders from
our freight train master.

Q Who was the freight train master? A. M. F.
Tomlinson.

Q And where is he stationed? A.At Jersey
City. , A%

Q And you mean by that that you awaited his
orders before moving any cars in from the
Meadows yard? A. For those points, yes, sir.

Q What efforts were made at your yard, if any,
to handle that congestion between July 10 and the
end of the month, 1912? A. We had extra power
mmoving everything for the different classes such
asthe D. L. & W. and the Erie and the Lehigh
valley Railroad to keep it moved up as close as
possible to make room to handle the yard classes
as promptly as possible.

ft involve any extra service men? A. It

mvo ved extra engines, which involved extra men.
Can you state generally about how much

? motive power and how many extra men it
voved? A. We had one engine all the time and
involved an engine which was used part of

How about the regular men, did it entail any
ra service upon the regular men? A. No.

Ha exra hours? A. No extra hours on
me regular men.
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Q. Your actions then in the handling and mov-
ing of the freight cars and freight trains there in
the Meadows was dependent upon your orders
from the freight train master, is that correct?
A. Yes, sir.

Q. And did you or did you not move those cars
during this period from July 10 to the end of the
month of July, 1912, according to the directions
of the train master! A. We moved them accord-
ing to his directions.

(No cross-examination.)

Thomas d. Christie, sworn.

Direct-examination by Mr. Hartpence:

Q. What is your occupation! A. Dock super-
intendent, piers 27, 28 and 29, New York.

Q. And by what company are you employed?
A. Pennsylvania Railroad.

Q. How long have you been in that position?
A. Three and a half years.

Q. How long have you been in the railroad
service! A. 20 years.

Q. In what locality! A. The same locality.

Q. Are you familiar with the arrangement and
conditions at piers 27, 28 and 29 of the Pennsyl-
vania Railroad in New York! A. Yes.

Q. Do you recall whether or not in the month
of July, 1912, there was any difficulty with the—
A. Yes, sir.

Q. —labor employed at piers 27, 28 and 29
A. Yes, sir.

Q. What was that difficulty! A. On the night
of July 9th our night force refused to work. On
the morning of July 10th our day force done the
same thing, refused to work.
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Q Had they previous to those times that you
have just indicated communicated to you in any
way their intention to refuse to work at this time ?
A.. No communication of any kind.

Q Had you previous knowledge of their inten-
tion to stop work at that time? A. No knowledge
at all; that was an entire surprise to us.

Q Had the men employed there previous to
that time made any demand upon you for benefits
of any kind in addition to what they were receiv-
ing? A. No, sir, no demand of any kind.

Q How long did the difficulty last? A. Till the
morning of the 17th of July. They returned to
work in the same way in which they went out, and
on the night of the 17th the night men returned.
Mehad two shifts, a night and a day shift.

Q For® what compensation or wages did they
return, with regard to the compensation that they
were receiving when they left? A. No compensa-

mat all. They just returned the way they went

Q> At their regular wages? A At their regu-
lar wages.

Q And regular hours? A. Regular hours.

o™ knOW wlly they stopbped work at that
une. a . No, we did not know, but from the way

fw were Parading UP and down the water-
m there was a strike on hand at the same time,

nfu! .that among the seamen and the stokers
(L the steamships lines.

A W "asdJ”™at a general longshoremen’s strike?
finallN Sot to that after a while? The

a T’remen were going in sympathy with them.
worirot*tw ~ “now “ust why your men stopped

3 ™R ' (<R
E}slé)tﬁ pﬂg&, {)ut6a déy %\II‘ sowgft%or H{)éc é{g%% %vvg

could see our men across the
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return to work and others were holding them
back, and we went out—I went out myself and
spoke to the men. They surrounded me and got
me in a pocket out there, and the police came over,
and I talked to a few of the men and asked them
what was the matter, and why they did not come
in to work.

Q. Did any of them state to you at that tine
why they did not come in to work? A. Why yes,
they stated—some of them stated that they
though they ought to have twenty-five cents an
hour, and others stated that they thought that they
ought to have 22 cents an hour at least, and others
thought that they ought to have 30 cents an hour
for the night work on account of the night work
being unpopular.

Q. Well, did they communicate any such request
for extra money to you or to the agent of the
company? A. No, there was no request of any
kind made, and that was the only request that
was made, and I explained to the men that I
thought it was a peculiar way for them to at
and I told them if they had any grievance or
wished to secure more money, the proper way
for them would have been to have a committee
of some kind tand to wait upon the station and
explain their grievance, and then have given the
station, or the Pennsylvania Eailroad Company,
time enough'in which to make a reply, and then
if they saw fit to go on a strike, why it would ke
a different proposition.

Q. Well, what was- the real reason why they
went on strike? A. Well, they did not seem to
know.

Q. Well, what was it? A. I don’t know. , *

Q. Don’t you know why. they went on strike
A. Well, other than for more money.

Q. Well, they did not communicate that to yon,
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did they? A. No, we had no communication of
any kind, as I said before.

Q Why didn’t they come back during those
times you have spoken of? A. Well, they started
to come back; they started to follow me across
the street, when two delegates of this Seamen’s
Union made some remarks in a foreign tongue
that I did not know anything about, and they were
about half way across the street and they turned
right around and left. They commenced to holler*
and hoot and left me and continued on down West
street to some other place, I do not know just
where they went; and I came on across the street.

Q Were there any demonstrations of violence
during the continuance of that strike? A. Why,
ves, there was two that I saw personally.

Q Violence against whom? A. Against one of

e truck drivers. They got ahold of him and
pummeled him up pretty bad and they sent for an
ambulance and took him away. We had two
cemonstiations of that, and one of our own men
bad a skull and crossbones tacked on his door.

Q Well, did any of these men who had been
employed prior to the 9th over there and who left

e evening of the 9th and the morning of the

h communicate to you at any time their fear
° continuing to work or coming back or anything
0 sort? A. Why, I spoke to some of them
m e Tk and asked them what was the matter.

aT were willing to work, they could
n/ idle, but they were afraid to come
u O j " ese o"er fellows would get after
@m and possibly do them bodily injury. It was
somebody bemg be%lc%%gugy%t street ~ hear of

0 w W nigllt? A. Day and night, yes, sir.
what en’ ) far as you know>Mr- Christie

a w as the, real reason why the men struck?
more than—

b
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Q. Was it because of anything which you had
done at your place or because of something which
had happened somewhere else? A. They had o
grievance of any kind with us. They made m
demand on us or anything else, but I suppose sone
of their ringleaders thought it a good opportunity
to assemble the men and gather them together and
felt it would be a good time to strike.

Q. What effort was made at your piers there
if any, to handle the situation which resulted from
the men striking? A. Men were secured from
employment agencies through our superintendent,
Mr. Krick, who secured men along the track and
from the quarries and almost any place he could
get them from.

Q. How many men ordinarily were employed!
A. Why, we had about 425 at night and about 340
in the day time.

Q. You mean prior to the strike? A. Prior to
the strike.

Q. And about how many did you have during
the strike? A. Well, we would have 400 sone
days.

Q. And did you succeed in moving the freight
with those men? A. Well, no, we moved part of it
The men were unfamiliar with that kind of work
and they done the best they could.

Q. They were not experienced in that sort of
thing? A. Not experienced in that line, no, sr.

QvWhy didn’t you have experienced men to
take the place of the strikers? A. Why, we were
unable to get them. All the experienced men were
on strike.

Q. And the experienced men would not come
back to work for you during that strike? A. No
no; some of them were willing to come back, m

owing to fear, why, they stayed out.
Q. Hid any congestion result in the handling
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of the freight from that strikef A. Why, we had
o congestion in our place other than we had cars
laying around there on floats that we were unable
to handle, and as wf did handle it, why then we
ordered from the trainmaster more cars. As we
cleaned it up we kept ordering more all the time.

Q Well, was any freight diverted from those
piers for delivery at other points? A. Why, there
was an embargo placed on pier 29 perishable—
perishable fruit for pier 29 delivery.

Q Was any particular part of piers 27, 28 and
29 devoted to the handling of perishable freight?
A Why, pier 29 was devoted—and the westbound
bulkhead extending from 27 to 29 in the streets,
and the bonnets and everything else was used
for it.

Q Is that the market for perishable fruit in
New York? A. That is the market for fruit and
vegetables in New York.

Q Well, during the strike did any perishable
fruit come in to pier 29?7 A. No; we had no fruit
oone in; we placed an embargo upon it.

Q The market ceased during that time? A.
Yes, the market ceased.

Q What became of it? A. Why, the men re-
consigned to Jersey City and took delivery of it
over there by team.

Q When did you resume the handling of this
Perishable fruit at pier 29? A. On the night of
Sunday, the 21st.

Q How long was it after that before normal
eonchtions were restored? A. Oh, it was prob-

y the 15th of August before we had cleared up

e accumulation and the back freight that was
aymg around, and then all of our regular men

p n° ret™ ’ some of them went away and

cured positions other places out of town; some

hem we have not seen yet.
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Q How did the men come to return, do you
know, after they struck? A. Why, they just made
up their minds that they would come back to work

Q. How did they announce that fact to you!
A. Why, they just assembled right there at the
gate that morning and signified their willingness
to go to work.

Q. Was the general strike over then, do you
know? A. Why, it was breaking up at different
points.

Q. Did the strike affect all the piers, 27, 28
and 29? A. 27, 28 and 29, yes, sir.

Q. Did you have any difficulty in getting these
men to take the place of the strikers? A. Well,
that I could not say. I did not procure any of
them. They were sent to us on ferryboats, tug
boats ; they were secured from our superintend-
ent, Mr. Krick.

Q. You did not personally secure the men your-
self? A. No; I only handled the men after they
got there.

Q. Did you have any difficulty in handling them
additional to what you ordinarily had with the
experienced men? A. Why, yes, considerable,
because they did not know the territory and they
did not know just exactly where to go and we were
hampered from the want of clerks. Our derks
even went out with them.

Q. Who took their place? A. Well, our super-
intendent furnished us clerks from these different
departments to fill in and help out. It caused
extra hours and detail and everything else on all
of those that were there at the time, which were
very few.

Q. Do you recall just how long it took you after
the men left on the ninth before you got anybody
to work at all? A. Well, the next morning we

40 got some men.
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Q About how many? A. Oh, I should judge
about 90; and then they—

Q How long was it before you had them organ-
ized into a working force ? A. Well, three or four
days.

Q When did the'market re-open there? 0. On
Sunday night of the 21st.

Cross-examination by Mr. Stout:

Q What was the nature of the employment of
these employes of the Pennsylvania Railroad that
went on this strike? A. The movement of freight
from cars and depositing them into certain loca-
tions as assigned.

Q At these piers 27, 28 and 29? A. At the
plers.

QYPier 29 was used for perishable produce?
es

Q Peaches largely, wasn’t it? A. No; we
handled no peaches on 29. Peaches were handled
on the westbound bulkhead; they were handled

ore, and all unloaded by one o’clock in the

A six or seven o’clock in the morning
when the day men came in to handle the west-
bound that was all cleared away.
was the bulkhead adjacent to pier 29?
A The bulkhead adjacent to it.

*3 ~ at °ther Perishable fruit was handled
there? A. Why, cantaloupes.

Q And during the period of this strike do you
Kow where those peaches and cantaloupes billed

A Am u."ea(™ adjacent to pier 29 were sent?
* Why, they were re-billed to Jersey City by the
cmimisaon merchants. They could not hake a

. AN . . )
%% L torjers%y 51 wired their agents to eon

e<W’\°U not know °f your own knowl-

hE T ceen them tWeerg 1 know the cars went
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Q. You saw the cars in the Jersey City yard!
A. Xsaw the cars in the Jersey City yard.

Q. There was an embargo placed upon perish-
able produce to the bulkhead at pier 29?7 A. Yes,
sir.

Q. What do you mean by an embargo? A. Why,
we notified them that there was a strike on and we
were unable to handle it.

Q. These strikers of the Pennsylvania, what
was their nationality? A. Why, there was Irish-
men and there was Italians.

Q. Largely Italians, were they not? A. Yes,
mostly Italians.

Q. Known as longshoremen? A. Known as
longshoremen.

Q. And during the period of this strike you had
almost as large a force as before the strike, did
you not? A. We had a larger force.

Q. This kind of employment is not skilled labor,
is it? A. Well, no, it is not what you term skilled
labor ; a man has got to have some degree of in-
telligence.

Q. Yes; and he has also got to have physique
and muscle, has he not? A. Yes.

Q. That is one of the chief characteristics re-
quired? A. Yes.

Q. You say that this strike started among the
employes of the steamship lines? A. Among the
seamen and the oilers and stokers and one thing
and another.

Q. How do you know that those men on strike
were in the employ of the steamship lines? A
Why, they had a meeting—they had a meeting
place just a few doors below our place and they
would parade down in the morning.

Q. Were you at this meeting? A. No; I was
not at the meeting.

Q. How do you know what took place at the
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meeting! A. I don’t know anything abont the
meeting. I have not said anything abont a
meeting.

AJ. iou do not know as to these men of yonr
own knowledge whether they were in the employ
of the steamship lines, but it is what some one
told you? A. JSio; I seen the men.

Q Could you identify a man as being formerly 10
in the employ of the steamship line? A. No.

Q Then how do you know .they were in the em-
ploy of the steamship line? A. It was known by
everybody as they came down the street.

Q Well, from what everybody said? A. Yes;
the same as we would know anything.

Q You testified on your direct examination that
one of these strikers had a skull and crossbones
tacked on his door; did you see that? A. No, sir;
but the man reported it to me. 20

Mr. Stout: I think that most of this man’s
testimony with reference to the strike among
the employes of other lines is hearsay.

Mr. Hartpence: He has brought it out on
his cross-examination, all that the man has
testified to.

Mr. Stout: No; the direct examination was
that there was a strike among the employes
of various steamship lines. Now on cross-
examination he says it is from what other 30
people said, what he heard, and so forth.

The Witness: It was conceded by every-
body that there was a strike.

Mr. Stout: I move to strike out the testi-
mony of this witness as to the strike among
the employes of other lines than the Pennsyl-
vania railroad.

, “r*Hartpence: According to his testimony
it was all reported to him and stated to him
as the general movement of the strike pro- 4(Q
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gressed, and it seems to me that it is all part
of that general picture.

The Court: “ou don’t get pictures by peo-
ple running in and telling you about a thing.

Mr. Hartpence: During the excitement of
the progress of the strike.

The Court: If this was anything connected
with the transaction of the business with
which he had some concern I can conceive
that it was part of the res gestae. 1 cannot
see that what people told him as he ambled
from place to place is part of the res gestae,
it is a general conversation. They could have
told him all these things at their own homes
or written it to him from Chicago, and under
your argument it would be part of the res
gestae because it happened while the strike
was in progress. There cannot be any such
rule.

Mr. Hartpence: That was not my argument.

The Court: But it is your argument drawn
out to its logical conclusion. You simply state
it happened during the progress of the strike
and that it was part of a general picture. I
do not see that there are any lines in the pic-
ture or any pigments put in the picture by
the necessities of the case in carrying on the
business.

Mr. Hartpence: This man testified he was
superintendent of the dock, and he would have
conversations from time to time with the men
who had been in his employment and he would
seek to find out why they did not come back,
and the man would say, “1 can’t come back
because I am afraid to. I found a skull and
crossbones on the door this morning.” Ww

isn’t that relevant?
The Court: That is relevant. Nobody has
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moved to strike that out. You have been
guilty of what they call in logic an ignoratio
elenchi. We are arguing on the question

to whether we should strike out what was
testified with respect to the other men in other
places going out, and when we talk that over
for a few minutes you say, “ Why shouldn’t
we leave in what was said by his own men?”
which has nothing to do with what we are
arguing at all.

Mr, Hartpence: Why isn’t that other sit-
uation on the same footing? He 1is out talk-
ing to the other men—

The Court: When he is talking to his own
men in seeking to get them back, what they
say to him in part of the res gestae of his
own business; what other people come in and
tell him is not part of the res gestae at all.

Mr. Hartpence: As I recall the testimony,
some of the things that were told him as he
mingled with the men were that they could
not return, that they were afraid because of
the strikers in other places.

The Court: If there is anything like that
it will be permitted to stand, but mere casual
conversations had with other people outside,
not in respect to this company’s business, will
be stricken out.

Mr. Hartpence: Now the whole tenor of my
position is that the motion of the other side
ma sort of general motion to strike out all
ot certain testimony, and it seems to me they
make it rather vague.

The Court: Only so much of the testi-
mony will be stricken out as repeated casual
conversations with persons not connected with

is company and had by this man when he
was not in the prosecution of the business of
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the company or forwarding its business. That
much is stricken out and that much only.

Q. These men of the Pennsylvania Railroad m
this strike, did they say anything to you about a
raise in salary or wages? A. Not until after they
struck, after I went out and asked them what was
the matter with them that they did not come in
to work.

Q. And then they said they wanted nore
money? A. But they did not know what they

wanted.

W. H. Bucke nh ue st , sworn.

Direct-examination by Mr. Hartpence:

Q. What is your occupation? A. Clerk in the
auditing and traffic department, Pennyslvania
Railroad, at Broad street, Philadelphia.

Q. And what are your duties in that position!
A. An examination of the charges and extensions
on the revenue waybills.

Q. For shipments of what? A. For shipments
of perishable freight and non-perishable from
points on the Seaboard Air Line and Atlantic
Coast Line and connections in the south.

Q. How far south? A. From Florida north.

Q. How long have you been in that position.
A. About five years.

Q. Are you familiar from your experience there
with the schedules and classification and tariffs ar
charges for freight transportation? A. Yes, gr

Mr. Hartpence: I should like to offer in evi-
dence at this time the classifications of tan s
known generally as the Southern classification
on file with the Interstate Commerce Conmmis-



171
W. H. Buchenhurst, for Defendant—Direct

sion, certified under the hand of the Secretary
of the Interstate Commerce Commission as
the classification and tariffs governing the
shipments in these cases, and specifically rule
1 of the Southern classification on page 1.

Mr. Stout: I object to the receipt of this
classification in evidence. There is no evi-
dence before your Honor that the goods in
question were shipped under the Southern
classification, and that is the classification
that Mr. Hartpence wants particularly to have
admitted; and secondly these supplements—I
admit that I do not know very much about
these classifications, but the certificate shows
that some of these supplements were filed sub-
sequent to the shipments in question, supple-
ments filed on August 19,1912, and on Febru-
ary 20,1913, and I do not know until it is more
specifically pointed out to me where these
schedules at this time are material.

The Court: What do you say to that, Mr.
Hartpence?

Mr. Hartpence: If the Court please, the
particular schedule which applies to these
shipments—the certificates are in that form
for the purpose of showing that that schedule
was assigned to that point. It must have
covered the particular shipment. There was
no change in the schedule or tariff from the
time when the classification or tariff affecting
that shipment was filed, covering that period
down to the time of the strike.

The Court: What have you to say about the
point taken that there is no evidence in the
case yet to indicate that these shipments were
pursuant to the Southern classification?

Mr. Hartpence: Only the general state-

pp
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offered as the classification and tariff which
do govern the shipments in question.

The Court: They do not govern the ship-
ments in question unless there is some evi-
dence to show that the parties adopted a rate
by agreement or in some concrete way which
brought them within the classification.

Mr. Hartpence : These tariffs, however, are
filed with the Interstate Commerce Commnis-
sion and speak for themselves.

The Court: So does everything else thatis
filed with the Interstate Commerce Commis-
sion, and very much that is filed there hos
nothing to do with this case, and that is the
objection now.

Mr. Hartpence: These speak for them
selves as governing the shipments—

The Court: How do they speak for them
selves?—because there are two classifications,
as I understand it, under which shipments
may be made, and there are two sets of liabili-
ties which will attach as one or the other das-
sification is adopted, and you have not yet
shown anything that I have seen that fastens
up these shipments to either one or the other
classification and consequently brings it
under one or the other legal doctrine.

Mr. Hartpence: There are three general
classifications. One is known as the official
classification, which governs shipments, j
think, north of the Potomac River and east of
the Mississippi; there is the Western dassifi-
cation, which apparently covers the territory
west of the Mississippi, and there is the
Southern -classification, which covers ship
ments to and from points south of the ro-
tomac River and east of the Mississippi
those three general classifications. Now as °
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the rates prescribed, or the tariffs prescribed,
there are two tariffs. I do not understand
those to be. two classifications.

The Court: Weil, let’s call them tariffs;
that probably is the more accurate statement.
Which tariit is this under, and what evidence
in the case shows it was under one or the
other tariff?

Mr. Hartpence: Rule 1 of the classification
which is referred to particularly will show the
classification under which the shipment is
made. The rule says that the reduced rates
specified in this classification will apply only
on property carried subject to the conditions
of the carrier’s bill of lading, and property
carried not subject to the conditions of the

carrier’s bill of lading will be carried at the.

carrier’s liability upon an extra charge of
10%. Now the tariffs which are offered, or
the classification which is offered is a classifi-
cation which being filed with the Interstate
Commerce Commission speaks for itself as
the classification governing the shipments
from the points where these shipments were
made to the points to which they were sent.

The Court: Is it your contention that all of
these bills of lading come under this South-
ern classification?

Mr. Hartpence: Yes.

The Court: If you will look at the bottom
of all °f them you will find a statement that if
the bill of lading is not signed by the shipper
“  carried subject to the carrier’s liability.

Mr. Hartpence: Yes, but that is still the
Southern classification.

The Court: It is not. According to what
you have just read it is just exactly the re-
verse of that.

’
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Mr. Hartpence: All that is found in the
Southern classification.

The Court: All what is found? You have
just read me that if it is not carried according
to the lower tariff that then it is carried ac-
cording to the carrier’s liability.

Mr. Hartpence: Yes, but that is not a
classification.

The Court: T did not say it was a classifi-
cation. I am talking about a rate, and the
parties themselves can stipulate whether it
shall be according to the bill of lading issued
by the carirer or whether it shall be at the
carrier’s liability.

Mr. Hartpence: But they cannot stipulate
whether it shall be according to the Southern
classification—

The Court: They can stipulate it by fixing
the rate.

Mr. Hartpence : Not according to the South-
ern classification. The classification is the
book that is filed with the Interstate Com-
merce Commission and binds everybody.

The Court: Yes, it binds everybody, but it
gives them the option of taking one rate or
the other, but what fastens it up to show that
they have taken one rate or the other?

Mr. Hartpence : But that option is set forth
in the classification which we now offer m
evidence. < ,

The Court: There are in evidence here alat
of bills of lading and not a solitary one o
them indicates anything about a rate; and m
fact there is a place fastened for the rate ngh
on top of the page, and not a word is s&
about the rate. Nobody knows what the

rate is. ) ] , 1
Mzr. Hartpence: I will withdraw the otter w
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the present time of the Southern classification.
The Court: I think you will have to have
some evidence to show that this was shipped
under that rate. You simply offer bills of
lading, and the place is left blank to put the
rate in, and there is not a word said by any-
body, and then you have a column there to put
in the rate and there is not a word set down 10
to indicate what the rate is. Now how do we
know what the rate should be in there f

Q I show you exhibits P-1 to P-9 inclusive, pur-
porting to be bills of lading covering the nine ship-
ments involved in this suit, and ask you whether
you can state upon an examination of them what
the tariff or freight rate would be upon those re-
spective shipments and how you would deter-
mined;? 20

Mr. Stout: I object to that question on the
ground that the bills of lading themselves
speak for themselves.

The Court: -Won’t you just take them and
read them to the jury and show what the rate
is if they speak for themselves? Take any
one of them.

Mr. Stout: I understand if they don’t—

The Court: No; you say they do speak.
Now I ask you to show to the jury what they 30
say on the subject of rate. You say they fix
the rate; now what is it ?

Mr. Stout: I meant that this witness is
asked to read something into these bills of
lading that is not there.

The Court: No; he is simply to say what
such a bill of lading means if no rate is speci-
hed. He is asked to say when his company
gets such a bill of lading in that way what

means to him as a tariff expert of that 40
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company. If he cannot tell it there is not a
living soul on earth—that is, assuming that
he is an expert—who can tell it. You cant
tell it; I can’t tell it; there is not a soul
around this room that can tell it unless he
can, because it is absolutely blank there as to
what that rate is. Now nobody knows, nobody
has been told yet, nobody has hinted a word
as to how much would be charged from these
things, and no one can find out, except one
man, and he said when the forced sale took
place after refusal that the amount of the
charge for freight was subtracted. Well, of
course the only way he could know that would
be by taking the rate and figuring the charge
according to that rate and subtracting from
it the amount received on the sale. Outside
of that no one knows anything. Now it might
be a wise plan, inasmuch as this jury have to
pass on this question, to let them know what
the rate is. It may not bind you; it may tumn
out immensely to your advantage when you
come to cross-examine the man with respect
to what he knows about the rate and how he
can possibly tell that one rate rather than an
other-fastens here, but we ought to have sone
information on it,

(Question repeated.) A. Yes, sir; I can give
you the rates on these shipments. Take first the
shipment from Payo, Georgia—

Q. Can you state what the rate is on that firs
shipment? A. By looking up the tariff I can.

Q. And how would you look up the tariff?
Well, there are tariffs supplied to the clerksih e
employ of the company handling certain distric s
of the business, and in those tariffs that are m
file with the Interstate Commerce Commission ar

40 the rates from these various points.
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Q Now I hand yon a document, or series of
documents, and ask you whether or not the tariff
to which you referred in your previous answer is
contained in those documents? A. Yes, sir.

Mr. Stout: I object to that. How does this
witness know it is filed in reference to these
shipments? And in the second place he is
being permitted to testify to a schedule not 10
in evidence.

The Court: No; he is asked if the rate he
is going to testify about is in there.

Mr. Stout: How does he know it is in there
unless he examines it?

The Court: Maybe he has.

Mr. Stout (to the witness): Have you ex-
amined—

Mr.. Hartpence: I object to that question.

The Court: The objection is sustained 20
to the question that is now going to be asked,
because it is out of the line of the examina-
iton; and the objection to the original question
you asked is overruled and the question is
permitted.

Mr. Stout: May I be permitted to cross-ex-
amine this witness as to his knowledge of
these schedules ?

‘p'e Court: Not yet. He is simply asked
u it is in there. When you come to cross- 30
examine I will permit you to ask him. He is
not identifying the schedules; he is simply
asked if he knows what is in them.

ish es” nate which of those documents

I e'tanff to which you have referred? A. It is
aS * 1Sns tariff No- 2, issued by E. H. Hinton,
n * . an”a (Fa>and the Interstate Commerce

file number is ICC No. A-38, and

s° these are furnished to our office and are 40
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supposed to be on file at tbe forwarding station.
Mr. Stout: Now may I be permitted to
cross-examine this witness?
The Court: He has not asked him to do
anything but tell us what this is.
Mr. Stout: He says it is supposed to be m
file.
10 The Court: It cannot hurt you if it is only
supposed to be there.
Mr. Hartpence: I ask that that tariff be
marked for identification.
(Marked D-30 for identification.)

Q. And does that tariff schedule, D-30 for iden-
tification, to which you have just referred, contain
the tariffs or freight rates upon the shipments i
volved in all nine of those exhibits P-1 to P-9!

20 A. No, sir; this tariff applies only to the shipment
—no, applies on the shipment from Pavo, Ga., -1

Q. Look at the other bills of lading, from P2
to P-9, and state what tariff or tariff schedule
applies to those various shipments. A. On P2
the same tariff applies as P-1. On P-3 there is
another tariff applies.

Q. And is that tariff in the documents which I
now show you? A. Yes, this one here (indicat-

30 ina‘ Which one is that? A. The Seaboard Air
Line watermelon tariff No. 2.
(Marked for identification D-31.)

Q. And how as to exhibit P-4? A. P-4 is the
same tariff covering P-3.
Q. And how as to P-5? A. P-5 is the same
tariff.
Q. How as to P-6? A. ICC A-38 covers it, the
same one as covering P-1.
40 Q. How as to P-7? A. Covered also by ICO 38
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the same as P-1. P-8, the same as P-1. P-9 the
sane as P-3.

Q Now will you refer to exhibits D-30 and D-31
for identification, the tariff schedules which you
say govern the respective shipments involved in
extuibits P-1 to P-9, and tell me whether or not
thoe tariffs are governed by any particular
classification, and if so, what? A. The tariff ex-
Mot D-30 is governed by the Southern classifica-
tion No. 37, Agent W. R. Powe, ICC No. 13.

Q How as to exhibit D-31? A. D-31 is gov-
ared by Southern classification 38 issued by
W R Powe, ICC 15.

Q Will you tell me whether or not among those
documents you can find the classifications to which
yon have just referred? A. Yes.

Q Look at them and examine them. A. Here is
the Southern classification No. 38.

(Marked D-32 for identification.)

----- XL. INUj lililt IS 1lilt} U lliy

Q Can you state whether Southern classifica-
tion No., 37 IS .4Thnno* flinsA ilnpnmonlo? |

°. 37 1s not here, but No. 38 cancels Southern
classification No. 37.

Q And does it take the place of 377 A. It
lakes the place of 37.

s’ale whether or not the tariffs,

4 s P"30 and D-31 for identification,

Lion!11atlT ~77 are the tariffs and classifica-

nrinv*S' £overn the nine shipments covered by
«dibits P-1to P-9? A. Yes, sir.

r. Hartpence: Now I will offer in evi-
ence the tariff No. 2 marked D-30 for iden-
jncation; tariff No. 2 marked D-31 for iden-

ca ion; and Southern classification No. 38,
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marked D-32 for identification, all of which
have been certified under the seal of the In-
terstate Commerce Commission, and have the
signature of the Secretary pursuant to the
provisions of the Interstate Commerce Law

The Court: Now you may cross-examine,

Mr. Stout.
10
Cross-examination by Mr. Stout:

Q. Mr. Buckenhurst, for these classifications to
become operative a copy must be filed at the
shipping station, must it not?

Mr. Hartpence: I object as incompetent,
irrelevant and immaterial and the law has
been declared to be just the other way.

The Court: That calls for a conclusion of
law from this witness.

20 Mr. Stout: He said, “ 1 suppose that they
are filed at the shipping point.”

The Court: You do not ask him as to that;
you ask him if it is supposed to be.

Mr. Stout: I will withdraw the question.

Q. Do you know whether the schedules with ref-
* erence to the Southern classification have been
filed at the shipping points in these cases?
Mr. Hartpence: I object as irrelevant, in
30 competent and immaterial.
The Court: Where is the provision of law

that requires that?
Mr. Stout: Only what the witness test-

fied to.
Mr. Hartpence: He said he supposed they

were filed.

The Court: If he did say it in response to
your question I will permit him to examine
about it. -

(Former answer repeated: “ They are sop

40 posed to be filed at the forwarding station. )
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Q Do yon know in reference to these nine ship-
ments whether schedules under the Southern
classifications have been filed?

Mr. Hartpence: I object.
The Court: I will permit it.'

A. No, I do not.

Q Doesn’t the tariff between certain points, the
shipping point and point of destination, depend
upon the route? If you go by a circuitous route
won't the tariff be more than if you go in a nearer
direct line?

Mr. Hartpence: I object as not proper
cross-examination.

The Court: Why?

Mr. Hartpence: There is nothing in con-

cerning the tariff now.

The Court: He is testing his knowledge
when he says that these rates actually do
apply to these shipments.

Mr. Hartpence: There are no rates he has
testified to.

The Court: He says these rates apply con-
tained in these books. He has a right to
cross-examine if he knows.

Mr. Hartpence: It seems to me he should
first testify as to what rates do apply.

The Court: No; I will permit him to be
questioned as to his knowledge if these rates
do apply. If he does not know, then the testi-
mony is not permissible.

(Question repeated.)

Mr. Hartpence: Now I object unless it is
specifically stated which shipments are re-
referred to and which route is referred to,
because as the general question now stands

it might refer to shipments to California or
Nebraska.
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The Court: These shipments, he said
These shipments. We are only talking about
nine shipments.

Mr. Hartpence: Now I would like the ques-
tion repeated.

(Question again repeated.)

The Court: Add the words ‘‘on these ship-

10 ments.M

A. These are the only rates that would apply
on these shipments, no matter what route they
traveled.

Mr. Stout: I ask that that answer be
stricken out as not responsive.

The Court: I will overrule your motion and
permit it to stand.

20 Q. How do you know that these shipments could
only be made by a certain route?

The Court: He has not said he did. He
said this rate would apply no matter what
route they took, not that they could only go
by a certain route.

Q. Then you mean to say that if these ship-
ments went a roundabout way, the tariff would be
just the same as if they went in a direct line*

30 A. Yes, sir.

Q. If they went around by California it would
be just the same? A. Yes, sir.

Q. Then the tariff does not depend upon

distance ?

Mr. Hartpence: I object. It does not lie u
the mouth of this witness to state what it de-
pends upon.

The Court: I do not think there is any

40 doubt with any of us what he means. The



183
W. H. Buckenhurst, for Defendant— Cross

witness is standing up for the proposition

that once a tariff applies it applies whether

yon go by way of Honolulu or England or

whereever you go. That is what the witness

is trying to indicate. Isn’t it, Mr. Witness?
The Witness : Yes.

Q You do not know of your own knowledge
except from examination of these bills whether
these shipments were made according to the
Southern classification? A. That is all. ,

Q Only from your examination of those bills?
A Yes.

Q They might be made according to some other
classification?

Mr. Hartpence : I object on the gro*und that
that is calling for a conclusion of law.

The Court: Well, it is calling for a conclu-
sion that an expert ought to be able to give.
I will permit it,

A The Southern classification is the only
classification governing shipments coming from
the south.

Q It would be impossible for a shipment to be
Diade under any other classification? A. Coming
from the south.

@ Coming from the south ; it could not be made
under the watermelon classification? A. There is
ro watermelon classification,

ty. Isn’t there a watermelon classification in

ose schedules? A. There is a watermelon tariff,
watermelon rates.

Q Well, watermelon rates? A. Yes, water-

eon rates. Rates and classifications are two
seParate things.

water”elon rate included under the
d »m,. Ossification? A. The rules in the
S cafr°n govern the use of the tariff.
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Q. How is that again? A. The rules in the
classification govern the use of the rate tariff.

Q. Well, do you know then as a matter of fact
that shipments can only be made from these
points involved in this suit by the Southern
classification and cannot he made in any other
way? A. Southern classification.

Q. The shipper hasn’t the right to contract with
the initial carrier to carry it according to any
other classification than the Southern classifica-
tion ?

Mr. Hartpence: I object because the law

The Court: I will answer that question for
you, that you are absolutely right in vour
question. He cannot do it any other way.
Once the tariff is filed and the classification
is filed they are absolutely bound by it. If
they attempted to charge anything less than
that it would be a discrimination to the
shipper; if they attempted to charge any more
it would bind neither the shipper nor the car-
rier, and the very object in having the rate
is to do away with discrimination. That is
the very reason for the tariff. Otherwise all
this filing of rates with the Interstate Com
merce Commission, would be a useless thing
You see this whole situation grew, Mr. Stout,
out of the effort on the part of the Congress
of the United States to make umform” rates
and to do away with rebates with discrimina-
tions and secret arrangements and all tha
sort of thing, and therefore they permitted a
railroad company to file, or any concernt a
was a carrier to file, a classification andJ
to file a rate which would be adopted with
classification, and once that thing m file j
is absolutely and conclusively binding and
is conclusively presumed to be known o
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everybody that makes a shipment, and if the
carrier attempted to charge less than that rate
it would be an unjust discrimination as
against every other person than the one to
whom he gave that rate and would be unfair;
if he attempted to charge more the shipper
could say, “ Your rate is filed; you are bound
by it, and the effect of filing the rate was to
bind you to it; therefore I will pay no more.”
That is what the law has held in all these
cases, of Croninger vs. the Express Co. and
Karl vs. the Railroad and innumerable other
cases that have been decided. That is the con-
stant language of the courts.

Mr. Stout: But must there not be proof
that the initial carrier has filed those
schedules 1

The Court: Well, Mr. Hartpenc.e is endeav-
oring to establish that now by producing the
schedules themselves, certified under the hand
of the Secretary of the Interstate Commerce
Commission, which as I understand the law—
I have not had a chance to look at it—but as
I understand the law it is the method by which
those documents are to be authenticated when-
ever they are to be used anywhere as evidence.
Now he produces those things and says,
“Here are the schedules and here is the
classification, -and these two things are cer-
tified by the Secretary of the Interstate Com-
merce Commission as being the classification
and rates, and I offer those in evidence.” Now
my difficulty was not at all with the question
as to whether or not the rates once proven to
have been filed were conclusive. I have never
had any doubt on that point. My doubt has
Hen> through these cases, whether or not

10
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in this rating by showing that such dealings
took place between the railroad company and
the shipper as to bring them within the tanff,
—because there are two ratings. There is
only one classification; that is the Southern
classification, and the rate under that classifi-
cation, which governs, is the watermelon rate
under the evidence. Now that watermelon
rate fixes a certain tariff, but there are two
kinds of rates, one ten per cent lower than
the other, and the question in my mind al
the way through has been to find out how any-
one knew whether the higher rates was being
charged or the lower rate. I had no doubt
at all, and have no doubt now, that the tanff
as filed, if properly filed, fixes the rate, it
whether it was the watermelon rate or the
10% higher rate I have not yet had nmde
manifest to me. That as I understand is your
argument, isn’t it, Mr. Hartpence?

Mr. Hartpence: That is the whole tenor of
the contention.

The Court: There isn’t any question about
the fact that if this rate is filed by the initial
carrier it operates to the benefit of every con-
necting carrier.clear through to the final car-
rier, and every advantage that he would have
under the rate filed by him inures to the
benefit of every succeeding carrier. That is
absolutely determined by the United States
Supreme Court, and consequently the Penn-
sylvania Railroad Company in this case would
be entitled to take advantage of the rates and
classifications that were filed by the Georgia
Northern Railroad or the Southern Railroa
or the Seaboard Air Line in the south, pé
cause it is in the direct and consecutive hne
of transportation. Therefore this benefit in
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ures to tliem. That is perfectly settled every-
where, in all the cases. 'Then the next ques-
tion is whether or not these goods are shipped
under the watermelon rates or under the ten
per cent higher rate. That is the thing I want
to see determined. Then we have some other
important questions in this case. (It might
be said in passing that this is not an easy
case. It involves about as much difficulty as
I have ever seen in any case in this court.)
And another question which is going to con-
front you gentlemen in a few moments is with
respect to these bills of lading which are
signed by Mr. Clute. Now those bills of lad-
ing contain in addition to a receipt the ele-
ments of a contract, and as I understand the
law in this State it is perfectly settled that
when a man, in the absence of fraud, signs a
paper containing the elements of a contract he
is conclusively presumed to have known,
understood and assented to the provisions of
the contract; and here we have in five out of
nine of these bills of lading Clute’s signature.
Now it is true that you offered some evidence
to show that Clute did not read very well. It
is true that you offered some evidence to. show
that Clute did not know what was in these bills
of lading, but the law is absolutely settled in
this State by the Court of Errors and Ap-
peals, to mention a few cases in passing—
Fivey vs. P. R. R., 38 Vr., is authority for the
proposition in the very words I have just
stated. Then another case, Williams vs.
Leisen, 43 Vr., where the man said, “ I thought
I was signing a recommendation of some
books so that people would buy upon my
statement that they were good books and for
all those who liked that kind of books that was
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the kind of book they liked.. I didn’t read it.”
And the Court said,. “ Yon will not he let to
make a statement like that, because yon were
trying to impose upon the public by signing
a thing that you did not know anything about
in the expectation that they would rely upon
what you said. It was your business to read
it;” and if you come down to Bishop on Con
tracts, an elemental work on the subject, you
will find that “ one is never required to, and
never should be required to, accept a written
Iinstrument without being acquainted with its
contents. He should read it if able, or if
illiterate have it read to him, and when ke
signs a written contract the law presumes that
he has discharged his duty. Therefore,
whether in fact he did it or chose to waive the
privilege, his signature binds him.” Now
them are other cases,—Alexander vs. Brogley
and Alexander wvs. Bedford—all of them
speaking the same uniform language with re-
spect to the law governing such a conjecture
of circumstances, and they all say that when
a man signs a paper containing the elements
of a contract if he did not read it, and wasn’t
imposed upon in signing it, that ends it; ke
1s bound to have conclusively consented to the
contract. Now it is admitted in this case by
the testimony of the plaintiff himself that M-
Clute was his agent to purchase these water-
melons and ship them north, and all the things
that necessarily were involved in carrying au
that function or agency were involved in the
agency itself; and therefore when Clute &
tempted to make the shipment and signedt e
bill of lading he bound the plaintiff inte
action, and consequently if that bill of

contains limitations of the carrier’s hability
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which are not contrary to the law—for this
law, the Interstate Commerce Act, fastens
just what a carrier may limit his liability to.
For instance he cannot limit his liability so
as to absolve himself from the consequence of
his own negligence. He could not do it before
the Act and he cannot do it now—Dbut as I say,
so far as the law permits him to limit his lia-
if he signs the bill of lading he does

limit it. And then you will find in looking
through these classifications and schedules
that they say that if the lower rate is adopted,
then the carriage of the watermelons is sub-
ject to the carrier’s bill of lading. That is an
express provision in the tariff itself, or prefac-
ing the tariff itself. Now of course here is a
carrier’s bill of lading; here is a classification,
assuming now that it is in evidence. I am not
stating that it is in or not. If it is in, why
then the carrier’s bill of lading applies. Now
here are the bills of lading handed to Mr.
Clute at the time he made the shipment. Now
thing more and then I am going to stop
this very interesting discussion—to me, what-
ever it may be to anybody else—If these
tariffs were filed and if this classification was
thus govern this case, then our case

ot Hill vs. Adams Express Co. has no more
earing upon this case than the wind that
lows outside the Window, because in the case
Tm SaS —  Southern Bailway Co. wvs.
mM. Carr, a case that is reported in the opin-
of the United States Supreme Court, the
ourt says: ‘‘The valuation the shipper de-
ares etermines the legal rate where there
re two rattes based upon valuation. He must

wyTun®pl?e °f the rate aPPlicable and actual
want o‘? h
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when made out and paid is notice and its effect
is not lost although it is not actually posted in
the station.* So you see that meets the point
you were talking about a moment ago with
this witness, as to whether or not these rates
were posted at the point of shipment, because
the law seems to be settled in this Carr case
that the rate when made out and filed—that
is all—is notice and its effect is not lost
although it is not actually posted in the sta-
tion. In other words, when the rate is filed
it becomes just the same as a deed which is
recorded, notice to all the world of its con-
tents.

I thought it wise to go so far
seems to me to be the law governing the case
so that we may not be groping around at
cross purposes when you make your objec-
tions. Now we will proceed.

Mr. Hartpence: The exhibits were offered
at the time of the cross-examination.

The Court: I understood Mr. Stout was
crossrexamining and you made an objection
and in the course of deciding the objection I
took occasion to make these few remarks.

Mr. Stout: I renew my objection to the re-
ceipt of these schedules in evidence, on the
ground that there isn’t any evidence yet
whether it was under the one rate or the other
rate,—the 10% higher or the 10% lower.

The Court: You were cross-examining; you
were not objecting to the offer. You hawe
completed your cross-examination?

By Mr. Stout:
Q. How do you know that these schedules are

the same as the schedule filed with the Pennsy

40 vania Railroad which you have seen?

into wha
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Mr. Hartpence: I object. The witness has
testified that these schedules which have been
offered are the schedules that govern, and I
cannot see what difference it would make
whether they are the same as the schedules
filed with the Pennsylvania Railroad Com-
pany which he has seen.

The Court: I suppose that the reason for
that question, and the reason that validates
the question, is that he says he is familiar with
these rates, and counsel has a right to find out
how he got his familiarity. Of course if they
are not the same rates as were filed with the
Pennsylvania Railroad Company the next
question would be how did he know that these
are the tariffs that govern.

A. By the Interstate Commerce Commission file
number—

Q What is that? A. By the Interstate Com-
merce Commission file number on the tariff.

Q That is the way you identify these schedules
with the ones you have seen before, by just the
number? A. By the Interstate Commerce Com-
mission number.

Q Further than that you do not know? A. I
Kowby using them.

.JJjy y°u have not compared these schedules with
r6 izgu/ﬁs on with the Pennsylvania Rail-
road? A. No.

AMal A°U A no” know of your own knowl-

A ey are the same schedules? A. No.

Mr. Hartpence: 1 object to the form of the

question. It is a declaration of counsel, and
not a question.

Q Do you?

The Court: He has put the interrogative
part m by saying “ Do you?”.
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A. They must be the same, because they are
all—

Q. Do you know whether they are the same or
not? Yes or no? A. No; I would not swear to
that.

The Court: I suppose as a matter of fact
if you mean identical, they are not the sane,
because these are the ones that are being
offered’ in evidence and the ones in Philadel-
phia are the ones being used by the Pennsyl-
vania Railroad.

Q. I mean similar. Have you made such a com
parison of these schedules with the ones on file
with the Pennsylvania Railroad so that you can
testify that they are similar, on different paper,
etc., but that they are similar? A. I can.

Q. What is the source of your knowledge? A
By reference to the tariff that I handle at nmy
desk.

Q. You can recall the tariff from your mem
ory, can you? A. I can.

Q. And what is the tariff on a shipment of
watermelons from Pavo, Georgia, according to the
Southern Classification?

Mr. Hartpence: I object. This witness has
not said he can tell what a specific rate is.

The Court: And I do not suppose anyone
on earth can unless you give him the weight.
There is a minimum weight of 24,000 pounds
according to the schedule, and under that a
Certain fate i1s charged and over that I sup-
pose something different in proportion tot e
excess. Now you say “ What is the rate on
watermelons ?” If it is 50,000 pounds it would
be one charge and if 24,000 pounds or lessi
would be another, so consequently your ques

tion 1s unanswerable.
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Q Well, on 28,000 pounds.

Mr. Hartpence: I object. This witness has
not testified he can state from memory what
the freight rate is; he has said he recalls the
tariff, but I think he means the book which is
technically known as the tariff.

The Court: I will permit the question.

A What was the question?
(Question repeated.)
Mr. Hartpence: I object because there is
no point of destination stated in the ques-
tion.

Q From Pavo, Georgia, to Jersey City? A. 1
cantell you that by referring to the tariff.

Q But without referring to it you cannot tell?
A T can from memory but I can show you in the
tariff. I know what it is from memory.

The Court: Don’t let us waste any time.
First of all, if the rate is filed with the Inter-
state Commerce Commission and the Pennsyl-
vania Railroad Company uses, for instance,
schedule 38 of rates, or whatever the name of
the schedule is, and they have that there, cer-
tified by the Interstate Commerce Commis-
sion, and then a rate is offered here certified
by the same Commission, and it is the same
fate as the one shown in the schedule., why
lsn t that sufficient? Of course no man can
say of his own knowledge.

whetwnt y°U say y°ur °vvn knowledge
MffW + Se shiPments were made under the

Vhat Trate r under the lower rate? A. From
rate ~ here tliey are made WMlei the lower

~ ariPence: * object as irrelevant as
s examination at this point.
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The Court: I will permit it. I think it
tends to probe his knowledge of what the rate
was.

Mr. Hartpence: He is not now under cross
examination. I have not concluded my direct
examination yet.

The Court: I will permit it.

Q. What do you see there that makes that fact
known to your mind? A. As a rule when they are
shipped under the higher rate they are stamped
on the bill of lading “ Carrier’s risk is not re
leased.”’

Q. You say “as a rule;” but it is not always
done, i1s it? A. On every case I have ever seen.
By the Court:

Q. Suppose that is so, what does it mean on this
Southern bill of lading where it says “ Released”?
A. That is what I say,—“ Released.” The rate
used there applies.

Q. And if it is not stated “ Released” the rate
given there does not apply? A. No; if it is noted
on the bill of lading “ Not released.”

Q. Then it applies? A. Then the 10% higher
rate applies. It has to he noted on the bill of lad-
ing “ Not released.”

Q. Then suppose there is nothing on the hill of
lading at all? A. Then we take it for granted that
1s it released.

Q Why do you take that for granted? A. Sm
ply because he did not put on “ Not released.”

Q. Then apparently your notion as to whether
the tariff rate applies depends upon what the agent
of the carrier does at the point of shipment? A
He is the man who makes out the bill of lading.

Q. And with that apparently the shipper had
nothing whatever to do? A. Well, the shipper

4Q makes that agreement with him.
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Q But if lie puts nothing on, then there is no
agreerment, is there? A. Simply the straight bill
of lading then. The straight bill of lading applies.

Q Then if the straight bill of lading applies,
the Southern rate is not charged, is it? A. Yes,
the regular rate is charged, the rate published in
this tariff. Now if it is entered on here “ Not
released,” then— v

Q Then is there anything in the classification
ar in the schedule that you know of that bears
upon the question of saying “ Beleased” or “ Not
released” on the bill of lading and thus determin-
ing whether one or the other rate is the one
adopted? A. I don’t know whether I can just put
ny hand on that or not.

Q Because if there is, that would settle it and
thenwe would know just exactly what applied. A.
fes sir; I have it here.

Q What is it? Let us hear it. A. Shall I read
1t to you ?

Q Read it out. A. “ The reduced rate specified
m 1s classification will apply only on property
sipped object to the conditions of the carrier’s

Property carried not subject to
econditions of the carrier’s bill of lading will be
h uf canaer,s liability, limited only as provided

y tne common law and by the laws of the United

ates and of the several states in so far as they
hid/ “roPerty Ik118carried will be charged 10%
h //r~Slbject to a miniinuni increase of 1% a
oondif*  P°an(ls>than if shipped subject to the

?f the carrier’s bill of lading.
ruK isvIlri£ H bat where is the part of the
theill- a 1 . cates which one you adopt? A. If
{g%{/) L}Rivsi gdﬁ(%}%%t agree to this 1 should not think

half oTtw f hem ?d not sign ¢? He did not sign
* lhen your motion as an expert 1s
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that if he does not sign it he does not agree to it
and consequently the lower rate apphest A We
have to take it that way.

Mr. Stout: I now renew my objection to
the receipt of these schedules in evidence m
the ground that the rate under which these
shipments were made has not been proven
that the classification can be determined.

The Court: Well, we have gotten this far
in the evidence, that if there is a bill of lading
signed by the agent of the carrier and the
shipper and it is suggested on that hill o
lading that the things shipped are released,
that then the lower rate does apply, but that
if the shiper does not sign the bill of lading,
why then it does not apply. Now we have
both classes of bills of lading here and conse-
quently your objection to the admission o
these tariffs is riot well taken, because a
tariff will apply, so far as the evidence now
goes, to those that were signed, but will not
apply to those which were not. That is tne
logic of the situation so far as I get it rom
the evidence of the witness. f

Mr. Stout: Then I object to the recelpt a
the schedules or tariffs in evidence as to tre
four bills of lading that were not signed oy
the shipper. . .

The Court: Well, I let them m evidence
and then I will have to limit the aPPllcatl
of them, upon your request to me to ekarg
in some such way, that they are inapp IC ’
when the time comes.

(D-30, D-31 and D-32 for identification
ceived in evidence.)

The Court: So as to get it down cleary
the record, won’t you tell us again m4
few words, when that watermelon rate p
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plies? Just in yonr own words put that right
down.

A. Well, this watermelon rate applies when the
bill of lading is made out, ordinary hill of lading
made out and signed by the agent and by the ship-
per, then the rate quoted in the tariffs on file is
the rate that applies.

The Court: And you also told us when the

1 hill of lading contains on it a notation,—to

what effect?

A. If the bill of lading has a notation “ Not re-
leased,” then we must apply the 10% higher rate
n accordance with the Southern classification.

The Court: And when the bill of lading
contains a notation on it “ Released,” then it
is understood that the lower rate applies?

A. The lower rate applies.
The Court: And that the transportation is
subject to the carrier’s bill of lading?

A Yes.

% Mr. Hartpence:

Q Now will you turn to the tariff and classifi-
cation governing the shipment from Pavo, Gfa, to
dJersey City, of car No. ABA 20917, covered by the
ml of lading marked P-1, and state what the tariff
k that shipment? A. The rate from Pavo, Ga.,
° Jersey City is 47 cents per hundred pounds, sub-
ject to a minimum of 24,000 pounds.

% the Court:

Q By aminimum you mean, I suppose, that any
®ipment of freight up to 24,000 pounds goes ac-
cording to that rate? A. Yes Sir.
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Q. And after 24,000 pounds, that is above that,
you charge additional for the excess. A. Yes;
actual weight;

Q. So much a hundred pounds additional! A
Yes, sir.

By Mr. Hartpence:

Q. And will you in the same manner state the
tariff upon the shipment from Barlow, S. C, to
Jersey City, N. J., covered by exhibit P-2, car
Sou. 35039! A. Is that Bartow, Ga.!

Q. It looks to me like Bartow. A. Barton, S C
The rate from Barton, S. C., to Jersey City is 3
cents per hundred pounds, subject to a minimum
of 24,000 pounds.

Q. And will you in like manner state the tariff
upon the shipment of car Sou. 38162 from Allen-
dale, S. C,, to Jersey City, covered by exhibit P-G
which I show you! A. The rate from Allendale,
S. C, to dJersey City is 35 cents per hundred
pounds, subject to a minimum of 24,000 pounds.

Q. And will you in like manner state the tariff
on car SAL 22453 covered by exhibit P-3 shipped
from Ulmers, S. C,, to Jersey City, N. J.! A. 'The
rate from Ulmers, S. C., to Jersey City is
cents per hundred pounds, subject to a mininmm
of 24,000 pounds.

Q. And will you in like manner state the tariff
upon the shipment from Kline, S. C, to Jersey
City, covered by exhibit P-7, car Sou. 25284! A
The rate from Kline, S. C,, to Jersey City, 35 cents
per hundred pounds, subject to a minimum o
24,000 pounds.

Q. Will you likewise state the tariff upon the
shipment from Ulmers, S. C., to Jersey City, N U
of car SAL 24096, covered by exhibit P-9! A. The
rate from Ulmers, S. C., to Jersey City is 3 /s
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cents per hundred pounds, subject to a minimum
of 24,0u0 pounds.

By the Court:

Iria you state the rate on that one (indicat-
ing;, P71? A. Yes, sir—Kline.

What did you say the rate was? A. 35.

How do you make that out? That is an un-
signed bill of lading and you said that the rate
was 10% per cent higher on the unsigned bill of
lading. A. Well, I was quoting the rates here.

Q 1know you were quoting the rates, but you
were not quoting them right, according to the tes-
timony. It would be 10% higher, wouldn’t it? It
would be 38%% cents, wouldn’t 1t? A. In that case
i}gd?}ﬁpment from Kline would be 38" per hun-

Q And the same would be true, would it not, of
these other ones you have been talking about that

bj. And. the same would be true of P-2, would
itnot? A. Yes, sir—no; that is signed.

Q Oh! P-2is signed. It would be true of P-1,
rom Pavo, Gfa.? A. Pavo was 47, and 10%—it
would be 51.7 cents.

% Mr. Hartnence;
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Q. Will you likewise state the rate upon the

. shipment from Kline, S. C., to Jersey City, N J,

10

20

30

of car Sou. 32937, exhibit P-81 A. That would be
38.5 per hundred pounds, subject to a minimum of
24,000 pounds.

By the Court:

Q. That would be 4171? A. No; the original
rate is 35.

Q. Oh! You have added your 10% on that? A
Yes, sir. Now these bills of lading do not come
into our office. The receiving agent has these.
Now we get what we call a revenue waybill that
has the charges on it and from that is what we
check our rates and extensions.

By Mr. Hartpence:

Q- Now will you likewise state what would be
the tariff on a shipment from Pavo, Ga. to Jersey
City of car AB&A 21907 covered by exhibit P-1
if shipped at the reduced rate mentioned? A. You
mean at the released rate ?

Q. At the reduced or released rate? A. The
rate would be 47 cents per hundred subject to a
minimum of 24,000 pounds.

Q. And will you likewise state what would be
the tariff upon the shipment from Kline, S. C, to
Jersey City, N. J., of car Sou. 32937 covered by
exhibit P-8 at the reduced or released rate? A $H
cents per hundred pounds, subject to a mmimumo
24,000 pounds.

Q. And will you state likewise the tariff from
Kline, S. C.,, to Jersey City of car Sou. 25284 cov-
ered by exhibit P17 at the reduced rate or release
rate? A. 35 cents per hundred pounds, subjec
to a minimum of 24,000 pounds.

Q. Will you likewise state the tariff [PO]L e

40 shipment from Allendale, S. C., to Jersey th)
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/
N J, of car Sou. 38162 covered by exhibit P-6 at
the reduced or released rate? A. 35 cents per
hundred pounds, subject to a minimum of 24,000
pounds.

Cross-examination by Mr. Stout:
Q You in your experience have not made up

the rates from bills of lading, have you ? 10
Mr. Eartpence: I object.—I withdraw the
objection.
A. No.

The Court: He has already told you that
he made them from waybills—from revenue
waybills.

Q Do those waybills to which you have re-
ferred contain the point of origin and the point of
destination—do they when you receive them? A. 20
Yes, sir.

.Q Just the same as the bills of lading? A. Yes,
ST

Mr. Hartpence: I should like to offer the
claims, filed by Mr. Albrecht in this case which
were marked for identification.

Mr. Stout: No objection.

(D-12 to D-20 inclusive received in evi-
dence.)

Mr. Hartpence: We also offer exhibits D-10 30
and D-11 for identification, which were proved
outhe plaintiff’s case.

Mr. Stout: No objection.

Thomas A. Kavanagh, sworn.

&N anima™on by Mr. Hartpence:
Hobokenf6 d° y°Ulive? A* 1008 Park Avenue,

40
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Q. What isyour occupation? A.Terminal Chief
Clerk of the Baltimore & Ohio Railroad, pier .2
New York.

Q. How long have you been in that position? A
Since June 5,1913.

Q. How long have you been in the railroad com
pany’s service? A. Seven years.

Q- And in what capacity? A. Various capaci-
ties from 1906 down.

Q. And where have you been located during that
period? A. Pier 27, East River; Pier 7 North
River; 22, North River, 26 North River, back to 2
North River.

Q. During that period of six or seven years?
A. Seven years.

Q. Do you recall any labor disorders in 1912 in
July at the pier where you were stationed? A
The B. & 0. Railroad, I do.

Q. What was the nature of that disorder? A
Why, the laborers wanted more money per hour
and they went out on strike in order to get it.

Q. Do you know when they went out at your
pier? A. July 12

Q. How long did the strike continue? A. About
a fortnight.

Q. Do you know whether it existed at any other
place besides the B. & O. pier? A. It existed at
the West Shore, the Morgan Line and the Pern-
sylvania to my knowledge.

Q And what was the cause of the strike, do
you know, at these places? A. It originated—

Q. I will withdraw that question. What do you
mean by the Morgan Line? A. It is connected
with the Southern Pacific Company—coastwise

steamships.
Q. Do you know where the strike originated? A
At the Morgan Line. a

Q. You mean the Morgan Steamship hnel

4Q The Morgan coastwise steamships.
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Q And what was the extent of the strike to your
knowledge along the North and East Rivers, New
York? A. Well, the laborers of the Morgan line—
or rather the seamen—went ont first, and then it
got onto the freight handlers on the Morgan Line,
and the other laborers, with the Pennsylvania,
the West Shore and the B. & 0. going out in sym-
pathy with them.

Q Do you know about how long it was before
the general strike subsided? A. About a fort-

Q Where were you during that fortnight? Ac
Well, my occupation at that time was chief clerk at
the 26th street station, North River, and I had to
come down to pier 22 at various intervals in order
toclear up shipments and it necessitated my going
along the waterfront in a radius of from Duane
street to Canal. Within that radius these piers
are located.

Q When did you go, in the daytime or at night?

Inthe daytime, of course.
Were you over there at all at night? A. Not
at night:—that 1s, after 5:30.

Q During the time that you were there and went
mPand dowa as you have stated, did you notice any

omonstration of violence or disorder? A. Why,

witl loud and seemed to be not
A evarious companies that they were out on *
anT{Se*me(* wrangling among themselves

]* tMInS to create disorder with those various
¢ hat employed them to do the work.

strikers® Wr°m  you mean by ‘‘they” ? A. The

froriA? 1 Wller® were they congregated? A. In
West street Var*OUS P*ers and on the sidewalk of

the *s N est street a street that runs along

0
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areri 1 er °t the shore line? A. Yes; the piers 40

|- Ollthe margin of the street.
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Q. Was there any nnusnal gathering of men at
those times? A. Oh, yes.

Q. How many? A. Oh, some hundreds.

Q. How did it subside when the strike ended;
in what manner, suddenly or gradually? A. Yes,
it came suddenly.

Q. How did it subside or end? A. Well, theren
went back to work.

Q. And were there any evidences of disorder ar
confusion after they went back to work or did it
stop suddenly ? A. It stopped suddenly.

(No cross-examination.)

Abbaham B. P1 ant, Sworn.

Direct-examination by Mr. Hartpence:

Q. Mr. Plant, what is your business? A. I am
freight train master of the Pennsylvania Railroad,
Jersey City.

Q And what are your duties as freight train
master? A. I have charge of the terminal yards
and the floating of freight to and from New York.

Q. Terminal yards where? A. Greenville, Jer-
sey City, Harsimus Cove; also New York and
Brooklyn.

Q. Do you have any clerical force under your
supervision? A. Yes; I have an office force s
pier D at Jersey City.

Q. And that is where you are located? A. les>

’ ”Q. Are yon familiar with the conditions andsnr
roundings of the terminal yard at Jersey City an
the piers of the Pennsylvania Railroad Conpany
in New York? A. Yes, sir.

Q. Piers 27, 28 and 29? A. Yes, sir.

Q. How long have you been in the posi 10
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which you now hold? A. Why, in my present po-
sition aDout rive years—five years next February.

Q Where were you prior to that time? A.
Prior to that time I was chief train dispatcher for
the New “ork Division in Jersey City.

Q How long have you been in the service of the
Pennsylvania Railroad? A. 28 years.

Q Now, Mr. Plant, do you have any recollec-
tion of a labor disorder or strike which affected
the Pennsylvania Railroad Company in Jersey
City and New York in July, 1912? A. Yes, sir;
onthe night of July 9th I was notified at my home
about 7:15 by my night representative that there
was a strike at piers 27, 28 and 29 and they would
not be able to handle any perishable freight there,
and immediately I went to the office, reaching
there, to the best of my knowledge, about 9
oclock, at which time I got in communication with
the firm of Stillman, Ferry, Head and Ferris to
procure some men, and they in turn told me that
they had got some Italian on the east side of New
York, Peregrini I think his name was, and between
the following morning and the following night
they furnished about 150 men which we sent to
tew York by tugboat, picking them up on the
rast River, sending them to piers 27, 28 and 29.
+ alidltlon to that during the several days follow-
ing there were a number of men brought from the

1 erent points on the road such as trackmen and
uarrymen from the Trenton division, brought

’

ar’i *sent  tile PYer on tugboats to work,
aso looked after the housing of our men over

thA?Seyi 1ty’ where we housed the men and fed
t and we also took care of a number of the
thAnfif ferryhoats and tugboats and transported
0 W? fortJ] on tugs and covered lighters,

wail v , you transPert them back and for-
y tugboats? A. Our advice from our agent
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in New York was that it would not be at all safe
for these men to go to their homes through the
streets; there were bodies of men who were pre-
sumed to be strikers in front of the doors who
might interfere with them, and we did not want to
take any chances with them, and consequently we
took care of them on the Jersey City side and
brought them on ferryboats.

Q. About how many men during all that time
did you procure for that purpose? A. I personally
had to do with the hiring of 133 men. I made the
agreement with the concern to pay them so nuch
for furnishing the men.

Q. How soon after you were notified on July
9th did you procure those 133 men? A. To the
best of my memory the first lot of men, about &),
were sent over to the pier the following morning,
possibly 8 or 9 o’clock, and seventy some the fol-
lowing evening, Tuesday evening, possibly about
6 o’clock.

Q. And were those men experienced freight
handlers? A. Not from my understanding they
were not; they were simply picked up from around
the east-side of New York, anyone they could get.
From what I saw of them a good many of them
were not big enough to handle the work.

Q. Did you make any efforts to procure expe-
rienced men? A. No, I did not make any effort to
procure experienced men. All I wanted to get was
men of some kind to attempt to handle this busi-
ness we had on our hands.

Q. And these different persons or concerns that
you have referred to that you got men from, what
sort of concerns were they? A. The only one I had
any dealings with, as I stated before, was this
Pelegrini, I think his name was, located on the
east side of New York. I am not familiar with his
address. He was brought to my office by a mem
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ber of the firm of Stillman, Dolly, Head and Fer-
ns and I made an agreement with him to pay him
$aman for all the men he could get.

Q And those men were understood to be what?
A There was not any understanding about it; we
simply asked for ruem

Q And did you state what you wanted to use
themfor? A. Yes; they were known to be strike-
breakers.

Q Did they understand at the time they were
enployed that this strike was in progress and they
ware to be put to work on those piers? A. The
party of whom we employed them understood
that; I do not know what the men understood.

Q What did you do, if anything, with regard
to the management of these men after you sent
them over to the piers? A. Nothing whatever.
After they got to the pier they were under the di-
1ot charge of the pier agent and the superintend-
at of the piers. I had charge of transporting
themen, of taking them to and fro across the river
anight and also looking after them to a certain
extent as to housing and.feeding them.

Q And for how long a period did you continue
Odo that? A. Well, I was at my office continu-
ously from Wednesday night, when the strike
roke out, until the following Sunday night. I

10

20

|Bj| H office and did not go home at all, and 30

eiollowing Monday morning I think—from the
I came to the office on Monday morning I
asnot home once during the week until the strike
s over, which was about the 17th or 18th as
el aS* ¢?n remer | Aber, and we resumed our nor-
asu”era®ons the pier on Sunday night so far
e peach market was concerned. Of course
fipiJw*6 ?onges’e(™ wifh the ordinary class of
the ° °Tlng the nses that were being made of

Pier during that period and the accumulation 40
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was not entirely cleared np until about the 4th
or 5th of August, I should judge, when we got
down to a normal basis.

Q. What do you mean by the ordinary class of
freight! A. Why, such as merchandise and slow
freights that normally went to New York.

Q. Non-perishable freight! A. Non-perishable
freight—a very little of it of course sent over
there.

Q. Where did the non-perishable freight go that
went from Jersey City to New York! A. During
the period of the strike!

Q. No; ordinarily. A. Do I understand you to
refer to piers 27, 28 and 29!

Q. Well, I was merely asking you if you knew
where it went! A. During the time of the strike?

Q. No; during the ordinary course of business
to what point in New York would non-perishable
freight going from Jersey City go! A. We sad
non-perishable freight to New York to the 3%th
street station, to piers 27, 28 and 29, piers 1, 4 and
5 on the North River.

Q. Do you know to what point in New York per-
ishable freight ordinarily went that went east-
ward from Jersey City over the Pennsylvania.
A. Yes, pier 29, New York:

Q. Did all perishable fruit go to pier 29 con
signed to New York, .or aren’t you familiar wi
that! A. To the best of my knowledge, all per-
ishable freight is consigned to pier 29. We do
have perishable freight go to Wallabout Mar «
in the way of vegetables. During the vegeta e
season there are a large amount of vegeta 3
peaches, sent to Wallabout station for Wallabout
Market, but that is small compared to pier 2 .

Q. Where was the perishable fruit market i
New York generally! A. Pier 29, New Yor .

Q. And what can you say as to watermelons
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ing consigned to New York? A. Why, a carload
of watermelons in bulk consigned to New York
would be delivered in Jersey City freight yard.

Q Was that the market for watermelons for
New York market? A. Yes, and to the best of my
knowledge for the last'fourteen years there has
ot been any watermelons sent in bulk to pier 29,
bt I have seen on the pier some barrels of water- 10
melons early in the season before the melons in
bulk would start to be moved.

Q They would be less than carload lots? A.
Yes, sir.

Q What efforts beside procuring and caring
for these men that you have referred to were made
toyour knowledge to handle the situation or move
the freight that came to Jersey City at that time?
A Well, the checkers over at pier 29, as I recall
d, or at least I was advised so, a number of them 20
went out, and I sent some clerks from our office
and also some clerks employed on our float bridges
and along there, and sent them over for checkers,'
and of course there were a large number of men
sent through the superintendent’s department who
were sent there that I did not procure. They were
secured by the superintendent’s chief clerk and
through his department.

Q What was the effect upon the movement of
weight consigned to Jersey City and New York 30
® he Pennsylvania of that labor disorder? A.

. ¥it resulted in congesting our yards with va-
rious kinds of freight for the New Yofk piers,
1a d wecessary to hold this business back at
~ Meadows yard. After possibly the third day

m11/11?6 as.near as I can remember, we had
on % 278business back in the Meadows on ac-

gestecl the Harsimus Cove Yard being badly con-

Q Was any extra motive power put on or anv 40
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extra service men, to relieve tlie congestion? A
Not at Harsimns Cove. Onr float bridge operation
was very much reduced; we practically did not
have anything at all there and it resulted in using
the pier usually used for -floats for other opera-
tions in the yard.

Q. So that there was extra power occupied in
moving freight? A. Of course I cannot testify
that from my personal knowledge, only from ny
conversation with Mr. Taylor, the yardmaster in
charge of the yard at that time.

Q. And is Mr. Taylor in your department? A
He is under my supervision.

'Q. And the details of that— A. The details of
the yard operation he is entirely familiar with.

Q. Do you know how long after the strike itself
ended that condition of congestion continued? A
As I said a few minutes ago, to the best of ny
knowledge I think it was about July 3rd or 4t
when our yards began to begin to assume a nor-
mal condition.

The Court: Do you mean that?

A. About August 3rd I should say.—Excuse ne
(No cross-examination.)

Charles W. G ehn, Jr., sworn.

Direct-examination by Mr. Hartpence:

Q. What is your business? A. Chief clerk totn
division superintendent.

Q. Pennsylvania Railroad? A. Yes.

Q. Where are you located? A. Pennsyv
Station, New York City. LF

Q. Who is the division superintendent? a.

40 S. Krick.
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Q How long have you been in that position!
A Alittle over three years.

Q Did you have any railroad experience with
t}}n;aﬁennsylvania Railroad prior to that time! A.
I

Q How long! A. 29 years—that is 29 alto-

Q And where have you been located generally
during that period! A. Philadelphia prior to
comrer to New York.

Q When did you come to New York! A. June,
1910.

Q You have been stationed in New York ever
since that time! A. I have.

Q Have you any knowledge of any labor dis-
order or strike at the Pennsylvania Railroad piers
mNew York, 27, 28 and 29 in the month of July,
19122 A. I have.

Q What was the nature of the disorder! A.
Wel, T was called at the house about near mid-
Isli:ng}tlée and told that the laborers had gone out on

Q What did you do then! A. I came into the
ahee and found that arrangements had been made
Oget hold of some men, and then we got all the
rackmen we could get together, both from our
ivision and the New York division—that is the
track laborers—and got them to work on the piers,
iter which we got in touch with some labor

hreake”1M118 *S a’enc”es who furnish strike-

Q Where were they located» A. Well, there

am °ne “rm hi Philadelphia, some in New York,
a?ti/mon __ Bolvidere Division, now known
asthe Trenton Division.

are aSa rGSult of those efforts did y°u Pu-
ttie nip” JI6E Prace ~he strikers at
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thatw/8 uihus es’ we procured all the men 40

natwe co e,
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Q. How many did yon get, do yon know, about?
A. Well, we got close on to five hundred men.

Q. And what did you do with them after you got
them? A. The agencies—or at least these strike-
breakers, they were told just where to send the men
to. Some were sent to Jersey City and there
taken care of by the trainmaster, that is distrib-
nted from there to pier 28 or wherever we had any
trouble.

0. And how long did the trouble continue? A
Well, these fellows returned to work on I thnk
it was about the 8th day.

Q. And did the disturbance continue after thet
in any way? A. No disturbance, but it was a con-
siderable long time before we got everything
cleaned up, everything in working order.

Q. What do you mean by cleaned up and in
working order? A. Well, there was a considerable
congestion of freight.

Q. Where? A. For pier 28.

Q. Where was the congestion? A. The conges-
tions were on the Jersey side.

Q. Do you know when that congestion was
cleaned up? A. Not the exact date; it was sone
time around the middle of August.

Q. What did you personally do, Mr. Glenn, if
anything, in the way of extra service during the
time that labor disorder continued? A. Well, 1
was on duty continuously from the time I got m
after midnight when I first heard of the strike
until the following Sunday.

Q. And how about after that? A. I putina-
most continuous time after that until the men re-
turned to duty. |,

Q. And did that in any way affect your dfice
force? A. Oh.yes; we worked the men overtune.
Ordinarily we close at 5:30, but during the oon
tinuance of the strike we were open all nigh"
day and night.
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Q And how as to the men in charge of the de-
partment connected with this strike, were they per-
forming any extraordinary service in the effort to
reduce it and to handle the freight? A. Yes—that
isas far as the clerical force do you mean?

Q The clerical force and heads of departments.
A All heads of departments were working over-
tire, that is working day and night.

Q Doing what? A. Supervising at pier 28 and
wherever we had any trouble—in other words,
they were working a good deal overtime in order
to get everything in good working shape.

Q And what were they doing with regard to
moving the freight, relieving the situation, in that
time—making any efforts at all to do that? A.
They were. I think that the freight train master
probably could answer those questions from a
transportation standpoint. In a general way I
have a general knowledge of everything that went
an

Q Well, was everybody hard at work trying to
relieve the situation? A.Everybody was working

Q And did you see any of these men that were
procured through these agencies after you got

emand they were directed where to report? A.
the laboring class ?

J ~es* A. Yes; I took a walk down to pier 28
# saw those fellows working for a couple of
flights, well, between 9 and 12.

Q When you refer to pier 28 you mean the
general location? A. 27, 28 and 29, yes.

and on y°Uknow what portion of piers 27, 28
j a 2 were devoted to perishable fruit? A. I
110 + The agent I think can tell you that.

10
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Mr. Hartpence: We ask your Honor to take
judicial notice of the fact that July 21, 1912
fell on Sunday.

The Court: All right.

(Becess.)

Mr. Hartpence: 1 call Mr. Shirley. No
response.)

(Testimony closed.)

Mr. Hartpence: We desire to move for a di-
rection of a verdict in favor of the defendant and
against the plaintiff, first, as to the 4th, 5th, Gh
and 7th counts of the complaint, which refer to the
shipments of melons in cars 22453, 15841, 23256
and 24096 and covered by bills of lading P-3, P-4,
P-5 and P-9. Those bills of lading contain the con-
dition that claim for any loss or damage shall be
presented to the carrier at point of destination
within ten days after the refusal of the cars in
question. The undisputed testimony in the case
1s that the car referred to in the 4th count was
refused on the 27th day of July, 1912, and in the
5th count on the 25th day-of July, 1912, and in the
6th count the 27th of July, 1912, and the 9th count
the 26th of July, 1912, so that July 27th was the
last day in the case of any one of those four cars
on which the cars were refused, and the earlies
date, according to the evidence, upon which claim
was pfesented in writing was September 3 191,
which was beyond the ten days period, and i
seems to us that the evidence is so conclusive y
respect to those cars that the plaintiff has faie
in any way to show the right to recover in a way
that he is entitled to go to the jury.
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The Court: Well, what do you gentlemen
say about that f
M. Stout: We first say that the refusal slips
signed by the plaintiff in reference to these cars
may amount to a claim, and if so they were made
mthe day the goods arrived at the point of des-
timtion. The law in reference to such stipulations
a1 find it is that such a stipulation in a bill of
lading is not applicable to depreciation in the
property due to delay in transportation nor to a
cae where the consignee refuses to receive the
property on the ground that it is not tendered in
proper condition. The Commission Co. v. Flat-
behR R., 80 Missouri, and the Gulf, etc. v. Gold-
@ 3 Texas Appeals—
The Court: What is the provision of the bill of
lading on that point!
M. Stout: “ Claim for loss or damage shall be
made in writing to the agent at the point of de-
livery promptly aft y grrival of the property, and
if delayed for mor than ten days after delivery
of property or aftel due time for delivery thereof,
|~ carr’er hereunder shall be liable in any event.”’
0f0 GSS in those instances where a piece
Y P"Refty, say machinery or something of that
, " Mas been delivered, that the consignee can-
Im iv 6" at i%ece  machinery or property that
for +6en “ama&ed in transportation and hold it
ttp W Or ~ ree or tour months and then notify
rdeCarter’ In otller words, the reason for the
uri v carrier should have notice of the
[mto ' +W™n  these cases the carrier did have
IWeqallr 1 °t a™ al of all these shipments.
Taduj S"* at micter the law it does not apply,
ILon f 6reaso? t°r it would exclude the applica-
tonfllrr SUit *n re”erence to those cars; and
I whether Jlerraore the question is to be determined

nake an are binding contracts in order to
y or the conditions applicable.
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The Court: Are they signed?

Mr. Hartpence: Yes, sir; all four are signed.

The Court: If they are signed they are binding,
There is no escape from that.

Mr. Stout: I would like to be heard on that.

The Court: I will hear you on that, but I dont
care to hear you on that branch of it now, because
I am going to determine this particular motion m
another ground. I think, Mr. Hartpence, that this
provision of the bill of lading is not at all ap-
plicable to the present case. The very wording of
the section of the bill of lading upon which yon
rely is that the claim shall be made within ten
days after delivery. In this case there never ves
a delivery. There was an absolute refusal to ac
cept any delivery; consequently the provision &t
the bill of lading never became effective or opera-
tive as against these parties, and of course e
reason, as.suggested by Mr. Stout, is plain: ashp
per ought not to let all the evidence get out ol the
way after he has taken the goods and strip e
carrier of the ability to prove the situation w e
they were received; when all the facts are tres
in the minds of the parties and.when they can
easily and immediately verified. Manifestly u
der such circumstances it is reasonable that
should be a claim put in within such time as tn
fresp evidence could be obtained by the carne
order to rebut the claim; but where the car®\j
has a notice served upon him that a deliTOy
not be accepted, why it is perfectly manifest
it would be nonsense to make a claim a
intend to sue him for the price of the goo s
he already knows that you refuse to re”elV® ¢ *
The very object of the notice is served by
of the refusal, and therefore the language t
provision will be construed most strongy On

40 the carrier under all the decisions. It 1S
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bill of lading, his own provision, and it will re-
caive a strict and literal interpretation, and when
ke says within ten days after delivery and there
is not a delivery, the stipulation will not apply.
So I will deny the motion on that ground.

Mr. Hartpence: It also says within ten days
after delivery or due time.

The Court: If they are refused, manifestly there
never can have been a delivery and the reason for
the provision fails.

M. Hartpence: We move for a directed verdict
against the plaintiff and in favor of the defendant
generally on the ground that the evidence of delay
inthese shipments in this case, while admittedly
showing a delay, conclusively shows it to have
been due to a strike, which was a cause beyond
the control of the defendant, and that in the bills
of lading which were issued at the times of the
various shipments involved in this suit contained
the express exception relieving from liability the
carrier in case of loss, damage or delay resulting
hom riot or strikes.

The Court: Those are the unsigned bills on
Much that section occurs, il you look at the Sea-
card Air Line bills of lading you will find no such

as that at all, nothing assimilating to it.
r*Hartpence: That is as to the counts which
arecovered by exhibits P-1, P-2, P-6, P-7 and P-8;
as to causes beyond the control of the defend-
we bold tbat tbe strike was a cause be-
*1p control of the defendant—
Hie Court: You hold that?

tintM ~artPence’ We submit in our argument
i 1Sa cause bey°nd our control, as to ship-
which C T ed by exbibits p-3>P-4, P-5 and P-9
ner q1iuam the exPress exception that the car-

cagm a i n° be bab’%e to certain mentioned

nerhasr t0 any °"ber causes over which the car-
no control
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The Court: Has no control.

Mr. Hartpence: Now our position in regard to
that point is that the evidence as we view it is
really undisputed to the effect that the delay be-
yond the ordinary time of carriage was due to
no other cause than the congestion resulting from
the strike in question.

The Court: What are the causes mentioned that
are beyond the control ?

Mr. Hartpence: That the carrier shall not be
liable for any injury to or decay of fruits and
vegetables or other perishable freight, due to the
retention or delay occasioned by an accumulation
of freight at any point, or to the breaking down of
engines or c'ars or to any other causes over which
the carrier has no control. Those four bills are

signed.
The Court: Of course that can only mean, as
laid down in the Granger case,—“ causes beyond

the control of the carrier’’ can only mean causes in
which the carrier’s negligence does not partici-
pate.

Mr. Hartpence: Now the particular point in-
volved in this may be stated in this way, that once
the evidence shows the establishing of the excepted
cause in the bill- of lading, then the burden is upon
the plaintiff to show that the defendant, the car-
rjerj wag negligent; (Clark v. Brownwell) and
there is no evidence in this case to show the negli-
gence of the Pennsylvania Railroad Company with
respect to these shipments.

We move for a direction of a verdict against the
plaintiff and in favor of the defendant upon the
further ground that it conclusively appears that
the Pennsylvania Railroad Company was not the
initial carrier, and as urged in the motion tor
nonsuit at the close of the plaintiff’s case, section

40 20 of the Interstate Commerce Act, the so-calle
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Carmack amendment, subjects the initial carrier to
Liability to the holder of the bill of lading, and
our argument in that respect is that not only is
the effect of that amendment to subject the initial
carrier to liability to the lawful holder of the bill
of lading but it subjects the initial carrier alone
to liability.

The Court: How do you get over these cases 10
you have handed me in which the initial carrier
is not sued at all? Take for instance the Carl
case; the initial carrier in that case was the Rock
Island and the carrier sued was the connecting
carrier, the Kansas Southern Railway.

Mr. Hartpence: But the point was* not raised
mthat case. n N\

The Court: No. The reason it was not raised
was because the proviso in the Act provides that
dl the remedies that existed prior to that law 20
should be preserved.

Mr. Hartpence: But our contention is that that
proviso simply refers to the remedies that might
Jren have existed with regard to situations that
then existed, and that the- common law which
gave the right of action against the subsequent
carrier was wiped out.

. ~e Court: The difficulty with that argument
p *aat in the case of Granger v. Adams Express
onipany they distinctly lay down that that is not
meaning of it at all, and on page 10 of this
p decision that you hand me the court dis-
Mn »~ ea’s with the situation and states what it
an(*~  the ancient remedy,
p B ylartpence: If I recall the decision cor-
that* hn QOG» that ~ there was anything
vas preserved it was what might be known

Vh Je”era” eommon law.

o™ 1 r~: There is no such thing as.a Federal
On law, and I cannot assume that the United 10
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States Supreme Court says a thing is preserved
which does not exist.

Mr. Hartpence: They do say that. They say
“if anything it would be construed to mean the
Federal common law.”

The Court: They do not say that at all. T have
looked at that with a great deal of care. They
do not say any such thing about the Federal com
mon law. The Court said it was evidently only
intended to continue in existence such other
rights or remedies for specific redress of such
wrong or injury, whether given by Interstate Com
merce Act or State statute or common law, not
inconsistent with the rules and regulations pre-
scribed by the provisions of this Act.”’

Mr. Hartpence : But the Interstate Commerce
Law does not continue in effect any portion of
the common law applicable to interstate ship-
ments.

The Court: Why not? It surely does. It surely
provides distinctly in the thing you have read
yourself that if the 10% rate is charged the com
mon law is still in existence with respect to the
shipment.

Mr. Hartpence: But that creates a new lLability.

The Court: Not at all. The decision states in
so many words that the common law liability shall
exist.

Mr. Hartpence: They simply by this constitute
a new liability.

The Court: No; they continue another one,be-
cause they say in so many words that the remedies
are continued. It says “ Nothing in this provision
shall deprive any owner of such bill of lading °
any right he has under existing law.I’ Thatisa
law existing at the time the Act is passed.. *

Mr. Hartpence: In the Kroninger decision
say: “It could not in reason be construed as con
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tinuing in the shipper a common law right the
existence of which would be inconsistent with the
provisions of this Act.”’

The Court: There is no question about that. All
that means, to reduce it and boil it down to plain
popular English, is that if a provision of the com-
non law was inconsistent with the provisions of
this Act it was thereby repealed, and all that were
consistent with it were preserved. That i1s all it
means, in plain language, but there is nothing that
you have read there which says it was intended
to preserve the provisions of the United States
comnon law. T cannot conceive the United States
Supreme Court saying any such thing as that.

Mr. Hartpence: Our position is that when the
United States Supreme Court used the words

Federal law,” it did not mean to coniine it
merely to Federal statutes but perhaps to the de-
asions of the United States Supreme Court which

cone Federal rules, the Federal law, and that
was perhaps what was intended to be preserved
by that proviso.
jy Decisions of'what? The United

es CbuU will follow the State procedure, and
11s e°nstruing a statute the decision becomes
apar of the statute in legal effect and is always

a with it. I do not see what they are going
opreserve, because there is nothing to preserve.
whT+f ~ Federal common law at all. I think
ifiu e 9°urt meant to say there was that in

e Interstate Commerce Act was
n’CGAlan? Carmack amendment was passed
wsu - . existing Federal law in that case
sa Interistate Commerce Act. I don’t

M Ik® situation at all.
Infavn Further our motion to direct

gaerali  * w6 delendant and against the plaintiff
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evidence is that the bills of lading were issued for
each shipment involved in this suit; that Clute ves
the agent of the defendant Albrecht in the soth
to purchase and ship melons; that he had beenin
that position several years, always receiving hils
of lading for his shipments, and that Albrecht
had been doing the same thing for years, always
receiving bills of lading, and that he admitted thet
these bills of lading offered in evidence, exhibits
P-1 to P-9, were received by him for these ship
ments from Clute in the south, and these hills of
lading were put in evidence by the plaintiff him
self ; that aside from this, the issuance and acoept-
ance of the hills of lading without the shipper
specifically repudiating the terms and conditions
of those bills subjects the shipper to the carrier’s
conditions in accordance with the rate set forth
in the filed tariffs applicable to those shipments,
and that this rate, in the absence of affirmative
proof on the part of the plaintiff that a higher rate
was paid for the shipment in order to secure the
benefit of the carrier’s liability, can only be the
lower rate specified, and that therefore the ship-
per, the plaintiff in this case, is bound by the
terms of the various bills of lading which hawe
been put in evidence. The undisputed evidence also
shows that Clute never made any special arrange-
merit with the agent at the time of making the
shipment. Having proved the expected causes st
forth in these bills, I submit that the plaintiff is
bound absolutely by those terms and conditions,
and no evidence having been produced by the
plaintiff to satisfy or discharge the burden thatis
upon him of showing the negligence of the de
fendant, once the excepted cause is established,
we feel that the evidence is in such shape as O
warrant this court in taking the case from t

jury and directing a verdict in favor of the e

40 fendant.
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The Court: How do you get around the evidence
o Mr. Buckenhorn, who was produced by you and
accredited as an expert, and who indicates clearly
thet the whole practice of the railroad company in
respact to determining what the rate shall be on
ahill of lading is determined by whether it is re-
leased or not, and the fact of release is stated on
thehill of lading.

M. Hartpence: Well, whatever effect might be
gvento it, I do not think that Mr. Buckenhurst’s
testinony can change the law.

The Court: No; his testimony can’t change the
Jdwbut it can change the facts to which the law
isapplicable, and he says that that is the practice
dfthat railroad with respect to bills of lading. He
isan expert on it, and you produce him and ac-
credit him as an expert on it.

M. Hartpence: He said he understood that was
the effect of it.

The Court: No; he said that was the effect.
Everybody, the Court and everyone, has to under-
gand a thing before he can say it. He did not
gwe e any notion that he was doubtful about it.
A gave as an expert the evidence that that was
whet it meant. So there might not be any doubt
aoutit or any notion that it was a mere impres-
sonthat he had, I put it down. I said, “ So as to
S it down clearly on the record, won’t you tell us
aganm just a few words, when that watermelon

1* Pplies? Just in your own words put that
vh  A?Wh* Well, this watermelon rate applies
ofj* e la(Mng is made out, ordinary bill
tho\-n® ma(“e out and signed by the agent and

flipS1?per’ ~ en ra’e quoted in the tariffs on
itIte,i>aﬁ9 ~at applies. Q. And you also told
tin laMng contains on it a nota-
amf v wha*e”ecti A. If the bill of lading has
aion ‘Not released,” then we must apply

10
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a 10% higher rate in accordance with the rules in
the Southern classification. Q. And when the hill
of lading contains a notation on it “ Released,”
then it is understood that the lower rate applies!
A. The lower rate applies. Q. And that the trans-
portation is subject to the carrier’s hill of lading!
A. Yes.” There was no misunderstanding about
it; he simply stated that fiat-footed as being the
thing that indicated whether it was to apply or
not.

Mr. Hartpence: But he further stated during
the course of his testimony that the word “re-
leased” was not always written on the hill of lad-
ing, and that as a matter of fact if it was mot
shipped at the 10% higher rate it was generally
stamped across the hill of lading itself, and later
upon further examination, that he had never ssmn
any bills of lading which were subject to the 1%
increased rate unless it did have that stamped
across the billing.

The Court: I do not remember any such test-
mony.

Mr. Hartpence: He said he had never seen ary,
In response to cross-examination.

The Court: He said that their hills for freight
were made out from waybills. But, however tha
may be, whether he had ever seen them or no,

0 he was brought here by you as one who knew the

practice, and whether he had seen them or not e
had knowledge of them, so he said.

Now, Mr. Stout, I thmk you want to be bear
on the question of the binding effect of a bil 0
lading when it is signed by the shipper.

Mr. Stout: The evidence in the case shows a
Mr. Clute was the agent of Mr. Albrecht m
south to turn these various shipments over %g
initial carrier for transportation. Mr. Clute

10 titles that he never read a bill of lading; he
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not know what it contained, and that the condi-
tions on the bill of lading were not called to his
attention; all he did, as his testimony shows, was
togo to the freight agent of the initial carrier and
say “ Here 1s a car of watermelons I desire to ship
to Charles Albrecht at Jersey City.” There is
ot anything in Clute’s testimony that he knew
that he was making a contract with the initial
carrier.

The Court: What do yon think he thought he
was doing ?

Mr. Stout: Why, he thought—

The Court: Any man who pretends to go down
south and buy watermelons and ship them north
and to be business man enough to perform that
function, who does not know that he is receiving
ahill of lading and signing a bill of lading, must
be a frightful idiot, in my judgment. It is per-
fectly absurd to say that a man simply signs his
uane to every old thing that comes along. He
m" signed a bill of sale for the car.

Mr. Stout: But the testimony shows that he did
wtknow what he was doing; and the intent enters
n0 I think there is a question for the jury
° determine whether when he placed his name
tv Pa’l‘)e.r be “tended to sign a contract. I

nk it is laid down in Bishop on Contracts that

e signing must be with intent to execute the in-
snunent as a contract.

p be Court: Mes; and it is laid down in Fivey v.

ar a ' ~le intent wiil be conclusively pre-

wnKE / he is not misled * fraud- The intent
teat °* fourse always exist, but whether the in-

narféXl i °r not is determined by the acts of the
M andnotbyhis talk.

thejar : my opinion is a question for

TheCourt: Not in mine.
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Mr. Stout: Take the case of Williams—

The Court: When the Court of Appeals ded-
sion says in so many words that when a man
signs a paper containing the elements of a con-
tract and is not misled by fraud in the other party
in signing it, he is conclusively presumed to know
what is in it, what question am I going to leave
to the jury?

Mr. Stout: In Williams v. Levinson, 72 N J.
Law, in a decision by Justice Dixon, there the court
based its decision upon the fact that the. party
attempted to be bound knew the nature of the
transaction, that they were negotiating for the
sale of books, and when he signed the paper it was
presumed that he knew he was signing a paper for
those books,—a contract.

The Court: No, nothing of the kind. He swore
positively himself in that case that he thought he
was signing a recommendation to other people.
That was what the court said. *

Mr. Stout: But he had in mind the nature d
the transaction of buying books.

The Court: He knew the transaction he was e
gaged in, but he affected not to know the thing he
was signing. Now it says here with respect to the
matter that you are now talking about: “In the
present case the statement said to have been made
by the agent notified the defendant that he was
about to sign a document which directly
the duty of examination. The statement did n
itself indicate with any degree of precision *
nature of the document; it related only to
purpose of the agent in obtaining the defen a
signature, and that object might be accomplis
either by the defendant becoming a purchaser
the books or by his recommending them.’

Mr. Stout: Yes, but he was placed there un

duty to examine that paper.
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The Court: Why, it is everybody’s duty to ex-
amire a paper belore signing it, and this court
will never hold anything to tJie contrary until we
get a decision of our court to the contrary.

Mr. ;Stout: Then I won’t press it any further.

The Court: Just think what a situation the
business men of this country would be in if the
proposition you are contending for were adopted,
the proposition that after a man had put his name
to a paper, without having been misled by fraud
ar misrepresentation by the other party, he could
say “I didn’t know what it was; I didn’t know
what I was signing; I thought I was signing a
childs playbill.” What a beautiful situation that
would be for securing the integrity of written con-
tracts! That would put a man in the position of
being a mere perambulating child in the business
wardd, and whenever he came into court he could
sy, “My intent was not to sign a contract; my
ntent was to sign an agreement I was to go to the

eatre on Tuesday night, and therefore I can’t

6 by the contract.’” Now, to do away with
any such contingency as that, our Court of Ap-
peasin the Fivey case, 38 Yroom, has said that

cn a man signs such a paper, without misrep-

esentation of the other party, he is conclusively
presuned to know the contents of it and to assent
em and to be bound by them, and any other
ccrine, our court says, would simply throw
°s In”° ibe business world and written docu-
P s not be worth as much even as word

terd®+w * do not see bow we can possibly con-
melonlf There a man has been buyin& water-
koowint( ten years and shipping them north and
Qs 1, ibere were such things in the busi-
sneli*i aS a bib  lading—for we will pre-
tiat h r 110" 8 that, for his own testimony savs

e has been shipping these goods for nine

10

20

"0

10



228
Argument

years—when he knew he was signing that kind of
a paper for nine years, then comes in the doc
trine you have invoked from Mr. Bishop’s book,
that “ one is never required to, and never should,
execute any written instrument without becoming
fully acquainted with its contents. He should read
it if he is able; if illiterate have it read to him”
10 It would be absurd to say that a man could shp
goods and sign a paper which he knew was for
some legitimate purpose connected with a water
melon and then say “ Why, I didn’t know what it
was.”” And Bishop says he should get some ae
to read it to him. Now in this state we have a
case which deals with a situation where a man was
imposed upon, who could not read. If your situa-
tion was that Mr. Clute had gone to the agent and
the agent had said “ This paper which you are to
20 sign is a mere formality for the benefit of the rail-
road company to describe where the cars are
going; put your name there,” thereunder the cae
of Alexander v. Bedford, in 34 Vroom, the cour
says that that fact would destroy the contract or
prevent the contract from attaching. There in
the case of Fivey against the Pennsylvania Kai-
road the one exception comes in, that in the a -
sence of fraud the thing is binding. There wou
be fraud; there would be misrepresentation,
here is nothing of that kind; simply a man saying
“I didn’t know it. For nine years I took tn
papers and I never knew.” Why, to give am
a license to ramble around with an atmosp
of ignorance like that surrounding him is
loose upon the business world a regular Dige
naut for doing away with all stability oi
tracts. You could not carry on -business
such a situation as that. Men would
bound by anything unless their intention c
Mr. Stout: Only the fact that a bill of WW
40 partakes of a receipt and also a contract.
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The Court: Precisely.

Mr. Stout: And wnether he signed his name
there to the receipt or to the contract.

The Court: The law is that he signed his name
to whatever was there and is conclusively pre-
sumed to know its contents, and if part is a con-
tract he is bound by it because he is held to have
assented to it.

M. Stout: Furthermore, I contend that a direc-
tion of a verdict in favor of the defendant in ref-
erence to these bills of lading signed by Clute
should not be made. My contention is that the
question as to whether the Pennsylvania Railroad
Company has been negligent is a question for the
Jury.

The Court: Now what do you thinly is the evi-
dence of negligence in this case with respect to
these bills of lading that were signed by Clute 1

Mr. Stout: Why, the evidence is that peaches
that were billed to pier 29 during the period of
this strike were placed on the watermelon tracks
mthe Henderson street yard. Now the question
of whether the Pennsylvania Railroad should not
have embargoed these peaches from coming into
the Henderson street yard and taking up the
watermelon tracks there it seems to me is a ques-
tion for the jury.

Court: What would the peach man have

M*6n—  (Ons® nee  the peaches?

Mr. Stout: The peach man had a right to look
jor the delivery of his stuff at pier 29. That was

o place where his freight was billed to. The
watermelon man had a right to bill his water-

eons to Henderson street, and therefore that
1 as Is “axket. ft seems to me it is a question
vr¥ determine whether the Pennsyl-

ama Railroad .had alight to do that, and further-
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pany should not have embargoed even the ship-
ment of watermelons to Henderson street, that is
give notice. Understand, there was not a ship-
ment made here but what came into the possession
of the Pennsylvania Railroad after this strike was
on, but it did not notify the shipper that the strike
was on; in other words, it held out its arms and
let it come, saying, “ We’ll do what we can with
them.” 1 say that is a question of negligence.

The Court: There is a case, Mr. Stout, which
crossed my mind while you were arguing, to which
I called your attention in arguing the other case
that was tried (Spada v. P. R. R.). It is the case
of Joynes v. Pennsylvania Railroad Co., 83 At-
lantic Reporter, at page 1016. It says in the third
syllabus, “ when an emergency arises and the
carrier unexpectedly has more business than it
can accommodate and it receives goods without
notice to the shipper of the probable delay and
fails to obtain his assent, express or implied, to
the delay, it is bound to transport the goods
within a reasonable time notwithstanding the
emergency.” That would seem to be favorable to
you. I just read it to you as bearing upon the
subject.

Mr. Stout: For those reasons—

The Court: With those few remarks you will re-
sume your seat, I suppose.

Well, Mr. Hartpence, and Mr. Stout, I shall dis-
pose of this case in this way: I shall deny the
motion of the attorney for the defendant for a di-
rection of a verdict, and I shall submit the case o
the jury to determine these questions:
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First of all, I have no doubt, and shall so in-
struct the jury, that the bills of lading which are
signed by the shipper through his agent as well as
by the agent of the carrier, are binding contracts
between the plaintiff in this suit and the carrier,
-adthat the carrier then has the burden cast upon
it of showing that one of the excepted—that he is
exempted from one of the liabilities by reason of
this clause with respect to strikes and riots and
with respect to causes beyond the control of the
carrier, and that when the carrier has done as it
has done by showing that there was a strike, that
then the question as to whether or not there was
negligence in the handling of the situation in the
Light of the strike depends upon the question as to
whether or not they were negligent in doing so,
and if they were negligent that then the ex-
enption does not apply? If they were not negli-
gant the exemption does apply and constitutes a
complete defense to the action, and that whether
here was negligence or not must be established

y the plaintiff by the greater weight of the evi-

ence. That applies to those shipments in which

i*chmg signed by the shipper.

With respect to those cases in which there were

[(5 of 1ading not signed by the shipper, I shall
(@xge the jury from the case of Hill v. Adams

10

20

biinn 841°’ resPect whether or not that 30

ofil adinS was binding upon the shipper because
aA knowledge of its contents and so on,
that other day in the Spada case, and
wheth 1 WaS Ending then they are to determine
amii”® °r A comPany has made out the ex-
it sn clause of strikes and so on, and

Itw ~ Plaintiff has shown by his evi-
kowl@hat be was released beeause of laek of

andthlgT °- lille clauses and conditions in the bill,
will charge them furthermore in respect

40
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to the measure of damages that the damages are
measurable at the place of shipment if the bills of
lading are applicable, and if not, at the time and
place of destination.

I do not see that there is anything more I need
say about it. I will deny the motion for the rea-
sons implied in the matter I have just stated.

Mr. Hartpence: And we will ask to have an ob-
jection noted on the record.

The Court: Yes; you may have an objection
noted on the record.

Gentlemen of the Jury: This suit is brought by
Charles Albrecht against the Pennsylvania Rail-
road Company, and the object of it is to recover
damages for injuries which the plaintiff says he
suffered by reason of the negligent delivery of
watermelons which had been consigned to him
from various points in the south, over connecting
lines of railroad, to be delivered finally by the
Pennsylvania Railroad Company to him at the
Henderson street yard in Jersey City.

Now first of all you will have observed already
in the evidence in the'case that the Pennsylvania
was not what is called the initial carrier. It was
not the company that first took the freight. The
companies that first took the freight were, as you
will see when you look at the bills of lading, m
some cases the Seaboard Air Line, in other cases
the Southern Railway and in other cases te
Georgia & Northern Railway Company” Row
then, it becomes quite important to ascertain firs
of all what are the rights of a consignee agains a
carrier which does not deliver, as it is required y
law to do, within a reasonable time freight whic
is shipped to the consignee over connecting °r
cessive lines, and the law upon that point is set e
without any question, and it is as follows:

“ Where goods are transported by two or mo
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successive carriers it is the prevailing doctrine in
this country that if it be shown that the goods were
delivered to the initial carrier in good condition
and that they were subsequently delivered to the
consignee by the connecting or terminal carrier in
bad condition, the presumption of the law is, when
suwch last named carrier is made defendant, that
the goods were received by such carrier in the 10
sane condition as they were delivered to the initial
carrier, and the burden is upon the defendant ear-
ner of proving that such goods came to its pos-
session in a damaged condition, by way of de-

Inother words, to popularize that, if I can popt-
lame it for you, it simply means this: that if
goods were shipped, for instance, over the North-
anGeorgia Railway lines and a bill of lading were
givenwhereby the goods were to be delivered from 20

opoint in Georgia at which they were shipped
° dfy and if it is proven by the plaintiff

if8 burden rests upon the plaintiff so to
It.,? ¢ Jaat ihe g°°cls when delivered to the
oorlir n Ge~r*a Railway Company were in good
1 ,, 10n and that when they were received here
oLh”T 276 or were offered to him at the

condiHnw” iliey were sMPPed’ they were in bad
recaived 1 ®Jaw presumes that the goods were

Railrnd 7 ~aa” carrier> the Pennsvlvania ~0
which th GomPany in this case, in the condition in
carrier LT vrex °igfnally delivered to the initial
were dip nd bad eondition in which they
fte °7 offered for delivery was due to
apy th5f11&E Of Pennsylvania Railroad Com-
wmthe S ? Yorrler* N°W 1 say the burden is
make out ¢ Ti1“ m this case' Mr- Albrecht, to

tiat whel 1 the greater wei“ht of the evidence

o Floridathese ?oods were sbiPPed in Georgia,
"’ or wherever it is proven they were 40

New teesay State Library



10

20

20

40

234
Judge's Charge

shipped, they were delivered to the initial carrier
in good condition. If he shall have proven that,
then the burden rests upon the defendant company
to show that it is not responsible for the bad con-
dition in which they were at the time of delivery,
if they were in bad condition at that time, or at the
time when they were offered for delivery.

Now in this case, gentlemen, there are several
shipments of melons, nine in all. Four of these
shipments were shipped with the Seaboard Air
Line Railway as the initial carrier, and one other
of them particularly to which I direct your atten-
tion now, being P2, marked here in evidence, was
shipped over the Southern Railway, and these hills
of lading are all signed by Mr. B. F. Clute, who
was admittedly the agent of Mr. Albrecht, the ship-
per : and they are also signed by Mr. Hauser, who
is the agent of the Southern Railway Company,
and by W. M. Harley, who is the agent of the Sea-
board Air Line Railway. Now when bills of lad-
ing are thus signed and contain in addition to the
acknowledgment of the receipt of the freight the
elements of a contract with respect to carriage,
those bills of lading, in the absence of fraud
proven upon the part of the railroad company m
causing the signature of the agent of the shinner,
are conclusively presumed to bind the shipper-
That is the law in this State and at this time of day
can admit of no dispute; and therefore with
respect to those five shipments, being marked a
the top of the page that you may look at them
P-2, P-4, P-5, P-9 and P-3, those I say bind the
shipper to the conditions which appear upon the
face and upon the back of the bills of lading. Now
then with resuect to these five bills of lading, there
is one condition written upon the back of the green
ones, the Seaboard Air Line bills of lading, O
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which the counsel for the railroad company di-
rected your attention, of which I desire to speak
for a moment; and that is the sixth condition,
which reads as follows:

“If any carrier transporting this shipment shall
deem it necessary to dispose of same en route or
after delivery has been tendered to and refused by
the consignee, in order to protect the interest of
the owner, for the charges of transportation, such
carrier is hereby empowered to act as the agent of
the owner in the transaction and will not be held
responsible for more than the net proceeds of the
sdle after deducting all legitimate expenses.’’

Now I charge you that with respect to those four
bills of lading that condition does not apply to the
shipments in this case, and the reason for that is
this: that these shipments were perishable freight,
ad when these melons were injured and des-
troyed, if they were injured and destroyed by the
negligence of the defendant company, it could

ardly be said that that company was protecting
ke interests of the shipper when it sold the re-
suts of its own negligence and deducted its own
jeight and legitimate expenses from the proceeds.

erefore I say that that sixth condition does not
PPy to these shipments over the Seaboard Air

Ire Railway. We are then brought up to the
f es 10m>if that does not apply what is the rule of

amages, if the plaintiff is entitled to recover on
, s» °?r kills of lading, which will govern in this
wmidv ¢ .go you that the measure of damages
bvil ; N at N these goods were destroyed
sdp ligence of the defendant company, out-
oontr’i aV  XCeption °f conditions beyond their

Neu will read on the back under
woudI T * ~en the measure of damages

time a d 1 market value of these goods at the
I place when they should have been de-
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livered at Jersey City, to wit, at the Henderson
street watermelon yards.

The other bill of lading, which is P-2, of the
Southern Railway Company, contains a different
condition with respect to the measure of damages,
and that is as follows:

“ Section 3: The amount of any loss or damage
for which any carrier is liable shall be computed
on the basis of the value of the property, being the
bona-fide invoice—that is the bill for them at the
place where they were shipped------ if any, to the
consignee, including the freight charges if paid, &
the place and time of shipment under this bill of
lading.”’

Now that you will observe makes not the place
of destination and their market value there the
place at which and the basis upon which the dam
ages shall be measured, but it makes it the tine
and place of shipment as appears by the invoice
to Mr. Albrecht at the time the goods were pur-
chased.

Now those are the five hills of lading that were
signed, and those five bills of lading I charge you
by reason of the fact that they are signed by the
shipper and that no fraud is shown to have oper-
ated in bringing about the signature to them, are
binding upon Mr. Albrecht, and the conditions
likewise are binding upon him.

We then come to the other four bills of lading
These four bills of lading are three of them over
the Southern Railway Company, being exhibi s
P-6, P-7 and P-8, and the fourth one is over the
Georgia Northern Railway Company’s line an U
bill of lading P-1; and the question comes up wi
respect to these four, because they differ frotu 1
rest in not being signed by the agent oi thes F
per, as to whether or not they are binding up

40 the shipper with respect to the conditions tha ap
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pear on the back of them, and that bears, gentle-
men, upon the inquiry that you have got to make
as to whether or not the shipper knew and can be
held m the law to have assented to this bill of lad-
ing at the time of the shipment and the delivery
of the bill of lading to him by his agent; and upon
hat question the law has laid down these rules:
The delivery by a railway company to a ship-
per and his acceptance without dissent of a ship-
ping receipt containing a clause of limited liability
based on value—or as in this case based upon the
e >~ transportation—will raise a presumption
a the shipper knew of and assented to the re-
h wkich latter case he would be bound
oyit, but such presumption is not conclusive and
jnay e rebutted by evidence negativing such
knowledge and assent.” [
The question therefore for you with respect to
this : whether or not
light of the rule which I have just read you
bntA Per m tllis.case bas overcome and re-
w ,n  PresamPtion which arises from the re-
witllout dissent of these bills of
asSaf llad knowledge of their contents and
Dxrin CtO and tke burden is upon the ship-
dop @VeifOI?!6 » at PresumPtion. If he has not
C®°d the, bnis of lading are binding upon
ke W tlGcondltlons are binding upon him. If
evident” vC uf » ~ e ~ eater weight of the
upon A then the conditions are not binding
rdes of tb~  the skiPment would be under the
Py the® 6 coJnmon lawdJand those rules are sim-
4 >menk T /fT 38 they are aPPlieable to these
lessor ; thaV he Carner is resPonsible for any
oept such uage to/ 00ds in c°nrse of shipment ex-
ofC Z T °\da™ ge as may he dne to the act
Now tv, he act of the Public enem
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with respect to determining the binding forceof
these nine bills of lading. Now then, if these hills
of lading are binding, and yon should so determine
under the rules which I have given you, you then
come to the question as to whether or not the rail-
way company has made out an excuse for the delay
in delivery which the plaintiff charges was unrea-
sonable and negligent under the conditions con-
tained in the bills of lading, or whether the delay
was due, as it is phrased in some of the bills of
lading, to conditions beyond the control of the car-
rier. Now the burden of making out that the de
lay in delivery, if there was any, was due to one
or the other of those situations exempting them
from liability under the bills of lading rests upon
the defendant company, and it must make that
out bv the greater weight of the evidence. If it
does make out that the delay was due to a strike,
for instance, or to conditions beyond the control of
the defendant company, then the burden is shifted
over on the. shipper to make out that such delay
was either unreasonable or negligent under t e
circumstances; and even if there were a strike, 1

the plaintiff, the shipper, makes out that the delay,
although due to the strike, was nevertheless due to
the negligence of the defendant company int e
handling of the strike or in the handling of e
freight during the strike, why, under such crenm

stances the plaintiff would be entitled to r"cQJ&
notwithstanding the claims of exemption m e
conditions of the bills of lading.

Now those are the rules, gentlemen, that 11 1
you will need to have in order to enable you cor
rectly to settle these cases under the laws that ar
applicable to them. .

Now I have been requested by the delen >
the railway company, to charge you certain '
nue«ts, and I charge you some of them ana o
I shall refuse.
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Firstly, I am reqested to charge, and I do charge
you that the law 1s:

That if the delay was due to a strike which was
an excepted cause in the bills of lading introduced
mnevidence as exhibits P-1, P-2, P-6, P-7 and P-8,
and if no negligence on defendant’s part was
shown, then the defendant is not liable, and the
burden of proving such negligence is on the plain-

That is the law, and I have already charged you
that thing. . ’ .

Second : That if the delay was due to causes be-
yond the defendant’s control and therefore within
the exception in the bills of lading introduced in
evidence as exhibits P-3, P-4, P-5 and P-9, if no
negligence of defendant be shown, then the de-
fendant is not liable, and the' burden of proving
such negligence is on the plaintiff.

I charge you that to be the law.

I refuse to charge number three.

Number four I charge in a modified form. The
request 1s,

That the damage for which the defendant car-
eer 1s liable in this case is to be computed on the

asis of the value of the property at the place and
time of shipment.

have already charged you in respect to that,
_~at only refers to those bills of lading in
ch the condition sets out that that shall be the
measure of damages, and then only if it shall be

sin” Inking are binding upon the
Number five I refuse.
Number six I refuse.
Number seven I refuse,

amber eight I refuse.
t charge you number nine:

the shipments involved in this action are
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interstate shipments and are governed solely by
the Acts of Congress of the United States, com
monly designated as the Interstate Commerce
Acts.

I charge you number ten:

That when classincations and tariffs are filed by
a carrier with the Interstate Commerce Commis-
sion, or a carrier has Signified its intention to be-
come a party to them, shippers and carriers are
charged conclusively with notice of what they con-
tain, and when made out and filed they are con-
clusive notice whether they are posted in the car-
rier’s stations or expressly brought to the ship-
per’s attention or not.

That of course is so, but the burden rests upon
the defendant company to show that the shipment
was under one or the other classification and ac
cording to one or the other tariff.

I charge you further, number eleven:

That the carrier at the time of accepting goods
for interstate transportation is bound to issue a
bill of lading therefor to the shipper, and its issu-
ance will be conclusively presumed in the absence
of proof to the contrary; and the burden of prov-
ing that none was issued is upon the plaintiff.

In this case there is not very much material ap-
plication to that request because the bills of lading
are here and they were issued, and whether they
are applicable to these shipments or not will de-
pend upon how you determine the case under the
rules which I have already given you with respec
to the bills of lading.

Twelfth, I am requested to charge:

That acceptance of a bill of lading by the person
delivering goods to the carrier for interstae
transnortation is an acceptance of the terms an
conditions of such bill of lading and

40 upon the shipper and his assigns unless it is sho



241
Judge’s Charge.

that such conditions were not accepted, and the
burden of showing such non-acceptance is upon
the plaintiff.

I have already charged you that in effect and in
very nearly the same language from the case of
Hill against the Adams Express Company.

Thirteenth, I charge you:

That the Interstate Commerce Acts of Congress
supersede all State regulations, policies and rules
governing interstate shipments and bring all inter-
state shipments under the uniform rules provided
by the acts of Congress.

Fourteenth, I charge you:

That the connecting or terminal carrier is the
a|®&J ~e initial carrier and all the rights to
which the initial carrier is entitled inure to the

enefit of the connecting or terminal carrier, the
defendant in this action.

The fifteenth I refuse to charge.

The sixteenth I refuse to charge.

e seventeenth I will charge you—what I
meant to say before—

That the defendant is not liable as an insurer as

perishable freight, such as contained in the nine
a Invplved in this action, but is required only
W ~ 1CIS reasonable care and diligence to pro-
thpo 6g°°ds while in its custody and to deliver
edmshnceT” reasonable despatch under the cir-

kow*™1th° 8 Y 6 the rules>gentlemen, which will

take tLy°U“ deje ({m iain,s this action, and you will
the case and decide 1t.

m'ﬂlre ow T nCe: 1 desire to note some objections

the Chari6”?r,op tion noted to that portion of

W M 1lifiilstat?d tllat the condition in the
erty is sl adms: which provide that if the prop-
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should not be held liable for more than the net
proceeds, does not apply to these shipments.

The Court: Oh yes; you ought to have an ex-
ception to that. That is an important point.

Mr. Hartpence: And that the measure of dam
ages would be the market value at the time of de-
livery.

The Court; Precisely. I suppose your point
about that is, even if that section does not apply
you want still to contend, as you did in the other
case (Spada v. P. R. R.) that the rule which does
apply would be the value at the time and place of
shipmentI

Mr. Hartpence; Yes. That is also true as to the
fifth bill, P-2, where you stated that the measure
of damages would be the market value at the time
and place of shipment.

The Court: Yes, I stated that correctly. That
was the white bill that went with the four green
ones because it was signed. _

Mr. Hartpence: Then as to those not signed,
that portion of the charge which referred to r-6
P-7, P-8 and P-1, where the Court left it to the
jury practically under Hill v. Adams Express (o.
as I recall it, to say whether or not the bill of la -
ing was issued to the shipper under such circum-
stances as bound the shipper or whether or not the
presumption was overcome by the testimony.

The’ Court: You know you requested me o
charge that same rule, in different words, Precl®
ly the same rule, and I charged it from your o*
reouest. the twelfth request to charge.

Mr. Paterson: It is a little different.

The Court: I tell you: you want to take an
ception to that anyhow, because something t a
omitted from that request to charge you nav
yet noticed, but I will call your attention O
omitted what you had inserted in it, the word
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pressly” That makes a difference. You were
getting in the words of one of these cases where it
said that the thing would be binding unless he ex-
pre&syy dissented.

M. Hartpence: The real point is—

The Court: That the Interstate Commerce Act
governs and not the jState law!

Mr. Hartpence: —that unless there is an ex-
press arrangement at the time between the agent
and the carrier—

The Court: And then according to all the argu-
et of the last two days that would not be bind-
ing because that would be different from the es-
tablished rate which is conclusively held to be
binding upon all parties.

Mr. Hartpence: N o; the express contract for the
1% increase—unless there was an express con-
tract for the 10% increase.

The Court: Put that in the record. But you did
ot say in the request, “ unless there shall be an
express consent.”

Mr. Hartpence: We have that in one of the other
ﬁm&_ That was the real point of difference I

m mind.

, Court: I refused the other one where you
bad the express consent.

‘w’ Hartpence: We also desire our objection
bo ed to that part of the charge which left it gen-

Jn _ determine whether or not the
1! ot lading were binding.

themb ' 2rt: | did not leave it generally to
* lhedged it all flannt w+V) certain Knloa ‘on/3

Ve fpa fu i J u «wit; to sustain it, out
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Defendant’s Requests to Charge

issuing of the bill of lading, because the Act conl'
pels it, and it is in favor of the binding effect of
the bill the moment it is accepted by the shipper,
and there is nothing left for the jury to pass upon.

Mr. Hartpence: Then as to the requests to
charge: we ask that an objection be noted particu-
larly and especially to Your Honor’s refusal to
charge each reouest which you omitted to charge,
and that an objection be noted particularly and
especially to each charge as you modified it from
our request.

The Court: All right.

Defendant’s Requests to Charge

1. That if the delay was due to a strike which
was an excepted cause in the bills of lading intro-
duced in evidence as exhibits P-1, P-2, P-6, P-7 and
P-8? and if no negligence on defendant’s part was
shown, then the defendant is not liable, and the
burden of proving such negligence is on the plain-
tiff.

2. That if the delay was due to causes beyond
the defendant’s control and therefore within the
exception in the bills of lading introduced in ew-
dence as exhibits P-3, P-4, P-5, P-9, if no negli-
gence of defendant be shown, then the defendant is
not liable, and the burden of proving such negli-
gence is on the plaintiff.

3. That the strike was a matter beyond the con-
trol of the defendant, and an excepted cause int e
bills of lading introduced in evidence, and if fea
sonable efforts were used to relieve the situation,

the defendant is not liable.
, 4. That the damage for which the defendant car

40 rier is liable in this case is to be computed on
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basis of the value of the property at the place and
time of shipment.

5 That the measure of damages under the bills,
of lading introduced in evidence as exhibits P-3,
P-4, P-5 and P-9 is the amount the goods were sold
for by the defendant less the expenses of the sale.i

6. That if no claim was filed with defendant at;
point of delivery for loss or damage to the water-
melons shipped under the bills of lading marked
m evidence as exhibits P-3, P-4, P-5, P-9 within
ten days from date of arrival that defendant is
not liable as to these shipments and the burden of
proving that the claims were filed within that time
is on the plaintiff.

7. That Rule 1 of the classification in evidence
provides that the reduced rate specified therein
will apply on property shipped subject to the con-
ditions of the carrier’s bill of lading, and the evi-
dence showing that the watermelons in question
were shipped at such reduced rate, therefore the
shipments in this suit were shipped subject to the
conditions of the bills of lading introduced in evi-
dence. o>

8 That the burden is on the plaintiff to show
A~ m elon s in question were shipped at

e higher rate and at the carrier’s liability, as
%&Véded for in rule one of the classification in evi-

9 The shipments involved in this action are
merstate shipments and are governed solely by
~e Acts of Congress of the United States, com-’
Aet/  designated as the Interstate Commercel

10.  When classifications and tariffs are filed b
giorlrrier WM\ the Interstate Commerce Commis-
o ’ °r a carr*er “as signified its intention to be-'
charl shippers and carriers are
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tain, and when made out and filed they are con-
clusive notice whether they are posted in the car-
rier’s stations or expressly brought to the ship-
per’s attention or not.

: 11. The carrier at the time of accepting goods
for interstate transportation is bound to issue a
bill of lading therefor to the shipper, and its issu-
ance will be conclusively presumed in the absence
of proof to the contrary; and the burden of prov-
ing that none was issued is upon the plaintiff.

12. Acceptance of a bill of lading by the person
delivering goods to the carrier for interstate
transportation is an acceptance of the terms and
conditions of such bill of lading and is binding
upon the shipper and his assigns unless it is shown
that such conditions were expressly not accepted,
and the burden of showing such non-acceptance is
upon the plaintiff,

13. The Interstate Commerce Acts of Congress
supersede all State regulations, policies and rules
governing interstate shipments and bring all inter-
state shipments under the uniform rules provided
in the Acts of Congress. fe. :H

14. The connecting or terminal carrier is the
agent of the initial carrier and all the rights to
which the initial carrier is entitled inure to the
benefit of the connecting or terminal carrier, the
defendant in this action.

15. If no express-contract between the shipper
and carrier is shown by which the shipments were
to be governed by the Carrier’s Common Law Lia
bility at the 10% increased rate provided m tie
filed tariffs and classifications (and the burden o
proving it is upon the plaintiff), then they mus
conclusively presumed to have been made su 3 _
to the reduced rate provisions of the tariffs an
classifications and subject to the terms and con
tions of the Carrier’s Bill of Lading.
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16. The rate fixed by the filed tariffs to be
charged by the interstate carriers, in the absence
of proof that another rate was expressly agreed
upon by shipper and carrier at the time of ship-
ment (and the burden of proving such agreement
is upon the plaintiff) fixes and determines the
nature of the carrier’s liability, and that liability
must be according to that specified in the filed 10
tariffs and classifications as the liability which that
rate 1Imposes.

17. The defendant is not liable as an insurer as
toperishable freight, such as contained in the nine
cars involved in this action, but is required only to
elereise reasonable care and diligence to protect
the goods while in its custody and to deliver the

sare with reasonable despatch under the circum-
stances.
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Stipulation.

(Filed February 3rd, 1914.)
NEW JERSEY SUPREME COURT.

Charles Albrecht,

Plaintiff-Appellee
ff pp ’ Action at Law.
10 On Appeal from
US. Hudson Circuit
Court.
The Pennsylvania Railr oad ] Stipulation.

Company,

Defendant-Appellant.

[t is Her eby Stipulated by and between the at-
torneys for the respective parties to the above
stated suit, that the appeal from the Hudson
County Circuit Court to the New Jersey Supreme
Court, heretofore taken by the above named de
fendant in above stated cause, be dismissed with-
out costs and without prejudice to either party,
and that a rule to that effect may be entered in
the Minutes of the said Supreme Court; provided
the said defendant take an appeal from the judg-
ment in said Hudson County Circuit Court, m
said cause, to the Court of Errors and Appeals
of the State of New Jersey, without delay, an
bring the same on for argument, or submission
on brief, at the March Term, 1914, of said Cour
of Errors and Appeals.

It is Further Stipulated, that the recogniz
ance on appeal heretofore filed by said defen
ant in the Hudson County Circuit Court nr sai
cause, be regarded as and stand for a f

; and legal recognizance on said appeal to the cou
A of Errors and Appeals, without the necessity
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entering into other or further recognizance on
said appeal.
Dated January 31, 1914.

QUEEN & STOUT,
Attorneys for PIltff.

VREDENBURGH, WALL & CAREY, 10
Attorneys for Deft.
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PLAINTIFF’S EXHIBITS.
Exhibit P-1.
Standard Straight Form.

Georgia Northern Railway Company

This Shipping Order must be legibly filled in
in Ink, in Indelible Pencil in Carbon and retained
by the agent.

Shipper’s No............. Agent’s No.

Receive, subject to the classifications and tar-
iffs in effect on the date of issue of this Shipping
Order.
at Pavo, Ga., 7/12, 1912, from B. F. Cug
the property described below, in apparent
good order, except as noted (contents and condi-
tion of contents of packages unknown), marked,
consigned and destined as indicated below, which
said Company agree to carry to its usual place of
delivery at said destination, if on its line or road,
otherwise to deliver to another carrier on the
route to said destination. It is mutually agreed,
as to each carrier of all or any of said property
over all or any portion of said route to destina-
tion, and as to each party at any time interested
in all or any of said property, that every service
to be performed hereunder shall be subject to 4l
the conditions, whether printed or written, herein
contained (including conditions on back hereof)
and which are agreed to by the shipper and ac-
cepted for himself and his assigns.

The Rate of freight from to

, 1s in Cents per 100 Lbs.
If Times, 1st Class,------
If 1st Class,------
If 2d Class,------
If Rule 25,------

4Q If 3d Class,------



251
Exhibit P-1

If Rule 26,------
If Rule 28, ------
If 4th Class,------
If 5th Class,------
If 6th Class,------

If Class C,------ 10

If Class H, ------ *
Per Bl if Class F ,——
If Special Per------

(Mail address—Not for purposes of delivery)
Consigned to C. Albrecht, Henderson St.

Routnati°n’ Jersey City>State of N*J->County of

Car Initial, A. B. A. 20
Car No. 20917.
No. Packages, ------

Descnptlon of Articles and Special Marks—Mel-
ons. S. L. C

We1ght (R lt)_]ect to Correction),—--
ate

Check Colurnn ------
f charges are to be prepaid, write or stamp here,

2 ﬁprepald MRS
aPP*y * pre ent of the
prepa {Yem

........... on the property described hereon.
........ Agent or Cashier.

amountprepakl aeknowledge3 only ihe
(harges Advanced: $.

BfTJTE, Shippe, .......... P* Agt.
Gder andl* 18* * * 00 anc® re”ain this Shipping

and Memorandum" 11 * * original BiU of Ladin?
40
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Note — Unless this Shipping Order is signed by
the shipper, this shipment will be carried at the
carrier’s liability, limited only as provided by
law; but subject to the terms and conditions of
the Bill of Lading in so far as they are not incon-
sistent with such common carrier’s liability.

CONDITIONS

SECTION 1« The carrier or party in posses-
sion of any of the property herein described shall
be liable for any loss thereof or damage thereto,
except as hereinafter provided.

No carrier or party in possession of any of the
property herein described shall be liable for any
loss thereof or damage thereto or delay caused by
the.act of God, the public enemy, the authority of
law, or the act or default of the shipper or owner,
or for differences in the weights of grain, seed, ar
other commodities caused by natural shrinkage
or discrepancies in elevator weights. For loss
damage, or delay caused by fire occurring after
forty-eight hours (exclusive of legal holidays)
after notice of the arrival of the property at des-
tination or at port of export (if intended for ex
port) has been duly sent or given, the carriers
liability shall be that of warehouseman only. Fx-
cept in case of negligence of the carrier or party
In possession, the carrier or party in possession
shall not be liable for loss, damage, or delay oc-
curring while the property is stopped and he
in transit upon request of the shipper, owner, ar
party entitled to make such request; or resulting
from a defect or vice in the property or fronirio s
or strikes; or for country damage on cotton. ™ e
in accordance with general custom, on account o
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the nature of the property, or when at the request
of the shipper the property is transported in open
cars, the carrier or party in possession (except in
case of loss or damage by fire, in which case the
liability shall be the same as though the property
had been carried in closed cars) shall be liable
only for negligence.

In case of quarantine the goods may be dis-
charged at risk and expense of owners into quar-
antine depot or elsewhere, as required by quaran-
tine regulations, dr authorities, or for the car-
rier's despatch, or at nearest available point in
carrier’s judgment, and in any such case carrier’s
responsibility shall cease when goods are so dis-
charged, or goods may be returned by carriers
at owner’s expense and risk to shipping point,
earning freight both ways. Quarantine expenses
of whatever nature or kind upon or in respect to
goods shall be borne by the owners of the goods
ar be a lien thereon. The carriers shall not be
Liable for loss or damage occasioned by fumiga-
tion or disinfection or other acts required by quar-
antine regulations or authorities, even though
same may have been done by carrier’s officers,
crew, agents or employees, nor for detention, loss
or damage of any kind occasioned by quarantine
or the enforcement thereof.

SEC. 2. In issuing this bill of lading this com-
pany agrees to transport only over its own line,
and except as otherwise provided by law acts only
f aSent with respect to the portion of the route
beyond its own line.

No carrier shall be liable for loss, damage, or
injury not occurring on its own road or its portion
ho .. ouSh route, nor after said property has

IinVrte °ere<® nex” carrier, except as such

SFP 1S°r ma”™ = 1imPQSed hy law. ]
*3. No carrier is bound to transport said
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property by any particular train or vessel, or in
time for any particular market or otherwise than
with reasonable dispatch, unless by specific agree-
ment indorsed hereon. Every carrier shall have
the right in case of physical necessity to forward
said property by any railroad or route between
the point of shipment and the point of destina-
tion; but if such diversion shall be from a rail to
a water route the liability of the carrier shall be
the same as though the entire carriage were by
rail.

The amount of any loss or damage for which
any carrier is liable shall be computed on the
basis of the value of the property (being the bona
fide invoice price, if. any, to the consignee, includ-
ing the freight charges, if prepaid) at the place
and time of shipment under this bill of lading,
unless a lower value has been represented in writ-
ing by the shipper or has been agreed upon or is
determined by the classification of tariffs upon
which the rate is based, in any of which events
such lower value shall be the maximum amount
to govern such computation, whether or not such
loss or damage occurs from negligence.

Claims for loss, damage, or delay must be made
in writing to the carrier at the point of delivery
or at the point of origin within four months after
delivery of the property, or, in case of failure to
make delivery, then within four months after a
reasonable time for delivery has elapsed. Unless
claims are so made the carrier shall not be liable.

Any carrier or party liable on account of loss
or damage to any of said property shall have the
full benefit of any insurance that may have been
effected upon or on account of said property, so
far as this shall not avoid the policies or contracts
of insurance.

: SEC. 4. All property shall be subject to neces-
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sary cooperage or baling at owner’s cost. Each
carrier over whose route cotton is to be trans-
ported hereunder shall have the privilege, at its
own cost and risk, of compressing the same for
greater convenience in handling or forwarding,
and shall not be held responsible for deviation of
unavoidable delays in procuring such compres-
sion. Grain in bulk consigned to a point where
there is a railroad, public, or licensed elevator
may (unless otherwise expressly noted herein,
and then if it is not promptly unloaded) be there
delivered and placed with other grain of the same
kind and grade without respect to ownership, and
if so delivered shall be subject to a lien for ele-
vator charges in addition to all other charges here-
under.

SEC. 5. Property not removed by the party
entitled to receive it within forty-eight hours (ex-
clusive of legal holidays) after notice of its ar-
rival has been duly sent or given may be kept in
car, depot, or place of delivery of the carrier, or
warehouse, subject to a reasonable charge for
storage and to carrier’s responsibility as ware-
houseman only, or may be, at the option of the
carrier, removed to and stored in a public or
icensed warehouse at the cost of the owner and
there held at the owner’s risk and without liabil-
1y on the part of the carrier, and subject to a lien
or all freight and other lawful charges, including
a” sona” e charge for storage,
th rf caiT*er may make a reasonable charge for

e detention of any vessel or car, or for the use

racks after the car has been held forty-eight
»(exclusive of legal holidays), for loading or
efl0 3 ! an® may ac® such charge to all other
to JfE ~freunder and hold such property subject
amefleil] “erefor. Nothing in this section shall be
rued as lessening the time allowed by law
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or as setting aside any local rule affecting sexvice
or storage.

Property destined to or taken from a station,
wharf, or landing at which there is no regularly
appointed agent shall be entirely at risk of owner
after unloaded from cars or vessels or until loaded
into cars or vessels, and when received from or
delivered on private or other sidings, wharves,
or landings shall be at owner’s risk until the cars
are attached to and after they are detached from
trains, or until loaded into and after unloaded
from vessels.

SEC. 6. No carrier will carry or be liable in
any way for any documents, specie, or for any
articles of extraordinary value not specifically
rated in the published classification or tariffs, un-
less a special agreement to do so and a stipulated
value of the articles are indorsed hereon.

SEC. 7. Every party, whether principal or
agent, shipping explosive or dangerous goods,
without previous full written disclosure to the
carrier of their nature, shall be liable for all loss
or damage caused thereby, and such goods may
be warehoused at owner’s risk and expense or de-
stroyed without compensation.

SEC. 8. The owner or consignee shall pay the
freight, and average if any, and all other lawful
charges accruing on said property, and, if re
quired, shall pay the same before delivery. If yon
inspection it is ascertained that the articles ship-
ped are not those described in this bill of lading?
the freight charges must be paid upon the articles
actually shipped. -

SEC. 9. Except in case of diversion from rai
to water route, which is provided for in section
hereof, if all or any part of said property is car-
ried by water over any part of said route, sue

in water carriage shall be performed subject tot e
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Liabilities, limitations, and exemptions provided
by statute and to liie conditions contained m this
bl ot lading not inconsistent witil sucii statutes
ar tins section, and subject also to tile condition
that no such carrier or party in possession snail
be liable for any loss or damage resulting from
firg, or for any loss or damage resulting from tiie
perils of the lakes, sea, or other waters; or from
vermin, leakage, chafing, breakage, heat, frost,
wet, explosion, bursting of boilers, breakage of
shafts, or any latent defect in hull, machinery, or
appurtenances, whether existing prior to, at the
tine of, or after sailing; or unseaworthiness, or
from collision, stranding, or other accidents of
navigation, or from prolongation of the voyage.
And any vessel carrying any or all of the property
herein described shall have the liberty to call at
any port or ports, to tow and be towed, to transfer
to transship, to lighter, to load and discharge
goods at any time, and assist vessels in distress,
and to deviate for the purpose of saving life or
property. Such water carrier shall not be re-
sponsible for any loss or damage to property if it
ce necessary or is usual to carry such property
upon deck.
The term “ water carriage” in this section shall
mot be construed as including lighterage across
nvers or in lake or other harbors when perfomed
ythe rail carrier, and the liability for such light-
erage shall be governed by the other sections of
this instrument.
., P* Any alteration, addition, or erasure
is bill of lading which shall be made without
a~ “nojsement thereof hereon, signed by the
carrier this bill of lading,
I e without effect, and this bill of lading shall
en orceahle according to its original tenor.
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FORM 407.

SOUTHERN RAILWAY COMPANY

Straight Bill of Lading—ORIGINAL—Not Ne-
gotiable.

Shipper’s No........... Agent’s No...... .

Received, subject to the classifications and tar-
iffs in effect on the date of issue of this Original
Bill of Lading,
at Barton, £ 0., July 16th, 1912.

From B. F. Clute, the property described
below, in apparent good order, except as noted
(contents and condition of contents of packages
unknown), marked, consigned and destined as
indicated below, which said Company agrees o
carry to its usual place of delivery at said destin-
ation if on its line, otherwise to deliver to an
other carrier on the route to said destination,

is mutually agreed, as to each carrier o a o
any of said property over all or any portion
said route to destination, and as to each party
any time interested in all or any of said PrOPerl'j
that every service to be performed hereunder s

be subject to all the conditions, whether prm
or written, herein contained (including con i1
on back hereof), and which are agreed to by in
shipper and accepted for himself and his assign *
. The Rate of Freight from Y*T7TA

O e e eeeeeens 1s in Cents per 100 Ibs.

If Times, 1st Class, —
If 1st Class,------

If 2d Class,------

If Rule 25,------

If 3d Class,------

If Rule 26,------

If Rule 28,------

If 4th Class,-------
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If 5th Class,------
If 6h Class,------

If Class H , ------

(VEil address—Not for purposes of delivery)
Corsigned to C. Albrecht.

Destination, Jersey City, State of

Route,----- Car Initial, Sou.

Car No. 35039.

Na Packages, 1.

Description of Articles and Special Marks, Car
L Melons; Released.

Weight (Subject to Correction), 24000.
(ass or Rate,------

(hadk Column,——-
If chargns are to be prepaid, write or stamp here.
Pobe prepaid.’ S —

................. to aPPly  prepayment of
echargai on the property described hereon.

per Agent or Cashier.

st na"use here acknowledges only the
“aount prepaid.

h*ges Advanced: $.............
C. H. HANSEN, Agent.

Per
~ A~ AhUTE, Shipper.

(Th- n-P' J*ZEfGLER- '
and agLHIlr°f Eadm? is to he signed by shipp<

°* earner issuing same).

Conditions—Same as P-1.

10

20



10

20

30

Exhibit P-6.

7-15-’11—4000M G—1-4651 Form 407
iStandard Form Straight Bill of Lading

bOUTHEBN BAILWAY COMPANY

This Memorandum is an acknowledgment that
a Bill of Lading has been issued and is not the
Original Bill of JLadmg, nor a copy or duplicate,
covering the property named herein and is i
tended solely for filing or record.

Shipper’s No............... Agent’s No............

Beceived, subject to the classifications and tar-
iffs in effect on the date of the receipt by the car-
rier of the property described in the Original
at Allendale, S. 0., 7/17/1912
Bill of Lading,
from. B. F. Clute, the property described
below, in apparent good order, except as noted
(contents and condition of contents of packages
unknown), marked, consigned and destined as in-
dicated below, which said Company agrees to
carry to its usual place of delivery at said destin-
ation, if on its line, otherwise to deliver to
another carrier on the route to said destination.
It is mutually agreed, as to each carrier of all ar
any of said property over all or any portion o
said route to destination, and as to each party a
any time interested in all or any of said propery,
that every service to be performed hereunder s a
be subject to all the conditions, whether printe
or written, herein contained (including conditions
on back hereof), and which are agreed to by e
shipper and accepted for himself and his assigns-

£O eeeceececcncecenceccacecncene is in Cents, per 100 s
If Times, 1st Class,------

40 if 1st Class ------
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If 2d Class, ——

If Rule 25,------

If 3d Class,------

If Rule 26,------

If Rule 28,------

If 4th Class,------

If 5th Class,------

If 6h Class,------ 10
If Class A, ———

If Class B, ------

If Class E , ------

If Class H, —

Per BOl. if Class F ,------

If Special Per........ccooveevvvvvnennnn.n.

(Mail address—Not for purposes of delivery)

Consigned to Chas. Albrecht. 20
Destination, Jersey City, State of N. J.
Route, ------ Car Initial, Sou. Car No. 38162.

No. Packages, 1.

Description of Articles and Special Marks, C. W.
Melons.

JJMNght (Subject to Correction), 24000.

or Rate,------
(Check Column,------ .

Gmrges are  De prepaid, write or stamp
nere, ‘To be prepaid.’» --------- 0
thor iVed  ........ apply in prepayment of

charges on the property descrllt))ed hereon.
per Agent or Cashier.

aiomt prlpafdT here acknowle” es only the

Charges Advanced: $..............
P. J. FULMER, Agent.

Conditions—Same as P-1. 40
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Form 407
SOUTHERN RAILWAY COMPANY

Straight Bill of Lading—ORIGINAL—Not Ne-
gotiable.

Shipper’s No............... Agent*s No ........

1G Received, subject to the classifications and tar-

20

30

40

iffs in effect on the date of issue of this Original
Bill of Lading,

at Kline, S. C., July 18th, 1912, from B. F. Clute,
the property described below, in apparent
good order, except as noted (contents and
condition of contents of packages unknown),
marked, consigned and destined as indicated
below, which said Company agrees to carry
to its usual place of delivery at said destin-
ation, if on its own line, otherwise to deliver to
another carrier on the route to said destination.
It is mutually agreed, as to each carrier of all or
any of said property over all or any portion of
said route to destination, and as to each party at
any time interested in all or any of said property,
that every service to be performed hereunder shall
be subject to all the conditions, whether printed
or written, herein contained (including conditions
on back hereof), and which are agreed to by the
shipper and accepted for himself and his assigns.

The Rate of Freight from.....................oeeeenei.
O v 1s in Cents per 100 Ibs.

If Times, 1st Class, —— v
If 1st Class,------

If 2d Class,------

If Rule 25,------

If 3d Class,------

If Rule 26,------

If Rule 28,------

If 4th Class,------
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If 5th Class,

If 6th Class,

If Class A, -

If Class B, —

If Class C, —

If Class D, —

If Class E, -

If Class H, 10

Per Bbl. if Class F , ------

If Special Per......ccoceeeveennnnnn.

(Mail address—Not for purposes of delivery)

Consigned to C. Albrecht.

Destination Jersey City, State of N. J. Hender-
son St.

Route,------ Car Initial, Son. Car No. 25284.

No. Packages, 1.

Description of Articles and Special Marks, C. L.
Melons. Watsons, 850, S. L. & C. 20

Weight (Subject to Correction),------

Class or Rate,------

Check Column,------

If charges are to be prepraid, write or stamp
here, “ To be prepaid.” ...cccovvvvvviiieiieeeeeeeennn s

Received $............. to apply in prepayment of
the charges on the property described hereon.

Agent or Cashier.
30
(The Signature here acknowledges only the

amount prepaid.)
Charges Advanced: $..............

J® * Lading is to be signed by the ship-
and agent of the carrier issuing same.)

Conditions—Same as P-1. 40
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f Form 407
SOUTHERN RAILWAY COMPANY

Straight Bill of Lading—ORIGINAL—Not Ne-
gotiable.
Shipper’s No...coooeeunn..... Agent’s No.............
Received, subject to the classifications and tar-
iffs in effect on the date of issue of this Original
Bill of Lading,
at Kline, S. C., 7/18th, 1912,
from B. F. Clute, the property described
below, in apparent good order, except as noted
(contents and condition of contents of packages
unknown), marked, consigned and destined as in-
dicated below, which said Company agrees to
carry to its usual place of delivery at said destina-
tion, if on its line, otherwise to deliver to
another carrier on the route to said destination.
It is mutually agreed, as to each carrier of 4l
or any of said property over all or any portion of
said route to destination, and as to each party at
any time interested in all of said property, that
every service to be performed hereunder shall be
subject to all the conditions, whether printed or
written, herein contained (including conditions an

back hereof) and which are agreed to by the ship-

3D per and accepted for himself and his assigns.

40

The Rate of Freight from.................... — e
Ot s in Cents per 100 Ibs.
If Times, 1st Class,------

If 1st Class,------
If 2d Class,------
If Rule 25,------
If 3d Class, ------
If Rule 26,------
If Rule 28,------
If 4th Class,------
If 5th Class,------
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If Class H ,------

Per Bl if Class F , ------ 10

If Special Per ------

(Meil Address—Not for purposes of Delivery)

Consigned to Albrecht.

Destination, Jersey City, State of N. J. Hender-
son St.

Route,----- Car Initial, Son. Car No., 32937

No. Packages, 1.

Description of Articles and Special Marks, C. L.
Melons. Watsons, 960 S. L. & C.

Weight (Subject to Correction),------ 20
(lass or Rate,------

Check Column,------

If charges are to be prepaid, write or stamp
here, “ To be prepaid.,,

S to apply in prepayment of
e charges on the property described hereon.

per Agent or Cashier.
30

signature here acknowledges only the
amount prepaid.)

Charges advanced: R

J. C. McKAY, Agent.
Peras .

...... HPer +  Shipper.

nf e j1 of jading is to be signed by the
nd agent of the carrier issuing same.)

(Conditions same as P-1.) 40
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8-10-09. 50 M. B 98236. Form 345—Green
Bill of Lading for Vegetables, Fruits and Melons
Shipper’s No.......... Agent’s No........

SEABOABD AIR LINE RAILWAY

S. Davies Warfield, R. Lancaster Williams and
10 E. C. Duncan, Receivers
Atlanta and Biemingham Aie Line Rail way
S. Davies Warfield, R. Lancaster Williams and
E. C. Duncan, Receivers
Catawba Valley Railway, Tallahassee, Perry
AND SOUTHEASTEEN RAILWAY PLANT CITY, Ar-
cadia and Gulf Rail way, Floeida
W est Shoee Railway
L. E. CHALENOR, General Freight Agent.
W. L. STANLEY, General Claim Agent.
20 Portsmouth, Va.

Received, subject to the -classifications and
tariffs in effect on the date of issue of ths
Original Bill of Lading,
at Ulmers, S. C., July 16, 1912, from B. E
Clute, the property described below, in ap
parent good order, except as noted (contents
and condition of contents of packages unknown),
marked, consigned and destined as indicated be-

. low, which said Company agrees to carry to its
usual place of delivery at said destination,
if on its road, otherwise to deliver to another
carrier on the route to said destination. It IS
mutually agreed, as to each carrier of all or any
of said property over all or any portion of sa
route to destination, and as to each party at any
time interested in all or any of said propery,
that every service to be performed "er®" e
shall be subject to all the conditions, whe ®
printed or written, herein contained (inchi m

40 conditions on back hereof) and which are agree
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to by the shipper and accepted for himself and
Mk assigns.

The Rate of Freight from......ccccccooeiiiiviiiiennnnnes
to 1s in Cents
Per 100 Pounds------
Per Standard Barrel
Per Standard Basket
Per Standard Box - 10
Per Standard Crate
Per car of 1bs.

(Mail Address—Not for purposes of Delivery)
Consigned to C. Albrecht.
Destination, Jersey City, State of N. d.

Route,----- Car Initial, S. A. L. Car No., 22453
No. Packages, 1.

Description of Articles and Special Marks, C. L.
Melons. Rei. S. L. & Co. 20
(Copy)

Weight (Subject to Correction), 24000.

’7

Check Column ,——--—--

If charges are to be prepaid, write or stamp
bere, “ To be prepaid.”

referver $....... . ** to apply in prepayment
e charges on the property described hereon. %0

Agent or Cashier.

signature here acknowledges only the

articles above

TfIPG QTIrl Vkoolr

W. M. HARVEY, Agent.

Per...........
40
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B. F. CLUTE, Shipper.

(This Bill of Lading is to be signed by the ship-
pier and agent of the carrier issuing same.)

NOTE—Unless this Bill of Lading is signed by
the shipper, this shipment will he carried at the
carrier’s liability, limited only as provided by
law; but subject to the terms and conditions of
this bill of lading in so far as they are not incon-
sistent with such common carrier’s liability.

CONDITIONS

1. In consideration of the rate at which the
freight is taken for carriage, and the specal
service to be performed, it is agreed by and be-
tween the carriers and the shipper, as owner or
agent for owner, that the said freight is not to
be carried and delivered for or with reference to
any particular market or market hour at destina-
tion, nor in any specified time, but only with
such reasonable despatch with reference to other
business of the carrier as the general business
permits; that the carriers shall not be lLable for
any injury to, or decay of, fruits and vegetables
or other perishable freight, due to detention ar
delay occasioned by an accumulation of freigh
at any point, or to the breaking down of engine
or cars, or to any other causes over which the
carriers have no control; nor for damage or de
terioration in value due to detention at any pdin>
where such detention is due to or incurred att e
request of the consignor, the consignee or ther
agents or representatives.

2. It is agreed by the shipper, as owner o
agent for owner, that in issuing this bill of lading
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through to destination, when such destination is
on or over connecting lines, the initial carrier acts
only as agent, and assumes no liability as prin-
cipal as to the carriage of said freight beyond its
own lines; and that the liability of said initial
carrier in regard to the said freight shall termi-
nate upon delivery thereof, in good order and
within a reasonable time, to the next succeeding
carrier. In case of loss or damage liability there-
for shall be attached to only that carrier in whose
custody the said freight was at such time of loss
or damage.

3. No carrier shall be responsible for any loss
or damage resulting directly or indirectly from
change of route or destination made under the
provisions of this contract. If any such change
m route or destination shall be made, the shipper,
owner or consignee shall pay, in addition to the
rate named herein and the charges advanced, all
expenses incurred thereby, including freights for
transportation over lines and parts of lines not
included in the route for which said rate is

4. If all or any part of said property is carried
by wafer, such water carriage shall be performed
subject to statutory acts and to all conditions,
whether printed or written, contained in this bill
of lading, including the condition that no carrier
by water shall be liable for any loss or damage
resulting from explosion, accidents to boilers or
machinery, or from any latent defects in hull,
machinery or appurtenances, existing before, at

e time, or after shipment or sailing on the
voyage, or unseaworthiness, provided the owners

ave exercised due diligence to make the vessel
seaworthy; nor shall negligence be presumed
agamnst any carrier.

b. No carrier shall be liable for loss or damage

10

20

30

40
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arising from legal process, claims or ownership
by third parties; want of proper cooperage, or
insufficiency of packages in strength or other-
wise, nor for the condition of packages or de-
ficiency in contents thereof if receipted for by the
consignee in good order; nor for wrong carriage
or wrong delivery of goods imperfectly marked.

1G All property shall be subject to necessary cooper-

20

40

age, boxing and.repairs at owner’s cost.

6. If any carrier transporting this shipment
shall deem it necessary to dispose of same en
route, or after delivery has been tendered to and
refused by consignee, in order to protect the in-
terest of the owner and the charges of transpor-
tation, said carrier is hereby empowered to act
as the agent of the owner in the transaction, and
will not be held responsible for more than net
proceeds of sale, after deducting all legitimate
expenses.

7. This bill of lading is signed for the differ-
ent carriers who may engage in the transporta-
tion, severally but not jointly, each to be bound
by, and have the benefits of, the provisions there-
of ; and in accepting this bill of lading the shipper,
owner and consignee of the goods and the holder
of the bill of lading agree to be bound by
all of its stipulations, exceptions and conditions,
whether printed or written.

8. Claims for loss or damage shall be made in
writing to the agent at point of delivery promptly
after arrival of the property, and if delayed for
more than ten days after the delivery of the prop-
erty, or after due time for the delivery thereof,
no carrier hereunder shall be liable in any event.
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81009. 50 M. B 98236. Form 345—Green
Bill of Lading for Vegetables, Fruits and Melons
Shipper’s No.......... Agent’s No...........

SEABOARD AIE LINE RAILWAY

S Davies Warfield, R. Lancaster Williams and
E. C. Duncan, Receivers 10

Atlanta and Birmingham Air Line Rail way
S Davies Warfield, R. Lancaster Williams and
E. C. Duncan, Receivers

Catawba Valley Rail way, Tallahassee, Perry
and Southe ast er n Rail way Plant City, Ar-
cadia and Gulf Railway, Flo rida
West Shore Railway

L. E. CHALENOR, General Freight Agent.
W. L. STANLEY, General Claim Agent.
Portsmouth, Va.

Received, subject to the -classifications and
tariffs in effect on the date of issue of this Orig-
mal Bill of Lading,
at Ulmers, S. C., July 16th, 1912, from B. F.

ute, the property described below, in appar-
eat good order, except as noted (contents and
condition of contents of packages unknown),
jnarked, consigned and destined as indicated be- 30
°w, which said Company agrees to carry to its
usual place of delivery at said destination, if on

s road, otherwise to deliver to another car-
'? route to said destination. It is
of A a8reed, us to each carrier of all or any
m jai, PJ°P®rty over all or any portion of said

A Agtination, and as to each party at any
thilf mterested all or any of said property,
shall ®rvice to be performed hereunder

e subject to all the conditions, whether 40
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printed or written, herein contained (including
conditions on back hereof) and which are agreed
to by the shipper and accepted for himself and
his assigns.
The Rate of Freight from............cccoeiiiinnnnnnnn.
B 0 e e 1s in Cents
Per 100 Pounds------
10 Per Standard Barrel------
Per Standard Basket------
Per Standard Box------
Per Standard Crate------
Per car of Ibs.------
Per e
(Mail Address—Not for purposes of Delivery)
Consigned to C. Albrecht.
Destination, Jersey City, State of N. J.
Route,------ Car Initial, S. A. L. Car No., 15841
20 No. Packages, 1.
Description of Articles and Special Marks, Car
Melons. S. L. &C.
(Copy)
Weight (Subject to Correction), 24000.
Rate,------
Check Column,------
If charges are to be prepaid, write or stamp
here, “ To he prepaid.”

30 Received $............. to apply in prepayment of
the charges on the property described hereon.

Agent or Cashier,

(The signature here acknowledges only the
amount prepaid.)
Charges advanced: §.
40 Receive, carry and deliver the articles above
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subject to the conditions on the face and back
heredf, all of which are agreed to.
W. M. HARVEY, Agent

(This Bill of Lading is to he signed by the ship-
per and agent of the carrier issuing same.)

NOTE—Unless this Bill of Lading is signed by
the shipper, this shipment will be carried at the
carrier's liability, limited only as provided by
law; but subject to the terms and conditions of
this bill of lading in so far as they are not incon-
sistent with such common carrier’s liability.

(Conditions same as P-3.) 20

30

40
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8-10-09. 50M. B 98236. Form 345—Green

Bill of Lading for Vegetables, Fruits and Melons
Shipper’s No.......... Agent’s No.........

SEABOARD AIR LINE RAILWAY

S. Davies Warfield, R. Lancaster Williams and
® E. C. Duncan, Receivers

Atlanta and Birmingham Air Line Rail way
S. Davies Warfield, R. Lancaster Williams and
E. C. Duncan, Receivers

Catawba Valley Railway, Tallahassee, Perky
and Southeastern Railway Plant City, Ar-
cadia and Gulf Railway, Flo rida
West Shore Railway

20 L. E. CHALENOR, General Freight Agent.
W. L. STANLEY, General' Claim Agent.
Portsmouth, Va.

Received, subject to the classifications and
tariffs in effect on the date of issue of this Ong
inal Bill of Lading,
at Ulmers, S. C., July 16th, 1912, from B L
Clute, the property described below, in appau
ent good order, except as noted (contents an
condition of contents of packages unknown),
*marked, consigned and destined as indicated be
low, which said Company agrees to carry tois
usual place of delivery at said destination, if (Il
its road, otherwise to deliver to another car
rier on the route to said destination. It IS
mutually agreed, as to each carrier of all or any
of said property over all or any portion ot sl
route to destination, and as to each party & W
time interested in all or any of said property,
every service to be performed hereunder s

40 be subject to all the conditions, whether Prin
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or written, herein contained (including conditions

on back hereof) and which are agreed to by the

shipper and accepted for himself and his assigns.
The Rate of Freight from ........cccooevineneniin.

to is in Cents

Per 100 Pounds------

Per Standard Barrel

Per Standard Basket 10

Per Standard B ox ------

Per Standard Crate----

Per car of Ibs.

Per...

(l\/fa]lAddress—Not for purposes of Delivery)

Consigned to C. Albrecht.

Destination, Jersey City, State of N. J.

Foute,----- Car Initial, S. A. L. Car No. 23256.

No. Packages, 1.

Description of Articles and Special Marks, Car 20
melons. Rel S. L & C.

KWelght (Subject to Correction), 24000.

If charges are to be prepaid, write or stamp
mre> To be prepaid.”

B to apply in prepayment of
ecllarSes on the property described hereon.

per Agent or Cashier.

annn’y, s* 3‘3} here acknowledges only the
anount prepai

Charges advnnno”.
carry and deliver the articles above

» . litions on the face and back
«01, all Of Whieh are agreed to.

W. M. HARVEY, Agent.

Per..
10
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B. F. CLUTE, Shipper.
Per 1t

(This Bill of Lading is to be signed by the ship-
per and agent of the carrier issuing same.)
N OTE—Unless this Bill of Lading is signed by
the shipper, this shipment will be carried at the
10 carrier’s liability, limited only as provided by
law; but subject to the terms and conditions of
this bill of lading in so far as they are not incon-
sistent with such common carrier’s liability.

(Conditions same as P-3.)

Exhibit P-9

20 8-10-09. 50M. B 98236. Form 345-Green
Bill of Lading for Vegetables, Fruits and Melons
Shipper’s No.......... Agent’s No........ .

SEABOARD AIR LINE RAILWAY

S. Davies Warfield, R. Lancaster Williams and
E. C. Duncan, Receivers

Atlanta and Birmingham Air Line Rail way
QA S. Davies Warfield, R. Lancaster Williams a
A E. C. Duncan, Receivers

Catawba Valley Railway, Tal la hassee, Pebb
and Southeastern Railway Plant City,
cad ia and Gulp Railway, Florida
West Shore Railway

L. E. CHALENOR, General Freight Age»*
W. L. STANLEY, General Claim Agent.
Portsmouth, Va.

40 Received, subject to the classifications
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tariffs in effect on the date of issue of this Orig-
inal Bill of Lading,
at Ulmers, S. C., July 18, 1912, from B. F. Clute,
the property described below, in apparent good
order, except as noted (contents and condition of
contents of packages unknown), marked, con-
signed and destined as indicated below, which
said Company agrees to carry to its usual placp 10
of delivery at said destination, if on its roda,
otherwise to deliver to another carrier on the
route to said destination. It is mutually agreed,
as to each carrier of all or any of said property
over all or any portion of said route to destina-
tion, and as to each party at any time interested
in all or any of said property, that every service
to be performed hereunder shall be subject to all
the conditions, whethér printed or written, herein
contained (including coiiditions on back hereof) 20
and which are agreed to by the shipper and ac-
cepted for himself and his assigns.

The Rate of Freight from ......cccooccviiiiiiiiinnnnn. ..
Per 100 Pounds----- -
Per Standard Barrel------
Per Standard Basket------
Per Standard B ox------
Per Standard Crate------
Per car of Ibs.------ 30
Consigned to C. Albrecht.
Destination, Jersey City, State of N. J.
Bonte, ------ Car Initial, S. A. L. Car No. 24096.
No. Packages, 1.
Description of Articles and Special Marks, Car

melons. Rel S. L & C.

e%ght (Subject to Correction), 24000.
ate,-----

Check Column,------ 40
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If charges are to be prepaid, write or stamp
here, “ To be prepaid.”

Received $............. to apply in prepayment of
the charges on the property described hereon.
17 Agent or Cashier.

Per

(The signature here acknowledges only the
amount prepaid.)

Charges advanced: $................
(Mail Address—Not for purposes of Delivery)

Receive, carry and deliver the articles above
subject to the conditions on the face and hack
hereof, all of which are agreed to.

W. M. HARVEY, Agent.

20 Per

(This Bill of Lading is to be signed by the ship-
per and agent of the carrier issuing same.)

NOTE—Unless this Bill of Lading is signed by
the shipper, this shipment will be carried at the
carrier’s liability, limited only as provided by

30 law; but subject to the terms and conditions of
this bill of lading in so far as they are not incon-
sistent with such common carrier’s liability.

(Conditions same as P-3.)
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Jersey City, N. J., July 23, 1912.

E Butler, Agt.

I hereby refuse to accept AB&A 20917 lading
Watermelons, account of rotten condition of lad-
ing and inability to realize freight charges.

C. ALBRECHT.

.......... 10

Exhibit P-12.

Jersey City, N. J., July 26, 1912.

M. E. Butler, Agt.

I hereby refuse to accept Sou 35039 lading
Watermelons account of rotten condition and in-
ability to realize freight charges.

C. ALBRECHT. 2

Exhibit P-13.

Jersey City, N. J., 7/26, 1912.
M. E. Sutler, Agt.

I hereby refuse to accept SAL 22453 lading
Watermelons account of rotten condition of lad-
ing and inability to realize freight charges.
C. ALBRECHT. 30

Exhibit P-14.

Jersey City, N. J., July 27,1912.
Mr. E. Butler, Agt.

I hereby refuse to accept SAL 15841 lading
Watermelons account of rotten condition of lad-
Ing and inability to realize freight charges.

C. ALBRECHT. 40
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Jersey City, N. J., 7/26, 1912.

Mr. E. Butler, Agt.
I hereby refuse to accept SAL 23256 lading
Waterjnelons account of rotten condition of lad-

ing and inability to realize freight charges.
C. ALBRECHT.

10

Exhibit P-16.

Jersey City, N. dJ., July 26, 1912

Mr. E. Butler, Agt-
I hereby refuse to accept Sou 38162 lading
Watermelons account of rotten condition and in-

ability to realize freight charges.

20 C. ALBRECHT.

Exhibit P-17.

Jersey City, N. J., July 27,1912

E. Butler, Agt.
I hereby refuse to accept Sou 25284 lading
on Watermelons, account of same being in rotten
U condition of lading and inability to realize freignt

ChargeS- 0. ALBBECHT.
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Jersey City, N. J., July 31, 1912.
M. E. Butler, Agt.

I hereby refuse to accept Sou 32937 lading

Watermelons, account of rotten condition and in-
ahbility to realize freight charges.

C. ALBRECHT.
10

Exhibit P-19.

Jersey City. N. J., July 27,1912.
M: E Butler, Agt.

I hereby refuse to accept SAL 24096 lading
watermelons account of rotten condition of lad-
and inability to realize freight charges.

C. ALBRECHT. 20

30

40
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DEFENDANT’S EXHIBITS.
Exhibit D-10.

CHAS. ALBEECHT

Produce Commission Merchant
110 Nostrand Avenue

Water Melons a Specialty.

Brooklyn, N. Y., Sept. 3,1912.

Gentlemen,

I beg to inform you that I will enter claim mn
the following nine cars of Melons shipped from
South Carolina.

Car No.

35039.

26501 transferred to car 39170.
23256.

22453.

38162.

25284.

24096.

15841.

2937.
22937 C. ALBEECHT.



283
Exhibit D-1I.

CHAS. ALBRECHT

Produce Commission Merchant
110 Nostrand Avenue

Water Melons a Specialty.

Brooklyn, N. Y., Oct. 22, 1912.
Gentlermen, 20
Dear Sir,

In reply to your letter, I wish to inform you,
that I handed you the Original invoice, with each
Qor when I entered claim, this car was bought
trom the same man, Mr. G. S. Boynton, Car No.
"84 cost 120.00 and Car No. 32937, 120.00. Both
s are from the same man, and shipped same
& Yours,

C. ALBRECHT.
20

Exhibit D-12.

Brooklyn, N. Y., Sept. 2, 1912.
MPemn. R. R. Co.,

bought of CHAS. ALBRECHT,

HNA\T ,”>10("uce Commission Merchant.
JNostrand Avenue, bet. Park and Myrtle Aves. 30

h must be paid promptly every weeh.

I1Carof M
of Mp? 100.00

£ £ £ & * * Register No. 10071, Penn-

Freight Station.

40
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(Same bill head as D-12.)

Brooklyn, N. Y., Stept. 12, 1912
M Penn. R. R. Co.,

Sept. 12,1 Car W. Mels.................. . 12000

10 Claim Department Register No. 10200, Penn-
sylvania R. R., Jersey City, Freight Station.
590958 Sept. 19, »12.

Exhibit D-14.
(Same bill head as D-12.)
20 Brooklyn, N. Y., Sept. 12,1912.
Sept. 12,1 Car W. Mels....ccc.ceeeeenunnnne. 12000

Claim Department Register No. 10201, Peml
sylvania R. R., Jersey City, Freight Station.
590957 Sept. 19, ’12.

30 Exhibit D-i5.
(Shine bill head as D-12.)

Brooklyn, N. Y., Sept. 6, 1011
M Penn. R. R. Co,,

1 Car W. Mels.oooeeree oo,

Claim Department, Register No. 10126, Peul
sylvania R. R., Jersey City, Freight Station.
40 589161 Sept. 16, ’12.

r
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(Same bill head as D-12.)
Brooklyn, N. Y,, Sept. 6, 1912.
M Pennsylvania Railroad Co.,
1 Car of Melons...... ccccceevieeniiiennic ot . 85.00

10
Claim Department, Register No. 10125, Penn-

sylvania R. R., Jersey City, Freight Station.
589162 Sept. 16, '12.
Exhibit D-17.
(Same bill head as D-12.)

Brooklyn, N. Y., Sept. 6, 1912. 99
M Penn. R. R. Co.,

1Car of W. Mels......cccovvvveeeeeeiinnn © . 85.00
Claim Department, Register No, 10121, Penn-
sylvania R. R., Jersey City Freight Station.
589163 Sept. 16, '12.
Exhibit D-18. 30
(Same bill head as D-12.)

Brooklyn, N. Y., Sept. 6, 1912.

M Pennsylvania Railroad Co.,

1 Car of MelonsS....ueveeeeeeeeeeeies e, 72.50

Claim Department, Register No. 10124, Penn-

Jersey City Freight Station.
589164 Sept. 16, 12. 40
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(Same bill head as D-12.)
Brooklyn, N. Y., Sept. 6,1912.
M Pennsylvania Railroad Co.,
1 Car of Melons.....cccoecev v veveieenne e 80.00

10

Claim Department, Register No. 10122, Penn-
sylvania R. R., Jersey City, Freight Station.
589165 Sept. 16, ’12.

Exhibit D-20.
(Same bill head as D-12.)
Brooklyn, N. Y., Sept. 6, 1912.
M Pennsylvania Railroad Co.,
1 Car of Melons....ccoooevvveeeeeieiiiieeieennnn, 11250
Claim Department, Register No. 10127, Penn-

sylvania R. R., Jersey City, Freight Station.

589167 Sept. 16, 12.
30

40
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Tel. 4200 Cortlandt Established 1867

PHILLIPS & SONS,

Commission (38) Merchants
Importers & Exporters
277 Washington Street New York
Cable Address —Pken dido A
Received via Car 32927
Sold for and on account of Penn. R. Ry. Co.
C. Albrecht

Eeceived Aug. 1st, Car W. Melons.... 50.00
CommiSSION.....ceeveevvuneeeeenns 4.00
Net Proceeds ....ccooovvvvvevvvivnevieinnnnns 46.00
20

Exhibit D-22.
(Same bill head as D-21.)

Received via Car 25284

Eeceived July 29th, Car W. Melons.. 30.00
2/3 worthless, rotten.
CommiSSION.....uuuveeeeeeeennnnn. 3.20 30
Net Proceeds .....cooovvvnvevvvneniinnnn, . 36.80

40
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(Same bill head as D-21.)

Received via Car 15841

Received July 29th, Car W. Melons..
2/3 worthless, rotten.
Commission................. %... 2.40

Net Proceeds *..cooovvvvvvveveeviieennnnnn,

Exhibit D-24.
(Same bill head as D-21.)

Received via Car 24096

20 Received July 29th, Car W. Melons...
Rotten.
Commission.....cccceeeuvvvnneeee.. 4.00

Net Proceeds..............

Exhibit D-25.
30 (Same bill head as D-21.)

Received via Car 22453

Received July 27th, Car W. Melons...
Very rotten.
CommisSioN....eeeeesceeennenns 2.40

Net Proceeds ...cooovvvvvevveeivieinnnnnne.

40

30.00

2760

5000

46.00

30.00

27.60
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(Same bill head as D-21.)

Received via Car 23256

Received July 27th, Car W. Melons.. -  40.00
Rotten.
Commission............... peeeeees 3.20
Net Proceeds .......oeeeeeeiii.l. «*, 36.80 ~

Exhibit D-27.
(Same bill head as D-21.)

Received via Car 20917

Received July 24th, Car Melons.......... 40.00 20
ConmiSSiON....coeevvereeeennne. 3.20
Net Proceeds .....coovvvvvvvivieniniiiinnnns 36.80

Exhibit D-28.

(Same bill head as D-21))

Received via Car 35039 30
Received July 27th, Car W. Melons... 40.00 ,
Very rotten.
ConmiSsion........cceeeeeeeeeeen. 3.20
Net Proceeds .....cooveeeevvvvvivicenniennns 36.80
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Exhibit D-29.
(Same bill head as D-21))

Rece,ved via Car 38162

Received July 27th, Car W. Melons... 40.00
Very rotten.
Commission ................. . 3.20
Net Proceeds...cccceeeecenccerecececncnees 3080

Exhibits D-30, D-31, D-32.

Classifications and Tariffs on file with Inter-
state Commerce Commission.

Extract from Southern Classification, No. 38

20
SOUTHERN CLASSIFICATION.

General Rules.

1. The reduced rates specified in this classifica-
tion will apply only on property, shipped subject
to the conditions of the Carrier’s Bill of Lading.

“ Property carried not subject to the conditions
of the Carrier’s Bill of Lading will be at the car-
rier’s Lability, limited only as provided by com-

30 mon law and by the laws of the United States and
of the several states, in so far as they apply. Prop-
erty thus carried will be charged ten (10) per cent
higher (subject to a minimum increase of one (1)
cent per hundred pounds) than if shipped subject
to the conditions of the Carrier’s Bill of Lading.

40
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EXHIBITS D-30, D-31, D-32.

Further Extracts from Classifications and
Tariffs on File with Interstate Commerce
Commission.

Watermelon Tariff No. 2 (I. C. C. No. A-38)
Buies and Regulations, Note 4:

“ The rates shown herein are conditioned on
the execution by shippers of release shown in
bill of lading for melon shipments. When
this is not done the charge for transportation
will be 20 per cent greater than the rates
shown herein.”

Headline on pages 4 to 47:

“Rates on Watermelons, released, mini-

mum weight 24,000 pounds.’’
Southern Classification Rule 6:

Where the classification provides for a re-
duced rate, based on a certain fixed valuation,
the following special release, containing the
agreed valuation, must be written and signed
by the shipper or owner on the face of the bill
of lading or shipping receipt:

““The value of the shipment covered by thls
contract is fixed by the sh1pper at-----meeee-
which is accepted by the carrier as the real
and true value thereof and the rate of freight
is charged in accordance therewith, and the
carrier assumes liability only to the extent of
such valuation and no further.’’
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