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NOTICE OF PUBLIC HEARING 

The Senate Labor, Industry and Professions Commit tee wi 11 

continue i t s pub 1 i c hearing of May 22nd on Monday, June 19, 1989 

at 9:30 A.M. in Room 334, State House Annex, on the following 

bills: 

S-266 
Dumont 

S-606 
Cowan 

S-855 
Jackman 

S-3567 
Russo 

Establishes certain mandatory subjects for 
collective bargaining under the "New Jersey. 
Employer-Employee Relations Ac.t ... 

Revises laws concerning collective negotiations 
for public employees. 

Clarifies the law with respect to the kinds of 
matters which are proper subjects of negotiations 
in public sector employment. 

Expands the scope of negot iat io·ns for public school 
employees. 

Anyone wishing to testify should contact Dale Davis, Committee 
Staff, at (609) 984-0445. 

Please provide 12 · copies of any written testimony ·to be 
submitted to··the committee. 





SENATE, No. 266 

STATE OF NEW JERSEY 

Introduced Pending Technical Review by Legislative Counsel 

PRE-FILED FOR INTRODUCTION IN THE 1988 SESSION 

By Senator DUMONT 

1 AN ACT concerning collective negotiations and amending P.L. 

1941, c. 100 and P.L. 1968, C; 303 .. 

3 

BE IT ENACTED by the Senate and· General Assembly of the 

5 State of New Jersey: 

1. Section 2 of P.L. 1941, c. 100 (C. 34:13A-2) is amended to 

7 read as follows: 

2. It is hereby ,declared as the public IJOlicy of this State that 

9 the best interests of the people of the State are serv~d by the 

prevention or prompt settlement of labor disputes,, both in the , · 

11 private and public sectors; that strikes, lockouts, work stoppages 

and other fonns of employer .and employee strife, regardless 

13 where the merits of the controversy lie, are forces productive 

ultimately. of econoinic and public waste; ·that the interests. and 

15 rights of the conswners and the people of the State, while not 

direct parties thereto, should always be considered, respected 

17 and protected; that the constitutional mandate . that public . 

employees be given the right to organize and present grievances 

19 to their employers will be implemented· and promoted by the 

establishment of an expansive system of collective negotiations 

21 concerning tenns and condition of employment; and that the 

voluntary mediation of such public and private employer 

23 employee disputes under the guidance and supervision of a . . 

govenunental agency will tend to promote pennanent, public 

25 and private employer~employee peace and the health, welfare, 

comfort and safety of the people of the State. To carry: o~t 

27 such policy, the necessity for the enactment of the provisions of 

this act is hereby declared as a matter of legislative 

29 detennination. 

2. Section 1 of P.L. 1968. c. 303 (C.34:13A-5.3) is amended to 

31 read as follows: 

EXPLANATION-Matter enclosed in bold-faced brackets (thus] in the 
above bi 11 is not enacted and ; s intended to be orili tted in the 1 aw. 

Matter underlined 1hY1 is new matter. 
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1 7. Except as hereinafter provided, public employees shall 

have.· and shall· be protected in the exercise of the right, freely 

3 and without fear of i)enalty or reprisal, to fonn, join and assist 

any employee organization or to refrain from any such activity; 

5 provided, however, that this right shall not extend to elected 

officials, members of boards and commissions, managerial 

7 executives, or confidential employees, except in a school 

district ·the tenn managerial executive shall mean the 

9 superintendent of schools or his equivalent, nor, except. where 

. established practice, prior agreement or special circumstances, 

11 dictate the contrary, shall any superyisor having the power to 

hire, discharge, discipline. or to effectively recommend the 

13 same, have the right to be represented in collective negotiations 

by an employee organization .that admits nonsupervisory 

15 personnel to membership, and the fact that any organization has 

such supervisory employees as members shall not .deny· the right 

17 of that organization to represent the appropriate unit in 

collective negotiations; and provided further, that, except where 

19 established practive, prior agreement, or special circumstances 

dictate tJ?.e contrary, no policeman shall have the right to join an 

21 employee organization that admits employees other than 

policemen to membership. The negotiating unit shall be defined 

23 with due regard for the community of interest among the 

employees concemed, but the commission shall not intervene in 

25 matters of recognition and unit definition except in the event of 

a dispute. 

27 Representatives designated or selected by public employees 

for the purposes of collective negotiation by the majority of the 

29 employees in a unit appropriate for such purposes or by the 

majority of the employees voting in an election conducted by 

31 the commission as authorized by this act shall be the exclusive 

representatives ·for collective .negotiation concerning the tenns 

33 and conditions of employment of the employees in ·such unit. 

Nothing herein shall be construed to prevent any official from 

35 meeting with an employee organization for the purpose of 

hearing the views and requests of its members in such unit So 

37 long as (a) the majority representative is infonned of the 

meeting; (b) any changes or modifications in tenns and 

39 conditions of employment are made only through negotiation 
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1 with the majority representative; and (c) a :ninority organization 

shall not present or process grievances. Nothing herein shall be 

3 construed to deny to any individual employee his rights wtder 

Civil Service laws or regulations. When no majority 

5 representative has been selected as the bargaining ·agent for the 

unit of which an individual employee is a part, he may present 

1 7 his own grievance either personally or through an appropriate 

representative or an organization of which he is a member and 

9 have such grievance adjusted. 

A majority representative of public employees. in an 

11 appropriate. unit shall be entitled to act for and to negotiate 

agreements covering all employees in the unit and shall be 

13 responsible for representing the interest of all such employees 

without discrimination and without regard to employee 

15 organization membership. Proposed new rules or modifications 

of existing rules governing working conditions shall be 

17 negotiated with the majority representative before· they are 

established. In . addition, the majority. ·representative and 

19 designated representatives of the public employer shall meet at 

reasonable times and negotiate in food faith with respect to 

21 grievances, disciplinary disputes, and other teims and conditions 

of employment. [Nothing herein shall be construed as 

23 permitting negotiation .of the standards or criteria for employee 

perfonnance.l The following matters relating to tenns and 

25 conditions of employment are mandatory subjects of collective 

negotiations for public employees: 

27 a. Assisnment of extracurricular and co-curricular activities 

including but not limited to supervising. homeroom, cafeteria; 

29 coaching a sport; sponsoring a school club; supervising a· school 

publication; directing school dramatic productions, ·school 

31 assembly programs, or a school band, orchestra or chorus: and · 

advising student councils; 

33 b. Absenteeism or tardiness work rules and policies or both as 

they pertain to employees; 

35 c. Involuntary transfers of employees within school districts; 

d. Employee .. disciplinary procedures, including areas of 

37 compensation; 

e. Subcontracting of wtit-defined work; 

39 f. Evaluation criteria as well as ·procedures and their 

implementation and application. 
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1 The aforementioned subjects are mandatorily negotiable and 

supplement those subject matters now existing and determined 

3 to be mandatory subjects of bargaining. 

When an agreement is reached on the terms and conditions of 

5 employment, it shall be embodied in writing and signed by the 

authorized· representatives of. the public· .employer and the 

7 majority representative. 

Public employers shall negotiate written policies setting forth 

9 grievance and disciplinary review procedures by means of which 

their employees or representatives of employees may appeal the 

11 interpretation, application or violation of policies, . agreements. 

and administrative decisions, including disciplinary 

13 determinations, affecting them, provided that such grievance 

and discip!ffiary review procedures shall be. included in any 

15 agreement entered into between the public employer and the 

representative organization. Such grievance and. disciplinary 

17 . review procedures may provide for binding arbitration as a 

means for resolving disputes. The procedures agreed to by the 

19 parties may not replace or be inconsistent with any altemate 

statutory Jippeal procedure nor .may they provided for binding 

21 arbitration of disputes involving the· discipline of employees with 

statutory protection under tenure or. Civil Service laws. 

23 Grievance and disciplinary review procedures established by 

agreement between the public employer and the representative 

25 organization shall be utilized for any dispute covered by the 

tenns of such agreement. 

21 3. This act sllalltake effect immediately. 

29 

STATEMENT 

31 

This bill would add ·the above-enumerated subjects of 

33 bargaining to the mandatory category enabling the "New Jersey 

Employer-Employees Relations Act,·· P.L. 1941, c. 100 

35 (C.34:13A-1 et seq.) as amended and supplemented to be fully 

implemented and to carry out its original intent and purpose. 

37 This bill will act as a catalyst to resolving disputes while 
• 

affording all parties the opportunity to negotiate mutually and 

39 to agree upon matters ~f substance under each subject. 
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1 By the addition of these mandatory subjects of bargaining, the 

avoidance of much litigation that presently exists will occur, 

3 and the result will be in the interst of peace and hannony and 
ultimately of the public. 

5 

7 

9 

LABOR AND EMPLOYMENT 

Public Employees 

Establishes certain mandatory subjects for collective bargaining 

11 under the "New Jersey Employer-Employee Relations Act." . 





SENATE, No. 606 

STATE OF NEW JERSEY 

Introduced Pending Technical Review by Legislative Counsel 

PRE-FILED FOR INTRODUCTION IN THE 1988 SESSION 

By Senator COWAN 

1 AN ACT concerning collective negotiations, amending P.L. 

1968, c. 303 and P.L. 1974, c. 123 and amending and 

3 · supplementing P.L.1941, c. 100. 

5 BE IT ENACTED by the Senate and General Assembly of the 

State of New Jersey: 

1 1. Section 2 of P.L. 1941, c. 100 (C. 34:13A-2) is amended to 

read as follows: 

9 2. It is hereby declared as. the public policy of. this State that 

the· best interests. of the people of the State are served by the 

11 prevention or prompt settleme~t of labor disputes, both in the 

private and · public $ectors; that strikes, lockouts, work 

13 stoppages and other forms of employer and employee strife, 

regardless. where the merits of the controversy lie, are forces 

15. productive ultimately of economic and public waste; that. the 

interests and rights of the consumers and . the people of the 

11 State, while not direct parties thereto, should always be 

considered, . respected and protected; that the constitutional 

19 mandate that public employees be given the risht to organize 

and present. grievances to . their employer will be implemented 

21 and promoted by the establishment of an expansive SYStem of 

collective negotiations between public emolovers and 

23 appropriate units of employees concerning terms and conditions 

of employment and other matters mutually agreed upon; that it 

25 · is therefore the policy of this State to. encourage th~ practices 

and procedures of collective negotiations and that although 

27 . collective negotiations may involve matters- lying . within· the 

managerial discretion of . public employers, collective 

29 negotiations constitute the most appropriate manner of 

. exercising . that discretion concerning terms and conditions of 

31 employment and other matters mutually agreed upon where no 

EXPLANATION--Hatter enclosed .in bold-faced brackets [thus] in the 
above bill is not enacted and is intended to be omitted in the law. 

Hatter underlined ~ h new matter. 
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1 statute specifically precludes such negotiations; that since 

public employers are presumed to consider the public interest 

3 when reaching . agreements, where the public employer and the 

representative of public employees agree upon pennissive 

5 subjects of collective negotiations, it is in the best interest of 

sound labor relations in the public sector. and ultimately in the 

7 public interest as well, not to interfere with these vol\mtary 

agreements or, for that matter. any lawful agreement entered 

9 into by the parties and that the Legislature recognizes that an 

effective balancing of the interests of employees and employers, 

11 and the public interest in the democratic process are and can be 

best achieved by the provisions . hereinafter set forth, including 

13 negotiations on permissive . subjects; and that the voluntary 

mediation of such public and private employer-employee 

15 disputes under the guidance and supervision of a · govemmental 

agency will tend to promote pennanent, public and private 

17 employer-employee peace and the health, welfare, comfort and . 

safety of the people of the State. To carry out such policy, the 

19 necessity for the enactment of the provisions of this act is 

hereby declared as a matter of legislative detennination. 

21 2. Section 3 of P.L. 1941, c. 100 (C. 34:13A-3) is amended to 

read as follows: 

23 3 .. When used in this act: 

(a) The tenn "board" shall mean New Jersey State Board of 

25 Mediation. 

(b) The tenn "commission" shall mean New· Jersey Public 

27 Employment Relations Commission. 

(c) The tenn "employer'' includes an employer and any person 

29 acting, directly or indirectly, on behalf of or in the interest of 

an employer with the employer's knowledge or ratification, but 

31 a labor organization, or any officer or agent thereof, shall be 

considered an ·employer only with respect to individuals 

33 employed by such organization. This !enn shall include "public 

employers" ~d shall me~ the State of New Jersey, or the 

35 several counties and municipalities thereof, or any other 

political subdivision of the State, or a school district, or any 

37 special district, or any authority, commission, or board, or any 

· branch or agency, of the public service. 
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(d) The term. :;employee" shalfiriclude any employee, and shall 

not be limited to the employees of a particular employer unless 

this act explicitly states otherwise, and shall include any 

individual whose work has ceased as a consequence of or in 

cortnection with any current labor dispute or because of any 

wtfair labor practice and who has not obtained any other regular 

and substantially eq\livalent employment. This term, however, 

shall not include any individual taking the place of any employee 

whose work has ceased as aforesaid, nor shall it include any 

individual employed by his parent or spouse, or in the domestic 

service of any person in the. home of the employer, or employed 

by any company owning or operating a railroad or . railway 

express subject to the provisions of the Railway Labor Act. This 

term shall include any public employee, . i.e., any person holding 

. a position, by appointment . or . contract,· or emplo)'I1lent in the 

service of a public employer, excf)pt elected officials, members 

of boards and commissions managerial executives and 

confidential employees. 

(e) The term. "representative" is, not limited to individuals but 

shall includf3 Labor organizations, and .individual representatives 

need not themselves be employed by, and the Labor. organization 

·serving as a representative need not be limited in membership to 

the employees of, the employer whose emplOyees are 

represented. This tenn shall include any organization, agency or 

person authorized or designated by a public employer, public 

employee, group of public employees, or public employee 

association to act on its behalf and represent it or them. 

(f) "Managerial executives" of a public employer means 

persons who fonnulate management policies and practices, and 

persons who are charged with the responsibility of directing the 

effectuation of such management policies and practices, except 

that in . any school district this term shall include only the 

superinteQdent or other chief administrator, and the assistant 

superintendent of the district. 

(g) "Confidential employees" of a public employer means· 

employees whose regular, ordinary and continuing functional 

responsibilities [or lmowledge] in connection with the issues 

q 
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1 involved in the collective negotiations process would rnake their 

membership in any appropriate negotiating unit incompatible 
3 with their official duties. 

(bJ Mandatory subjects for collective negotiations in public 

5 employment are all matters concerning wages, hours, discipline 

and other tenns and conditions of employment, not specifically 

7 prohibited by statute, . including the impact of management 

decisions which are not mandatorily negotiable on .·the wages, 

9 hours, discipline and other tenns and. conditions of employment. 
(i) · Pennissive subjects for collective negotiations in public 

11 employment are all matters which are neither mandatory nor 
illegal subiects for negotiations. 

13 OJ illegal subjects for negotiations in public· employment are 

those matters which are specifically· prohibited · by statutory 

15 language. Administrative rules or regulations shall not prevent 

collective negotiations required or permitted by this act nor 

17 supersede the provisions of any negotiated agreement. 

3. Section 7 of P.L. 1968~ c. 303 (C. 34:13A-5.3} is amended 

19 to read as folloW&: 
7. Except as hereinafter provided, public employees shall 

21 have,. and shall be protected in .. the exercise of, their right, 

freely and without fear of penalty or reprisai, to fonn, join and 

23 assist any employee organization or to refrain from any such 
activity; provided, however, that this right shall not extend to 

25 elected officials, members of boards and commissions, 
managerial excecutives, or confidential employees, except in a 

27 school distric~ the tenn managerial executive shall mean the 
superintendent of schools or his equivalent, nor, except where 

29 established practice, prior agreement or special circ\DDStances, 
dictate the contrary, shall any supervisor having the power to 

31 hire, discharge, discipline, or to effectively recommend the 

same, have the right to be represented iri collective negotiations 

33 · by an employee organization that admits nonsupervisory 

personnel to membership, and the fact that any ~rganization has 

35 such supervisory employees as members shall not deny the right 

of that organization to represent the appropriate unit in collecte 

37 negotiations; and provided further, that, except where 

established practice, prior agreement, or ~ecial circumstance~ 
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1 dictate the contrary, no policeman shall have the right to join an 

employee organization that admits employees other than 

3 policemen to membership. The negotiating unit shall be defined 

with due regard for the community of interest among the 

5 employees concerned, but the commission shall not entervene in 

matters of recognition and unit definition except in the event of 

7 a dispute. 

Representatives designated or selected by public employees 

9 for the purposes of collective negotiation by the majority of the 

employees in a unit appropriate for such purpases or by the 

11 majority of the employees voting in an election conducted by 

· the commission as authorized by this act shall be exclusive 

13 representatives for collec:tive negoti~tion [concerning the tenns 

and conditions of employment of] for the employees .in such 

15 unit. Nothing herein shall be construed to prevent any Qfficial 

from meeting with an employee organization for the purpose of 

17 hearing the veiws and requests of its members in .such unit so 

long as (a) the miljority representative is infonned of the 

19 meeting; (b) an~ changes or modific~tions in wages, hours, 

discipline and other tenns and conditions of. employment and 

21 other matters mutually agreed upon are made only through 

negotiation with the majority representative; and (c) a minority· 

23 organization shall not. present or process grievances. Nothing 

herein shall be construed to deny to any individual employee his 

25 rights \Dlder Civil Service laws or regulations. When no majority 

representative has been selected as the bargaining agent· for the 

27 unit of which an individual employee is a part, he may present 

his own grievance either personally or through an appropriate 

29 representative or an organization of which he is a-member and 

have such grievance adjusted. 

31 A majority representative of public employees in an 

appropriate unit shall be entitled to act for and to negotiate 

33 ·agreements covering all empioyees in the unit and shall be 

responsible for representins the interest of all such employees 

35 without discrimination and without regard to employee 

organization membership. Proposed new rules or modifications 

3 7 of existing rules governing working conditions shall be 

negotiated with the majority representative before they are 

39 established. In adctition, the majority representative and 

a 
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1 desi8J1ated representatives of the public employer shall meet at 

reasonable times and negotiate in good faith with respect to 

3 grievances, disciplinary disputes, and [other tenns and 

conditions of employement] those matters which are mandatory 

5 subjects for collective negotiations. and may negotiate and agree 

upon those matters which are pennissive subjects for collective 

7 negotiations. [Nothing herein shall be construed as pennitting 

negotiation of the standards or criteria for employee . 

9 performance.] 
. I 

When an agreement is reached on [the tenns and conditions of 

11 employment] those matters which are mandatory and pennissive 

subjects . for collective negotiation, it shall be embodied in 

13 writing and signed by the authorized representatives of the 

public employer and the majority representative. 

15 Public employers shall negotiate written policies setting forth 

grievance and. disciplinary review proc~res by means of which 

17 their employees or representatives .of employees may appeal the 

interpretation,. application or violation of policies, agreements, 

19 and .administrative decidision, including disciplinary 

determinations, affecting them, pl'OVided that. such grievance 

21 and disciplinary review procedures shall. be. included in any 

agreement entered into between the public employer and the 

23 representative organization. Such grievance and disciplinary 

review procedures may provide for binding arbitration as a 

25 means for resolving disputes. [The procedures agreed to by the 

parties may not replace or be inconsistent with any alternate 

27 statutory appeal procedure nor may they provide for binding 

arbitration of disputes involving the discpline of employees with 

29 . statutory protection under tenure or· civil service laws. 

Grievance] Notwithstanding any procedures for the resolution of 

31 disputes, controversies or grievances established by any other 

law, grievance and disciplinary review procedures established by 

33 agreement between the public employer and the representative 

organi~ation shall be utilized for any dispute covered by the . 

35 tenns of such agreement. 

4. Section 1 of P.L. 1974, c. 123 {C. 34:13A-5.4) is amended 

3 7 to read as follows: 

1. a. Public employers, their representatives or agents are 

39 prohibited from: 
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1 (1) Interfering with, restraining or coercing employees in the 

exercise of the rights guaranteed to them by this act. 
3 (2) Dominating or interfering with the fonnation, existence or 

administration of any employee organization. 

5 (3) Discriminating. in regard to hire or tenure of employment 

or any tenn or condition of employment -to encourage or 

1 discourage employees in the exercise of the rights guaranteed to 

them by this act. 
9 (4) Discharging or otherwise discriminating against any 

employee because he has signed or filed an affidavit, petition or 

11 complaint or given any infonnation or testimony under this act. 

(5) Refusing to negotiate in good faith with a majority 

13 representative of employees in an approp~ate unit concerning 

[tenns and conditions of. employment o_fl those matters which 

15. are mandatory subjects for· negotiations concerning employees in 

that unit, or refusing to process grievances presented by the 

17 majority representative. 

(6) Refusing to reduce a negotiated agreement to writing and 

19 to sign such agreement. 

(7) Violating any of the rules and regulations established by 

21 the commission. 

b. Employee organizations, their representatives or agents 

· 23 are prohibited f:rom: 

(1) Interfering with, restraining or coercing employees in the 

25 exercise of the rights guaranteed to them -by this act. 

(2) Interfering with, restraining or coercing a public employer 

27 . in the selection of his representative for the purposes of 

negotiations or the adjustment of grievances. · 

29 (3) Refusing to negotiate in good faith with a public employer,_ 

if they are the majority representative of employees in an 

31 appropriate unit concerning [terms of conditions of employment 

of] those matters which are mandatory subjects for negotiations 

33 concerning employees in that unit. 

(4) Refusing to reduce a negotiated agr~ement to writing and 

35 sign such agreement. 

(5) Violating any of the rules and regulations established by 

3 7 the commission. 
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1 c. · The commission shall have exclusive power as hereinafter 

provided to prevent anyone· from engaging in any Wlfair practice 

3 listed in subsection a. and b. above. Whenever it is charged that 

anyone has engaged. or is engaging in any such Wlfair- practice, 

5 the commission, or any designated agent thereof~ shall have the 

authority to issue and cause to be served upon such party a 

7 complaint. stating the specific Wlfair practice charged and 

including a not~ce of hearing containing . the date and place of 

9 hearing before the commission. of any designated agent thereof; 

provided that no complaint shall issue based upon any Wlfair 

11 practice occurring more than six months prior to the· filing of 

the charge Wlless . the person aggrieved thereby was. prevented 

· 13 from filing such charge in which event the six-month period 

shall be computed from the day he was no longer so prevented. 

15 Ii1 any such proceeding, . the provisions of the "Administrative 

Procedure Act," P.L. 1968; c. 410 (C. 52:14:a-:1 et seq.) shall be 

11 applicable. Evidence shall be taken at the hearing and filed with 

the commission. If, upon all the evidence taken, the commission 

19 shall detemrine that any party charged has engaged or is 

engaging in any such Unfair practice, the commission shall state 

21 its findings of .fact and conclusions of law and issue and cause .to 

be served on such party an order reqUiring ·sUch party to cease 

23 and desist from· such tmfair practice,· and to take such 

reasonable affinnative action as will effectuate the policies of 
25 this act. All cases in which a complaint and notice of hearing on 

acharge is actually issued by the commission, shall be proscuted 

27 before the commission or its agent, or both, by the 
representative of the employee organization or party filing the 

29 charge or his authorized representative. 

d. The commission shall at all times have the power and duty, 

31 upon the request of any public employer or majority 

· · representative, to niake a detennination as to whether a matter 

33 in dispute is within the scope of mandatory or oennissive · 

collective negotiations, and upon the further request of either 

35 party shall detennine whether the matter in dispute is arbitrable 

Wlder the contract. The commission shall serve the parties with 

37 its findings of fact and conclusions of law. Any detennination 

made by the commission pursuant to this subsection may be 

39 appealed to the Appellate Division of the Superior Court. 
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1 e. The commiSsion shall adopt such rules as may be required 

to regulate the conduct of representation elections, and to 

3 regulate the time of commencement of negotiations and of 

institution of impasse procedures so that there will be full 

5 opportunity for negotiations and the resolution of impasses .prior 

to required budget submission dates. 

7 f. The commission shall have the power to apply to the 

Appellate Division of the Superior Court for an appropriate 

9 order enforcing any order of the commission issued under 

subsection c. or d. hereof, and its findings of fact, if based upon 

11 substantial evidence on the record as a whole, shall not, in such 

action, be set aside or modified; any order for remedial or 

13 affinnative action, if reasonably designed to effectuate the 

purposes of this act, shall be affinned and enforced in such 

15 proceeding. 

5. Section 6 of P.L. 1941, c. 100 (C. 34:13A~6) is amended to 

17 read is follows: 

6. (a) Upon its own motion, in an . existing, imminent or 

19 threatened labor dispute in private employment, the board, 

through the Division of Private Employment Dispute Settlement, 

21 may, anct. upon the. request of. the parties or either party to the 

dispute, [must] shall take such steps as it may deem expedient to 

23 effect a voluntary, amicable ·and expeditious adjustment and 

settlement of the differences and issues between employer and 

25 ·employees which have precipitated or culminated in or threaten 

to precipitate or culminate in such labor dispute. 

27 (b) Whenever negotiations between a public employer and an 

exclusive representative conceming. [the tenns an.d conditions of 
29 employement] those matters . which are mandatory subjects for 

negotiations shall reach an impasse, the commission, through the 

31 Division of Public Employment Relations, shall upon the request 

of either . party, take such steps as it may deem expedient to 

33 effect a voluntary resolution of the impasse. In the event of a 

failure to resolve the impass~ by mediation the DiVision of 

35 Public Eniployment Relations is enpowered to recommend or 

invoke fact-finding with recommendation for settlement, the 

3 7 cost of which shall be borne by the commission. 
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1 (e) The board in private employment, through the Division of 

Private Employment Dispute Settlement, and the conunission in 

3 public employment, through the Division of Public Employment 

. Relations, shall take the following steps to avoid or tenninate 

5 labor disputes: (1) to arrange for, hold, adjoum or reconvene a 

conference or.· conferences between the disputants or one or 

7 more of their repft!Sentatives or any of them; (2). to invite the 

disputants or their representatives or any of them to attend such 

9 conference and submit, either orally ar in writing, the 

grievances of and differences between the disputants; (3) to 

11 discuss such grievances and differences with the disputants. a:nd 

their representatives; and (4) to assist in negotiating and 

13 drafting agreements for the adjustment in settlement of such 

grievances and differences and for the tennination or avoidance, 

15 as the case may be, of the existing or threatened labor dispute. 

(d) , The commission, through the Division of Public 

17 Emplo'Yment Relations, is hereby empowered .. · to resolve 

questions concerning representation of public employees by 

19 conducting secret ballot election or utilizing any other 

appropriate and suitable method designed to ascertain the free 

21. . choice of ·the employees. The divjsion ·shall decide in each 

instance which unit o~ employees is appropriate for collective 

23 negotiation, provided that, except where dictated by established 

practice, prior agreement, or special circumstances, no· unit 

25 shall be appropriate which includes (1) both supervisors and 

nonsupervisors, (2) both professional and nonprofessional 

27 employees unless a majority of such professional employees vote 

for inclusion . in such unit or, (3) both craft and noncraft 

29 employees unless a majority of such craft employees vote for 

inclusion in such unit. All of the powers and duties conferred or 

31 imposed upon the division that are necessary for the 

administration of this subdivision, and not inconsistent with it, 

33 are to that extent hereby made applicable. Should fo.nnal 

hearings be required, in the opinion of said division to determine. 

35 ·the appropriate unit, it shall have the power .to issue subpenu as 

described below, and shall determine the rules and regulations 

37 for the conduct of.such hearing or hearings. 
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1 (e) For the purposes of this section the Division of Public 

Employment Relations shall have the authority and power to 

3 hold hearings, subpena witnesses, compel their attendance, 

administer oaths, take the testimony or deposition of any person· 

5 under oath, and in connection therewith, to issue subpenas duces. 

tecum, and to require the production and examination of any 

7 govemmental or other books or papers relating to any matter 

described above. 

9 (f) :In carrying out any of .its work under this act, the board 

may designate one of· its members, or an officer of the board to 

11 act in its behalf and may delegate to such designee one -or more 

of its duties hereunder and, for such purpose, such designee shall 

13 have all the powers hereby conferred upon the board . in 

connection with the discharge of the duty or duties so 

15 delegated. -In carrying out any of its work under this act, the 

commission may designate one of its members or an officer of 

17 the commisSion to act on its behalf and. may delegate to such 

designee one or more of its duties here\Ulder and, for such 

19 purpose, such designee shall have all _of. the powers -hereby 

conferred upon the commission in connection with the discharge· 

21 of the duty or duties so delegated. 

(g) The ·board and·.commission may aJso··_appoint and designate-

23 _ other persons or groups of persons to act for and on its behalf 

and may delegate to such persons or groups of persons any and 

25 all of the powers conferred upon it by this act so far as it is 

reasonably necessary to effectuate the purposes of this act. 

27 Such persons shall serve without compensation but shall be_ 

reimbursed. for any necessary expenses •. 

29 (h) The personnel of the Division of Public Employment 

Relations shall include only individuals familiar with the field of 

31 public employee-management relations. The commission's 

detennination that a person is familiar in- this field shall not be 

33 reviewable by any other body. 

6. (New section) Nothing contained . in this- amendatory and 

35 supplementary act shall require: 

a. . Any party - to negotiate concerning any, pennissive 

37 category of negotiations; 

b. Any party to reach agreement upon any subject of 

39 permissive negotiations; 
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1 c. Any arbitration of any pennissive subject which has not 

been reduced to a written agreement as part of negotiations. 

3 7. This act shall take effect immediately. 

5 

STATEMENT 

7 

This. bill, amending the "Public Employee Relations Act" , 

9 i clarifies the law with respect to the kinds of matters which are 

proper subjects of negotiations in public employee labor 

11 contracts. 

Under the bill, the mandatory category of public-sector 

13 negotiations is expanded from matters concerning wages, hours 

and other tenns and conditions of employment to include 

15 matters conceming . discipline and the impact of· nonnegotiable 

decisions on employees ' wages, hours, discipline and other terms 

17 and conditions of employment. 

The pennissive category of public-sector negotiations is 

19 reinstated. Before the New Jersey Supreme Court ' s Ridgefield 

Park decision, PERC (Public Employment· Relations Commission) 

21 was of the opinion. that negotiation and arbitration of permissive 

subjects were acceptable; the court overruled . t,his opinion and 

23 held that a pennissive category of public-sector negotiations did 

not exist at that time Wlder the statutes for these employees. 

25 Permissive subjects are all matters which are neither mandatory 

nor illegal subjects for negotiation and which are agreed upon by 

21 all parties. 

The illegal category of public-sector negotiations is defined 

29 as those subjects "which are specifically prohibited by statutory 

language," but negotiated agreements would supersede rules 

31 and regulations promulgated by State agencies pursuant to these 

statutes. 

33 The definition of "confidential employee" in this bill is 

changed from those public employees who have "functional 

35 . responsibilities or lmowledge" in regard to negotiable issues that 

would make their membership in a negotiating unit incompatible 

37 with their official duties, to those whose "regular, ordinary and 

continuing functional responsibilities" constitute such "' 

3 9 incompatibility. This provision would . allow an employee 

negotiation representative to represent some heretofore 

41 unrepresented supervisory employees. 

A 
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1 Under this bill. grievance and disciplinary review procedures 

established by agreement of the parties in public-sector 

3 negotiations must be. used for any dispute covered by the 

agreement and such agreement would supersede any grievance 

5 and disciplinary review procedures established by law. 

The bill also provides that PERC has the power and duty upon· 

1 request of one of the parties,. to detennine whether a subject is 

within the scope of mandatory or . permissive . collective 

9 ttegotiations, . and, upon further request ·of either party, to 

detennine whether the subject in dispute is arbitrable under the 

11 contract. 

13 

LABOR AND EMPLOYMENT 

15 Public ·Employees and Personnel 

17 Revises laws concerning collective negotiations for· public 

employees. 





SENATE, No. 855 

STATE OF NEW JERSEY 

Introduced Pending Technical Review by Legislative. Counsel 

PRE-FILED FOR INTRODUCTION IN THE 1988 SESSION 

By Senator I ACKMAN 

1 AN ACT concerning collective negotiations, amending P. L. 

1968, c. 303 and P.L. 1974, c .. 123 and arrlending and 

3 supplementing P.L. 1941, c. 100. 

BE IT ENACTED by the Senate and General Assembly of the 

5 State of New Jersey: 

1. Section 2 of P.L. 1941, c.· tOO (C. 34:13A-2) iS amended to 

7 read as follows: 

2. It is ~ereby declared as the public policy of this State that 

9 the best interests of the people of. the State are ~rved by the 

prevention or prompt settlement of JabOr disputes~ both in the 

11 .private. and public sectors; that strikes. lockouts, work stoppages 
I 

and o_ther fonns of employer and employee strife, regardless 

13 where the merits of the controversey lie,_ are fcnc. productive 

ultimately of economic and public waste; that the ·interests and 

15 rights of the consumers and the people of the State, while not 

direct parties thereto, should . always be. considered, respected 

17 and protected; that the constitutional mandate · that public 

employees be Biven . the riaht to organize and present l!'ievances 

19 to their employers will be implemented. and promoted by the 

recaption of an_ expansive sntem of collective· negotiations 

21 concemins tenns and conditions of employment where no 

statute specifically precludes such neaotiations and other 

23 matters mutually asreed upon; that it is the oolicy of this State 

to encourage ·the process of collective nesotiations; that .where 

25 matters concern both· the terms and conditions. of employment 

for public employees and the legitimate interest of. public 

27 employers, collective netrotiations constitute the most 

appropriate context for resolvins such interests provided no 

29 statute specifically precludes such negotiations; that where the 

public employer and the represen.tative of the public employees 

EXPlANATION--Hatter enclosed in bold-faced brackets [thus] in the 
above bill h not enacted and is intended to be aai tted in the 1 aw. 

Matte~ unde~lined 1hYA is new .atter. 
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agree upon mandatory subjects. it is in the best interest of sound 

labor relations in the public sector. and ultimately in the public 

3 interest as well. not to interfere with these voluntary 

agreements or any lawful agreement entered into by the parties 

5 and that the Legislature recognizes. that an effective balancing 

of the interest of employees. and employers. ~d the .public 

7 interest in the democratic process are and can be best achieved 
i . ' 

by the provisions hereinafter set forth, including negotiations on 

9 pennissive. subjects; and that the voluntarY mediation of such 

public and private employer-employee disputes under the 

11 guidance and supervision of a governmental. agency will tend to 

promote pennanent, ·. public and private : employer-employee 

13 peace and the health, welfare, comfort and :safety of the people 
I 

of. the State. To carry out such policy, the necessity for the 
I 

15 enactment of the provisions of this act is ~ereby declared as a 

matter of legislative detennination. ! 

17 2. Section 3 of P.L. 1941, c. 100 (C. 34:\3A-3) is amended to 

read as follows: 

19 3. When used in this act: 

(a) The tenn "board~ shall me• New i ersey State Board of 

21 Mediation. 

(b) The tenn "commission" shall mem New Jersey Public 

23 Employment Relations Commission. 

(e) The tenn "employer" includes an employer and any person 

25 acting, directly or indirectly, on behalf of or in the interest of 
I 

an employer with the employer's knowledge or ratification, but 

21 a labor organization, or any officer or agent thereof, shall be 

considered an employer only with respect to .individuals 

29 empl~yed by ~ch organization. This tenn shall include "public 

employers'' and shall mean the State of New Jersey, or the 

31 several counties and municipalities thereof, or any other 

political subdivision of the State, or a school district, or any 

33 special district, or any auihority, commission, or board, or any 

branch or agency of the public service. 

35 (d) The tenn "employee" shall include any employee, and shall 

not . be limited to the employees of a particular employer unless 

37 this act explicitly states otherwise, and shall include any 

individual whose work h~ ceased as a consequence of or in 

39 coMection with any current labor dispute or because of any 
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1 unfair labor practice and who has not obtained any other regular 

and substantially equivalent employment. This term. however. 

3 shall not include :!lly individual taking the place of any employee 

whose work has ceased as aforesaid, nor shall it include any 

5 individual employed by his parent or spouse, or in the domestic 

service of any person in the home. of the employer, or employed 

7 by any company owning or operating a railroad or railway 

express subject to the provisions of. the Railway Labor Act. This 

9 tenn shall include any public employee, i.e .. any person holding 

a position, by appointment Qr contract, or empl~yment in the 

11 service of a public employer, except elected officials, members 

of boards and commissions, managerial executives and 

13 confidential employees. 

(e) The tenn "representative" is not limited to individuals but 

15 shall include labor org~zations, and individual repreSentatives 

need not themselves be employed by, and the labor oqanization 

11 serving as a representati've need not be Umited in membership to 

the.· . employees of, the employer whose employees are 

19 represented. This tenn shall include any organization, agency or 

person authQrized or designated by a public employe~, public 

21 employee, group of public employee&t or public employee 

association to act on its behalf and represent it or them. 

23 (f) "Managerial executives" of a public employer means 

persons who · fonnulate managerial policies and practices. and 

25 persons who are charged with the responsibility of directing the 

effectuation of such management policies and practices, except 

27 that in any school district this tenn shall include only the 

S1lp8rintendent or other chief administrator, and the assistant 

29 superintendent of the district. 

(g) "Confidential employees" of a pu~lic employer means 

31 . employees whose regular, ordinarv and continuins functional 

responsibilities. [or knowledge) in .·connection with the issues 

33 involved in the collective negotiations process would make their 

membership in any appl'Opriate negotiations unit· incompatible 

35 · with their official duties. 

(h) Mandatory subjects· for collective nesotiations in public 

37 employment shall include all. matters conce~_ wyes, hours. 

grievance procedures, disciplinary disputes and all other tenns 

39 and conditions of employment not specifically prohibited by 



1 statute. Public employers shall also be required to negotiate the 

impact of managerial policies which are. themselves, not 

3 mandato_rily negotiable, on wages,. hours. grievance procedures. 

disciplinary disputes and all other tef!11S and conditions of 

5 employment not specifically prohibited by statute. 

(i) Pennissive subjects for collective negotiations in public 

7 employroent shalt' include all matters which.· are neither 

mandatory subjects for negotiations nor illegal subjects for 

9 negotiations. 

(j) Illegal subjects for negotiations in public employment shall 

11 · include those matters which are specifically prohibited by 

statute. Administrative rules or regulations shall not present 

13 collective negotiations required or pennitted by this act nor 

supersede the provisions of any neaotiated agreement. 

15 3. Section 1 of P.L. 1968, c. 303 (C~ 34:13A-5.3) is amended 

to read as follows: 

17 1. Except as hereinafter provided, publlc employees· shall 

have, and shall be protected in the· exercise of, the right, freely 

19 and without fear of penalty or reprisal. to fo.nn, join and assist 

any employee org;mization or ·to. refrain ·from any such activity; 

21 provided, however, that this right sballnot extend. to elected 

officials, members of boards and ~commissions, .managerial 

23 executives, or confidential employees, except in a school. 

district the tenn managerial executive shall mean the 

25 superintendent of schools or his equivalent, nor, except where 

established practice, prior agreement or special circumstances(,) 

27 dictate the contrary, shall any superrisor havina the power to . 

hire, discharge, discipline, or to effectively recommend the 

29 · same, have the right to be represented. in collective nl!gotiations 

by an employee organization· that admits nonsupervisory 

31 persormel to membership, and the fact that any organization has 

such supervisory employees as members shall not deny the right 

33 of th$t organization to represent the appropriate unit in 

collective negotiations; and provided further, that, except where 

35 established practice, prior agreement, or special circumstances 

. dictate the contrary, no .policeman shall have the right to join an 

37 employee organization that admits employees other than 
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policemen to membership. The negotiating wtit shall be defined 

with due regard for the community of interest among the 

employees concerned, but the commission shall not intervene in 

matters of recognition and unit definition except in the event of 

a dispute. 

Representatives designated or selected by public employees 

for the purpose of collective negotiation by the majority of the 

employees in a unit appropriate for such purposes or by the 

majority of the employees voting in an election conducted by 

the commission as authorized by this act shall be the. exclusive 

representatives for [collective negotiation concerning the tenns 

and conditions of employment of) the employees in such unit. 

Nothing herein shall be construed to prevent any official from 

meeting ,with an employee organization for. the purpose of 

hearing the views and requests of its member,s in such unit so 

long as (a) the majority representative is infonned of the 

meeting; (b) any changes or modifications in [terms and 

conditions of employment) mandatory subjects fot ·collective 

negotiations or permissive subie<:ts mutually weed upon· by the 

parties are made only throush negotiation with the majority 

representative; and (c) a minority organization.shall not present 

or process grievances. Nothing herein shall be construed to deny 

any individual employee his rights under Civil Service laws or 

regulations. When no majority representative. has been selected 

as the bargaining agent for the unit of which an individual 

employee is a part, he may present his own grievance either 

personally or through an appropriate representative or an 

organization of which he is a member and have such grievance 

adjusted. 

A majority representative of public employees in an 
appropriate unit shall be entitled to act for, and to negotiate 

agreements covering all employees in the unit and shall be 

responsible for representing the interest of all such employees 

without discrimination and ·without regard to employee 

organization or membership.· Proposed new rules or 

modifications of existing rules goveming ·working conditions 

shall be negotiated with the majority representative before they 

are established. In addition, the majority representative and 

designated representatives of the public employer shall meet at 

reasonable times and negotiate in good faith with respect 
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1 to grievances(. disciplinary disputes. and other tenns and 

conditions of employment] and those matters defined as 

3 mandatory subjects for . collective negotiations ::and may 

negotiate and agree upon those matters defined as permissive 

5 · subjects for collective negotiations. Nothing herein shall be 

construed as permitting negotiation of the standards or criteria 

7 for employee performance. 

When an agreement is reached on [the terms and conditions of 

9 employment] those matters defined as either mandatory or 

permissive subjects. for collective negotiations. it shall be 

11 embodied in writing and signed by the authorized 

representatives of the public employer and the majority 

13 representative. 

Public employers shall negotiate written policies setting forth 

15 griev·ance and disciplinary review p~edures by means of which 

their employees or representativeS of employees may appeal the · 

11 interpretation, application or violation of policies, agreements, 

and admiiustrative decisions, including disciplinary 

19 detenninations, affecting ·them, provided that ·such grievance 

.. and disciplinary review procedures shall be included in any 

21 agreement entered into betw~ the public employer and the 

representative organization. Such grievance. and· disciplinary 

23 review procedures may provide for binding arbitration as a 

means for resolving disputes. The procedures agreed to by the 

25 parties may not replace [or be inconsistent with) any altemate 

statutory appeal procedure rega.rding the certification of tenure 

21 charges in education matters nor may they provide for binding, 

arbitration of disPutes .[involving the discipline of employees 

29 with statutory protection under tenure or) regarding the 

tennination of employees. covered . bv the civil service laws. 

31 (Grievance and disciplinary review procedures established by 

agreement . between the public. employer and the representative 

33 organization shall be utilized for any ~te covered by. the 

terms of such agreement.] 

35 4. Section 1 of P.L. 1974, c. 123 (C. 34:13A-5.4) is amended 

to read as follows: 

37 1. a. Public employers, their representatives or agents are 

prohibited from: 

39 (1) Interfering with, restraining or coercing employees in the 

exercise of the rights guaranteed to them by this act. 
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(2) Dominating or interfering with the formation, existence or 

administration of any employee organization. 

3 (3) Discriminating in_ regard to hire or tenure of employment 

or any tenn or condition of employment to encourage or 

5 discourage employees in the exercise of the rights guaranteed to 

them by this act. 

7 (4) Discharging or otherwise discriminating against any 

employee because he has signed or filed an affidavit, petition or 

9 complaint or given any information or testimony under this act. 

(5) Refusing to negotiate in good faith with a . majority 

11 representative of employees in an appropriate unit concerning 

[t~nns and conditions of employment of) those matters defined 

13 as mandatory subjects for collective· negotiations concerning 

employees in that wlit, or refusing. to process grievances 

15 presented by tlre majority representative. 

{6) Refusing to reduce a negotiated agreement to writing and 

17 to sign such agreement. 

{7) Violating any of. the rules. and· regulations established by 

19 the commission. 

b. Employee organizations, their reptesentatives or agents 

21 are prohibited i'rom: 

(1) Interfering with, restraining or coerc:ing employees in the 

23 exercise of the rights guaranteed to them by this act. 

(2) (nterfering with, restraining or coercing a public employer 

25 in the selection of his representative for the purpose!; of 

negotiations or the adjustment of grievances. 

27 (3) Refusin& to negotiate in good faith with a public employer, 

if they ate the majority representative of employees in an 

29 appropriate unit conceming [terms and conditions of 

employment of] those matters defined as mandatory subiects for 

31 collective negotiations concemmg employees in that unit. 

(4) Refusing to reduce a negotiated agreement to writing and 

33 to sign such agreement. 

(5) Violating any of the rules and regulations established by 

35 the commission. 

c. The commission shall have exclusive power as hereinafter 

37 provided to prevent anyone from engaging in any unfair practice 

listed in subsections a. and b. above. Whenever it is charged 

3 9 that anyone has engaged or is engaging in any sucf\ Wlfair 
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1 practice, the commission. or any designated agent thereof. shall 

have authority to issue and cause to be served upon such party a 

3 complaint stating the specific unfair practice charged and 

including a notice of hearing containing the date and place of 

5 hearing before the commission or any designated agent thereof; 

provided that no complaint shall issue based upon any unfair 

7 practice occurring more than six months prior to the filing of 

the charge unless t"he person aggrieved thereby was prevented 

9 from filing such charge in which event the six months period 

shall be computed from the day he was no longei so prevented .. 

11 In any such proceeding, the provisions of the "Administrative 

Procedure Act," P.L. 1968, c~ 410 (C. 52:148-1 'et seq;) shall be 

13 applicable. Evidence shall be taken at the hearing and filed with 

the commission. If. upon all the evidence ta:ken, the· commission 

15 shall determine that any party charged has engaged or is 

engaging U. any such unfair practi.:e. the commissiQn shall state 

17 .its fmdings ·of fact and conclusions ot·law and issue and cause to 

be· served on such party. an order requiring such party to cease 

19 and desist from . such unfair practice,. and to take such 

reasonable affi.imative action as will effectuate the policies of 

21 this ,act. All cases in which a. CQmplaint and_ notice of bearing on 

a charge is actually issued by the commission, shall be 

23 prosecuted before the commission or its agent, or both, by the 

representative of the employee organization or party filing the 

25 charge or his. authotized representative. 

d. The commission shall at all times have the power and duty, 

27 upon the request of any public employer or majority 

representative, to make a determination as to whether a matter 

29 in dispute is Within the scope of mandatoey or .. permissive 

collective negotiations. The commission shall· serve the parties 

31 with its fmdings of fact and conclusions of law. Any 

detennination made by the commission pursuant to this 

. 33 subsection may be, appealed to the ·Appellate Division of the 

Superior Court. 

35 e. The commission shall adopt such rules as may be required 

to regulate the conduct of representation elections, and to 

3 7 regulate the tirne of conunencement ··of negotiations and of 

institution of impasse procedures so that there will be a full . 
39 opportunity for negotiations and the resolution of impasses prior 

to required budset submission dates. 
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1 f. The commission shall have the power to apply to the 

Ar;Jpellate Division of the Superior Court for an a~propriate 

3 order enforcing. any order of the commission issued wtder 

subsection c. or d. hereof, and its findings of fact. if based upon 

5 substantial evidence on the record as a whole, shall not, in such 

action. be set aside or modified; any order for remedial or 

7 affirmative action, ·if reasonably designed to effectuate the 

purposes of this act, shall be affirmed and enforced in such 

9 proceeding. 

5. Section 6 of P.L. 1941, .c. 100 (C. 34:13A-6) ·is amended to 

11 · read as follows: 

6. (a) Upon its own motion,· in ~ existing, imminent or 

13 threatened labor dispute in private employment, .. the board, 

through the. Division of Private Employment. Dispute Settlement, 

15 may, and upon the request of the parties or either party to the 

dispute, (must] shall take sucn steps as it may deem expedient to 

17 effect a voluntary, amicable and expeditious adjustment and 

settlement of the differences and issues between employer and 
19 employees .which have precipitated or culminated in or threaten 

to precipitate or culminate in such labor dispute. 

· 21 (b) Whenever negotiations between a public employer aDd an 

exclusive representative concemiilg .[the tenns and conditions of -

23 employment] those matters defined as mandatory subjects for 

collective nesotiations shall reach an impasse, the commission, 

25 through the Division of Public Employment Relations shall, upon 

the request of either party, take such steps as it may deem 

21 expedient to effect a voluntary resolution of the impasse. In the 

event of a failure to resolve the impasse by mediation the 

29 Division of Public Employment Relations is empowered to 

recommend or invoke factfmding with recommendation for 

31 settlement, the cost of which shall be bome by the commission. 

(c) The board in private employment, through· the Division of 

33 Private Employment Dispute Settlement, and the commission in 

public employment, through the Division of Public Employment 

35 Relations, shall take the following steps to avoid or tenninate 

labor disputes: (1) to arrange for, hold, adjoum or reconvene a 

37 conference or conferences between the disputants or one or 

more of .their representatives or any of them; (2) to invite the 
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1 disputants at their representatives or any of them to attend such 

conference and submit, either orally or in writing, the 

3 grievances of and differences between the ..t1sputants; (3) to 

discuss such grievances and differences with the disputants and 

5 their representatives; and (4) to assist in negotiating and 

drafting agreements for the adjustment in settlement of such 

7 grievances and differences and for the termination or avoidance. 

as the case may be, of the existing or threatened labor dispute. 

9 . (d) · The commission through the Division of Public 

Employment Relations,. is hereby empowered to resolve. 

11 questions concerning representation of public employees by 

conaucting a secret ballot election or utilizing any other 

13 appropriate and suitable method designed to ascertain the free 

choice of the employees. The division shall decide . in each 

15 instance which Wlit of employees is appropriate for collective 

negotiation, provided that, except where dictated by established 

11 practice, prior agreement, or special circumstances, no unit 

shall be appropriate which includes (1) both supervisors and 

19 nonsupervisors, (2) both professional and nonprofessional 

employees unless a majority of such [professionaU employees 

21 vote for inclusion in such unit or, (3) both craft· and noncraft 

employees unless a majority of such [craft] employees ~te for 

23 inclusion in such unit. All of the powers and duties conferred or. 

imposed upon the division that are necessary for the: 

25 administration of this [subdivision) section, and not inconsistent·· .. 

with it, are to. that extent hereby· made applicable. Should 

27 · fonnal hearings be required[,) in the opinion of said-.divi.iion to 

detennine the appropriate unit, it shall have the power to issue 

29 (subpenas) subpoenas as described below, and shall determine· the 

· rules and regulations for the conduct of such hearing or 

31 hearings. 

(e) For the purposes of this· section the· Division of Public 

33 Employment Relations shall have the authority and power to . 

hold hearings, [subpena] subpoena witnesses. compel their 

35 attendance, administer oaths, take the testimony or deposition 

of any person under oath, and in connection therewith, to issue 

31 [subpenasl subpoenas duces· tecum, and to require the production 

• 
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and examination of any governmental or other books or papers 

relating to any matter described above. 

(f) In carrying out any of its work under this act. the board 

may designate one of its members, or an officer of the board to 

5 act in its behalf and may delegate to such designee one or more 

of its duties. hereunder and. for such purpose. such designee shall 

7 have all the powers hereby. conferred upon the board in 

connection with the discharge of the duty or duties so 

9 delegated. In carrying out any of its work under this act. the 

commission may designate one of its members or an officer ~f 

11 the commission. to act on its behalf and may delegate to such 

designee . one or more of its duties hereun~er and, for such 

13 purpose. such designee shall have all of the powers hereby 

conferredupon·the commission in connection with the discharge 

15 of the duty or duties so delegated. 

(g) The board and commission may also appoint and designate 

17 ·other persons or groups of persons to act for and on its behalf 

and may delegate to such persons or groups of persons any and. 

19 all of the powers conferred upon it by this act so far. as it is 

reasonably· necessary to effectuate the purposes of this act. 

21 Such persons shall serve withou~ compensation but shall be 

reimbursed for any necessary expenses. 

23 (h) The personnel. of the Division of Public Employment 

Relations shall include only individuals familiar with the field qf 

25 public ~mployee-man.agement relations. The commission's · 

detennination that a person is familiar in this field shall not be 

27 reviewable by any other body. 

6. (New section) Nothing cont&:ined in this 1988 amendatory 

29 and supplementary act shall require: 

a. Any party to negotiate concerning any pennissive subject 

31 for collective negotiationS; 

b. -Any party to reach agreement upon any pennissive subject 

33 for collective negotiations; or 

c. Any arbitration of any pennissive subject which has not 

35 been reduced to a written agreement as part of negotiations. 

7. This act shall take eff~t immediately. 
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t STATEMENT 

3 This bill makes various ·changes in the current law concerning 

collective negotiations in public _empLoyment. First, it 

5 establishes. as state policy, a collective negotiations system 

which pennits public employees to negotiate on any issue that is 

7 not specifically precluded by statute. Second, it allows public 

employers and employees to negotiate issues OJl a "pe.nnissive" 

9 basis, if the employer and employees agree that negotiations on 

these issues are justifiable. Third~ it includes as. part of 

11 mandatory subjects for negotiations all matters involving wages, 

houn, grievance procedures, disciplinary disputes, and other 

13 conditions of employment not specifically removed from 

negotiation by statute. Finally, it limits illegal subjects for 

15 negotiation in public employment to matters which are 

specifically prohibited by statute. 

17 

19 

21 

LABOR AND EMPLOYMENT 

Public Employees and Personnel 

Clarifies. the law with respect to the kinds of matters which are 

23 proper subjects of negotiations in public sector employment. 



SENATE, No. 3567 

STATE OF NEW JERSEY 

INTRODUCED MAY 8, 1989 

By Senator RUSSO 

1 AN ACT concerning collective bargaining and . public school 

employees and supplementing P.L.1941, c.lOO (C.34:13A·1 et 

3 seq.). 

5 BE IT ENACTED by the Senate and General Assembly of the 

State of New Jersey: 

7 1. As used in this act: 

"Commission" means the New Jersey ·Public Employment 

9 Relations Commission. 

"Commissioner" means the Commissioner of Education. 

11 "Discipline" includes all fonns of discipline, except tenure 

charges filed pursuant to the provisions of subsubarticle 2 of 

13 subarticle B o"f Article 2 of chapter 6 of Subtitle 3 of Title 18A of 

. the New Jersey Statutes (C.l8A:6-10. et al.), or the withholding 

15 of increments pursuant to N;J .S.18A:29-14. 

''Employees"· means employee$ of an employer as defined by 

17 this act .. 

"Employer" means any local or regional school district, 

19 educational services commission, jointure commission, county 

special services school district, or board or commission under the 

21 authority of the commissioner or the state board of education. 

"Extracurricular activities'' include those activities or 

23 assignments not specified as part of the teaching and duty 

assignments scheduled in the regular work day, work week, or 

25 work year. 

··Minor discipline" includes, but is not limited to, various forms 

27 of reprimands, fines and suspensions, but does not include tenure 

charges filed pursuant to the provisions of subsubarticle 2 of 

29 subarticle B of Article 2 of chapter 6 of Subtitle 3 of Title 18A of 

the New Jersey Statutes (C.18A:6-10 et al.), or the withholding 

31 of increments pursuant to N.J.S.18A:29-14. 

··Regular work day, work week,· or work year" means that 

33 period of time that all members of the bargaining unit are 

required to be present and at work. 

35 ''Teaching staff member" means a member of the professional 
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1 staff of any employer holding office, position or employment of 

such character that the qualifications, for the office, position or 

3 employment, require him to hold a valid and effective standard, 

provisional· or· emergency certificate, appropriate to that office, 

5 position or employment, issued by the State Board of Examiners. 

''Teaching staff member" includes a school nurse. 

7 2. All aspects of assignment to and employment in 

extracurricular activities shall be deemed mandatory subjects for 

9 collectiye negotiations between an employer and majority 

representative of the employees in. a collective bargaining unit, 

11 except that th~ establishment of qualifications for such positions 

shall not constitute a mandatory subject for negotiations. [f the 

13 negotiated selection procedures fail to produce a qualified 

candidate from within the district the employer may employ from 

15 outside the district any qualified person who holds an appropriate 

New Jersey teaching certificate. 

17 3. ci. Notwithstanding any other law to the contrary, and if 

negotiated with the majority representative of the employees in 

19 the appropriate collective bargaining unit, an employer shall have 

the authority to impose mi.Ilor discipline on employees. 

21 b. The scope of such negotiations shall include a schedule 

setting forth the acts and omissions for which minor discipline 

23 may be imposed, and also the penalty to be imposed for any act 

or omission warranting imposition of minor discipline. 

25 c. Fines and suspensions for minor discipline shall not 

constitute a reduction in compensation pursuant to the provisions 

27 of N.J.S.18A:6-10. 

4. Transfers of employees by employers between work sites 

29 sh.all not be mandatorily negotiable except that no employer shall 

transfer an employee for disciplinary reasons. 

31 5. Disputes involving the withholding of an employee's 

increment by an employer for predominately disciplinary .reasons 

33 shall be subject to the grievance procedures established pursuant 

to law· and shall be subject to the provisions of section 8 of this 

35 act. 

6. a. If there is a dispute as to whether a transfer of an 

37 employee between work sites or withholding of an increment of a 

teaching staff member is disciplinary, the commission shall 

39 detennine whether the basis for the transfer or withholding is 



S3567 

3 

1 predominately disciplinary. 
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31 

33 

35 
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b. If the commission determines that the basis for a transfer is 

predominately disciplinary; the commission shall have the 

authority to take reasonable action to effectuate the purposes of 

this act. 

c. If the comntission determines that the basis for an 

increment withholding is predominately disciplinary, the dispute 

shall be resolved through the grievance procedures established 

pursuant to law and shall be subject to the provisions of section 8 

of this act. 

d. If a dispute involving the reason for the withholding of a 

teaching staff member's increment is submitted to the 

commission pursuant to subsection a.- of this section. arid the 

commission determines that the reason for the increment 

withholding relates predominately to the evaluation of a teaching 

staff member Is teaching performance, the teaching staff 

member may file a petition of appeal pursuant' to N.J .S.18A:6-9 

and N.J.S.18A:29-14, and the petition shall be deemed to be 

timely if filed within 90 days of notice. of the commission Is 

·decision, or of the final judicial· decision in any appeal ·from . the 

decision of the commission, whichever date is later. 

7. Nothing in this act shall be deemed to restrict or limit any 

right established or provided by section 7 of P.L.t968, c.303 

(C.34: 13A-5.3); this act shall be construed as providing additional 

rights in addition to and supplementing the rights provided by 

that section. 

8. a. The grievance procedures that employers covered by this 

act are required to negotiate pursuant to section 7 of P.L.1968, 

c.303 (C.34: 13A-5.3) shall be deemed to require binding 

arbitration as the terminal step· with respect to disputes 

cor:tceming imposition of discipline as that term is defined in this 

act. 

b .. In any grievance procedure negotiated pursuant ~o this act, 

the burden of proof shall be on the employer covered by thiS act 

seeking to impose discipline as that term is defined in this act. 

9. This act shall take effect immediately and nothing in this 

act shall require the reopening of any negotiated agreement in 

existence at the time of enactment. 
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1 STAT~~ENT 

3 This bill expands the scope of negotiations for public school 

employees in matters relating to extra curricular activities and 

5 discipline, including increment withholding. 

The bill provides public school employees with the right to 

7 negotiate all aspects of extracurricular employment, except the 

qualifications for the position. It reserves the right of the 

9 employer to hire from outside the district if no· qualified 

candidate can be foWld wtder ·the negotiated procedures. 

11 The bill provides for the establishment of a schedule of 

reprimands, fines and suspensions for certain acts or omissions, 

13 provided that such a schedule is first negotiated between the 

employer and the employee· s representative. Neither 

15 reprimands, fines nor suspensions are required to be negotiated by 

the parties. The fonn of such penalties is totally within the 

17 control of the parties. In addition, tke bill provides that all 

discipline up to and including the withholding of increments for 

19 disciplinary r"asons may be appealed through the locally 

negotiated· grievance procedures which must provide for binding 

21 arbitration .as· the final step in the procedure. Tbe withholding of . 

a . teaching staff member's increment based on the actual 

23 teaching performance would still be appealable to the 

Commissioner of Education. 

25 The bill also forbids transfers of employees between sites for 

disciplinary reasons. If there is a dispute as to whether the 

27 reason for_ a· transfer or increment withholding is predominately 

disciplinary, the New Jersey Public Employment Relations 

29 Commission will make the determination as it previously did in 

Holland . Township Board of Education. and · Holland Township 

31 . Education AssOciation, PERC No. 87-43, 12 NJPER 17316, 

affirmed N.J. Superior Ct., Appellate.Division. October 23, 1987. 

33 The rights granted in this bill are in addition to those rights 

that public school employees already enjoy. This bill should not 

35 be construed as detracting from the rights of those covered or as 

detracting from the rights of other employees not covered by this 

37 bill. 
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LABOR AND E.\tPLOYMENT 

Teachers 

Expands the scope of negotiations for public school employees. 
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SENATOR RAYMOND LESNIAK (Chairman): I would like to 

have everyone's attention. We are going to begin the public 

hearing. Before we begin the public hearing, however, as soon 

as we get a quorwn here, we may either suspend the public 

hearing or continue the public hearing, and vote on some 

legislation that is on our agenda. We'll just have to wait to 

see to determine how we are going to proceed. 

At this time, we are going to continue the public 

hearing to assure that everyone who .wants to be heard on the 

scope of the negotiation bills has an opportunity to be heard,· 

and so that your comments will have an opportunity to be 

recorded in the record for the legislators to consider if and 

when these bills are voted on, either in this Committee or on 

the floor. 

The first witnesses this morning will be Mr. Jon Moran 

from the New Jersey League of Municipalities and . Mr. Gerald 

Dorf, Labor Relations Counsel for the ·New Jersey League of 

Municipalities. 
W I L. L I A M · G. D R E S S E L, · · J R.: Mr. Chairman, my 

name is Bill Dressel. I am the Assistant Executive Director of 

the League of Municipalities. Mr. • Moran was unable to make the · 

hearing. 

Thank you, Mr. Chairman. As I said, my name is Bill 

Dressel. I am Assistant· Executive Director of the League· of 

Municipalities. I am substituting for Jon Moran, the League's 

Legislative Analyst, who is unable to be here today. 
I thank you for the opportun1ty to present the 

League's thinking on the legislation before you. The League's 
Labor Relations Counsel, Gerald Dorf, joins me. I will present 

a general policy statement, to be followed by Mr. Dorf ~ who 

·will deal with the legal implications of the specific 

legislative proposals. 

The League is unalterably ·opposed to this legislation, 

which would enlarge the scope of negotiable items under which 
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public employee groups could bargain collectively, and it is in 

direct contravention with the Supreme Court decision in 

Ridgefield Park Education Association v. Ridgefield Park Board 

of Education, 1978. 

The Court, at least partially, based its decision on 

the fact that expanding the subject of negotiations might 

create serious problems by permitting public employee labor 

organizations to negotiate regarding items which would severely 

infringe upon management's ability to carry out its statutory 

mission. 

Although there has been considerable dialogue on the 

impact some of these bills have on educational issues, the 

bills would have an equal impact on management decisions made 

by other . public employers, such as counties and 

municipalities. The League believes that effective control of 

management policy issues relating to the provision of public 

services should remain in the hands of elected ·officials who, 

in turn, are politically responsible for their decisions to the 

electorate. The management of public policy must be kept in 

the hands of those who are responsible to the public. 

We are particularly upset with the political decision 

to advance this legislation at this. time. All of you must be 

aware of the fact that local governments are in the middle of a 
fiscal crisis of unprecedented proportions. I can assure you 

that the recent layoffs and service curtailments in Elizabeth 
will be repeated ·in other urban and suburban corrununities 

throughout the State, if additional State aid is not 
forthcoming shortly. 

Our ability to manage personnel and allocate scarce 

. resources in an effective manner will be dramatically impaired 

·if this kind of legislation is enacted at this time. 

SENATOR LESNIAK: Excuse me. 

MR. DRESSEL: Yes? 

2 



SENATOR LESNIAK: I am a little confused by your 

statement, Mr. Dressel. You say: "The management of public 

policy must be kept in the hands of those who are responsible 
to the public ... 

MR. DRESSEL: Yes? 

SENATOR LESNIAK: What do you call this Committee? 

MR. DRESSEL: I I m saying that the scope of 

negotiations would impair the elected officials I ability to 

manase effectively,at the local level. i 

SENATOR LESNIAK: Well, let me just take strong 

exception to your comment with __ regard to that, because this 

Comm:ittee certainly is responsible to the public, as well. 

Okay? 

I 

MR. DRESSEL: ·I understand. 

SENATOR LESNIAK: Okay. 

MR. DRESSEL: I think you might be taking that out of 

cont;ext. I am speaking specifically -with regard to the 

_man~gement ability at the .local level. 

SENATOR LESNIAK: Okay. 

MR. . DRESSEL: Advocates of thes~ proposals con~end 

that' it -would merely permit the negotiation of management 

policy issues at the discretion of the negotiating parties at 

the ; bargaining table. It is clearly recognized, however, by 

anyo'ne familiar with the dynamics -of the bargaining process, 

that. these permissive areas would soon be bargained away in the 
i 

give-and-take atmosphere. We fear, in fact, negotiations would 

soon coerce management to agree to negotiate management areas. 

We predict, if this legislation becomes law, that in five 

years, all management prerogative areas will have been eroded 

away at the bargaining table. 

We also oppose any attempt to mandate that binding 

arbitration be part of the grieva-nce procedure. We believe 

that this question should be solved through collective 

bargaining and not be mandated by State law. 

3 



We strongly urge that you vote against these measures. 

At this time, Mr. Chairman, I would like to defer to 

our Labor Relations Counsel, Mr. Dorf, who will speak on the 

specific bills. 
G E R A L D L. D 0 R F, E S Q. : Mr . Chairman, thank you 

very much for the opportunity to appear here. I would like to 

make some general statements, and then specifically deal with 

the pieces of legislation before this Conunittee. 

I have had in excess of 25 years of labor relations 

experience 'representing managment intereists in both the private 

and public sectors, including municipalities, counties, and 

school boards. I am Labor Relations Counsel to the New Jersey 

League of Municipalities, and I have held that position since 

1973. In the interest of your rather full agenda, I will make 

. : some general conunents about scope of negotiations per se, and 

then deal specifically with the bills at hand. 

The League of Municipalities, as the Conunittee 

probably knows, represents 561 of the 567 municipalities in the . 

State. All of these municipalities, . as public employers, are, 

of course, subject to the New Jersey Employer-Erciployee 

Relations Act, commonly known as the PERC law, · and the 

taxpayers must bear the costs of agreements which are 

negotiated thereunder, O:J:" which would be negotiated under the 

provisions of the four bills before this Conunittee, namely 
Senate Bills Nos. 266, 606, 855, and 3567. 

Since the original enactment of the PERC law in 1968, 

the law has been amended on several occasions. The proposed 

legislation before your Conunittee today is to make additional 

changes in the law, many of which the League feels are either 

unwise, unwarranted, or both. The balance of my statement will 

' deal with that. 

The bills under consideration seek to introduce into 

non-fire and police negoti"ations the category of permissive 

negotiations, as well as to expand the mandatory category of 
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subjects, while limiting or totally eliminating those subjects 
which have 
prero(jat .i ,·es. 

1) 

been heretofore considered as managerial 
A.number of other amendments would: 

Narrow the scope of confidential. employees. There 

are really very few employees. under our existing PERC law who 

are not subject to unionization, which is in severe contrast 

with the private sector, which is much more strict in terms of 

which employees may be unionized. The definition of a 

co~fidential employee would be expanded -- I I m .·sorry, would be 

narrowed by the pending bills, and that would make even fewer 

people who would not be subject to being unionized. 

2) Permit negotiated· grievance procedures to. 

supersede statutory procedures for the resolution of disputes, 

controversies, or grievances; such as those procedures under 

the Department of Personnel and also under the Commissioner of 

Labor -- sorry, the Commissipner of Education. 

3) Inc 1 ude as part of ; mandatory subjects for · 

negotiations all -- and here. is the key -- all conditions of 

employment not specifically removed from negotiations ·by 

Sitatute. In other words i unless the employer could point to a 

specific law, or poz;tion thereof which says that this subject 

is not negotiable, it is negotiable. Everything, therefore,. is 

negotiable, unless there is a specific enumeration somewhere in 

some statute that it is not negotiable. 

4) Limit illegal subjects for negotiations only, 

again, to matters which are specifically found in statute to be 
illegal. 

On the whole, the legislation, if enacted, would 

diminish the authority of a municipality over its day-to-day 
operation, while at the same time increase the union Is role in 

those operations. That, I think, is what Mr. Dressel was 

referring to -- with all deference to this Committee -- the 

local employer that is seeking to manage the enterprise. As 

more of the areas become subject to negotiations, there is a 
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sharing of control, if you will, with the union. Unions are 

not responsible to the public; they are responsible to the 

membership. The local officials are responsible to the 

public. The League Is concern is that as more and mote areas 

become negotiable, the people who have no responsibility to the 

public will get some degree of control over those areas. 

When the law was originally enacted in 19681 it 

provided for only two areas of negotiable subjects: mandatory 

and illegal. In 1974, the Act was amended -- that Is Chapter 

123 of the Laws of 1974. Again it contained no establishment 

of a permissive category. Such a category was developed, 

however I by PERC., which · read the · amendments · to allow a 

permissive category. 

However 1 in 1978 1 in the Ridge£ ie ld Park case I the 

Court held 1 very clearly 1 that there were only two areas of 

negotiable subjects: mandatory and illegal. There was no 

"permissive" category I in accordance with Ridgefield Park I A 

major ;ationale for this decision was the Court's belief that 

the creation of. a permissive. category of n~gotiat.ions would 

permit public employee unions to negotiate items which would 

severely impinge upon management· s right to effectively govern 

a municipality. 

The next major case occurred in 1982. All of this is 
in my paper with citations. This is the Local 195 case. Here 

the Court went further to limit the scope of mandatorilt 

negotiable items by holding that a term and condition of 
employment is negotiable only if: 

1) It intimately and directly affects the work and 

welfare of public employees. 

2) It has not been preempted by statute or 

negotiation. 

3) It is a matter. on which a negotiated agreement 

would not significantly interfere with the exercise of inherent 

management prerogatives pertaining to the determination of 
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governmental policies. That, I think, is really the key to the 

subject matter before your Committee. 

Failure to meet all three criteria of this test 
results in determining such a subject to be nonnegotiable. The 

Court went so far as to hold that: "When the dominant concern 

is the government's managerial prerogative to determine policy, 

a subject may not be included in collective negotiations, even 

though it may intimately affect employees' working 

conditions." Subsequent case law also maintained these 

decisions. 

With respect to fire and police negotiations, 

permissive- subjects of negotiation are mentioned and included 

in the so-called Interest Arbitration Law enacted in 1977. as an 

amendment to the. PERC Law. So, permissive areas of 

negotiability have existed in police and fire since 1977, with 

·the amendment of the PERC Act .to include interest arbitration. 

Now, the crux of the matter in terms of these various 

bills: The basic premises which many unions supporting this _ 

legislation have made for the -enactment of these bills are, I 

. believe, as follows: 

1) Public sector employees should be trea-~ed the same 

as their private sector counterparts; and 2} this: legislation 

would swing the pendulum back from complete management control 

to a more balanced position. Neither premise is supportable by 

the legislation or by the present . law governing public 

employees in New Jersey. 

The proposed legislation would replace and amend 

present statutory language and thereby broaden the scope of 

negotiations potentially along the lines of the private sector, 

thereby creating a compatibility between the implementation and 

interpretation of contract language between the sectors, . again 

this being the argument. Unfortunately, there is a fatal flaw, 

and here is the fatal flaw: The fatal flaw has to do with the 

fact that the two sectors operate in different fashions. In 
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the private sector, there is a profit motive; in the public 

sector, hopefully, there is no profit motive. There is a tax 

rate stability motive; that is, putting as little burden as 

possible on the public. 
SENATOR LESNIAK: Let's hope there is also an 

educational motive. 
MR. · DORF: That, too; that, too. Now, with both 

sectors so diverse in the fundamental goal which drives each, 

it would be financially impractical and unrealistic to attempt 

to adopt the private sector collective negotiations scheme in 

the public sector. Mr. Dressel has already alluded to the 

financial bind the State is in. I'm sure this Conunittee is 

much more aware of the details of that than I. .We think that 

broadening the s-cope of bargaining wi 11 have a cost impact, and 

we will deal with that in a moment. 
Now, the specific bills themselves: S-266, S-606, ·and 

S-855 all refer to ''the interest and rights of the consumers 

and people of· the State" as being "considered, respect~, and 

·protected," and their sponsors state that an. "expansive system" 

of collective negotiations will implement and promote the 

·constitutional.mandate that public employees be given the right 

. to . organize and present grievances to their: employers. These 

two statements are neither wholly accurate nor, indeed, 

compatible. In fact, it is only the public employer 

borrowing the lead from Mr. Dressel again --- who takes into 
account the interests or rights of the consumers and the people 

of the State, since public employees are driven solely, or 

predominantly by the motive of enhancing their own economic_and 
work conditions. 

Secondly, it does not appear to me that any fair 

reading of ·the New Jersey Constitution leads to the belief that 

the rights of employees can, or should, be · promoted by an 

"expansive" collective negotiations system whereby there is an 

never-ending number of i terns or subjects over which to 

negotiate. 
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The sponsor's statement. in Senate Bill No. 266 

includes a notation that the bill would: "act as a catalyst to 

resolving disputes," and that the addition of the mandatory 

subjects of bargaining would avoid much litigation. I would 

-take issue with both of these statements. In my view, the 

catalyst to further bargaining would only lead to further 

dispute, and such dispute would undoubtedly result in further 

litigation until these so....;called new areas of bargaining are 

finely honed by PERC and the courts. 

With respect to Senate Bill' No. 266, the thrust of the 

subjects to be included as mandatory subjects of collective 

negotiations appear primarily to deal with school boards. 

(Senator Jackman arrives at this point; greetings exchanged) 

SENATOR LESNIAK: Please continue, Gerry. You will be 

on the record. 

MR. DORF: I would love to have Senator Jackman hear 

me, however. 

SENATOR JACKMAN: Don't worry about it. It's all 

right, we Ire listening to you. Anything you say, it Is okay. · 

MR. OORF: May I quote you on that? 

SENATOR JACKMAN: How have you been, Gerry, all right? 

MR. DORF: . I'm fine, Senator. Good morning. 

SENATOR JACKMAN: Good. 

MR. DORF: With respect to Senate Bill No. 266, it 

deals primarily with school -boards and such subjects as extra 

and cocurticular activities and inyoluntary transfer of 
employees within school districts. However, additional 

subjects concern themselves - with absenteeism or tardiness, 

disciplinary problems, evaluation criteria, as well as 

procedures and subcontracting. The latte.r . subject 

subcontracting -- has already been dealt with by the New Jersey 

Supreme Court, and has been found to be substantially a 

managerial prerogative with respect to the decision, although 

the impact of subcontracting must be negotiated. This would 

• 
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appear to be a fair resolution of the problemi since the 

employer is then able to subcontract for the purpose of 

improved service and/or economic reasons, while the affected 

employees may negotiate over the impact, including potential 

severance. The bill would interfere with what has already 

become established practice in the State in the area of 

. subcontracting, and would further inhibit employers from 

establishing absenteeism or tardiness work rules, as is 

virtually done by every private sector employer, and also 

proscribing the ability of transferring employees. 

Furthermore, since the employer is charged with 

running the enterprise, evaluation criteria would appear to be 

uniquely and properly within the purview of such employer, as 

has heretofore been the case, with appropriate procedural 

safeguards for the employee. 

Finally, it is unclear from the bill -- that is Senate 

Bill No. 266 -- as to whether or not present disciplinary 

procedures, i.e., the Commissioner of Education in the case of 

school .boards, and the Department of Personnel in the case of 

Civil Service employees, would be ignored, circumscribed, or 

added to. 

With respect to Senate Bill No. 606, included within 

this bill are several proposed what I ·believe are troublesome 

areas. First, the introduction states· as follows: "Although 
collective negotiations may involve matters lying within the 

managerial discretion of public .. employers" -- I •m glad to see 

that the sponsor recognizes that -- "collective negotiations is 

the most appropriate manner for exercising that discretion." I 
certainly· disagree with that premise. Furthermore, the 

introduction notes that since public empl~yers are presumed to 

consider the public interest note specifically by its 

absence any ·reference to public· employees. being concerned about 

the public interest -- that where those public employers ag~ee 

upon permissive subjects of negotiations, it is in the public 
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interest as well, not to interfere with those voluntary 

agreements. In my view, many so-called voluntary agreements 

may not be so voluntary under the hammer of a militant union 

and a potential strike. 

In the public sector, as contrasted with the private 

sector -- I think as I have mentioned earlier .-- management is 

"very thin." While in the private sector only non-supervisory 

employees are permitted to organize for the purpose of 

collective negotiations, in the public sector, supervisory 

employees are likewise given the ability to organize, thereby 

leaving the ranks of management very thin for the purpose of 

running the enterprise on behalf of the citizens and taxpayers 

of the State. To further erode · this 1 imi ted management by 

narrowing the category of confidential employees makes· an 

already intolerable situation even worse. 

The bill later defines mandatory subjects for 

collective negotiations essentially as being those,. · .. Not 

specifically prohibited by statute." Permissive subjects are 

defined as those which are~ "neither mandatory nor· illegal 

subjects for. negotiations." And .finally, illegal subjects for 

negotiations are those which are, "specifically prohibited by 

statutory l~nguage. " 

· . Query: Is there really a permissive subject area 

within the confines of this bill? lf a mandatory subject is 

simply one·. which ··is not pr;ohib~ted by statute, then unless the 

employer can find such a prohibition, all subjects become 
mandatory .. unless they ate specifically found to be illegal. So 

really, although the bill talks in terms of a category of 

permissive negotiation$ -- s .... 6Q6 -- there really isn · t any, at 
least as I read the bill. 

Finally, the bill proposes that, "Notwithstanding any 

procedure·s for th~ resolution of disput,es, controversies, or 

grievances established by any other law---.. Language. like that 

in a law always disturbs me. Theoretically, you have to read 
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every law in the State of New Jersey to find out if there is 

any such. 
SENATOR LESNIAK: Well, you're capable of doing that, 

I'm sure. 
MR. DORF: With Lexis and Westlow, it's a little bit 

easier these days. But, notwithstanding any procedures for the 

resolution of disputes, controversies, or agreements as 

established by any other law, grievance and disciplinary review 

procedures established by the collective bargaining agreement 

shall be utilized. Thus, with one fell swoop, the Commissioner 

of Education in school board matters, and the Department of 

Personnel in Civil Service type matters, are now effectively 

removed from the discipline procedure. While so~e public 

employers might well welcome such a proce.ss, I wonder whether 

school board employees would willingly abandon tenure 

proceedings before the Commissioner of Education in return for 

an arbitration procedure. I wonder if anyone has asked that of 

the school board representatives or rather, the school 

association representatives~ 
Senate Bill No. 855: Many of the comments noted above 

~auld apply as well, including the introductory discussion with 

respect to the interest of taxpayers and citizens, the 

narrowing .of the definition of confidential employees, and the 

query with respect to whether or not a permissive category 
would exist if we were only dealing with mandatory and illegal 

subjects. 
Finally, we turn to Senate Bill No. 3567. This bill 

is solely devoted to collective bargaining and pUblic sector 

employees -- school board employees. The .Primary concerns of 

the bill deal with extracurricular activities and discipline, 

including inc"rement withholding. The bill presents a number of 

problems. ·These are the ones I have found: 
The school board is · prohibited from assigning an 

employee to extracurricular activities, since such an 
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assignment would be deemed a mandatory subject for 

negotiations. However, ·the employer is permitted to estaplish 

the qualifications for such positions; and if negotiations 
fail, is able to employ, from outside the bargaining unit, any 

qualified person who holds an appropriate New Jersey teaching 

certificate. 

The difficulty, however, is the ability to hire such a 

person from outside the district with the time and travel which 

undoubtedly would be involved in terms of extracurricular 

activities. Clearly, as ·was done in the past, volunteers 

should be encouraged and appropriate compensation should . be 

negotiate¢~ for employees from within the district. However, 

failing to determine a volunteer, it would appear to be 

desirable and, indeed, even necessary, for the school. board to 

·be able to make an assignment, if need be, in the reverse order 

· of seniority from qualified employees within the district
1
'. 

The bill then raises a literal hornet's nest by noting 

that the.transfer of employees between work sites should.not be 

mandatorily negotiable -- should not. be mandatorily negotiable 

-- except that the employer should not transfer an. employee for 

disciplinary reasons, and- where it is determined that the 

transfer was predominantly for disciplinary reasons, such 

transfer·shall be subject to the grievance procedure. 

In the event of dispute concerning the predominant 

nature of the transfer -~ query, what about the mixed motive, 

where there could be more than one motive, if you will? -- then 
PERC shall make a determination as to whether or not discipline 

was the predominant reason. In the event it is not the 
predominant reason, the matter would proceed in accordance with 

school law. 

The ~mployer is granted the· authority to impose minor 

discipline on employees provided, and not wit~standing any 

other law to the contrary, such right is negotiated with the 

majority representative. 
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Employers are required to negotiate procedures for 

employees to file grievances on matters involving the 

imposition of discipline, and such procedure shall be required 

to go to binding arbitration. Furthermore, it is clearly 

spelled out that the burden of proof in such discipline cases 

is upon the employer, which it is in any event. 

Thus, the employees are given a grievance procedure 

with binding arbitration, and the employer may only negotiate 

over the right to impose discipline. I would just like to 

repeat that: Thus, the employees are given a grievance 

procedure with binding arbi trati.on, and the employer may 

ne.gotiate only over the right to impose discipline.· This would 

hardly appear to be an even-handed arrangement. 

In conclusion, the League strongly utge.s this 

Committee to consider. its views with respect to the impropriety 

of enlarging the already broad scope of negotiat
1
'ions, which at 

this juncture 1 i terally numbers dozens of subjects. The needs 

of the citizens and taxpayers of New Jersey can better be met 

by no further ·enlargement of the scope of negotiations and 

permitting ·the public employer the limited . managerial 

prerogatives which - still exist ·without further. potential 

encroachment by unions. 

On beha 1 f of the League, I would 1 ike to thank this 

Committee very much for hearing our comments and statements. I 
would be happy to response, either orally or in writing, to any 

questions the Committee may have. Mr. Dressel will distribute 
our statement. 

SENATOR JACKMAN: I missed something. What about my 

bill? You didn't like that one either? 

MR. DORF: Which one is that,. Senator? 

SENATOR LESNIAK: That· s correct. The· answer is in 

the affirmative, Senator. 

MR. DAVIS: (Committee Aide) Senate Bill No. ·855. 
MR. DORF: S-855, yes. 
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SENATOR JACKMAN: You didn't like that either? 

MR. DORF : That' s true . Senator , when you have the 

opportunity--

SENATOR JACKMAN: Gerry, it's all right. You don't 

have to go into a long dissertation. 

MR. DORF: No, no, I just want to refer to a page. On 

page 11 of my statement I indicate my comments ort that. In a 

word, the answer is, .. Yes ... I did not like the bill. 

SENATOR JACKMAN: You did not? Well, you know---

SENATOR LESNIAK: Gerry, under Senator Russo's bill, 

the employer would . certainly have the right to negotiate what 

discipline is, what type of discipline,. what the findings are, 

and the penalties. Isn't that correct? 

MR. DORF: Yes. 

SENATOR LESNIAK: Okay. I thought your statement said 

that they would .only have 
1

' the right to negotiate whether you 

can have discipline or not, which is quite an overstatement, it 

would appear to me. 

MR. DORF: Well, I think this: In Senator Russo' s 

bill, it. deals with education. Let me see here. In ·a a. -

notwithstanding the provisions of it, it cites·· the PERC Act to 

the contrary-- The grievance procedures that employers covered 

by this Act are required. to negotiate pursuant to that section 

shall include procedures by which employees may file grievances 

of matters involving imposition of discipline, and those 

grievances shall be determined to require binding arbitration. 

So, what is really being said here, is that you must 

agree by law in advance that the terminal step is going to be 

binding arbitration. In perfect candor, having done this work 

for 25 years, virtually every grievance procedure ends in 

binding . arbitration, but at least the employer has that as a 

chip to play, if you will, in negotiations. The statute would 

take that away. It says the procedure must end in binding 

arbitration. Now what you are dealing with is what, in fact, 

ought to be the discipline. 
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SENATOR LESNIAK: Would you say it is fair to add to 

·your statement qualifying language on page 13, item 5: "The 

employer may only negotiate over the right to impose discipline 

and its terms and conditions"? 

MR. DORF: Yes, that would be accurate. 

SENATOR LESNIAK: Okay. Any other questions from the 

Committee members? (no response) Hearing none, thank you for 

your testimony. 

MR. DOR.F: Thank you. 

SENATOR LESNIAK: I would like to call at this time, 

Mr. Charles Marciante, President of the New Jersey AFL-ciO, and 

also Mr. Robert Yackel. (Mr. Marciante, Mr. Yackel, and Mr. 

Francis Forst come to witness table together) Charlie, you've 

lost a lot of weight. 

C H A R L E S H. M A R C I A H T E : Thank you . 

SENATOR JACKMAN: 
! 

How big is your statement? 

aren't going to read it, are you? 

You 

MR. MARCIANTE: It's three pages, double spaced. You 

· just heard a speech 11 pages long. 

R 0 BERT YACKEL: Well, we're going to· shoot from the 

hip. Here,. Francis. (handing copy of statement to Mr. Forst) 

SENATOR JACKMAN: You're not going to read it, are you? 

MR. MARCIANTE: Not if you don't want us to, Chris. 

SENATOR LESNIAK: I want to hear you, Frank. 

SENATOR JACKMAN: Who's speaking for Charlie? 

MR. YACKEL: Me, I'm closest to his weight. 

SENATOR JACKMAN: All right. 

MR. YACKEL: Good morning. Thank you for the 

· opportunity to aQ.dress this Committee. We are here to address 

S-855, w.hich is the only piece. of legislation before us today 

that will ·provide any benefit for the majority of public 

employees -- State, county, municipal, and school. This bill, 

sponsored by Senator Jackman, reinstates permissive areas of 

negotiations. This is one of the most important items to 
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public workers in this State. Collective bargaining means just 

that: Management and labor hammering out an agreement that 

both sides can 1 ive with. We in public employment only 'II ant 
the same rights that our counterparts in the private sector 
enjoy. 

In areas of discipline, the law now says that an 

arbitrator's decision may be binding. We feel it should be 

made final and binding, so as not to tip the . scale towards 

management by giving them two bites of the apple. Example: If 
I 

the employer is the prosecutor and takes it to an arbitrator 

and then doesn't like the outcome, he can disregard .the 

decision. · So really, there is no justice. 

In the area of staffing, it is now illegal to 

negotiate staffing 1 even though it is a tremendous safety and 

health issue for pul;:>lic employees. For example, in the field 

of public health nursing. Nurses are, in many cases, stretched 

beyond human limits by attending to 18 or 19 patients in 

convalescent care. In most cases, no account is taken of the 

Stat.e-mandated paper\iork that nurses are required. to fill out 

in addition to their regular nursing duties. In some cases, 

registered nurses- and licensed practical nurses ~re required to 

cover more than one building, leaving some buildings l.lllStaffed · 

by licensed personnel. This also includes school nurses, who 

are required to cover more than one school, leaving schools 

unattended by a nurse. 

To underscore the travesties of the Ridgefield Park 
decision, let me list for you what rights public workers have 
lost by a union· which was formerly a private sector union· that 

was thrusted into the public sector by legislative action which 

created the New Jersey Transit Corporation .. They have lost the· 
following rights to bargain: a) subcontracting;· b) vacancies 

~nd promotions; c) transfers; d) part-time· employees replacing 

fu1l~time workers; e) scheduling; f) provisions relating to the 

criteria for public employee performance dicipline;. g) 
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staffing; h) union security; i) sick leave policy; and j), work 

assignments. 
It is for these reasons that we respectfully urge this 

Committee to favorably consider Senator Jackman's bill, S-85.5, 

to restore to the public employees the right and dignity they 

deserve in collective bargainingi 

Thank you. With me today, ·I have Francis Forst, a 

former PERC Commissioner, who is Business Manager for the New 

Jersey Turnpike Authority, who would like to give you a little 
I 

history as. to what ha·s happened to public employee bargaining. 

F R A N C I S A. F 0 :a S T: Thank you. Senator Lesniak, 

gentlemen: Needless to say, I appreciate the opportunity to 

appear today to speak on behalf of the need to improve the 

situation involving the scope of negotiations of public 

employees in .the State of New Jersey. 

For those of you who may be unaware, I have been 

involved in the question of public employee legislation on 

behalf of members of the IFPTE for 25 years -- prior to 

enactment of the first PERC law in 1968 ........ and< was appointed a 

PERC Conunissioner by Governor Cahill for· three years and 

reappointed for another term by Governor? Byrne., serving in the 

early 1970s. I was present for the enactment and veto override 

of the original PERC bill and for the enactment of all 

subsequent amendments. 
Historically, the Governors, supported by the courts, 

have opposed and sought to diminish the negotiations rights of 

public· employees, while the Legislature -- . RepUblicans and 

Democrats -- have worked to provide a fair a.nd equitable 

atmosphere for a serious exchange of viewpoints and positions 

which would culminate in a written agreement protecting both 

the mission of the public employer and the rights of the public 

employee. 

These legislative efforts have frequently been opposed 

and eroded by public employers and the courts. Upon its 

18 



original enactment in May 1968, the Governor vetoed the first 

PERC law. After the override, the administration delayed 

appointing Commissioners and its controlled Commissioners 

delayed adopting rules and regulations far beyond any 

reasonable time. Once representation rights and negotiations 

began, efforts were made to limit stringently the scope of 

negotiations. Public employers were joined by private employer 

organizations to thwart and frustrate the law and even overturn 

it. 

Following several nefarious court decisions which 

rendered rights of the employees almost useless, the law was 

amended to reenforce those rights originally intended . in the 

1968 law. I would just like to interject here that it is 

surprising to hear the League of Municipalities' representative 

testify as to how. their rights are being infringed upon when, 

in fact, the last 10 to 15 years of the exercise of the PERC 

law they just constantly came down on the side of the employer 

by misinterpretations of· the law. At the heart of the first 

major amendment was . this sentence· included in· the law: 

· "Nothing .. contained herein shall annul or modify any statute or 

statutes of this State ... 

Now, when that was in the original law, it was 

intended that the PERC law could not affect the establishment 

of the counties, the municipalities, the cities, the setting-up 

· of authorities, the setting up of commissions, and so on and so 

forth, .which they were charged to do under the law. But in 
every · one of those charges, each employer was empowered by. 

those laws to hire, fire, establish wages, benefits, etc. They 

would interpret that to mean that they had a statutory right 

which could neither be annulled nor modified by the PERC law. 

Therefore; they could not be compelled to negotiate in the very 

areas intended by the law. 

·Efforts were made to correct this injustice, but were 

impeded by public employers. I would like to call _your 
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attention to the 1974 change. 

support in the Legislature 

In 1974, there was sufficient 

to reverse the courts and 

reestablish the original intentions of the PERC law. When we 

had 20 votes assured in the Senate -- not counting any Hudson 

County votes -- there was a meeting attended by Mayor Jordan of 

Jersey City. Do you remember Mayor Jordan? I was there, and 

all of the Senate leadership was there. It appeared that at 

least one, or perhaps more of the Hudson County Senators were 

going to vote to delete the cited sentence. This sentence 
I 

says: "Nothing contained herein shall annul or modify any 

statute or statutes... The employers were leaning on this to 

say: "We don It have to negotiate this; we don It . have to 

negotiate that." Now· we had enough. votes in the Legislature to 

repeal that sentence. 

Well, Mayor Jordan pleaded. He :pleaded, and he said 

that his greatest concern was that if we repealed that 

sentence, we would have problems with pens ions; that Jersey_ 

City could not withstand the financial impact of upward cost 

escalations if -pensions were subject to negotiations. So, in 

1974 the law was amended. Instead of repealing the sentence 

that says, .. Nothing contained herein shall annul or modify any 

statute or statutes of this State,.. the word .. pension". was 

inserted, and it was intended to read,. "Nothing contained 

herein shall annul or modify any pension statute or statutes. II 

The whole purpose was that everything else would be bargainable 
~xcept pensions. 

Well, what happened, and I don It know how to explain 

it-- In the. ·CUrrent copies of the law, they have the word, 

"or," so that sentence, instead of just limiting negotiations 

on: pensions-- They put in there, .. Nothing contained herein 

shall annul or ·modify any pens ion· or statute or statutes, II 

· which retained the int_ent of the original sentence which was 

going to be deleted. I don't even know how this happened. So, 

subsequently, the employers have had a heyday. Now they don· t 
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have to negotiate pens ions . Now they still don't have to 

negotiate in some of these areas. 

Now, you have heard Bob testify on some of the 

limitations you have, and I am not going to get into all of 

. that. But the whole trend is, m~ny employers go through all 

the contrived notions of negotiations, and end up in one of 

these take it or leave it positions. This atmosphere has to be 

reversed. 

Let me just give you a quick example, and then I am 

going to wrap up this testimony. I am on the last page. Take 

transfers; let me just talk about transfers. When I first 

started organizing workers in the early '60s, before we had a 

PERC law, the State Highway Department would have somebody 

working up in High Point, or maybe they would have somebody 

working over in Clifton. They would tell people, "If you don't 

do it this way, if you don't~ do it that way, w~ ~re going to 

transfer you down to Cape May." It was funny when we got to 

the late '60s and I was organizi~g on the Parkway, I· heard the 

same thing. I heard it on · the Turnpike. "If you don't do 

·this, or if you don't do that, we are going to put. you on the 

night shift," or, "We are going to put you on the gravey~rd 

shift." These were constant threats. So we came in and.we got 

a PERC law that gave us the right to negotiate a fair and 

equitable method of transfers, promotions, and work rules. 

I read an editorial yesterday in The Star-Ledger, 

which said: "Public employees have a right to negotiate wages 
and benefits," and then they stopped. No working conditions. 

No working conditions in the editorial. That is what is 

falling apart in this area. 

Now, I hear the problems you're having in the teacher 

section, and I hear all these arguments about the educational 

atmosphere and so for~h, which was what was used in the 

editorial in The Star-Ledger yesterday. But is it really right 

that people cannot negotiate their working conditions? How can 

we be 20 years later back arguing the same thing? 
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I would like to just throw in a point about the 

permissive subject of negotiations. When I was one of the 

first Commissioners on PERC and sitting there for six years, we 

created, in PERC, the concept of permissive negotiations. The 

employers went bonkers ov~r 1 t, you know, because they· didn · t 

want to negotiate. They wanted to have the divine right of 

kings, which they had for 200 years before 1969. They told you 

what they wanted; they told you when we were going to get 

paid. They told you-- They sent you home when it rained, or 

it snowed, and you didn • t get paid for that day. You know, 

they had all the rights, and the workers had no rights until 

1969. 

But, on this one point, this . part of permissive 

negotiations, if the PERC Commission, during the early 1970s, 

had followed the National Labor Relations Act, which we had the 

tendency to do, we would have had the same bargaining rules and 
! i 

regulations in New Jersey that they hB;ve .on the national 

level. But it was the w~sdom of the PERC Commission -- and I.· 

was an advocate, but · I was not totally in favor of what they 

did-- They said, "Look, sure this is negotiable in privat_e 

employment. Yes, they have a right to do this.· But is it fair 

to do in public employment?"· Well, in some situations; it may 

be; in some situations, maybe it shouldn't be. 

So, they created this whole thing of permissive. 
Every item that was permissibly negotiable on the PERC 

decisions was an item of negotiation that was right in private 

employment, which was already permitted to be negotiated under 

the National Labor Relations Act. So, this category--- In the 

early years of the PERC Commission-- ~f we had any idea that 

the employers were going to go out and strike out these 

permissive subjects of negotiations-- I suggested every one of 

them would have been mandatory subjects of negotiations, 

because these were where we were trying to make the difference 

between what the public responsibility of an employer is to the 



public -- to the taxpayer -- and, .~hat the responsibility of 

individuals and corporations, or profit-motivated corporations 
is. 

So, PERC created the permissive subjects of 

nego_tiation to see if in New Jersey -- in the '70s -- there 

were-some areas where we could create a narrow path, where some 

employers like the New Jersey Turnpike, where I negotiated for 

20 years, said, .. You're right, Frank. It's not right that that 

stupid supervisor up there, every time he gets cranky, wants to 
: 

transfer somebody down south, or where every time somebody gets· 

cranky they want to put them on the night shift... You're 

right. Maybe jobs, as long as everybody is a good toll 

collector, everybody is a good truck driver, then we should set 

up a procedure by which they can maybe, when we have a job 

opening, let's say, in the Meadowlands area, and the person 

comes from Union Coun·ty, maybe after he. works up there for a 

while and an opening comes in Union County, that individual can 

traiJ.sfer down to Union County voluntarily. Then if . somebody 

from Burlington County --- which happens most frequently -- goes 

to ·work up at lSE, or. lSW ,. up in the . harder sections of the 

north where all the traffic is-- Maybe ·that person_, after a 

couple· of years, won't have to drive 60 miles to work and 60 

miles home from work, but we can make an arrangement whereby he 

can maybe get a job closer to home, as jobs open up and as 

opportunities occur, so he finally winds up getting back down 

to Bordentown or Burlington through a system. 

Now we have a situation where all of that has been-

The courts said that we can't do that. That is a basic working 

condition, as ~ob just read here. Concerning New Jersey 

Transit, it's scandalous that the same system works with the 

bus systems . where, you know, we are all fa~iliar- with-

Anybody who knows anything about the bus companies knows that 

they bid their ·jobs, where they would work would be subject to 

bidding, and so on and so forth. After all, they were all bus 
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drivers, so the quest ion. was: Where do you get your best 

people who do the best work? 

This thing has gotten so bad. I think this is the 

first opportunity we have had to seriously consider some 

changes. The bill introduced by Senator Jackman -- S-855 -

which is the one we are supporting, if it becomes law, would go 

a . long way toward restoring the relationships originally 

intended by the Legislature. It would restore a modicum of 

fairness and . justice urgently needed to carry out the 

harmonious relations foreseenby the Legislature. 

I just bring to your attention in closing that that is 

what this is all about - harmonious relations. The whole law 

starts out by saying, you know, .. The purpose of this Act is to 

maintain harmonious relations... lf we keep permitting the 

employer to have a heavy-handed situation in these relations, 

we are going 'to get back into trouble again. I don't mind 

telling you that the Turnpike right now is in negotiations over 

some of these very issues. We have never had a strike on the 

Turnpike. We have always settled them because we are able to 

sit down, if "'!e have harmonious relations, and we can work 

these things out. 

I will be happy to answer any questions. Thank you. 

SENATOR LESNIAK: Thanks Frank; thanks Bob. 

Our next witness wi 11 be Mr. Archer Cole, President, 
Industrial Union Council, AFL~cro. 

A R C H E R C 0 L E: As President of the New Jersey 

Industrial Union Council, AFL-CIO, representing 200,000 workers 

in the public and private sectors, I am here to testify in 

favor of S-8551 known as the Scope of Bargaining Bill. 

I want to thank Chairman Ray Lesniak for scheduling 

this hearing 1 because legislation to restore collective 

bargaining_ rights to unions representing State, county I and 

municipal workers, and teachers and education employees is long 

overdue. 
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A couple of months ago, I testified before a 

representative of the New Jersey Civil Service Commission in 

opposition to a proposed regulation which would seriously limit 
the seniority rights of State workers. l: must say in all 

candor that this public hearing was one of the strangest 

experiences of my life. 

There I was on the platform with this hearing officer 

who, after calling on me to testify, uttered not a single 

comment, asked not a single question, and repeated the same 

procedure for the many others who preceded me, as well as those 

who followed. 

There were over 500 State, county, and municipal 

workers in the audience, members of several public employee 

. unions, cheering, applauding, and whistling approvingly as we 

·testified. The room was filled with banners, placards, signs, 

and leaflets calling for the defeat of the proposed regulation. 

The testimony was taped, and along with similar tapes · 

from two other hearings, presumably is being reviewed by the 

. Commission ·before the regulation is finally promulgated 

unil~terally by the Commission. What a poor substitute for 
collective bargaining, in· which give and take negotiations and 

creative solutions are encouraged and obtained. 
Over 50 years ago, the Wagner Act became the law of 

the land and established collective bargaining as the most 

effective means of solving problems which arise in labor . 

relations. The bill sponsored by Senator Jackman in effect 
restores the scope of bargaining to public sector unions and 
affirms that State, county, and municipal workers and teachers' 

unions should have the same right to negotiate concerning the 

conditions of employment which private sector unionsenjoy. 
Issues such as . layoffs, transfers, promotions,· 

demotions, subcontracting of work, disciplinary standards, 

. etc., clearly come under the collective bargaining process and 

must no longer be left to the unilateral dictates of a 
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Commission which in its ivory tower is out of touch with urgent 

job-related issues which affect employment security, working 

conditions, and employee morale. 

In this connection, I would like to cite the 

experiences in the Dade County school system of Florida, where 
an innovative, cooperative approach by labor and management is 

helping to make the county a showpiece, both in educational 

achievement and the professionalism of teaching. 

In Dade County, union and management representatives 

sought ways to improve the quality of education and Miami area 

schools by giving teachers more control and accountability in 

the classroom -- for example, in their choice of textbooks and 

curriculum and a voice in the decision~making. That 

experiment has moved the Dade County school system to the head 

of the class in education reform. 

Now in the second year of a four-year pilot project, 

participating educators and principals are making joint 

decisions on how. their school budget will be spent, on class 

time and size of class, on books and curriculum, and ·even on 

the hiring of new principals and teachers. 

The pilot· project -- to be evaluated over the next 

three years through student achievement tests and other 

measures also includes a community report card to aid 
parents, the business community, and interested citizens in 

assessing the changes in their schools. I notice that the guy 

from the League of Municipaliies says that we have no concern 
about the consumers, about the community. Certainly there is 

Dade County and a thousand other situations where we are 

concerned. Union people are consumers .. We are citizens of our 

communities, and we pay the taxes. He is so concerned that in 

this· tax crunch we are. in that this will affect them.· We Ire 

taxpayers; we Ire paying through the nose right now. I resent 

that it would be said that we are a special interest only 

interested in how our people fare in these circumstances, when 
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in effect union people pride ourselves -- our unions -- on 
being community oriented. · 

I might say that while we cite the Dade school 
experience, in the private sector, top management such as GM 

and Ford and General Electric and many other companies are 

going to the idea of consulting the people for the first time. 

They are changing the workplace. They are breaking down the 

assembly 1 ine into small groups, and you have seen it on 

television, where the unions. and the people both play a key 
I 

role. How shall the product be put together? How many people 

shall work on it? What should be the rules governing the 

conduct of employees in the group? In the private sector, they 

see the need to consult the people on the job. Here they say, 

"The only thing you can talk about are wages or bene£ its. " I 

maintain this, and I always have in 45 years of doing this 

work, it is not the contract raise you get every three years, 
or every two years; . it Is the day-to-day working of ·the union 

and management that ·determines a person Is morale . and. happiness 

and ability to do a better job. 

You expect the union to negotiate decent. wages or 

benefits~ but when a union is able, on the job, such as. Frank 

Forst said, to prevent the person from being 'discriminatorily 

transferred from . one part of the State to another, or you 

settle a grievance promotion, that is where unionism is at its 

best -- employee satisfaction -- and with it higher morale and, 

of course, better performance for the employer, whether it is a 
private sector employer or an agency employer. 

In closing, I would like to make this observation: If 

employers in the private sector were to attempt to remove the 

issues noted above -- in the public. sector -- from the ·scope of 

c.ollective .bargaining, there would be strike actio!). taken in 

company after company to prevent such a usurp~tion . of basic 

labor rights. In other words, in management in the private 

sector, the rights of people as human beings is clearly 
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recognized, and that is what we are talking about. We maintain 

that this bill of Senator Jackman· s could go a long way toward 

restoring the basic American trade union rights that we are 

entitled to. 
Thank you. 

SENATOR LESNIAK: Chris, any questions of Mr. Cole? 

SENATOR JACKMAN: ·No, thank you. 

SENATOR LESNIAK: Thank you, Archer . Ms . Linda 

Spalinski, New Jer.sey Association of Counties, along with Mr. 

Angelo Genova, Labor and Employment Counsel tor the New Jersey 

Association of Counties. 
S T E P H E N E. T R I M B 0 L I, E S Q.: Mr .. Chairman, 

Mr. Genova cannot be here today. My name is Stephen Trimboli. 

I am Senior Labor Associate from Genova, Burns & Schott~ and I 

will speak on his behalf. 

L I N D A S PAL I N S K I: Good morning, Mr. Chairman. My 

name is Linda Spalinski. I am the Executive Director of the 

New Jersey Association of Counties. As Mr. Trimboli mentioned,. 

Angelo could not be with us this morning, so. he has sent Mr. 

Trimboli on his. behalf. 

The legislation · you have be-fore you this morning 

. raises some very serious questions for·. county government, and 

is firmly opposed by the New Jersey Association of Counties. 

These bills present a grave. threat to the rights and 

responsibilities of county and local officials, and undermine 

their accountability to the public they serve. 
Mr. Trimboli is here· to elaborate -on those concerns, 

and with your permission I would like to ask him to present his 

statement at this time. 

MR. TRIMBOLI: Thank you. Mr. Chairman, members of 

the Committee: . The New . Jersey Associatio~ ··of Counties· is 

opposed to any expansion in the current _state of the law with 

respect to the scope of negotiations. The proposed legislatidn 

before you would effec-t sweeping changes in the existing law, 
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permit public employers to abdicate their special 

responsibility to the public, and:. exclude the public from 

participation in the political process. 

Focusing primarily at this point on Senate Bill No. 

6061 the proposed legislation would amend the PERC Act in the 

following ways: The scope of negotiations for all public 

employees would be expanded to include a permissive category. 

This may not sound extreme because· a permissive category 

currently exists for police and fire fighters. However I ·even 
I ! I 

more significant than that 1 is a propos.ed definition of 

permissive subjects to include any matter upon which 

negotiation is not specifically prohibited by statute, even 
\ 

matters that would not be considered "terms and conditions of 

erpployment... That would include any subject, even those only 

tt?uching tangentially on unions and their members. The current 

defip.ition of the permissive cagegoty, under the existing law, 

· was _ articulated. by the Supreme Court of New Jersey in Paterson 

. Police PBA · v. City-- of Paterson. In that case, the ._Court 

n~rrowly defined the permissive category ~o include only those 

matters t-hat do not "subst.antially limit government~l 
-, 

policy-:-makfng powers... Senate Bill No. · 606 would repea·l this 

definition -and allow public sector unions to substantially 

limit government policy---making powers through (indiscernible) 

negotiations. 

SENATOR LESNIAK: Would you be in favor of the bill if 

it were amended to include that definition of permiss~ve 

categories? 

MR.. TRIMBOLI: Well, we are not prepared to make a 

statement _on that at this time. We would have to study that. 

SENATOR LESNIAK: That's a good answer from a lawyer, 

right? -. (laughter) 

SENATOR JACKMAN: The usual answer. 

MR. TRIMBOLI: I was trained well. 
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In addition, administrative regulations would no 

longer have preemptive effect under the proposed legislation. 

Under the current law, administrative regulations preempt 

negotiation over the subjects they address. Senate Bill No. 

606 would allow public employers and unions unlimited authority 
to, in effect, repeal regulations through negotiated · 

agreement. For example, Civil Service regulations concerning 

such subjects as vacations and sick leave could be di~placed by 

contract. Ironically, the proposed legislation does not repeal 

current statutory language guarantee~ng employees all rights. 

they enjoy under Civil Service regulations. As a practical 

matter, while the bargaining representative is . free to bargain 

i•up" from the floor set by the Civil Service regulations, the 

local and county governments are barred from bargaining 

"down... The Committee should note in that regard that of the 

21 counties in this State, 20 are subject to Civil Service laws. 

The definition of .. confidential employee" would be 

narrowed by the proposed legislation. Currently, employees who 

have knowledge of, or access to, confidential information 

relevant to .collective bargaining, such as proposals, strategy, 

_etc.·, are barred from participating in union. activities for the 

s.ensible reason that to permit them to participate would . allow 
a breach of confidentiality critical to the public employer· s 

ability to bargain effectively. The proposed legislation would 
compromise the ability of a public employer · to protect his 

bargaining strategy from the risk of disclosure. 
-

Senate Bill No .. 606 would also, for the first time, 

mandate negotiations over standards and criteria for employee 

performance. In an era in which acco~tability in government 

is a matter of public concern, such a mandate would seriously 

handicap the efforts of local and county governments to provide 

efficient and effective services. Local and county_governments 

must remain free to establish performance standards without 

restriction. 
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Under the proposed legislation, Civil Service and 

tenure disputes currently heard by the Merit System Board and 

the Corrunissioner of Education, respectively, could now be 

delegated to binding arbitration before a private arbitrator 

having no public accountability whatsoever. It should be 

remembered that a similar proposal was vetoed by Governor Kean 

in 1982. 

Senate Bill No. 606 defines as .a mandatory subject of 

collective negotiations the impact of otherwise nonnegotiable 

management deci
1

sions. For example, a managerial decision to 

lay off employees has the inevitable consequence of increasing 

the work load of those who remain. Under the current law, this 

issue would not be negotiable. However, labeled as an "impact 

of a management decision," the issue becomes subject to 

collective negotiations under the proposed law. However, 

· because this . so-called impact is . an inevitable consequence of 

. the decision to lay off personnel, bargaining, over the ···impact" 

is tantamount to bargaining the layoff decis·ion itself. 

In addition to providing for the undesirable expansion 

of the scope of negotiations, ·the bill does . make what. the 

Association. considers one coristructive change in- the existing 

law; The bill would allow in scope proceedings for PERC. to 

also determine whether an item is substantively arbitrable 

under the party• s contract. This determination is now made in 

arbitration or. before the courts. The bill, in this regard, 

would further judicial econom¥ by allowing all negotiability 

and arbitrability determinations to be made in a single forum. 

Senate Bill No. 855 is substantially similar to Senate 

Bill No. 606. .Senate Bill No. 266 would make mandatorily 

negotiable certain policy areas that are now considered 

nonnegotiable, and properly so, as would Senate Bill No. 3567. 

The Association opposes all of these bills .. 

The overriding flaw of all of these bills is that.they 

violate the constitutional principles set down by the Supreme 

31 



Court in Paterson and in the Ridgefield Park decision, which 

was alluded to earlier. For example, Senate Bill No. 606 

states: .. Collective negotiations constitute the most 

appropriate manner of exercising the managerial discretion of 

public employers concerning terms and conditions of employtnent 

and other matters mutually agreed upon." That is directly 

contrary to the holding of Paterson. In that case, the Court 

found it inappropriate to import into the public sector the 

broad concept of permissive negotiations existing in the 

private sector. While private employers may elect to share 

managerial prerogatives ·with the employees to whatever extent 

they . deem proper or appropriate, public employers possess 

governmental powers which they are not free to surrender. 

The Court•s constitutional concerns were also 

expressed at length in Ridgefield Park, where the Court 

cautioned against bargaining over significant matters of 

governmental policy where citizen participation is precluded 

and where a special interest· group has a disproportionate voice 

in th~ decision-making .process. Clearly, and ·rightly so; 

public employee unions have as their primary responsibility the 

promotion . of the interests of their members. However -- and 

equally properly -- county and local governments are· primarily 

responsible to the public, and are accountable to the public. 

On issues pertaining to governmental policy, the public has the 
right to be the final arbiter, and the right to expect that 

decisions-will be made solely in the public interest, free fro~ 

restriction by agreements reached in private. 

The Court also cautioned in Ridgefield · Park as a 

matter of. constitutional law: "Both State and Federal 

doctrines of substantive due process proh~bit delegations · of 

governmental policy-making power to private groups where ·a 

serious· potential for_ self-serving. action is created." This 

State • s highest Court has constitutionally defined the 

parameters of negotiation, and this pronouncement should be 

deemed controlling in this area. 
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SENATOR LESNIAK: So it is your opinion, therefore, 

that the Jackman bill is unconstitutional? 

MR. TRIMBOLI: Yes, it is. In addition, the prospect 

of governmental policy being decided privately in collective 

bargaining is contrary to this State's policy of open 

government. In the Open Public Meetings Act of 1973, this 

Legislature found and declared the right of the public: "To 

witness in full detail all phases of policy formation to be 

vital to the enhancement and proper ·functioning of the 

democratic process." The Legislature also declared: "Secrecy 

in public affairs undermines the faith of the public in 

government and the public's effectiveness in fulfilling its 

role in a democratic society." These principles of open 

government are incompatible with the private . bargaining over 

governmental policy these bills would allow. 

As an illustration of the true impact of the proposed 

legislation,· consider our county officials struggling with the 

difficult question of siting county facilities. County 

govet:nment must deal with such politically sensitive issues as 

·siting drug treatment centers, for example. Under the current 

state of the law, counties are free to t:esolve these difficult 

questions in the public interest, free from· contractual 

restriction. Under the.proposed legislation, the selection of 

the best site for·a treatment facility could be blocked by the 

existence of language restricting the county's ability to 

create new wdrk locations or to place facilities in areas 
employees consider "remote." In such a case, the public good 

would fall second to the interests of the few. 

·The present state of the law with respect to the scope 

of negotiations properly recognizes that· public employers are. 

governmental bodies and, unlike private employers, must retain 

their accountability to the general public. This has \been the 

rule for over a decade. The parties are familiar with their 

roles in collective bargaining, and are now behaving 
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accordingly at the bargaining table. Decisions which implicate 

significant governmental policy belong not in collective 

negotiations where the public good may give way.to the concerns 

of a few, but within the political process where the public's 

right to participate is not precluded. 

Thank you. 

SENATOR LESNIAK: Any questions from the Cormnittee? 

(no response) Let me just say that I believe your 

interpretation of the Jackman bill· is quite expansive and, in 

some respects, is taken to the absurd. 

SENATOR JACKMAN: I didn't want to elaborate because I 

thought maybe too many :people might want to speak, but you and 

I will have a chance sometime to sit down and· talk about it. 

I've got suits older than you. I have been down here for 22 

years, so I know a 1 i ttle bit about the process. But, let that 

be as it may. 

SENATOR LESNIAK: Don't feel bad. He's got .suits 
older than me, too. (laughter) 

Ray Peterson, from the New Jersey, State Federation of 

Teachers, and Vincent Altiere, President of the. New J·ersey 

State Federation of Teachers. Are you by yourself, Ray? 

RAYMOND A. PETERSON: Yes. Mr.Altierehas 

been detained today. 

Good morning, Mr. Chairman and members of the 

Committee. I am Raymond A. Peterson. I am here on behalf of 

approximately 12, ooo public employees who are represented by 

locals of the American Federation of Teachers in New Jersey. I 

have been involved in collective bargaining for more than 20 

years, . and I was involved in some of the activities that 

precipitated--

SENATOR LESNIAK: Excuse me. May we please have some 

quiet in the back of the room? If you want to speak, · please 

leave the room. That applies to the people in the corner over 

there also. Thank you. 
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MR. 

involved in 

PETERSON: 

some of 

Thank you, 

the activities 

Mr. 
that 

Chairman. I 

precipitated 

enactment of the Public Employee Relations Act in 1968. 

was 

the 

After that law was passed, public employee groups of 

all descriptions and job titles began to negotiate on a host of 

issues that concerned their members. It has become common 

practice for unions to survey their members to find out which 

issues the members wish to be negotiated with their employers. 

Obviously, wages, hours, and. fringe benefits were always 

mentioned, and so were a myriad of other items that members 

considered to be terms and conditions of employment. 

From 1968 to 1978, ·a large variety of issues were 

resolved through negotiations, and included in written 

agreements with public employers. You will recall that in that 

decade when questions of negotiability arose, their propriety 

was determined on a case~by-case basis·by the PUblic Employment 

Relations Commission, which would examine nearly 40 years of 

case law .and precedents settled under the. National Labor 

Relations Act. With the Ridgefield Park decision, as ·you know, 

··a significant number .of these contract provisions were. rendered 

. unenforceable, since: the Court ruled· that there was no ·such 

thing as the .. permissive .. category of topics. 

· Seriate Bills Nos. 855 and 606 have been introduced to 

clarify the intent of the original PERC law, which we believe 

was enacted to provide an expansive vehicle for resolving 

nearly all of the concerns that employees and employers might 
wish to bring up for discussion. we believe that it is not in 

the public interest for one party ·to refuse to discuss a topic 

that is of great concern to the other party. 
We strongly support the enactment of S-855, the 

language of which is preferable to that of S-606, on page. 10, 

where bargaining unit consolidations would· be subject to the 

approval of both the professional and the nonprofessional units 

involved. There are situations .where the nonprofessional unit 

35 



might not wish to be absorbed, or swallowed by the professional 

unit. 

We also believe that justice would be better served if 

the language in S-855 were changed, on page 6, lines 23 and 27, 

to require binding arbitration on disciplinary matters. The 

use of advisory arbitration· in discipline cases merely allows 

the employer to wear the dual mantles of prosecutor and final 

arbiter. We believe that an impartial arbitrator should have 

the la.st word in cases of contract interpretation, and in cases 

involving unfair dismissals or other disciplinary matters. 

We were disappointed by the narrow scopes envisioned 

by the authors of S-266 and S-3567. The addition of a few 

topics to the shoi.'t list of mandatory topics does little to 

overcome the. sweeping changes that Ridgefield Park has visited 

on teachers, and they would do even less for thousands of 

non-teachers who are public employees. 

What is wrong with negotiating contract language that 

restricts the· ability of- an employer to transfer an employee 

for frivolous reasons, or for reasons based on cronyism, 

nepotism, politics, race, or gender?· What is wrong with 

contract language .that says that seniority shall be given some 

weight when transfers a~e being considered? A transfer is one 

of the most traumatic events that can happen to an employee, 
and under current law, we cannot even discuss proposals 

designed to ensure decency and fairness when such decisions are 
being made. 

What is wrong with creating a climate for negotiations 

in which the people who are· closest to the problems have some 

say about the solutions to the problem? Have our factory-model 

schools with their ·supervisors and their clipboards been so 

successful that we should· not even consider mechanisms that 

could provide for peer assistance· programs and for such 

initiatives as school-based management? 
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It seemed ironic to hear the President of the New 

Jersey School Boards Association and the Department of 

Education representative testifying against broad scope 
negotiations, while these same organizations have invited 

representatives of teacher organizations from other states to 

come here and describe the innovative contract agreements that 

have resulted in peer assistance programs, school-based 

decision-making, and other noteworthy pilot programs. 

As a result of New Jersey court decisions, we cannot 

even begin todiscuss such programs here. Topics such as class 

size, transfers, the school calendar, and a host of other 

issues that are of great concern to our members are not 

negotiable, and employers are quick to tell us so. 

Some of the most enlightened and successful employers 

in the private sector have been advocating the decentralization 

of decision-making, and we believe that they are right. We 

believe that public employers in New Jersey, and. the public 1 

would benefit greatly from discussing any and all topics that 

concern their employees. The school boards of New Jersey have 

developed an infinite variety of ways.· to say no_. to their 

employees. I have heard them in a variety of settings. But 

their refusal to even discuss certain topics- because of some 

court decisions- more than a decade ago makes little sense in 

the light of prjsent-day realities. 

We urge you to release S-855 favorably 1 and to help 

make New Jersey a leader in employee relations by its enactment . 
.. Thank you for your attention. I would be happy to 

answer any questions you may have regarding my testimony. 
SENATOR LESNIAK: Thank you, Ray. Our. next . speaker 

will be Mr. James A. Moran, Executive Director of the. ·New 

Jersey Association ·of School Administrators. 

J A M E S A. M 0 R A N: With your indulgence, I have the 

President of our Association with me. He is not li~ted, but he 

had intended to be here the last time. And also, the 

37 



Superintendent of Matawan. 

list. 

He is listed nineteenth on your 

SENATOR LESNIAK: Do you all three want to come up at 

the same time then? 
MR. MORAN: We would like to come up atthe same time. 

SENATOR LESNIAK: As long as you consolidate your 

presentations. 
MR. MORAN: Sure--- economyof time. 

SENATOR LESNIAK: Sure. Go right ahead. 
MR. MORAN: Thank you, Senator. First of all, ·I am 

James A. Moran, Executive Director of the New Jersey. 

Association of. School Administrators. In addition, I have had 
over 20 years of experience as a teacher and consultant . in . the 

field of employee relations. I have represented 

municipalities, cities, and school boards throughout the 

country. 
My purpose in appearing before you today is. to oppose 

strongly any and all attempts to expand the scope of 

negotiations, in particular S-3S67, S-606, S-266, and s-ass. I 

would like to stop and pick this up a little bit later on, and 

. I would like to turn it over, at this point, to Jim Murphy, who 

is the President of the Association, and also the 

·Superintendent of the City of Bayonne. Jim? 
J A M E S· H. M U R P H Y: Thank you, Senator, for the time 

this morn-ing. I am Jim Murphy, President of the New Jersey 

Association of School Adlninistrators and Superintendent of 

Schools from Bayonne. ·During the 1980s, New Jersey and the 
entire nation have espoused the educational reform . movement, 

and dozens of initiatives have been. enacted to assist 

educational opportunity for the children in our care. The key 

. word to· the reform movement has been .. accountability... Boards 

of educat~on, school administrators, and the profe.ssional 

staffs are called to account for the prqgress or lack of 

progress in achieving educational goals. The . public is 
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demanding to see substantial progress. The taxpayer is in 
revolt at the spiraling costs. The State has not provided the 
formula aid required under the T&E law. An array of new 
mandates and overregulation have school boards and school 
administrators reeling to keep pace with the rapid changes. 

The scope of negotiations legislation under 
consideration are bad bills for education and contribute 
nothing to New Jersey•s quest for quality in educational 
programing and instructional improvement. 

1 

In my opinion, these bills will increase costs, 
decrease the quality of education, increase the number of 
strikes, increase litigation, and decrease accountability. 
This situation is not in the public interest;, and may very well 

·be.unconstitutional. 
First and foremost, S-3567, by Senator Russo, 

I 

represents an attempt to transfer power fr9m the school board 
to the union by severely 1 imi ting the respob.s ibi 1 i ty of schoo 1 
boards in determining educational policy. 

Given the predictions of · continuing reductions in 
revenue, the current inability of the State: to meet _its fiscal 

i 

obligations for full funding, and the pot~ntial ramifications 
of Abbott . v. Burke, it is 1 udicrous to consider . siphoning off 
sorely needed resources for extended negotiations, arbitration, 
and other conflict resolution episodes which this bill will 
most certainly generate. 

I 

The determination of professional standards of 
performance should be made on. the basis of relevant research 
and professional data; not in a climate of compromise and 
trade-offs, which -is the accepted norm in bargaining ·and 
conflict resolution. In such a climate; the kids become the 
real losers, because the interests of unions as employee 
interest groups, and the interests of students and the 
community do not always coincide. 
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Requiring binding arbitration on matters which relate 

to the assignment of personnel to situations that meet the 

programmatic needs of youngsters, or to personnel standards of 

performance, neutralizes the authority of the board as it seeks 

to meet its responsibilities. 

New Jersey school employees are already protected by 

the toughest "tenure for life" laws in the nation. New legal 

provisions which "hamstring" legitimate attempts to mainta~n 

standards are an exercise in overkill, 

Senators, I ask that you , not handcuff the school 

boards and school administrators as we strive very hard to cope 

with all the new responsibilities given to public education 

today. If we are to be successful; in improving _our school 

systems, we must continue to have the decision-making power to 

act in the_ public Is interest. Don It 1surrender public rights to 

the arbitrators, mediators, and fact~finders, who are untrained 

in educational policy matters. Don: t pass legislation which 

will divert additional dollars away: from instruction. If you 

do both, the public and the children lose. 

I thank you for your time and consider_ation today. 

SENATOR LESNIAK: Jim,· we ~ave -heard testimony here 

today that the system of negotiations and the limited amount of 

negotiations . in edlJ.cational matters has actually hampered the 

development of innovative programs developed through both the 

teachers' representatives and the school administrators. In 

effect, we are handcuffing development of cooperation in good 

educational programs to our restrictive bargaining procedures. 

How do other states fare with much greater bargaining 

ability than-New Jersey? 

MR. MURPHY: I. don It think-- I 

Senator, but I . think the bargaining rights 

teachers, for example, are much stronger than--

could 

of 

be 

New 

wrong, 

Jersey 

SENATOR LESNIAK: Do you know that for a fact, or are 

you just saying that off the top of your head? 
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MR. MURPHY: That is my impression. 

SENATOR LESNIAK: You have no idea specifically in 

·that regard? I mean, can you tell me right now any other state 

that has less or more restrictive negotiability? 

MR. MURPHY: I defer to Mr. Moran, who has a 

nationwide reputation. 

SENATOR LESNIAK: So, you don't know? 

MR. MURPHY: No. I defer to Mr. Moran. 

SENATOR LESNIAK: Okay. . So, yout; impression is just a 

guess? 

MR. MURPHY: That is my perception. 

MR. MORAN: Yes, r would categorically state, because 

collective bargai11ing is a two~pronged process, not simply law, 

as . you well know. It is a process of highly trained 

organizations, dealing with those highly trained organizations 

across the country. There are states equal to New Jersey. 

SENATOR JACKMAN: Some better? 

MR. MORAN: Pardon? 

SENATOR JACKMAN: Some better? 

MR. MORAN: Some .. It is· a question of a--

SENATOR JACKMAN: Would you say Florida is, better? 

MR. MORAN: Would I say Florida is better? No. 

SENATOR LESNIAK: Better meaning there are more items 

of negotiability allowed between--

MR. MORAN: There may be more items covered by the 

Florida law, but it is a question of how those items are 
handled in bargaining. It is a question-- As you all know, 

It is a totally bargaining is done in the sunshine in Florida. 

open p.i:ocess. It is not done privately between parties. There 

is. grand maste.ring in Florida. There "is a whole host of things 

in Florida that do not exist at this point in New Jersey. 

The probl_em with the legislation you have before 

you-- I am going to deal with Senator Russo's bill, because in 

the interpretation we have, that is the bill that is scheduled 
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to move. If a bill moves at all, that is the bill with the 

highest probability of movement because of the gubernatorial 

support and so forth. That bill is probably, from a public 

standpoint, the worst bill of all of the bills up for 

bargaining now. Of all of the bi 11 s before this Committee, 

that bill is a bill which is mandating binding arbitration. 

There is nothing wrong with binding arbitration of grievances 

-- rights arbitration. There is a great deal ·wrong when you 

mandate that it must occur in the.law. 

When people who are bargained over the -years and 

either have it or don•t have it have had the opportunity 

over: all to negotiate no strike clauses, to negotiate ~ipper 

clauses, to negotiate management rights clauses -- retaining 

rights-- When those have been the chips that have been on the 

t~le together, and when the trade-offs have occurred-- I have 

negotiated binding arbitration of grievances I am not 

talking interest arbitration; I am talking grievance 

arbi tratioll -- in many contracts. We are getting into very 

complex areas here, and I am not going to read this whole 

testimony to you. We are getting into areas dealing with the 

transfer · and assignment of personnel voluntary and 

involuntary. We are getting into disciplinary areas. And the 

question is, is it discipline, or is it educational, or is it a 

combination of both, and does it belong to the Commissioner? I 
think everything in education belongs to the Commissioner • s 
Office. It doesn•t belong over in PERC. 

Discipline,. in combination- We need to deal with 

that discipline in a very open, up-front way. If you believe 
the war stories you may have heard, and you believe employees 

across -the State are being tr'eated as shabbily as some people 

·would indicate--

S~ATOR LESNIAK: I believe it happens. 

MR. MORAN: If you believe the cure is . collective 

bargaining, ·I think that is an incorrect cure. Wron·g forum. 
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If you want to see that the proper transfers occur, then have 

the Legislature sit with management and labor and pass a law 

specific across this entire State. Don't delegate it to the 

cerated edge of collective bargaining. Pass a law for the good 

of all employees across this State dealing with bargaining, in 

conjunction with management and labor. If you want to deal 

with cocurriculur activities in schools and you feel that some 

physicist may have been assigned to coach when he wanted to go 

become a physicist -- Mike Cole gave me that example, by the 

way--- But, if you feel that can happen, and you don't want 

that to happen, then pass a law which says, "People pursuing a 

degree in physics will not be . assigned to cocurriculur 

activities." 

SENATOR LESNIAK: You're confusing me, because-

MR. MORAN: I'm kidding a little bit, obviously. 

SENATOR LESNIAK: Sure, but--

SENATOR JACKMAN: Are you a lawyer? 

MR. MORAN: No,. I am just Director of .the Association, 

Chris. A simple guy like yourself. 

SENATOR LESNIAK: You're confusing me, but lawyers are 

simple guys, too, sometimes. 

SENATOR JACKMAN: No, no, because he confused me on 

that one question. You know, you went into physics, and then 

you went back and forth. 

Would you agree in principle that there are people 

politically who are given the business -- teachers? Would you 
or wouldn't you? 

· MR. MORAN: Managers. 

SENATOR JACKMAN: Do they or don'. t they? 

'MR. MORAN: Managers even, superintendents. 

SENATOR JACKMAN: No, no, no, no, no. I'm asking you 

a specific-- You know, don't double-talk me,. because I speak 

right from the old -~ right out. 

MR. MORAN: So do I; so do I. 
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SENATOR JACKMAN: I'm saying to you: Do you know, and 

don't you believe that teachers are sometimes castrated? Do 

you know what I am talking about? Okay? Do you know what I 

mean? 
MR. MORAN: Chris, do I believe that sometimes people 

are unfairly disciplined? Sure. Do I believe collective 

bargaining is the solution for it? No. 

SENATOR JACKMAN: You don't? Then where would the 

r_ecourse be? 
MR. MORAN: We pass a law -- the Legislature -- as to 

how to handle this. Do not leave it to collective bargaining. 

SENATOR JACKMAN: Okay. 

MR. MORAN: Pass a law that creates equity in this 

arena. 
SENATOR LESNIAK: · What I was about to ask-- Because 

of your nationwide experiences, you state you have seen 

negotiations being very successt'ul, and: yet you seem to take 

the position th.at limiting negotiations on the ability to 

bargain is better than exp~ndi~g it. 
MR. MORAN: First of all, I was taught a long ago that 

amateurs ··teach amateurs to be amateurs. What I mean . by that, 

is that when you take the inordinate financing of the normal 

labor union. and pit it against volunteer school board members, 

it is a mismatch, at best. Where they are professionally 
represented, it is a much better situation, but when pressure 

goes--

SENATOR LESNIAK: We just heard Gerry Dorf speak. I 
mean, we heard Angelo Genova's representative speak. 

MR. MORAN: But, when pressure goes in--

SENATOR LESNIAK: There are very· competent people to 

represent those-

MR. MORAN: 

goes in on the 

But, that is not ~he point. When pressure 

volunteer layperson to either spend more 

money-- Remember, the· demands in the model agreements are 
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designed also to create. ,.a base for leveraging money. They are 
not necessarily designed to be accomplished. If all 609 in the 
master agreement were accomplished, it would be difficult to 
leverage money with them. 

So, you use . them to leverage money in bargaining, 

And, when it comes down to a choice in poor districts between 

giving more money or_giving language, you will see the language 

occur in the poorer districts. It will not be occurring in the 

districts that are guided and where they are a little more 

invulnerable to the pressure. It won't occur. And it will be 

the wrong kind of language. If you want to cure a problem, I 

have no objection~ I don't want to see teachers mistreated. I 
don't want· to see employees mistreated. If ·you want to cure 

the problem, cure it with a law. Don't cure it with the 

cerated edge of bargainings. That is all I'm saying to you. 

It is not the piace for the type of things you are talking 

about. 

I would like to turn it over to Dr. Kenneth Hall . 

. D. R. K E N N E T H D. H A L L: I am just going to be 

brief. I ·am the Superintendent of the Matawan--Aberdeen 

Regional School .. District. Over the last two years, we have 

spent over a quarter of a million dollars in collective 

bargaining and labor-related matters. There is no question but 

what there is an uneven situation when it comes to the power of 

boards of education and the power of unions. There is just no 

question about it. 
I am not going to read all of this testimony, but I do 

deal with some spe~itic ~ituations in our school district. 

There is recourse for most of the matters that presently come 

before boards of education now and teachers unions with the 
present law. So I believe we are fixing something that is 

really not broken.· There is recourse; there is arbitration. 

There is recourse to the courts; there is recourse to PERC. 

The grievance procedure does work. Jim is very right. When it 
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comes to this whole matter of expanding negotiations, there is 

no question about it. Those districts that do not have the 

resources and the wherewithal to take strong positions will 

certainly be on the losing end. It is going to hurt our 

children. We just don't have the resources necessary to fight 

these kinds of battles. 

SENATOR LESNIAK: I just wonder whether changes in 

language, for instance in Elizabeth, could have -- which were 

precluded under current law -- could have avoided a devastating 

strike that really set back one of the finest educational 

programs in the State; and whether our laws restrict the 

ability to do that when there isn't any money available; and 

whether our laws are actually harming the educational process, 

rather than helping it? 

MR. MORAN: If you are asking an opinion, my opinion 

would be this:· No amount of language ~- no amount of language, 

the whole 609 demands of the model agreement .--- no amount of 

language would have solved the Elizabeth strike. But I will 

give you an example of the type of things you can have happen: 

Recently, we had a district, after a year-and-a-half 

in abeyance under contract, with an offer of 10% a year for the 

next three years the year-and-a-half back and the 

year-and-a-half forward -- and, to the best of my knowledge, 
the major issue, if not the only issue on the table, was 

whether or not they would continue the current four report card 

conferences in the evening, or whether that would be reduced to 
two, and what additional payment would be made or compensation 

for that situation. 

That is a war strike. It doesn • t happen very often. 

It is a mistake. I think in Mr. Murphy's case, where he had to 

put i~to place the contract after a year-and-a-half-- That is 

something we would not like to see throughout the State. They 

are not good situations. They happen, but we would like to see 

settlements. Bargaining was designed for that. I am all 
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for bargaining. We are putting into the process, though, 
things that really don't ·selong iri ~here. They don't belong in 
bargaining. If there are problems, these should be worked 
out. Remember, the Legislature said, when they first passed 
the law years· ago-- Right before it was passed, they struck 
out the words, "matters of mutual concern." That meant that in 
these areas of inherent managerial prerogative and mandatory 
bargaining, that there is an area in there which everybody is 
interested in, and we want everybody working together on. 

But, the important thing is that they are not in the 
bargaining arena. They don • t belong there. They belong with 
law; they belong with policy; they belong with a whole host of 
things, but they. do not belong in the middle of the bargaining 
arena. 

SENATOR LESNIAK: That seems to be the issue. 
MR. MORAN: The Commissioner testified that four years 

ago, when the last legislation was up--
SENATOR LESNIAK: Well, maybe we will get the 

Commissioner to testify now. 
MR. MORAN: Well, ·r 'm saying, . he testified very 

clearly, and I believe his testimony this time said that for 
the ~reater part, most of these things should not ~e -- these 
types of things should not be in the bargaining arena, · They 
deserve a better forum to be handled in. Either handle them by 
law-- You know, very clear prescript;:ive law for transfers; 
very clear prescriptive law for cocurricular. But don • t leave 
it to negotiations across the whole State, where you are going 
to get 99-- Well, you are going to get a whole hell of a lot 
of different results. 

SENATOR LESNIAK: Thank you very much 
testimony. Your testimony will be entered into the 
the way, that you didn · t get to give .. 

MR. MORAN: Thank you very much. 

47 

for your 
record, by 



SENATOR LESNIAK: We are going to take a 10-minute 
recess at this time. (Chairman decided to adjourn at this 
point instead; the subject to be taken up at a future hearing.) 

(HEARING CONCLUDED) 

• 
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Senate Labor, Indust·ry and Professions Committee 
State House Annex - CN-068 
Trertton, New Jersey ~8~25 

RE: Public Hearing ·on Proposed Senate Bill Nos •. 266, 606, 
855 and 3567. 

My name is Gerald L. Dorf. 

Thank you very much for· affording me the opportunity to 

present this position paper_ to you. For ·your information, I 

have had in excess of twenty-five C25) years of labor telations 

experience representing management interests in both the private , 
.. 

and public sectors including ~unicip~lities, counties and school 

boards. 

Iam Labor Relations Counsel to the New Jersey State League 

of Municipalities and have held that position since 1973. In the 

interest of time and your full agenda, I will comment briefly and 

in general on th~ subject of scope of negotiations in the public 

sector, and then more specifically on the major sections of the 

proposed bills. 
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I. INTRODUCTION 

A. The-League represents five hundred sixty-one {561> 

municipalities in the State of New Jersey. All of these munici

palities, as public employers, are subject to the provisions of 

the New Jersey Employer-Employee Relation$ Act {N.J.S.A. 34:13A-l 

et ...,eq. ) and their taxpayers must bear th~ cost of agreements 

which are negotiated thereunder or which would be negotiated 

under~ the provisions of -senate Bill Nos. 266, 606, 8.55- and. 3?67. 

Since the enactment of the so-called "PERC Law" in 1968, 

the Law has been amended on sev·eral occasions. The proposed 

legislation before .. your committee today is to make addi tiona! 

changes in the existing law, many of which the League feels are 

either unwise, unwarranted or both. ·The balance of this state-

ment will deal with those proposed changes. 

B. The bills under consideration seek to introduce into 

non-Jife and police negotiations the category of permissive sub

jects, as well as expand the mandatory category of subjects, 

while limiting or totally eliminating those subjects which have 

heretofore been considered managerial prerogatives. A number of 

other amendments would: 

1. Narrow the def i·nition of confidential employees, 

thus incr~asing the possibility or probability of certain 

currently confidential employees being unionized. 

2. Permit negotiated grievance procedures to supersede 
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statutory procedures for the resolution of disputes, controversies 

or grievances. 

3. Include as part of mandatory subjects for neCl.o

tiations all conditions of employment not specifically removed 

from negotiations by statute. 
I 

4. Lim~t lllegal subjects for negotiations only to 

matters which are specifically prohibited by statute. 

On the whole, tile legislation,., if enacted, .. would diminish 

the authority of a municipality.over its day-to-day operation, 
. : -

while at th~ same titne, increase the union's role in those opera-

tions. 

II •. BACKGROUND 
i 

A. When the New Jer~ey Employer-Emplc;tee Relations Act 

(Chapter 303 of the Laws of 1968) was enacted, the law provided 

for ~wo categories o.f negotiable subjects -- mandatory and ille-

gal. In 1974, the Act was amended (Chapter 123 of the Laws of 

1974) but it again contained no establishment of a permissive 

category of negotiations. Such a category was developed, however, 

by PERC, which read the amendments to allow a permissive category. 

B. In 1978, in t~e case of Ridgefield Park Education Assn. 

v. Ridgefield Park Board of Ed., 78 N.J. 144 <1978), the Court 

specifically held that "there are but two categorie~ of subjects 

in public ~ployment negotiation -- mandatorily negotiable terms 

JX 
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and conditions of employment and non-negotiable matters for 

governmental policy." A major rationale for this decision was 

the Court's belief that the creation of a permissive category of 

negotiations would permit public employee unio.ns to negotiate 

items which wpuld severely ~mpinge upon management's right to 
I 

effectively govern a municlpality. 

C. In 1982, in the case of In re IFPTE, Local 195 v. State, 

. ·as N.·J. 393 ('1.982>, the 'court went ful'ther to limit•·the' scope of 

mandatorily n,egotiable terms by holding that a term and condition 

of employment! is negotiable only if: 
I 

1. It intimately and directly affects the work and 
I 

welfare of public employees; 

and 

2. ' It has not been preempted by statute or negotiation; 

3. It is a matter on which a negotiated agreement , 
would not significantly interfere with the exercise of inherent 

management p~erogatives pertaining to the determination of 

governmental policies. 

Failure to meet all three criteria of this test results 

in determining such a subject to be non-negotiable. The Court 

went so far as to hold that "when the dominant concern is the 

goveJ:nment's managerial prerogative to determine policy, a sub

ject may not be included in collective negotiations even though it 

may intimately affect employees' working conditions." Subsequent 
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case law has maintained the scope of negotiations as set out in 

Ridgefield Park and IFPTE. 

D. With respect_ to fire and police negotiations, permissive 

subjects of negotiation are mentioned and included in the so

called Interest Arbitration Law enacted in 1977 as an amendment 
I 

to the Act and now included as N.J.S.A. ?4:13A-16 et seq. 

III. ;_THE CRUX OF THE MATTER -- SCOPE gEXPANSION 

A. The passage of the bills under consideration would 

literally set the .present order of public sector collective nego

tiations in. New Jersey on its ear. The basic premises which many 

unions supporting this legislation have made for the enactment of 

the legislation are: 

1. Public sector employees sh.ould be tz:eated the same 

as their private sector counterparts; and 

2. This legislation would swing the pendulum. bacK from 

complete management control to a more balanced position. 

Neither premise is supportable by this legislation or by 

the present law governing public employment relations in New Jersey. 

B. The proposed legislation would replace and. amend present 

statutory language and thereby broaden the scope of negotiations 

potentially along th~ lines of the private sector and thereby 

create a compatibility between the implementation and interpreta

tion of contract language b~tween the sectors. Unfortunately, 
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there is a "fatal flaw" in wholly accepting and adopting the pri

vate sector collective bargaining system for the public sector. 

That flaw is the basis upon which both sectors operate -~ profit 

motive versus tax rate stability. 

B. The employer in the private sector is sole·y concerned 

with the bottom line profit picture in determining the success or 

fail~e of his operationfl. The public sector, on the other hand, , -· .. ; 

is not directed toward the profit motive •. The existence of the 

public sector is to provide its constituents with services, both 

essential and non-essential at the lowest tax rate possible. The 

establishment of a permissive category of negotiat·ions in the 

publlc sector would severely infringe upon the service-oriented 

goals of ·the pub~ic sector. With both sectors so .diverse in. the 

fundamental goal which drives each, it would be financially 

imprac-ical and unrealistic to attempt to adopt the private 

sector collective negotiations scheme in the public sector. 

c. Furthermore in this regard, many. New Jersey municipali-

ties find themselves in a financial bind and hard-pressed for 

funds from the Legislature and.its taxpayers. The adoption of 

the proposed bil!s would force municipalities to increase their 

tax rates, as well as ·use increasing amounts of time and expenses 

to'abide by any additional bargaining obligations. 
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IV. THE PROPOSED LEGISLATION 

A. General 

1. Senate Bill Nos. 266, 606 and 855 all refer to 

"the interest and rights of the consumers and people of the State" 

as being "cons.idered, respected and protected" and their sponsors 

state that an "expansive system" of collective negotiations wi~l 

implement and promot~ the constitutional mandate that public 

employees be given the right to organi.ze and present. gr ievan~es 

to their employers. These two statements are neither wholly 

accurate nor indeed compatible. In fact, it is only the public 

employer who takes into! the account the interests and rights of 

the consumers and the people of the State since public employees 

are -driven solely qr predominantly by the motive of enhancing 

tbeir own economic and work conditions. Secondly,. it ~oes not 
I 

appear to me that any fair reading of the New Jersey Consti~ution 

lead.~ t!o the belief that the rights of employees can· or should be 

promoted by an "expansive" collective negotiations system whereby 

there is a never-ending number of items or_ subjects over which to 

negotiate. 

2. The sponsor's statement in Senate 266 includes a 

notation that the bill would " ••• act as a catalyst to resolving 

disputes ..... and that the addition of the mandatory subjects of 

bargaining would avoid much litigation. I would ta-ke issue with 

both of these statements and in my view, the catalyst to further 

1'( 
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bargaining would only lead to further dispute and such dispute 

would undoubtedly result in further litigation as these so-called 

new areas of bargaining are finely honed by the Public Employment 

Relations Commission and the Courts. 

B. Senate Bill No. 266 

The thr_ust of the subjects to be included as mandatory 

subjects of collective negotiations appear primarily to deal with 

school boards, such as ~tra and co-cu.rr icular acti v.i ties an~ 

involuntary transfer of employees within school districts. 

However, additional subjects concern themselves with absenteeism 

or tardiness, disciplinary procedures, evaluation critera as well 

as procedures and subcontracting. The latter subject has already 

been dealt with by the New Jersey ·supreme Court and found to be 

s~bstantially a managerial prerogative with respect. to.the deci-
i 

sion, although the impact is to be negotiated. This would already 

appe~r 'to be a fair resolution of +-.he problem ·since the employer 

is then able to subcontract for the purpose of improved service 

and/or economic reasons, while the affected employees may nego

tiate over the impact including potential severance. The bill 

would interfere with what has already become established practice 

in the State in the area of subcontractinq·and further inhibit 

employers from establishing absenteeism or tardiness work rules 

(as is done by virtually every private sector employer> and 

proscribing the ability of transferring employees. 

.... 
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Furthermore, since the employer is charged with running the 

enterprise, evaluation criteria would appear to be uniquely and 

properly within the purview o~- such employer <as has heretofore 

been the case> with appropriate procedural safeguards for the 

employee. 

Finally, it is unclear from the bill as _c) whether or 

not present discipli~ary procedures, i.e. Commissioner of Education 

in the case of school employees and Department of P9rsE>nnel .. in 

the case of "Civil Service employees," would be ignored, cir-

cumscribed or added to. 

c. Senate Bill No. 606 

Included within this bill are :several proposed trouble-

some changes. Among theseare: 

1. ·The introductory portion of this bil.l ac~nowledges 

that " ••• although collective negotiations may involve matters 

lying tlithin the managerial discretion of public employers ••• " 

collective negotiations is the most appropriate manner for exer

cising that discretion. Furthermore, the introduction notes that 

since public employers are presumed to consider the public interest 

<note specifically by its absence any reference to public employees 

being concerned about the public interest) that where those public 

employers agree upon permissive subjects of ·negotiations' it is 

in the public interest as well not to interfere with those .volun-

tary agreements. In my view many so-called voluntary agreements 
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may not be so voluntary under the hammer of a militant union and 

a potential strike. 

2. In the public sector (as .s=ontrasted with the private 

sector), management is "very thin." While in the private sector 

only non-supervisory employees are permitted to organize for the 
.. 
purpose of collective negotiations, in the public sector s~~er-

visory employ~es are likewise given the ability to organize, 

thereby leaving the ranks of "management" very thin .. for. the. 

purpose of running the enterprise on behalf of the citizens and 

taxpayers of the State. To further erode this limited management 

by narrowing the category of confidential employees makes an 

already intolerable situation even worse. 

3. The bill later defines mandatory subjec~s for 

collective negoatiation·s- essentially as being thos.e -th~t are 

" .•• not specifically prohibited by statute ••• " Permissive sub• 

ject? ~re defin.ed as those which are n ••• neither mandatory nor 

illegal subjects for negotiations." And finally, illegal sub

jects for negotiations are those ~hich are " ••• specifically pro

hibited by statutory language." 

Query: Is there really a permissive subject area within the 

confines of this bill? !f a mandatory subject is simply one 

which is not prohibited by statute, then unless the emp:loyer can 

find such a prohibition, all subjects become mandatory unless 

they are specifically found to be illegal. 
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4. Finally, the bill proposes that "notwithstanding 

any procedures for the resolution of disputes, controversies or 

grievances establi~.hed by any other la·w ••• , n grievance and 

disciplinary review procedures established by the collective 

bargaining agreement shall be utilized. Thus, with onefell swoop 

the Commissioner of Education in schoo:.. board matters and the 

Depart~ent of Personnel in Civil-Service type matters are now 

effectively removed fronr the discipline procedure. ..wh-ile some 

public employers might well welcome such a process, I wonder 

whether school board employees would willingly abandon tenure 

proceedings before the Commissioner :of Education in return for 

an arbitration procedure~ 

.o. Senate Bill No. 8SS 

Many of the comments noted in Section C above would apply 

to this bill as well, including: 

l. The introductory discussion with respect to the 

interest of taxpayers and citizens~ 

2. The narrowing of the definition of "confidential 

employee." 

3. The query with respect to whether or not a per-

missive cate~ory would exist if mandatory subjects of collective 

negotiations are defined as those that are not specifically pro-

hibited by statute • 
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E. Senate Bill No. 3567 

This bill is solely devoted to collective bargaining and 

public sector employees. Th~~ primary concerns of the bill deal 

with extra-curricular activities and discipline including incre-

ment withholding. The bill presents a number of problems inclu-

ding: 

1. The school board is prohibited from assigning an 

employee to extra-curricular activities since such ass:i.gnmeo;t 

would be deemed a mandatory subject for collective negotiations. 

However, the employer is permitted to establish the qualifica

tions for such positions and if negotiations fail, is- able to 

employ from outside the bargaining unit any qualified person who 

holds an appropriate New Jersey teaching c~rtificate. The dif

ficulty, however,.is the ability to hire such a person from out

side the district with the-- time and travel which undoubtedly 

woul~ ge involved. Clearly, as is done at present, volunteers 

should b~ encouraged and appropriate compensation should be 

negotiated for emplqyees from within the district. However, 

failing to dete·rmine a volunteer, it would appear to desirable 

and indeed even necessary for the school board to be able to 

assign {perhaps in inverse c:>rder of seniority> a qualified 

. employee from within the district to accept the extra-curricular 

assignment. 

2. The bill then raises a-literal hornet's nest by 

noting that the transfer of employees between work sites should 
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not be mandatorily negotiable except that the employer should not 

transfer an employee for disciplfnary reasons and where it is . I 

deteimined that the transfer was predominantly for disciplinary/ 

reasons, such transfer shall be subject to the grievance procedure. 

In the event of a dispute concerning the "_predominant nature" <;:>f 

the reason for transfer~- What about the mixed motivf;?}:, 

then the Public Employment Relations Commission shall make a 

determination as to whether or not discipline was the predolilinant 

reason. In the event it is not the predominant reason, the ma~ter 

would proceed in accordance with school law. 

3. The employer is granted the authorit.Y to impose 
I 

minor discipline on employees provided (and not wi thstandin.g any 

other Law to the cbntrary> such right is negotiated:with the 

majority 

4. Employers are required to negotiate procedures for 

emplbyees to file grievances on matters.involving the imposition 

of discipline and such procedure shall be deemed to require 

binding aroitration·as the terminal step. Furthermore~ it is 

clearly spelled out that the burden of proof in such discipline 

cases is upon the employer. 

s. Thus, th~ employees are given a grievance procedure 

with binding arbitration and the employer rna 

t e right to impose discipli.ne. 

be an even-hande arrangement. 
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CONCLUSION 

The New Jersey State Lea9ue of Municipalities strongly urges 

this Committee to consider its views with respect to the 

impropriety of enlarging the already broad scope of negotiations 

whi'ch at this juncture literally numbe,.._s dozens of subj~cts. The 

needs of the citizens and taxpayers of New Je.rsey can b~st be met 

by no further enlargement of the scope of negotiations and per-
~ .,. .. - : . 

mitting the public employer the limited managerial prerogatfves 

which still exist without further potential encroachment by 
i 

unions. 
I 

On behalf of the League, I sincerely appreciate the: oppor-

tunity of .presenting this statement to the Committee. 
i 

·I would, 

. ·nevertheless, be pleased to respond orally or in writing to any 
·, 

I I 

questions which the members of this Committee may.wish·to raise 

based upon the foregoing statement. , 
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TESTIMONY BEFORE THE 
SENATE LABOR, INDUSTRY AND 

PROFESSIONS COMMITTEE 

REGARDING 

SCOPE OF NEGOTIATIONS LEGISLATION 

MONDAY, MAY 22, 1989 

am James A. Moran, Executive Director of the New 

Jersey Association of School Administrators. In addition, I 

have had over twenty years experi'ence as a teacher of and 

consultant in the field of employee relations. My purpose in 

appearing before you today is to oppose strof"gly any and all 

attempts to expand tha scope of negotiations; in particular, 

the following bills: 53567 (Russo), S-606 (Cowan), S-266 

(Dumont) and S ... 855 (Jackman) . 

Negotiations in the state of New Jersey for public 

employees is over twenty years old, and history indic::ates that . 

a delicate balance has been achieved between management and 

labor. Any legislation . that would expand the scope of negoti· 

ations could, ·and in all probability will, unduly disrupt that 

balance.· The end . result · of s&~ch disruption will be (a) 

increased cost to school districts, both in bargaining and in 
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settlements, (b) protracted bargaining, (c) disparate means of solving 

problems outlined in the law, and (d) damage to attempts at educational 

reform. 

NJASA strongly recommends that these bills not be released from 

committee. If the legislature believes problems exist in areas such as 

transfers.. discipline and extra- and co-curricular activities, it should 

address such problems through definitive legislation.. but should not 

subject these important ar.eas to the collective bargaining process. 

NJASA further requests that the opinion of the Department of 

Education be sought, in viuw of the faq: that the authority of 'the Com

missioner of Education to determine educational issues, and what is or 

is not an educational issue, will be seriously diminished by designating 

the Public .·Employee Relations Commission as the proper forum for adju-

dication of these matters. Further, I am attaching herewith the 

Department position submitted to the legislature on June 16, 1983, 

whieh refers to other bills pertaining to expanded scope. The Depart

ment position ctearly points out the problems inherent in expecting col

lective bargaining to handle important areas of educational concern. 

Management of the schools of our state is at be~t a very difficult 

process. It is a process that must be carried out by lay boards of 

education and their administrators in such a manner u to benefit the 

students and provide accountability to the taxpayers of a community. 

It must be noted that board members are volunteers -- generally with-
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out significant experience either as board members or as bargaining 

specialists. It is unlikely that they will serve on a board of education 

long enough to gain the experience necessary to deal with union· tac

tics. Administrators, for the greater part, are isolated, inadequately 

trained to handle the bargaining arena and, in the very small districts· 

of New Jersey, inappr"'priately staffed, even if knowledgeable about the 

process. On the_ other hand, teacher associations (unions) can and do 

put into the field a highly trained staff who have had a great number 

of years experience and are well trained in bargaining tactics -- both 

from a psychological and technical standpoint. 

The l~islature should at all'· times be mindful that it mus~ help 

the persons responsib_le to manage the schools by passing legislation 

which is beneficial, or by not passing legislation which would impede 

progress in . educational reform. 

The legislature must see that the public is protected from union 

pressure which would force boards of education and management per

sonnel to err in the bargaining process, thereby compromising the 

interests of children. 

Passage of expanded scope of negotiations would open a 

••Pandora's. Box; 11 which would, without question, result in clause lan

guag_e being negotiated that is not only less than in the public interest,. 

but diametrically opposed to the public interest. 
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Bargaining is not a means of enhancing teacher morale; it is. 

instead. a means of enhancing union goals and objectives and maintain

ing the vitality of the union. The legislature should not confuse union 

rhetoric with actual representation of the interests of teachers and chil

dren. 

Although NJASA strongly opposes all four of the bills curre:1tly 

being considered. I will comment in particular on S-3567. Senator 

Russo's. bill. which many associations believe· has been placed o" a 11fast 

track" as a result of implied support from the Covernor•s office. This 

proposed legislation would cover all 11 public school employees; 11 there

fore. , administrators. tearhers. secretaries. custodial. maintenance and 
I 

any other employees included in a bargaining unit( s) would be covered 

by this legislation. 

The legislation is bad for · education in that it substantively 

diminishes the managerial right to discipline personnel, to assign per ... 

sonnet or to transfer personnel. The proposed legislation would obvi

ously infringe upon a board of education's inherent right to staff the 

district, thus sacrificing the quality of edccation. Moreover, this leg

islation would further serve as an inroad into other areas of assign

ments, transfers, promotions and other essential managerial rights. It 

could, in fact, eventually ~use the· demise of many valuable co- and 

extracurricular activities. To my knowledge,· the issue ol ••lgnment 

and employment in extracurricular activities has not been a lllbor rela

tions problem in most districts. Therefore, the need for such legis Ia- . 
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tion m~st be seriously questioned, especially since it could potentially 

create a great deal of litigation and labor unrest. 

The legislation further deals with the establishment of minor dis

cipline, and requires that the board negotiate over its right to disci

pline -- a right which has always existed and has always been reserved 

to the board alone. The legislation, and the subsequent negotiations it 
I 

calls for, could remove discretion from the employer which is an essen

tial part of good remedial discipline. Again, negotiations in this area 

would undoubtedly result in pr~tracted negotiations for all bargaining 

units, more expensive settlements and Cl substantial increase in the 

number of arbitrations. 

A major problem in the bill is that it accords to the Public 

Employee Relations · Commission the responsibility for determining 

whether or not actions by management. are disciplinary or for educa

tional reasons. This responsibility should, instead, be retained by the 

Commissioner of Education, because of the obvious expertise vested in 

his office. To do otherwise will unduly protract dispute resoludon. 

The legislation further requires that if the issue is appropriate to 

ttle grievance procedure, at least relative to the items covered by this 

legislation, it shan be binding. This "back door" approach to requiring 

binding arbitration of grievances ·goes far beyond the original bargain

ing legislation, which provided that negotiations of grlevMce proce

dures could end in binding arbitration, but need not. Ag•ln, the cost 
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to the public in dollars, the cost in time to boards of education, and 

the substantial disruption to the normal employer-employee relationship 

would occur. 

In conclusion, from a labor relations perspective this is extremely 

poor legislation. It would significantly .encroach on some of the , nost 

essential and basic managerial rights, and it would cause drastic 

increases in the cost of collective bargaining. Most importantly, one 

must question the necessity for this legislation for teachers, who have 

substantially more employment security and have received much . larger 

settlements over the past several years than almost any other group in 

the New Jersey workforce. 

Attachments·: 

1. Resolution of the NJASA Urban ·Schools 
Superintendents COmmittee., dated May 22. 1989 

2. Testimony by the Commissioner of Education 
relative to expanded scope of negotiations., dated 
June 16, 1983 
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New Jersey Association of School Administrators 
920 West State Street, Trenton, New Jersey 08618 

NJASA URBAN SCHOOLS SUPERINTENDENTS COMMITTEE 

RESOLUTION 

WHEREAS, a number of bills expanding the scope of negotiations 

are scheduled for hearing; and 

WHEREAS, as of this writing these bills have been identified as 

S-606(Cowan); s~ass (Jackman); S-266 (Dumont); · S-3567 

(Russo) ; and 

WHEREAS, the Senate, Labor Industry and Professional 

Committ-. will hold hearings on these bills; and 

WHEREAS, an. expanded !SeOpe of negotiations severely limits 

board p_rerogatives~ permits unions the right to administer · 

schools by expanding the scope of negotiations to Include 

items such as: discipline, transfers, withholding of lncre-

ments, extracurricular and co-curricular assignments, duty 

assignments, evaluation criteria, class size, academic calen-

dar and use of teacher aides, among others; and 

WHEREAS~ passage of such legislation contains the potential for 

Increasing costs upon •lready financially .hard-pressed 

urban school districts; •nd 

oJ.IX 
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WHEREAS, passage of such legislation could lead to increased number of 

strikes in school districts who must hold the line to work under cap 

spending or continually face budget setbacks at the hands of Its voters; 

and 

WHEREAS, passage of such legislation clearly conflicts with the legislature's 

own Public School Education Act of 1975, which would be made useless 

by legalizing negotiations and binding arbitration over T'E matters; and 

WHEREAS, passage of such legislation clearly favors an employee ·interest 

group and does not serve in the best interests of the community and the 

children in its schools; and 

WHEREAS, the NJASA Urban Schools Superintendents .committee repr~senting 

the Chief School Administrators in thirty-six of New Jersey's largest 

Urban School Districts; and 

. WHEREAS, these districts educate almost forty percent of all the school 

children attending public schools in our state. 

NOW THEREFORE, BE IT RESOLVED THAT the NJASA Urban Schools 

Superintende,ts Committ_ee HEREBY, petition members of the state legis

lature to take any action necessary, that might prevent expanding scope 

of negotiations legislation; AND FURTHERMORE, 

BE IT RESOLVED, that this RESOLUTION be presented to the Senate Labor, 

Industry and Professional COiillllittee; and 

BE IT FU.RTHER RESOLVED, that this RESOLUTION be forwarded to all said 

members of the legislature, the Governor, \.he Commissioner of Educa

tion, professional organizations and the media. 

DATED: May 22, 1989 

• 
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June 16 , 1983 

TO: New Jersey Edu ation Leaders 
I 

FROM: 

Attached-for your information is a packet of 
material distributed to each Senator andAssemblyman on 
Thursday, June 16, 1983, concerning the Department of 
Education's position on A-585/S-1235~ 

The ·packet contains: , 

Cover memo. to Senators/Assemblymen 

State Board of Education June 1. 
Resolution 

Commissioner's Position Statement. 

Attachment 
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TO: 

FROM: 

; 

• ST.A.TE OF NEW JERSEY 
l)sp~ OF EDVCAnOII 

&&S WCST STAT& ST•CCT 

TtiCNTON. N • .J 

JUDe 16, ~983 

Keabers of the Senate ad General Assellbly 

Saul Coopeman, C~issicmer of Educaticm ad J ·.- ~ 
Secretary to the Sta:e Board of Education ~ 

~_, 

The State loud of Eclucation has directed •• to bri.Da to 
JOUr attution a resolution adopted at its Juae 1, 1983 •etiJl&, 
oppo•iq aaetJMDt of Aasel!lbly Bill 585/Seaate Bill 1235 which 
would •end the law ecmeamiD& collective baraaiD.Ula by public 
eaaployees. 

I have spent anaeh time revieviDa this leaislation cluriJla 
the past several weeks md have CODcluded that its enactlleDt would 
not be iD the best interests of public education ad the students 
of our public schools. 

Because of the s.i.pificance of this issue. I have 
attached a positiou p81)er which represents ., views em this 
subject ad the couiderat~cms that have led to these conclusions. 

------------------------ . ---
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STATE OF NEW -JERSEY 

DEP.All'nfZ.."'f'T oP E:n:CA.rto~ 

S-r.rz BoAJU) oP EDCC..t.%10!1 

A R.ESOLtn'I ON OPPOS INC TBE ENAC'l:MENT 
OF ASSEMBLY BILL 585/SENATE BILL 1235 

CONCD.NINC ADJIIENDIIIENTS TO THE PUBLIC EMPLOYEE 
COLLECTION BARGAINING STATUTES 

WHEREAS: 

WHEREAS: 

RESOLVED: 

JUNE l, :9e:: 

The State Leqislature 1a currently 
consi'ierinq·leqislation to amend the law 
concerning ~ollective barqaininq by 
public employees; and 

Proposed amendments to the law would 
permit c:ollec:ti ve ba.rgaininq on a number 
of issues which are managerial in nature 
and should not be the subject of collec: ... 
ti ve barqa.ininq; which amendments would. 
also collective barqaininq aqreements to 
supersede executive department requla
tions and statutory disciplinary ·proce
dures; and · 

That the State Soard of Education 
cpposes the enactment. of Assembly Bill 
S85/Senate Bill 1235 and makes known 
their opposition to this leqislation to 
the State Leqislature. 

·F. David Brandt 
Presid~nt, State Soard of Education 

. ·--·--···--- ----·-----·-------------------



POSITION PAPER 

ASSEMBLY BILL 585/SENATE BILL 1235 

Saul Cooperman 
Commfss ioner of Educa t i< .. 
June 15, 1983 
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After careful analysis of the ramifications of 
A-585 and its companion bill S-1235, I oppose the passage of 

.. this legislation. Central to my decision to oppose this 
·legislation are the following: 

1. 

2. 

A myriad number of subjects would enventually enter 
the collective bargaining arena •. Althcuah utters 
of mutual concern between employers and e~loyees, 
they should not be resolved in that particular.forum. 

The· Department of.Education must maintain jurisdiction 
over the areas of discipline and administrative rule 
aDd regulation relative to the educational process. 

3. Delegation to the bargaining process behind closed 
doors and without citizen participation would be 
det-rimental to the public: inteTest. 

4. There ar·e s'ignificant differences between the public 
sector and the private sector. To follow the private 
sector aodel of the National .Labor Relations Act is 
not appropriate. 

s. Arbitrators and other divisions of goveruent, such 
as the Public Employment Relations Commission, are not 
the appropriate for~s for the resolution of disputes in 
such areas as budset formulation, class size,· lesson 
plan fonat, qualifications .for promotion, transfer 
and·a$signment of personnel, staffing and aanpower 
levels~ etc. -

Over the years, the State Departaent of Education 
has generally remained neutral in matters pertaining to the 
scope of negotiability. ·A few weeks ago, in ay testimony • 
before the Joint Appropriation Committee, I reiterated this 
neutral approach. With two exceptions, I continued to 
assert that position of neutrality in testimony given on 
my behalf before the As.sembly Labor Committee. In the 
ensuing weeks since my position became public:, I have 
c:ontin.ued to read and listen to. people representing a 
wide range of views on the fundamental issues contained 
within S-1235 • 

. My reading and discussions have even •ore firmly 
convinced me that the conflicting position~ over the funda
•ental issues involved in 5·1235 are not easily reconcilable. 
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On the one hand, some-proponents of S-1235 describe the 
· existing conditions which prevail in public e~loY.ent in 

New Jersey as one between "lords" and "serfs" while some 
opponents describe the possible enactment of this le1is· 
lation as lea~ing to the destruction of public education in 
New Jersey. I find both of these views to be unnecessarily 
emotional and without a fir. basis in fact. 

I strongly support those who express the view that 
any employee affected by a decision should be able to 
participate in the process of decision aaking. Indeed, the 
JtOre iaportant the issue or policy, the areater the involve
ment of the eaployees who will have the responsibility of 
implementing that policy. 

With this in aind, I feel very strongly that 
school boards and administrators must involve teachers in 
issues where they have expertise,-or-in issues of policy 
initiatives that affect their "lives. Teachers aust partici
pate in such areas as textbook selection, curriculua issues, 
district-wide testins policies, disciplinary policies, 
evaluation systeJU for teachers and staff development policies. 
The issue, as I see it, is not whether tea.c:hers should 
participate in those decisions which go to the very heart of 
the educational proaram, but how. 

. The Collective iaraaining Act of 1968, and its 
subse~uent revision in 1974, was es~ablished under the 
philosophical preaise that a structured bargainina relation
ship was prefer~ble to the haphazard relationship occur-ring 
without the law. It was believed that such a relationship 
would, in fact, provide a mechanism for employees to seek 
contractual relationships that would help to provide just 
treatment. Yet, even then, the legislature was struggling 
with issues of defining the scope of. bargaining in public 
employment. liUDediately.pTior to the signing of the first 
collective bargatning bill, a chadge in language was aade by 
exc:ludina the words "aatters·of mutual concern." The law, 
in its original clraft foT111, indicated that neaotiable i~ems 
woulcl be "ten~s and conditions of employment and utters of 
•utual concern." It seems. apparent that in excluding the 
words "matter$ of lilUtual conc:ern" the leaislative intent was 

. to narrow the scope of negotiatio.ns ·and ·to exclude from the. 
baraainina process those matters which directly iapacted 
upon the ability of governm~ntal bodies to carry out public 
policy. 

~-
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Yet, even .the words ''tents and c:ondi tions of 
f' employment" are not easy to interpret as it •ight seem. 

Lieberman, in his book Public Sector Barsainins states "if 
a proposal is deemed an 1.mportant cond1.t1on of eMployment 
but not crucial to managerial control, it is held to be 
within the scope of representation. · If deemed of ainor 
iMportance as a condition of •mployment but critical to 
aanagement control, it is held t~ be outside the acope of 
representation." Liebenaan goes on to Jive an exaaple of a 
public eaployer who wishes to require.all employees to live 
within its aeoc-raphic boundaries. To th' employee, it is a 
term and cqndi~ion of eaployment and, as such, neaotiable; 
to the employe!' this· is a policy issue and not neaot:iable. 

When differences arise as to what is or what is 
not a term and condition of employ.ement in our state, the 
Pubic Employment Relations CoDUDission decides "the scope of 
negotiability." Prior to 1978, PERC hacl found the following 
partial list of subjects as being aandatorily negotiable: 
agency shop; arbitration of grievances; coapensation;. duty 
free lunch;. fair dismissal procedures; grievance procedures; 
holidays; hours; payment for unused accumulated sick leave; 
past practice clause; personal file. access to; physical 

· working c:ondi tion; preparation periods; teacher/pupil contact 
time; tuition reimbutsement; vacations; vot'k load; length of 
work.clay; ancl length of work year. Other subjects such as 
evaluation Cl'iteria, pensions ancl calendar up to 180 clay, 
etc.~ were. found to be non-neaotiable because they were · 

·established by statutes or reaulations. 

On the other hand and over time, PERC interpreted 
an increasinl number of issues as being permissibly negot~able. 
Some of these were: absenteeism and tardiness policies; 
academic calendar; assignments; audio-visual equipment 
utilization; budget fonaulation; class size; decision to 
assign cafeteria, corridor or piayground, and bus supervision; 
dec~sions to reschedule snow days; teacher vacations; lesson 
pl.an format; productivity studies; qualifications for 
promotio1l; staffina requirements and use_ of teacher aides. 

The above cited tripartite division of aanda~orily 
negotiable, non-negotiable ancl permissibly negotiable 
persisted WJtil the Ridgefield Park case was decided by the 
Sul)reme .·Court. The court in this landmark dec: is ion reiterated 
a strict legal standard for delegation· of aovenu~ental 
policy-making power •. It .said that "our concern is with the 
very· function of goveTnment. Both state ancl fHeral doctrines 
of substantive due process prohibits delegations of governmental 

-. - . - - . . - . -·--·-- -- -
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policy-making power to private groups where a serious potential 
for self-serving action is created thereby." The court 

r futher stated "to be constitutionally sustainable, a delegation 
aust be narrowly limited, reasonable, and surrounded with 
stringent safeguards to protec't against the possibility of 
arbitrary or self-serving action detrillental to third parties 
or the public good aenerally." In this clec:ision, the Supreme 
Cour't held that PERC had erred in its interpretation and 
that no penaissive c:~teaoey should exist. -

Ar1uaents are frequently subaitted that publtc 
sector bar~aining should follow baraainiHI in the priv&te 
sector, including permissive cateaories. There are, however, 
significant clifferenc:es between the· two sec:to1rs, and these 
differences aake a tnnsplant of the private sector •odel to 
the public sector inappropriate. 

The pT~vate sector conc:ens the production of 
goods foT consumption by individuals and &Toups who are 
buying these good.s.in a competitive "marketplace." The 
private employer judges his success by reviewing the bottom 
line, i.e~, dollars and cen~s. He is· operating vith private 
funds towards a private purpose, viz. profit. Hence. a: our 
Supreme Court stated, "a private e•ployer may baraain atay 
as auch or as .little of its unagerial control as it likes," 
because it is his control and his property and wealth which 
are the subjects of the neaotiations. · 

Nearly all aspects of private employment are 
determined locally during the neaotiations process •. The 
private employer's failure to control his costs, quality and 
productivity will lead to the consumer's decision to take 
his dollars to another producer of the same or siailar 
products. This flexibility on the consumer's part is the 
ultimate check on the profligacy of the private eaployer. 

Public education, like all of the public: sector, 
is remarkably different on each of these points. Public 
education concerns the establishment of a critical public 
service, the education of our you-th, and is available to all 
the ci~i%enry. The success of public education is much more 
difficult to quantify than is success in ~he private sector. 
The public sector, including education, operates on public: 
funds wbich are taken involun.tarily from each citizen regardless 
of whether he wants or utili%es· the partit:ular services. 
The goals of public education are set by the citizenry 

- through the conscious, public actions of their elected or 

- ·---· --·- . ··--- ·-----·--·--------
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appointed representatives. It is for this reason that our 
Supreme Court stated " •.•• the .verr foundation of a repre-

:- sentative democracy would be endangered if decisions on 
signficant aatters of government policy were left to the 
process of collective negotiations where citizen participation 
is precluded. ·This court would be most reluct&Bt to sanction 
collective agreement on aatters which are essentially managerial 
in nature, because the true managers are the people. Our · 
cle•ocratic system demands that sovernaental boclies.retain 
their acc:ountability·to the citizenry." 

~otiatioD.S in public education start from a base 
of employee riahts, benefits, aDd security found in our 
pension, sick leave, civil senic:e ancl tenure lawsthat do 
not exist in the prjvate sector. Finally, the freedom of 
the consumer in the market place to buy another product does 
not exist in public: education. If one disapproves of the 
policies of-his public school system, he cannot readily put 
his children in another system. Moving to another school 
district is impractical foT most people; it certainly doesn't 
parallel the freedQ11 in the private sector to shop around 
among comptting car cl~alerships or department stores. 
Placing one's ·children in a private school is also not a 
comparable freedom, sinc:e,one's taxes still are used to 
~upport the public: system. · 

It is the public: nature of public: education that 
makes it "SO ·different from auto B&Dllf&c:turiDI or retail 
sales. The public cletenaines the type and siz., ofthe 
service; it chooses the board members to overse,e the service; 
it pays.fo't the service with its taxes; and it receives the 
service, directly as parents and indirectly as citizens, 
community member and employers. 

As I said before, I believe strongly that those 
affected by decisions 11ust be participants in the evolution 
of the decision. Without question~ the teachers of mathematics 
or history should select and reco1iUilend for adoption by the 
local toard those textbooks to be utilized in their respective 
classes. Participati'n in such process, however, ·must be as 
professional staff •eabers and not as union •embers over the 
bargaiaiDI tables. To do otherwise, would thwart the T I E 
Act of 1975, which held that " •••• a thoroush and efficient 
system of education includes local school districts in which 
decisions pertaining to the hiring and dis11issal of personnel, 
the cilrTiculum of the school, the establisluilent of district · 
budgets and other essentially local questions are aade . 
clemoc:ratically with.a 11axiPaum of citizen involv ... nt and 
self-determination, r.:onsistent with Statewide aoals, guidelines 
and standards." · 

JIX 
- -----·---------
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The statement accompanying S-1235 suggest that 
~· .••. an effective balancing of the interest of eaployees and 

·employers and the public: interest in the democratic: process 
are and c:an be best achieved by the provisions here and 
after se~ forth including negotiations on peraissive subjects." 

I cannot aa-ree with that reasonins. I clo.not 
believe that the public- interest is best served by all 
questions being dis. cussed at a baraaini.na table.· I· do no .. t 
feel the neaotiating table is the proper forua because the 
process of collective baraainins is not cooperative; it is 
essentiall-,. and of .n. eeessi ty, an adyJtaarial proceeding. 
It is in all cases an iAteYest proeee ing where one group 
seeks to obtain what it views as its interest, notwithstanding , 
the effect the acquisition may have on ano.ther aroup. 
Indeed, the Supreme Court stated, "the interest of teachers 
do not alw8.7s conincic!e with the interest of students on 
many impo-rtant matters of educational policy. Teachers 
associations, like any employee orsanization,,have as their 
primary responsibility, the advancement of the interests of 
their members. Arbitrators, to whom the resolution oi 
grievance under collective aareements is aenerally entrusted, 
are concerned primarily with contractual riahts and remedies. 
Of the relevant actions at .the local lev,l, only the school 
boards have a primary responslbility of insurinl that all 
children receive a thorough ancl efficient education. These 
boards. are responsible-to the local electorate, as well as 
to ·the Sta"te and aay not aake difficult educational policy 
decisions in a fortDil from which the public: is excluded." 

Broaclenin1 the collective baraainiDI ·fonaat to 
formally include all issues affectiDI d1verse areas of 
educational policy and school operations will unnecessarily 
impair the ability of local boards of education to aanage 
the schools in a aanner that is re~ponsive to the public at 
large and the public trust placed upon them. Critical 
aanaaement decisions should not be decided in negotiating 
sessions, behind cl~sed doors and without citizen participation. 
The.proper forum foT discussing education.policy and programs 
of the public schools is not at the bargaining tabl'!. 

Therefore, while I want a aaaximum.of teacher 
involvement in policies affecting the educational direction 
of a school district, I do not think that the neaotiating 

·table is the proper forWil, and for these reasons, I oppose 
Senate Bill 1235. 
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tj;r/ry 
'VIEwPOINT 

A thret:lt ·to eduttltion 
• The Legislature is contemplating a major leap 
} backward in New Jersey education. 
~ Four bills that woUld expand the scope of col
~ lective bargaining in the public schools ate now be
~ fore the lawmakers. The. proposed legislation would 
i reverse a decade-old state Supreme Court decision 
: . that restqcted the reach of bargaining to protect the . i 
• right of the public to participate in developing pub-
: lie school policy. · 

Gov. Thomas Kean supports one bill that would 
: make diSciplinary action against teachers a matter 
. of negotiations. Mr. Kean has said little about why 
; be supports the bill. 
, The New Jersey Education Association (NJEA) 
· leadership is attempting to portray the expansion of 
:. the scope. of bargaining as a matter of juStice for 
• teachers who are treated unfairly by capricious 

·. : school boards. But any legislation enhancing bar- · 
· gaining as a method of setting school policy deprives 
: individual teachers from direct participation in run-
: Ding schools. 

The teachers' union bas been left behind in the 
drive toward reform of the schools. It has acted as a 
drag, a counterweight, trying to turn the clock back 

· ~to the ·time ··when teachers ~ viewed as wage:
: .h~ur employees, not educational professionals. 
· · The key to the NJEA~s power bas been collec

.. ~ve bargaining. As long as it remained the major 
.method of settling grievances and determining em
ployment policy, the NJEA and its affiliates were 

···the most powerful voice for teachers in this state. 
· · The last decade, however, bas seen the empow-
·erment of individual teachers and the first tentative 

,-.·steps toward treatment of teachers as true profes· . 
, sionals. Gov. Kean himself helped to build that mo- · . 
. . · mentum through a variety of programs aimed at 

improving the status of teachers, reforming their 
training and licensing and recognizing their accom

. ·plishments. The NJEA knows that the result of such 
~forts is a decline in the union's ~portance. 
· Collective bargaining occurs behind closed 

doors. It thrives on an adversarial relationship be
tween school boards and unions. It relies not on the 
best interests of children or teachers, but on the ex
ercise of power. It is, in short, anathema to the ideas 
of making schools more accountable, teachers more 
·professional, schools more open. 

The state Supreme Court helped set the stage 
(or New Jersey's era of school reform by restricting 
·bargaining to areas best suited for negotiations
wages, hours and benefits. To upset that court deci· 
sion now would choke off public participation in the 
schools, crush the tender stalks of teacher profes
sionalism and end the state's decade of change in 
education. The legislation should be defeated. 
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TESTIMONY BEFORE THE 
SENATE LABOR, INDUSTRY AND 

PROFESSIONS COMMITTEE 

REGARDING 

SCOPE OF NEGOTIATIONS LEGISLATION 

June 19, 1989 

Telephoae: (609) 599·2900 

am Jim Murphy, President of the New Jersey Associa

tion of School Administrators. During the 1980's, New Jersey 

and the entire nation has espoused the educational reform 

movement and dozens of initiatives have been enacted to assist 

educational opportunity for the· children in. _our care. The key 

word in the reform movement has been "accountability . 11 

Boards of education, school ·administrators, and the profes

sional staffs are called to account for the progress or .lack of 

progress in achieving educational goals .. The public is 

demanding to see substantial progress. The tax payer is in 

revolt at the spiraling costs. The state has not provided the 

formula aid required under the T&E law. An array of new 

. mandates and over-regulation have scJ:lool boards and school 

administrators reeling to keep pace with the rapid changes. 

The scope of negotiations legislation under consideration 

are bad bills for education and contribute nothing to New 

Jersey's quest for quality in educational programming and 

instructional improvement. 



Testimony of Jim Murphy 
President, NJ ASA 
Scope of Negotiations Legislation 
Page Two 

In my opinion, these bills will increase cost$, decrease the quality 

of education, increase the number of strikes, increase litigation, and 

' decrease accountability. This situation is .not in ·the public interest, 

and may very well be unconstitutional. 

First and foremost, S-3567 represents an attempt to transfer 

power from the school board to the union by severely limiting the 

responsibility of school boards to determine educational policy. 

Given the predictions of corttinuing reductions in revenue, the 

curr~nt inability of the state to meet its fiscal obligations .for full 

funding, and th• . potential ramifications of Abbott vs. Burke, it is 

ludicrous to consider siphoning off sorely. needed resources · for 

extended negotiations, arbitration and other conflict resolution episodes 

which this bill will most certainly generate. 

The determination of professional standards of performance should 

be made on the basis of relevant research and professional data; not in 

a climate of compromise and trade-offs, which is the accepted norm in 

bargaining and conflict resolution. In such a climate, the ki~s become 

the real losers; because the interests of unions, as employee interest 

groups, and the interests of students and the community do not always 

coincide. 



... 
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Requiring binding arbitration on matters which relate to the 

assignment of personnel to ·situations that meet the programmatic needs 

of youngsters, or to personnel standards of performance, neutralizes 

the authority of the board as it seeks to meet its responsibilities. 

New Jersey school· employees are already protected by the 

toughest 11tenure for life11 laws in the nation. New .legal provisions 

which 11 hamstring11 legitimate attempts to maintain standards are an 

exercise in overkill. 

Senators, I. ask that you not handcuff the school . boards and 

school administrators ·as we strive very hard to cope with all. the new· 

responsibilities given to public education today. If we are to be 

successful in improving our school systems, we must continue to have 

the decision-making power to act in the public's interest. Don't 

surrender public rights to the arbitrators, mediators and factfinders, 

who are untrained in educational policy· matters. Oon•t pass legislation 

which will divert additional dollars away from instruction. If you do 

both, the public and the children lose. 

I thank you for your time and consideration today . 
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·job security. · : .. · · teachers' uni9ns have written on 
·. William L. Sharp This shift away from providing reform and the role of umons. 
· · · service to students Is in direct pro- Mary Futrell, president of the Na-

portion to the degree of ·teaCher tiona! Education Association. sug: ·A. KRON, Ohio- The future· · militancy and is concomitant with gests three strategies . and 12 
· . of public education - for a growing decline· in teacher pro- guidelines for improving schools. 

·· · ' better or worse ..... Ues. in fessionallsm.· A professional has a She emphasizes the role of the 
part, in the hands of teachers' ~ng desire - a· compulsion - . members of National Education 
unions. Unfortunately, as states to serve the client. · · · '· Association but does not mentiozr: 
have enacted bargaining laws for U unions continue to be more the· effect these. strategies and 
public employees, · teachers' concerned with the needs of their guidelines would . have on stu· 
unions have become more militant members and with the organiza· dents. · -
·about rights for their members. tion itself than they are with the Albert Shanker, president of· 
This militancy has resulted in a needs of students, a decline in the the rival American Federation of 
number ·of problems for boards of quality of public education will Teachers, takes a different ap
education, including contractual - result. · . : . , . : . . . . . . .. . . .. ··. proach. In a recent newspaper ad. 
constraints on their· ability to. reo , As parents detect. or think they he stated that strong 11nion leader· 
spond to criticism,- a lower priori· detect. this decline in quality, they ship is essential to make the nee· 
ty assigned to. servtdng students =-·Boards and· . essary classroom refonns that at-
and a perceived d~line in Ute • • . ··· ·feet students. Mr. Shanker sug· 
qualiW of education. . . . . .. adm1nzstrators are . . -- gests that teachers, with proper 

_· Boards and administrators are' increasingly finding _union leadership, can construe· 
. increasingly fmding that their that their hands tively int~uence reform. ;· =~:a!~~:S~~ ~::f. are tied · o:~s~:~:r;a~~n~~;! 

itY of administrators· to improve Will insist on alternatives to edu- their priorities toward greater 
·the quality of instrUction. For ex· cation currently available. A .re- professionalism and promoting a 
ample, in many states, if the board cent study shows that 23 states :balance of power among all 
wants to lengthen the school day · have adopted. or are in the pro- . groups. If unions begin to use 
for students or change the number cess of adopting plans that involve·· :their power to cooperate in there
of periods in a day, these changes "educational choice." in which ,fonn effort instead of fighting it, 
must be negotiated w:ith the parents are allowed to select ·-they wtll get support from 
union. · , among public schools. f sources they have forgotten: P~-

·_Growing _tea,cber militancy has Such plans· would drastically · · ents, administrators, the business 
also ~ed to a shi'h in emphasis change public education as y/e community· and boards of educa
from serving students to taking know it. Some schools would lose tion. And as these groups work to 
care of the needs of teachers.· students and encounter a funding help students, schools and unions 
Many union leaders will tell you crisis; others would have more . will. become stronger and win 
that schools exist for students. students than they could handle, . back community respect and sup
but, in practice; especially. at the causing them to rid themselves of . ·· port. 
bargaining table,· schools exist to less promising students. The Clete Bul.ach, superintendent 
provide jobs. For exm;nple, when AmeriCIPI comprehensive com· of the Norton City School District 
boards propose increasing English munity high school would be a in Ohio, teaches at the University 
and math requirements for gradu· thing of the past. Instead, we may. of Akron. WiUiam L. Shcrp, who 
ation, union leaders oppose these create a two-tier school system, also teaches at Akron is a former 
changes.. Unions fear that hiring with smart students In an elitiSt school superintendent in In.diana 
more English and math teachers tier and academically poor stu·· and Illinois. · 
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Scrap the 'scope'· bills 
The teachers' unions are once again pushing ~ailed .. scope 

of negotiations" bills in the Legislature. The bills are very 
much in; the interest of the unions. They are in no way in the 
public ~terest. They ought to be defeated. 

Four ~ills currently comprise the package: S-266 (sponsored 
by Wayue Dumont), 5-606 l'l'homas F. Cowan), S-855 (Christo
pher Jackman> and. 5-3567 (John Russo). To some extent they 
overlap,: but ail have the same aim: To take from elected or 

. · appointed school boards the power to ·make policy in a wide 
· range of educational areas, and move that power to the collec

tive bargaining table- or in Some cases kill it completely. 
••• ·, 

. School employees today are anything but an oppressed. class. 
· · · · Teachers have lile tenure. Their unions are guaranteed the 
· · . right. by the courts and· the P-ublic Employee Relations Com-

mission, to negotiate on no. fewer than 55 specific topics that 
· ·.: primarily and directly affect them, inc:tuding pay, hours, holi· 
· . · . .days, va~tion.s. fair dis~ procedures, maternity and child· 
· . · . rearing leaves, sick leave above the statutory minimum, safety 
· . · . matters, promotion procedures, and so on. In addition, they 

have plenty of input into educational issues about which they 
. are rightly concerned. Individually they serve on curriculum 

and textbook: committees, collectively they lobby and publicize 
their points of view. The system. as far as protecting the 

. . interests and rights of school employees is concerned, works. 
•. But under 5-606 and sas. the unions would also be banded a 

voice in determining such items as class size, employee assign
ments, the academic calendar; curriculum, criteria for evaluat
ing teachers. teacher transfer· and use of teacher aides. These 
are all· matters that pertain to educational policy and are prop
erly the responsibility of local boards -.boards that have an 
obligation to the community to deliver.the best possible educa
tion for its children,. taking into consideration many factors, 
not the least of which is the community's ability to pay the bill. 

A3 long as such issues are where they belong, in the hands of 
the school board, the public is assured through the Sunshine 
Law a reasonable amount . of input. Non-personnel matters 
such as class size can be and are debated in the open. Under 
the scope of negotiations bills, however, those issues would be 
hammered out behind c:Jased doors; coUective bargaining isn't 
subject to Sunshine requirements~ 

Supporters of the legislat.on argue that it's merely permi.s-. 
sive (although 5-3567 flatly bans transfers for disciplinary pur-. 

. poses and mandates binding arbitration for disciplinary mat-. 
· ters as the final step in the grievance proceUure). Local boards. 

don't have to yield on such things as class size or its right to. 
evaluate staff it' they don't want to. To accept that reasoning 
requires a naive view of the bargaining procedure. If boards 
resist on these new options that would be opened up to. the 
education associations and teacb~r federations, they'll have to 
buy them off the table with better pay-and-perk offers. On the 
other hand. boards with llinited funds and small tax bases will 

. be under pressure to negotiate in these previously non-negotia
ble areas in order to save money. 

••• 
Tile bills fly in the face of the trend in New Jersey and the 

nation to demand more accountability.from school boards and 
educational professionals, a trend embodied in school perfor
mance monitoring, school report cards, state takeovers of fail
ing districts and schools-of~oice programs. By giving a large 
measure of control over basic issues to union negotiators, ac· 
countable to nobody but the union membership, the legislation 
mocks the principle. Taking the existing right of a school 
board to evaluate staff and set the criteria used for evaluation 
and making it negotiable would weaken or destroy the board's 
ability to assure quality employee performance - an ability 
already seriously diminished by the tenure laws. If tilat's gone, 
what's left to be accountable for? 

There's no need to change the system in thiS way. There's : 
enormous need not to. ' 1 

JfX-



For several years the Public Employment Relations Commission 
had determined that a number of matters were permissively nego
tiable. The State Supreme Court, bowever, has recently held that 
there iS no persuasive statutory or case law which would support 
the viability of such a category. Ridgefield PIJI'k Eduet~tion Associa .. 
tion v. Ridgefield Park BotUd of Education, N.J., 4 NJPR 341 
(1978). This GUIDE examines this important decision and provides 
counsel for local boards in the matter of 

scope 
of 

negotiations 

The materials containtld herein are not intended to providBitlflll opinions and should not t. ,.t'dtld 
by $Ub6l:riben as fumilhing s legal opinion. Subat:tiben'SifJ advised in all cirt:li1Mt11nt:ll$ to conwlt coun· 
ssl rBiatw• to ltlflll quii/Stions. 
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of the Chancery judgement from the Appellate Division on July 7, 1977, as of 
which date arbitration had not yet begun. PERC, in response to a board's 
petition filed on March 2, 1977, for a scope of negotiations determination 
pursuant to NJSA 34:13A-5.4(d), granted a full hearing and issued its decision 
on August 17, 1977. PERC No. 78-9, 3 NJPER 319 (1977). In its decision PERC 
upheld its past practice of denominating certain matters as permissive subjects 
of negotiation and, therefore, ruled against the board. Both the board and 
association filed motions for direct certification to the Supreme Court. In 
addition, the association appealed for an order vacating the Appellate Division's 

I 

interlocutory stay. -Certification was granted, the Supreme Court disapproving 
PERC's scope of negotiations determination and reversing the Chancery Division's 
order that the parties proceed to arbftration. 1 

2. PERC's decision was based on its perception that in enacting L. 1974, 
c. 123, the legislature reacted to the restrictiveness of standards enunciated 

1. The Court addressed itself to certain procedural aspects before reach
ing the merits of the instant case. It recognized that under the current. 
legislative scheme, it may be necessary to go to both PERC and the Superior 
Court to completely .resolve a disagreement concerning the arbitrability of a 
particular dispute. For-instant:e, when one party disputes a claim· that a . 
matter is arbitrable under the contract, the party· seeking arbitration should 
proceed to Superior Court for an order compelling arbitrati.on. Where the 
trial judge determines that the rea:J issue is not one of contractual arbi
trability, but the propriety of negotiating as to the item in dispute, he 
should refrain from reaching the merits. Stated the Court: 

We agree with PERC that contract interpretation is a question 
for judicial resolution. Thus, where a party resists an attempt to 
have a dispute arbitrated, ·it may go to the Superior Court for a 
ruling on the issue of its contractual obligation to arbitrate. How-
ever, the issue of contractual arbitrability may not be reached if the 
threshold issue of whether the subject matter of the grievance is 
within the scope of collective negotiations is contested. In that 
event, a ruling on that issue must be obtained from PERC. Thus, the 
preferable procedure in the instant case would have been for PERC to have 
rendered its scope determi nation before the issue of con_tractua 1 
arbitrability was addressed. Where an item is within th~ scope of 
collective negotiations, and a court determines that the agreement 
contains a valid arbitration c_lause, the matter must proceed to 

·.arbitration. 
4 NJPER at 342-343. 

3 
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--Lesson plan format 
--Preference on substitute list for riffed tenured teachers 
--Productivity studies 
--Qualifications for employment 
--Qua 1 i"fications for promotion 
--Staffing, number of employees, manpower levels 
--Student safety 
--Student testing 
--Suns~ine bargaining 
--Transfers 
--Use of teacher aides 2 

The amendments were seen by PERC as reversing Dunellen, supra, which had 
limited arbitration of disputes between a public employer and its employees 
in New Jersey to items which were not predominantly educational policies and 
which directly affected the financial and personal welfare of the employees. 
In Dunellen~ the Supreme Court had interpreted.the prohibition of NJSA 34:13A-
8.l, as it had been promulgated by .b_. 1968, .£· 303, that no provision of the 
act shall ••annul or modify any statute or statutes of this state, .. to mean 
that the parties to a collective negotiations agreement could not agree to 
substitute the dispute resolution forum of arbitration for the traditional one 
of the comnissioner of education in matters of major educational policy. 
64 N.J. at 28-29. As a consequence of this decision, PERC expressed its view 
that ..... a dispute concerning the merits of a decision not to retain a non
tenured teacher would not have been arbitrable under an agreement governed by 
Chapter 303 of the Public Laws of 1968. However, it would appear that the 
contract in this case (Ridgefield Park) is to t,e administered pursuant to the 
amendments to the Act enacted by Chapter 123 of the Public Laws of 1974. 11 

3 NJPER at 25. 

Two aspects of Chapter 123 ~1ere viewed by PERC a.s reversing Dune 11 en • s 
prohiLition of arbitration of contract disputes relating to subjects normally 

. . 

2. List of permissive subjects compiled by New Jersey School Boards 
Association (NJSBA}. 
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relied on the language of the statute: "Whether or not it is necessary 
and desirable either to define the phrase 'tenns and conditions of employ
ment' as used in section 7 of the 1968 act [NJSA 34:13A~5.3] and, in so 
doing, specify what subjects are mandatory, voluntary or illegal within 
the scope of ba-rgaining or of grievance arbitration, or to require that 
procedural guidelines be established for detennining the same,".!:_. J974, 
£.· 124, § 3(c). The court stressed, however, that a proposal to study changes 
is not given "the same close scrutiny by legislators as is one which has the force 
of law." 4 NJPER at 343. In addition, no expansive view of negotiations 
would be implied from such ambiguous language. ~-"PERC's allusion to!:_. 1977, 
.£: 85, NJSA 34:13A-14 to 21, was considered a specific decision on the part of 
the legislature to authorize pennissive negotiations with respect to police and 
firemen. "This recent statute," stated the Court, ''covering a small percentage. 
of all public employees may not be accorded dispositive effect in interpreting 
a more general statute passed threeyears earlier." 19.· at 343. 

PERC's citations to federal precedents under the Labor Management Relations 
Act, 29 U.S.C. §.141 et seq., were considered inapposite, as those cases 

~ · de a 1 t with the private sector, not pub 1 i c emp 1 oyment,. as pointed out in 
Lullo v.· Intern. Assoc. of ·Fire Fighters, 55 N.J. 409 (1970}. In that case 
the Supreme Court found significant differences between NJASA 34:13A-5.3, 
which grants only a right to "collective negotiations," and 29 U.S.C. § 157, 
which grants a right to "collective bargaining." -Thus, the .Court stated: 

It is crystal clear that in using the term 'collective nego
tiations' the Legislature intended to recQgnize inherent limita
tions on the bargaining power· of public employer and employee. 

And undoubtedly they wet·e conscious also that public agencies, 
departments, etc., cannot abdicate or bargain away their continu-
ing legislative or executive obligations or discretion. Consequently, 
absent some further changes in pertinent statutes public employers may 
not be able to make binding contractual conmitments relating to 
certain subjects 

Finally, it signified an effort to r.1ake public employers and 
~ployees realize that the process of collective bargaining as 
understood in the private employment sector cannot be transplanted 
into the public service. 

4 NJPER at 344, citing 55 N.J. at 440. 
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5. The Court cautioned the Legislature to carefully consider any proposal 
to ·authorize permissive negotiability with respect to all public employees. 
Stated the Court: 

A private employer may bargain away as much or as little of its 
managerial control as it likes. However, the very foundatio.n of 
representative democracy would be endangered if decisions on sig
nificant matters of governmental policy were left to the proces~ 
of collective negotiation, where citizen participation is preclu~~~d. 
This Court would be most reluctant to sanction collective agreemE:11t 
on matters which are essentially managerial in nature, because the 
true managers are the people. Our democratic system demands that 
governmental bodies retain their accountability to the citizenry. 

1[. at 345. Indeed, the Court has invalidated delegations of governmental 
policy-making power to private groups where a serious potential for self
serving action was created. See, !.:.9.• Group Health Insurance v. Howell, 40 

N.J. 436, after remand 43 N.J. 104 (1964), in which the Court struck dow•, 
a statute which required prior approval by the New Jersey Medical Societ of 
any medical services corporation before it could be licensed by the Commissioner 

. of Insurance. In conclusion, the Court stated that the legislature was, of 
course, free to determine whether a permissive category is sound policy. "We 
wish merely to point out that careful consideration of the limits which our 
democratic system places on delegation of government powers is called for before 
a~y such action is taken. On the other hand, we are in rio way prejudging the 
constitutionality of the concept of penn.issive negotiation per.!!.·" 4 NJPER 

at 345. 

Board Pol icy 
The Board of Education recognized its responsibility to negotiate as to 

tenns and conditions of employment pursuant to statutory and case law. The 
board also recognizes its duty to hear grievances over the interpretation, 
application, or violation of policies, agreements, and administrati~n 
decisions affecting employees. However, the board is not obligated to utilize 
arbitration, binding or not·, in the absence of a negotiated agreement as to 
such. The board will neither negotiate nor arbitrate if the effect of such 
would be to contravene state law. 
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TESTIMONY ON S-3567 

by 

Dr. Kenneth o. Hall 
Superintendent of Schools 

Matawan-Aberdeen Regional School District 

The Matawan-Aberdeen Regional Board of Education has expended 
more than a quarter of a million dollars in the area of collective 
bargaining and related labor issues over the past two years. This 
amount does not include the hundreds of hours of administra'1ve time 
spent on matters that have contributed nothinq to the educ 'tion of 
children. During this period, the school district has experienced 
teacher "job actions," both disruptive and detrimental to the 
educational process. 

The powers of a teachers' union are broad. There are but a few 
manaqerial prerogatives left to boards of education. Teachers have 
life tenure after three years and are guaranteed rights by the 
courts and the Public Employee Relations Commission to negoi:.iate on 
more than 55 specific topics that primarily and directly aff,::ct them 
in the work place. 

In most school districts there. is presently a good baJ 1nce of 
power between unions· and boards of education; however, in c.ases of 
adversarial and hostile collective.bargaining conditions, teachers' 
unions canandhave completely disrupted the delivery of educational 
services to children in school districts across the state of New 
Jersey. The u·l timate disruption is a teacher strike~; however, 
s\1Dtle "job actions" and refusals to assist. and participate in 
inservice proqrau·, curricular and co-curricular activities can also· 
have a devastating effect on the. quality of educational proq·~ams. 

In order to better understand the significance of the expansion 
of "·scope" legislation, I would like to coiUilent briefly on 
discipline of staff, transfers of staff, co-curricular assignments 
and the assiqnment of non-teaching duties. 

DISCIPLINE OF STAPF 

Unions now have the ability to negotiate "Just cause" provisions 
that provide for progressive discipline. In addition, they may 
negotiate on grievance language, binding arbitration, procedures for 
placinq and reviewing materials in files, or for meetings by s":aff 
with administrators, to name just a few. For example, in our 
district teachers must know when materials ar.e beinq placed in their 
files and they have not only the opportunity to rebut, but also may 
grieve to have the materials removed if they are truly deemed tr be 
inappropriate. · lloreovar, if teachers are called to a aeetinq .1at 
potentially could involve discipline they must be informed of the 
reason in writing and must be told they may have a representative 
present. 



If a tenured teacher's increment is withheld the lilatter may be 
appealed to the Commissioner. If a tenured teacher is faced with 
possible dismissal or is suspended then it goes directly to the 
Commissioner. Arbitrary and capricious actions or harrassment 
issues may be brought to the Public Employees Relations Commission 
in the form of Unfair Labor Practice charges. Lastly, in some 
instances such as affirmative action, employees have redress to 
administrative agencies and the courts. 

The point is that w.e presently have the ability to negotiate 
adequate.employee safeguards that provide for impartial review. Each 
case is sli(J'htly different from every other case which is why a 
simple list of possible offenses and actual disciplinary measu:-es is 
absurd., especially if areas are omitted. In everyday life, . if one 
colil1Dits an ct.ct that another believes to be inappropriate we have 
judge~ who rule on a case by case basis. 

TRAICSFBRS OF STAFF 

Transfers are now amply protected by certification; and, in the 
event of a RIF are also amply protected by seniority rights. When a 
person becomes certified and they are then hired it is with the 
understand:tnq that they have the ability to teach under the full 
scope of their certificate. When they are hired they are glad to 
have a jobo What rational reason could there be in possibly 
limitinc; an employer's &Dility in moving persons to oth~ areas that 
they are, by law, fully capable of working in? How will we define 
transfers? Will it be from one qrade level to another within a 
school? Will it be from one department to .another in the same 
school? Will it bft from one school to another? Will the unions 
expect transfers tu be based upon seniority? If so, what if a 
"senior" teacher has no computer skills but must, if we use 
seniQrity as the determining factor, go to an openin~ where that 

. skill is necessary? What is to prevent one froa raising the 
smokescreen of so-called disciplinary transfers? Transfers are by 
definiticn really not disciplinary. Without wronqdoinq, teachers 
may not be reduced, by law, in either rank or compensation. In the 
above case you will note that the union's lilethod does not take into 
account ~ needs of the students. 

In our district teachers, · by contract, must know their 
assiCJIUient.a for the next school year two days before the end of the 
present school year. . Transfers within the scope of one's 

. certification ada in this JIUlnner may not be challenged; however, 
disciplinary ~~easures uy .at all times be challenged. Transfers 
aade durinq the SUIImer or c!urinq the school year that a~e 
involuntery must· have written reasons given to the person affected 
.- 18 a and must be the result of .an emergency; otherwise, 
they are subject to grievanceo Obviously the interpretation of the 
motive, the reason, or th~ emergency is also subject to grievance. 



CO-CURRICULAR ASSIGNMENTS 

The union presently· ,negotiates the compensation and working 
conditions for co-curricular assignments. Our first responsibility 
is to our children's needs. If, for example, we have a debate team 
that is in the middle of its season and the advisor becoaes ill and 
no one else in the school wants the job, do we throw the students to 
the wolves? We must retain the ability to assign someone. The just 
and fair compensation has already been negotiated. If a board 
foolishly picks a person who can't do the job, then the employee 
can't be faulted if he/she tries. If this were done, then the union 
has recourse to either arbitration or PERC. 

In our district we have been fortunate in not ever having had to 
appoint anyone against his/ber will; however, we would not like to 
lose our ability to do that if we had to. In some cases in our 
district, aides or substitute teachers perform co-curricular 
functions. If we are required to use "teachinq staff memJ::)ers only" 
then we would be forced to either assign or, if we could not do 
that, drop the activity. 

ASSIGNMENT OF NOH-TEACHING DUTIES 

If districts are fort:ed to hire other persons to perform non
teaching duties then the cost of . public education will, of 
necessity, .. increase. · The teachers will want to use their newly 
found time as preparation time. The jol)a will still be there and 
someone will have to be paid· to do the work •. Where will the money 
coae from? The State hasn~t even funded its own formula. · Boards 
are faulted for giving out raises of at or above when the inflation 
rata is less; yet, it was the State that •andated $18,500. · 

. Moreover, the State did not praise districts for qi ving lower than 
inflationary raises when inflation was over 1St. 

The teacbers know the st,ldents and have their respect. Other 
persons performing study hall duty would not coamand the same respect. 

IN CONCLUSION 
. 

Both the unions and the boards a:e frequently unhappy wi.th 
arbitrators wbo are either pro-labor or pro-man•gement or who •split 
the baby. • Both sides may "blackball• certain a;-bitrators. To be 
sure, they are conscious of this. Why JI!Uddy up more waters? Why 
take aore preroqati~es away that·protect students and the public? 

There are few real horror stories. The ones that do exist 
should be dealt with as appropriate, but not by changing the whole 
system for everyone else. We need to spotlight th- problem areas 
and cause public pressure from many sources to clean up such trouble 
spots. 

Under the present legal structure a union may, if it wants to, 
file grievances, PERC actions, Commissioner actions, and court 



actions. It may undertake job actions ~hat are questionable or 
outright intended to harrass without substantial fear of fine or 
punishment and thus cripple a school district and rob it of valuable 
time and money resources. OVer the course of many years a delicate 
balance has been achieved that each side already believes favors the 
other. Why tip the scales clearly in favor of the union when 
absolutely no pressing reason exists for doing so? 

SJX 



STATEMEN~ OF N.J. CONFERENCE OF MAYORS 

SENATE BILLS 3567, 266, 606 and 855 

SENATE LABOR, INDUSTRIES AND PROFESSIONS COMMITTEE 

GOOD AFTERNOON: 

I AM JAMES SMIT~, FORMER MAYOR OF HACKETTSTOWN. I APPEAR TODAY 

ON BEHALF OF MAYOR JOHN TARDITI, MAYOR OF HADDONFIELD AND PRESIDENT 

OF THE NEW.JERSEY CONFERENCE OF MAYORS, OF WHICH I AM A PAST PRESIDENT. 
I 

THE CONFERENCE OF MAYORS OPPOSES THE SCOPE OF NEGOTIATIONS BILLS 

BEFORE THIS COMMITTEE. THESE INCLUDE SENATE BILLS 3567, 266, 606 AND 

855. 

WE OPPOSE THEM AS A MATTER OF PRINCIPLE. THIS TYPE OF LEGISLATION 
I 

HAS APPEARED IN OTHER.GUISES IN PREVIOUS LEGISLA~URES, BUT FORTUNATELY 

HAS BEEN DEFEATED. IT IS NOT IN THE PUBLIC INTE~EST. N 0 T 0 NL Y I S I T 

LIKELY TO COST.OUR TAXPAYERS MORE MONEY DURING A;TIME WHEN MONEY IS 

LIMIT.ED, IT UNFAIRLY TIPS :THE NEGOTIATING SCALES; IN FAVOR OFA SPECIAL 

INTEREST. 

THE PROPONENTS OF SUCH LEGISLATION HAVE NOT DEMONSTRATED A COMPELLING 

NEED FOR IT. NEW JERSEY AT THIS TIME HAS AMONG THE MOST LIBERAL LAWS IN 

THE NATION IN THE AREA OF COLLECTIVE BARGAINING. A FURTHER EROSION OF 
I 

LEGITIMATE MANAGEMENT PREROGATIVES IS NOT JUSTIFIED. 

IT IS ONE THING TO GUARANTEE EMPLOYEES A FAIR BARGAINING SYSTEM ON 

MATTERS OF COMPENSATION AND WELFARE. THAT THEY SHOULD HAVE, AND LAWS 

ALREADY ON THE BOOKS ADEQUATELY PROTECT SUCH RIGHTS. 

BUT GRANTING PUaLIC EMPLOYEES BROADER CONTROL OVER POL~CY AND DIS-

CIPLINARY DECISIONS IS A DIFFERENT MATTER ENTIRELY. 
·y 

UNDER OUR SYSTEM, ELECTED OFF·ICIALS, OR BOARDS APPOINTED BY ELECTED 

OFFICIALS,ARE PLAC&D INTO OFFICE TO REPRESENT INTERESTS OF THE COMMUNITY 

AT LARGE. BARGAINTNG UNITS FOR PUBLIC EMPLOYEES ARE A SPECIAL INTEREST 

GROUP REPRESENTING ONLY A SMALL SEGMENT OF THAT COMMUNITY. 



~UR IWTERES~ 1N ~HE ~HREE miLLS A?FEC~ING ALL PUBLIC EMPLOYEES IS 

·SELF EVIDl:NT. AS ~0 ~HE ONE AF'FECTING ONLY SCHOOL BOARDS, WE CANNOT 

IGNORE THE FACT iBAT WHILE SCHOOL BOARDS AND~UNICIPAL GOVERNING BODIES 

ARE SEPARA-TE LEGAL ENTIT.IES, THEY DO DRAW FUNDING FROM THE SAME LIMITED 

BASE OF PROPERTY TAXES. THE INDIVIDUAL TAXPAYER USUALLY SEES THEM AS 

ONE AND THE SAME, SINCE HE PAYS ONE TAX BILL FORWARDED BY THE MUNICiPALITY. 

TODAY, IN PARTICULAR, FUNDING SLASHES AT THE FEDERAL AND STATE LEVELS, 

PLUS THE IMPACT OF STATE MAN.DATES, HAVE MANY COMMUNITIES IN SEVERE FISCAL 
i 

DISTRESS. THEY CANNOT AFFORD ADDITIONAL .COSTS RESULTING FROM ONE-SIDED 

LABOR NEGOTIATIONS. SIMPLY PUT, THIS IS :THE WRONG ISSUE AT THE WRONG TIME. 

THESE BILLS APPEAR TO BE A CLEAR ATlEMPT TO CIRCUMVENT RECENT 

SUPREME COURT RULINGS DESIGN!D TO PRESERVE THE BALANCE BETWEEN PUBLIC 
i 

AND SPECIAL INTElESTS. THE RULINGS WERE ;REACHED AFTER EXTENSIVE STUDY 
! 

I 

AND ARGUMENTS BY BOTH SIDES. THEY SHOULD NOT BE SHOVED ASIDE. 

·IN FAIRNESS TO THE COMMUNITY AT LARGE, WHICH YOU AS LEGISLATORS 

AND WE AS LOCAL OFFICIALS BOTH REPRESENT~ WE URGE THAT YOU REJECT THESE 

A'TTE.MPTS TO TAKE. NECESSARY AND LEGITIMATE AUT~ORITY AWAY FROM US~ .. 

WE FEAR THE CONSEQUENCES OF SUCH ACTION COULD BE SEVERE, INCLUDING 

CRIPPLING STRIKES, HIGHER COSTS AND A ROADBLOCKING OF BENEFICIAL POLICY 

CHANGES. 

THANK YOU FOR YOUR ATTENTION. 

MaH 
5/15/89 
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OPPOSITlOR TO S-606 and S-3567 

BE IT RESOLVED that the Cranford Board of Education opposes S-606, 
S-3567, and any other newly proposed Senate bills which would expand the scope 
of negotiations. The subject of these bills, if enacted, would be a serious 
threat to school boards and public. education. 

lUI.TBER, Bl IT RESOLVED that this resolution be sent to Senate President 
John Russo, with a copy to the Senate Labor Committee, so that an expression 
of the Cranford Board of Educatton's opposition to this bill can be noted • 

• 

This is a true copy of action taken by 
the Cranford Board of Education on 

June 12 1 1989 



JAMES J~ NASH, JR., PRESIDENT 
MARYBELLE HARRIS, SECRETARY 
609-723-2139 

NEW HANOVER BOARD OF EDUCATION 
pI o. BOX 276, FORT DIX STREET 

WRIGHTSTOWN, NJ 08562 

Hay 19, 198.9 

TO: Senator Raymond J. Lesniak 
Franklin State Plaza 
24-52 Rahway Ave. 
Elizabeth, N.J. 07202 

From: New Hanover Township 
Board of Education 
P.O. Box 276 
Wrightstown, N.J. 08562 
( 609) 723-2139 

"'nle Home ol Fotf Oilr 
and 

McGuite Air Force &us" 

Subject: S-3567 and as yet unnumbered companion leCJislation 
anticipated to be introduced by the assembly. 

Whereas it is anticipated that the Senate Labor 
committee will bold public hearinc;s on the aforementioned 
s-3567, together with related s-606 (Cowan), S-855 (J•ckman), 
and S-266 (Dumont) and, 

Whereas the State Assembly Labor Committee will also 
consider similar if not identical legislative proposals, 

Nov therefore, the New Hanover Township Boaxd Of 
Education in BuxllnCJton County, hereby unanimously indicates 
its collective concern and opposition to any/all such 
lec;lslation havlng as its ultimate effect the diminution of 
each and every school boaxd funda•ntal r:lght to establish 
and aamlnister school polic~es. 

f 
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Board members throu9h out the st•te-CJive unselfishly of 
their time and efforts to i·nsure thorou<Jh and efficient 
education for those in their charge, simultaneously 
attempting to provide monetary effectiveness to the 
taxpayers, already overburdened, and in the face of large 
fundinq reductions. 

Subject legislation, if passed~ can be· expected to 
precipitate numerous unwarranted "adverse actions", wlth 
attendant expensive litigation. 

·cognizance is taken that fortunately. the majority 
of teachers are professional, dedicated, effective and 
productive. However means_must continue to :exist_ whereby 
a board may properly discipline those who are not equally 
professional and effective. · 

To negotiate teacher discipline is tantamount to 
"settinCJ the fox to watch the hen house", or ne9otiatin9 

. a laundry list of potential infractions with very small 
children in an attempt to establish punishments in advance, 
a ludicrous and most inappropriate solution. 

Proposed expansion of neqotiable items will effectively 
blackmail school boards into tradin9 off crucial 
responsibilities for labor peace or monetary savings a truly 
reprehensible action. 

Recognition should be taken of ·the fact that the 
' constitution of the United States, exists for the good of all 

the people, not just special interest groups ie, N.J.E.A., 
which ln this instance will be the sole beneflciary of the 
proposed legislation to the concurrent detriment to students, 
Parents and Taxpayers throu9b out the State of New Jersey. 

Due process already exists to permit.effective 
negotiations, therefore, if lt isn't broke, why fix it? 
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In summary, the Hew Hanover Township Board of Education 
pleads with and trusts that the respective committees and 
the-entire le9islatlve body will exercise prudent jud9ment 
and act for the benefit of the entire public which they were 
elected to represent, to the exclusion of any person or 
9roups of persons whose self-servinq motivations are not 
ln the public lntexest. 

Respectfully, 

Jr. 

cf: 

H.J.S.B.A. 
Governmental Relations Department 

\ 



Ji\MES J. f~ASH, JR., rP.E~I~trlJ 
MARYSELLE HARRIS, SECRETARY 
&09· 723·2139 . . 

... 

•••• 
NEW HANOVER BOARD OF EDUCATION 

P. 0. BOX 276, FORT OIX StREET 
WRIGHTSTOWN, NJ 08562 .. 

.. 
.. .. 

;;:. 

I, Maryb~~le H~~;~~· Secretar~ of the New Hanover Tcn."nship Board 
10f Educat :ion, County of Burlington, State of Nev Jersey, HEREBY CERTIFY 

from the minutes· of the.meeting held on 

_.~~.;;;;;.~......c:;...;...:.,.,.j;......,.~......,.'---is. a true and c.orrect c~py of the minutes as 

•. 

this Board of Educatiori. 

,, 
lN Wlll~SS ~~tRIOF, I have hereunto set my hand and 

affixed the corporate seal of 

.. 

••1 Ill' Htmlt' off on l>i• 
•nfl 

McGultl' Alt fOICP Bas• .. 



MR. MICHAEL J. TRAINO 

Cha1rman of the Council of 
County Colleges 
1609) J92~J434 

ATLANTIC 
COMMUNITY COLLEGE 

BERGEN 
COMMUNITY COLLEGE 

BROOKDALE 
.. COMMUNITY COLLEGE 

BURLINGTON 
COUNTY COLLEGE 

CAMDEN 
COUNTY COLLEGE 

CUMBERLAND 
COUNTY COLLEGE 

ESSEX 
COUNTY COLLEGE 

GLOUCESTER 
COUNTY COLLEGE 

·HUDSON 
COUNTY COMMUNITY 

COLLEGE 

MERCER 
COUNTY COMMUNITY 

COLLEGE 

MIDDLESEX 
COUNTY COLLEGE 

COUNTY 
COLLEGE OF MORRIS 

OCEAN 
COUNTY COLLEGE 

PASSAIC 
COL:NTY COMMUNITY 

COLLEGE 

R.\RITA~ VALLEY 
CO~I\t L·~IIT COLLEGE 

SALEM 
COMMUNITY COLLEGE 

SUSSEX COUNTY 
COMMUNITY COLLEGE 

COMMISSION 

UNION 
COUNTY COLLEGE 

WARREN COUNTY 
COMMUNITY COLLEGE 

COMMISSION 

STATE OF NEW JERSEY 
COUNCIL OF COUNTY COLLEGES. 
330 WEST STATE STREET, TRENTON, NEW JERSEY 08608 

May 22, 19 89 

TESTIMONY PRESENTED TO THE SENATE LABOR, 
INDUSTRY, AND PROFESSIONS COMMITTEE 

by The New Jersey Council of County Colleges 

The New Jersey Coun~il of Count¥ Colleges strongly 

opposes a bill sponsored by Senator Cowan 1 s-606, which would 

change the categories of negotiations in public employee 

labor contracts covered under the "Public Employee Relations 

Act•~ Just as the Council appreciat~s b~ing exclu~ed from 

another bill that would expand the scope or negotiations, 

S-3567, sponsored by Senator Russo, we object to expanding 

the scope or negotiations in general and to the provisions of 

Currently, county collage employee negotiations are 

governed by the Supreme Court's Ridgefield Park Decision 

{Ridgefield Park Education Association v. Ridgefield Park 

Board of Education 78 NJ 144- 1978), which states that there 

can be no permis.sive category of negotiations, only illegal . . 

matters or mandatory ones. The court reasoned that a 

permissive category could severely infringe upon management's 

statutory resp~nsibility. 

s-606 would undo that decision: it would re-instate the 

permissive category; broadly extend the mandatory category to 

additional matters; and re-define the illegal category as 

those subjects •which are specifically prohibited by . 
statutory language." Negotiated agreements could even 

New Jersey is ari Equal Opportunity Employer ,,X 



supersede the rules and regulations promulgated by State 

agencies. The bill would, in short, turn existing labor law 

on its head. 

Onder permissive subjects, for example, could be a good 

number of educational policy iss~es such as class size, 

academic calendar, curriculum, and evaluation crit~ria. 

Dependent on.tuition, and county and st.ate revenues, tpe 

county community colleges are public institutions lead by 

trustees. When formulating policy decisions, the trust•es 

must consider the school's mission, directives from the 

State, student needs~ and the priorities o£ state and county 

residents. 

Maintaining administrative flexibility is a necessity 

for the county colleges because their policy d~cisions are· 

based on a constantly changing set of factors from advances 

in high technology to improvements in courses and curriculu~. 

The colleges must accommodate the needs .of huge, non

traditional student bodies. The colleges must also consider 

fluctuating factors such as incidents of crime and the 

condition of equipment when deciding questions which involv~ · 

.the students' safety and welfare. When certain courses are 

offered or when access gates are open should not be decided 

in a vacuum, behind closed doors, in a high-pressure 

negotiating session • 

• 



Also, s-606 would mandate that binding arbitration be 

part of the grievartce procedure. This provision would allow 

an arbitrator, who is unaccountable to the public and has no 

stake in the school, to reverse a college decision and 

thereby make public policy governing the quality and 

character of the public work force. Should this legislation 

be enacted, a college's ability to carry-out its mission 

would be seriously threatened. 

Most importantly, s-606 would work against the public 

interest in two ways. First, by requiring the county colleges 

to negotiate a much wider range or issues, this legislation 

would soon raise the costs or providing higher education. 

Unlike school boards, the county colleges do not have taxing 

author£ty. They are dependent on tuition and_contributions 

from the county and state. In fact, because or the.budget 

shortfall, the colleges now confront a decrease in ~heir 

financial aid. Increased expenses would be likely to require 
~ 

higher tuitions from a group or students who can least afford 

it. 

Simultaneously, the bill would take a critical measur$ 

of control away from the college and giva it to a collective 

bargaining unit. 

When considering a legislative change, the cost/benefit 

ratio to the public is usually considered. In this case, s-

606 would.raise the cost of providing a higher edu~ation 



without providing any additional benefits. In fact, it could 

eventually lower the quality of the educational opportunity. 

Because this legislation is not in the pub~ic interest, 

the Council of County Colleges vigorously urges you to vote 

against this bill's release. 



~~reF:~ 
American Federation of State, County, and Municipal Employees 
Administrative Council 1, New Jersey 
3635 Quakerbridge Road, Suite 1 
Trenton, New Jersey 08619 
Telephone: 609·587·5000 

Rubert AnKelo 
F. .tt'CIItit•t• DinYtor 

May 22, 1989 

AFSCME SUPPORTS S-855 

More than 20 years have passed since the State of New 

Jersey declared that it is in the public interest for public 

employees and public employers to negotiate in good faith over 

the terms and condit.j,.ons of public employment. During the inter

vening years since the Public Employment Relations Act was passed, 

a complex and sometimes technical·system of labor_relations has 

developed. This system has seen shaped and re-shaped by amend

ments to the PERC law, PERC decisions and most significantly, 

judicial interpretations. 

A critical ingredient in any collective bargaining process 

is the establishment of .a common ground upon which employers and 
employee organizations can meet as equals to negotiate in good 
faith. Unfortunately, New Jersey court decisions over the last 
decade, starting with the infamous Ridgefield Park case, have 
served to undermine this basic tenet of equality which makes 

collective negotiations an effective means for resolving dis
putes. By severely limiting the "scope of negotiations" New 

Jersey courts have provided employers with a clear and distinct 

advantage at the bargaining table. This erosion of equality has 

dramatically limited the ability of the collective bargaining 

process to fulfill its mandate to "prevent labor disp~tes, strikes, 

lockouts, work stoppages and other forms of employer and employee 

strife". 

.-

( 

-~ 
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s-ass proposes to expand the current limited "scope of 

.negotiations". This bill represents a first step in restorinq 

the public sector negotiating process to the productive system 

it was intended to be. AFSCMEnegotiates hundreds of public 

sector contracts each year, on behalf of its 40,000 public 

employee me~ers in New Jersey, and our union is painfully aware 

of the deficiencies in the law which tip the balance of power 

clearly to the management side. Passage of s-ass will go a 

long way towards reducing strikes and work stoppages because 

it will increase the number of topics which can be·negotiated 

out at a bargaining table rather than fought out in the streets.1 

The Public Employment Relations Act was sound public policy 

in 196a and s-ass, which will restore the original intent of the 

PERC Act, is sound public policy in 19a9. 



BARRENT M. HENRY 
S'-F'ERINTENOENT OF SCHOOLS 

MAHWAH TOWNSHIP PUBLIC SCHOOLS 

MAHWAH, NEW JERSEY 07430 

Adm1n1strative Off1ces 
Ridge Road 

(201) 529-5000-ext. 228 

June 9, 1989 ~ 

Senate Labor, Industry and Professional·Conunittee 
Office of Legislative Services 
State House Annex, Room 442 
CN 068 
Trenton, New'Jersey 0862S 

Attention: Dale Davis, Aide 
Re: Opposition to S-3S67 

oe·ar Committee Aide: 

On May 8 of this year, a bill sponsored by President John Rpsso 
expanding the scope of negotiations was introduced for consid'era
tion;. Along with that bill, three others, S-266, ·s~606 and 
s-ass, deal with scope of negotiations also. I ask;that all of 
these bills be opposed by your committee. 

The reason for my opposition to these bills includes: 

1. Each of these bills gives additional strength to a special 
interest group a teachers' union at the expense of the 
taxpayers (many of whom do not have children in the school 
system) . 

The teachers' union should not be in the position to take control 
of the public schools. That control is given to the elected 
officials, or the appointed officials who represent the public. 

2. The quality of education will be impaired. As a teacher with 
tenure there is now lifetime job security. If these bills were 
passed, the school boards would have to negotiate for the 
AUTHORITY to impose minor disciplinary action. . Transfers of 
teachers for disciplinary actions would also be prohibited. 

The employer must have the flexibility to handle disciplinary 
actions .immediately. 

3. The cost of education will go up. Cost to negotiate these 
contracts is only the initial cost. If the union is not in 
agreement with class size or any other item, the union will 
demand more money. This would constitute a trade of money for 
educational policy. 
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June 9, 1989 

2. 

4. The bills are discriminatory to smaller districts. Smaller 
and less affluent districts would not be able to afford special 
"negotiation lawyers" to handle the negotiations that were 
introduced. Those who could provide the attorneys would be 
taking money from education. 

I ask that you reject these bills unanimously. Thank you. 

Sincerely, 

JR 
ml 

c: Governor Kean 
Senate President John.Russo 



COUNCIL OF NEW JERSEY STATE. COLLEGE LOCALS 
NJSFT -AFT I AFL-CIO 
420 CHESTNUT STREET 

UNION, NEW JERSEY 07083 
201 - 964-84 76 

.~@ 

June 19, 1989 

The Honorable Raymond Lesniak, Chairman 
and Honorable Members 
Senate Labor, Industry and Professions Committee 
State House 
Trenton, New Jersey 0862S 

Re: Collective Negotiations for Public Employees 

The Council of New Jersey State College Locals, AFT, which 
represents the faculty and professional staff in the nine state 
colleges, strongly supports the bills sponsored by Senators 
Cowan(S-606) and Jackman(S-SSS) and urges that you vote today to 
report these bills to the full Senate. 

The Council supports S-606 and s-ass because they are 
comprehensive and broaden the scope of negotiations for all 
public employees. The Cou~cil has always .rejected the notion 
that scope of negotiations may be broadened piecemeal. 

The Council therefore opposes S-3S67 which affects· only one ·group 
of employees. Passage of bills like S-3S67 which affect only one 
group unfortunately creates the illusion that scope of 
negotiations in New Jersey has been expanded, and makes it more 
difficult for those employee groups who are shut out from its 
limited provisions to secure similar riqhts. 

Your support for the Cowan and Jackman bills ensures fairness to 
all public employee groups and meaningful expansion of the scope 
of negotiations. 

Sincerely, 

Marcoantonio Lacatena 
Pr.esident 

{ 



•... ··z--·.-... 
.• 

NEW JERSEY ASSOCIATION OF SCHOOL BUSINESS OFFICIALS 

Craddock Prot"essioaal BuilcUq. 146 U.S. Hiabway 130, Bordentown. N.J. 08SOS 

(609) 298-SSOO 

NEW JERSEY ASSOCIATION 

OF 

SCHOOL BUSINESS OFFICIALS 

TESTIMONY PRESENTED TO 

the 

SENATE LABOR, INDUSTRY AND PROFESSIONS COMMI'ITEE 

on 

S-266, S-606, S-855 and S~3567 

(Scope of Negotiations Legislation) 

June 19, 1989 



NEW JERSEY ASSOCIATION OF SCHOOL BUSINESS OFFICIALS 

Craddock ProfessioaaJ BuiJdins, 146 U.S. HiJbway 130. Bordentown._ N.J. 08505 
(609) 298-5800 

Good Morning. My name is Nick Puleio, President-Elect of the New Jersey 

Association of School Business Officials and Business Administrator for the 

Lawrence Township Board of Education. I appreciate the opportunity to 

communicate the concerns of our membership pertaining to the proposed legisla-

tion expanding the scope of negotiations. 

The various .bills being considered raise a number of issues critical to 

the governance of a school district. It would be easy to recite a litany of 

objections o~ agreements to each issue, however, in the interest of time, I 

will limit my testimony to three concerns: 

1. The proposed legislation will. change the "balance" of negotiations 

which has taken almost twenty years to develop. 

2. There will be an attendant increase in costs to the local district. 

3. There will be a diminishing of accountability at the local level. 

A cursory review of the negotiations process will reveal that a majority 

of districts have achieved a balance, over the years, where the majority of 

language issues have been resolved and fiscal offers are the prime concern. 

They can be negotiateQ in an atmosphere which allows the negotiating teams to 

focus on one major element and, as the records indicate, come to an amicable 

settlement .. 

The introduction of a number of new items into the negotiations process 

can only serve to upset that balance and raise the spectre of increased labor 

unrest. 

?IX 
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The issue of cost is a simple process to understand for those who have 

participated in the negotiations process. Negotiations are trade-offs; when 

one participant holds a greater number of cards the other participant is forced 

to make the crucial decision - language or dollars. It is easy to say that one 

side can still say no, but that kind of thinking is naive and does not reflect 

an understanding of the outside forces impacting upon negotiations. There is 

no doubt that the expansion of issues will increase costs and this comes at a 

time when this legislature is faced with difficult fiscal decisions including 

the amount of state aid to education. 

Another issue which needs to be seriously considered as you review this 

legislation revolves around accountability., The infusion of binding arbitra

tion into the disciplinary process places the arbitrator in the position of 
I 

final decision maker -without any accountability to parents, taxpayers and 

citizens of a commun:i.ty. What message are you sending to communities aboutthe 

abilitiesof their elected board of education members and their professional 

administrators? 

Finally, what is so. dramatically wrong at the local school district level 

that it requires legislation so encompassing to upset the balance of district 

governance? I submit to you that passage of .these bills will cause labor 

unrest, additional costs with no appreciable benefit and a loss of accounta-

bility to the community for a sound ~ducation program. 

Based on these major concerns and a number of other minor issues, the New 

Jersey Association of School Business Officials opposes the proposed legisla-

tion and respectfully requests the members of this committee to seriously 

consider the negative impact of this legislation before casting their vote. 

Thank you for the opportunity to express the concerns of the membership of 

the New Jersey Association of School Business Officials. 
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MORRIS MILLS REGIONAL. DISTRICT 

48 KNOl.~ ORtVE 

ROCKAWAY, NEW .;£RSEY 07866·4088 

May 22, 1989 

'rhe Boncra.ble Raymond J. Leenia.lt. Chairperson 
Senate t.aeor, Indt~try & P;-of'2~ic:w ~itt~ 
State Rouse Annex 
Trenton, New J ecsey 08625 

eo ""e.· J£1:~~ -, .&ai. 

N.ANIJCl.! '='!!:'-'!! 

We have boon ~ce aYare that y'Ol.lr ce<r&l"C\ittee ..,ill be 
addce~ing tr~ issue of -=x~.deo: .s~t:..e Qf nE-gotiat :~;r!.!< !:y 
consideci:-:g oill tS-.3657 ·..-tlich w't.?Uld pccvidt? for .a. br-oaJ 
range of petini~ive categ'.;ri~.e of ne•;otiation. 

, The, Morris Hill.s Regionai i:',i3t'I: i c~ ~~~r.o of ::".ducatj_c.;r; ~ill 
be adopting, at their ' c~u:ar i!' .. ~r;th:.;: ~ting toni9ht. at 
7:45 P.M., a r-~~httion t:.o ~up::c.r~ .-.:t=fCSiti<;n to :t<s b.U l 
in i t.s entirety. 

Thia resolution is based on tr(at cic.;::i,.i.~nt -..·hich is ~tt:.a,;.~ed 
and which was adopted by .the \v'hart~r~ n~:.a-C"d c-f Edut:ation and 
submitted to ua for review and support. 

Aa it haa been notecL .lJ'l expanded ;;;co~.e c! ~~ctiatione 
unde~ocea ~"le ultirr..ate que.stion ::·f -;.cho sho·..:.ld ,:;oui::c-1 the 
public school$ the tf;;ocher~' l..l."~ion.s :..no c-=pt~.;ent a 
special interest, or elec~ed or appointed ot!icia!s '""00 
represent the public. 

We urge you all to stand up to the .=pecial ifl.tet:"e.sts atio..1 
vote againat this or .-,ny t~i1.1_ whi~h i:tcrt!ase-s un.i~&'l ?0'-'f'-=' dot 
the e~nee of ~lir. e-ducction and pt.blic dollars. 

~:pat 
Attachment 

... caa1~ ... :r.l.3 .... 4,.. a:::~t~CCL. 

l:tQC:.:4'M4"r. !'olf.-~ Jl!llfBtY 

Sincerely yours, 

m~t r c2 ..il+~-a.----'/ 
Manuel E. Deus 
Business Adlnini.strator/ 
Board of Education 

,..cQe!~ •::"-c ... ~ ..... ~:.• ~tc: ... -~::-. 
~c:-.·.r~a..-.:. ;.(w ~···~8t., 

Sf;J;VI"<O!I'T'J;tNT5 .1'5l0'"' Olr~\1·(.; !. f;IQt;O:~·,..•• aGj;<C),;~,...- 0iQ~w:,....,..,,. -:-:;·oiJ•'S"'tP _. .... ~ .... ~A>~T:N 

MIOO~~ S":'ATt.S ~t::Ri;CIT.:r.TtC:~• irroc.: ;t.fltw 
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,.mARTCN BOAP.O CF EDUCATION 
137 E. central Avenue 
t~ton, ~ 07885 

RESOLO't'ION 

~z:,u, ~ .;ez:ey ~isl4ture t.s .:ona.;.·~~r~~9 4 ;'\e" bi.!.l iS·!56i, 
~:u1ed Scope ~! !~OU4 tioca, Gd 

~W, loc:al !Dard.s -::! E:d\:C,,t:.or. ~ tna St..lt.s .:,f ~.'ew Je::£e~· wJ.l.J. 
loae :".An&CJem•n~ riqht-3; 

. , ~w, ~ORE ~E rr R£.SOt.~~o. :.":.i~ t.~tt SO.Ud .,! ~~~;s.t.t.en :; t!'te 

Sorcu4!h. of Wh.AC"'eoft ..;pp()Uet$ c~ll •s-356'1 .!.n. it~ ~nu:sey !o= :r.a 
foll.:;vinq reaaona : 

. J.'ll. A ~~ wc1.:!d ~vo ~;o l'l9!0t.iat:'l t.'\fl ti'J.'thvr!. ry tv i..m;~e" 
·~.nor• d..isc:ipl !.ne, such u le~t(;rs ot t'epr~~.&:ld, =•!'\e~, J.!~<l 

I 
iuapansi.;:)n• w:. t.h o: witho~t i'4Y. 

I. Z. 1. l>oar<! ....,.ld ~a ·•e •o r.oqo~u ee Me! l~ •• ·•!:. •eta •M 
all.iss:.ona t: ;\C~ '!."lftt -'a::ane d.i::•;;.i.r;l.~n.,r·:· .:r:~~c~r,s, 4:l ,.,~:2. .as 
:.C&r.-::.f:· t.i.e ·-:~r.:~s"ond.i.~~7 ~~.lt;.lJI:J ~n~ prCX"ed';.:ea !r.: e.:eh 
ac:tion. 

,;, Sindir.q arbl.t:"4t:J.on !01: disc::._,li•'l.U:' •'~~#.et.et'~ •c)•;:.;t ~e l'll.ii..,lia1:sd 
u ~. ~!~~ ~ 4tap i:: :.he .p:;.evanc• rt.u.;ed.~e. 

5. tt will coa1:. t..'1e publi.:· ~r• ~•YT !~~da .;ue !.%\ ~ rtC.~ln 
pc=a:..t:..:)n i6\ :ua<;ce~atione o: tb!a type. rf :!".4tj' a.t~e:np~ tl) 'i.~ep 

~,•~r le,1eiaate ~u~ority in ~ttar$ oC c~~~ ai~~. aagig~~or.~s, 
<U...acipUn• &nd ~IJ.Dlic .,.:w-..a~l.o:taJ. ~11~~,, th~ union :,i:l. ~e:=Ana 
rAO~e :'lO:'\ey in order :o ql,vtt up eJ-.eie ·~Wian:::ls !;:,r r.!Cre .:on tro l ot 
c!..lsa s:.c:a, a•.ti9ND4n1!a, .tn<l ~s-cipJ.~nfll. 3o.arda . ..,,_ :.:.. co !orce<i ~o 
t.:a.de :1en•y !e:- ':.h• t'iql'le 1:0 ~Ubl.i.~h t.~e:.r 'l<!\.t.;:at••,r..£l c?Ol;;.cioa. 

6. tt will ~KZ"eaaa ~"1• qwt.!.\.1:-y ot td'leetion. !'t: ~ill tl4 l~a4 tc 
lesa &ecowu:~i.lity ill 9d1JC•tJ.on. It will Nke 4i3e!~~i.n• so 
d.itticult eo achie..,e :so u t:.o ehl.l.l <:he nqht:s ot ~a ~~~ to 
cU.sciplin• 1.nette<:t.t.,,e eaach•¥:J. Th.i.3 i..' L~ ~n.fl.J..;;~ '-':.':h 
lecJiSlAt:iv• a.n4 p@l.l.~ ·~ndft tot: ~l;&r ~e4c:i1or ~"!Qt"'lltAT••.;~ .;..nc 
:cc;)~~~~.£.;•t:t, ':':'le ~a..r4 ~t ;;... ;...\ ~ ~.L.t:i~:. i:Q •.us• v.-....i.vl4ft 
Qiacipl1n4ry ~•ona ~ ~C6 OroGUCt~v\~y ~C ~lvy$48. !he 
leqial&t~on =uld p~av~t ~da !J:c:a aaei9Uino; ~eo~h•::s ·J!:•~~ 
tlley ~re needed to eJShu.ca pl'Qductivit7. 

S. S-35~7 and s-2136 'otlill e.:1c:ou.:-aqc :.~~ ~~.ion t.c ~eek t:: "!X(.ti\d. 

the l4u..~d&-y li:st e4Ch 'jea:e, ~iO!.CJ ~r• an<i x·re i.~51 ••C~~ct.:...i~la
This will be £ :teve:- c4inCJ ~:ccaa. 

-over-
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3. ~'t'h~le 5•3567 &'Ur';)Ol:tS ~0 ~~~r.d ~e ~:.:.0-b~r ~= ~e-;c~.:.~t.lle 
:..tems. J.': a~uo.lJ.i ~:ect;;daa ~~OC!.4t:iona ·~f :!~:=:::~~l.:.;"ar:y 

j t:.ra.nafer.s ar.d ~in41nq ~bi~ra~l()n :or .~ • .a~i~lin•rz- CJ.c':.cwan~ea. 
1 =ec&ue• r.he teac:he:a ·•an~ '!.~.is :u.n4aee<i, The bJ.ll is e.ct:e~eel:: 
I ona-sJ.de<l.; i.t •9;:. ·.~ee.. c;\!.; ~.o ~~e !ltoion ~a .. taxes· :r~lft t."le 

p@l:i.c:. 

·• l.Q, .l.n elJCl)ande<! seop~ ot r.eqo-t:.a tiona tu-.r!e&sco&e;: t.":.e :.:l ~aaa.!:.e 
I qu.ution ot wt\o 3~Ul4 ·~oner?l t.~e ~'.WL~ .-.: ·J~hool~ -- ':.'\fll ':eac!-:.er~ 
I !JI\ion• -.r~o rep&'ese"t 1\ spttei~l 2.:-.ttH't!'O~, .,~: ele~t'd or .1~poir.tGd 

official& ~o :epreaer.t ~~e publ~c. 

A'l"r!S"l' 

Ann ~saetti, aoArd sec:eta:y 
t~t"H~-IiTCN SO~OUGR acAllD ~)f EZ~C.\'t' ION 

Ad09ted 'oy the w"ha.r~on 

Sorouqb So&rd of &duca.tior. 
a~ :h~ ~equl~r ~~~~~q h~ld 

on May 3, 1.989 
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RESOLUTION 

WHEREAS Senate Bills 3567 (Russo), 606 (Cowan), 855 (Jackman) and 
S-266 (Dumont), commonly referred to. as 11Scope of Negotiations" bills, 
are scheduled for a public hearing today, Monday, June 19, 1989, and 

WHEREAS the Berkeley Township Board of Education, County of Ocean, 
is on record strongly opposing said senate bills for reasons herein 
cited, but not l~ited to and as follows: 

1) The bills are in the interest o.f the teachers 1 unions. 

2) The bills completely disregard the interest of the non-teaching, 
general public's rights. 

3) The bills' intent is to take away rights of management (boards of 
education) to make policy. 

4) The bills would take away from boards the power .to make policy and 
move it to the bargaining table. 

5) Senate Bills 606 and 855 would allow .unions to negotiate class 
size, clas.s placement assignment, school calendar, curriculum, 
evaluation procedures, and transfers of staff for disciplinary 
reasons, and the use.of teacher aides; additionally, approval of 
S-606 and S-855 would take away the right of school boards to 
aevelop educational policy. 

6) Senate Bill 3567 would also ban transfers for disciplinary purposes 
as well as binding arbitration £or disciplinary matters. 

7) Passage of said bills would give control of the schools to the 
union as boards would no longer be able to evaluate its employees 
for accountability to the public taxpayers which they serve. 

8) Passage of these bills would put evaluation of teaching performance 
standards into the hands of the teachers. 

9) Teachers have the protection of tenure laws; additionally they do 
have the legal right to negotiate salary, fringe benefits, h()urs of 
employment, dismissal procedures, leaves of absence, promotion, and 
ad infinitum as outlined in the New Jersey Employer•Employee 
Relations Act. 

10) Since 1979 senate and assembly similar 11 scope of negotiationsH 
bills have been continuously proposed, all of which in some form or 
other would force boards of education to balance union d.emands 
against monetary demands, ie: 11Give us this, that or the other 
thing11 or 11pay us11

• 

11) It is essential to public welfare that issues such as class size, 
with its obvious impact on budgets and taxes remain excluded from 
the bargaining table. 



12) Because boards of education are accountable to the public at large 
for providing a thorough and efficient education for the children, 
that responsibility should not be subject to blood-letting at a 
bargaining table. 

WHEREAS, the Berkeley Township Board of Education believes that 
Senate Bills 266, 606, 855 and 356 7 will not serve to improve the 
educational programs nor the r.eading and math scores nor the quality of 
te~ching, quality teaching is only as good as the teachers, and 

WHEREAS, Senate Bills 266, 606, 855 and 3567 will serve only to 
play havoc with management-employee relationships and ultimately prove 
to be extrem$ly costly to school districts, the taxpayers of individual 
communities and to the State at large, now 

THEREFORE, Be It ·Resolved by the Berkeley 'township Board of 
Education, County of Ocean, that it opposes said Senate Bills as herein 
noted, and 

Be It Further Resolved that members of the New Jersey Senate and 
Assembly vote 11N011 on said Bills. 

Elain M. Clay, 
Berkeley Township 
County of Ocean 
Adopted June 13, 1989 
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AANJ AUTHORITIES ASSOCIATION OF NEW JERSEY 
2333 Whitehorse-Mercerville Rd. • Suite 4 • Mercerville, NJ 08619 • ( 609) 584·1877 

June 7, 1989 

Senator Raymond J. Lesniak 
24-52 Rahway Avenue 
Elizabeth, NJ 07202 

Dear Senator Lesniak: 

The. Authorities Association of New Jersey opposes S-606 because the bill 
offers more managerial problems than actual help to employees. 

In the water, wastewater, and solid wast.e industry nearly 50% of all 
employees are unionized and more than 50% are civil service. These 
bargaining units have handled the needs of thes·e employees well under the 
existing law. The water, wastewater, and solid waste industry is highly 
regulated. Public Employees OSHA, Workers' Right to Know, Confined Space 
Entry Regulations, and the Toxic Catastrophic Prevention Act all protect 
the safety of employees. In addition to a complex network.of work rules 
and safety rules, employees in these industries are licensed for .specific 
tasks. The state requires employees with various licenses to be available 
to operate the plant around the clock. 

Seeing that these employees have the proper licenses and are ~cheduled to 
. work appropriately .in order to conform with the law i~ often a difficult 
~anangerial task~ Under the provisions of ~~606 e~ployees might choose to 
negotiata.permanent work locations and remove. the needed flexibility to 
move specially licensed·individuals from plant to plant as needed. · 

Authority m~nagers have an important obligation to the public to ~e sure 
that trained personnel are operating· the. plant properly. Managers also 
have an obligation to provide sewer, water, and garbage disposal services 
at as low a cost as possible. By per~itting employees to negotiate 
transferring'· assigning, sub-contracting, and st.affing the public impact 
could be detrimental. 

The public welfare must take precedence over the comforts of a few. As 
long as health and safety ·are prioritized, ancilary issues should not be 
considered in the scope of n~gotiations. 

Please do·not release this bill from committee. 

cc: Senate Labor Industry and Professions Committee 
Lucy McKenzie 
E. Robert Flynn 
Ed Buzak 
Kim Young 
Dennis PaliJler 

78X 

Sincerely, 

~~fk.:,~.· 
Elle!n Gulbinsky · 
Executive Director· 



H VICTOR GILSON 
Cn1el Schoo; Admm1strator 

CARL J. GALLELA 
Prmctpal 

THOMAS J. CHAMPION. Pres1dent 

DENNISVILLE. N.J. 082,4 

PHONE 16091 . 861 · 28~9 

May 18, 1989 

Senate Labor, Industry, & Professions Committee 
State House Annex 
Trenton, NJ 08625 

ATTENTION: Mr. Dale Davis 

Dear Mr. Davis: 

Please accept this·letter encouraging you to avoid the 
temptation of yielding to the great pressures that can be 
brought to bear by special interest groups at the expense of 
children. To save time let me simply say that Boards of 
Education are elected to serve the interests of children, 
the community, and the people 'they employ. Unions exist to 
serve the interests of union members. Please do not confuse 
either group's primary purpose. 

The Dennis Township Board of Education unanimously asks 
you to resist any temptation to expand the scope of negotia
tions. Vote NO on S-3567, s-606, and s-ass.· we would ask 
Assemblymen to do likewise on any similar bill brought before 
the Assembly. Your consideration is appreciated. 

B. Victor Gilson 
Chief School Administrator 

HVG/cp 
cc: Tamara Sutton, Board Secretary 

Dennis Township Board oe Education 
Legislative Committee 
NJ School Boards Governmental Relations Dept. 
Senator James Hurley 
Senator Raymond Lesniak 
Assemblyman Robert Littell 
Assemblyman Frank LoBiondo 
Assemblyman Edward Salmon 

Equal Opportumty Employer 

/9X 

TAMARA E SUTTON 
Secretary. 

Board of Educat1on 
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MILLTOWN BOARD OF EDUCATION 

SUZV COULTER 
Boord Secretary I Business Manager 

June 20, 1989 

134 NORTH MAIN STREET 
MILLTOWN. NEW JERSEY 08850 

Mr. Dale C. Davis, Aide 
Senate Labor Committee 
Office of Legislative Services 
State House Annex 
CN 068 
Trenton, NJ 08625 

Dear Mr. Davis, 

Telephone: 201-828-8620 
201-828-8621 

The Board of Education of the Borough of Milltown has directed me to 
notify the Senate Labor Committee of its opposition to the four biils 
regarding expansion of the scope of negotiations, specifically bills 
S-3567, S-606, S-855 and S-266. 

A member of our Board serves on the executive committee of the Middlesex 
County School Boards Association, as well as the legislative liaison to 
the New Jersey Schools Boards Association. Through him, the Board is 
kept abreast of all pending legislation. 

The Milltown Board of Education wishes you to relate to the Senate 
Labor Committee its complete support of the enclosed resolution adopted 
on June 5th by the Middlesex County School Boards Association, opposing 
the four aforementioned bills. 

Please keep this district apprised of any pending action on this matter. 

Yours truly, 

~~ Q() .,q11Zt 
Suzy CouTter 
Board Secretary 

encls 



MIDDLESEX COUNTY SCHOOL BOARDS ASSOCIATION 
RESOLUTION ON EXPANSION OF THE SCOPE OF NEGOTIATIONS 

WHEREAS, 

WHEREAS, 

WHEREAS, 

WHEREAS, 

WHEREAS, 

WHEREAS, 

RESOLVED, 

RESOLVED, 

bills S-3567, S-606, S-8SS and S-266 have been introduced into the 
legislature and would expand the scope of negotiations in the area. of 
disciplinary procedures, permissive categories of negotiated items and 
expansion of the mandatory list of negotiated items; and 

I 

passage of.these bills would serious erode the ability of local boards of 
education to respond to public and legislative demands for increased 
accountability of staff; and 

· passage of these bills would impact economically on districts, both· in · 
tenns of incresaed litigation arising from the binding arbitration 
requirement for disputes involving disciplinary actions as well as 
increased monetary or benefits settlements resulting from boards 
conceding such increases in exchange for maintaining control over 
disciplinary procedures; and 

passage of bills expanding scope of negotiations by adding a permissive . 
.category inappropriately places educational policy decision making into 
the context of collective bargaining; and 

passage ofthese bills may potentially incresae the likelihood of strikes as 
· boards hold fast to pos.itions which they beleive are in ;the best interests 

of the district; and · 

passage of these bills exclusively benefits employee associations in a 
manner which contravenes the public interest in education; now, 
therefore, be it 

that the Middlesex County School Boards Association opposes S-3567, 
S-606, S-8SS and S-266 and views this proposed legislation as contrary· 
to the public interest of a free, appropriate education; and be it further 

that the Middlesex County School Board Association urges the Senate 
Labor Committee to reject these bills, thus reaffuming that control of the 
public schools must remain with the public. 

Adopted at an Executive Committee 
meeting of the MidQlesex County 
School Boards Association on JuneS, 1989. 

Randy Ellen Solomon 
President 
Middlesex County School Boards Association 

\. 
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June 21, 1989 

Senator Raymond Lesniak, Chairman 
Senate Labor, Industry and Professions Committee 
24-52 Rahway Avenue 
Elizabeth, New Jersey 07202 

Dear SenatorLesnia.k: 

I ask that the following commen.ts be incorporated as part of tlie 
record of the public nearing held on May 22, 1989 on S-266, S-606, and 
S-855 in accordance with Dale Davis's, instructions. 

The Department of Higher Education opposes these three bills which 
would all expand the . scope of public · sector bargaininc to include -
permissive subjects. The New Jersey Supreme Court decided in Ridgefield 
Park Ed. Ass 'n v. Ridgefield Bd .. of Ed., 78 N.J. l44 (1978) to eliminate 
permissive subj·ect-s recognizing. that management had to be protected 
against itself in the bargaining process 'in order .to protect the public's 
interests. For instance, should class size become permissively 
negotiable, then faculty would have a hand in determining an 
institution's staffing needs. Having a voice in such decisions may 
greatly influence an institution's economic well-being, size and 
mission. Should permissive subjects again become negotiable, the 
governing body of an institution of higher education would lose the 
~bility to govern effectively. 

Permissive subjects typically involve educational policy. A 
requirement that such subjects be open to negotiation would severely 
limit boards of trustees from exercising their statutory prerogatives to 
make policy decisions. Citizen participation in determining educational 
policy would be similarly limited because ·issues currently deliberated 
and decided in open public meetings would be negotiated in closed door 

. collect! ve bargaining situations. The court in. the Ridgefield dee is ion 
indicated that the "potential difficulties should be carefully considered 
by the Legislature before taking any action expressly to · authorize 
permissive negotiability with respect to all public employees." The 
Ridge.field. decision makes 1 t clear that negotiation should only be 
required where it would not significantly interfere with the exercise of 
inherent management prerogatives pertaining to the determination of 
governmental policy. We support that concept because it is in the 
public; s best interest that management remain accountable to the public 
by adopting policies an~ setting terms in· full view of the public and the 
Open Publiq Meetings Act. 

~,1)( 
.\~,.,. .fn·,_r•J/ r~.t n Eqn~li ()p_nortW.'Il!/ Emplo_'t<.'r 
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Expanding the negotiation process to include permissive subjects 
would also affect the negotiation process itself. The negotiations are 
labor intensive, time consuming and costly to the public now. Adding 
permissive subjects would burden the system greatly. Strikes could ensue 
resulting in a waste of state dollars and time. In addition, management 
and labor resources of the institution would be diver~ed from 
institutional responsibilities to negotiations. 

Our institutions would suffer as a result of suc,h a proposed 
legislative change.. Expanding the scope of negotiations will immediately 
place the labor unions in a much stronger bargaining position. If the 
number of i te!llS to be negotiated increases, it follows that the unions 
will need to obtain agreement on more items in more areas in order to 
satisfy its membership. Management has nothing to gain from such a 
situation, but would undoubtedly be forced into compromising some 
important management prerogatives to prevent. the occurrence of labor 
problems. 

Finally, i-llegal subjects for negotiations now include, among other 
things, those that are statutorily controlled as well as those 
p;-omulgated in regulations adopted. to implement the statutes. Under the 
terms of S-606, agency regulations would become negotiable. Such a 
propo.sal is logically inconsistent because regulations which implement 
law should be given the ~ame protection as the law itself. In addition, 
the Rew Jersey Supreme Court clearly articulated in B.J. State College 
tocals v. State Bd. of Higher Ed.,. 91 B.J. 18 (1982) that unions are 
protected agalQt an ag.ency ·regulating to avoid· negotiating. Prope~ly 
promulgated regulations should be protected in the same manner as 
statutes. 

For all the above reasons, the Department of Higher Education 
strongly opposes these three legislative proposals and asks that the 
committee recognize the importance of preserving an equitable negotiation 
process, of protecting the public's best interest and of preventing the 
expansion of negotiable subjects. Rev Jersey's system of higher 
education and its pursuit of excellence would be severely hampered by a 
broadening-of public sector bargaining. 

c Senate Labor, Industry 
and Professions Committee 
Members 

Dale Davis, Committee Aide • 
t 
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BOARD Of EDUCATION 

TOWNSHIP OF MONT AGUE 
-Top of New Jersey-

RD #5, BOX sn 
MONTAGUE, NEW JERSEY 07827 

PHONE: (201) 293-7400 

WHEREAS, the Senate Labor Committee is currently considering 5~3567 (Russo), 
S-606 (Cowan), S-855 (Jackman), and S-266 (Dumont) which. would expand the 
scope of negotiat.ions to mandate bargaining of assignment of extra
curricular duties as well as making board's disciplinary authority for some 
infractions a mandatory subject of negotiations; and 

WHEREAS' the Montague Township Board of Education believes that S-3567 I s-
606, S-855, and S-266 will cost the public more· money in negotiated 
settlements when boards are forced to pay more to retain their legitimate 
authority as well as more money in legal fees when boards are forced to 
defend their legitimate exercise of authority; and 

WHEREAS, ·the Montague Township Board of Education·further believes that this 
expansion of the scope of negotiations will lead to a decrease in the 
quality of education by putting a chill on the rights of a board to 
discipline ineffective teachers at a time when the legislature and public 
are demanding better teacher performance and accountability; and 

WHEREAS, the Montague. Township Board of Education also maintains that this 
legislation will increase. the number of strikes when boards feel compelled 
to hold. steadfast to a position that will not allow unions to limit local 
board rights to protect the ch'ildren and the public interest; and 

. I 
WHEREAS, the Montague Township Board of Education believes that such 
unwarranted expansion o-f the scope. of negotiations unde~seores the ultimate 
que$tion of who should control and be re~ponsible for the public schools-
elected or appointed officials who represent t.he public ot the teachers 
unions who represent a special interest; 

NOW THEREFORE BE IT RESOLVED, the Montague.Board of Education hereby express 
its strong opposition to ·S-3567, S-606, S-855, and S-266 and request that 
the Senate Labor Committee reject this legislation as being·contrary to the 
interest of every school district and ·to the interests of the public at 
large; ana· 

BE IT FURTHER RESOLVED that copies of this resolution be sent to all members 
of the Senate Labor Committee, the Honorable Senator Wayne Dumont, 
Assemblyman Robert Littell, Assemblyman Garab.ed Baytaian, Sussex County 
boards of education, and the New Jersey School Boards Association. 

Adopted by the Montague Board of Education 
at their public meeting, June 12, 1989. 

Willia'i(J. l!oylan, 
Board President 
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JOIDT 
INTERN A R~IY:lli~'iW~ E R HOOD 

Teamsters • lhaUffeurs housemen and Helpers 

EXECUTIVE 90APO 

FRANK CARRACINC =·es. 

JOSEPH PECORA. JR . Vice-Pres. 

GIROLEMO MUSSO; Sec.-Treas. 

FRANK LUCIOI, Rec. Sec. 

2424 MORRIS AVENUE 
UNION. NEW JERSEY 07:2.3 

Phone: (201) 686-8450 

Ju.nt. 30, 1989 

Th~ HonoJta.bl~ CluLiJuna.n & MembVL6 o6 . 
New J VL6 ~y S~na.tt. La.boJt I ~tluj & 
PJt.O 6 e.&~.W nat CommUt~~ 
S e.rtttt~ Build.i.ng 
T Jtt.YLto n, New J eJrA ~ 0 8 6 25 

Ho rulh.i1b.l~ Ge.n.tlmne.n: 

EXECUTIVE BOARD 

ANTMONY CATENARO. Trustee 

.. ROBERT FEENEY. Trustee 

New J~/fA~y: Te.am6tVt4 Jo.i.nt Cou.ncll. No. 73 ha..6 ta.ktn note o6 th~ ~ge.nda b~6oJt~ 
you., .incl.u.dUtg pJt.Opo4ul. am~ndmt.nto o6 .tht. Pu.b.Uc. Employt.U RdaUon6 Act. . 

It .fA .th~ po~W.on o6 Jo.int. Counc.il No.· . . 13 .tha.t .th~ ·6C.Op~ o6 nt.go.tia.ti.on6 
.6hou.td b~ ~x.pa.ndt.d 6oJL pu.b.Uc. vnptoye.u :tiJ pJtovidt. tlt.tLt all. .u.nion · pJtopo.6at6 b~ 
pvr.m.Ut~d UJitk.Ut th~ 4C.Opt. o~ c.oU~etiv~ baJtga.i.nhtg, which Jtd.a:t~ tJJ hou/L6 o6 
woJLk, c.oru:LUion6 o6 wollk, Jtatu o6 pa.y, .6!J6tvn o6 Jt.vnu.nVUttion, ma.nn.i.ng, ~U ..U:. 
tt66~c.U the. woJtk. toad, heaLth a.nd 4a.6e.tfJ o6 baJtga.UU.ng unU vnptoyt.u, gt.nVt.al. 
4a.6d1f a.nd heaLth uv-Utonmur.t.a.l 6ttc.tolt4 a.4 t;h~y tt66tc.t oiL c.ou.td a.66~d th~ u.nU 
emptoyt.e-4, .i..ntvr.nal -dt.pa;.U:mur.t.a.l Jr.Ul.e.& ~U th~y tt6 6~ct th~ unU vnployt.u, !Wlu 
a.4 th~y a.66tct th~ u.YLU vnptoy~u, anq mand.a.toJty g-"t.Uva.nc.e. and a.JtbUJr.a.t,i.n 
pJtDc.e.du.ltl.·; o.thvr. tha.n .int.eJLUt aAb~n, 6oJt. aU c.oU~c:ti.v~ c.on.Ota.c.t pJtO-

vL6i..on6. 

l.t .i4 4u.brn.U:WJ. tlt.tLt thvr.e. .iA UILgV'Lt ne.~d to iUmina.tt. tht. pJLUUI.t u.n
.!Le4LiAti..c. li..rnli:itti-on6 upon tht. pllUVlt ab.i..U.J:JJ o6 pu.b.Uc. vnptoye.u to nt.go.ti.a.te 
the. i;ttJ~~t, whi..c.h. m.i..ghtl.y a66~c.t them, thW. oam.i.Ut-4 a.nd thW. 6utull~. 

F Jtttnk CaltiUlc.i.no , 
PJtu-ide.nt 
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