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N-otice of Ap 1peal. 

( Filed, January 18th, 1928.) 

New Jersey Supreme Court 

PETER SHIELDS ( Harry Dar ling-
ton, Jr., Asignee), 

Plaintiff, 
vs. 

CAPE MAY REAL ESTATE COM-
P ANY J ( Frank D. Schroth, Re-
ceiver, substituted), 

Defendant. 

Action at LR\V. 

Notice of 
Appeal. 

To Mccarter & English, Attorneys of Plaintiff: 

PLEASE TAKE NOTICE that the defendant, 
Cape May Real Estate Company ( Frank D. 
Schroth, Receiver, substituted), appeals to the 
Court of Errors and Appeals in the last resort in 

10 

20 

all causes from the whole of the judgment and 
order entered in the above action on or about Janu- 30 
ary 20th, 1927, discharging with costs the Rule to 
Show Cause why the judgment in favor of the 
plaintiff, Peter Shields, and against the defendant, 
Cape May Real Estate Company, should not be 
opened, upon the following grounds : 

1. That the Supreme Court discharged said Rule 
to Show Cause, whereas the said court should have 
granted the sa1r_ie and -opened and set aside said 
judgment for the following reasons : 40 
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Notice of Appeal. 

( 1) ~rhe said bond and warrant upon which 
said judgnient was entered in favor of plain-
tiff, Petel' Shields, and against defendant, Cape 
May Real Estate Con1pany, was executed by 
said Co1npany to said plaintiff, who was at the 
tin1e its President and one of its Directors, 
and the execution and delivery of said bond 
and warrant was. never approved or ratified by 
the Directors , or Stockholders of said Company. 

(2) That the claiin in the affidavit of Peter 
Shields for $22,500, constituting a portion of 
the total an1ount for which said judg1nent was 
entered, was for c01nmissions for the sale of 
land of said Cape May Real Estate Company 
and unenforceable, as authority therefor was 
not in writjng as required by the statute of 
frauds of the State of New Jersey. 

( 3) That the defendant, Cape May Real 
Estate Company, never authorized the execu-
tion and delivery of the aforesaid bond and 
warrant to the plaintiff, Peter Shields. 

( 4) That the aforesaid affidavit upon which 
said judgn1ent was entered by confession upon 
said bond and warrant, does not in substance 
specify the true consideration of the bond and 
does not substantially comply with the statute 
in such case 1nade and provided in that (a) 
said defendant Company was not indebted to 
said Peter Shields in the sum of $31,041.75, 
( b) the swn of $22,500 stated in said affidavit 
to be due and owing, was not due and owing, 
as th.e sale upon which said claim for cominis-
sion was based, was not made nor consum-
mated by · said Peter Shields, ( c) the balance 
of $8,541.75 s,tated in said affidavit was in 
large part paid to the plaintiff, Peter Shields. 

( 5) Said bond and warrant was not given 
by said corporation for moneys expended by 

3 
Notice of Appeal. 

said Peter Shields for its benefit nor for 
service s rendered by him in effecting a sale of 
a portion of its property. I 

( 6) The defendant corporation moved to 
annul said judgment within a reasonable time. 

( 7) The defendant corporation repudiated 
said judgment and the clain1 of said Peter 10 
Shields upon which said judgment was entered, 
within a reasonable time as conte1nplated by 
the decisions of the court of last resort in this 
State. 

( 8) Neither the defendant corporation nor 
Frank D. Schroth, its Receiver, were guilty of 
lacl1es in repudiating said judgment and the 
claim of said Peter Shields, and 1noving in the 
above action to open and set aside the same-
a written stipulation having been signed and 20 
filed in the above action by Frank D. Weaver, 
former attorney of record of plaintiff, Peter 
Shields, and J. I-I. Gaskill, former attorney of 
record of the defendant Co1npany, as follows ,: 

"Owing to the appointn1ent of Receiver 
for the defendant and certain complications 
growing out of the same; it is hereby stipu-
lated and agreed, betw€en the counsel of the 
respective parties, that this matter may be 
continued without prejudice until such time 30 
as formal notice is given to the attorney of 
the plaintiff by the attorney of the defend-
ant." 

No formal notice was given by the attorneys of 
the pl aintiff, Peter Shields, pursuant to the afore-
said s,tipulation. and the substituted attorney for 
the Receiver pr01nptly took depositions and brought 
the matter on for: argument before the Supreme 
Court. 40 
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Laches cannot be attributed to Frank D. Schroth, 
appointed Receiver of the defendant corporation 
by the Court of Chancery of the State of New 
Jersey. 

Dated, January 17th, 1928. 

LINDLEY M. GARRISON, 
Attorney of Defendants-Appellants. 

Pe ,t,ition to Open Judgment on Bond 
and wa .:rrant. 

(Filed February 16, 1923.) 

20 NEW JERSEY SUPREME COURT. 

30 

PETER SHIELDS, 
Plaintiff, 

V. 

CAPE MAY REAL ESTATE 
COMPANY, 

Defendant. 

The petition of the Cape May Real Estate Com-
pany, a corporation of the State of New Jersey ,, 
respectfully shows: 

FrRST.-Tha t judgment was ente 1red against your 
petitioner in the Supreme Court of this State on 
the twenty-fourth day of October, nineteen hundred 
and seventeen, at the suit of Peter Shields on a 
Bond and Warrant of Attorney dated the twen-

40 tieth day of October, nineteen hundred and seven-

5 
Petition to Open Judgment on Bond and Warrant. 

teen, payable on den1and, signed "Cape May Real 
Estate Co1npany by Peter Shields, President." 

SEC0ND.-That said Peter Shields was removed 
from the presidency of your petitioner company 
on the twenty-fifth day of October, nineteen hun-
dred and seventeen, and that the present officers 10 
of your petitioner company had no lmow ledge of 
said Bond and Warrant of Attorney and the entry 
of said judgment until very recently, to wit, April 
22nd, 1920, and at once took steps to investigate 
the sa1ne. 

THIRD.-The minute book of the company n_ow 
in the possession of the ,officers of your petitioner 
c01npany shows no resolution or action of the di-
rectors of the company, authorizing the execution 20 
of said Bond and Warrant of Attorney. 

FounTH.-That said bond is payable on demand, 
and that no demand was ever made for the pay-
1nent of the same nor does the affidavit upon which 
judgn1ent was entered state that any demand was 
1nade. 

FIFTH.-That Peter Shields, who signed said 
Bond and Wa ,rrant of Attorney as President of 
the Cape May Real Estate Company, is the same 30 
Peter Shields to whom said bond was made and 
who swore to the affidavit upon which judgment 
was entered. 

SIXTH.-That no notice of said clailn, the con-
sideration of said bond, was ever given the stock-
holders of your petitioner company, or demand 
made for the payment of the same, or that judg-
111ent w,ould be -entered against the petitioner 
cmnpany. 40 
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SEVENTH.-That your petitioner is not now, and 
was not at the time of the execution of said Bond 
and Warrant of Attorney, indebted to said Peter 
Shields in any sum whatever, and that said Bond 
and Warrant of Attorney ·was given without any 
consideration. 

EIGHTH.-T'hat no part of the property of peti-
tioner was sold to the United States of America 
prior to ~July 1st, 1917, as set out in the affidavit 
upon which judgment ,Yas entered; that the con-
sideration for the largest part of said Bond and 
Warrant of Attorney as set out in the affidavit 
is for services in connection Virith a sale -of part 
of petitioner's property. 

NINTH.-That at the time of said Bond and 
Warrant of Attorney ·were executed and said judg-
ment entered, notices to all stockholders of peti-
tioner company had been sent out for a meeting 
to elect officers; that prior thereto the resignation 
of said Peter Shields. had been requested and re-
fused to be given; that he no longer represented a 
n1ajority holding of the stock of the company, and 
had every reason to believe he ··would no longer 
be continued as an officer in your petitioner com-
pany. 

TENTH.-That said judgn1ent was assigned by 
the said Peter Shields to Harry Darrlington, Jr., 
for the consideration of one dollar ( $1.00). That 
your petitipner is informed that the said Harry 
Darlington, Jr., is the son-in-law of the said Peter 
Shields. 

Your petitioner, therefore, pirays that said judg-
ment be opened, set aside and declared null and 

7 
Petition to Open JwaJgment o,n Bond and Wwrr·ant. 

void and said Bond delivered up to be cancelled, 
and your petitioner will ever pray. 

NELSON Z. GRAVES, 
President. 

JOSEPH H. GASKILL, 
Attorney for Petitioner. 

Nelson Z. Graves, being duly sworn, says he is 
and has . been since October 25th, 1917,' president 
of the Cape May Real Estate Company, the above 
named petitioner. 

That he has read thej foregoing petition and that 
the matters and things therein s.et forth are true 

10 

to the best of his knowledge, information and 20 
belief. 

NELSON Z. GRAVES. 

Sworn and subscribed before me, this 
24th day of June, A. D. 1920. 

THOMAS J. HUNT, 
A foreign Commissioner of Deeds for New 

Jersey in Pennsylvania, at the City and 
County of Philadelphia, 8. W. Cor. 30 
Fifth and Walnut Streets. 

Service of a copy ,of this petition acknowledged 
this 29th day of June, 1920. 

WESCOTT & WEA VER, 
Attorneys for Plaintiff. 

40 
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., ss . State of New Jersev, } 
County of Camden, · · 

Thomas L. Gaskill, of full age, being duly sworn 
according to law on his oath says \ that he served a 
true copy of the within petition upon Norman 
Grey, Attorney, by leaving a copy thereof at his 
office with a person in charge thereof at or about 
eleven o'clock in the morning of June 29th 1 1920. 

THOMAS L. GASKILL. 

Sworn and subscribed before me this 
29th day of June, A. D'. 1920. 

M. H. DIVERTY, 
M. C. C. of N. ,J. 

10rder to Show ·Ca .use. 
( Filed February 16, 1923.) 

NEW JERSEY SUPREME COURT. 

PETER SHIELDS, 
Plaintiff, 

V. 

CAPE MAY REAL ESTATE 

COMPANY, 
Defendant. 

Upon reading and filing the petition of the above 
named defendant, with the affidavit of its president 

40 annexed, 

• 

9 
Order to Show Gause. 

It is, on this twenty-eighth day of June, A. D . 
one thousand nine hundred and twenty, on mo-
tion of Joseph H. Gaskill, attorney for the 
defendant, 

ORDERED that the said Peter Shields, plaintiff, 
and Harry Darlington, Jr., assignee, show cause l0 
before our Supreme Court at the State House in 
the City of Trenton on the second Tuesday of No-
vember next, at the hour of ten o'clock in the fore-
noon or as soon thereafter as the same can be 
heard, why the said judgment should not be opened 
and declared null and void. 

It is further ordered that a copy of this rule be 
served on the said Peter Shields and Harry 
Darlington~ Jr., or their respectice attorneys with-
in five days from the date hereof, which copies 
need not be certified. 

It is further ordered that the parties hereto have 
leave to take testin1ony upon the usual notice be-
fore a Supreme Court Commissioner, to be used 
upon the hearing on the return of the rule. 

FRANK S. KATZENBACH, JR., 
J. S. C. 

Service of a copy of this rule aclu1ow ledged this 

20 

29th day of June, 1920. 30 
WESCOTT & WEA VER, 

Attorneys of Plaintiff. 

State of New Jersey, } . 
C 

ss .. 
ounty of Camden, 

Thomas L. Gaskill, of full age, being duly sworn 
according to law o~ his oath, says that he served 40 
a true copy of the within order upon Norman Grey, 
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attorney, by leaving a copy thereof at his office with 
a person in charge thereof at or about eleven 
o'clock in the morning of June 29th, 1920. 

THOMAS L. GASKILL. 

10 Sworn and subscribed before me this 
29th day of June, A. D., 1920. 

20 

30 

40 

M. H. DIVERTY) 
M. C. C. of N. J. 

Judgnient Bond. 

KNOW ALL MEN BY THESE PRESENTS, 
that Cape May Real Estate Company, a corpora-
tion of the State of New Jersey, is held and firmly 
bound unto Peter Shields, of the City and County 
of Cape May, and State aforesaid, in the sum of 
sixty-two thousand and eighty-three dollar8 and 
fifty cents ($62,083.50) lawful n1oney of the United 
States of America, to be paid .to the said Peter 
Shields, his certain attorney, executors, ad1nini-
strators, or assigns; to which payment well and 
truly to be made it does hereby bind and oblige 
itself, its successors and assigns, firmly by these 
presents. 

Sealed with its corporate seal, dated the twen-
tieth day of October, in the year of our Lord one 
thousand nine hundred and seventeen. 

The condit ion of this obligation is such, that 
if the above bounden Cape May Real Estate Com-
pany, its su0cessors or assigns, or any of them. 
shall and do well and truly pay, or cause to be paid, 
unto the above na1ned Peter Shields, his certain 
attorney, executors, administrators or assigns, the 

11 
Judgment Bond. 

just sum of thirty-one thousand and forty-one dol-
lars and seventy-five cents ($31,041.75) with in· 
terest, on demand, without any fraud or further 
delay, then the above obligation to be void, or else 
to be and remain in full force and virtue. 

IN WITNESS WHEREOF, the said Cape May 
Real Estate C01npany has caused these presents 10 
to be signed by its president, its corporate seal to 
be hereto affL"X:ed, attested by its secretary, the day 
and year first above written. 

CAPE MAY REAL ESTATE COMPANY ' 

Attest: 

C. EARLE MILLER) 
( Seal) Secretary. 

[ CORPORATE SEAL] 

By PETER SHIELDS) 
President. 

To Francis D. Weaver, Esq.~ or to any attorney 
of any Court of Law in New Jersey or elsewhere: 

This is to authorize you to appear for Cape May 
Real Estate Company, a corporation of the State 
of New Jersey, in any court of competent jurisdic-
tion, in case of the breach of the condition of the 
above bond, and confess judgment for the penalty 
therein contained as of the last or any subsequent 
term, with costs of suit and release of errors and ' this shall be your sufficient warrant .. 

IN WITNESS WHEREOF) the said Cape May Real 
Estate Gon1pany has caused these presents to be 
signed by its president and its corporate seal to 
be hereto · affixed, attested by its secretary this 

20 

30 

40 
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twentieth day of October, one thousand nine hun-
dred and seventeen. 

CAPE MAY REAL ESTATE OOJ\iPANY, 
By PETER SHIELDS, 

President. 
10 Attest: · 

0. EARLE MILLER., 

( Seal) Secretary. 
[ CORPORATE SEAL] 

Affidavit of Peter Shields. 

State of New Jersey, } . 20 0 f "'1 ss, .. ounty o Uamden, 

Peter Shields, being duly sworn, on his oath, 
deposes and says, that the true consideration of 
the bond of which the preceding is a copy, and 
on which judg1nent is about to be confessed, was 
and is as follows : 

The sum of twenty-two thousand five hundred 
dollars ,, justly and honestly due and owing from 
said Cape May Real Estate Company to depon-

30 ent, for his services and expenses. in connection 
with the sale to the United States of A1nerica of 
a certain portion of the property of the company 
prior to July 1st, 1917, wi.th interest from said 
date; the su1n of eight thousand five hundred and 
forty-one dollars and seventy-five cents, money 
advanced by deponent for the benefit of the said 
Cape May Real Estate Company, between the 1st 
day of April, 1916, and the 1st day of October, 
1917, as follows : For fire insurance on the property 

40 of said company, seventy-nine dollars and fifteen 
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cents, with interest from J-uly 16th, 1917; for 
materials furnished said company, work and labor 
perfor1ned by others for said company, one hundred 
dollars and thirty-two cents. with interest fro1n 
July 1st, 1917; salaries and office expenses due the 
employees of the co1npany, twenty-five dollars, 
with interest from August 1st~ 1916, four hundred 
dollars, with interest fron1 Dec. 16th, 1916, seven 
hundred and eight dollars and ninety-six cents, 
with interest from October 1st, 1917; taxes due the 
State of New Jersey, the Township of Lower and 
the City of Cape May, in said county, one hundred 
and fifty dollars, with interest from August 1st, 
1916; one thousand one hundred and seventy-six 
dollars and eighty-six cents, with interest from 
June 10th, 1916; one thousand seven hundred and 
thirty-one dollars and eighty-three cents, with in-
terest from August 15th, 1917 ; interest on bonds 
and mortgages upon the property of the company, 
two thousand seven hundred and three dollars and 
thirty -eight cents, with interest from June 7th, 
1916; one thousand three hundred and thirty-five 
dollars, with interest from December 22nd, 1916, 
and one hundred and thirty-one dollars and twenty-
five cents, with interest from January 15th, 1917, 
and that said bond and warrant were executed 
pursuant to a resolution of the Board of Directors 
of the Cape May Real Estate Company, and that 
the debt for which judgment is confessed is justly 
and honestly due and owing to deponent, and that 
the judg1nent . is not confessed to answer any 
fraudulent intent or purpose, or to protest the 
property of the defendant from its othP-r creditors. 

PETER SHIELDS. 

Sworn and subscribed before me this 
24th day of October, A. D. 1917. 

E. G. 0. BLEAKLY, 

Sup. Ct. Oom'r. 

10 

20 

30 

40 
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NEW JERSEY SUPREME COURT. 

Of the Term of June, One thousand nine hundred 
and seventeen. 

PETER SHIELDS) 

Plaintiff, 
v. 

CAPE MAY REAL ESTATE 
COMPANY) 

Defendant. 

The defendant's appearance to this action is 
20 entered, and judgment confessed to the plaintiff 

for the sum mentioned in the above obligation, by 
virtue of a warrant of attorney thereunto annexed, 
and pursuant to the directions of an act entitled 
"An Act directing the mode of entering judgments 
on bonds and warrants of attorney to confess judg-
ments," whereupon it is considered that the said 
Peter Shields do recover against the said Cape 
May Real Estate Company, the sum of sixty-two 
thousand and eighty-three dollars and fifty cents, 

30 debt, and four dollars and fifty cents costs of suit. 

40 

Judgment signed, and ordered to be entered 
according to law, this twenty-fourth day of Octo-
ber, in the year of our Lord one thousand nine 
hundred and seventeen. 

E.G. C. BLEAKLY, 
Sup. Ct. Com'r. 

15 

Assig~nment. 

NEW JERSEY SUPREME COURT. 

PETER SHIELDS) 
Plaintiff, 

v. 

CAPE MAY REAL ESTATE 
COMPANY) 

Defendant. 

Westcott & Weaver, Attorneys. 

Entered October 25, 1917. 

Debt 
Costs 

$62,083.50 
4.50 

Assigned to Harry Darlington, Jr., as per the 
following assign1nent: 

This Indenture, made the fifth day of August, 
in the year of our Lord, one thousand nine hun-
dred and eighteen, 

Between Peter Shields, party of the first part, 

And Harry Darlington, Jr., party of the sec-
ond part. 

WHEREAS, the said party of the first part, on 
the twenty-fifth day of October, in the year of our 
Lord one thousand nine hundred and seventeen, 
recovered a judg1nent in the New Jersey Supreme 
Court against Cape May Real Estate Company for 
the sum of sixty-two thousand eighty-three dollars 
and fifty cents, and four dollars and fifty cents, cost 
of suit, as by the _ record thereof will a pp ear : 

NOW THIS INDENTURE WITNESSETH, 
that th; said party of the first part, in considera-

10 

20 

30 

40 
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tion of one dollar and other considerations to him 
duly paid, has sold, and by these presents . doth 
assign, transfer and set over unto the said party of 
the second part, and his assigns, the said judginent 
and all sum and s111ns of money that 1nay be had 
or obtained by means thereof, or on any proceed-
ings to be had thereupon. 

AND the said party of the first part doth hereby 
constitute and appoint the said party of the second 
part and his assigns, his true and lawful attorn eys 
irrevocable, with power of substitution and revoca-
tion, for the use and at the proper costs and 
charges of the said party of the second part, to 
ask, demand and receive, and to sue out executions-, 
and take all lawful ways . for the recovery of the 
money due or to become due on the said judgment, 
and on payment to acknowledge satisfaction or 
discharge the same. 

AND attorneys, one or mor-,e, under hi1n for the 
purpose aforesaid, to 1nake and substitute, and, 
at pleasure to revoke; hereby ratify and confirm-
ing all that my said attorney or substitute shall 
lawfully do in the premises. 

AND the said party of the first part doth cove-
nant that there is now due on the said judgment 
the sum of thirty-one thousand forty-one dollars 
and seventy-five cents and costs and interest from 
October 24th, 1917, and that he will not collect 
or receive the sa1ne, or any part thereof, nor re-
lease or discharge the said judgment, but will own 
and allow all lawful proceedings therein, the said 
party of the second part saving the said party of 
the first part ha1·mless of and fro1n any costs in 
the premises. 

17 
Assig nment. 

IN vVITNESS WI-IEREOF, the said party of 
the fir st part has he reunto set his hand and seal 
th e day and year first above written. 

PETER SI-IIELDS. (Seal) 

Sign ed, sealed and delivered 
in the pre sence of 

F. D. WEAVER. 

State of New Jersey, }ss.: 
County of Can1den, 

BE IT RE1\1EMBERED,that on this fifth day 
of AuQUst in the year of our Lord one thousand 

b . 
nine hundred and eighteen, before me, a Master m 
Chancery of New Jersey, personally appeared 
Peter Shields, who, I am satisfied, is the assignor 
in the within deed of assignment nan1ed, and I 
havino- first made known to him the contents 
thereif he did acknowledge that he signed, sealed 
and delivered the same as his voluntary act and 
deed, for the uses and purposes therein expressed. 

Recorded August 6, 1918. 

A true copy. 

F. D. WEAVER, 
M. C. C. of N. J. 

ENOCH L. JOHNSON, 
Clerk. 
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Stipulation. 
_( Filed F 'ebruary 16, 1923.) 

NEW JERSEY SUPREME COURT. 

PETER SHIELDS, 
Plaintiff, 

v. 

CAPE MAY REAL ESTATE 

C QMPANY, 
Defendant. 

Owing to the appointment of receiver for the 
defendant and certain complications growing out 

20 of the same .; it is hereby stipulated and agreed, 
between the counsel for the respective parties, that 
this matter may be continued without prejudice 
until such time as formal notice is given to the 
attorney of the plajntiff by the attorney of the 
defendant. 

30 

40 

Dated, September 1st, 1920. 

FR.A.NK D. WEA VER, 
Attorney of Plaintiff. 

J. H. GASKILL, 
Attorney of Defendant. 

lU 

Order of Subs.titution. 
(Filed February 16, 1923.) 

NE,V JERSEY SUPREME COURT. 

PETER SHIELDS, 
Plaintiff, 

v. 

CAPE MAY , R:B1A.L ESTATE 
COMPANY, 

Defendant. 

It appearing that since the petition was filed 

10 

to open the judginent entered in the above stated 
cause, and the rule to show cause granted thereon, 20 
that Frank D. Schroth has been appointed receiver 
of the Cape May Real Estate Company. 

It is, thereupon, on this twenty- _fifth day of 
De.cember, nineteen hundred and twenty-two, on 
motion of Joseph H. Gaskill, attorney of the de-
fendant, ordered that Frank D. Schroth, receiver 
of the Cape May Real Estate Company be and he is 
hereby substituted party defendant ·and petitioner 
in the above stated matter. 

FRANK S. KATZENBACH, 
·Justice of Supreme Court. 

I consent to the entry of the foregoing order. 

WESCOTT & WEA VER, 
Attorneys for Plaintiff. 

30 

40 
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Order.of Withdrawal of Stipulation of 
Facts. 

(Filed November 14, 1923.) 

NEvV JERSEY SUPREME COURT. 

PETER SHIELDS, 

Plaintiff, 
v. 

GAPE MAY REAL ESTATE 
COMPANY, 

Defendant. 

On n10tion of Joseph H. Gaskill, attorney for 
20 the above named defendant, it is on this ninth day 

of November, One thousand nine hundred and 
twenty-three, 

30 

40 

ORDERED, that the Stipulation of Facts hereto-
fore. filed in the above stated case be and the same 
is hereby withdrawn fro1n the files and that the 
parties to the above named action have leave to 
take testin1ony, in accordance with the rules and 
practice of this court. 

J. H. GA8KILL, 
Attorney of the Defendant. 

We consent to the entry of the above Rule. 

McCARTER & ENGLISH, 
Attorneys of the Plaintiff. 

21 

Order of Substitution. 
(Filed November 30, 1923.) 

NEW JERSEY SUPREME COURT. 

PETElt SHIELDS, 
Plaintiff, 

v. 

CAPE MAY REAL ESTATE 

COl\1:PANY, 
Defendant. 

It is on this twentieth day of November, A. D. 
One Thousand Nine hundred and twenty-three, 

10 

on n10tion of Joseph I-I. Gaskill, attorney for de- 20 
fendant, 

ORDERED, that Ljndley M. Garrison, Esq., be 
and is hereby substituted as attorney for the above 
named defendant in the place and stead of said 
Joseph H. Gaskill. 

Let this Rule be entered. 

FRANK L. KATZENBACH, JR. 

30 
I consent to the entry of the above Rule. 

JOSEPH H. GASKILL. 

40 
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Depositions on Be ·half of De:fendants-
App ,ellants. 

( Filed January 6, 1926.) 

NEW JERSEY SUPREME COURT. 

PETE1R SHIELDS, 
Plaintiff, 

v. 

CAPE MAY REAL ESTATE 
COMPANY, 

Defendant. 

Action at 
Law. 

Deposition on behalf of the defendant in the 
above entitled cause, taken before me, Alfred B. 
Van Houten, a Master in Chancery of Ne.-w Jersey, 
at my office, 75 Montgomery Street, Jersey City, 
New Jersey, this first day of October, 1925, at two 
o'clock in the afternoon, under rule to show cause 
entered in the above entitled cause, pursuant to 
notice hereto annexed. 

AP PE ARAN CES : 

Messrs. MCCARTER & ENGLISH (Mr. McLaughlin)' 
Attorneys for Plaintiff. 

LINDLEY M. GARRISON, Esq., Attorney for Defend-
ant and FRANK D. SCHR0~'H, Receiver. 

It is stipulated that the depositions be taken 
stenographically and the signatures of the wit· 
nesses waived. 

23 
Frank D. S chro,th-Direct E xa,mination. 

State of New Jersey, } . 
C f 

ss .. 
ounty o Hudson, 

FRANK D. SCHRO'rH, being first duly sworn 
according to law, on his oath, deposes and says: 

Direct Examination by Mr. Garrison: 

Q,. Where do you reside? A. Trenton. 
Q:. You were appointed receiver of Cape May 

Real Estate Company, in an action in which Peter 
Shields was complainant, and Cape May Real 
Estate Company was defendant? A. Yes, sir. 

Q·. The actual appointment -was made upon t~e 
advice of Vice Chancellor Backes? A. Yes, sir. 

Qi. Which appointment was made, as I recall it, 
on the 17th day of July, 1920? A. Yes, sir. 

Q. And you have since that time continued to 
act as such Receiver? A. Yes, sir. 

Q,. Have you what was given to you, by who-
ever gave it to you, as the Minute Book of the 
company? A. I have. 

Q. Will you produce it? A. I have two Minute 
Books here, sir. 

Q. Where did you obtain these? A. I think I 
go,t them at the home of Mr. Graves, or the Mer-
chant's National Bank of Cape May; I just don't 
remember where I got then1; I may have gotten 
them at Mr. Graves' office. After my appointment 
as receiver I gathered all the records together from 
different sources and I got these from one of those 
different sources. 

Q,. 'l'hey were represented to you, by whoever 
delivered them to1 you, as the regular Minute Books 
of the company? A. Yes, sir. 

(Minute Eooks marked Exhibits D-1. and 
D-la for Identification.) 
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24 
Frank D. S chrofh,--Oross Examinc1,tion. 

Q. No'\v, ·were you given any other papers which 
,vere alleged to be l\!I:inutes? A. Yes, I have one 
other book. 

Q. v\'ill you kindly produce that? A. Yes, sir. 
Q. Where did you get this? A. My recollection 

of that book is that I got from the office of Wes-
cott & vVeaver, in Can1den. 

Q. They were at that tirne counsel fo1r Peter 
Shields? A. Yes, sir. 

(Book produced by ·witness n1arked Ex-
hibit D-2 and by agreement of counsel a 
photostatic copy is substituted in place of 
the original.) 

Cross Exarnina tion by Mr. McLaughlin : 

Q. Mr. Schroth, do you recall who gave you these 
Minute books, the first ones, which were called D-1 
and D-la? A. I do not, sir; there were a great 
many records, books, ledgeirs and vouchers, which 
I got fr0111 a number of different s,ources.; some 
I got at the home of Mr. Graves at Cape May; some 
I got at the office of Mr. Graves in Philadelphia; 
others I got at the Merchant's National Bank in 
Cape May; and I gathered together, following my 
appointn1ent as receiver, all of these various rec-
ords from all the sources I could find. Just where 
I got these books I do not recall ; I think I got, 
those at the ho1ne of Mr. Graves, at Cape May. 

Taken and sworn to before me this 
1st day of October, 1925. 

ALFRED V. VAN I-I OUTEN' 
Master in Chancery of New Jersey. 

25 
Charles 0. Norris-Direct Examination. 

State of New Jersey, } . . ss .. County of Hudson, 

CIIARLES C. NORRIS, being first duly s-worn 
according to law, on his oath, deposes and says: 

Direct Examination by l\ifr. Garrison: 

Q. You are a member of the Philadelphia Bar, 
are you not, Mr. Norris? A. I am, sir. 

Q .. And have been for how many years? A. 
Twenty-two years. 

Q. Were you connected with the Creditors' Pro-
tective Co111111ittee which was f.ormed in respect of 
the affairs of1 N. Z. Graves and N. Z. Graves, Inc.? 
A. I ·was, str; I was counsel for them. 

Q. ,¥hat shape did that committee assume for 
the purpose of that liquidation? A. The:y trans-
ferred assets which they had purchased at a prior 
Receiver's sale to a corporation which they formed, 
called the Mutual Liquidating Company. 

Q. The name of that c01npany was afterwards 
changed to ·what? A. That I don't lmow, s!ir. Dur-
ing my association it was not changed. 

Mr. Garrison: I will state that the Min-
uteS' prove that it was subsequently changed 
to Greater Cape May, Inc. 

Q. During the time you were connected wi,th it, 
it was called the Mutual Liquidating Company? A. 
It was called the Mutual Liquidating Co1npany. 

Q. Who had the handling of that co1npany on 
behalf of this conunittee of creditors; '\\rho actually 
attended to the physical handling of it? A. I did, 
SU. 

Q. Where was your office at that time? A. My 
office was at 800 West End Trust Building, Phila-
delphia. 
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Chc1,rles C. Norris-Direct Examina ,tion. 

Q. Did that comn1ittee have in its posses'Sion 
any stock of the Cape May Real Estate Company? 
A. It had. 

Q. How much? A. My recollection is that it' 
had so1nething over 16,000 shares. 

Q. Have you any knowledge as to whether this 
10 ·was more than a majority or less than a 111ajority 

of the outstanding stock? A. I do know that it 
was more than a majority. 

Q. It was a controlling interest in the company? 
A. A controlling interest in the company. 

Q. "That did you do in respect of directors to 
handle the affairs 1 of the Cape May Real Estate 
Company after you had become poss 'essed of this 
stock and therefore had the controlling interest? 
A. We appointed several persons as directors. 

20 ,vhen I say appointed, I mean we designated the111, 
and by reason of the control of the stock we had, 
they were elected as our representatives. 

30 

40 

Q1
• When did your connection of this character 

begin with the Cape May Real Estate Company? 
A. Th-1y recollection, sir, is that it Legan in the :B.,all 
of 19L5. 

Q. How long did it continue? A. And continued 
until October 12th, 1917. 

Q. During that period where did you hold the 
meetings of the Board of Directors of the Cape 
May Real Estate Company? A. 'I'hcy were all held 
in my _offi.0e, in the vVest End Trust Building, Phila-
delphia. 

Q. What had you to do with the preparation of 
the Minutes of such meetings? A. I prepared all 
of the Minutes '. 

Qi. I now show you two books, which have been 
n1arked for identification as Exhibits D-1 and D-la, 
and ask you whether you have ever seen them be-
fore? A. Yes, I have. 

27 
Charles C. Norris-Direct Exarnination. 

Q. What are they? A. They are the Minute 
Books of the Cape May Real Estate Company, 
which ·were in 111y posrsession fro1n the Fall of 1915 
until October 12th, 1917. 

Q. Do you know the signature of C. Earl Miller, 
who was secretary of that co1npany? A. I do, sir. 

Q. Look at one place in those books which rep-
resents his signature, and tell 111e whether that is 
his signature? A. Turning to pag e 222 I s:ay, yes:, 
that is the signature of C. Earl Miller, as .. secrefary. 

Mr. Garrison: Mr. McLaughlin does not 
require 1ne to go through each place where 
this signature appears for me to identify the 
signature, and I now desire to offer the books 
in evidence. 

( Minute books admitted, without obj~c-
tion and marked Exhibits . D-1 and D-la, 1n 

' evidence.) 

Q. Did the Mutual Liquidating Co111pany ever 
have any business arrangements with Peter Shields, 
in respect of the property which it had in its pos-
session? A. Yes, sir; it did. 

Qi. I hand you, Mr. Norris, a printed. copy ~f 
Staten1ent of Claim and annexed papers, 111 a suit 
in the Court of Common Pleas No. 5, of the County 
of Philadelphia, September Term, 1917, of Peter 
Shields against Mutual Liquidating Company, and 
ask you to look at Exhibit A, and tell me whether 
that is a copy of the agreement that was made be-
tween Peter Shields and the Mutual Liquidating 
Con1pany? 

Mr. Garrison: I s:hall later offer an ex-
emplified copy of this. record. . 

Mr. McLaughlin : Right there, I think, I 
will object to that on the ground that it is 
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28 
Charles C. Norris-Direct Emamina ,tion. 

inc0111petent, immaterial and irrelevant, and 
. outside of the scope of the pleadings in this 
matter. 

A. Yes, sir; that is a copy. 
Q. What payments, in respect of this contract, 

were received by the Mutual Liquidating Company 
from Shields? 

M~._ McLaughlin: I object to that on the 
same grounds, namely, that ' it is outside of 
the 'Scope of the pleadings, incompetent, im-
material and irrelevant to this issue; and if 
Mr. Garrison is going to continue his exami-
nation along this line I desire that my ob-
jection apply to all questions relating to it. 

Mr. Garrison: So far as, my consent' is 
necessary I am entirely willing to take all of 
this testimony subject to the objection on the 
other side that it is irrelevant and immate-
rial. I understand that you do not object' to 
it on the ground that it is incompetent be-
cause this is not an exemplified copy? 

Mr. McLaughlin: We do not object to it 
on that ground. 

A. Mr. Shields paid the s:um of $15,000; he paid 
the sum of $10,000 and he made certain other pay-
ments; I cannot testify from recollection as to 
what those payments aggregate but he did make 
certain pay1nents out of the proceeds of the sale of 
real esrtate as provided in this agree1nent. 

Q. Now, to clear that answer up, as I under-
stand it, if, in respect to the subject matter of 
this cont1ract, he was able to find a purchaser for 
so1ne of the property which you had agreed to sell 
Shields, you would then release it so it could be 
sold to his purchaser, and! credit him with the 

29 
Charles C. Norris-Direct Examination. 

amount of n1oney that he got, as if it were paid 
by hiin under this contract? A. Yes, sir; that is 
correct. Without reading the entire agreement to 
refresh my ll'ecollection, I believe that he was to 
receive a certain portion of the purchase price of 
each property which he sold, which was to be ap-
plied against his obligation under this contract. 10 

Q. Now, did the 1\,[utual Liquidating Company 
clain1 that Shields had not complied with his con-
tract so that he was entitled to the transfer of 
the assets which are 1nentioned in the contract? 
A. Yes; he did not comply with all of the terms 
of the contract, and the assets ,vere not transferred 
to hin1. 

Q. What ·was finally done ,vith the assets? A. 
The assets finally, on October 12th, 1917, were sold 
to Mr. Nelson Z. Graves. 20 

Q.. And transferred to 'hin1 when? A. Trans-
f errred to him on October 12th, 1917. 

Q. When had that bwrgain been made with N el-
son z. Graves, in consequence of which the trans-
fer was n1ade to hin1? A. That agree1nent was 
made about September 13th, 1917. 

Q. You have stated that the Mutual Liquidat-
ing Company, after it i acquired possession of a con-
trolling interest in the Cape May Real Esta~e Com-
pany, designated the directors? A. That 1s true, 30 
sir. 

Q. Did you eyer designate Mr. Peter Shields as 
such directo1·? A. I a1n not quite cleaw whether 
l\ifr. Shields was a director before the Fall of 1915; 
if he was not a director at that time then he was 
elected hy virtue of our control of the stock. 

Q. Suppose he was a director before that? A. 
If he was a director before that time he was ,con-
tinued as director, our stock was voted for him; 
if that appears to be the case. 40 
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0luurles 0. N orris-D ·irect Examination. 

Q. Did you cause his designation as president of 
the Cape May Real Estate Company, also? A. 
Yes, sir. 

Q. Did you have any conversation with Peter 
Shields after the time in September, when you say 
that the Mutual Liquidating Company had agTeed 
with Graves to transfer the assets in question, 
which had been the subject n1atter of the Shields 
contract, to Graves? A. You mean Septe1nber, 
1917? 

Q. Yes. A. Yes, sir. 
Q. About what ti1ne in Septen1ber, 1917, did you 

have this conversation? A. It was probably with-
in three or four days after September 13th, 1917. 

Q. What was the conversation, as well as you 
can remember it? A. We had undertaken-and 
when I say "we" I mean the Creditors' Protective 
Oommittee had undertaken-to turn over and 
transfer the stock, and also to turn over to Mr. 
Graves, the purchaser, the resignations of such per-
sons who1n we had appointed or elected to the 
boards of the various companies, including the 
Cape May Real Estate Company, and I asked Mr_ 
Shields to give me his resignation, and he said that 
he would later on, but he was not prepared to do 
it at that particular time. 

Q. Did you have any subsequent conversations 
with him about the saine subject n1atter? A. Yes, 
sir. 

Q. vVhat was the next date, or the next dates 
that you can reme1nber? A. One conversation was 
j,ust prior to October 12th, 1917, and the other one 
was shortly after October 12th, 1917. 

Q. What were those conversations? A. In each 
instance I asked him to give n1e his resignation 
so that I might deliver it to Mr. Graves; and in 
each case he replied that he would give it in due 

31 
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time, but that he was not prepared to give it at 
those times. 

Q,. Did you say anything to Mr. Shields in re-
spect of the situation between the Mutual Liqui-
dating Co1npany and Mr. Graves; and if so, what? 
A. Yes, sir. 

Q. Whatever you are about to tell us, did you 
say it in that first interview that you speak of as 
having been had with Mr. Shields about October 
12th, 1917? A. Yes, sir ; I did tell Mr. Shields a 
day or two after we concluded the contract, about 
September 13th, 1917, that we had sold all of the 
assets to 1'1:r. Graves and that we wanted to deliver 
the resignations of all the directors, or such of 
them as might be asked for. 

Q. Among those shares were these 16,000 odd 
shares of the Cape May Real Estate Company? A. 
Yes, sir; that is true. So that there may be no con-
fusion, if I might say this, the sale by- the Credi-
tors' Con1mittee to Mr. Graves was of all of the 
assets, and as most of the assets, with some excep-
tions, did not have anything to do with this prop-
erty, represented stock in the Mutual Liquidating 
Company, the transaction took the form of a sale 
of the stock of the Mutual Liquidation Company to 
1VIr. Graves. 

Q. And that would carry with it, of course, the 
16 000 odd shares of the Cape May Real Estate 

' Company? A. Which would carry with it those 
shares. 

Q. Just so that the record may be complete in 
that respect, do you recall whether the agreement 
of April 1st, 1916, between the Mutual Liquidating 
Company and Shields was ever, by consent) ex-
tended beyond the original expiration date? A. 
Yes, sir; I do. 

( Exemplified copy of statement of claim 
to be marked Exhibit D-3 in evidence.) 
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Charles 0. Norris-Direct Examination. 

Q. Was it so extended? A. Yes, sir; it was ex-
tended. 

Q. When did the last extension expire? A. My 
recollection is that it expired on the last day of 
July, 1917. 

Q .. The 31st day of July, 1917? A. The 31st 
10 day of July, 1917. 

Q. Have you any knowledge of some negotia-
tions which Mr. Shields carried on with the Navy 
Department of the United States government, in 
respect of the sale of certain lands to the govern-
ment? A. Yes, sir; I have. 

Q. Can you tell us what land was the subject 
matter of those negotiations? A. It was a tract 
of land for an aviation field in the neighborhood 
of Yale Avenue, at Cape lVIay, New Jersey. 

20 Q. I show you a book produced by the receiver, 
a photostatic copy of which has been admitted in 
evidence as Exhibit D-2, and ask you whether you 
ever saw that book before? A. No, sir; I have 
never seen that book hef.ore. 

Q. These other Minute Books you identified were 
in your office? A. Yes, sir. 

Q. Where were the books of account of the com-
pany, between the dates that you have stated the 
Mutual Liquidating Company controlled the affairs 

30 of the Cape May Real Estate Company? A. They 
were al ways in my -office. 

Q. Was there any other depository of books or 
records of the c01npany than your office during 
that period? A. No, sir; I had all the books and 
records of the company. 

Q. I-lad you any knowledge at the time, or when 
did you first have know ledge, of a purported meet-
ing of the board of directors of the Cape May Real 
Estate Company on September 20, 1917, held at 

40 Cape May City? A. The only knowledge I had of 
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Charles 0. Norris-Direct Examina ,tion. 

it was sometime after October 12th, 1917; Mr. 
Shields at the time I asked hiln for his resigna-

' tion, told me that he had oonducted a meeting else-
where than in my office; I did not know and he did 
not tell me what business was transacted. 

Q. When did you first have knowledge of a pur-
ported meeting of the board of directors of the 10 

. Cape May Real Estate Company held at Cape May 
on October 20, 1917? A. I never knew of such a 

. meeting. 
Q.. And October 30th, the same answer? A. I 

never knew -of such meetings. 
Q. Mr. Norris- A. Before you do that, may I 

qualify that last answer? I did not know what 
meeting he referred to, or whether it was a formal 
n1eeting of the Cape May Real Estate Company, 
or its directors. 20 

Q. You are referring to something you say 
Shields told you about the September meeting? A. 
Yes, sir. 

Q.. I-Ie merely spoke of some meeting, and you 
did not know what it was? A. I did not know 
anything about what it was; he merely made the 
staten1ent that he had held a meeting after Sep-
ten1ber 12th, 1917. 

Q . Now, have you s01nething before you that will 
enable you to tell us what lands are the 'Siuhject 30 
matter of the negotiations which Peter Shields car-
ried on with the Navy Department"? A. Yes, sir; 
I have from my :files a blueprint showing the loca-
tion of a tract of 57. 727 acres situated on a plan of 
Cape May property. 

Q. That isi the legend; is that what you mean? 
A. As ·we kne,v it; and lying between Cape May 
Avenue on the · South, and Cape May Harbor on 
the north, and by . Princeton Avenue, or a projec-
tion of Princeton A venue on the West, and a pro- 40 

. , jection of Kansas Avenue on the East. 
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Cha;rles C. Norris-Direct E xamin -a,tion. 

Mr. Garrison: I offer this blu eprint in 
evidence in connection with the witness' tes·· 
timony to illustrate what he has stated in 
respect to this. 

(Blueprint marked Exhibit D-4 in evi-
dence.) 

Q. Now, title to that property at that time w-as 
vested in whom? A. In the Cape May Real Estate 
Company. 

Q. What was the purchase price then being 
talked about? A. My recollection is that it was 
$150,000. 

Q. Was that purchase completed? ' A. It was 
never completed, so far as I know; and my knowl-
edge extends no further than October 12th, 191 7. 

20 Q. You were present, as I understand, and p,re-
pared the minutes of all the meetings of the Board 
of Directors of the Cape May Real Estate Com-
pany between what dates? A. Between the Fall 
of 1915 and October 12th, 1917. 

Q. During that period ·was any corporate ac-
tion taken in respect of any comn1issions to be 
paid to JVIr. Shields in respect of the sale of these 
57 acres? A. No, sir; no acti _on was taken . 

Q. Do you know of any agreement between the 
30 Cape May Real Estate Compnny and Mr. Shields 

in respect of the payn1ent to be made to hin1 for 
the sale of this prope1·ty? A. No, sir; I know 
of no such agreement. 

Q. Are you qualified to state whether, during 
the period that you had active cha rge of thiR mat-
ter, there "\Vas or was not such an agreement? A. 
There was not such an agreement. 

Q. Is lVIr. T. M. Lamb still living? A. Yes, sir~ 
he is. 

40 Q. And is l\ir. C. L. Busby still living? A. Yes., 
sir. 
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Charles · C. Norris-Direct Examination. 

Q. And they are here present? A. Yes, sir. 
Q,. Where was the business of the Cape May Real 

Estate Con1pany between the periods that you have 
mentioned transacted? A. It was all transacted ' from 1ny office in Philadelphia. 

Q. Did they have another office anywhere else? 
A. Yes, sir; they had an office in Cape May City, 10 
New Jersey. 

Q. I hand you Exhibit D-2. and call your atten-
tion to the 11th page thereof, where you will find 
an itemization of various sun1s of money; the par-
ticular n1atter to which I call your attention read-
ing as follows: "4th: For $1,594.18 advanced _ by 
Mr. Peter Shields on account of salaries, interest, 
office expenses, fire insurance, etc., as f.ollows :" and 
I ask you to look through ,vhat follows and tell us 
whatever you know in respect of those items. For 20 
instance, the first item is, "April 12, 1916, Russel 
Robinson, Carpenter." A. I know nothing of those 
items. 

Q. Now, confine yourself to just that one for 
the present. A. For that particular item. 

Q. Do you know anything about the next one; 
that is hardware? A. May I answer it in this 
way-

Q. Yes; any way that will give us light on it. 
A. Mv recollection is that Mr. Shields did incur 30 .., 
some small expenses with relation to the Cape May 
Real Estate properties but they were very small 
in amount. Well, I have no recollection of these 
particular items, that is, Robinson, Ware, Cal-
houn, Cape May Light & Power Company. 

Q. Just stop there for a minute. What did you 
want to say in respect of these particular items? 
A. I have no knowledge -of those particular items; 
but I have re~oilection that son1e items of that 
character, very small in amount, had been incurred 40 
by Peter Shields prior to October 12th, 1917. 



36 
Charles C. Norris-Direct E xamina ,tion. 

Q. And if he did not receive reimbursement for 
those items from the company, according to your 
idea, he was entitled thereto ; is that correct? A. 
I think he was entitled thereto. 

Q,. Now comes August 1st, 1916, to reinstating 
charter of con1pany; do you know anything about 

10 that at all? A. Well, I have a recollection that the 
fees had not been paid to the State of New ·Jersey, 
and I remember that Mr. Shields had some 
negotiations concerning the reinstaternent of the 
charter. If he paid that sum, I think that he was 
obligated to do so under the tern1s of his ·contract. 

Q. The next item is apparently under the same 
date, civil engineer, account of salary, $25? A. I 
don't know of that, but I do know that a number 
of plans were drawn at the direction of Mr. Shields. 

20 Q,. The next item is that of bookkeeper, $400? 
A. I am very sure and I know that we never made 
such an appropriation, because the books were kept 
in my office. 

Q. What do you mean by appropriation? A. By 
the board of directors of the company, or by any-
one, authorizing such appropriation. 

Q. What do you mean ~y appropriation? A. 
Payment. 

Q. He doesn't contend you made it; he contends 
30' he made it. A. If he did, there was no reason for 

it, because all of the books were kept by me and 
my clerks. 

Q. Am I correct in understanding your testi-
mony, that there was not any obligation on behalf 
of the Cape May Real Estate Company to pay $400 
for a bookkeeper? A. Yes, sir ; that is correct. 

Q. And if he paid it, as I understand, it was un-
warranted? A. Yes, sir. 

Q. Office $35.84? A. It is conceivable that he 
.40 may have incurred some slight office expenses at 

Cape May. 
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Q. January 15th, 1917, J. S. Leaming mortgage, 
interest; what mortgage was that, do you know? 
A. I do remember that there was a mortgage held 
by J. S. Leaming, and that foreclosure was 
threatened, and I remember that he did pay that 
sum. 

Q. Is that part of what was in that contract, 10 
too? A. That would be part of his obligation 
under the contract. 

Q. Reeves, plu1nbing, 50 cents; I suppose you 
don't know anything about that? A. I don't know 
about that. 

Q. What is this next? A. Kreth & Sullivan, in-
surance, $79.15; I know nothing about that. 

Q. L. S. Eldridge, $5. Septen1ber 1st? A. I 
think that was a proper item; I think probably he 
paid th at in connection with some proceeding in 20 
Cape May. 

Q. Was 1\1:r. Eldridge a Cape May lawyer or 
smnething like that? A. He was. 

Q. Bell Telephone Company, phone; do you know 
anything about that? A. 1 know nothing about 
that. 

Q .. Did you have a telephone in the office down 
there? A. That I can't say. 

Q. Williams, Brown & Earl, blueprints? A. It 
is conceivable that they may have made blueprints 30 
in connection with the sale of' the property. 

Q. Noah H. Brown, $11.25. cleaning? A. It is 
conceivable that that was probably incurred as an 
expense; the company owned houses, which they 
rented. 

Q. ·secretary's salary $600? A. I don't know 
of that at a 11, nor was there any authorization that 
that sum should b~ paid. · 

Q. Office expense, $108.96? A. I know nothing 
about that. 40 
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Cross Examination by Mr. McLaughlin: 

Q. Was the company, during this period frmn 
May 16th to Septen1ber 16th, n1aintaining an office 
in Cape May? A. Yes, sir; it had an office in Cape 
May, which was the registered office. 

10 Q. Was there smneone employed in that office 
as secretary? A. No, sir. 

Q. You are sure of that? A. I an1 quite sure 
of that. 

Q. 'l'hen would you say that the item alleged in 
Mr. Shields' bill, page 11 of D-2 in "Fourth," 
nan1ely-or rather on page 13 of D-2, for Secre-
tary, salary $600 was not paid as the secretarv of 

i u 

the company? A. I can only answer it in this way, 
lVIr. McLaughlin: It certainly was not authorized 

20 to have been paid. 
Q. You don't question thi~ fact that l\£r. Shields 

expended the moneys set out in his bill under 
"Fourth," do you? A. No; I have no reason to 
question that; he may have paid it. 

Q. Can you say whether or not there wai;;; a 
bookkeeper employed in 1916 at the office in Cape 
May at all? A. I know there was not, sir. 

Q. You know there ·was no bookkeeper there? 
A. That is correct, sir. 

30 Q. Now, during this period from 1915 to October 
12th, 1917, were you the Secret:uy of the Cape 
May Real Estate Company? A. No, sir; I was not 
the secretary. 

(~. During that period who was the secretary? 
A. I can't remember, sir. Dnring a large part of 
the period one of the gentfo1nen appearing on the 
Board of Directors, in the employ of Colonel 
Franklin D'Olier, was secretary. 

Q. During part of the period? A. During part 
40 of the period; and subsequently C. Earl Miller. 

Q. Do you recall approximately when Mr. Miller 
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was made secretary? A; C. Earl Miller became 
secretary on July 5th, 1917. 

Q. And he was secretary, was he not, on Sep-
ten1ber 20th, 1917? A. Yes, sir; he was. 

Q. And he was secretary, was he not, on October 
20th, 1917? A. I don't know, sir; I know nothing 
what.ever as to what occurred after October 12th, 10 
1917. 

Q. Then you don't know whether or not he was 
still secretary also on October 30th, 1917? A. No, 
sir; I don't know. 

Q. These negotiations with the United States 
_governn1ent, which you say Mr. Shields was . con-
ducting, regarding the purchase of a proposed 
aviation field, was it? A. Yes, sir. 

Q. You say that he did not complete those ne-
gotiations for the sale? A. Yes, sir; I say that 20 
the negotiations were not completed. What I rnean 
by that is this: Up until October 12th, 1917, ther8 
had not been co1npleted an agreement for sale. 

·Q. Now, let me ask you again: Do you say that 
Mr. Shields did not complete the negotiations for 
the sale of this property which you have referred 
to, to the govern1nent? .A. That is my recollection, 
sir. By negotiations I understand you mean the 
consummation of negotiations in the form of an 
agreement, all the tern1s of which were agreed 30 
upon? 

Q. Yes? A. Yes. 
Q. Then you say that he did not consummate 

the terms of this sale with the government; is that 
right? A. Yes, sir; that is correct. 

Q. And did not sell the property to the govern-
ment? A. That is correct, sir. 

Q. I show you a paper,- Mr. Norris, on the letter-
head of Hep burn; Dechert & Norris, purporting to 
be a letter addressed to Mr. Peter Shields, 1512 H. 40 
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Street, N. W. Washington, D. C., dated May 1st, 
1923, and ask you who signed that letter? A. That 
is my signature. 

Q. For your firm? A. For my firm; yes, sir. 

(Letter marked Exhibit P-1 for Identifica-
tion.) 

Q. In this letter occurs the following language : 
"Concerning the sale of land to the United States, 
I know that this sale was due entirely to your 
efforts"; what did you mean by that? A. I 1neant 
by that that he had conducted all the negotiations, 
had done a great deal of work. By sale I did not 
mean to imply that the sale had been consummated. 
Of course I have no knowledge beyond October 
12th, 1917, as to whether or not an agreement was 
made or the sale accomplished. 

Q. After that date, you n1ean? A. After that 
date. 

Q. By that, I take it, you 1nean that you had no 
kno-\vledge that the terms of the sale were actually 
concluded? A. I do know that up to October 12th, 
1917, an agreement of sale with all of the terms 
defined, had not been reached. 

Q. I will ask you that again. ( Lam-, question 
repeated.) A. No, sir; that is not what I mean. I 
n1ean to say that up to October 12th, 1917-

Q. I think you answered the question, Mr. 
Norris. I don't want to hold you up, but - A. 
\Von't you repeat the question? 

Q. ( Last question repeated.) A. That is correct. 
I have no knowledge that the sale was ultimately 
concluded, because my information extends only to 
October 12th, 1917. 

Q. Now, Mr. Norris, I don't think it is inten-
tional, but you do see111 to be evading a direct an-
swer to my question. A. I have no intention to 
evade it. 
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Q. Exactly; I don't think so. Will you please 
repeat my question again? ( Last question re-
peated.) A. I have no knowledge whether or not 
a sale was actually concluded. 

Q. Further down in this letter, lVIr. Norris, 
occurs the following language : "The ter1ns of the 
sale were definitely concluded, and my last knowl- 10 
edge of the transaction was that we had submitted 
a brief of title to the solicitors general department 
of the United States, who in turn referred it to, I 
think, the United States District Attorney of New 
Jersey." What do you mean by that _language, 
nainelv "The terms of sale were definitely con-
cluded';? A. What I n1ean by that was this : The 
neo-otiations had been entered into in June or July, 
of \917, for the sale of the property; my recollec-
tion is that an offer was 1nade by the Cape May 20 

. Real Estate Company to sell this tract of land, 
and it was accepted by the Navy Department, with 
certain conditions relating to dredging. Those con-
ditions, however, were not finally determined, and 
all was to be subject to the approval of some 
higher authority, I don't remember what _it ~as. 
A form of deed was prepared at 1ny instigation, 
a brief of title was prepared, and it was sub-
mitted to the solicitor for the Navy Depar~ment 
and subsequently, at his direction, to an Assistant 30 
District Attorney for Northern New Jersey: whose 
name I have forgotten. But up to that time the 
same had not been conclurled, because all of _the 
tern 1s had not been agreed upon. My recollect10n, 
after this lapse of tiine, is that a part o~ the con-
sideration was to have been either set aside of the 
purpose price for dredging, or -a contrac~ was to 
have been entered _ ~nto with some dredging com-
pany and the Cape Ma:v Real Estate Company; 
and that was to be finally approved by the Navy 40 
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Department. That had not been done up to Octo-
ber 12th, 1917. 

Q .. Again referring to Exhibit P-1 for identifi-
cation, I call your attention to the following lan-
guage: "I do know, however, that up until this 
time you had been in constant negotiation with · 
the United States and had consumn1ated the terms 
of sale." A. Well, that was an entirely correct 
state1nent, so far as it went. My recollection is 
that those ter1ns, which I have specifically stated 
a · minute ago, had not been approved. 

Q. You say that was a correct statement? A. 
That was a perfectly correct state1nent. 

Q. That Mr. Shields had consun1mated the ter1ns 
of sale? A. With the qualifications that I have 
stated, that is true, yes. 

Q. I have read you everything in the sentence, 
Mr. Norris, that is relevant; I will ag nin read the 
sentence: "I do know, however, that up until 
this tiine you had been in constant negotiation 
with the United States and had consun1rnated the 
term:;; of sale" and now ask you was that state-
1nent correct? A. That was a correct state1nent, 
which I would like to qualify by stating that it 
was not intended to mean a consummation of a 
sale in the sense that if the purchaser had been 
an individual there could have been maintain ed 
an action for speci fie perf or1nance. 

Q. In the next paragraph of the letter occurs 
the following language : "I also know that you 
advanced certain taxes on property of the Cape 
lVIay Real Estate Company and other properties 
in Cape 1\1:ay, at a time ,vhen the (Jap e May Real 
Estate Company had not the moneys to pay these 
taxes"; is that correct? A. That is correct. 

Mr. Garrison: I desire to offer in evidence 
frmn Volu1ne 2 of the United States Statutes · 
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at large a proclamation of Woodrow Wilson, 
President of the United States, dated the 
2nd day of December, 1918. 

Re-direct Exainina tion by Mr. Garrison : 

Q. And I hand the witness a cop~ of the ~roc-
lan1ation and ask him whether he 1s able, from 
the lano·uaO'e of that proclaination, to state whether 
the 1a:d ,:hich the president states herein he is 
about to . conden1n for the United States Govern-
inent does or does not embra0e the 57 odd acres . 
that he has been talking about? A. Yes, sir; that 
does include the area that I am talking about and 
is included in this description. 

Char les C. N o-rris - Re-direct Examination. 
Q. More land is included in the president's 

proclamation than the 57-odd a~res that you have 
been talking about? A. That 1s true. 

Q. But the 57-odd acres are included? A. That 
is true sir. . 

Q. You have been referring to :'1hat ~lu~pr1nt 
in respect of the land that is contained w1th1n the 
pr·oclamation showing that it includes the 57-odd 
acres· what is the legend on that blueprint? A. 
"Condition of Field Property and Harbor in Cape 
May, New Jersey." 

Mr. Garrison: I offer that in evidence to 
illustrate the witness's testimony. 

Q. Won't you point out on that map what the 
proclaination does cover on the map? A. ~t the 
point of the westerly line of 1:ale Avenue with the 
hiO"h water mark of Cold Spring Harbor-

Q. T1hat is at the north of the n1ap? A. That 
is at the north of the map. 

Q. And y ale Avenue is toward the east? A. 
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Toward the eastern side of the map; that is in a 
general easterly, then southerly, then westerly 
direction, following the ~vater line of Cold Spring 
Harbor to the Atlantic Ocean. 

Q,. That makes sort of a bay-window effect there, 
right straight around? A. Yes, sir; to its point 
of intersection with the westerly line of Yale 
Avenue. · 

Q. This little block in there that is headed 
"United States Coastal Aerial Station", is, as I 
understand it, the 57½ acres that we have been 
talking about? A. Yes, sir. 

( Map admitted in evidence without objec-
tion and marked Exhibit D-5.) 

Mr. Garrison: Mr. McLaughlin, I aS'su1ne 
that it would be much more satisfactory on 
both sides and for the court, if, instead of 
returning these books to the court with this 
exa1nination we agree upon extracts there-
fro1n, each of us taking such extracts there-
from as we n1ay desire, and si1nply taking 
those up in place of the books which would 
be a very burdensmne thing to have to copy; 
and I suggest that I select whatever parts 
of the Minutes I want and sub1nit then1 to 
you, and you do, and we will each use those 
copies in place of the originals. 

Mr. McLaughlin: The books wHl be kept 
in your custody for the time being so that 
they will be available for us for .examina-
tion? 

Mr. Garrison : Yes. 
It is stipulated by and between counsel 

that they may arrange between themselves 
and substitute such excerpts from these min-
ute books as they may desire, so that it will 
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not be necessary to return these large books 
with this testimony to the court as exhibits. 

Taken and sworn to before me, this 
1st day of October, 1925. 

.ALFRED B. VAN HOUTEN; 10 
Master in Chancery of New Jersey. 

State of New Jersey, } . ss .. 
County of Hu.dson, 

NELSON Z. GRAVES., being first duly sworn 
according to law, on his oath, deposes and says : 

Direct Examination by Mr. Garrison: 20 

Q. Where do you reside, ]fr. Graves? A. Phila-
delphia. 

Q. You were a director of the Cape May Real 
Estate Company, were you not? A. Yes, sir. 

Q. Did you resign as a 1nember of the Board 
of the Cape May Real Estate Company from the 
15th day of May, 1915, down to and including the 
30th day of October, 1917? 

Mr. McLaughlin: I object to that as lead-
ing. 

A. My recollection is that I did. . 
Q. You did resign? A. That is my recollect1?n. 

Is that the time that Mr. Shields was operating 
under this contract? 

Q. I understood that y~u w-ere a director; now 
I am asking ·whether, between certain dates that. 

30 

I have inentioned, you sent in a resignation or 40 
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resigned, between the dates I have given you? A. 
Not unless the record shows it. 

Q .. Did you ever receive any notice of a special 
meeting of the Board of Directors of the Cape Mav 
Real Estate Company, to be held at the office at 
Cape May on the 20th day of Septe1nber, 1917? 
A. I did not, sir. 

Mr. McLaughlin: I object to that on the 
ground that it has not been shown that Mr. 
Graves was a men1ber of the board or was 
entitled to receive such notice. 

l\I,r. Garrison: In answer to objection I 
wish to state that if the records do not show 
that Mr. Graves was a director at that tin1e 
this answP.r is harmless, and if he was a di-
rector it is rel _evant and material. 

Q. Did you ever receive any notice of a special 
meeting of the Board of Directors of the Cape May 
Real Estate Company to be held at the con1pany's 
office at Cape May on October · 20th, 1917? 

l\ir. McLaughlin: The san1e objection. 
A. I did not, sir. 
Q. Did yon ever receive any notice of a special 

meetin! of the'1Board of Directm ·s of the Cape May 
Real Estate Co1npany to be held in the City of 
Camden, at the office of ~Tescott & Weaver on the . ' 30th day of October, 1917? 

Mr. McLaughlin: '1.1he smne objection. 
A. I did not, sir. 

Taken and sworn to before 1ne this 
1st day of October, 1925. 

ALFRED B. VAN HOUTEN ) 

Master in Chancery of New Jersey. 
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State of New Jersey, 1 ss.: 
County of Hudson, J 

THYELE M. LAMB, being first duly sworn, ac-
cording to law, on his oath, deposes and says : 

Direct Examination by Mr. Garrison: 

Q. "\Vhere do you reside, Mr. Lamb? A. Ard-
1nore, Pennsylvania. 

Q. You weire a director of the Cape May Real 
Estate Co1npany, were you not? A. Yes, sir. 

Q. Did you receive any notice to attend a special 
n1eeting of the Board of Directors of that company 
to be held at the company's office in the City of 
Cape May on September 20, 1917? 

Mr. 1\tlcLaughlin: I object to that on the 
around that it has · not been shown that Mr. 
b 
La1nb was a director during this period or 
was entitled to receive such notice. 

:NI1r. Garrison: My contention, ,of cours:e, 
is that the Minutes are in evidence, which 
show that fact. 

A.. I received no notice of such meeting. 
Q. Did you receive any notice to attend a special 

meeting of the Board of Directors of the Gape May 
Real Estate Company be held at the co1npany's of-
fice at the City of Cape May Ollj October 20th, 1917? 

Mr. l\IcLaughlin: The same objection. 

A. I received no such notice. 
Q. Did you receive any notice to attend a special 
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meeting of the Board of Directors to be held at the 
office of vVes.cott &-Weaver, in the City of Camden, 
New Jersey, in October 30th, 1917? 40 
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J\i_ljr, McLaughlin: The same objection. 
A. I did not. 

(No Cross Examination.) 

Taken and sworn to before me this 
10 1st day of October, 1925. 

20 

ALFRED B. VAN HOUTEN 
) 

Master in Chancery of New, Jersey. 

State of New Jersey, } 
County of Hudson, ss. : 

CLARENCE L. BUZBY, being first duly sworn 
d . ' accor 1ng to law, on his oath, deposes and says: 

Direct Exainination by Mr. Garrison: 

Q. Where do you reside, Mr. Buzby? A. Lans-
downe, Pennsylvania. 

Q. You were a director of the Cape Mav Real 
Estate Company, were you not? A. Yes, si~. 

Q. Did you receive any notice to attend a special 
meeting of the Board of Directors of the Cape May 
Real Estate Company to be held at the company's 

30 office in the City of Cape May on September 20th 
1917? ' 

40 

Mr. lVIcLaughlin: I object to that on the 
ground that it has not been shown that this 
witness was a director of the company dur-
ing that time or that he was entitled., to re-
ceive such notice. 

1\1:r. Garrison: The answer is that the fact 
is shown by the exhibits that he was a di-
rector at that time. 

A. No, sir. 

49 
Clarence L. Buzby-Cross Examinatiorri. 

Q. Did you receive notice to attend a special 
111eeting to be held at the offfot of the company in 
the City of Cape May on October 20th, 1917? 

Mr. McLaughlin: The same objection. 

A ~T • 
• ..L"I o, sir. 

Q. Did you receive notice to attend a special 
meeting of the Board of Directors of the Cape May 
Real Estate Company, to be held at the office of 
Wescott & Weaver, in the City of Camden, New 
Jersey, on October 30th, 1917? 

Mr. McLaughlin: The same objection:. 

A. No, sir. 

Cross Exan1ination by Mr. McLaughlin: 

Q·. As a matter of fact, Mr. Buzby, you would 
not claim that you were a director of this 1 company 
on September 20th, 1917? A. On September 20th, 
1917, well, I don't recall the dates, to tell you the 
truth. 

Q. You would say that you were a director on 
October 20th, 1917, either, would you; I mean you 
would not swear to it? A. May I hav~ access to 
the Minutes? Not just now, if you answer the ques-
tion. A . I don't recall. 

Q,. And you wouldn't swear that you were a di-
rector on October 30th, 1917, would you? A. I can't 
recall that. 

Taken and sworn to before me this 
1st day of October, 1925. 

ALFRED B. VAN HOUTEN) 
Master in Chancery of New Jersey. 
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Mr. Garrison: Mr. McLaughlin, I hoped 
to have here today a Mr. Edwards. The min-
utes of a stockholders n1eeting · held on Oc-
tober 25th, 1917, contain a certificate signed 
by Samuel J. Edwa;rds, . certifying that he 
had mailed a notice of that meeting to all of 
the stockholders of the Cape May Real Es-
tate Company; I asked Mr. Edwards to come 
here today; he is connected with the office of 
Harvey Carr; but he was unable to come, 
because he had some business transactions 
or settlements which he couldn 't leave. All 
I could ask him is wheth er or not he knew 
that that was the fact. If you will concede 
that he would so testify if he came here, I 
will close n1y testimony today. If not, I 
shall probably have to ask hin1 that question 
down in Camden. 

lVIr. McLaughlin: I understand that he 
would so testify if he were here today. 

It is stipulated that if San1uel J. Edwards 
were produced and sworn as a witness he 

' would testify that the contents of an affi-
davit signed by him and attached to the 
Minu,tes of October 25, 1917, as they appear 
in Exhibit D-1, are true; and that he did the 
things which he stated in the affidavit that 
he did. 

'3tate of New '-Tersey, } . 
'1 t f H d ss .. _;Oun y o u son, . 

FRANK D. SCHROTH, being recalled for 
further examination, on h is oath, deposes and says: 

Direct Examination by Mr. Garrison: 

Q. Have you had any connection since you have 
been receiver of the Cape May Real Estate Com-

51 
Frank D. Schrroth-ReoalledJ cross. 

parry with a condemnation proceeding instituted 
by the government of the United States? A. Yes, 
sir. 

Q. Has that proceeding ended; has the govern-
ment paid the condemnation .money to you? A. It 
has not. 

Q .. That is still pending, that proceeding? A. 
Yes, -sir. 

Q. And that proceeding, as I understand it~ does 
cover the 57-odd acres which Mr. Shields waS' nego-
tiating with the governn1ent concerning? A. Yes, 
sir. 

Q .. Has any money whatever been received on 
behalf of the 57½ acres which Mr. Shields was 
negotiating concerning, or any of the other lands 
con1prised within that t·ract? A. No, sir. 

Cross Exainination by Mr. McLaughlin: 

Q. Why is this proceeding still pending? A. It 
is in the Court of Clain1s, still being prosecuted. 

Taken and sworn to before me this 
1st day of October, 1925. 

ALFRED B. VAN HOUTEN) 
Master in Chancery of New Jersey. 

Mr. Garrison: We will undertake to fur-
nish to you from these D-1 and D-la exhibits 
such portions as we desire to use in the Su-
preme Court if you will undertake simila:r ly 
to do the sa1ne as to what you want to use, 
and we will then each O. K. those particular 
portions to be printed and returned, instead 
of asking . the court to go through this mass 
of books. -

Mr. McLaughlin: That is agreeable to us. 
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To THE CHIEF JUSTICE! OF TI-:IE SUPREME COURT 
OF NEW JERSEY: 

I, Alfred B. Van Houten, a Master in Chancery 
of New Jersey, do certify that the foregoing depo-
sitions were taken in 1ny immediate presence 

10 and hearing, by Harry Schir1ner, a stenographer 
selected by me and by me first duly sworn to fairly 
and truly take stenographically and reproduce the 
same in typewriting; and I believe the foregoing 
transcript, made by the stenographer selected by 
me and sworn as aforesaid, fairly and accurately 
states the testimony given. 

20 

30 
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ALFRED B. VAN HOUTEN, 
Master in Chancery of New Jersey. 

De ,posit :ion rs , fo~ P 'lainti:ffs .-
Respondents. 

( F'iled January 11, 1926.) 

NEW JERSEY SUPREME COURT. 

PETER SHIELDS, 
Plaintiff, 

v. 

CAPE , MAY RE 1AL ESTATE, 
COMPANY, 

Defendant. 

Action 
At Law. 

Depositions on behalf of the plaintiff in the above 
entitled cause, taken before me, Alfred B. Van 
Houten, a 1Iaster in Chancery of New Jersey, at 
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my office, 75, Montgomery Street, Jersey City, New 
Jersey, this nineteenth day of December 1925, at 
ten o'clock in the forenoon, pursuant to agreement 

· of counsel. 

APPEARANCES : 

Messrs. MCCARTER & ENGLISH (Mr. Egner) Attor- 10 
neys for Plaintiff. 

LINDLEY M. GARRISON, Esq., and CARLYLE GAR-
. RISON, Esq., Attorneys for Defendant. 

It is stipulated that the depositions be 
taken stenographically and the signature of 
the witness waived. 

20 
State of Ne-w Jersey, }ss.: 
County or Hudson, 

PETER SHIELDS, being first duly sworn ac-
cording to law, on his oath deposes and says : 

Direct Examination by Mr. Egner: 

Q. Mr. Shields, you were at one time a Director 
of the Cape May Real Estate Company? A. I 

30 was. 
Q,. You are the Peter Shields in whose favor 

the Board of Directors of the Cape May Real Es-
tate Company, in a meeting held on October 20th, 
1917 directed the execution of a bond and warrant 
for j~dgment to secure the payment of the sum of 
$31,041.75? A. I am. 

Q. you had been an officer and director of the 
Cape May Real -Estate -Company a great many 
years, had you not? A. I was. 40 
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Q. Since approximately vvhat date? A w lJ . e -, 
February, 1903, up to 1909. 

~- Without going into too n1uch detail, just telJ. 
us 1n your own words what the assets of the Cape 
May Real Estate Company consisted of? 

Mr. Garrison: At what tiine, Mr. Egner? 
lVIr. Egner: Prior to 1917. 

A. When Mr. Graves · took the property over, the 
company had assets exce.eding $50,000. 

Q. I don't mean moneys in bank, Mr. Shjelds; 
what real estate did the con1pany own? 

Mr. Garrison: Just prior to 1917 he 1s 
asking you. 

A. The company owned altogether 5500 acres, 
out of which they had old Plan A which coin-
prised about 350 acres. ' 

Q. And this property was in and about Cape 
May? A. Yes; in the City of Cape May. 

Q. When did Mr. Graves acquire his interest 
1n the Cape May Real Estate C01npany? A. In 
1911. 

Q. And he continued to hold that interest un-
til approximately what date? A. I think he went 
into the receiver's hands within two years after 
that. 

Mr . Garrison: Within two years? 

A. That is 1ny recollection. I think he went in 
the receiver's hands in either 1913 or 1914 . 

Q:. Well, after he went into the receiver's hands, 
do you know what becaine of his shares of stocl~ 
owned by him in the Cape May Real Estate Com-
pany? A. Yes. 

Q. What became of it? A. It was turned over 
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to the bankers com1nittee of his, Mr. Graves's 
creditors who forn1ed themselves into a holding 

' company called the Mutual Liquidating Con1pany. 
Q. Can you tell us what gentlemen constituted 

the bankers committee? A. Through Honorable 
David Baird, of Camden, I met William Mitchell 
Elliott who is President of the Central National 

' Bank of Philadelphia, who was the active man 
for the bankers· assoeiate.d with hin1 as president 

' was Mr. Franklin D'O 'lier, who is now Colonel. 
Q. Who else? A. Mr. W. A. Law was another; 

Mr. Gates McGarry. I never ·had much, if any, 
dealings, Mr. Egner, with any of the gentlen1en 
except the first two. · 

Q. That is, Messrs. Elliott and D'Olier? A. 
\iVell, Mr. Law was present at some of the meet-
ings, but he never was active .. 

Q. Who was in active control, as far as you 
observed, of the affairs of that comniittee? A. Mr. 
W. T. Elliott did all the business, so far as I was 
concerned; he had Mr. D'Olier at times, as I stated, 
in conference, but that wasn't very often; all the 
details of 1ny negotiations were conducted exclu-
sively through Mr. Elliott. 

Q·. Now you say, Mr. Shields, that this commit-
tee formed the lVIutual Liquidating Corporation? 
A. That is right. 

Q. Did that corporation in turn suggest, and 
through its stock ownership in the Cape May Real 
Estate C01npany, elect directors of that company? 
A. It did. ,vill you allow me to correct one thing? 
rrhere was another Philadelphia n1an, a bond 
broker, who was on that committee, I just forget 
his name. I would just like a note made of that, 
because I stated that is all that I remember the 
names of. 

Q,. N o~v, when, after the Mutual Liquidating 
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Corporation acqu · d th . ire . e1r stock, were you elected 
a member of the Board of Directors? 

Mr. Garrison: You mean of the Ca e 
May Real Estate Company? P 

Sh
Q.tlOf tfhe Cape May Real Estate Company? 
or Ya terward. · A. 

Mr. Garrison: When would that be? 
Can't you give us some idea? 

A. Sometime in the month of A ·1 pr1. 

Mr. Garrison: April, 1917 ? 

A. April 1916. 
Q. Now, either before that ti . . 

before that tim f me, immediately e or a -ter that time d"d h 
any talks with Mr. Elliott . M ' you ave 01 r. D'Oher with 
spect to the sale of 11 ' re-lVIa Real 1 . a or any part of the Cape 
United St t Estate Company's real estate to the 

a es, or any other party·? 

~r. Garrison: I object to this question 
as irrelevant and iinmaterial to th . 
here bein t . d e issue . g r1e ' and on the ground that 
noth1:°"g t~at Mr. Elliott or Mr. D'Olier said 
to this witness, or agreed with th· ·tn . . IS WI ess 
can bind the Cape May Real Estate Com~ 
pany. J 

A I did 
h

. . th . . I called to see Mr. Elliott and told 
Inl at Ill ru · · · . y op~n1on there ,vas a likelihood f 

ou1 country bec01111no· involved 1·n the . t o. d O · grea war 
an that I considered that we had a d f ' 
P 

·t· won er ul 
i·opos1 ion for a naval base at C M -

ao-1•eed ·th ape ay. He ::, w1 me; and I told him I was going to 
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"\Vashington to see the officials there. He agreed 
-with that. I went to Washingion; I introduced 
1nys elf to the Hono1·a ble Josephus Daniels, and 
explained to him about this harbor we had, of 
which he kne,v nothing. After considerable con-
ference, he sent for Adn1irals Benson and Mayo, 
who were then his advisors. They asked me a 10 
great many questions regarding the depth of the 
harbor and its size. And after several more con· 
ferences they decided, after a meeting with Hon-
01·able Newton Baker, who was then the Secre-
tary of vVar, to send a joint con1mittee of the 
Navy and Ar1ny, or vVar Department, to make an 
exa1nination and investigation of the statements 
that I had 1nade regarding the harbor and its 
depth. This co1nmittee went t:o Cape May; they 
n1ade their exmnination, 1nade soundings as to the 20 
depth of the harbor, and they returned to Wash-
jngton and 1nade a favorable report as to Cape 
J\iay's advantages in case we became involved in 
the war. We had a nu1nber of other conferences, 
and then Secretary Daniels turned 1ne over to Cap-
tain J. S. McICean; he is, now on the Pacific Coast, 
other"vise I would have had him here; he is in San 
Francisco. He, I found out, was Admiral B,enson's 
assistant in naval operations. Mr. Daniels told 
n1e to take up the question of price and the purchase 30 
or leasing of the property with Captain J\icKean, 
,vhich I did. I first asked $10,000 per acre for the 
property they had in mind, and he would not agree 
to this; he stated that the c01n1nittee had examined 
the harbor arid had found that while there was · suffi-
cient water inside of the harbor, depths · exceeding 
thirty feet, they had found a lot of shallow places 
at the entrance, and it would be necessary to make 
a channel in there s·o as to get their boats into this 
deep water; for · that reason he would not agree 40 
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to the price. We had a number of meetings re-
garding this question, and finally he n1ade an offer 
of $3,000 per acre for about 57 acres, a fraction over 
57; and after consulting with Mr. Elliott', I had an 
understanding with Captain McKean, in case the 
Government acquired any additional property, that 
they would pay $6,000 per acre for it. Mr. Elliott 
advised 1ne to accept the Government's proposition . , 
as it meant so much to the future of the Ca:pe May 
Real Estate Company. A bill was prepared through 
the United States Senate, presented and passed 
there for $175,000. When this bill went' over to the 
House there was a lot of objections raised. I 
couldn't understand where it emanated from,. 
neither could Captain Mcl{ean, who was still ac-
tively working on this proposition. Captain Mc-
Kean one day sent for me, wired me, rather, to 
co1ne to Washington, which I did. 

Q. Where were you living at' that time? A. I 
,vas living in Philadelphia at that time . He said 
that they ·wanted to get my position on this prop-
erty, and that we had been slow in fixing up the 
title; I told hin1 that wasn't a fact, that we had done 
everything that we had been asked, except a few 
1ninor details. He then sent to the Navy - that is 
the Solicitor General's office of the · Navy, and had 
the Assistant· Solicitor who attended to that, who 
was attending to our matter, come to his office. He 
said, "vVhy don't you get this title fixed up?'" 
"Well," he said, "w,e haven't got everything ar-
ranged.'' I-Ie said, "We finally have got to turn 
this 1natfer over to the Department of Justice . They 
have got, in turn, to send these papers on to the · 
District Attorney for the district in which Cape 
May is located, for them to finally pas'S upon 
then1." Captain McKean, ·who ,va:s, a very frank 
blunt feUow, said, '·'Well, my friend," he said, "if 
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vou don't get moving, Jesus Christ will be back on 
~arth before you get this work done. This ~eans 
war• w•e need this property." So the Ass1stant 
Soli~itor told him that I had paid the tax amount-
jng to over $1,700, that I had furnished a deed, and 
there were only some minor details to be arranged, 
and he saw no reason why the Government could 10 
not do as Captain McKean had suggested and take 
possession of the property. This they done .. 

Q,. Now, just a 1ninute. Did that Act which you 
have referred to ,vhich was pas,s,ed by the Senate, 

' ·n ever become a law; was it finally passed? A. I wi_ 
get up to that; I an1 going to follow that up; this 
comes after that. When the bill was sent to the 
House I was notified by 1\1:r. vV. J. Browning, the 
Congr~s ,sman from the First, District of New Jer-
sey that someone was objecting t'o the purchase 20 
of t~hiS' property, and that they were goi~g to app~ar 
at a hearing of the House Naval Committee, I think 
he said, in Septe1nber, 1917. Such a meeting was 
held and it is designated as Bulletin No. 4, of a 
mee~ing of the House Naval Committee, at _which 
Mr. Graves, Mr. Nelson Z. Graves, sent a paid lob-
byist and made miS'-statements to the House Naval 
Committee. 

Mr. Garrison: Of course, I object to the 30 
conclusions of this vlitness, and ask to have 
them stricken out. 

This meeting is a matt,er of public record and a 
copy of it can be secured from the proper author-
ities in Washington at any time. That made no 
difference with the committee, but it did with the 
price of our property. The Government _to~k .a~ -
vantage of this : contention they found e~1s-t1ng _ 111 

the conlpany, and started new negotiat10ns with 4.0 
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me, and made an offer of $150,000 for ·what they 
had _already agreed to pay $175,000 as you will 
find 1n my correspondence with Secretary Daniels. 

Mr. Garrison: Again I object to this wit-
ness ' concluding that they had agreed on 
$175,000. 

A. The Act then passed on Ocfo ber 6th, I think 
the date was, 1917, for $150,000 and approved on 
that date. 

Q. For how many acres, approximately? A. For 
57 acres, the same amount that I had sold them for 
$175,000. 

Mr. Garrison: Again I object to the con-
clusion of the witness which is included in 
the words "which I had sold for $175,000." 

Qi. During all these negotiations, who paid your 
expenses to and at Washington? A. I did. 

Q. You say you had correspondence with Secre-
tary Daniels? A. I did. 

Mr. Garrison: I am willing to stipufa.te 
that any alleged copies of letters that are 
contained in this printed matter n1av be of-
fered as if they ·were the originals; 'bv that 
I m-ean, I won't dispute the signatu~e ~f any 
letter; but I desj_re to reserve the right to 
object to the materiality or relevancy of any 
letter so proposed. 

Mr. Egner : I offer in evidence the follow-
ing letters : 

I offer in evidence let'ter dated April 3rd. 
1917, from Peter Shields to I-Ionorable J 0 ~ 

sephus Daniels. 

• 
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I offer letter dated April 28, 1917, fron1 
Peter Shields to Honorable Josephus 
Daniels. 

I offer letter dated June 14, 1917, from 
Honorable Daniels to Peter Shields. 

I offer letter dated June 15, 1917, from 
Peter Shields to Honorable Josephus 10 
Daniels. 

I offer letter dated June 16, 1917, from W. 
L. Stevens, Mayor, t'o Honorable Josephus 
Daniels. 

I offer letter dated July 7, 1917, from 
Peter Shields to Honorable Josephus 
Daniels:. 

I also offer letter dated July 11, 1917, from 
Josephus Daniels to Cape May Real Estate 
Company. 

I also offer _tett0r dated July 14, 1917, frorn 
Josephus Daniels to Cape May Real Estate 
Company, Peter Shields, President. 

Mr. Garrison: I object t'o the offer of 
the letter from Peter Shields to Secretary 
Daniels, dated April 3rd, 1917, upon the 
ground that it is ilnmaterial and irrelevant 
to the issues in this case. With objection 
I also repeat as to the letter from Secretary 
Daniels to Peter Shields, dated April 28th, 
1917 ; and also to the letter from Secretary 
Daniels to M·r. Shields, dated June 14, 1917; 
and to the letter from W. L. Stevens, Mayor 
to Secretary Daniels, dated June 16, 1917; 
and also the letter from Mr. Shields to Sec-
retary Daniels, dated July 7, 1917; and the 
same objection is n1ade to the letters from 
Secretary paniels -to Cape May Real Estate 
Company, dated July 11, 1917, and the letter 
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between the same parties dat'ed July 14, 
1917. 

( Subject to the objections the letters were 
marked, respectively, Exhibits P-2 to P-9 in 
evidence.) 

Exhibit P-2. 

Cape ~Iay Real Estate Co. 
Cape May, N. J., April 3, 1917. 

Hon. J os.ephus Daniels, 
Secretary of the Navy, 
Washington, D. C. 

Dear Sir: 

Replying to your letter of April 2, 1917 inclos-
. ' 1ng map which I a1n returning with an additional 
one, n1.arked in red, indicating land at Cape May 
for air station s,ite on which you wish quotations, 
I beg to say: 

1. The .area south of Pennsylvania Avenue con-
tains 34.42 acres.; north of Pennsylvania Avenue 
including Delaware Avenue, 17.35 acres; tota{ 

30 51. 77 acres. Delaware Av,enue contains 2.89 acres. 

2. We will sell this- tract of 51. 77 acres outright 
for $15G,000. We would prefer, however, not to 
sell Delaware Avenue unles 's you require it for yoyr 
purposes. 

You will notice from the 1nap that it is- a con-
tinuation of Beach Avenue, which is the main 
bounding street of the property on which lots have 
been sold. In case you need Delaware Avenue we 

40 would then like to have a consultation between your 
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engineers and ours over the necessary change of 
layout east of the aviation tract that would be best 
for our mutual interests.. Should you not buy Dela-
ware Avenue, the price of the tract will be $147,500. 

3. We will lease the entire 51.77 acres, which 
includes Delaware Avenue, for $9,500 per year, 
with privilege of the Government holding the lease 
for five years and purchase of the tract at .any 
tin1ed during period or expiration of lease. Any un-
expired portion of lease price paid to be included 
in purchase price. The Cape May Real Estate Co. 
to pay all taxes and assess1nents during period of 
lease. We are willing to 1nake this additional 
concession to the Government. 

4. In case of lease or purchase (a) we will ex-
tend l(ansas Avenue through to Cape May Avenue. 

( b) The lease or purchase to include all streets 
and avenues in inclosed area, except Pennsylvania 
Avenue, and in case of purchase, Delaware Avenue 
as explained in paragraph 2. 

( c) The Government to have the use of all open 
streets. 

Your attention is called to the fact that the 

• 

10 

20 

trolley road on Pennsylvania Avenue is standard 
gauge .and is connected with both the Pennsyl~ 
vania and Philadelphia & Reading Railroad, al- 30 
lowing · freight cars to be shipped through direct 
from any point to the property without charge. 

I will be pleased to give you any additional in-
formation, either in writing or by going to Wash-
ington to see you. 

Please address me at Bryn 1\fawr, Pa. 

Very truly yours, 
PETER SHIELDS, 

For the Cape May Real Estate Co. 40 
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Cape May Real Estate Co 
Cape M N ., ay, · J., April 28, 1917. 

Hon. Josephus Daniels 
Secretary of the Navy ' 

10 Washington, D. c. ' 

20 

30 

40 

Dear Sir: 

Confirmino- m . i:, Y conversatwn with C 
McKean, United States Nav ~pt. J. S. 
herehv desire to sub ·t Y, on April 27th, I ., nu a new pro ·t· 
the aviation field b . posi ion covering , su marine base d 
machine shops for r . an property for 
May, N. J. epa1r of boats, etc. at Cape 

1. We will sell the Government 
commencino- at th h b a tract of land 

::i e ar or front d y 
thence along the center r an ale Avenue, 
feet to Cape May A ine of y ale A venue 1,905 

venue· thenc 1 
Avenue 1,980 feet to the' line e . a ong Cape May 
extended. thence 1 of Kansas Avenue 

' a ong the cent r A venue extended and }T er ine of Kansas ~ansas Avenue 1905 f 
the harbor front. th - , eet to , ence along th h b 
1,980 feet to the pl f b . . e a.r or front ace o eo-1nn1n o-. 11 
on map herewith. o o ' a as shown 

!he tract described contains 
price for which will be f 11 86.59 acres, the 

$ 
as o ows . Fo . 57 73 

. 3,000 per acre, as formerl . r . acres, 
acres alono- and ad. y quoted you; for 28.86 

o c . Jacent to Yale Avenue $ 
per acre. Yale Avenue . . , ' 6,000 
taining city water . is an unproved street, con-

e pipe and ha and curbs The b ·1d· . s concrete walks 
· Ul 111 a 1mp the Col'inthian Yacht C~ rovements consist of 

of Yale and Dela 7 Aub House, at the corner 
'' are venues . h. h 

proxilnately $50 000 Th . , w ic cost ap-' · ere are also th · 
n1ents located along th r . . o er improve-e ine of this avenue. For 
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this reason the property adjoining Yale Avenue is 
1nuch n1ore valuable that the rest of the tract de-
scribed. This ilnprovement property on Yale Ave-
nue, figured out at our actual lot -selling basis on 
the different streets as sold in plan A, would 
arnount to about $486,000 or nearly $17,000 per 
acre, so that our price of $6,000 per acre is very 10 
low and reasonable. vVe have already refused an 
offer of $100 per foot for the corner of Yale and 

Delaware Avenues. 
In case you do not want the property adjoining 

Yale Avenue at the price quoted per acre, we will 
sell you an equivalent area east of Kansas Ave-
nue at the price of $3,000 per acre, as per our 
letter of ~larch 30, 1917. The tract described does 
not have any city sewer, but its sewerage can be 
ew,ily accomplished by the same methods in use at 20 
other nearby seaside resorts, viz, by the use of 
septic tanks. Our engineer is familiar with these 

systems. 
2. In consideration of the Governn1ent buying 

this property, we will agree to dredge a channel 
of the same width and depth, viz, 25 to 30 feet, 
as dredged by the Government between the jetties 
from the inner end of the Government channel 
to deep water in the harbor and renwve the two 30 
islands now in the harbor to the san1e depth, de-
positing the material on the area between Pitts-
burg A venue and Sew ells Point at localities to be 
indicated by us. All material to be deposited to 
the established grade. The a1nount of material to 
be dredged is estimated at about 1,000,000 or more 
yards and its removal is necessary to make a safe 
entrance to the harbor so that it will be available 
for the uses of subn1arines, the Mosquito Fleet, 
and other naval vessels. 40 
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3. The property is offered with the understand-
ing that Pennsylvania Avenue has trolley tracks 
which can be used as auxiliary frei<Yht tracks and 

b ' that the public use of this street is not sold. 
The city of Cape May agrees to provide light, 

electric power, and city -water as per letter sub-
1nitted by me to the depart1nent from the mayor 
of the city of Cape May. 

4. In consideration of the Gove1·nn1eint buying 
the property we will agree that the purchase n1oney 
is to re1nain in escrow, to be pa.id out for dredging 
the entrance of the harbor, as above outlined. The 
Cape May Real Estate Co. will either do the dred<Y-
. b 
1ng or the Government can have it done at prices 
submitted by the lowest biddeir·. 

We have already consulted with ,one of the large 
dredging companies who did a large part of the 
21,000,000 yards of dredging already co1npleted 
with reference to doing this work and contract 
can be entered into at once by us 1Yith this com-
pany for the work. 

In case the dredging is undertaken by the GoY-
ernn1ent careful provision should be made for the 
deposit of the n1aterial and the bringing of the fill 
to grade. 

In case we do the dredging its cost can be paid 
as stated out of the purchase 1noney of the prop-
erty, which will re1nain in the hands of tJ1e Gov-
ern1nent until this work is completed. Should 
there not be sufficient funds in your hands to con1-
plete the dredging, we will agl'ee to furnish any 
additional funds required to finish the dredo'in()' as 

1. b b out 1ned. 

5. Should you desire to take the land offered east 
of Kansas Avenue, you will have the advantage of 
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having the harbor front already bulkheaded, for 
which, you note, we are making no additional 
charge. 

6. We will also be glad to have the Navy De-
partment use the Hotel Cape May a~ your sum-
mer headquarters, if you intended having one, and 
we will further aoTee to give reduced rates at the 
Hotel Cape May t~ Navy officers and their families 
these rates to be satisfactory to them. The Hotel 
Cape May is one of the largest and best equipped 
:fireproof 1nodern hotels on the Atlantic Coast ~d 
is within a short distance of the property, with 
which it is connected by trolley. 

Inclosed herewith please find map showing the 
property in blue and the location of th~ hotel. . 

l{indly call on me for any further 1nformat1on 
you 1nay require. 

Kindly address me at Bryn Mawr, Pa. 

Dear Sir: 

Very truly yours, 

PETER SHIELDS, 
For the Cape May Real Estate Co. 

Exhibit P-4. 

June 14, 1917. 

Referring to your letter of April 3 and April 
28 and later conversations relative to lease or sale 
to' this department of a tract of land at Cape May 
for use as a coastal air station, the department 
understands thaf you are now willing to sell the 
tract approxhnately 57.73 acres, bounded by the 
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wateT front and centers of Princeton Avenue, Cape 
May Avenue and Kansas Avenue, for $3,000 per 
acre, with the proviso that Pennsylvania Avenue 
is to be left out for public use; and that you are 
willing to lease the same tract for the period of 
five years with the san1e proviso relative to Penn-
sylvania Avenue. 

Please subn1it a definite proposition relative to 
the price of lease of this tract, subject to purchase 
later if authority is obtained from Congress. 

The proposed lease should cover the followino-
• 0 points: 

(a) Lease to be yearly with privilege of yearly 
renewal at the sa1ne yearly rate during the con-
tinuance of the war. 

( b) The lessor to pay all taxes. 
( c) The rate at which water and electric power 

can be obtained. 
( d) In case of purchase, the unexpired portion 

of any lease price to be deducted from the pur-
chase price. 

( e) In case of purchase the purchase price to 
re1nain in escrow to be paid for dredging a 30 
foot channel, from inner end of Government chan-
nel to deep water in the harbor and remove two 
islands now in harbor as outlined in your letter 
of April 28. 

If you can come to Washington, it will prob-
ably expedite the drawing and signing, of the lease, 
which is considered urgent. 

Very truly yours, 

JOSEPHUS DANIELS. 
Mr. Peter Shields, 
Representing Cape May Real Estate Co. 
Bryn Mawr, Pa. 

Hon. Josephus Daniels, 
Secretary of the Navy, 
Washington, D. C. 

Dear Sir: 
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June 15, 1917. 

Replying to your letter of June 14, I beg to con-
firm the statement in your letter that the Cape 
May Real Estate Co. is willing to sell the tract 
of approximately 57.73 acres at Cape May, N. J. 
bounded by the water front and centers of Prince~ 
ton Avenue, Cape ~lay Avenue, and Kansas Ave-
nue, for the sum of $3,000 per acre, with the proviso 
that Pennsylvania Avenue is to be left open for 
public use; and that the Cape May Real Estate 
Co. is also willing to lease th is tract for the period 
of five years with the same proviso relative to Penn-
sylvania Avenue in the event that the purchase 
nrice therefor can be authorized by Congress in ac-
~ordance with House bill No. 4992, which has been 

· presented. 
The Cape ~Iay Real Estate Co. will charge as 

rent for this lease, which is understood is a tem-
porary one and to cover the period until your de-
part1nent is authorized to complete the purchase, 
the sum of 6 per cent. per annum upon the agreed-
upon purchase price amounting to $175,000 as set 
f01·th in the bill, or the sun1 of $10,500 per annum. 
My company will also agree that the unexpired por-
tion of any rent after the consummation of the pur-
chase shall be deducted fro1n the purchase price, 
and if the term of the lease is of a comparatively 
short period before the consum1nation of the pur-
chase, I a1n quite willing not to ask the rent upon 
even this unexpired portion of the tern1. 
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Answering categorically the staten1ent of the 
provisions of the lease, I beg to sub111it the 
following: 

(a) The lease to be for one year with the priv -
ilege of renewal from year to year at the same rent 

10 during the continuance of the war. 

( b) The lesso •r to pay all taxes. 

( c) I will obtain and have forwarded to you by 
the pr~per authorities 1 of Cape May City the rates 
at which both water and electric power can be 
obtained. 

( d) I have already answered above. 

_( e) It is agreed that in the case of purchase of 
20 this property, the purchase price shall remain in 

escrow to be paid for dredging about a 30-foot 
channel fron1 inner end of Government channel to 
deep ,vater in the harbor and remove two islands 
now in harbor, as outlined in my letter of April 
28, 1917. In accordance with instructions from 
Capt. McKean and Cmnmander Irwin I have 
secured bids for this dredging and an1 n~gotiatin(Y 
with other dredging concerns. 0 

30 At the request of your legal department I an1 
inclosing herewith blue prints of the trac~ to be 
leased and purchased, 

40 

Very truly yours, 

PETER SHIELDS, 
For Cape May Real Estate Co. 
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City of Cape May, 
Cape May, N. J., June 16, 1917. 

I-Ion. Josephus Daniels, 
Secretary United States Navy, 
Washington, D. C. 

Sir: 

Following the request of Mr. Peter Shields that 
the city of Cape May arrange to take care of your 
proposed aviation operation here on the new Cape 
MaY. tract, covering the following items, I beg to 
advise that we will, upon request, continue our 
water main to said point as may be necessary to 
deliver such supply as may be required, and at 

10 

our pumping station cost of 15 cents per gallon. 20 
As to light and power I herewith inclose the Cape 

May Light & Power Co.'s schedule for same. This 
being a good strong concern I can fully recommend 
their assurance that they are prepared to deliver 
whatever current you may require. 

In addition to the above our city will at all times 
and in every possible way cooperate with your de-
partment in all its operations here. Our limit in 
this regard will be the extent of our utmost ability. 

30 
Very respectfully, 

W. L. STEVENS, 
Mayor. 

40 
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Cape May Real Estate Co. 
Cape May, N. J., July 7, 1917. 

Hon. Josephus Daniels, 
Secretary of the Navy, 
Washington, D. 0. 

Dear Sir: 

Oonfi-rming our· conversation in Washington yes-
terday, I held a meeting today with my associates 
and succeeded in obtaining their consent to accept 
your offer to purchase on behalf of the United 
States the tract of land lying between the center 
line of Princeton, the center line of Kansas the 

' center line of the westerly side of Cape May Avenue 
and the harbor front of Cape May, N.- J., for the 
sum of $150,000 and I have accordingly instructed 
that a proper deed be prepared and presented to 
your solicitor for approval. Further confirining 
our understanding, it is agreed that the purchase 
money shall be forthwith deposited in a banking 
institution to be held by it and paid to the Cape 
May Real Estate Co. the vendor, upon the delivery 
of a deed or deeds 1 in form satisfactory to youT 
solicitor and upon the production of searches or an 
abstract of title, or a policy of title insurance satis-
factory to hin1, and upon the delivery of an agree-
1nent by the vendor to apply the putchase money 
to the payn1ent of the cost of dredging in the re· 
moval of two islands in the harbor, as well as the 
construction of a channel to connect with the Gov-
er111nent's channel which extends between the jet-
ties to the Atlantic Ocean, less the necessarv costs 
of engineering and the paym ·ent of liens,., which 
shall not exceed the sun1 of $25,000. 
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It is agreed that notwithstanding the fact that 
this sun1 of $25,000 or so much thereof as may be 
required for these purposes, may be so used, the 
vendor will expend the full sun1 of $150,000 for 
the cost of dredging, if necessary. The payment of 
these sun1s, which has been suggested by my as-
sociates, constitutes the only n1odification to our 
verbal and written understanding, and an .agree-
ment to this modification has aided me in obtaining 
their consent to a reduction in the an1ount of the 
original purchase price, and an i1nmediate settle-
1nent of the n1atter. 

I suggest that the purchase money be deposited 
·with the Central National Bank of Philadelphia, 
and ag,ree that if this bank is selected as the depos-
itory that the United States shall not be liable for 
loss or n1isappJication of the deposit. 

I have obtained a settlen1ent certificate of the 
vVest Jersey Title & Guaranty Co. while our other 
negotiations ·were proceeding, which shows the 
condition of this title, and I have instructed that 
the deedS' and other papers, including an escrow 
agreement, be prepared, and upon their completion 
will forward then1 to , your solititor for his approval. 
I a1n taking upon n1yself the preparation of these 
papers so as to comply with Capt. Irwin's expressed 
desire to get possession of the property at the 
earliest possible moment. 

Confir1ning 1ny written statement as well as the 
letter of the n1ayor of the city of Cap~ May to you 
under date of June 16, 1917, ·we will arrange for 
the extension of the ·water n1ain to such point as 
you may desire for the proper supply of this tract. 
'rhe cost will be the usual pumping cost o~ the city 
of Cape May of 15 cents per 1000 gallons. You 
will notice the statement of the mayor in] the above 
letter concerning the supply by the Cape May Light 
& Power Co. 
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The City of Cape 1\1:ay has also agreed to gravel 
the roadbed of Pennsylvania Avenue from Yale Av-
enue through the above tract. 

The Cape l\fay Real Estate Co. will further 
agree, if you, so desire, to. permit you to extend the 
city sewer along the streets owned or contirolled by 
the company. 

GentJe1nen: 

Very truly yours, 

CAPE l\IAY REAL ESTATE CO., 
By Peter Shields, President. 

Exhibit P-8. 

Navy Depart1nent, 
,v ashington, 
July 11, 1917. 

':l1he receipt is acknovvledged of your letter of 
the 7th instant in which you offer to sell to the 
United States, in consideration ,of the su1n of 
$150,000 a certain tract of land at Cape May, Cape 
May County, New Jm·sey, together vvith all iin-
prove1nents, riparian and other rights, privileges 
and easements ,of every kind ·whatsoever appu,.rte-
nant or appertaining thereto, which tract of land 
may be 1nore definitely described as follows: 
, All that tract of land bounded on the North by 
the waters of Cold Spring Harbor; on the east 
by the center line of l{ansas Avenue, prolonged; on 
the southi by the center line of the northerlv side of 
Cape May Avenue, and on the west by the center 
line of Princeton Avenue; containing in all 57.527 
acres, more or less; it being understood that thea·e 
is to be excepted from the tract to be conveyed that 
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portion of Pennsylvania Avenue that extends fron1 
the east to the west. 

Your offer as set forth above is hereby accepted 
on the part of the United States on the following 
tern1s and conditions, nan1ely : That you are to 
execute a general warranty deed conveyed to the 
United States a valid fee simple title to . the prop-
erty, together with all i1nproven1ents, riparian and 
other rights, privileges and easements whatsoever 
appurtenant or appertaining thereto; to furnish a 
satisfactory abstract and such other title papers as 
the Attorney General 1nay require to enable hin1, 
in · accordance with the provisions of Section 355 
R. S. to pass upon the validity of the title proposed 
to be conveyed to the United States; to satisfy all 
taxes, liens, and other charges or encumbrances 
whatsoever -that 1nay be outstanding against the 
property up to and including the date of transfer 
of title to the United States; that y-ou arre further 
to grant to the United States an ease1nent in and 
through the streets now or hereaftei .. owned or con-
trolled by your company outside of the tract to be 
conveyed to the United States, which easement is 
to be for the purpo ,se of per1nitting the United 
States to construct therein a sewer or sewers for 
the purpose of connecting the tract to be purchased 
with the sewer system of Cape May as it is at pres-
ent located or 1nay hereafter be located; that you 
are to take the necessary steps! to secure an exten-
sion of the present water syste1n of Gape l\.£ay in 
order that a water supply be furnished to the tract 
to be acquired by the United States; that you are 
also to take the necessary steps to provide for the 
grading and surfacing with gravel or other siinilar 
1naterial of the road bed of Pennsylvania Avenue 
fron1 the easterly boundary of the tract to be con -
veyed to its intersection with Yale Avenue; and 
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that the oonsideration herein agreed to be paid for 
this tract is to be deposited by you with the S.ecre-
tary of War in accordance ·with the provisions of 
Section 8 of the Act of March 4, 1913 ( 37 Stat. 
827) as modified by the provisions contained in 
Section 4 of the Act of March 4, 1915 ( 38 Stat. 

10 1053), su~h deposit to be used by the Secretrury 
?f War in doing appropriate dredging and n1aking 
1n1provements in Cold Spring I-Iarbor and provid-
ing for a channel to connect said harbor ,vith the 
present Govern1nent channel in Cold Spring Inlet ,. 

In so far as the foregoing conditions: with respect 
to the extension of the water systen1 and the im-
provement of Pennsylvania Avenue are concerned 
it is considered that the Department's require-
n1ents ·will be satisfactorily met in case there 

20 are furnished duly certified copies of the authoriz-
ation by the City Council of Cape May authoriz-
ing and making the necessary appropriation for 
the extension of the water system and for the im-
prove111ent of Pennsylvania Avenue as· set forth 
above. 

It is required that this paper received your 
prompt attention and that the appropriate title 
papers be forwarded to the Departn1ent on the 
earliest date practicable. The Department will be 

30 in a position to authorize the payment of the pur-
chase money in accordance with the foregoing as 
soon as the Attorney General has passed favorably 
-on the validity of the title proposed to be conveved 
by you to the United States. " 

Very respectfully, 

JOSEPHUS DANIELS 
7 

Cape May Real Estate Company, 
40 Mr. Pet'er Shields ·, President. 

Racquet Club, Philadelphia, Pa. 

Secretary. 

Gentlemen: 
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July 14, 1917. 

Referring to the Depart1nent's letter to you of 
July 11, 1917, accepting your offer to sell to the 
United States, in consideration of the sum of 
$150,000 a certain tract of land at Cape May, Cape lO 
lVIay County, New Jersey, containing 57.727 acres 
n1ore or less, and to the personal call on the Depart-
n1ent this day of Mr. Shields of your c01npany and 
Mr. Norris, your attorney, you are advised that that 
portion of the tern1s and conditions relating to the 
deposit of the consideration to be paid for this land 
with the Secretary of War in accordance with the 
provisions of the Act of March 4, 1913 ( 37 Stat., 
827) as modified by the provisions of the Act of 
March 4, 1915 ( 38 Stat., 1053), for the purpose of 
doing certain harbor in1provement work, is modified 
in accordance with -the verbal understanding 
reached this day. 

As thus modified it will be expected that at least 
$125,000 of the purchase money to be paid for this 
property is to be expended by you in 111ald.ng cer-
tain improvements in the harbor. It is: further 
understood that in case the $125,000 is not adequate 
to accomplish the improvements desired you will 
expend towards that purpose not less than an addi-
tional $25,000. 

In order to secure the expenditure of this ! money 
jn the manner aforesajd, it will be expected that 
you will enter into an appropriate agreen1ent with 
the Navy Department. 

Very respectfully, 

.. 

JOSEPHUS DANIELS, 
Secretary . 

CaJpe JVIay Real Estate Con1pany, 
Mr. Peter Shields, President, 
Cape May, N. J. 
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Q.. Now, did the Government actua] ly take pos-
ses1sion of those 57 acres? A. It did. 

Q. When did they take possession, approxi-
mately? A. They took possession, I would say, and 
started work, about August, 1917. 

Q. What did they actually do on this property? 

Mr. Garrison: I object to that as imma-
terial what the Government did. 

A. Well, they actu ally spent upwards of $200,-
000 in building, started the erection of a hangar 
for dirigible purposes, and n1ade general improve-
ments for building smne docks : for their boats, 1nade 
it jus,t like they would any naval base. 

Q. Did you attend that n1eeting of the Comnut-
20 tee held on Septe1nber 24, 1917?' A. No, I didn't. 

Q. You knew, though, that that meeting was tak-
ing place, did you, at the time? A. Yes, I was told. 

Q. Do you know how n1uch of these irnprove-
n1ents made by the Govern1nent on the property 
had been completed by that time? A. Yes; that 
is stated in detail at that 1neeting . 

Q. Well, do you know yourself? A. Oh, yes, 
certainly. 

Q. Had they been cmnpleted, or a11~proxirnately 
30 so? A. On that work they expended over $200,-

000. Of course, they spent considerably more than 
that afterward. 

Q. Now, at any of these talks that you had with 
l\iir. Elliott with respect to the sale of the property, 
was anyone else present? A. No ; my 1neetings 
were generally ·with Mr. EUiott, although before 
the war began there were so1ne ·with Mr. Stanley 
Wilson, who was the Secretary of the Mutual Liqui-
dating Company. 

40 Q,. How about Mr. D'Olier? A. Well, Mr. D'Olier 
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was at some of the n1eetings, but Mr. D'Olier had 
entered the war. 

Q. Well, before he went to France did he attend 
any of the meetings you held with Mr. Elliott? A. 
Oh, yes. 

Q. At which these matters ·were discussed? A. 
Oh, yes; the price of that and my contract, but not 10 
in regard to the Washington negotiations. 

Mr. Garrison: I n1ove to strike out the 
witness's conclusion about the contract. 

Q. What do you mean by "my contract", Mr. 
Shields? A. I made an agreement with the Mutual 
Liquidating Company to purchase a certain interest 
froin them that was owned by the Cape May Real 
Estate Company. 20 

Q. And you refer to that written contract? A. 
I do. 

Mr Garrison: I thought when I made my 
objec~ion that he meant some contract with 
the Govern1nent. 

Q. Referring now to that contract which iS! in 
.d that generally speaking, was a contract ev1 ence, )' 

under which you U)J.dertook to purchase all of the 
assets forinerly of Graves and then held by the 30 
Mutual Liquidating Company? A. It was. 

Q. Including this stock of the Cape May Real 
Estate Company? A. Yes. 
- Q. By whon1 was that contract a~tually prepared, 
Mr. Shields? A. It was prepared in John J. John-
son's office, by Mr. P ,ritchard and Mr. Evans. 

Q. Well, whom did Mr. Johnson r~present: A. 
Mr. Pritchard represented the Th1_rd Nation~] 
Bank, of which Mr. Elliot't was president, and it 
was prepared-Mr. Elliott hhnself was a lawyer, 40 
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and it was prepared jointly by those three gentle-
men. 

Q. Were you represented by any counsel at that 
time? A. I was not. 

Q. Going back now to these talks ,, I want to 
know whether Mr. D'Olier attended any meetings 

10 between you and 1\1:r. Elliott at which the subject 
of the sale of the property to the Government was 
discussed? A. No; that was generally talked over 
between 1\1:r. Elliott and myself. 

Q. Were those discussions held before or after 
Mr. D'Olierhvent to war? A. I think after he went 
to war. 

Q. At the time he went to war, did he go to 
France? A. He did. 

Q. At that time he was '.President of the Cape 
20 May Real Estate Company, was he not? A. Yes ; 

and also the Mutual Liquidating Company. 
Q1

• Do you know whether a successor was elected 
to Mr. D'Olier, a;s, president of the Cape May Real 
Estate Company, ""\vhen he went to France? A. Yes. 

Q. And the Minutes will indic:;tte that? A. The 
Minutes will indicate that. 

Q. Now, Mr. Shields, at any of these conferences 
with Mr. Elliott, was anything said about your 
compensation? Just answer that yes or no. A. 

30 Yes. 

40 

Q. Now, tell us what was sajd. 

Mr. Garrison: I want to object, as I have 
heretofore; I understand my previous· objec-
tion really would cover this, but for safety' !S 
sake I now renew my objection to any con-
versation between Mr. Elliott and this wit-
ness as not binding on the Cape May Rea] 
Estate Company. 
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A. As I stated, after all the trips that I made 
to Washing t on I reported back to Mr. Elliott, keep-
ing him advised on everything that was taking 
place; at one of these meetings Mr. Elliott compli-
rnented me about the hard work I had had and 
what I had accomplished, and stated that they 
had not considered that the Cape lVIay Real Estate 10 
Company was worth anything as a banking feature 
of what they had taken over from Mr. Graves, and 
that I had put value into the proposition, and he 
said, "Your expenses and tiine must be consid-
erable." "vVell," I said, "They are, Mr. Elliott." I 
said "I think I am entitled to a commission." I-le 

' said, "vVhat cormnission do you think you should 
receive?" I said, "Fifteen 1per cent'." And he said, 
"I would be willing to give you twenty -five per cent 
so far as I ain concerned, because I think you have 20 
earned it." 

Q. Now, was anything else said? A. Regarding 
that? 

Q. Regarding c01nmissions and compensation? 
A. Well, from time to time we discussed it, and 
he, of course, was always favorable to it. 

Q. Now, at the time of these negotiationS', and 
particularly in the month of July, 1917 and there-
after, what lawyer represented the Cap May Real 
Estate Company and the Mutual Liquidating Com- 30 
pany? A. I met no attorneys until the prepara-
tion of the contract of agreement with the Mutual 
Liquidating C01npany, made with me; then I met 
Mr. Pritchard and lVIr. Evans of John J. Johnson's 1 

office and afterwards I met Mr. Norris, of Hep-
' burn, Deschert & Norris' office in the West End 

Trust Building; both attorneys ·, so far as I know, 
represented the same client. 

Q. Who? A. · The Mutual Liquidating Company. 
Q. I-low about the Cape May Real Es.t'ate Com- 40 
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parry? A. And also the Cape May Real Estate 
Company. 

Q. Now, how often during the progress of 
those negotiations ·- A. I beg your pardon; 
Mr. Evans was a Director in the Cape May Real 
Estate Company. 

Q. How often during the progress of those ne-
gotiations did you see Mr. Norris in connection 
with it? A. Well, I saw Mr. Norris considerably; 
when our negotiations for an attorney to go there 
to represent our side in son1e of these questions 
that came up regarding the release of a claim, or 
rather a mortgage held by the Colonial Trust Com-
pany, they were jnte1·ested in it, and l\!Ir. Norris 
went to vVashington with n1e; he also ,vent to Pitts-
burg to see this company, and I ,vent to Pittsburg 
to see them and had already arranged to have this 
property released, these 57 acres. 

l\!Ir. Garrison: The Colonial Trust Coin-
pany was at Pittsburg, was jt? 

A. Yes, at Pittsburg; they were a Trustee. 
Q. Did l\!lr. Norris go with you to Pittsburg? A. 

Yes. 
Q. Did he also go with you to vVashington? A. 

Yes, he did. 
Q. And these visits were all in connection ,vith 

these negotiations with the Governrnent? A. rrhey 
were. 

Q. Now, Mr. Shields, I show you a book, of 
which a photostatic copy has been offered in evi-
dence here as D-2, and I ask you what that book 
is? A. That is the Mjnute Book of the Cape 
May Real Estate Company. 

Q. You are, of course, familiar with the books. 
which have been offered here and marked Exhibits 
D-1, the large books? A. Yes. 
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Q. They were also the Minute Books o.f the Cape 
May Real Estate Company? A. They were also 
the Minute Books of the Cape May Real Estate 
Company. . 

Q. Do you know how this small book, Exhibit 
D-2 ca1ne to be used as a Minute Book of the 

' Cape May Real Estate Co111pany? A. I do. 
Q. How was that; tell us? A. The books, as 

you notice there, are rather cun1berso1ne. 
Q,. You had better say which books are cumber-

son1e. A. The large Minute Books, as you notice, 
are very cumbersome; all the papers, with very 
few exceptions, of the Cape May Real Estate Com-· 
pany, were kept in the vaults of the Central Na-
tional Bank. 

Q. Of Philadelphia? A. Of Philadelphia; for 
instance-

Q. Including these large Minute Books? A. 
Including these large Minute Books; I only re-
call seeing those. books at Mr. Norris' office once; 
if vou will notice in the Minute Book they are 

., 
typewritten and pasted in. 

Q. In the large Minute Book? A. In the large 
Minute Book; and this was done by Mr. Norris to 
save the carting of those books up and down at 
every 1neeting. :l\iir. Norris took sick, I think it 
was about the middle of July-

Q,. What year? A. 1917; and he went up to 
Maine; then the Directors, I understand, these 
people who were Directors in the ~ompany were 
einployees of Mr. D'Olier and other interested_ that 
thev had and they failed to attend the meetings ; 
I c~mpl~ined to Mr. Elliott and I said, "Now, I 
propose, with your sanction, to make ~hanges on 
this . Board", and he_ said, "Well, anything you do 
is agreeable to me." 
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Q. Now, you are a little ahead of the story 
l\iir. Shields. I want to know how you happened 
_to use this book. A. I am getting to that, lVIr. 
Egner. So I suggested and Mr. Elliott agreed that 
as son1e of these meetings were going to be held at 
Cape May, it was such a task to be carrying those 

10 la1·ge books around, that I ,vould be given the right 
to get a small book, so that we could keep the 
Minutes in that, and he agreed to it, which ac-
counts for this book. 

20 

Q. Now, Mr. Shields, calling your attent;ion to 
the Minutes of a special n1eeting of the Directors 
of the company, held at Cape l\fay, Ne,v tT ersey, 
on September 20th, 1917, I ask you whether there 
was such a meeting, whether you attended it, and 
who else attended the n1eeting? A. At the special 
n1eeting held at Cape May, Mr. Elliott, Mr. Miller, 
1nyself and Mr. Schully. 

Q. Will you look at these Minutes, Mr. Shields, 
and tell me in whose hand-writing are those Min-
utes? A. 0. Earl J\,Iiller, Secretary. 

Q,. Will you look at these Minutes and tell us 
whether they are according to your recollection 
an accurate transcript what happened at that 
1neeting? A. It is correct. 

Q:. Now I notice, Mr. Shields, that the Minutes 
30 recite that you had expended the sum of $5215.24-

in payment of interest and taxes on the Two Mile 
B,each n1ortgage; had you, in fact, Mr. Shields, . 
paid the interest and taxes referred to in that item? 
A. I had. 

40 

Q.. And that Two Mile Beach was part of the 
property of the Cape May Real Estate Company? 
A. Yes, sir; that adjoined Wildwood Crest· that 

' property had been threatened to be foreclosed bv 
the Villa Land Company, I think that is the titl~ 
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of the company, and they had gone so far as to 
place the foreclosure in their attorneys' hands. 

Q. They had a mortgage on this property? A. 
They had a mortgage on this property and they 
were going - to foreclose their mortgage for non-
payment of interest; I was not aware that the fore-
closure proceedings bad been instituted when I 
made the contract with the liquidating Company. 

Q. 'l'he contract offered in evidence here? A. 
That is right. Recognizing the value of the Two 
Mile Beach, I went to the o,vners o.f this mort-
gage and arranged to pay this $5,000. 

Q,. Whatever the sum is that is mentioned in 
the Minutes? A. $5,215.24; had I not done this, 
the company would not have . been able to, or the 
receiver, to have sold this property for over 
$400,000. 

Mr. Garrison: I move to strike out the 
latter part of the answer as not proper evi-
dence in this proceeding. 

Q. At any rate, you paid the money and pre-
vented the foreclosure? A. I paid the money and 
saved the Two l\file Beach. 

Q,. In the second item of that resol~tion it stated 

10 

20 

that you had advanced the sum of $1,731.83. on 30 
account of taxes on property in Cape May City, 
between Princeton and Kansas Avenues, and so 
forth; had you, in fact, advanced that money? A. 
I paid that money; that is the property, the 57 
acres, that I sold to the Government. 

Mr. Garrison: I object to that conclusion 
in the ans-wer and 1nove to strike it out. 

Q·. you say the property included in that item 40 was the same property which was referr ,ed to in 
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the negotiations with the Government of 57 acres? 
A. That is it; that is correct. 

Q. In item 4 of that resolution, Mr. Shields, there 
is reference to $1,594.18 advanced by you for mis-
cellaneous items vvhich are referred to in detail 
in the resolution; ·will you look at those items and 

10 tell us whether you had, in fact, expended the items 
there set forth? Will you state on the record 
what each of the sums were paid for, and who the 
parties were? A. lVIr. Robinson was a carpenter, 
and he 1nade s01ne necessa1·y repairs on the office 
building on Washington Street. 

Q. You paid him how n1uch? A. $12.50. 
Q. Go on with the next? A. The1·e was sonie 

hardware necessary on the same building. 
Q. ':l1hat is the next item, $1.13? A. $1.13; 

20 Han·y Callahan was a tinner, there was a tin roof 
put on it. 

Q. Take the $150 for the charter? A. I didn't 
know that that chart.er was as far back in pay-
ment as I found it to be. 

Q. Do you say that the cha1·ter of the Cape 
May Real Estate Con1pany had been forfeited for 
non-pay1nent of taxes? A. It had. 

Q. And that is the sum you paid for the rein-
statement of the con1pany? A. Yes. 

30 Q. You say civil engineer $:25? A. That was in 
p1·eparing plans for these 57 ac1·es. 

Q. \Vho was he? A. I think that was done by 
1-Iarry Bell; I ain not positive but I think it was. 

Q. Next is bookkeeper. A. The next is book-
keeper; that was an assistant that Mr. Miller had. 

Q. vVhat was his nmne? A. I will get that fro1n 
Mr. lVIiller; right offhand I couldn't give it to 
you. 

Q. Office expenses $35.84? A. That was the 
40 Cape May office, that is different incidental ex-

penses. 
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Q,. Miscellaneous? A. Miscellaneous. 
Q. J. S. Leaming, mortgage interest $131.25? 

A. That was interest on a mortgage that Spicer 
Lean1ing had on the property. 

Q. Next is 50 cents; that is phunbing in this 
office building I suppose? A. Yes. 

Q. Next is Creft & Sullivan, insurance; what 10 
was ' that insurance for? A. That, n1y recollection 
is, was also on this building. 

Q'° Eldridge, $5 that was a lawyer, was it? A. 
Yes· for some law we had him look up. 

' Q. Son1e law he looked up for you and you paid 
him $5? A. Yes. 

Q. Have you any recollection what that was 
about, the law that you wanted him to look up? 
A. No; but I could find that out from Mr. Eld-
ridge. 20 

Q. You don't know now? A. No. 
Q. Bell Telephone ; where was that phone, 

$21.76? A. That was Cape 1\iiay. Brown & Earle, 
that is blue prints I had to get on this 57 acres. 
Noah Brown, that is cleaning the office. 

Q. Secretary; who was he? A. Mr. Miller. 
Q. Office expenses; what office ·was that? A. 

That "'.Vas the sa1ne office. 
Q. At Cape May? A. Yes, sir. 
Q .. For what period did you pay Mr. Miller as 30 

Secretary that $600? A. Well, when I was taken 
to Washington, that is, my time was taken up 
so, I took up the qu£stion of e1nploying someone 

- to get all these lcinl,.s straightened out that ex-
isted in the company, there had to be a lot of 
running down to Trenton about this tax that "'.Vas 
due, and Mr. Miller had to go to Pittsburg and 
work out a lot •Of details with the Colonial Trust 
Coinpany, he also had to rl.o a lot down at Cape 
May regarding this tax n1atter~ regarding the Two 40 
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Mile Beach, and different other matters, and I 
took that question up with Mr. Elliott and told 
him what I was doing, and he said, "Well, you 
can't do all that alone," he said, "I don't see how 
you could do as much as you did." 

Q. You haven't answered my question yet as to 
10 the period of time for which you compensated hiin 

when you paid him $600 on October 1st, 1917? 
A. I think that was three months; I an1 not posi-
tive of that, but _ I think either three or four 
months. 

Q. At what rate was his salary? A. Well, I 
paid Mr. Miller, at the tiine when I employed him 
I didn't pay him as much as he was getting, but 
I paid him $300 a month when he ·was Secretary 
of the real estate company; that is, I didn't pay 

20 hin1, but the real estate company paid him. 
Q. $300 a month? A. That is what he received 

as Secretary of the Cape May Real Estate Com-
pany. 

Q. Now, I call your attention to the Minutes of 
a meeting of the Directors in D-2 held on October 
20th, 1917, and ask you whether you attended that 
meeting and who else attended it? · A. Mr. Elliott, 
Mr. Miller, Mr. Scully and myself. 

Q. Will you look at these l\Iinutes and tell us 
30 if they correctly set forth what happened at that 

1neeting? A. T'his is correct. 
Q. No-w, Mr. Shields, either on October 20th, 

1917, or on September 20th, 1917, did the Cape 
May Real Estate Con1pany have the money in its 

· treasury to pay these items aggregating $31,041.75? 
A. No, sir. 

Q. You executed, did you not, the affidavit which 
is part of the judgment record in connection with 
the judgment which is under attack in this matter? 

40 A. I did. 
Q. Will you look at that affidavit, of which I 
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show you a copy, and tell us if the matters and 
things therein contained are true? A. It is. 

Q. Is that correct? A. That is correct. 

Cross Examination by Mr. Garrison: 

Q. Arn I correct, Mr. Shields, in underst~ndi~g 10 
that the various items to which you swore in this 
affidavit and upon which the judgment was en-
tered, a;e the same iteins as are contained in the 
list incorporated in the l\tiinutes that you have 
previously identified and which I now show you? 
A. Yes, sir. . . _ 

Q. I note, Mr. Shields, that in the affidavit which 
you made and upon which the judgment was 
founded there are the following items sworn to 
as the consideration for which you received the 20 
bond: "$1176 .86, with interest from June 10, 
1916; $1731.83 with interest froin August 15, 
1917 · interest on bonds and mortgages upon the 
prop~rty of the company $2703.38 with interest 
from June 7, 1916; $1335 with interest from De~ 
ceinber 22, 1916 ; and $131.25 with interest from 
January 15, 1917." Now will you please take these 
items in the order in which I read them and tell 
us ,vhat mortgages of the company or taxes, if it 
was taxes, it was paid on, in respect to the prop~ 30 
erty of the Cape May Real Estate Company_? A. 
This I can testify, is the amount that was paid for 

' the taxes; it is stated here, taxes on-
Q. vVhich amount is that~ $1176.86? A. The 

first item? . 
Q. I · want you to take thein up · in their -~rder. 

A. Oh, yes; the first one that you have underscored 
here is $1176.86. 

Q. What was that for? JVIayhe I can help you; 
was that taxes upon the Two Mile Beach prop- 40 
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erty for the years 1914 and 1915? A. No; that 
was a proceeding-I will have to keep my mind 
going on this thing, it is so long ago; it was interest 
on the n10rtgages and the taxes ; of course I paid 
that; that is jncluded in that $5000 item. 

Q. That is right; I want you to separate the 
10 iten1s. A. I paid all of that, but I haven't got 

the receipts with n1e. I turned then1 into the Cape 
May Real Estate Company. You folks have got 
those. 

Q. Without regard to us, isn't it true that the 
ite1n of $1176.86 was for taxes on the Two Mile 
Beach property of the Cape May Real Estat~ 
Company for the years 1914 and 1915? A. Well, 
that may be. 

Q. Well, isn't it the fact? A. Well, I don't 
20 lmow; I haven't got the recejpts; you folks have 

them. 
Q. I can't try both sides of this case, Mr. 

Shields. You are making clain1 here that you are 
entitled to a certain amount of n1oney to be repaid 
to you? A. Yes, sir. 

Q. If you don't indicate it so that we can clearly 
know what the amount is that you say you paid, 
I don't see how you can expect the court to repay 
it. A. All the money I paid on the Two Mile 

30 Beach was for taxes and interest on mortgage. 
Q. I an1 not disputing that; I am trying to get 

you to identify it; didn't you pay that $1176.86 
on the 'fwo Mile Beach property? A. I will have 
to go over the receipts and separate those items, 
to show you; you folks have all the receiptR; I 
haven't . got them; I turned those all over, Mr. 
Egner, to the Cape May Real Estate Con1pany. 
All I can say is. I spent the money, that is all. 

Q. Wasn't the $2703.38 item twelve months' 
40 interest upon mortgage held by the Ocean Villa · 
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Land Company upon Two Mile Beach, due May 27, 
1916? A. That may have been. · 

Q. Well, isn't it a fact? You are suing for it? 
A. I did pay off the interest. 

Q. I call your attention to a Minute contained 
in the big Minute Book of a meeting held on the 
21st day of June, 1916, at which the Minutes state 10 
there were pres ent, Peter Shields, on page 339 of 
the Minute Book No. 2, Exhibit D-lA~ you will 
observe therein the following proceedings: "Coun-
sel for the company presented a report from Peter 
Shields that he has paid twelve months' interest 
upon the 1nortgage held by the Ocean Villa Land 
Company upon Two Mile Beach due May 27, 1916, 
amounting to $2,703.38, that Mr. Shields has also 
paid taxes upon the Two Mile Beach property for 
the years 1914 and 1915 amounting to $1176.86/' 20 
those are all figures, "Also that the Cape May 
Real Estate Co.mpany is without funds at the 
present time to make these payments," and "Upon 
1notion duly made, seconded and carried, it was 
resolved, that the con1pany pay Mr. Pete,r Shields 
the foregoing sums out of the proceeds of sale of the 
pre1nises at the Northeas:t corner of Beach and 
1\1:adison Avenue, Cape May, New Jersey, which 
have been sold to David M. El1is"; isn't it a fact 
that when that settlen1ent was made you were paid 30 
those sums? A. I don't remember that deal going 
through, Judge. 

Q. Kindly answer 1ny question? A. No; I don't 
recall it. 

Q. ~ Tell, do you say you were not paid those 
sun1s?' A. I don't recall. 

Q. Do you say you were not paid those sums 
when that property was : sold? A. I don't remem-
ber receiving that money from the company. 

Q. You won't say you didn't receive it? A. I 40 
have no recollection of receiving it. 

I c 
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Q. You won't say you didn't receive it? A. I 
don't remember ever receiving it. 

Q. You won't say that you didn't receive it? A. 
Isn't that an answer? 

Q. You ; you haven't said wh~the;r you would say 
you didn't receive it? A. I have no recollection of 

10 having received it. 
Q. I didn't ask you for your recollection; will 

you now swear that you didn't receive that money, 
those two items, aggregating- A. That iS' all I 
can say; I have no recollection of receiving that 
1noney. 

Q. Does that lead you now to swear that you 
did not receive it? A. No, sir; it doesn't. 

Q. Is Mr. Elliot alive today? A. Mr. Elliot is 
dead. 

20 Q. You say that the practice of Mr. Norris ·, 
·while he was in active manage1nent of the affairs 
and meetings of the Cape May Real Estate Com-
pany, whilst the stock of that company was held 
by the l\futual Liquidating Company, was to have 
typewritten Minutes of the meetingS' made and 
pasted in the big Minute Book; that is correct, is 
it not? A. That is correct. 

Q. Because that was so cumbersome, you said, 
you obtained this little book in which the Minutes 

30 are now written? A. I did. 
Q. And which you presented today? A. Yes. 
Q. I understood you to say that while the Mutual 

Liquidating Cmnpany had the stock of the Cape 
May Real Estate Company, the Directors selected 
by the Mutual Liquidating Company to act as Di-
rectors of the Cape l\'Iay Real Estate Company were 
employees of D'Olier or others interested in the 
Mutual Liquidating Company? A. I think I said 
largely. 

40 Q. Well, I didn't mean to pin you down on that. 
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Then you said that they, or some of them, failed 
to attend the meetings? .. A .. That is right. 

Q. And you 1nade some changes? A. That is 
right. 

Q. What changes did you make? A. I elected 
smne cf the minority stockholders, men who had 
their money invested in the company. 10 

Q. When did you make those changes, and how? 
A. At the 1neetings. 

Q. Contained in the little book? A. Contained 
in both books; some changes were made at Mr. 
Norris' office. 

Q. All of such changes, I presume, are recorded 
in either the bjg Minute Books or in this little 
Minute Book, are they? A. Well, sometimes 
mistakes are made in the records of Minutes, but 
as a general thing they are correct. 20 

Q. - (Last question repeated.) A. Yes. 
Q. They are recorded in either the big or little 

books? A. ·so far that goes, with the qualifica-
tion I made, that -sometimes mistakes are made; 
you asked me if that is absolutely correct; I 
couldn't say that. 

Q. I didn't ask you ·whether the Minutes are 
correct. You having said you caused changes. to 
be made in the Board of Directors., I asked you 
whether or not such changes were recorded in 30 
either the big Minute book or the little Minute 
book? A. Oh, yes. 

Q. You brought suit against the l\,futual Liqui-
dating Company in the Court of Common Pleas, 
No. 5, of the County of Philadelphia, at the Sep-
te1nber Term, 1917, did you not? A. I did. 

Q. I am going to hand you the record in that 
case which is in evidence here as Exhibit D-3, and 
from that record, ·on page 2 of your statement 
of claiin, the 4th paragraph, leaving out that 40 
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which I unders,tand is immaterial, reads as, fol-
lows: "On account of taxes and other obligations 
as provided in said Exhibit A, the su1n of $8,54-1.15 
as he (Shields) was ohliged to pay by virtue of 
said contract" ; and I ask you ·whether that sun1 
of money is not the aggregate of the other iten1s 

10 alleged by you to be the consideration for the bond 
.in this case other than the ite111 for con1111is.sions? 

20 

30 

40 

A. Yes. 

Taken and sworn to before n1e this 
19th day of Dece1nber, 1925. 

Master in Chancery of New Jersey. 

In connection ·with the Minutes offered in 
evidence., Mr. Egner objects to the printing 
or use of any minutes of 1neetings of stock-
holders: prior to the 111eeting of May 15th, 
1915, or subsequent to the 1neeting of Octo-
ber 25th, 1917. 

With respect to the Minutes - of 111eeting 
of Board of Directors, Mr. Egner objects to 
the use of any 1ninutes of rueetings held 
after October 24th, 1917. 

With respect to the exe111plified copy of 
the record in Shields v. Mutual Liquidat-
ing Con1pany, it is agreed that the cata-
logue contained in the exhibit, and on pages 
15 to 92, may be omitted. 

I, Alfred B. Van Houten, a Master in Chanc -e1·y 
of New Jersey, do certify that the foregoing depo• 
sitions were taken before n1e, in 111y in1n1ediate 
presence and hearing, by Harry Schirmer, a s:ten--
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ographer selected by me and by n1e first duly 
sworn to fairly and accurately take said deposi-
tions and reproduce the same in typewriting; and 
I believe the said depos.itions, taken by said stenog-
rapher, sworn as aforesaid, fairly and accurately 
state the testiinony given. 

ALFRED B. VAN HOUTEN, 
lVIaster in Chancery of New J er,sey. 

Depositions for Plaintiffs.-
Respondents. 

( Filed January 6, 1926.) 

NEW JERSEY SUPREME COURT. 

PETER SHIELDS) 
Plaintiff, 

v. 

CAPE MAY REAL ESTATE 
COMPANY) 

Defendant. 

Action 
at Law. 
On Rule 
to Show 
Cause. 

Depositions taken on behalf of pla~nt~ff in the 
above entitled cause before Mildred H1gg1.ns, a No-
tary Public, at the office of Thomas F. Gain, Esq., 
1005- Morris Building, Philadelphia, Pa., on Tues .-
day December 22nd, 1925, at two-thirty o'clock 
P. M., under Rule to Show Cause in the abo,ve 
entitled cause, pursuant to stipulation. 

10 

20 

30 

40 
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APPEARANCES : 

Messrs !. J\,f CC ARTER & ENGLISH) by Arthur Egner, 
Esq., Attorneys for Plaintiff. 

LINDLEY M. GARRISON) Esq., by Thomas F. G-ain, 
Esq.,. of the Philadelphia Bar, and Carlyle 
Garrison, Esq., Attorneys for the defendant 
and for Frank D. Schroth, Receiver. 

. It is ·stipulated that the foregoing depo-
sitions on the part of the plaintiff 1nay be 
taken before Mildred Higgins., a Notary 
Public at the tiine and place aforesaid, and 
that notice and all statutory require1ne11ts 
with reference thereto are hereby waived, 
and that the signature of the · witness be 
waived.) 

C. EARLE MILLER, being duly sworn accord-
ing to law was exainined and testified as follows: 

By Mr. Egner: 

Q. Mr. Miller, you reside in Philadelphia? A. 
I reside in Glenside. That is a 1suburb of Phila-
delphia. My business is here in Philadelphia. 

Q .. You were at one time secretary of the Cape 
May Real Es.tate C01npany? A. Yes, sir. 

Q. I show you original small Minute Book of 
·which a photostatic copy has been offered in evi-
dence as D-2 and ask you whether during the time 
covered by the n1inutes you were secretary of the 
Cape May Real Estate Company? A. Yes, sir . 

Q. The contents of that book are in whose hand-
writing? A. Mine. 

Q. Where the signature, "C. Earle Miller" ap-
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pears, that signature is in your handwriting? A. 
'fhat is 1ny hand-writing. 

Q. Can you tell us how you came to use the 
small book as a ~Iinute Book of the Cape May Real 
Estate Company? A. At the time I becan1e secre-
tary of the Oon1pany the n1inute books I under-
stood were in charge of, I think the Central Na- 10 
tional Bank. 

Q. Of Philadelphia? A. Of Philadelphia, yes-
at least in charge of s01nebody down there, and 
they were not very accessible, and we kept this. 
Minute book instead, and Mr. Shields took me 
there to see the President of the Bank. 

Q. vVhat was his naine? A. William Elliott. He 
explained to ~Ir. Elliott that he ·was going to en-
gage 1ne as bookkeeper _ and clerk and give 1ne 
charge of the accounts of the Con1pany, and any 20 
papers or so fo1-th I needed it would be all right 
to give me. He took me down there and intro~ 
duced me to him. _ 

Q. Was anything said at that time about hav-
ing a small n1inute book? A. Yes, he ·said that the 
large minute books :were rather cumbersome and 
they seemed to need them up there so much they 
were going to keep the sn1all minute book, and 
Mr. Elliott said that that would be all right. 

Q. Mr. Miller, I show you the Minutes in this 30 
book of the Special Meeting of the Board of Di-
rectors . held on Septen1ber, 1917. Will you look 
at those ~Iinutes and tell us '\vhether they correctly 
set forth what happened at that meeting (showing 
witness book) ? A. Yeis, -sir, these are correct. 

Q. I show you the Minutes in the same book of 
special n1eeting held on October 20th, 1917, and 
ask whether those Minutes correctly set forth what 
happened at that n1eeting? ( Showing witness 
book). A. Yes, sir. 40 
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Q. I notice in the meeting of September 20th, 
1917, there is included a copy of a notice of the 
meeting, such notice bearing date Septeinber 15th, 
1917. Did you, as secretary send out a notice of 
which that i·s a copy? A. Yes. 

Q. I notice in the ineeting of October 20th, there 
is a copy of notice of that n1eeting under date of 
October 17th, 1917. Did you in fact send out that 
notice? A. Yes, I sent notice out to all the di-
rectors. 

Q. Do you know how many directors were pro-
vided for under the By-laws of the Company at 
that tiine? A. I think there were seven. 

Q. At the tiine of these 111eetings were there in 
fact seven directors in office? A. No. 

Q. What directors ·were in office at the time of 
these two meetings? 

Mr. Gain: That is objected to as I think 
the n1inu tes are the best evj deuce a 1s, to the 
incumbency of the directors . 

The vVitness: 'l"'here were five at that time. 
There was Mr. Scully, lVIr. Lloyd, Mr. 
Busby, Mr. Shields and myself. 

Q. To ,vhom did you send the notices I have just 
referred to of these two meetings? A. ~ro the gen-
tlen1en I just nained. 

Q. I show you a copy of the Minutes of the spe-
cial meeting of the Boai·d of Directors held on July 
5th, 1917. Will you look at that copy and tell us 
whether you recall that ineeting and whether you 
igned the Minn tes of that Meeting as secretary? 

A. Yes, I did. That meeitng was held at Mr. Nor-
ris' office in the West End Trust Building . 

Q. In Philadelphia? A. Yes, sir. 
Q. I call your attention to entry in these Minutes 

as follows: 

99 
O. Earle Miller-Direct Examination. 

"Upon motion duly seconded and carried Mr. 
Ernest W. Lloyd was duly elected as a director of 
the Company to serve until the next Annual Meet-
ing or until his successor shall be cho1sen." 

Do you know to whose place Mr. Lloyd was 
elected at that time? A. Yes. 

Mr. Gain: That is objected to as the Min-
utes are the best evidence of the incu111bency 
of the office of director and as to the vacan-
cies. 

By Mr. Egner : 

Q. Do you lmow in whose place he was elecred? 
A. Yes, sir. 

Q. II\ whose place was he elected? A. N. Z. 

Graves. f th 
Q·. During the time you were secretary o · e 

con1pany can you tell us whether one F. N. Lan1b 
was a director of the company? 

Mr. Gain: That is objected to. 
The Witness: No, I don't recall th~t he 

was. I never saw him at any of the meetings. 

Did he ever attend any meetings? A. No. 
~- As far as you know were any notices of any 

. ' h" ? A No I didn't send n1eetings ever sent to 1111 • • , 

him any. . f 
. Q. As far as you know, were any notices o any 
meetings sent to him by anybody? ~- No. 

Q. Does that apply to meetings held in_ Cape ~a; 
and at the office of Mr. Norris in Ph1ladelph1a. 
A. Not while I was connected with the co~pany. 

'Q. I ain asking froin your knowledge. . A. No, 
not to my know ledge. I never lmew hin1 to be 
connected as a director. 

10 
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Q. During the time you were secretary of the 
company did J\1:r. N. Z. Graves attend any meet-
ings of the Board of Directors either in Cape 1\-Iay 
or Philadelphia? A. No, sir. 

Q,. I call your attention to the following entry 
in the Minutes of the meeting of September 20th 

10 1917, in the fourth item of the resolution with 
respect to the repayment of su1ns .advanced by Mr. 
Shields, nan1ely, "Secretary's salary $600,000", and 
ask you whether you were the secretary n~ferred 
to in that item? A. Yes, sir. 

Q. At what rate were you being con1pensated 
as secretary at that tiine? A. Well, that was not 
all that I was to get. That was just a part. I 
was supposed to get three hundred dollars a 
month. 

20 Q. This was on account of your compensation? 
A. Yes, sir. 

Q. But that sum of six hundred dollars was in 
fact paid to you by Mr. Shields.? A. Yes, I got 
it. 

Cross Examination by Mr. Gain: 

Q,. Mr. Miller, you answered a question of Mr. 
Egner's just a few questions back as to whether 

30 Mr. Graves attended any n1eetings during the tiine 
you were secretary and you said "No"? A. Yes, 
he ·was not at any meetings during the tin1e I was 
secretary. 1 

Q. Is that answer correct? A. Yes, at no time 
while I was secretary did he attend any meetings. 

Q. \Vhen did you become secretary? A. Well, 
I have been secretary at different tin1es. This par-
ticular tin1e I was secretary of the company I think 
I was elected in July, 1917, and I was secretary I 

40 guess until my time expired. 
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Q. Do you lmow when that was? A. I acted as 
secretary up until October, 1917-sometime in Oc-
tober. I just don't recollect the time-some time 
between the first and the tenth of October. 

Q. Prior to your election or selection in July 
1917 as secretary, how long had you been away 
fro1n the Cape May Real Estate Co1npany-I mean 10 
immediately prior? A. Well, that was nearly two 
years-just couldn't tell you the exact time. 

Q .. Prior to that interval of two years you had 
been secretary of the Company for how long a 
period of t1n1e? A. Since 1903, I guess. 

Q. And as secretary in that period you signed 
the Minutes that were kept of stockholders' and 
directors' Meetings? A. Yes. 

Q. During that period of two years' absence iin-
1nedi:1tely prior to July 1917, ypu were out of touch 20 
with the affairs of the Cape May Real Estate Con1-
pany officially, were you not? A. Not exactly, be-
cause I came there in May-about the first of May, 
I was engaged-I think I was a director about 
that time in May, but I was not elected secretary 
until July. 

Q. Well then for that portion of the two years . ' . . 
prior to May of 1917 you did not attend meetings 
of the Board and Stockholders of the Cape 1\Iay 
Real Estate Company? A. No. 30 

Q. Of course, you have no personal knowledge 
of what occurred at those meetings with respect 
to the attendance of directors or the election of 
director·s? A. No, I have no know ledge. 

Q. As I understand it, Mr. Miller, the notices 
of the meetings of September 20th, 1917, and of 
October 20th 1917, to which your .attention was 
called jn direct exa1nina.tion, ·were sent to the gen-
tlemen you nan1ed, 1VIr. Scully, Mr. Lloyd, Mr. Bus-
by, Mr. Shields and yourself? A. Yes. 40 
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Q .. Djd you send notice to yourself? A. I wrote 
a letter, yes. 

Q. You didn't send notices to any persons other 
than those named? A. No. 

Q. How do you know you sent notices to those 
you have named? A. Well, I an1 sure of it I had. 

10 I know I sent them because I had reference to let-
ters where I know. I have got a letter here where 
I notified ~!Ir. Shields I had sent the1n. October 
18th, 1917 I wrote Mr. Shields. 

20 

30 

40 

Q. You are referring now to a letter you sent 
to hiin? A. Yes. 

Q.. Is that the original letter? A. Yes, this is 
the or iginal letter. 

Q. May I see it? 

(Witness h~nds letter to Mr. Gain.) 

Qi. You have no memory on the subject have you,. 
Mr. Miller? A. Yies, I recollect distinctly send-
ing them. 

Q. Have you any such letter with reference to 
the 1neeting on September 20th, 1917? A. I don't 
think I have. I haven't found anything yet. 

Q .. Where did you get this letter which is dated 
October 18th, 1917, signed by you and addressed 
to Mr. Peter Shields? A. Son1e letters we had 
among our correspondence, l\!Ir. Shields and my-
self-I have a number of letters. Mr. Shields has 
a nu1nbe1· of letters too. 

Q. This would be an1ong the letters Mr. Shields 
had if you sent it to hin1? A. Yes, that would be 
among the letters of Mr. Shields. 

Q. Did he preserve the envelope? A. I don't 
know. 

Q. Where did you get it? A. An1ong his letters .. 
Q .. When did you have access to Mr. Shields'H 

letters? A. I have access to his letters right along. 
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Q. Right along when? A. I just gave ~im a l~t 
of letters this morning that I had of his. This 
wasn't among the1n, but going over his letters we 
pulled out this one. 

Q. Who do you mean by "we"? A. Mr. Shields. 
'Q. And you? A. Yes. 
Q. Wher:e did you do that? A. Here in Phila- 10 

delphia. 
Q. That is, when you were in conference with 

Mr. Shields? A. Yes. 
Q. When? A. Today. 
Q. Until you saw this letter did you have any 

n1emory on the subject? A. Yes. 
Q. Where did you address Scully? A. Mr. Scully, 

at Pitt8burg. . . . 
Q. v\There? A. I think in the Frick Buildin~. 

I think that is where he was at that time-at his 20 
office, wherever it was. I know I sent it to Pitts-
burg. ? 

Q. If you ren1ember, can't Y<?U t~ll us where. 
A. You cannot re1nember all those things. H~ may 
have changed his office but I think it was. in the 
Frick Building. 

'Q. Where did you address Lloyd? A: Addressed 
Lloyd in Cape May. That is where he ~ives .. 

Q. Where in Cape May? A. To his residence. 
Q. Where? A. On Hughes Street. 30 
Q. Where did you address Shields? A. Well, 

I think I addressed Shields in New York at that 
ti1ne. 

Q. When did you send the notice for the O_ctob~r 
t . o- the Minutes of which are recorded in this 1nee in 0 , th 

small Minute Book? A. Well, shortly before e 
t . g I presume about four or five days before. mee in - · y l ? 

Q. Where did you addr _ess them in New or c. 
A At his office. - · 

· Q. Where? A. I don't lmow where his office was. 40 
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1
Q. You don't remember that? A. No. 
Q. And where did you address Busbv? A. Bus-

by was at D'Olier's office. ., · 
Q. Where was that? A. That was the Merchant 

& l\fariner's Buildino-~· 
Q. Philadelphia? A. Yes. 

10 Q. Where did you send the notices to these sev-
er.al ine~ f~r the n1eeting dated September . 20th, 
1917 which is recorded in this s111all Minute Book? t· Same place. S0111etimes I sent Shields two so 

e _would be sure to get one. I sent one to his 
res1den~e on Beach Avenue, Cape May. 

Q. Did you with r~ference to these two meetings 
do that? A. I think I did. 

Q. You think you did? A. Yes. 
Q. Do you ren1ember whether you did or not? 

20 A. Not positively. 
of Q. Do you r_emember anything about the notices 

_tho-se meetings until you conferred with Mr 
Shields about the present case? A W 11 I . · • e , was 
neve~ as~red about that, so I never had occasion 
to bring it to n1y memory. 

Q,. !ou looked up these letters for the purpose 
of see1~g whether there was anything to recall it 
to you. A. Yes, I looked up a lot of letters. 

Q,. You looked up the correspondence you re-
30 f erred to? A. yes. 

Q. ~or the purpose of finding out if there was 
a_nyt~1ng there to indicate the sending of such no-
twes. A. Yes, to refresh my memory. 

_Q. Are all _of the minutes recorded in this , small 
minute book in your handwritino-? A y . 

b • . es, s1r. 
Q. Do you remen1ber the meeting of October 

30th, 1917, that appears on pages 20 to 23 of this 
book, both inclusive? ' A. Yes, I remember that: 
That was held down at Cape May. 

40 · Q. Now look at it? A. No, but that is the 
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Security Trust Con1pany-that was in Mr. 
Weaver's office. Yes, I ren1ember that meeting. 

Q. You ,vere mistaken when you said that was 
held at Cape May, were you? A. Yes, sir. It is 
hwrd to remember all these dates they were so long 
ago, but when I looked at the minutes of course 
I know they are correct and I kno-w I wrote them, 10 
and whatever they say is so. I haven't seen this 
n1inute book until today, since I wrote it. 

Q. Take that meeting of October 30th, 1917, that 
I asked you about. Where did you send the notices 
of that n1eeting to the several persons who at-
tended? A. I sent the notices to their addresses at 
that time wherever they happened to be. 

Q. Do you remember where they were? A. 
Ernest Lloyd was always sent to Cape May-never 
sent it anywhere else because he lived there the 20 
year around-myself included. 

Q. What do you mean by yourself included? A. 
The notice that I wrote myself I kept. 

Q. When you said yourself included you coupled 
that with the remark about Cape May. Did you 
live at Cape May at that time? A. Yes. 

Q. What do you mean by "yourself included"? 
Did you address that to Cape May? A. I wrote 
n1y own notice and kept it. 

Q. You didn't mail it? A. No, what was the use 30-
of mailing it to myself? 

Q. I migh~ ask what was the use of writing it to 
yourself? A. Yes, but I always did. 

Q. Have you it with you if you kept it? A. No, 
I haven't got it with me. Like as not I destroyed 
it. Scully's I sent to Pittsburg; Shields' to New 
York ; James F. Lucas, sent his to Philadelphia at 
the office of John ~ucas & Con1pany; William S. 
Shaw's went to Cape May. 

Q. Does that complete the list? A. Yes, sir. 40 
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By Mr. Egner: 

Q. That completes the list of those present. Did 
you send any notice to anybody who was not pres-
ent? A. I sent them to all the directors. 

By Mr. Gain: 

Q. Wh~t is your memory on the subject-to 
who1n did you send them? A. Well, in October I 
sent to Shields, to Scully, to Lloyd, to myself, to 
Lucas, to Shaw. I don't reme1nber the others. 

Q. You said October. When did you send them 
in October to the gentlen1en you have just na1ned? 
A. Shortly before the n1eeting. I couldn't give you 
the date. 

Q. Before which 1neeting? A. Before the meet-
ing you just mentioned, the October 1neeting, Octo-
ber 30th. Notice had to go out before the meeting. 
I couldn't say how many days or what date it was 
the notices were sent. 

Q. I am trying to see what you recall about the 
sending of notices in October of 1917. Mr. Miller, 
do you really have any me1nory of sending notices 
to the 1nen you have mentioned in October, 1917? 
A. I certainly do. 

Q. How many notices did you send to Mr. 
Shields, say in October 1917? A. I n1ay have sent 
two. I generally sent one to his-let n1e see, in Oc-
tober I would likely have sent one because in Octo-
ber he would have left Cape May I think. 

Q. Aren't you trying to accommodate n1e by rea-
soning it out? A. I mn trying to reason it out 
because you know it is a long ways back and you 
cannot tell just exactly the day and time that you 
sent £he notices, but I know there never was a 1neet-
ing held without a notice went out. 
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Q. Even in that statement you are concluding 
that from the regularity of your business practices 
I suppose? A. Yes. 

Q. And not from any actual memory on the send-
ing of notices for any particular n1eeting. Isn't 
that true? A. Well, I cannot say that because I 
recollect sitting down and writing notices out. 

Q. You have a 1nen1ory of the fact or the prac-
tice of sending notices, is that what you mean to 
say Mr. Miller? A. Yes. 

Q. But you do not profess at this tiine, eight 
years after the event, to remen1ber actua;lly the 
sending of notices for a particular meeting, do 
you? A. Well, I wouldn't like to say that I don't. 

Q. Would you swear that you do? A. I would 
swear that I am under oath now, that I recollect 
sending out notices to these meetings. 

Q. Do you swear now that you have a n1emory 
of sending notices to these several gentlemen whose 
names you have mentioned to attend directors' 
1neetings in October 1917? A. Yes, I do, sure. 

Q. I want to ask you how many notices did you 
send Mr. Shields in the month of October, 1917? 
A. That I couldn't tell-either one or two notices. 

Q. How n1any notices did you send Mr. L1oyd? 
A. One. 

By Mr. Egner: 

. ? Q. You mean for each meeting. 

Mr. Gain: That is not fair, I am testing 
his 1nemory. 

The Witness : One for every n1eeting. 
Mr. Shields is the only person-the only 

director . I would send two notices to because 
he was traveling to and fro a good bit of the 

10 

20 

30 

40 



10 

20 

30 

40 

108 
0. Earle Miller-Cross Examination. 

time between Cape May and Washington, 
Philadelphia and New York, and sometimes 
I would have to send two notices to be sure 
to catch him at one of the places. 

Q. I understand that. I am asking these ques-
tions to ascertain whether you remember what you 
did in October 1917. Y,ou understand that? A. 
Yes. 

Q. Now, I am asking you again, in view of your 
amend1nent to your answer, after Mr. Egner's com-
ment, do you reme111ber how many notices you sent 
Mr. Shields in October, 1917? A. No, I don't. 

Q. Do you remember how many notices you sent 
Mr. Scully in October, 1917? A. Sent him one. 

Q. Do you remember how many notices you sent 
Mr. Lloyd in October 1917? A. One. 

Q .. Do you re1nember how many notices you sent 
Mr. Lucas? A. One. 

Q. And Mr. Shaw? A. One. 
Q. Both of those questions referring to October 

1917? A. Yes. · 
Q. Now, you are positive you sent one notice to 

each of those gentlemen with the possible excep-
tion of Mr. Shields for the month of October, 1917? 
A. Yes. 

Q. Can you tell us when it was in that month 
you sent those notices? A. No, sir. 

Q. Mr. Miller, have you any recollection now in-
dependently of your reference to the minutes as to 
whom you sent notices to for the various meetings 
recorded in this book? A. I only know I sent no-
tices to all the directors. 

Q. When you say that- A. I am positive I 
never called a meeting but what I sent notices to. 
Iain positive of that. You cannot hold a meeting 
unless you send notices out. 
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Q. I ask you again if in saying that are you not 
drawing that inference fron1 your business practice 
and not from an actual men1ory ,of the subject? 
A. Partly so and partly not. I recollect sitting 
down and typewriting these notices n1yself. 

Q. Can you tell us when and where you sat 
down? A. I could not any n1ore than I could ask 
you what time you got up in the n1orning on such 
and such a date. 

Q. I would tell you I don't remember. I want 
to know if you will tell 1ne that or- A. I remem-
ber sitting down writing notices and writing the1n 
out on the typewriter and 1nailing them .. I couldn't 
tell you what date or what time or how long · be-
fote the n1eeting it was. 

Q. Or to whom the notices were sent? A. Yes, 
I can tell pretty well to whon1 notices were sent. 

Q. You can tell pretty well to whom notices were 
sent in reference to each of thes:e meetings re-
corded?' A. I know they were all sent to the 
directors. 

Q. Tell us, if that is not a matter of inference 
or conclusion on your part, but a matter of 1nen1-
,01·y-tell n1e to ·whom you sent notices for the first 
1neeting recorded in this book which is dated July 
16th, 1917. A. Well, I think that the first notice 
I sent-I can recollect pretty positively because I 
had-

Q. Just tell 1ne to whon1 they were, you don't 
have to reason it out. If you re1nember state to 
wh01n you sent notices for that meeting. A. I sent 
them to Busby, Scully, Shields, to myself and to 
Lloyd. 

Q. Anybody else? A. There were five of that 
date, that is all. If I mentioned five there that 
is all. 

Q. Those you have named are all to whom you 
sent notices? A. Yes. 
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Q. Take the meeting of September 20th, 1917. 
To whon1 did you send notices for that meeting? 
A. That was-well, in Septernber I think at that 
time Shaw and Lucas were directors. 

Q. Just tell me please to whom y,ou sent notices 
to attend the directors' meeting called for Septein-

10 ber 20th, 1917. A. I know I sent one to Shields 
and I know I sent one to Lloyd and Scully. 

Q. Did you send any others? A. Yes, I sent 
some others, I think Shaw and Lucas. 

Q. Do you reme1nber? A. Don't re1nember pos-
itively. 

Q. That is what I want to find out whether you 
re1nen1ber or are concluding fro111 your recent ex-
amination of this minute book and as a result of 
your confe1·ence with Mr. Shields. Is it the latter 

20 or is it 1nernory 1\1:r. Miller? A. Partly both. 
Q. Did Mr . Shields say anything to you at your 

conference on this subject as to whom you sent 
notices? A . No. 

Q. When you told us that you thought you sent 
them to Lucas and Shaw do you clain1 now you 
remen1ber you sent then1 notice of the 1neeting of 
September 20th, 1917? A. No, I couldn't say that 
I remernber it. 

Q .. How do you remember sending then1 to Lloyd 
30 and Scully if you cannot remen1ber definitely to 

whom you sent the remainder of the notices? A. I 
couldn't tell you. 

Q,. With reference to the meeting of October 
20th, 1917, to whom did you send notices? A. 
I don't know, whoever is there, whoever is quoted 
in the meeting, whoever were present at the meet-
ing, and who were the directors at that tin1e they 
got notices. 

Q. Do you remen1ber who they ,vere? A. Don't 
40 reme1nber, no. 

111 
O. Earl e Miller-Cros s E xamination. 

Q,. Then you cannot tell from any actual 1n~n1-
ory of the fact to whon1 it wa.s you sent notices 
for tha t meeting? A. No, only in a general way 
I know I sent notices. 

Q.· Is that t1·ue with reference to the rn.eeting 
of October 20th and the meeting of October 30th 
that you remen1oer· only in a general way that you 10 
sent notices? A. Yes. 

Q. But you are not undertaking to say to whon1 
you sent notices with reference to those two me~t-
jngs? A. I can reme1nber the directors-the 11st 
of dil'ectors at that tin1e. vVhoever the dfrectors 
are I sent the notices to the111. 

(~. I an1 asking as to your 1nemory. I want to 
know whethe1· you are shnply giving us a general 
inference or conclusion fron1 your practice or 
whether you have an actual me1nory as to the 20 
naines of the gentlemen to whom you sent notices 
on each of these meetings in October 1917. A. I 
couldn't answe1· that any better than I answered 
it before. 

Q. 'rhat is your answer? A. Yes. 
Q. Mr. Egner asked you about the item of $600? 

A. Yes. 
Q. vVhat period did that $600 cover? A. Well, 

I auess that was 111ore on account of the · entire 
b 

ti1ne I was down there. 30 
Q. Have you any recollection about it? A. No, 

just don't know what period it did cover. I 
couldn't tell you. I know I got it. 

By Mr. Egner : 

Q. Mr . Miller, have you any recollection of any 
1neeting of the Board of Directors for ··which you 
(ailed to send out a p1·evious notice? 

lVIr. Gain: That is objected to. 40 
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The Witness : No. I can tell you this I 
never sent out-I never called a meeting un-
less I sent notices for it. 

Q,. Do you recall how many n1eetings of the 
Board of Directors there 1ve1·e during the month 
of October 1917? A. No. 

Mr. Egner : I offer in evidence this letter 
of October 18th. 

Copy of letter referred to is as follows : 

Hotel Cape May, 
Cape May City, N. J. 

Mr. Peter Shields, 
1631 Walnut St., 
Philadelphia, Pa. 

Dear Mr. Shields: 

Have sent notices out to 
C. D. Scully 

Ernest W. Lloyd 
Peter Shields 
C. Earle Miller 
0. L. Busby. 

Oct. 18, 1917. 

~rhere are seven authorized Directors 
' Graves was one but he declined to 8erve. No 

one was elected in his place. 
We have been counting Mr. D'Olier as a 

Director but he resigned at a n1eeting before 
he went away. Mr. Evans and Mr. Baer 
also resigned. 

I don't find where Lamb resigned. I got 
, no time to check up these 1ninutes as all 1ny 

ti1ne was spent in copying, but if there is 
any way to get at this it should be done. 
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We had better have Mr. Busby come down 
here. He is with Franklin D'Olier & Co., 
Mariner & Merchants Building. 

Yours very truly, 

( In lead pencil) 
copy attached. 

( Signed) C. Earle Miller. 

Capt May, N. J. Oct. 17, 1917. 
Notice. 

A Special Meeting of the Board of Di-
rectors of the Cape ~Iay Real Estate C01n-
pany will be held at the office of the Com-
pany No. 426 Washington St. Cape J\fay, 

10 

N. J. on Saturday, October 20th, 1917 at 11 !lO 
o'clock A. M., for the purpose of transacting 
ueneral business of the company, and any b 

business that n1ay properly co1ne before the 
meeting. 

By Mr. Egner: 

Respectfully, 

0. Earle Miller, 
Secretary. 

30 
Q. Mr. :!\filler, when was this letter that just 

been ma1·ked in evidence as def end ant's exh1b1t a~-
. tually written by you? A. On the date that it 
says, October 18th. 

Q. 1917? A. Yes. 
Q. You mailed that letter- A. I cannot answer 

that fron 1 rnen101·y but I 'know by the date of the 
leUe1·. . 

Q. And the letter was sent by you to Mr. S.~elds 
at what place? A. 1631 Walnut Street, Philadel-
phia. 

40 
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Q. When after having sent that letter did you 
again for the first tiine see it? A. This? ( Refer-
ring to letter.) 

Q.. Yes. A. This morning. 
Q. This letter was shown to you this morning 

for the first tin1e? A. Yes. 
10 Q. By whom? A. Mr. Shields. 

Q. So that from the time you wrote this letter 
until this morning you did not in fact see this letter 
again? A. No, I never saw it since I wrote it. 

Q. Reading that letter and having refreshed 
your recollection of it can you tell us now have 
you any memory as to who in fact you sent notices 
of the meeting of October 20th, 1917, to? A. It was 
sent to those directors here Scully, Lloyd, Shields, 
Miller and Busby. 

20 Q. Have you an actual recollection of the fact 

30 
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now that you did send the notices to those o-en-
o 

tle1nen? A. I haven't an actual recollection of it 
but if they were directors at that time I. certainly 
must have sent this notice. 

By Mr. Gain: 

Q. Mr. Miller, in lead pencil on your letter of 
October 18th, 1917, addressed to Mr. Shields ap-
pears the notation "copy attached". The carbon 
copy of a notice which you hold in your hand was 
the paper which was attached to that paper? A. 
Yes, sir. 

Q. Have you any other copies of any other or-
iginals of the notices sent for that meeting or any 
other meeting that has been the subject of your 
examination today? A. Not that I know of. I 
wouldn't say that I haven't. I haven't looked thor-
oughly but I don't think so. 

1.15 
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l\iir. Egner: It is stipulated and agreed 
that the United States Government took pos-
session, under a lease, reserving a nominal 
rental, of an area of approxin1ately 300 
acres, which included the 57 acres for the 
sale of which Mr. Shields claims cmnmis-
sion; and that the 57 acres in question are 10 
included in the property referred to in the 
President's Proclan1ation in evidence in this 
cause; that an award in the conde1nnation 
was made for the property taken under the 
President 's Procla111ation, including these 57 
acres, and that proceedings at the instance 
of the receiver of the Cape May Real Estate 
Company to review that award are now 
pending in the Court of Claims. 

Exhibit D-1. 

EXTRAC'rS FROM BY -LAWS 
OF THE 

CAPE MAY REAL ESTA'l 1E COMPANY. 
( Page 15 of Minute book No. 1.) 

I. 

STOCK- HOLDERS MEETINGS. 

1. A majority of the stock issued and outstand-
ing shall be necessary to constitute a quorum. 

2. The annual meeting of the stockholders, after 
the year 1903, shall be held on the second Tues-
day of April of each year, at twelve o'clock noon, 
at which tin1e shall be elected, by a plurality vote, 
by ballot, the board of directors as constituted by 
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these by-laws, to serve for one year and until their 
successors are elected, each stockholder being en-
titled to one vote in person or by proxy for each 
share of stock standing registered in his or her 
name on the twentieth day preceding the election, 
exclusive of the day of such election. 

10 A notice of the annual meeting shall be mailed 
to each stockholder at his or her address, as the 
same appears upon the records of the con1pany, at 
least thirty days prior to the meeting. 

At such meeting shall be presented reports of 
all the business done by the corporation during 
the preceding year, the condition of its finances, 
the an1ounts of its receipts and expenditures and 
obligations and profits. 

3. Special stockholders meetings shall, at the 
20 request of any director or any two stockholders, 

be called by the secretary by 1nailing . a notice to 
each stockholder in the smne manner as for the 
annual meeting, at least five days prior to the 
meeting. 

30 
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II. 

DIRECTORS. 

1. The directors shall be five in number, shall 
be chosen from the stockholders, and shall hold 
office for one year and until others are elected and 
qua lifted in their stead. 

"1. The directors shall be nine in number 
' shall be chosen from the stockholders, and 

shall hold office one year and until others are 
elected and qualified in their stead." 

( Amended February 3, 1905. Page 7 4, 
Vol. 1. Amended May 14, 1907. Page 
269, Vol. 1.) 
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"1. The directors shall be eleven in num-
ber, shall be chosen from the stockholders, and 
shall hold office one year, and until others are 
elected and qualified in their stead." 

"1. 'l'he directors shall be seven in nun1ber, 
shall be chosen fro1n the ~tockholders. and shall 
hold office one year, and until others are 10 
elected and qualified in their stead." 

( A1nended April 11. 1.911. Page 269, Vol. 
2.) 

2. The Board of Directors shall have the 1nan-
age1nent of the business of the company, and in 
addition to the powers by these by-laws specially 
conferred upon them, 1nay exercise all such powers 
and do all such things as may be exercised or done 
by the corporation, but subject, nevertheless, to the 20 
provisions of law, the charter and these by-la,vs. 

3. Any directors or officer may resign his office 
at any tiine. The acceptance of a resignation shall 
not be required to make it valid. 

III. 

MEETINGS OF DIRECTORS. 

1. A n1ajority of the directors in office shall he 
necessary to constitute a quorun1 for the trans-
action of business, except to adjourn. 

2. Meetings of the board 1nay be called within 
01· without the State of New Jersey, by the presi-
dent, or by any two directors, on one day's notice 
to each director, n1ailed to his post office address 
01· personally served. 

3. 'l'he dil'ectors may hold their n1eetings and 
have an office and keep the books of the con1pany 

30 

40 
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( except the stock and transfer books) outside of 
the State of New Jersey and in the said City of 
Philadelphia, or such other place or places as they 
1nay from time to time fix upon. 

10 
( See additional Article 4. April 11, 1911, 

page 270, Vol. 2.) 

20 
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40 

"4. Any member of the Board of Directors 
may serve as an officer and en1ployee of this 
company, and shall receive such co1npensation 
as shall be fixed by the Board of Directors for 
his services while acting as such officer, and 
his acting as director 1-1l1all not incapacitate 
hirn fron1 acting as such officer and receiving 
the compensation fixed by the board, provided 
the majority of the whole board of directors 
without the vote of such director shall fix and 
detern1ine his compensation." 

V. 

DUTIES OF 01!1FICERS. 

1. The president shall be the chief executive 
officer and head of the company, and in the recess 
of the Board of Directors shall have the general 
managen1ent and control of its business and affairs. 

VI. 

VACANCIES. 

All vacancies in the Board of Directors or in 
any office caused by death, resignation, disquali-
fication or otherwise, shall be filled by the direc-
tors or remaining directors, although less than a 
quorum, by a n1ajority vote thereof; the person or 
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persons so selected shall hold office for the unex-
pired term. 

VII. 

MISCELLANEOUS. 

9. No expenditure shall he made or obligation 
incurred, in excess of frve thousand dollars, with-
out the sanction and approval of the president and 
treasurer. 

( Extracts of Certificate of Incorporation, page 
3 Minute Book No. 1.) ' 

CERTIFICATE INCORPORATION 
OF THE 

CAPE MAY REAL ES'fATE COMPANY. 

This is to certify that the undersigned do hereby 
associate the1nselves into a corporation under and 
by virtue of the provisions of an act of the Legis-
lature of the State of New Jersey, entitled "An 
Act Concerning Corporations ( Revision of 1896) ," 
and the several acts supplementary thereto and 
mnendatory thereof, and do severally agree to take 
the nu1nber of shares of capHal stock set opposite 
their respective names. And further the said sub-
scrjbers certify as follows : 

First: The name of the corporation is "Cape 
May Real Estate Co1npany." 

* * * * * * 
Fourth: The total authorized capital stock of 

this corp01·ation is seven hundred and fifty thou-
sand dollars, divided into seven thousand five hun-

10 

20 

30 

40 
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dred shares of the par value •of one hund1·ed dol· 
lars -each. 

* * * 
Sixth: In furtherance and not in liinitation 

of the powers conferred by sta t ute, the Board of 
10 Directors are expressly authol'ized: 

To hold their meetings and have one or more 
oftic~s and to keep the books of the company within 
or without the State of New Jersey, at such places 
as inay fro111 time to ti111e be designated by then 1; 
but the con1pany shall always keep at its reO'istered 
office in New Jersey, the transfer book i; which 
the. transfer of stock can be made, entered and 
registered and also a book containing the naines 
and addresses of the stockholders and the number 

~() of shares held by the111 respectively, which said 
books shall be at all tiines during business hours 
open to the inspection of -the stockholders in person. 

'l'o. n1ake, 01·der, an1end and rescind the by-laws 
of this c0111pany~ and to fix the amount to be re-
serve~ ~s working capital, provided always, that 
a 1naJority of the whole board concur therein. 

vVith the consent in writing and pursuant also 
~o the affirmative vote of the holders of a major-
i~y of the shares issued and outstanding, irrespec-

30 tive of class, at a stockholders n1eeting duly called 
fo_r that purpose, to sell, assign, transfer or other-
wis~ dispose of the property of the c0111pany as an 
entirety, provided always, that a majority of the 
whole board concur therein. 

40 

* * * * * 
Seventh : The period of exi8tence of this cor-

poration is to be unlin1ited. 
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Extracts from Minutes of lVIeetings of Stock-
holde1·s of Cape May Real Estate Con1pany. 

( Annual meeting of stockholders, Ap1·il ll, 1911, 
pp. 268-211, Minute Book No. 2.) 

ANNUAL MEETING--STOCKHOLDERS. 

The annual meeting of stockholders of Cape 
1\ilay Heal ~state Umnpany was held at the prin-
cipal office of the company, 426 Washington Street, 
Uape 1v.1ay, N. J ., on Tuesday~ April 11, 1911, at 
1~ o'clock noon. 

10 

The 111eeting was called to order and Mr. Nelson 
Z. Graves presided. Mr. C. Earle Miiler was ·ap-
pointed secretary _ of the meeting. ". * ". The 
undersitrned Irn,pectors of election report that 

<..} ~o having taken an oath to i1npartially conduct the 
election of directors of the above named company, 
we did receive the votes of the stockholders by 
ballot and find that the following persons received 
the nun1ber of votes set opposite their respective 
nan1es, to wit : 

Nelson Z. Graves 24720 votes 
Peter Shields 24720 " 
Nelson Z. Graves 24720 " 
Ferdinand J. Graves 24720 " 
V. F. Graves 24720 " 
Henry W. Hayden 24720 " 
C. Earle Miller 24720 " 

April 11th, 1911. 

EDWARD H. HEILMAN, 
JOHN P. DOYLE, 

Inspectors. 

30 
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( Annual meeting of stockholders April 9th, 1912, 
pages 290-291 l\finute Book No. 2. 

ANNUAL MEETING OF STOCKHOLDERS. 

The annual meeting of the stockholders of Cape 
10 May Real Estate Company was held at the prin-

cipal office of the company, 426 Washington Street, 
Cape May N. J. on Tuesday April 9th, 1912 at 12 
o'clock noon. 

On motion duly n1ade and seconded Mr. Nelson 
Z. Graves was elected to fill the chair and preside 
at the meeting and lVIr. C. Earle Miller was ap-
pointed secretary of the n1eeting. •:-:• * * The 
polls having re1nained open an hour, were then 
closed and the inspectors presented their report in 

20 writing showing that the following gentlemen had 
received the greatest nu1nber of votes and were 
elected directors of the company. 

30 

40 

Name 

Nelson Z. Graves 
Ferd. J. Graves 
Nelson Z. Graves Jr. 
C. Earle Miller 
Henry W. Hayden 
Eugene S. Reilly 
Willia1n S. Casselman 

No. of Votes. 

21344 3'/4 
21344 3/4 
21344 31/4 
21344 3/4 
21344 3/4 
21244 3/4 
21344 3/4 

The chair1nan read the report of the inspectors 
announcing that the above named gentlemen had 
been elected directors of the company to serve until 
the next annual meeting or until their successors 
were elected and qualified. 
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( Annual n1eeting of stockholders April 8th, 1913, 
pages 297-302, Minute Book _No. 2.) 

ANNUAL MEETING OF STOCKHOLDERS. 

The annual meeting of the stockholders of C~pe 
1\1:av Real Estate Co1npany was held at the prin-
cip;l office of the company, 426 vVashingion Street, 
Cape May N. J. on Tuesday April 8th, 1913, at 12 
o'clock noon. . 

The n1eeting was called to order by the presi-
dent, Mr. Nelson z. Graves who was e~ected to 
preside at the meeting, and C. Earle Miller was 
appointed secretary. . 

The secretary read the call for the meeting. 
On motion by Mr. Shields and dul~ seconded 

the readino· of the minutes , of the previous stock-. 
h lders n1eeting was proceeded wrth. 

* * * * 
REPORT OF INSPECTORS. 

10 

20 

The undersigned inspectors of election report 
that having in1partially conducted the election of 
directors of the Cape May Real Estate Con1pany, 
we did receive the votes of the stockholders_ b~r 
ballot and find that the following persons recei~ed 
the nurn ber of votes set opposite their respective 

30 names, to wit :-

Nelson Z. Graves 
Ferdinand J. Graves 
Nelson Z. Graves Jr. 
Henry W. Hayden 
William S. Casselman 
c. Eade MilJer 
Eugene S. Reilly 
April 8, 1913. 

18455 l '/2 votes 
18455 1'/2 " 
18455 1'/2 " 
18455 1/2 " 
18455 1'/2 " 
18455 1/2 " 
18455 1'/2 " 

Signed 0. M. HAYDEN, 
D. W. HAGANS, 

Inspectors. 

40 
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The chairman then announced that the above 
named gentlemen were duly elected directors of the 
company. 

On motion duly made and seconded the meeting 
adjourned. 

10 C. EARLE MILLER, 
Secretary. 

( Annual meeting of stockholders, April 14th, 
1914, pages 311-314, Minute Book No. 2.) 

ANNUAL MEETING OF STOCKHOLDERS. 

The annuel meeting of the stockholders of Cape 
~O May Real Estate Co1npany was held at the prin-

cipal office of the c01npany, 426 Washington Street, 
Cape May, N. J. on April 14, 1914 at 1:2 o'clock M. 

Mr. Nelson Z. Graves was appointed chair1nan, 
and 0. Ear le Miller, secretary of the n1eeting. 

* * 

The report of the inspectors was then read as 
follows:-

30 April 14 1914. 

40 

The undersigned inspectors of election, report 
that having i1npartially conducted the election of 
directors of the Cape May Real Estate Company, 
held on the fourteenth day of April, 1914, we did 
receive the vote of the stockholders by a ballot, 
and the following persons received the number of 
votes set opposite their respective names, to wit:-

T25 
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For Directors 

Nelson Z. Graves 
Ferdinand J. Graves 
Nelson Z. Graves Jr. 
Henry W. Hayden 
Eugene S. Reilly 
William S. Casselman 
Charles A. Farnu1n 

Number of Votes 

19865 1/2 shares 
19865, 1/2 
19865 1/2 
19865 1/2 
19865 1/2 
19865 1/2 
19-865 1/2 

Signed HARRY W. BELL, 
0. M. HAYDEN. 

" 
" 
" 
" 
" 
" 

The chairman then announced that the above 
nained persons were duly elected to serve as di-
rectors of the con1pany for the ensuing year. 

10 

There being no further business, on 1notion 
duly made and seconded the meeting adjourned. 20 

0. EARLE MILLER, 
Secreta1·y. 

(Annual meeting of stockholders, Minute Book 
No. 2, page 326.) 

ANNUAL lVIEETING OF STOCKHOLDERS. 

The annual 1neeting of the stockholders of the 
Cape lVIay Real .Estate Oo1npany was held at 
the principal office of the co1npany, No . . 426 
vVashington Street, Cape May, N. J., on Saturday, 
lVIay 15th, 1915, at 11 o'clock A. M. 

The meeting was called to order by Mr. Nelson 
z. Graves J 1·., who was chosen chairman of the 
1neetiug. 

rrhuse persons were: 

30 
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Mr. Peter Shields, 
Mr. 0. E. Miller, 
Mr. Tindle, 
Mr. Cornelius D. Scully, 
Mr. N. Z. Graves, Jr. 

10 The notice of the meeting was read and there 
being no quorum present on motion by Mr. Scully 
and seconded by Mr. Miller, the n1eeting ad-
journed to rneet on Saturday, May 15th, 1915, at 
11 o'clock A. M. 

NELSON Z. GRAVES, Jr., 
Chairman & Secty. Pro. Tern. 

20 ( Adjourned annual 1neeting of stockholders, 
May 15th, 1915, pages 327-334, Minute Book, No. 
2.) 

30 

ADJOURNED ANNUAL MEETING OF STOCKHOLDERS. 

The adjourned annual meeting of stockholders 
of Cape May Real Estate Company was held at 
principal office of the company, No. 426 Washing-
ton Street, Cape May, N. J., on Saturday, May 
15th, 1915, at 11 o'clock A. M. 

* * * * 

The polls having remained open an hour were 
closed and the inspectors presented their report 
in writing as follows :-

REPORT. 

The undersigned inspectors of election report 
that having impartially conducted the election 

40 of directors of the Cape May Real Estate Com-
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pany, held on the 15th day of May, 1915,, we did 
receive the vote of the stockholders by ballot and 
the following persons received the number of votes 
set opposite their respective names: 

Nelson Z. Graves 16248 ½ shares 
F.M.Lamb 16248 ½. " 
Edward H. Heilman 16248 ½ " 
William S. Casselman 16248 ½ " 
Nelson Z. Graves, Jr. 16248 ½ " 
George Magowan 16248 ½ " 
F 'erdinand J. Graves 16248 ½ " 

THOMAS J. DUNCAN, . 
HARRY W. BELL, 

Inspectors. 

10 

20 The chairman then announced the above nan1ed 
gentle1nen directors of the company for the ensu-
ing year. 

There being no further business before the 
meeting, the n1eeting adjourned. 

EDWARD H. HEILMAN, 
Secretary. 

( Special n1eeting of stockholders, October 25, 30 
1917, page 344, Minute Book No. 2.) 

Minutes of a special meeting of the stockholders 
of the Cape lVIay Real Estate Company, held at 
the principal office of the company, Washington 
and Decatur Streets, Cape May City, New Jersey, 
on Thursday, October 25th, 1917, at 11 :30 A. M. 

The rneeting was calleq to order by Mr. Harvey 
F. Carr. 

Mr. Nelson Z. Graves was selected as chairman 40 
of the n1eeting and Mr. Carr as secretary. 
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The following stockholders were represented by 
proxy: 

Name--Mutual Liquidating Company. 
N an1e of proxy-Harvey F. Carr and Nelson 

Z. Graves . 
.l'Ju1nber of shares-16044 ½, being a major-

10 ity in interest of all the stockholders of the con1-
pany. 

~rhe proxy was ordered to be filed with the sec-
retary of the meeting. 

A copy of the notice of the meeting was pro-
duced, together with proof of the due mailing 
thereof, to each stockholder of the c0111pany, at 
least five days before the 1neeting, as required by 
the by-laws. 

The transfer book and the stock book of the 
20 cmnpany, together with a full, true and complete 

list jn alphabetical order of all the stockholders 
entitled to vote at the ensuing election, with the 
residence of each and the number of shares held 
by each, were produced, and ren1ained during the 
election open to inspection. 

Upon motion, duly 1nade and seconded, Messrs. 
Samuel J. Ed,vards and Frank Voight (neither of 
then1 being a candidate for the office of director) 
were appointed inspectors of election and duly 

30 sworn. 
Upon motion, duly seconded, the meeting pro-

ceeded to the election of six directors, by ballot 
. ' 111 accordance with the by-laws, and the polls were 
opened at 11 :30 A. lVL, and the stockholders pre-
pared their ballots and delivered them to the in-
spectors. 

Upon motion, duly made and seconded, a recess 
of one hour was taken. 

The polls having remainP,d open an hour were 
40 closed, and the inspectors presented their report 
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in writing, showing that the following gentlemen 
( stockholders of the company) had received the 
nu1nber of votes appearing opposite their nan1es, 
and had received the greatest number of votes. 

Nelson Z. Graves 
G. E. Matthies 
Harvey F. Carr 
Ferdinand Graves 
Joseph T. Sullivan 
John 0. Wilson 

16044½ 
16044½ 
160441/2 
16044½ 
16044½ 
16044½ 

The chairman thereupon declared the above-
nained gentle1nen elected directors of the company 
to hold office until the next annual election, and 
until their successors are elected and qualify. 

10 

The secretary was directed to insert in the min- !:!O 
ute book, for the purpose of reference, a oopy of 
each of the following paper3: 

Notice of meeting and proof of service thereof. 
For1n of proxy. 
Inspectors' oath and report. 
Upon motion, duly seconded, the meeting ad-

journed. 

State of New Jersey, }ss.: 
Uounty of Camden, 

HARVEY F. CARR, 
Secretary of Meeting. 

San1uel J. Edwards, being duly sworn, deposes 

30 

and says, that at the direction of Harvey F. Carr, 
secretary of the Mutual Liquidating Company, the 
ownei- of a 1naj-01·ity of the stock of the Cape May 
Real Estate Con1pany a corporation of New 
Jersev that on the nineteenth day of October, 40 

., ' 
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1917, he caused a notice of the special meeting of 
the stockholders of said con1pany, a copy of which 
is hereto annexed, to be mailed, in a sealed wrap-
per, postage prepaid, addressed to each stockholder 
of record of said company, at his address as the 
san1e appeared on the books of the con1pany. 

SAMUEL J. EDWARDS. 

Sworn and subscribed to before me 
' this 25th day of October, 1917. · 

w ALTER R. CARROLL) 
M. C. C. of N. J. 

Notice to stockholders of Cape May Real Estate 
Co1npany: 

TAKE NOTICE that a special rneeting of the 
stockholders of the Cape May Real Estate Co. will 
be held at the office of the company at Cape May, 
New Jersey, on Thursday, October 25, A. D. 1917, 
at eleven-thirty A. M., for the purpose of elect-
ing directors of the company. and for such other 
business as: mav co1ne before the meetinO' no an-

" t,, 

nual meeting of the stockholders having been held 
at the tin1e fixed by the by-laws. 

Dated, October 19, 1917. 

NELSON Z. GRA V:ES, 
A 1nen1ber of the Board of Directors. 

MUTUAL LIQUIDATING UOMPANY, 
Owner of 60% of the Stock. 

I-IARVEY F. CARR, 
Secretary. 

I 
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KNOvV ALL MEN BY THESE PRESENTS, that the 
Mutual Liquidating C01npany, being the owner of 
16044 y2 shares of the capital stock of the Cape 
May Real Estate Co1npany, does hereby consti-
tute and appoint Nelson Z. Graves and Harvey 
F. Carr, or either of them, its true and lawful 
attorney, in its name, place and stead, to vote 10 
upon the stock owned by it or standing in its 
naine, as its proxy, at the special n1eetjng of the 
stockholders of the said company, to be held at the 
co1npany's principal office at Cape May, New 
Jersey, on the twenty-fifth day of October, 1917, 
and on such other day as the n1eeting may be 
thereafter held by adjournn1ent or otherwise, .ac-
cording to the nun1ber of votes it is now or 1nay 
then be entitled to cast, hereby granting the said 
attorneys full power and authority to act for it 20 
and its name at the said meeting or meetings, in 
voting for directors of the said company or other-
wise and in the transaction of such other busi-

' ness as 1nay properly c·mne before the meeting, as 
fully as it could do if personally present, with 
full power of substitution and revocation, hereby 
1·atifying and confirn1ing all that its said attor-
neys 01· substitute 1nay do in its place, na1ne and 
stead. 

IN WITNESS WHEREOF, the Mutual Liquidating :30 
Con1pany has hereunto affL.-x.ed its corporate seal, 
attested by its proper officers, this twenty-fourth 
day of October, 1917. 

MUTUAL LIQUIDA'rING COlVIPANY, 

Attest: 
I-Iatvey Ir. Cari~, 

By NELSON GRAVES_, 
President. 

Secretary. 40 
( Corporate seal attached: Mutual Liquidating 

C01npany, 1916.) 
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State of New Jersey, } 
0 t f ss.: oun yo 

Samuel J. Edwards and Frank Voigt, being 
severally sworn, upon their respective oaths, do 
depose and say that they ·will faithfully, honestly 
and impartially perform the duties of inspectors 

lO of election at the election to be held this Thursday 
for directors of the Cape ~lay Real Estate Com-
pany, and a true report make of the same. 

30 
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SAMUEL J. EDWARDS, 
FRANK VOIGT. 

Sworn and subscribed to before 1ne 
this 25th day of October, 1917, 

HARVEY F. CARR., 

M. 0. 0. of N. J. 

The undersigned, inspectors of election, report 
that having taken an oatl1 impartially to con-
duct the election of directors -of the Cape May 
Real Estate Con1pany, we did receive the votes 
of the stockholders by ballot, and that the follow-
ing persons received the nun1ber of votes set op-
posite their respective na1nes, to wit: 

For Directors 

Nelson Z. Graves 
G. E. Matthies 
Harvey F. Carr 
Ferdinand Graves 
Joseph T. Sullivan 
John 0. Wilson 

Dated, October 25, 1917. 

Number of Votes 

16044 1/2 
16044 1/2 
16044 1/2 
16044 1/2 
16044 1/2 
16044 1/2 

SAMUEL J. EDWARDS, 
FRANK VOIGT, 

Inspectors. 
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( Annual meeting of stockholders, April 9th, 
1918, page 347, Minute Book No. 2.) 

December 16, 1921, 
New Jersey Corporation Guarantee 
&. Trust Company, 

Camden, New Jersey. 10 

THE CAPE ~IAY REAL ESTATE COMPANY. 

MINUTES OF ANNUAL MEETING OF STOCKHOLDERS. 

The annual meeting of stockholders was held at 
the office of the company, No. 417-419 Market 
Stret, Camden, N. J., on the 9th day of April, 1918, 
at M. 

The n1eeting was called to order by Mr. Joseph 
T. Sullivan who, upon motion, was unanimously 20 
chosen chairman, and Mr. F. S. Jerome was ap-
pointed secretary of the meeting. 

The secretary then read the roll of the stock-
holders entitled to vote at this meeting with the 
following result : 

'fhe following stockholders were present in per-
son: 

Name 
Peter Shields 
0. D. Scully 

Number of shares 

5,171 30 
25 

0. Earl Miller 
John W. Painter 
Joseph T. Sullivan 
Franklin S. Jerome 

M. A. lVI. of S. 1. 

10 
215 

1 
1 

5,423 

The following · stockholders were present by 
proxy: 40 
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Name Name of proxy No. of shares 

Mary E. Pollard John W. Painter 286 1/4 
Harn1an Yerkes F. S. Jerorne 10 
Phila. Trust Co. Trustee " 10 
Greater Cape May, Inc. " 1G,0B8~/2 
G. E. Matthies " 1 
W. W. Vilsack " 
A. A. Vilsack 
Joseph G. Vilsack 
Eugene S. Reilly ~, 

" 
" 
" 

155 
102 
156 
108 

16,866¾ 

being a majority in interest of all the stockholders 
of the con1pany. 

The proxies presented were ordered to be filed 
with the secretary of the meeting. 

30 

40 

The secretary presented and read a copy of the 
notice of the 1neeting, and stated that such no-
tice had been duly given to each stockholder of 
the co1npany as required by the by-laws. 

'l1he transfer book and the stock book of the 
company, and alphabetical list of stockholders 
entitled t~ vote at this election were produced, 
a_nd remained during the election open to inspec-
tion. 

Upon motion, duly n1ade and seconded, the 
reading of the 1ninutes of the last precedinff meet-
. b 
1ng was waived. 

Upon nwtion, duly seconded, Messrs. John A. 
MacPeak and I. C. Clow were appointed inspec-
tors of election and duly sworn ( neither of then1 
being a candidate for the offi.ce of director) . 

Upon motion, duly seconded, the rneeting pro-
ceeded to the election of five directors by ballot, 
in accordance with the by -laws and the polls were 
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declared open and the stockholders prepared their 
ballots and delivered them to the inspectors. 
M. A. M. of S. 2. 

The polls having remained open an hour were 
closed, and the inspectors presented their report 
in writing, showing that the following gentlen1en 
( stockholders of the con1pany) have received the 10 
greatest number of votes: 

For Directors 

Nelson Z. Graves 
Ferdinand J. Graves 
Franklin S. Jerome 
George E. lVIatthies 
Joseph T. Sullivan 

Nu1nber of votes 

• 16,582 1/2 
16,582 1/2 
16,582 1/2 
16,582 1/2 
16,582 1/2 

The chairn1an thereupon declared the above 
nained gentlemen duly elected directors of the 

·. coinpany, to hold office until the next annual elec-
tion and until their successors are elected and 
qualify. 

The secretary was directed to insert 1n the 
minute book, for the purpose of reference, a copy 
of each of the follO"wing papers: 

( 2) :b'orm of proxy. 
( 4) Inspector's oath and report. 
No further business coming before the meeting, 

upon 1notion, duly seconded, the same adjourned. 

M. A. M. of S. 3. 

F. S. JEROME, 
Secretary of the Meeting. 

New Jersey Corporation Guarantee 
& Trust Con1pany, 

Camden, New Jersey. 

20 

30 

40 
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THE CAPE MAY REAL ESTATE COMPANY. 

INSPECTOR'S CERTIFICATE MEETING OF STOCK-

HOLDERS. 

State of New Jersey, } . ss .. 10 County of Camden, 

20 

30 

John A. MacPeak and I. 0. Clow, being sever-
ally sworn upon their respective oaths, do promise 
and swear that they will faithfully, honestly and 
impartially perforn1 the duties ,of Inspectors of 
Election, and will to the best of their skill and 
ability conduct the election to be held this day 
for directors of the corporation above named, and 
a true report make of the same. 

JOHN A. MAcPEAK, 
I. 0. CLOW. 

Subscribed and sworn t ·o before me at the City 
of Camden, this 9th day of April, 1918. 

ES'l'HER T. VENNEL., 
Notary Public. 

[Seal attached: Esther T. Venne], Notary 
Public, Camden, N. J.] 

WE, the subscribers, inspectors of election, ap-
pointed by the stockholders of the company above 
named at their meeting held this 9th day of 
April, A. D. 1918, do report that having taken an 
·oath impartially to conduct the election, we did 
receive the votes of the stockholders by ballot. 

We report the 16,582 1/2 votes were cast, and 
4 () that the following persons received the number 
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of votes set opposite their respective names, to 
wit: 

F ·or Directors 

Nelson Z. Graves 
Ferdinand J. Graves 
Franklin S. Jerome 
George E. Matthies 
Joseph T. Sullivan 

Number of votes 

16,582 1/2 
16,582 1/2 
16,582 1/2 
16,582 1/2 IO 
16,582 1/2 

All of which is respectfully submitted this 9th 
day of April, 1918, at the City ,of Camden, N. J. 

JOHN A. MAcPEAK, 
I. C. CLOW, 

Inspectors. 

CAPE MAY REAL ESTATE COMPANY 

NOTICE OF ANNUAL MEETING OF STOCKHOLDERS. 
( April 9, 1918.) 

March 28, 1918. 
To the Stockholders : 

Notice is heteby given that the annual n1eet-

20 

ing of the stockholders of Cape ~ay_ Real ~state 
Company will be held at the pr1nc1pal office of 30 the coinpany, in the office of the Ne·w Jersey Cor-
poration Guarantee and ·Trust Company, Nos. 
417 and 419 Market Street, Camden, N. J., on 
Tuesday, April 9, 1918, -at 12 o'clock noon, ~or 
the purpose of electing directors for the ensuing 
year, and such other business as may properly 
eo1ne before the meeting. 

Yours re_spectfully, 

FRANKLIN S. JEROME, 40 
Secretary. 
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NOTE.-No business can be transacted at the 
annual meeting without a quorum. In order 
that the c01npany may be certain of a quorum, 
you are requested to execute and return the en-
cl~sed proxy at once. The required revenue stamp 
"\VIll be affixed and canceled in your behalf with-

IO out expense to you. 

CAPE MAY REAL ESTATE COlVIPANY 

PROXY: STOCKHOLDERS' ANNUAL MEETING 
( April 9, 1918.) 

No. Shares 

:!O KNOW ALL MEN BY ~rHESE PRESENTS, 
that the undersigned stockholder of Cape May 
Real Estate C01npany does hereby constitute and 
appoint 

30 

Nelson Z. Graves, George E. Matthies and 
Franklin S. Jerome, 
·or any of the1n, the true and lawful attorneys or 
atto1·ney, to vote in the name of the undersigned 
upon the stock owned or standing in the nan1e of 
the undersigned, at the annual meeting of the 
stockholders of Cape May Real Estate Con1pany, 
~o be held at the principal office of the company 
1n the office of the New Jersey Corporation Guar-
antee and Trust Company, Nos. 417 and 419 
Market Street, Camden, N. J., on the 9th day of 
April, 1918, and on such other days as the n1eet-
ing may thereaf+er be held by adjournment or 
otherwise, according to the nun1ber of votes the 
undersigned is now or may then be entitled to 
emit, hereby granting the said attortieys and any 
of the1n full power and authority to act for the 
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undersigned and in the name of the · undersigned 
at the said 1neeting or 1neetings in voting for di-
rectors of the said con1pany, and in the transac-
tion of such other business as may lawfully come 
before such n1eetings, as fully as the undersigned 
could do if personally present, with full power 
of substitution and revocation, hereby ratifying 10 
and confi.r1ning all that the . said attorneys or 
any of the1n, or any substitute, n1ay do in the name 
of the undersigned in the premises. 

IN WITNESS WHEREOF, hereunto is set the 
hand and seal of the undersigned, this day of 
April, 1918. 

[L.S.] 

[ Stockholder signs here.] 
Witness: 

( The aforesaid annual n1eeting of stockholders, 
Apl'il 9th, 1918, is the last Minutes of Meetings 
of Stockholder8 that appears in said l\1:inute Book 
No. 2.) 

EXTRACTS FROM MINUTES OF MEETINGS OF BOAlW 
OF DIRE CTORS OF CAPE lvfAY REAL ESTATE 

COMPANY. 

(Minutes of Special Meeting of Board of Di-
l'ect,ors, Augu8t 24th, 1915, pages 335-886, Minute 
Book No. 2.) 

Phila., Pa.~ August 24, 1915. 

SrECL-\.L MEETING OF DIRECTORS. 

A special° n1eeting of the Board of Directors of 
Cape May Real Estate C01npany was held at No. 

30 

40 
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22 South 3rd Street, Philadelphia, Pa., on Tuesday, 
August 24, 1915, at 10 :30 o'clock A. M. 

Present: Messrs. N. Z. Graves, N Z G . . raves ·, 
Jr., F. J. Graves, Geo. Magowan, W. S. Cassel-
n1an and Edward H. Heilman. 

The meeting was called to order by the presi-
dent, who read the call for the meeting as fol-
lows: 

Phila., Pa., August 18, 1915. 

A special 1neeting of the Board of Directors of 
Oape May Real Estate Company will be held at 
No. 22 So. 3d St., Phila., Pa., on Tuseday, August 
24, 1915, at 10 :30 ·o'clock .. A .. M., for the purpose 

20 of filling vacancies on the Board and transacting 
such other business as may properly co1ne before 
the meeting. 

(Signed) EDWARD H. HEILMAN. 

Reading of the 1ninutes of last meeting was dis-
pensed with. 

The president then presented the resignation 
of Mr. Nelson Z. Graves, Jr., as director and vice-
president, which upon motion duly seconded wa8 

30 accepted. 
Mr. W. A. Law was, upon n1otion duly made 

and seoonded, elected a director to fill the vacancy 
caused by Mr. N. Z. Graves, Jr.'s, _ resignation. 
Mr. Law appeared and took his seat. 

The president then presented the resignation 
of Mr. F. J. Graves as director and vice-president, 
which upon motion duly made and seconded was. 
accepted. 

Mr. Franklin D'Olier was. upon motion duly 
,1 o 1nade and seconded, elected a director to fill the 
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vacancy caused by Mr. F. J. Graves' resignation. 
Mr. D 'Olier th en appeared and took his seat. 

The pI"esident then presented the resignation 
of Mr. Edward H. Heihnan as director, secretary 
and treasurer, which upon 1notion duly seconded 
was accepted. 

MI". 1-Ienry T. Dechert was, upon motion duly 
seconded elected a director to fill the vacancy 

' caused by Mr. Heihnan's resignation. Mr. Dech-
ert appea1·ed and took his seat. 

The p1·esident then presented the resignation of 
Mr. Geo. ~Iagowan as director which, upon motion 
duly seconded, was accepted. 

Mr. Ralph B. Evans, ·was upon rnotion duly 
seconded elected a director to fill the vacancy 

' caused by Mr. Magowan's resignation. Mr. 
Evans appeared and took his seat. 

On motion duly made and seconded ~fr. Ed-
ward H. Heilrnan was elected secretary. 

The resignation of Mr. Nelson Z. Graves as presi-
dent was presented, and upon n1otion duly n1ade 
and seconded, it was accepted. 

Mr. Franklin D'Olier was~ upon motion made 
and seeonded, elected president and treasurer. 

Adjourned. 
EDWARD H. HEILMANJ 

Secretary. 

(Minutes of special 1neeting of Board of Di-
rectors, April 28, 1916, page 338, ~Iinute Book 
No. 2.) 

:Mjnutes of special meeting of Board of Direc-
tors of Cape lfay Real Estate Company held at 
315 Chestnut StI"eet, Philadelphia, April 28, 1916, 
at 1 o'clock P. M. 

10 
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30 
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There were present Messrs. William A. Law, 
Franklin D'Olier, Ralph B. Evans and Willimn 
S. Casselman. 

The reading of the 111inutes of the last n1eeting 
was upon m•otion dispensed with. 

Upon motion duly seconded and carried Charles 
10 C. Norris, Jr.) was elected secretary of the 

meeting. 
The resignation of Edward H. Heiln1an as sec-

rector was presented and upon n1otion duly ac-
cepted. 

The resignation •of J,.,ranklin D'Olier as presi-
dent and treasurer was presented and upon 111otion 
duly accepted. 

Upon motion duly seconded and car1~ied C. F. 
Limroth was duly elected as a director to fill th~ 

20 vacancy caused by the death of Henry T. Dech-
ert. Mr . Limroth appeared and took his seat. 

The resignation of \Villiam S. Casselman as di-
rector was present and upon motion duly ac-
cepted. 

Upon motion duly seconded and carried C. L. 
Buzby was duly elected as a director to fill the 
vacancy caused by the resignation of William 
S. Casseln1an. Mr. Buzby appeared and took his 
seat. 

30 The resignation ·of William A. Law as director 
was presented and upon motion duly accepted . 

Upon n1otion duly seconded and carried E. S. 
Baer was duly elected as a director to fill the 
vacancy caused by the resignation of William A. 
Law. Mr . Baer appeared and took his seat. 

The resignation of F'ranklin D'Olier as director 
·was presented and upon motion duly accepted. 

Upon motion duly seconded and carried Mr. 
Peter Shields was duly elected as a director. 

40 Upon motion duly seconded and carried C. D. 
Scully was duly elected as a director. 
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The resignation of Ralph B. Evans as director 
was presented and upon 1notion duly accepted. 

Upon 111-otion duly seconded and carried C. F. 
Li1nroth was elected as president in the place and 
stead of PrankUn D'Olier, ,vhose resignation fr0111 
that office ·was accepted. 

Upon motion duly seconded and carried C. F. 
Lilnroth was duly elected as treasurer in the 
place and stead of Franklin D'Olier, whose resig-
nation was presented and accepted. 

Upon 1notion duly seconded and carried E. S. 
Baer was duly elected as secretary in the place 
and stead of 1VIr. Heilman, whose resignation was 
presented and accepted. 

There being no furiher business the meeting 
adjourned. 

Dear Sir: 

E. S. BAER, 
Secretary. 

Philadelphia, April 26, 1916. 

There will be a special 111eeting of the Board 
of Directors of Cape May Real Estate Company, 
at 315 Chestnut Street, Philadelphia, Pa., on Fri-
day, April 28, 1916, at 3 P. M. for the purpose 
of filling such vacancies in the Boa1·d of Directors 
and offices of the c01npany. 

FRANKLIN D'OLIER, 
President. 

The above notice was sent to the following: 

:N. z. Graves, 2:2 Sout:b. 31·d Street. 
William S. Casschnan, 3rd & Market Streets, 

Uan1den, N. J. 
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Franklin D'O1ier, 22 South 3rd Street. 
Ralph B. Evans, 1335 Land Title Bldg. 
William A. Law, 315 Chestnut Street. 
'r. M. Lamb (Note: Cros8ed out in pencil). 

April , 1916. 

The undersigned hereby waives notice of a 
special meeting of the Board of Directors of Cape 
May Real Estate Company to be held at 315 
Chestnut Street, Philadelphia, on Friday, April 
28, 1916, at 3 o'clock P. :M. for the purpose of 
filling vacancies ainong the directors and offices of 
the company. 

FRANKLIN D'OLIER. 

I hereby tender my resignation as president of 
Cape lVIay Real Estate Co1npany. 

F ·RANKLIN D 'OLIER. 

I hereby tender 1ny resignation as director of 
Cape May Real Estate Company. 

F'RANKLIN D'OLIER. 

( lVIinutes of special 1neeting of Board of Direc-
tors, June 21, 1916, page 339, ~Iinute Book No. 
2.) 

1\-finutes of special meeting of Board of Direc-
tors of Cape May Real Estate C0111pany was held 
at . No. 803 West End Tru ·st Building, Philadel-
phia, ·on June 21, 1916, at 12 o'clock. 

Present: Messrs. Peter Shields, C. F. Limroth, 
E. S. Baer and C. L. Buzbv. ., 
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Upon 1notion duly seconded and carried the 
reading of the minut es of the la st 1neeting was dl-
rected to be dispens ed with. 

Mr. Shields presented a certificate of the Sec-
retar y or the ~ tate of New Jersey certifying 
that the 001·poration had been reinstated and is 
empowered to transact business in the State of 10 
New Jersey. 

Coun sel for the c01npany presented a report 
that Mr. Peter Shields has paid twelve 1nonths ' 
in t ere8t upon the mortgage held by the Ocean Villa 
Land Co111pany upon Two Mile Beach, due May 
2'{, 1916, a111ounting to $2,703.38; that Mr. Shields 
has also paid taxes upon the Two Mile Beach 
property for the years 1914 and 1915, a111ounting 
to $1,176.86, and also that the Cape May Real E s-
ta t e Company is without funds at the presen t time ~O 
to make those payn1ents and threat of foreclosure 
p1•oceedings upon the 111ortgage has been made by 
the holder. 

Upon motion duly seconded and carried it was 
RESOLVED that the c0111pany pay to Mr. Peter 
Shields the foregoing sun1s out of the proceeds 
of the sale of pre111ii;;es at the northem~t corner 
of Beach and 1\-1:adison Avenues, Cape May, New 
J ersev which has been sold to David M. Ellis . 

.., ' Mr. Shields p1·esented a form of ag1·eement be- :3tl 
tween Cape 1\-1:ny Real EstaLe Con1pany and Ralph 
W. Johnson and Samuel A. Buck of vVildwood, 
Cape May County, State of New Jersey, relative 
to the leasing the fishing wharf as Scbellenger's 
Landing in Lower Township, County •of Cape 
May and State of New Jersey, for the sum of 
Two hundred and fifty dollars ( $250): one-half 
of which is payable at the present time and the 
rem aining one"half on August 15, 1916. 

Upon ~1otion duly seconded and carried the sec- 40 
retary was ordered and directed to execute and 
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deliver on behalf of the Cape May Real Estate 
Company a lease or leases for the above purpose. 

There being no further business the meeting 
adjourned. 

Dear Sir: 

E. S. BAER, 
Secretary. 

There will be a meeting of the Board of Direc-
tors of Cape May Real Estate Company at No. 
803 West End Trust Buildjng, Philadelphia, on 
vVednesday, June 21, 1916, at 12 o'clock, for the 
purpose of arranging for the payment of interest 

20 upon mortgage on Two 1\'Iile Beach. 

30 

40 

E. S. BAER, 
Secretary. 

'l'he foregoing notice was mailed to the follow-
ing: 

N. Z. Graves, 22 South 3rd Street (Note:-
Crossed out in pencil). 

C. F. Liinroth, 22 South 3rd Street (Note:-
Crossed out in pencil). 

C. L . Buzby, 605 Mariner (Note: Address 605 
Mariner is in pencil) . 

E. S. Baer, 605 Mariner. 
Peter Shields, Bryn Mawr, Penna. 
C. D. Scully, 1014 Frick Bldg., Pittsburgh, Pa. 
C. Earl l\Iiller, Cape May, N. J. (Note: Name 

and address in pencil) . 
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( Minutes of special meeting of Board of Direc-
tors, January 9th, 1917, page 340, Minute Book 
No. 2.) 

A special n1eeting of the Board of Directors of 
Cape niay Real Estate Co1npany was held on J anu-
ary 9, 1917, at 11 o'clock A. M. pursuant to a lO 
notice, a copy of which is as follows : 

"A special nieeting of the Board of Direc-
tors of the Cape lVIay Real Estate Co1npany 
wil be held at No. 808 West End Trust Build-
ing, Philadelphia, on 'l'uesday, January 9, 
1917, at 11 o'clock A. M., for the purpose of 
filling of vacancies in the Board of Directors, 
the adoption of means to pay interest upon 
1nortgages and such other business as n1ay 

20 co111e bef.ore the 111eeting." 

There were present l\'Iessr~. Lilnroth, Buzby and 
Baer. 

Upon n1otion duly seconded and carried the 
proper officers of the company were directed to 
execute and deliver to Peter Bhields a check for 
the sun1 of Two hundred and fifty dollars ( $:250) 
to reilnburse hiln tor 111oneyd advanced by hhn on 
account of the interest upon the 1nortgage and 
taxes upon 'rwo Mile Beach. 3l) 

Upon 1notion duly seconded. and carried it was 
resolved that the n1ortgage of Joseph A. Wilson 
to the Cape May Real Oompany to secure the 
pay1nent of the sun1 of Seven thousand five hun-
dred dollars ( $7500) be placed in the hands of 
Peter Shields to be sold by hin1 at such price as 
to hin1 n1ay seen1 1nost advantageous. 

Mr . C. F. Liniroth presented his resignation as 
p1·esident, which upon n1otion was duly accepted. 

40 
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Upon m·otion duly seconded and carried C. L. 
Buzby was nominated for the office of president. 
Upon motion duly seconded and carried, the sec-
retary was directed to cast a ballot for Mr. Buzby 
as president. The secretary announced that in 
accordanoe with the foregoing 1notion he so cast 

10 a ballot and the chairman announced the election 
of Mr. C. L. Buzby as president.. 

~1:r. C. F. Limroth presented his resignation as 
director of the co1npany, which upon n1otion was 
duly accepted. 

Upon n1:otion duly seconded and carried Mr. 
Williain Fassnacht was duly elected as a director 
of the company. 

Mr. C. F. Limroth presented his resignation as 
treasurer of the con1pany and upon 1notion duly 

20 seconded and carried Mr. E. S. Baer was duly 
elected as treasurer of the company. 

30 

There being no further business the meeting 
adjourned. 

E. S. BAER, 
Secretary. 

C~PE MAY REAL ESTATE COl\fPANY 

January 6, 1917. 

Dear Sir: 

A special meeting of the Hoard of Directors of 
the Cape May Real Estate Company will be held 
at No. 803 West End Trust Building, Philadelphia, 
on Tuesday, January 9, 1917, at 11 o'clock A. M., 
for the purpose of filling of vacancies in the Board 
of Directors, the adoption of means to pay interest 
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upon mortgages and such other business as may 
cmne before the meeting. 

Very truly yours, 

C. F. LI~fROTH, . Secretary. 
Sent to: 

N. Z. Graves 
U. Ii'. Limroth 
C. L. Buzby 
..b';. ~- Baer 
Peter Shields 
C. D. Scully 

(~Iinutes of special meeting of Board of Di-
rectors, J\IIay 28, 1917, page 341, Minute Book No. 
2.) 

A special n1eeting of the Board of Directors o.f 
Cape lVIay Real Estate Uon1pany ,vas held at No. 
803 West End Trust Building, Philadelphia, on 
May ~8, 1917, at 2 o'clock P. M., pursuant to the 
r ol10wing notice: 

"A special n1eeting of the Board of Direc-
tors of the Cape May Real Estate Company 
will be held at No. 803 West End Trust 
Building, Philadelphia, Pennsylvania, on 
Monday, 1\Iay 28, 1917, at 2 o'clock P. M. for 
the purpose of filling vacancies on the board 
the election of a new registered agent, and 
such other business as may properly cmne 
before the 1neeting. 

"E. S. BAER, 
"Secretary." 

10 
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There were present Messrs. C. L. Buzby, E. S. 
Baer, Peter Shields and 0. D. Scully. 

Mr. Buzby occupied the chair. 
The chairman announced the resignation of Mr. 

William A. Fassnacht as a director, which resigna-
tion, upon motion, duly seconded and carried, was 
duly accepted. 

Upon motion of Mr. Shields, duly seconded and 
carried, Mr. 0. Earl Miller was duly elected as a 
director of the company to serve until the next 
annual meeting or until his successor shall be 
chosen. rrhereupon Mr. Miller appeared and took 
his seat as a director. 

Upon motion of Mr. Shields. duly seconded and 
carried, Mr. 0. Earl Miller was designated as 
registered agent of the company in the State of 
New Jersey. 

* * * * * * 
There being no further business, the meeting 

adjourned. 
E. S. BAER, 

Secretary. 

Philadelphia, May 23, 1917. 

A special meeting of the Board of Directors of 
the Cape May Real Estate Company wHl be held 
at No. 803 West End Trust Building, PhHadelphia, 
Penns;vlvania, on Monday, May 28, 1917, at 2 
o'clock P. M. for the purpose of filling vacancies 
on the board, the election of a new registered agent, 
and such other business as 1nay properly come be-
fore the meeting. 

E. S. BAER, 
Secretary. 
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N. Z. Graves, 22 South 3rd Street, Philadelphia. 
C. L. Blrnby, 605 Ma-riner & Merchant Bldg., 

Phi.la. 
E. S. Baer, (;05 1\1:ariner & Merchant Bldg., Phi.la. 
Peter Shields, Bryn Mawr, J'a. 
"\Villiam A. F-raRsnacht, 22 South 3rd Street, Phila. 
(Note: Name and address crossed out in pencil.) 
C. D. Scully, 1014 Frirk Bldg., Pittsburgh, P'a. 

(Minute •Of special meeting- of Board of Direc-
tors, July 5, 1917, page 342, Minute Book No. 2.) 

Special meeting of the Board of Directors - of 
Cape May Real Estate Company held pursuant to 
notice on July 5, 1917, at 803 West End Trust 
Building, Philadelphia, at 12 o'clock noon. 

There ·were present M:essrs. Peter Shields, 0. L. 
Buzby, E. S. Baer and 0. Earl Miller. 

Mr. Buzby occupied the chair. 
The notice of the meeting was read and ordered 

spread upon the minutes as follows= 

"A special meeting of the Board of Direc-
tors of the Cape May Real Estate Oompan:v 
to be held at 803 West End Trust Building, 
Philadelphia, on Thursday, July 5, 1917, at 
twelve o'clock, for the purpose of electing a 
director and secretary. 

''0. EARL ~!ILLER, 
"Secretary." 

Upon motion duly seconded and carried Mr. 
Ernest "\V. Lloyd was duly elected as a director of 
the company to ~erve until the next annual meet-
in o· or until his successor shall be chosen. ::, 

10 
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The resignation ·of Mr. E. S. Baer as secretary 
and treasurer was presented and upon his request 
was accepted. 

Upon 1notion duly seconded and carried Mr. C. 
Earl Miller was duly eleeted as secretary and 
t1·easurer to serve until the next annual nu~eting 

10 or until his successor shall be chosen. 

20 

30 

40 

Mr. C. L. Buzby presented his resignation as 
president and upon his request it was duly ac-
cepted. 

Upon motio.h duly seconded and carried Mr. 
Peter Shields was elected as president to serve 
until the n~xt annual n1eeting or until his succes-
sor shall he chosen. 

The resignation of Mr. E. S. Baer as a director 
was presented and upon his request was accepted. 

RESOLVED that the president and secretary be 
and they hereby are authorized to execute and de-
liver a deed or deeds to the County Board of 
F_reehol~ers of Cape May County, granting a right 
of way eighty feet in width over 'l'wo Mile Beach 
extending from Wildwood Crest to about on~ 
thousand feet east of the East Jetty. 

There being no further business the meeting 
adjourned. ' 

C. EARL MILLER, 
Secretary. · 

A special meeting of the Board of Directors of 
the Cape May Real Estate Company to be held at 
803 West End 'l'rust Building, Philadelphia, on 
'l'hursday, July 5, 1917, at twelve o'clock, for th~ 
purpose of electing a director and secretary. 

0. EARL MILLER, 
Secretary. 

153 
Exhibit D-1a. 

The above notice was sent to the following: 

C. L. Buzby. (Note.-Crossed out in pencil.) 
E. S. Baer. 
Peter Shields. 
0. D. Scully. 
C. Earl l\Iiller. 10 

(Minutes of special meeting of Board of Direc-
tors, J·uly 16th, 1917, page 343.) 

A special 1neeting of the Board of Directors of 
Cape l\Iay Real Estate C01npany was held at 803 
West End Trust Building, on July 16, 1917, at 
10 o'clock A. M., in pursuance to a call as follows: 

* 
( The following notice is attached to the n1i~utes 

of the fore going n1eeting, the nrinutes are s1gn~d 
by C. Earle l\filler as secretary.) 

A special meeting of the Board of Directors of 
the Cape May Real Estate Company w~ll be h~ld 
at No. 803 West End Trust Building, Ph1ladelph1a, 
Pennsylvania, on Monday, July 16, 1917, at 10 
o'clock A. ~L, for the purpose of approving schedule :Jl) 
of selling price of lots and approving sale of tract 
of fifty-seven acres. 

C. EARL MILLER 1 

Secretary. 
Peter Shields, Cape May, N. J. 
C. Ead Miller, Cape ~Iay, N. J. . 
C. L. Buzby, G05 M.:ariner & Merchant Eld., Ph1la. 
C. D. Scully, 1014 Frick ·Bldg., Pittsburgh, Pa. 
Ernest Y.l. Doyd, Cape May, N. J. 
(Note: Llo)·d's nan1e and address in ink-others 

typewritten.) 
40 
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( Special meeting of Board of Directors, October 
31st, 1917, page 344, Minute Book No. 2.) 

Minutes of a, special meeting of the Board of Di-
rectors of the Cape May Real Estate Company, held 
at 22 South Third Street, Philadelphia, Pennsyl-
vania, on October 31st, 1917, at three P. M., pur-
suant to the following notice : 

"Ca1nden, N. J., October 29, 1917. 
"To 

"A special meeting of the Board of Direc-
tors of the Cape May Real Estate Co. will be 
held at No. 22 South Third Street., Philadel-
phia, Pennsylvania, on Wednesday, October 
31st, 1917, at three P. M., for the purpose of 
electing officers, and for such other business 
as may be brought before the meeting. 

HARVEY F. CARR, 
Secretary.'' 

Present: Nelson Z . Graves, presiding; Harvey 
F. Carr, Joseph T. Sullivan and John 0. Wilson. 

On motion, duly made and seconded, Nelson Z. 
Graves was duly elected president to serve until 

30 the next annual meeting, or until his successor is 
elected and qualifies. 

40 

On motion, duly made and seconded, G. E. Mat-
thies was elected vice-president to serve until the 
next annual meeting, or until his successor is 
elected and qualifies. 

On motion, duly made and seconded, Harvey F. 
Carr was elected secretary and treasurer to serve 
until the next annual meeting, or until his suc-
cessor is elected and qualifies. 

On motion, duly n1ade and seconded, it was re-
solved that this company consent to the sale in bulk 

155 
Exhibit D-1a,. 

of its property at Cape May at tax sale as one 
parcel, and that the executive officer~ of the con1-
pany be and they are hereby _authorized and en1-
powered to execute such releases, agreen:ent or 
other papers necessary to give effect to thi~ reso-
lution, the purpose and obj,ect thereof being to 
1ninimize the expenses incident to such tax sale. 10 

On motion, duly n1ade and seconded, the meet-
ing adjourned. 

HARVEY F. CARR, 
Secretary. 

·( Special meeting of directors, January 22, 1918, 
page 345, Minute Book No. 2.) 

·CAPE MAY REAL ESTATE COMPANY. 20 

Philadelphia, Penn., January 17, 1918. 

To the Directors: 
By order of the president, notice _is giv,en that a 

special meeting of the Board of Dir~ctors, of the 
Cape 1\{ay Real Estate Company, will be held at 
the office of N. z. Graves, Inc., 22 South 3rd Street, 
Philade1phia, Penn., on Tuesday, January 22, 1918, 
at 2 :15 P. M., to consider and act upon the follow- :JO 
ing matters : 

1. The resignation of Mr. John 0. Wilson as a 
director. 

2. The resignation of 1\{r. Harvey F. Carr as a 
director. 

3. 'fhe resignation of Mr. 1Iarvey F. Carr as sec-
retary and treasurer. 

4_ The election of directors and officers to fill 40 
any and all vacancies. 
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5. A change in location of the office of the com-
pany within the State of New Jersey. 

6. To consider and act upon such other business 
as may properly come before the meeting. 

Yours truly, 

HARVEY F. CARR, 
Secretary. 

CAPE MAY REAL ESTATE COMPANY DIRECTORS' 

MEETING. 

A special meeting of the Board of Directors of 
the Cape May Real Estate Company was held at 

~O the office of N. Z. Graves, Inc., Nos. 22-24 South 
'l'hird Street, Philadelphia, Penn., on Tuesday, 
January 22, 1918, at 2 :L5 o'clock P. M., pursuant 
~o notice mailed to all directors, a copy of which 
1s spread upon these minutes as follows: 

30 

L_lO 

( Take in Notice of Meeting.) 

Present: Nelson Z. Graves, G. E. Matthies, 
li'erdinand J. Graves and Joseph T. Sullivan. 

Absent: John 0. Wilson and Harvey F~ Carr. 
Mr. Nelson Z. Graves, Jr., and Mr. S. 

Jerome we1·e also present by request of the presi-
dent. 

The president, Mr. Nelson Z. Graves, acted as 
chairman. 

Mr. Joseph T. Sullivan was appointed and acted 
as secretary of the 1neeting. 

The records of the directors' meeting held Octo-
ber 31, 1917, were read and approved. 

The chairman presented the ·written resignation 
of Mr. John 0. Wilson as a director, which ··was 
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Upon 1notion, duly made and seconded, accepted. 
Upon motion, duly made and seconded, Mr. Nel-

son Z. Graves, Jr., was nominated and, upon a 
ballot, was unanimously elected a director to fill 

. the vacancy in the board, and thereupon took his 
seat with the board. 

The written resignation of Mr. Harvey F. Carr 10 
as a director was then presented, and upon motion 
duly made and seconded, ·was accepted. 

Upon motion, duly n1ade and seconded, Mr. 
Franklin S. Jero1ne was n01ninated and, upon a 
ballot, was unanin1ously elected a director to fill 
the vacancy in the board, and thereupon took his 
seat with the board. 

The written resignation of Mr. Harvey F. Carr 
as secretary and treasurer, was then presented and, 
upon motion, duly made and seconded, ·was ac- 20 
cepted . 

Upon motion, duly made and seconded, Mr. G. 
E. Matthies was nominated for treasurer, and upon 
a ballot was unanimously elected. 

Upon 1notion, duly made and seconded, Mr. 
Franklin S. J er01ne was n01ninated for secretary 
and, upon a ballot, was unanin1ously elected. 

Upon n1otion of J. T. Sullivan, duly seconded 
by F. S. Jerome, the following resolution was unani-
n1ously adopted : 30 

RESOLVED, that the location of the principal 
office of this corporation within the State of New 
Jersey be and the sa1ne is hereby changed fro1n 
the City of Cape May, in the County of Cape May, 
to Nos. 417 and 419 Market Street, in the City o.f 
Ca1nden, County of Can1den, and that the agent 
therein and in charge thereof, upon whom process 
agairn.;t this cor-poration 1nay be served, is the New 
J erscy Corporation Guarantee and Trust Company. 40 
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There being no further business, the meeting was, 
upon motion dnly adopted, adjourned. 

Attest: 

JOSEPH T. SULLIVAN, 
10 Secretary. 

20 

Camden, New Jersey, 
January 11th, 1918. 

I hereby tender my resignation as director of 
the Cape May Real Estate Company, to take effect 
immediately. 

JNO. 0. WILSON. 

Camden, New Jersey, 
January 11th, 1918. 

I hereby tender my resignation as director of the 
Cape May Real Estate Company, to take effect im-
mediately. 

HARVEY F. CARR. 

30 Camden, New Jersey, 
January 11th, 1918. 

I hereby tender my resignation as secretary and 
treasurer of the Cape May Real Estate Company, 
to take effect immediately. 

HARVEY F. CARR. 
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( Special meeting of directors, March 26, 1918, 
page 346, Minute Book No. 2.) 

CAPE l\'IAY REAL ESTATE COMPANY DIRECTORS' 

MEETING. 

* * * * * 
A special meeting of the Board of Directors of 

the Cape May Real Estate Co1npany was . held at 
the office of N. Z. Graves, Inc., Nos. 22-24 South 
Third Street, Philadelphia, Pennsylvania, on Tues-
day, March 26, 1918, at 2 :00 o'clock P. M., pursu-
ant to notice mailed to all directors, a copy of 
which is spread upon these minutes as follows: 

"Cape . May Real Estate Company, 
Seymour, Connecticut, l\'Iarch 21, 1918. 

To the Directors : 
"By order of the president, notice is given 

that a special meeting of the Board of Dhec-
tors of the Cape l\'Iay Real Estate Con1pany 
will be held at the office of N. Z. Graves, Inc., 
22 and 24 South Third Street, Philadelphia, 
Pennsylvania, on Tuesday, March 26, 1918, at 
two o'clock P. M., to eonsider and act upon 
the following 1natters : 

10 

20 

'l'o consider and act upon a lease of prop- · 30 
erty to The United States of An1erica; 

To consider and act upon any and all n1at-
ters that 1nay be brought before the boa1·d. 

Yours truly, 

(Signed) F. S. JEROME, 
Secretary." 

Present: Nelson Z. Graves, Ferdinand J. 
Graves, Franklin · S. Jerome and Joseph T. Sul- 40 
livan. 
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Absent: G. E. Matthies and Nelson Z. Graves, 
Jr. 

The president, Mr. Nelson Z. Graves, acted as 
chairman. 

Mr. F. S. Jerome, secretary, acted as secretary. 
The records of the directors' meeting held J anu-

10 ary 22, 1918, were read and approved. 
The chairn1an then stated that he had negotiated 

a lease with The United States of America cover-
ing certain property in the City of Cape May, New 
Jersey, at a rental of One Dollar per year. 

The chairman further stated that he had signed 
the lease, in triplicate, under date of March 25, 
1918, and desired to have his acts in the matter 
approved and confirmed, whereupon, 

Upon motion, duly made and seconded, the fol-
~O lowing resolution ·was unanimously adopted : 

30 

40 

RESOLVED that the act of the president of this 
corporation in executing a lease with The United 
States of America, dated March 25, 1918, covering 
property in the City of Cape May, New Jersey, as 
described therein, at a rental of One Dollar per 
year, be and the same is hereby ratified and con-
firmed as the act and deed of this corporation. 

Upon motion of F. S. Jerome, duly seconded by 
J. T. Sullivan, the following was unanimously 
adopted: 

"ORDERED -' 
" ( 1) That in compliance with the laws , of 

the State of New Jersey, this corporation have 
and continuously maintain a principal office 
and place of business within the State of New 
Jersey and have an agent at all times, in charge 
thereof, and upon which agent process against 
this corporation n1ay be served, and therein 
keep the stock and transfer books for the in-
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spection of all who are autho-rized to see the 
same and for the transfer of stock. That . the 
books in which the transfers of stock shall be 
regi s·tered and the books containing the names 
of the shareholders shall be at all tin1es during 
the usual hours of business open to the exain-
ination of every stockholder at said principal 10 
office .. 

"That the name of this corporation be at all 
tin1es conspicuously displayed at the entrance 
of its principal office in this State. 

"AND BE IT FURTHER ORDERED) until this 
resolution be revoked by the stockholders, 

" ( 2) That such office and place of business 
be in and at the office of the said New Jersey 
Corporation Guarantee and Trust Con1pany, 
417 and 419 Market Street, Ca1nden, New Jer- 20 
sey, and that this c01npany be registered with 
said trust c01npany. 

" ( 3) That the New Jersey Corporation 
Guarantee & Trust Company, being by its char-
ter expres ,sly authorized to act in New Jersey 
as the agent of corporations, domestic and for-
eign, to the san1e extent as a natural person, 
a resident of the State of New Jersey be and 
hereby is appointed the agent of this: corpora-

3•) tion for all of the aforesaid purposes and the \ 
agent of this co1npa:ny upon whom legal proc-
ess against this corporation may be served 
within the State of New Jersey, and also the 
transfer agent of the stock of this Company. 

"There being no further business, the 1neet-
in g waiS, on 1notion duly adopted, adjourned. 

"Attest: 

·'.B-,. S. JEROME, 
"Secretary." 40 
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( Special n1eeting of directors, April 9th, 1918, 
page 347, Minute Book No. 2.) 

CAPE MAY REAL ESTATE, COMPANY DIRECTORS) 
MEETING. 

A regular meeting of the Board of Directors ; o.f 
the Cape May Real Estate Company was held at 
the office of N. Z. Graves, Inc., Nos. 22-24 South 
Third Street, Philadelphia, Pennsylvania, on Tues-
day, April 9, 1918, at 2 :00 o'c.lock P. M., following 
the annual meeting of stockholders in Can1den, 
N. J., this date. 

Present: Nelson Z. Graves, Franklin S. Jerome 
and Joseph T. Sullivan. 

Absent: G. E. Matthies and Ferdinand J. 
Graves. 

The pres 1ident, Mr. Nelson Z. Graves, acted as 
chairman. 

Mr. F. S. Jer01ne, secretary, acted as secretary. 
The records of the directors meeting held March 

26, 1918, were read and approved. 
Upon motion, duly made, seconded and unani-

mously adopted, it was 
VOTED to proceed to the election of officers in ac-

cordance --with the by-laws and that the secretary 
act as teller. 

Mr. Nelson Z. Graves was duly n01ninated for 
president, and upon a ballot was unanirnously 
elected. 

Mr. G. E. Matthies was duly nominated for 
treasurer, and upon a ballot was unanimously 
elected. 

Mr. G. E. Matthies · was , duly nominated for Vice-
President, and upon a ballot was unanimously 
elected. 
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Mr. F. S. Jerome was duly nominated for secre-
tary, and upon a ballot was unanimously elected. 

Accordingly the chair1nan announced that the 
following officers had been unanimously elected by 
the a:ffir1native vote of all the directors present: 

President, Nelson Z. Graves; 
Vice-President, G. E. Matthies !; 10 
Treasurer, G. E. Matthies ; 
Secretary, F. S. Jero111e. 
There being no further business , the meeting was, 

upon 1notion duly adopted, adjourned. 

Attest: 
F. S. JEROME, 

Secretary. 

( The aforesaid special n1eeting of directors, ~e.Jd 20 
on April 9th, 1918, is the last Minutes of Meetings 
of Dil-ectors that appears in said Minute Book No. 
2.) 

Exhibit D- ·2. 

MINUTE BOOK OF THE CAPE MAY REAL ESTATE 
COMPANY. 

SPECIAL MEETING OF DIRECTORS. 

A sipecial 111eeting of the Board of Directors, of 
Cape May Real Estate Oornpa~y was ~eld at 803 
West End 'rrust Building, Ph1lade.Jph1a, Pa., on 
July 16, 1917, at 10 o'clock A. M., in pursuance to 
a call as f ollo·ws : Call, 

A special 1neeting of the board of. directors. 
of Cape May Real Estate Company ~ill be h~ld 
at 802 West End Trust Building, Philadelphia. 

30 

40 
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Pennsylvania, on Monday, July 16, 1917, at 10 
o'clock A. M., for the purpose of approving 
a schedule of the selling price of lots and ap-
proving s,ale of tract of fifty-seven acres. 

C. EARLE MILLER, 
Secretary. 

There were present Messrs. Peter Schields, C. 
Miller, Buzby and Lloyd. 

Mr. Shields presided: 
The Secretary presented a plan of a tract com-

prising the sale heretofore authorized by the C01n-
pany to the United States Go,vernn1ent, bounded 
by the center line of Princeton Avenue the center 
line of the northernn1ost .section of Cap~ May Ave-
nue, the center line of Kansas Avenue and the Har-
bor line, and explained that a portion of this tract 
is subject to a lien of a mortgage of $3,500,000 held 
by the Colonial Trust Cmnpany Trustee of Pitts-
burgh, Pa. 

Upon n1otion duly seconded and carried it was 
RESOLVED that there be laid out and plotted a 

plan of a certain lot of land of Oape May Real Es-
t~te Com~any bounded on the west by the center 
hne of Princeton Avenue, on the south by the cen-
ter line o.f the northern1nost portion of Cape May 
~venue_ ( 50 feet wide), on the east by the center 
hne of Ka~sas Avenue and on the north by a line 
parallel with the northerly line of Pennsylvania 
Avenue and distant in a northerly dfrection 125 
feet therefrom. · 

A.ND R~SOLVED that the schedule price for the sale 
of the said lot of land shall be the sum of $50,000. 

~D RESOLVED that a certified copy of this reso-
lution be lodged ·with the Colonial 1,rust Coin 
of Pittsburgh, Trustee. pany 
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Upon n1otion duly seconded and carried it was -
RESOLVED that the President and Secretary be 

and they hereby are authorized and directed to exe-
cute and deliYer to Colonial Trust Co111pany of 
Pittsbur·gh, Tru stee, a request that the tract of 
land ordered to be plotted and laid out by a re s-o~ 
lution at this meeting and bounded on the West by 10 
the center line of Princeton A venue, on the south 
by the center line of the northernmost portion of 
Cape May Avenue ( 50 feet wide), on the east by 
the center line of J{ansas Avenue, and on the north 
by a line parallel with the northerly line of Penn-
sylvania Avenue and distant in a northerly direc-
tion 125 feet therefrom, be released from the -lien 
of the mortgage given and executed by Cape May 
Real Estate Company to Colonial Trust Company 
of Pittsburgh, Trustee, dated July 1, 1907, and re- 20 
corded July 26, 1907, in the Office of the Clerk of 
Cape May County in Book No. 80, page 207, to se-
cure the payment of bonds aggregating the sun1 
of $3,500,000 upon the delivery for cancellation of 
bonds of the Cape May Real Estate Company, 
which at their par value, together with accrued in-
terest thereon fron1 July 1, 1907, shall an1ount to 
50% of the said schedule price, to wit, $25,000, 
in accordance with the tern1s set forth in Article 9 
of the siaid inortgage. 30 

Upon motion duly seconded and carried it was 
RESOLVED that the President and Secretary be 

and they hereby are authorized and directed to exe-
cute an agreen1ent in writing with the United 
States Governinent, in such form as shall be ap-
proved by the President of the C0111pany, agreeing 
to do certain dredging consisting of the removal 
of 2 islands in Cold Spring Harbor and certain 
dredging at the entrance of Cold Spring Harbor as 
n1ay be desired and required by the United States 40 
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Government or any branch thereof, and also to 
execute and deliver such agreen1ent as n1ay be ap-
proved by the President of the Company with such 
person or corporation as he may select to do said 
dredging. 

Upon motion duly made, seconded and carried 
the meeting adjourned. 

0. EARLE MILLER, 
Secretary. 

SPECIAL MEETING OF DIRECTORS. 

A special meeting of the Board of Directors of 
the Cape May Real Estate Company was held at 
the office of the company at No. 426 Washin,gton 
Street, Cape May, N. J. on September 20th, 1917 
at 11 :30 o'clock A. lVI. 

The following directors were present 

Ernest W. Lloyd 
0. Earle Miller 
Peter Shields 
0. D. Scully. 

The meeting was called to order by the president 
Mr. Peter Shields. 

The secretary read the call for the meetin()' whi<'11 
. b 

was 1n the following form 

NOTICE. 

Cape May, N. J ., 
September 15, 19 l 7. 

A special meeting of the Board of Directors of 
Cape May Real Estate Company will be held at 
the office of the company, No. 426 Washington St., 

40 Cape May, N. J. on 11hursday, 8epten1ber 19, 1917, 
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at 11 :30 o'clock A. M. for the purpose of transact-
ing such business as may be brought before the 
n1eeting. 

Respectfully, 
0. EARLE MILLER, 

Secretary. 

On motion n1ade and seconded the reading of the 
n1inutes of the previous meetings were dh,pensed 
with. 

Mr. 0. D. Scully presented the following resolu-
tion and moved same be passed, seconded by Mr. 
Ernest \V. Lloyd. 

Resolved on this 20th day of Septern .ber, 1917, 

10 

that the president of this company, Mr. Peter 
Shields, is authorized to lease to the United States 
government, for the consideration of One Dollar, 20 
for the period of the duration of the present war, 
all the land from the East side of Yale Avenue, 
Cape May County, Cape May, N. J., extending fro1n 
Cape May I-Iarbor to the Atlantic Ocean, except-
ing such lots as 1nay have been sold, and be it 
further 

Resolved, that any action heretofore taken by the 
said president, Peter Shields, and any contract o.r 
lease heretofore made or executed between hi1n, a.s 
president of said con1pany, and the United States 30 
Governn1ent, or any agent thereof, is hereby rati-
fied and confirmed. 

After a full discussion, the question was called 
on the n1otion and unanin1ously passed. The sec-
retary was asked to call the roll on this resolution, 
and same was called with the following result-

Ernest W. Lloyd 
U. Earle. lVIiller 
Peter Shields 
C. D. Scully 

Yes 
Yes 
Yes 
Yes. 
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The president thereupon declared the resolution 
unanimously passed. 

The president stated of the $150,000 appropri-
ated by the United States Government for the pur-
chase of an aviation ground or costal air station, 
between Princeton Avenue, and ICansas Avenue, 
the I--Iarbor and Cape May Avenue, $125,000 was 
to be used for dredging the Harbor and it would 
be necessary to enter into a contract to have the 
dredging work done with all possible speed. 

Mr. C. D. Scully thereupon introduced the fol-
lowing resolution and moved same be passed, sec-
onded by Mr. Ernest W. Lloyd. 

Resolved, that the president of this com-
pany be and hereby is authorized to take all 
the necessary steps including the making of 
a contract on the best terms possible, to have 
done the dredging work which this company 
is required to do in the sale contract with 
the United States of America, and 

Be it further resolved, that in view of its 
great importance to the Federal Govern-
ment, the president be and is hereby author-
ized and instructed to consummate the sale 
contract at the earliest possible moment and 
that he have full power in the premises. 

After a full discussion the question was called 
on the motion and unaniinously passed. 

The secretary having been asked to call the roll 
-the same was <lone, with the following result:-

Ernest W. Lloyd Yes 
C. Earle Miller Yes 
C. D. Scully Yes~ 

The president thereupon declared the 1·esolution 
unanimously passed. 
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Mr. Lloyd stated that various amounts had been 
advanced by Mr. Shields from time to time for the 
payment of interest and taxes on the company's 
property, salaries, office expenses, etc., and that a 
com1nission was due Mr. Shields on account of the 
sale of land to the United States. 

Mr. Scully thereupon introduced the follo-wing 10 
resolution and moved san1e be passed, seconded by 
Mr. Lloyd. 

Resolved, that the treasurer be author-
ized to expend the following amounts, and 
to draw vouchers therefore, payable as soon 
as the funds are available: 

First: For $5,215.24 to rein1burse Mr. 
Peter Shields for interest and taxes paid on 
the Two Mile Beach Mortgage with interest 20 
at 6o/o per annum from date of advancement. 

Second: For $1,731.83 advanced by Mr. 
Peter Shields on account of taxes on prop-
erty in Cape May City between Princeton 
and I{ansas A venues and the IIatb or and 
Cape May Avenue, with interest at 6o/o per 
annum fron1 date of advancement. 

Third: For $22,500 c01n1nission on $150,-
000 at 15% on the sale of property to the 

I • 

united States of Alnerica consu1nn1ated pr1or 30 
to ~tfl·. Shields election as president of the 
co111pany. 

Fourth: For $1594.68, advanced by Mr. 
Peter Shields on account of salaries, inter-
est, office expenses, fire insurance, etc. as 
follows: 

April 12, 1916, Russell Robinson, carpen-
ter, $12.50. 

}\,fay 1, 1916, M. H. Ware, hardware, $1.13. 
August 22, 1916, Harry Callaghan repairs, 40 

$~.73. 
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October 10, 1916, Cape May Light & Power 
Co., light, . $8.46. 

August 1, 1916, paid to reinstate charter 
of company, $150.00. 

Civil Engineer, a/c salary $25.00. 
Decen1ber 16, 1916, bookkeeper, a/c salary, 

$400.00; office expense $35.84. 
January 15, 1917, J. S. Leaming mtg. int., 

$131.25. 
G. "\V. Reeves, plumbing $ .50. 
July 16, 1917, Qreth & Sullivan, insur-

ance, $79.15. 
September 1, 1917, S. F. Eldredge fee-, 

$5.00. 
October 1, 1917, Bell Telephone Co. phone 

$21.76. 
Williams Brown Earle blue prints, $1.15. 
Noah H. Bryan, cleaning, $11.25. 
Secretary, salary $600.00. 
Office expense $108.96. 
Expense as shown above amounting to 

$1,594.68. 
Total $31,041.75 with interest at 6% per 

annum from date of advancernent. 

Aft_er a full discussion, Mr. Shields taking no 
30 part 1n san1e, the question was call ed. on the 1no-

tion and the resolution was unani1nously passed· 
Mr. S.hields not voting, or· participating in the pas: 
sage of the resolution. 

4D 

The secretary was requested to call the roll on 
the above resolution, which was done, with the fol-
lowing result. 

For the resolution-

Ernest W. Lloyd 
C. Earle Miller 
Cornelius D. Scully. 
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Against the resolution-

None. 

The resolution was thereupon declared passed. 
The president stated the City of Cape May was 

insisting upon the payment of the Taxes on the lO 
company's property and something would have to 
be done. 

On motion duly made and seconded by Mr. Er-
nest W. Lloyd, the following resolution was unani--
mously passed. 

Resolved- . that the president of this. company, 
Mr. Peter Shields, is hereby authorized to take up 
the matter of the unpaid taxes with the City of 
Cape May and try and secure a postponement or 
adjournn1ent, or try and secure funds to pay the 20 
same. 

There being no further business, on motion made 
by Mr. Scully and seconded by Mr. Lloyd, the 
meeting adjourned. 

C. EARL MILLER, 
Secretary. 

SPECIAL :MEETING OF DIRECTORS. 

A special 1neeting of the Board of Directors Of 30 

Cape May Real Estate Company was held at the 
office of the con1pany, No. 426 Washington Street, 
Cape May, N. J. on Saturday, October 20th, 1917 
at 11 o'clock A. M. 

The following directors were present-

Ernest W. Lloyd 
C. Earle Miller 
Peter S.hields 
Cornelius D. Scully. 

40 
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The meeting was called to order by the president, 
Mr. Peter Shields, who took the chair. The secre-
tary read the call for the meeting which was in 
the following form: 

NOTICE. 

Cape May, N. J., 
October 17, 1917. 

A special meeting of the Board of Directors of 
Cape May Real Estate Company will be held at 
the office of the company, No. 426 Washington 
Street, Cape May, N. J., on Saturday, October 20th, 
1917 at 11 o'clock A. M., for the purpose of trans-
acting general business of the company and such 
other business as n1ay come before the meeting. 

C. EARLE MILLER, 
Secretary. 

On motion made by Mr. C. D. Scully, the read-
ing of the mrnutes of the previous meetings was 
waived. The president stated one of the ques-
tions that should be taken up was that of giving 
the president or proper officers of the company 
authority to comn1ence litigation to quiet certain 
fraudulent mortgages placed on this company's 
property by Nelson Z. Graves, when he formerly 
owned the controlling stock of the c0111pany. 
These n1ortgages were placed there for work he 
never done, and the work he did do was not done 
according to his .contract with the company, and 
I think it is now in order and very important 
that the proper offers to be instructed on behalf 
of the Cape May Real Estate: Con1pany and the 
stockholders to contest these mortgages and try 
to have then1 set aside. 

After a full discussion, Mr. C. D. Scully offered 
the fallowing resolution and moved its adoption: 
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Whereas, the Board of Directors of this com-
pany is advised that an effort will be made by 
Nelson Z. Graves or his assigns to exercise his 
rights of foreclosure under certain 111ortgages 
made at his direction and for his benefit to hiln-
self, under which the property of the company 
may be taken from it. 

And Whereas, it appears that the said mortgages 
are illegal and void and made without considera-
tion, the ref ore be it 

Resolved, that the proper officers of the company 
be and they are hereby authorized and directed 
to employ counsel and initiate litigation without 
delay to the end that said mortgages may be: de-
clared void and of no effect and a decree entered 
satisfying the1n upon the records. 

The chair111an asked if there were any remarks 
on this resolution. 

Mr. Scully said he would like to state as a repre-
sentative minority stockholder of this company he 
found himself at the last 111eeting of stockholders 
at which Mr. Graves was represented, insulted and 
his rights disregarded, and he was convinced frm.n 
Mr. Graves attitude at that meeting that Graves 
then intended and has intended to use his stock 
control of the con1pany to the serious injury of the 
minority stockholders. 

There being no further remarks the question was 
called on the above resolution, and same being duly 
seconded was passed upon the following roll call. 

For the resolution-

Ernest W. Lloyd 
C. Earle ~Iiller 
Peter Shields 
C. D. Scully. 
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Against the resolution-

N one. 

Resolution declared carried. 
The president filed a report showing he had been 

lO to Washington lately upon several occasions in 
connection with the operations of the War and 
Navy department regarding various business trans-
actions on behalf of this company. 

30 

40 

The following resolution was presented by Mr. 
Ernest W. Lloyd who rnoved its adoption, seconded 
by Mr. Miller. 

WHEREAS, at a meeting of the Board of 
Directors of this company, held at the office 
of the company at No. 426 Washington St., 
Cape May, N. J., on September 20, 1917, a 
resolution was passed authorizing the treas-
urer to expend certain amounts · and to draw 
vouchers the ref or, amounting to $31,-
941. 75/100 to rein1burse Mr. Peter Shields 
for 1noney expended by hiin in behalf of this 
con1pany and for commission earned on the 
sale of certain property to the United States 
of America. 

And whereas the sums specified in the 
said resolution were due and owing to the 
said Peter Shields by his con1pany and 
that no defence could be entered should a 
suit be brought upon the1n, 

Now therefore be it RESOLVED, that the 
proper officers of this company be and they 
are hereby authorized and directed to execute 
and deliver to the said Peter Shields the 
corporate bond of the company for the said 
sn1n of $31,941 75 /100 as specified in said 
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resolution, bearing date the 20th day of 
September, 1917, payable on demand, together 
with a warrant executed by the proper Officers 
of this Company to confess judgn1ent upon the 
said bond. 

Upon a vote being taken on the above resolution 10 
the same was passed with the following vote. 

For the resolution-

Ernest W. Lloyd 
C. Earle Miller 

Against the resolution 

Mr. Shields not voting on the passage of the 
resolution. 

Resolution carried. 20 

There being no further business, on n1otion duly 
made and seconded the meeting adjourned. 

C. EARLE MILLER, 
Secty. 

SPECIAL MEETING BOARD OF DIREC-
TORS. 30 

A Special meeting of the Board of Directors of 
Cape 1\1:ay Real Estate Co. was held at the office of 
Wescott & vVea ver-Security Trust Building, Cain -
den, N. J. on Tuesday, October 30, 1917 at ten 
o'clock A. M. 

The following Directors were present 

Ernest W. Lloyd 
C. l~arle J\filler 40 
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Cornelius D. Scully 
Peter Shields 
James~--,. Lucas and William S. Shaw. 

The meeting was called to order by the Presi-
dent, Mr. Peter Shields. 

The Secretary read the call for the meeting 
which was in the following form 

NOTICE 

A Special Meeting of the Board of Direc-
tors of Cape May Real Estate Co. will be held 
at the office of Wescott & Weaver, Security 
Trust Building, 3rd & lVIarket Sts., Camden, 
N. J. at ten o'clock A. M. for the purpose of 
filling vacancies on the Board, the ratification 
and approval of certain resolutions passed at 
a meeting of the Board of Directors held on 
the 20th day of October 1917, authorizing the 
payments of various amounts of money and 
execution of a Bond and Warrant to Mr. Peter 
Shields, and for such other business as . may 
come before the meeting. 

C. EARLE MILLER, 
Secretary. 

On motion dulv made and seconded the reading 
of the minutes o~f previous meetings was waived . 

The President declared there were three vacan-
cies on the Board to be filled. Mr. Ernest W. Lloyd 
thereupon nominated the following na111ed gentle-
men stock.holders of the Company, for Directors 

' to serve until the next election and until their suc-
cessors were elected and qualified. 

J runes F. Lucas 
vVilliam S. Shaw 
James R. Tindle. 
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There being no further nominations, on motion 
duly made and seconded the nominations were 
closed on the above na111ed gentle111en for Directors 
of the Company. 

On 111otion n1ade by Mr . Lloyd and duly seconded 
Mr. Jaines F. Lucas was unanimously elected a 
Director of the Co111pany. Mr. Lucas then appeared 10 
and took his seat . 

On motion of Mr. Lloyd, duly seconded Mr. 
William S. Shaw was unanimously elected a Direc-
tor of the Company. Mr. Shaw then appeared and 
took his seat. 

On n10tion of Mr. Lloyd, duly seconded, 1\1:r. 
J an1es R. Tindle was unanimously elected a Direc-
tor of the Company. 

Mr. Lloyd explained the details of the resolu-
tions passed at the meetings of the Board of Di- 20 
rectors held on Sept. 20, 1917 and Oct. 20, 1917, 
and after full discussion, on n1otion made by Mr. 
Lloyd and seconded by Mr. Shaw, the following 
resolution was unani1nously passed, Mr. Shields 
not voting-

Resolved, that the resolutions passed by the 
Board of Directors at the meeting held on Sep-
tember and October 20th, 1917, be and they are 
hereby ratified and approved. 30 

r1,I1ere being no further business, on motion duly 
lllade and seconded the meeting adjourned. 

C. EARLE MILLER, 
Secretary. 

40 
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SPECIAL MEETING BOARD OF DIRECTOR S. 

A Special Meeting of the Board of Directors of 
Cape May Real Estate Co. was held in the office 
of Wescott and Weaver, Security Trust Building , 
3rd and Market Sts., Camden, N. J. on M;:onday, 

10 December 3rd, 1917 at 10 o'clock A. M. 

20 

30 

40 

The following Directors of the Con1pany wer e 
present 

Ernest W. Lloyd 
James F. Lucas 
C. Earle lVIiller 
I,cter Shields 
\ViJljmn S. Shaw 
Co1·nelius D. Scully. 

'11hc meeting was called to order by Mr. Pete r 
Shields the Pn~sident of the Co111pany. The Secre-
tary read the Call for the meeting which was in 
the f ollow .ing form. 

:NOTICE. 

A Special Meeting of the Board of Direc-
tors of Cape lVlay Real Estate Co. will. be held 
at the office of Wescott & Weaver, Securi ty 
'l'rust Co. Building, 3rd & Ma l'lrnt Sts., Can1-

. den, N. J. on lVIonday, Dece1nber 31·d, 1917 
at 10 o'clock A. M. for the pu1·pose of elect ing 
a Vice-President of the Con1pany and for the 
transaction of such other business as may 
con1e before the 111eeting. 

C. EARLE l\1:ILLER, 
Secretary. 

On motion made by Mr. Jan1es F. Lucas the 
reading of the minutes of the previous n1eetings 
were waived. 
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On motion made by Mr. Lucas seconded by Mr. 
Wm. S. Sha,v, lVIr. Ernest W. Lloyd was nom-
ina ted for Vice-President of the Con1pany to serve 
unt il next election and until his successor was 
elected and qualified. 

There being no further non1inations, the nom-
ina tion was closed on lVIr. Ernest W. Lloyd for 10 
Vic e-President of the company. 

On 1notion n1ade by M1·. Lucas and seconded by 
1\iir. Shaw, Mr. E rnest W. Lloyd was unanimously 
elected Vice-President of the Company. 

The Board instructed Mr. Llo yd to keep in touch 
with the situat ion in Cape May regarding the 
':l1axes, the property of the c01npany having been 
sold at a Tax sale and purchased by the N. Z. 
Gra ves interests. 

l\1:r. vVeaver, the attorn ey for the Co1npany was 20 
in structed not to turn over any of the Company's 
pa p ers to N. Z. Graves or any of his representa-
tiv es. 

There being no further business on motion duly 
ma de and seconded the meeting adjourned. 

C. EARLE MILLER, 
Secretary. 

Exhibit n .. ,3. 

EXEMPLIFICA'rION 

Sta te of Pennsylvania, 
P hiladelphia Count y , 

Set. 

}ss.: 

Among the Records and Proceedings of the Court . 
of Couuuon Pleas No. 5 for the County of Phila-
delphia, State of Penns ylvania, the following may 
be found as nmtter of F'lle and of Record at No. 
3627 September Term, 1917, to wit: 40 
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DOCKET ENTRIES 

J. W. Wescott-3627 
·Wm. Findlay Brown . 

10-30-17. 

Peter Shields 
V'S. 

Mutual Liquidating Co. a corp. 

Apr. 23, 1918 Statement & Notice to file afft of 
defence filed. 

May 9, _1918 Afft of defence filed. 
Sums Assp't. 
Exit Oct. 15, 1917. 
Ret. 4 Mon. Oct. 1917. 
Served Oct. 22, 1917. 
May 25, 1923 Jury sworn. 
EoDie Verdict for Deft by direction of th e 

Court. 
May 31, 1923 Jury fee paid. 
EoDie Judgment. 

PEtrE ;R SHIELDS 

vs. 

M.UTUAL LIQUIDATING COMPANY a 
Corporation. 

To the Prothonotary 0. C. P. 

Sir: 

C. P. No. 5. 
September 

Term, 1917. 
No. 3627 

Issue Su1nn1ons in Assumpsit in the above en -

181 
Emlvibit D -3. 

ti tled case returnable to the Fourth Monday in 
October, A. D. 1917. 

JOHN W. WESCOTT, 
Attorne y for Plaintiff. 

County of Philadelphia, ss. : 

'f l-IE 001\!Il\1: ONWEALTH OF PENNSYLVANIA 

To the Sheriff of the County of Philadelphia, 

Greeting: 
We c01n1nand You 

tha t · you sun1111on l\futual Liquidating Omnpany, 

10 

a corporation, late of your County, so that it be 20 
and appear before ou1· Judges, at Philadelphia, 
at our Court of Conunon Pleas, No. 5, of the 
County of Ph .iladelphia, to be holden at Philadel-
ph ia, in and for th e said County, on the Fourth 
lVIonday of October next, there to answer Peter 
Shi elds of a pl ea of Assu111psit Aud to have you 
the n and there this writ. 

W itness the Honorabl e J. Willis Martin 
P i-esident of our said Court, at Philadelphia. 30 the 15th da y of Octob e1· in the year of our Lord, 
one thousand nine hundred and seventeen (1917). 

HENRY ]:. WALTON, 
Prothonotary . 

By J. U. G. Hunter. 



10 

20 ' 

30 

40 

182 
Exhibit D-3 .. 

PETER SI-IIEiLDS 

V'S. 

MUTUAL LIQUIDATING COMPANY a 
Corporation. 

To the Prothonotary 0. P. 

0. P. No. 5 .. 
September 

Term, 1917 . 
No. 3627 

Enter my appearance for Defendant in the abov e 
entitled action. 

No. 3627. 

WlVI. FINDLAY BROWN, 
Attorney for Defendant, 

807 Pennsylvania Bldg., Phila . 
October 29th, 1917. 

September Term, 1917. 

IN THE 

COURT OF OO1\1:MON PLEAS NO. 5 

For the County of Philadelphia. 

PETER SHIEDS 

V'S. 

MUTUAL LIQ :UIDATING COMPANY 

PLAINTII:i-,F'S STATEMENT OF CLAIM. 

'Po ~Ju,tual Liquidating Oornpany. 

You are required to file an Affidavit of Defense 
to t'he within statement within fifteen days from 

t, 
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th e service hereof ; otherwise Judgment may be 
entered against you. 

JOHN W. WESCOTT, 
Attorney for Plaintiff. 

Filed April 23, 1918, 
Somrner 10 

Pro Prothy. 

JOHN W. WESCOTT, 
Attorney for Plaintiff, 

1100 Penn Square Building. 

Rec' r April 23, 1918. 

LA vV OFFICE OF 

WM. FINDLAY BROWN 
CHARLES R. DOWNS 

Ret urn to 
Law office of 

Wm. Findley Brown 
Charles B. Downs 

26 S. 15th St. Trans. Bldg. 
Philadelphia . 

PETER SHIELDS 

vs. 

MU TUAL LIQUIDATING COMPANY. 

C. P. No. 5. 
Septe1nber 

Term, 1917. 
No. 3627. 

Nelson Z. Graves, being duly sworn, deposes and 

20 

30 

says that he is the President of the Mutual Liqui-
dating Company, the defendant above nained, and 40 
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that said Defendant has just, full, true: and com-
plete defence against the whole of the Plaintiff's 
claim of the follo-wing nature and character : 

1. Admitted. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. Defendant admits that on May 29, 1917, ;-1, 

preliminary injunction or restraining order was 
issued out of Court of Co1nmon Pleas No. 5 of 
Philadelphia County to 1\ifarch Term, 1917, No. 
5470, whereby the defendant was enjoined from 
a;ssigning, transferring, selling, conveying or in any 
way disposing of any prope1-ty theretofore pur-
chased by or for de

0

fe:ndant and remaining unsold, 
but defendant denies that said injunction prevented 
defendant fro1u carrying out said agreement of sale 
with Plaintiff, dated A p1·il 1, 1916, copy whereof 
is attached to Plaintiff 's State1nent of Claim, 
Marked "Exhibit A", but defendant avers that no 
hearing was ever held or further order of Court 
made in said proceedings and that said preli1ninary 
injunction was dissolved at the end of five days 
after · lVIay 29, 1917, and that defendant was at all 
tilnes able and willing to carry out said agreement 
of sale with Plaintiff. 

Defendant avers that by the tern1s of the Exten-
sion Ag1·ee111ent between Plaintiff and Defendant, 
dated April 28, 1917, copy of which is attached 
to Plaintiff's Statement of Claim, n1arked "Exhibit 
C" the ti1ne for the pay1nent of the balance of the 
purchase price by plaintiff 11-nde1· said agreen1ent 
of sale was extended to July 31, 1917, ti111e being 
exp .ressly nutde of the essence of said contract, and 

185 
Exhibit D-3. 

that Pla intiff wholly failed to pay said balance to 
defendan t 01· to tende1· pay111ent thereof or anv 
part of san1e 01· in any way whatso ever to indicat~ 
to. defendant h is intention and ability to perfor1n 
said contract before the expiration of said tiine 
limit on July 31, 1917. 

Defendant denies that in obedience to said in- 10 
junct~on it assigned, transferred and sold the prop-
erty included in said agreen1ent of sale, "Exhibit 
A" attached to Plaintiff 's Statement, to Nelson 
Z. Graves or his nominee for a su111 in excess of 
the su1n agreed to be paid for saine by plaintiff, 
and further denies that it sustained no loss, but 
defendant avers that it has not sold and conveved 
said property but still continues to be the o,v~er 
thereof. 

6. Defendant ad111its that it retained the suins 20 
of $35,000 and $8,541.15, which had been paid to 
it by plaintiff under said ag1·ee111ent of sale, and 
ave1·s that by the express tern1s and conditions of 
said agreen1ent and the subsequent agreements ex-
tending the time for the perf or1nance thereof; it 
was prodded that if the balance of the purchase 
pl'ice was not paid by plaintiff to defendant within 
the tiine: lin1it as therein provided, tilne being ex-
p1·essly 111ade of the essence of the contract, that 
then all payn1ents made by plaintiff under said 30 
agreen1ent were to be retained by defendant and to 
1·en1ain the property of the defendant as liquidated 
dan1ages, that plaintiff wholly failed to pay said 
balance as aforesaid, by reason ·whereof defendant 
is ent itled to retain said moneys, as its own prop-
erty and that plaintiff has no lawful claim or right 
thereto whati.;oever. <__; 

7. Defendant denies that it is indebted to plain-
tiff in the sum of $J3,541.15, with interest, or any 
othe1· suu}.. ·whatsoever. 40 
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All of which defendant avers to be true and ex-
pects to be able to prove same at the trial of this 
cause. 

NELSON Z. GRAVES. 

Sworn to and subscribed before me 
the 8th day of May A. D. 1918. 

ROYAL w. URIE, 

Notary Public, 
Commission expires March 20, 1921. 

[Seal.] 

No. 3627 

C. P. No. 5. 

Peter Shields 
vs. 

Sept. Term, lD 17 

Mutual Liquidating Co. 
5-31, 23. 

Prothonotarv C. P. ., 

Enter judgment on the verdict in the above case> 
and I hereby certify that the precise residence ad-

30 dress of the Judgment creditor is 400 Chestnut 

40 

Street, Phila. 

Filed Niay 31, 1923. 
J. 0 RR, Pro Pro thy. 

WM. FINDLEY BROWN 
per THOMAS F. GAIN' 

Attorney. 
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JUDGMENT ROLL. 

Whereupon it was considered by our said Court 
before our said ,Judges that Mutual Liquidating 
Con1pany, a Corp., the defendant herein, recov,er 
of Peter Shields, the plaintiff herein, the sum of 

dollars lawful 1noney for 10 :. 
their judgment, and also the further sum of Thir-
teen and 75/100 dollarS' like 1noney for their costs 
and charges by then1 about their suit in that behalf 
expended, whereof the aforesaid plaintiff is convict, 
as appears of record, &c. 

And the plaintiff in 1nercy, &c. 

JUDGMENT INDEX. 

Plaintiff Peter Shields 
Defendant Mutual Liquidating Co. a Corp. 
Court C. P. No. 5. 
Term Sept. 1917. 
No. 3627. 
Attorney Brown . 
Date May 31, 1923. 
Amount 

No. 210. Foreign Certificate 

County of Philadelphia, } 
'l,he Co1nn1onwealth of Pennsylvania, s~. : 

I, John M. Scott, Esquire, Prothonotary of the 
Courts of Com1non Pleas of the County of Phila-
clelphia, no CERTIFY, that the foregoing is a true 
copy of the whole record: 

I 

20 · 

30-

40 
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Peter Shields, Plaintiff, and Mutual Liquidating 
Company, a corp., Defendant, of September Term, 
1917, Number 3627, as full, entire and complete 
as the sa.ine remains on file in Court of C01nn10n 
Pleas No. 5 of the County of Philadelphia afo1·e-
said, in the case above stated. 

IN TESTI1\£0NY WHEREOF, I have hereunto 
set 111y hand and affixed the seal of the said Court, 
this 18th dav of December, in the year of our Lord 

" one thousand nine hund1·ed and twenty-fl.ye (1925). 

( Seal) 
JOHN M. SCOT'r, 

Prothonotary. 

20 County of Philadelphia, ss. : 

30 

40 

I, J. ,villis Martin, Presiding Judge of the Court 
of Common Pleas No. 5 for the County of Phila-
delphia, no CERTIFY that the foregoing Record, Cer-
tificate and Attestation 1nade by John M. Scott, 
Esquire, Prothonotary of the said Court, whose 
name is thereunto subscribed, and the seal of the 
said Court affixed, are in due for111 and n1ade by 
the proper officers. 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand this 18th day of December, in the year 
of our Lord one thousand nine hundred twenty-
five ( 1925) . 

CI-IARLES Y. AUDENRIED, 
President Judge, Court of 

Common Pleas No. 4. 
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County of Philadelphia, ss.: 

I, John M. Scott, Esquire, Prothonotary of the 
Courts of Comn1on Pleas of the County of Phila-
delphia, DO CERTIFY that the I-Ionorable Charles Y. 
Audenried, by whon1 the foregoing Certificate and 
Attestation were made, and whose name is thereto 10. 
subscribed, was at the time of making thereof and 
still is, Presiding Judge of the Court of Common 
Pleas No. 4 of the County of Philadelphia duly 
commissioned and sworn; to all whose acts ., as 
such, full faith and credit are and ought to be given, 
as wen in Courts of Judicature as elsewhere. 

IN 'l1ESTIMONY WIIEREOF, I have hereunto 
set my hand and affixed the seal of the said Courts, 
this 18th day of Decern ber in the year of our Lord 
one thousand nine hundred twenty-five ( 1925). 20 

JOHN M. SCOTT, 
( Seal) Prothonotary. 

IN THE 

COURT OF COMMON PLEAS No. 5 
OF THE COUNTY OF PHILADELPHIA. 

September Tern1, 1917. No. 3627. 

PETER SHIELDS 
vs. 

l\!JUTUAL LIQUIDATING COMPANY. 

P 'la ,intiff's . Statem .en .t of Claim. 

County of Philadelphia, ss. : 

Peter Shields, the above named plaintiff, brings 
this action of assurnpsit to recover from the defend-

30 

ant, above na111ed, the several sun1s of money, as 40 
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hereinafter set forth, which belong to him and are 
retained by the defendant, upon a cause of action 
whereof the following is a statement: 

1. On the first day of April, 1916, the plaintiff 
and defendant entered into a contract in writing, 

10 under seal, a copy of which ' is attached hereto and 
marked "Exhibit A" and mad€ a part hereof, 
wherein the defendant agreed to sell, assign, deliver 
and convey to the plaintiff, for and in consideration 
of the sum of $250,000-and the plaintiff agreed 
to purchase and pay for all the defendant's right, 
title and interest in and to all property, real and 
personal, set forth in "Exhibit A" of this state-
ment. 

20 2. By the terms of said agreement it was pro-
vided that settlernent should be made and the pur-
chas.e pricB paid in full by various instalments, as 
therein set forth, on or before eight months from 
the date of the execution thereof, to wit, the first 
day of April, 1916. 

30 

40 

3. Within said eight months, and "\vhile the said 
agreement was in full force and effect, the plaintiff 
and defendant entered into divBrs contracts under 
seal, wherein the term of said agreement and the 
time for payment and settlement ther -eunder was 
extended to July 31st, 1917, copies of said agree-
ments to extend the term of the agreen1ent of April 
1st, A. D. 1916, are attached hereto, made parts 
hereof and marfoed "Exhibits B and 0" respec-
tively. 

4. The plaintiff, prior to July 31st, 1917, paid 
to the defendant the sum of $35,000 in cash and 
also paid, for and on account of taxes and other 
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obligations as provided in said "Exhibit A" the 
su1n of $8,541.15 as he was obliged to do, by virtue 
of said contract. 

5. Prior to July 31st, 1917, to wit, May 29th, 
1917, an injunction was issued out of the Court of 
Common Pleas No. 5 of Philadelphia County to 10 
March Term, 1917, No. 54 70, enjoining, inter a °flia) 
the defendant herein fro1n assigning, transferring, 
selling or in any way disposing of any of the prop-
erty set forth in "Exhibit A" to any person other 
than Nelson Z. Graves, upon a bill praying that 
the defendant herein, inter a1ia,) be decreed to trans-
fer the JJroperty set forth in "Exhibit A" to the 
said Nelson Z. Graves; thereby preventing the de-
fendant herein from carrying out its agreement 
with the plaintiff. Subsequently defendant, in 20 
obed ience to the said injunction, assigned, trans-
ferred and sold the property set forth in "Exhibit 
A" to the said Nelson Z. Graves, or his nominee, 
for a sun1 in excess of the sum agreed to be paid 
for the same, by the plaintiff herein. Thereby the 
defendant sustained no loss. 

6. Defendant, however, retained and still retains 
t-he sum of $35,000 paid to it by plaintiff, as well 
as the sum of $8,541.15 paid for defendant's account 
by the plaintiff as aforesaid, and refused and still 
refuses against equity and good conscience, to re-
turn the san1e or any part thereof to the plaintiff. 

7. Plaintiff clai1ns the 8Um of $43,541.15 with in-
terest fron1 September 13, 1917. 

JOHN W. WESTCOTT, 
Attorney for Plaintiff. 

30 

40 
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State of Pennsvlvania, } 
County of Phil~delphia, ss.: 

Peter Shields, the above nained plaintiff, being 
duly sworn according to law, deposes and says that 
the facts set forth in the foregoing Staten1ent of 

10 Claim are correct and true. 

20 

30 ' 

PETER SI-IIELDS . 

Sworn to and subscribed before me 
this 23rd day of April, A. D. 1918. 

ALBERT T. HANBY, 
Notary Public. 

(Seal.) 
lVIy con1mission expires Feh. 21st, 1919. 

Exhibit ".A." 

Agreement n1ade this first day of April, 1916, be-
tween l\{utuaI Liquidating Company, a corporation 
of Pennsylvania, hereinafter called Company, and 
Peter Shields of Cape May, New Jersey, herein-
after called Shields, W rrNESSETH : 

FIRST.-C01npany agrees to sell and Shields 
agrees to buy all Con1pany's right, title a11d inter-
est in the following personal property as described 
in annexed catalogue of San1uel 'r. Freeman & Com-
p=:iny of Receivers' Peremptory Sale of The Per-
sonal 1-Ioldings of N. Z. Graves on July 27, 1915, 
and also the following real property as described 
in annexed catalogue of Samuel T. Freeman & Com-
pany of Receivers' Pere1nptory Sale of The Cape 

40 May Real Estate of N. Z. Graves on August 14, 
1915, viz.: 
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PERSONAL PROPERTY. 

995 shares Realty Corporation of Cape May. Par 
$100. 

4,372 shares Cape May Hotel Company Connnon. 
Par $100. 

2,915 shares Cape May Hotel C01npany Pre- 10 
ferred. Par $100. 

16,044½ shares Cape May Real Estate Company. 
Par $100. 

$395,000 Cape lVIay Real Estate C01npany First 
lVIortgage Gold 5 per cent. Registered Bonds, In-
terest January and July. Due 1917. 

$292,000 Cape May Hotel Company First Mort-
gage Five per cent. Registered Bonds. Interest 
lVlarch and Septen1ber. Due September, 1911. 

$800 Bond and Mortgage, Edw. H. Wood to R. 20 
A. Ca1npbell, secured upon lots 684 and 702 on 
Plan A, Cape May Real Estate Company, Cape 
lVIay, N. J. Dated April 28, 1909, for 3 yrs. Rec. 
Cape l\,fay County, Book 89 of Mortgages, page 431. 

$30,000 Bond and Mortgage Cape May Real Es-
tate Co. to N. Z. Graves secured upon 2 n1ile beach 
front property, Cape May, N. J., Rec. at Cape May, 
Book 97 of lVIortgages, page 366. 

$250,000 Bond and Mortgage, Cape May Real 
Estate U01npany to N. Z. Graves. Secured upon 30 
Harbor Front Property of about 107-4/10 ac.res 
on Plan B, Cape lVIay Real Estate Co. Rec. Cape 
l\iay, Book 106 of lVIortgages, page 143. 

$75,000 Bond and lVIortgage, Cape May Real Es-
fate Co. to N. Z. Graves. Secured upon Riparian 
Rights Beach Front, Cape May, N. J. Dated Jan-
uary 8, 1913, for 1 year at G per cent. Recorded 
Cape J\IIay County Clerk's Office, Book 112 of Mort-
gages, page 320. 

$30,000 Bond and l\iortgage, Cape May Real Es- 40 
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tate Co. to N. Z. Graves. Secured upon about 
'502 9/10 acres Filled Land, Plan B, Cape May Real 
Estate Co., Cape May, N. J. Dated November 4, 
1913, for 1 year at 6 per cent. Recorded Cape May 
County Clerk's Office, Book 120 of Mortgages, 
page 73. 

10 $25,,000 Bond and Mortgage, Cape May Real Es-
tate Co. to N. Z. Graves. Plan B, Cape May Real 
Estate Co., Cape May, N. J., dated February 14, 
1914, for l year at 6 per cent. Recorded Cape May 
County Clerk's Office, Book 122 of Mortgages, page 
472. 

$15,000 Bond and Mortgage. John Wiley to N. 
Z. Graves, secured upon Nos. 4639 and 4640 Beach 
Avenue, Cape May, N. J. Dated December 17, 1912. 
Due $5,000 first year, $5,000 second year, $5,000 

20- third year, at 6 per cent. Recorded Cape May 
County Clerk's Office, Book 113 of Mortgages, page 
369. 

$5,277.67 ( about 5/7 equity in Bond and Mort -
gage, Cape May Hotel Co. to William Flinn, Trus-
tee, secured upon premises, Nos. 2666 and 2667 
New Jersey Avenue, Cape May, N. J., dated Sep-
tember 7, 1910, for 3 months, at 6 per cent. Re-
corded at Cape May County Clerk's Office, Book 
92 of Mortgages, page 366. 

30 A 5/7 Equity in Judgn1ent vs. Cape May Real 
Estate Co. in favor of Colonial Trust Co. of Pitts -
burg, Trustee, approxi1nately 5/7 intereRt of N el-
son Z. Graves and the Receivers of N. Z. Graves 
Co. in a certain Judgn1ent, obtained by the Col-
onial Trust Co., Trustee, of Pittsburg, Pa., in the 
New Jersey Supreme Court, December 29, 1910. 
agains 't the Cape May Real Estate Co. for an 
amount stated to be $357.987.5,9. Judgment entered 

_ in Book, Vol. 5 page 17 4. No execution ever issued. 
4_0 Proportionate Equity of Nelson Z. Graves and 
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the Receivers of N. Z. Graves Co. in a certain 
Judgment, obtained by the Colonial Trust Com-
pany, r:rrustee, of Pittsburg, Pa. in the New J er-
sey Supreme Court, October 14, 1910, against the 
Cape lVlay 1-Iotel Co. for an an1ount stated to be 
$88,746.00, Docket 26, page 416. Execution was 
issued and a levy made by the Sheriff of Cape May 10 
County on the pe1·sonal property in the Cape May 
Hotel. 

A 5/7 Equity in Beach Front Property, William 
Flinn to N. Z. Graves, secured upon 1000 feet 
Beach Front Property, Cape May, N. J. 

$2,085 Assignn1ent of debt, due by Cape May 
Real Estate Co. to Ocean Villa Land Co. 

Lease, between N. Z. Graves and Cape May Ho-
tel Company, Cape May, N. J., for Help Q!arters 1, 
Annual Lease, $1,500. Beginning June 19, 1912. 20 

REAL ESTATE. 

No. 679 in said Catalogue of real estate being 75 
lots Beach and New Jersey Avenue, Cape May, as 
therein described. 

No. 680 in said Catalogue of r-eal estate being 
36 lots Beach and New Jersey Avenue, Cape May, 
N. J., as therein uescribed. 

No. 681 in said Catalogue of real estate beinQ' '--' BO 
53 lots Beach and New Jersey Avenue, Cape May, 
as therein descr ibed, except ½ of lot 105,6 and the 
whole of lot 1057 on Beach Ave. 

No. 682 in said Catalogue of real estate being 
179 lots New York, Maryland, Idaho and Cape May 
Avenues, Cape May, N. J., as therein described. 

No. 683 in said Catalogue of real estate being 
132 lots Ohio, Illinois, Missouri, Wisconsin, Mass-
achusetts and lVIichigan Avenues, Cape May, N. J. 
as the1·ein descl'ibed. 40 
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No. 685 in said Catalogue of real estate being 
three story frmne cottage, Northwest corner Beach 
and Brooklyn Avenues, Cape May, N. J., as therein 
described. 

No. 686 in said Catalogue of real estate, being 
three story fraine Cottage furnished, Bea.ch Ave-
nue, Cape May, N. J., as therein described. 

No. 687 in said Catalogue of real eRtate being 
three story frame Cottage, furnished, Beach Ave-
nue, adjoining above, Cape May, N. J., as the1·ein 
described. 

No. 688 in said Catalogue of real estate being 
three stor.y fraine Cottage Beach Avenue, adjoin-
ing above, Cape May, N. J ., as therein described. 

No. 690 in said Catalogue of real estate known 
as Cape May Casino Northeast corner Madison and 
Beach AYenues, Cape May, N. J., as therein de-
scribed. 

No. 703 in said Catalogue of real estate being 
a 3 story Frame Office and store, South corner of 
Washington and Decatur Streets, as therein de-
scribed. Subject to a mortgage of $5,000 as there-
in mentioned. 

No. 708 in said Catalogue of real estate being 
four story frarne buiJding (Help's Quarters of the 
Cape May liotel, New Jersey Ave. N. E. of Pitts-
burg Avenue, Cape l\iay, N. ,J., as therein described. 

SECOND : Shields agrees to pay Company the 
sum of Two hundred and fifty thousand dollars 
for said property as follows : 

$15,000 cash on execution of agree111ent. 
$10,000 within sixty days ftom the date of this 

agree111ent. 
$25,000 within six months fron1 the date of this 

agreement. 
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Balance $200,000 within eight months from the 
date of this agreement. All the above deferred 
payments shall bear interest at the rate of six 
per cent per annu1n from the date of this ao-ree-b 

ment to date of actual payn1ent, but Shields shall 
have the right _ to anticipate any and all of such 
payments. 

THIRD : The title to said properties and the 
custody of the title papers, cer tificates and evi-
dences of ownership shall remain in and ·with Coin -
pany until the full pay1nent of the purchase money 
and interest as aforesaid, subject to the provisions 
of the Fifth paragraph hereof. 

FOURTH: · Time is of the essence of this con-
tract. In case of default in the payn1ent of any 
of the fo1·egoing instaln1ents of purchase 1noney 
with interest as aforesaid, within the tiine li1nited 
for the saine, the interest of Shields under this 
agree111ent shall cease and the instaln1ents of pur-
chase money theretofore paid shall remain the 
property of Company as liquidated damages. 

Ii'IFTH : If while this ag1·eement is in force and 
before any default in the deferred payments there-
under Shields shall desire a conveyance and trans-
fer to him of certain iten1s of the property included 
in this agreen1ent, Company will convey the same 
to hin1 on the following ter111s : 

a. The stocks and bonds of the Cape May 
Hotel Company and equity in judg1nent 
against the Cape May Hotel Company, as 
desc1·ibed in the annexed catalogue of per-
sonal prope1ty, and the property described 
as 708, :Help Quarters of the Cape May I--Io-
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tel in the annexed catalogue of real estate 
and assignment of all leases thereof upon 
payment to Company by Shields on account 
of the deferred payment of $200,000 with 
interest of the sum of one hundred thousand 
dollars and interest to date of payn1ent. 

b. Any one or more of the four Beach 
Avenue Properties Nos. 685, 686, 687 and 
688 in the annexed catalogue of Real Estate 
upon the pay1nent on account of the deferred 
payment of $200,000 and interest of the sun1 
of Eight thousand dollars and interest to 
date of payment for each of said cottages so 
conveyed. 

c. The Cape May Casino Property No. 
690 in the real estate catalogue hereto an-
nexed upon the payn1ent on account of the 
deferred payment of $200,000 and interest 
of Twentv thousand dollars with interest to 

" 
date of payment. 

d. The stocks and bonds of the Cape May 
Rear Estate Co1npa.ny included in this agree-
ment as described in the catalogue of per-
sonal property hereto annexed including all 
the bonds and n1ortgages of said con1pany 
hereinbefore set out, upon payrnent on ac-
count of the deferred payment of $200,000 
and interest of the su1n of Fifty thousand 
dollars and interest thereon to date of pay-
ment. 

e. All or any of the Beach Avenue Front 
lots included in · this agree1nent ( other than 
the four properties mentioned in sub-section 
b. of this paragraph) upon the payment on 
account of the deferred payment of $200,000 
and interest of a su1n equal to fifty dollal's 
per front foot of each lot so conveyed to-
gether with interest to the date of payment. 
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f. All or any of the New Jersey Avenue 
front lots other than the property described 
as No. 708 Helps Quarters of Cape May Ho-
tel mentioned in sub-section "a" of this par-
agraph, included in this agreement, upon the 
payn1ent on account of the deferred payment 
of $200,000 w'ith interest of a su1n equal to 
Thirty dollars per front foot of each lot so 
conveyed with interest to the date of pay-
n1ent. 

g. All or any of the other lots of ground 
included in this agreement as described in 
the real estate catalogue hereto annexed 
upon pay1nent on account of the deferred 
pay1nent of $200,000 with interest of a su1n 
equal to one-half of the purchase price re-
ceived on an actual bona fide sale of such 
lots respectively by Shields. 

SIXTH: The title to the property included in 
this agreen1ent is all derived by Company through 
the Receivers' sales n1entioned in the annexed cat-
alogues. So1ne of the securities are deposited with 
the Com1nonwealth Trust Co111pany of Pittsburg 
or others. Company does not warrant the title 

' nor guarantee the accuracy of the descriptions, nor 
the obtaining of actual possession. It obligates 
itself to convey and transfer to Shields in accord-
ance with the terms of this a!!reement all its rio-ht · 

'-' b ' 
title and interest in said property, but subject to 
any rights or clailns of any other persons if any 
such rights or clailns existed at the date of said 
Receivers' Sales and were not extinguished thereby. 

SEVENTH : Shields will accept the real and per-
sonal property covered by this agree1nent subject 
to all existing 1nortgages, judg111ents and other in-
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cumbrances, interest on the san1e, franchise or 
other taxes against the corporations issuing the 
stocks or bonds, taxes upon real estate or personal 
property therein, leases to other persons, munici-
pal charges and liens and generally all charges 
of every kind or which 1nay be due on account of 

10 said property or ,vhich 111ay accrue up to the tin1e 
of final pay1nent and delivery of the deeds with 
the exceptions of certain unpaid debts due by the 
Cape May Hotel Company _for supplies purchased 
during the season of 1915, which an1ount approx-
iinately to between $12,000 and $13,000, and with 
the exception also of the 1nortgage of $3,000,000 
which was given by N. Z. Graves to the Receivers 
which is to be satisfied or releases given for the 
properties included herein as Shields bec01nes en-

~O titled to conveyances therefor under the ter1ns of 
this agreement. 

30 

40 

EIGHTH : Since the date of the said Receivers' 
Sales, there have been sold to actual purchasers a 
number of lots and cottages. All such property 
actually sold or under contract of sale before the 
date of this agreement are excepted out of the same, 
and are not included in the property sold, although 
included in the descriptions in the annexed cata-
logues. ( A schedule of such sales is hereto an-
nexed.) N ainely house and lot No. 689 known 
as Spanish Bungalow. 

NINTH: Shields agrees to pay the cost of all 
transfer taxes or revenue stamps required by law 
upon the transfer or conveyance hereunder of any 
of the property included herein. 

TENTH : Shields agrees to pay within 180 days 
from the date of this agreement all taxes now in 
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arrear on any of the · property included herein, 
and all franchise or other taxes now in arrear upon 
the corporations whose stocks and bonds are in-
cluded herein and will in the n1eantime indemnify 
and save harmless Uompany from any consequences 
of failure to pay said taxes within said period, and 
further agrees to assume all taxes and other 1 O 
charges ,vhich 111ay accrue against the property in-
cluded hereln until final pay1nent of the purchase 
n1oney with interest as aforesaid. 

ELEVENTH : This agreen1ent shall not be re-
corded in any public office until the final payment 
of all the purchase n1oney to be paid hereunder. 

TvVELF'J'H : Default in the performance of the 
stipulat.lons of the 'renth and Eleventh clauses 20 
herein shall have the sa1ne effect as to the termina-
tion of this agree1nent and retention of liquidated 
damages as default in the pron1pt pay1nent of the 
deferred pay111ents of purchase n10ney. 

THIRTEEl~TH : ·vVhen all the purchase 1noney and 
taxes to be paid under this agreement shall have 
been paid to Company it shall execute to Shields 
a conveyance and transfer of the property included 
herein 01· so n1uch thereof as shall not already 
have been conveyed to Shields. 

F 'OURTEENTH : As part of this agreement and 
in consideration thereof, Shields releases and sur-
renders to Company all claiins which he may have 
against 01· interest in the property herein sold to 
him, except the rights given to him by this agree-
ment. 

FIFTE,EN'TH : rrhis agree1nent shall be binding 
apon and enure to the benefit of the successors, 40 
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heirs, executors, administrators and assigns of the 
respective parties. 

IN WITNESS WHEREOF the Mutual Liquidating 
Company has affixed its corporate seal and Peter 
Shields has affixed his hand and seal the day and 

10 year above written. 

MUTUAL LIQUIDATING Co., 
By Franklin D'Olier, Prest. 

(Seal.) 
Attest: 
Stanley Wilson, 

Secretary. 
PETER SHIELDS. 

(Seal.) 
20 Sealed and Delivered 

30 

4.0 

1n the presence of: 
Wm. G. Elliott. 
Win. Y. Conrad. 

The number 686 being changed to 688 in the 23rd 
line 4th page. The word "all" being changed to 
"as" in the 8th line 6th page, and the word "be-
tween" being interlined in the 10th line, 8th page 
before signing. 

The fallowing corrections being first made be-
fore signing : 

The words "Real Estate" on 1st page 17th line 
written over an erasure. 

The words "March", "Sept.", "Sept. 1911.", 1st 
page, 21 line, written over erasures. 

The word "and" 1st page 23rd line written over 
an erasure. 

The words "with interest as aforesaid" 5th page 
26th line inter lined. 
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The words "and interest" 7th page 4th line and 
the words "other than the property described as 
No. 708 Helps Quarters of Cape May Hotel men-
tioned in sub-section 'a' of this paragraph" same 
page 7th line all inter lined. 

'fhe letters "e" 8th page 3rd line and the letter 
"o" same page fifth line written over erasures. 10 

The words "·with interest as aforesaid'' 9th page 
3rd line inserted, and the words "namely House 
and lot (No. 689 catalogue) known as Spanjsh 
Bungalow" on eighth page between 20th and 21st 
lines inserted. 

MUTUAL LIQUIDATING Co. 
By Franklin D'Olier, 

Prest. 
( Seal) 

PEYI'ER SHIELDS. 20 

"EXHIBIT B." 

WHEREAS there has been paid on account of the 
payn1ents ·which were to have been made by Peter 
Shields under the agreement with Mutual Liquidat-
ing C01npany, dated April 1, 1916, the amount of 
the first two instahnents one of $15,000 and one of 
$10,000 and Peter Shields has also taken convey- ~O 
ance of three of the four Beach Avenue Properties 
1nentioned in clause b of paragraph fifth of said 
agreement and has paid the sum of Twenty-four 
thousand dollars thereon in accordance with said 
clause b of paragraph fifth. 

AND WHEREAS, Peter Shields desires an exten-
sion of tin1e for the payment of the balance of the 
1110ney to be paid by Peter Shields under said 
agreement. 40 
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Now IT IS MUTUALLY AGREE,D as follows: 

First. The time for malting the remaining pay-
ments of $25,000 and $176,000 ( balance of the 
$~00,000) with interest in accordance with said 
agreement is extended "for ninety days from De· 
cen1ber 18, 1916. Interest at the rate fixed by the 

10 agreement to be paid to date of payment. 

20 

30 

Second. In all other respects the terms and 
conditions of the . agree1nent are to remain un-
changed. 

IN "\VITNIDSS WHEREOF the said Peter Shields 
has affixed his hand and seal and Mutual Liquidat-
ing Company has affixed its corporate seal this 
Eighteenth day of Decen1ber, A. D. 1916. 

WITNIDSSIDS: 

PETER SHIELDS. ( Seal) 
MU'l'UAL LIQUIDATING Co., 

Attest: 

By :.b'ranklin D'Olier, 
Pres . 

STANLEY E. vVILsoN, 
Secretary. 

Charles J. McDermott, 
W. 'l,. Elliott. 

"EXHIBIT C." 

In consideration of the sum of Ten thousand 
dollars ( $10,000) paid by Peter Shields to the 
1\-futual Liquidating Con1pany, the receipt whereof 
is hereby acknowledged, it is agreed between the 
Mutual Liquidating Company and Peter Shields: 

1. That the time for payn1ent of the balance 
4 O of the purchase price under a certain agreement 

205 
Exhibit D-3. 

between the Mutual Liquidating Company and 
Peter Sh · elds, dated the First day of April, 1916, 
fa hereby extended to July 31, 1917, inclusive. 

2. If the balance of the purchase price is paid 
within the time lirnit as hereby extended, the said 
su1n of Ten thousand dollars ($10,000) is to be 
credited on account thereof, but otherwise the said 10 
sun1 of ':ren thousand dollars ($10,000), and like-
wise all other pay1nents made by Peter Shields un-
der sa id agree1nent are to be retained and to re-
main the prope1·ty of the Mutual Liquidating Com-
pany as liquidated damages, it being expressly un-
derstood and agreed that tiine is of the essence of 
the contract. 

IN WITNESS WHEREOF the Mutual Liquidating 
Company has hereto affixed its corporate seal, and 20 
Peter ·shields has set his hand and seal this 28th 
day of April, 1917. 

MUTUAL LI1Q1UIDATING COMPANY, 

Attest: 
A.H. ASHBY, 

Secretary. 

By Franklin D'Olier, 
President. 

PETER SHIELDS. [ SE,AL] 

EXHIBIT "A" 

( Title to and Pos8ession of Land for Na .val 
Pi{;rposes.) 

BY 'J'HE PRESIDENT OF THE UNITED STATES OF 
AMERICA. 

A PROCLAMATION. 

30 

vVnEREAS, the Act of Congress approved October 40 6, 1917 ( Pn blic No. 62-G5th Congress) as a1nended 
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by the Act of July 1, 1918 (Public No. 182-65th 
Congress) to authorize the Secretary of the Navy 
to provide for the acquisition of an Air Station site 
for the United States Navy, provides as follows: 

"That the Secretary of the Navy, be and he 
is hereby authorized to acquire; by purchase 
or conde1nnation, including all easements; 
riparian and other rights appurtenant thereto, 
for use for naval purposes, the tract of land 
situate at Cape May, New Jersey, lyrng 
between Princeton and Kansas Avenues, and 
the water front and Cape May Avenue, com-
prising1 exclusive of Pennsylvania Avenue, 
which intersects the tract and is to remain a 
public thoroughfare, approximately fifty-seven 
and seventy-three .one hundredth acres, or such 
enlarged area for which he may be able to con-
trar,t within the appropriation, and there is 
hereby appropriated, to be paid out of any 
money in the treasury, not otherwise appro-
priated. for the acquisition of said property 
and of all easements, riparian and other 
rights, appurtenant thereto, the sun1 of $150,-
000; Provided, That the Secretary of the Navy 
shall authorize the payment of no part of this 
sun1, except for perfecting the title and dredg-
ing Cold Spring Harbor and the entrance 
thereto in order to make it more available for 

' naval purposes; And provided further, That 
the Secretary of the Navy, be and he is hereby 
empowered in his discretion to acquire, if pos-
sible additional acrea2:e without increased 

' 0 

cost and within the appropriation herein au-
thorized, and to exact guarantees for the main-
tenance of the electric railway now running 
through the above-described land ; and power 
is hereby confer1·ed upon the Secretary of the 

90,.. 
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Navy to conde1nn the said tract of land for 
naval, aviation, and kindred purposes on the 

N ffW Jersey Coast adjacent to Cold Spring Har-
bor ; and the Secretary of the Navy is hereby 
directed, in conducting his negotiations with 
the Cape May Real Estate Co1npany, to main-
tain intact the obligation ex.isting between the 
United States and the Cape May Real Estate 
C01npany, executed by the said company June 
twenty-fifth, nineteen hundred and seven; and 
that this contract shall not be regarded as a 
waiver of either the obligation of the company 
or the rights of the United States. And pro-
vided further, that in the event the Secretary 

10 

of the Navy is unable satisfactorily to consu1n-
1nate the negotiations for the purchase thereof 
under the p1·ovisions of said Act approved 20 
October sixth, nineteen hund1·ed and seven-
teen, the president is hereby authorized and 
e111powered to take over for and in behalf of 
the United States the im111ediate possession of 
and title to such land, including all ease1nents, 
rights of way, riparian and other rights appur-
tenant or appertaining thereto deen1ed by hin1 
to be necessary for the purposes aforesaidj and 
to 111ake compensation therefor under the 
ter1ns and ,provisions of the legislation con-
tained in this Act; and the appropr Lation of 
$150,000 appropriated in said Act, approved 
October sixth, nineteen hundred and seven-
teen, or so 1nuch thereof as may be necessary, 
is hereby n1ade available for the payn1ent of 
compensation for said property so taken over 
by the president." 

And WHEREAS, the Secretary of the Navy has 
been unable satisfactorily to consu1mnate the ne-

30 
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gotiations for the purchase of the site needed for 
the Naval Aviation Station, at Cape M.ay, New 
Jersey, and 

WHEREAS, it is necessary in the public interests 
for the United States to take possession of the 
tract of land needed for the purposes aforesaid, 
together with all easements, rights of way, riparian 
and other rights and privileges appurtenant or 
appertaining thereto. 

NOW, THEREFORE, KNOW ALL MEN BY THESE 
PRESENTS, that I, Woodrow Wilson, President of 
the United States by virtue of the power and 
authority vested in m.e by said act of Congress 
approved July 1, 1918, do hereby on behalf of the 
United States take title to and possession of all 
that portion of the following descr ibed tract of 
land not now owned by the United States: 

Beginning for the same at the point of inter-
section of the westerly line of Yale A venue 
if extended in a northerly direction, with the 
high water line of Cold Spring Harbor, which 
said Avenue is shown on a certain plan of 
lots of the Cape May Real Estate Company, 
which said plan is called "Plan A" and is 

30 duly recorded in the office of the Clerk of the 
County of Cape May, New Jersey, in Plan 
Book No. 1, pages 31 and 3'2; thence in a gen-
eral easterly, then southerly and then westerly 
direction following the high water line of Cold 
Spring Harbor, Cold Spring Inlet and the 
Atlantic Ocean, to its point of intersection 
with the westerly line of said Yale Avenue 
extended in a southerly direction; thence jn 

a line of said Yale Avenue to the point of 
40 beginning. Containing in all three hundred 
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and forty-nine acres 1nore or less together with 
all ilnprove111ents on said tract of land not now 
owned bv the United States, and together with ., ' 

all r~parian rights, privileges, ease1nents and 
other rights, whatsoever, appurtenant or ap-
pertaining in any way to said above described 
tract of land, including all privateiy owned 10 . 
rights in the unde1° water lands lying between 
the high water line of said above described 
tract of land and the pier head or bulk-head 
lines as such lines are now or 1nay be hereafter 
established. Said tract or land is n10re defi-
nitely sho-wn on a certain blueprint on file in 
the office of the solicitor, Departn1ent of the 
:Navy, said blue-print being marked "Exhibit 
No. 2" and being attached to a certain 1·eport 
of a Board of Investigation convened at Sec- 20 
tion Base, Cape May, New Jersey, October 9, 
1918, to inquire into the proposed acquisition 
of property at Cape May, New Jersey. 

The above described parcel of land, together 
with all the aforesaid rights and privileges 
appurtenant or appertaining thereto are here-
by declared to be and the sanie a1·e set aside for 
the Na val purposes afo1·esaid and are placed 
under the exclusive control of the Secretary 
of the Navy, who is authorized and directed 30 
to take ilnmediate possession thereof in accord-
ance with the terms of the acts aforesaid on 
behalf of the United States of America. 

The Sectetary of the Navy is further auth-
orized and directed to take such steps as may 
in his judgment be necessary for the purpose 
of conducting negotiations with the owners of 
property or rights whatsoever therein within 
the said above-described tract of land for the 
purpose of ascer t aining the just con1pensation 40 
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to which said owners are entitled in order that 
the compensation therefor may he made in ac-
cordance with the provis ions of the Acts afore-
said. · All owners of land and improvements, 
title and possession of which are taken here-
under in accordance. ,vith the provisions of the 
Acts aforesaid and all persons having clain1s 
or liens in respect thereto are hereb y no t ified 
to appear before the board to be appointed by 
the Secretary of the Navy and present their 
Olaims for compensation for consideration by 
the said Board in accordance with the pro -
visions of the Acts aforesaid . 

All persons residing within the said above-
described tract of land or owning movabl e 
property situate thereon are hereby notified to 
vacate the said tract of land and to remove 
therefron1 all movable property on or before 
the first day of January, 1919. 

IN TESTIMONY WHEREOF) I have he reunto set 
1ny hand and ·caused the seal of the United 
States to be affixed. 

Done in the District of Columbia this 

[SEAL] 

second day of December, in the year 
of our Lord, one thousand nine hun -
dred and eighteen and of the Indepen-
dence of the United States of A1neriea 
the one hundred and forty-third. 

WOODROW vVILSON . 

By the President : 

FRANK L. POLK) 
Acting Secretary of State. 

(No. 1504.) 
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Rule Discharging Rule to Show 
Ca .use. 

(Filed January 20, 1926.) 

NEW JERSEY SUPREME COURT, 
No. 414 MAY TERM) 1926. 

PETER SHIELDS (Harry Darling-
ton, Jr., Assignee) , 

Plaintiff, 
v. 

CAPE MAY REAL ESTATE COM-
P ANY ( Frank D. Schroth, Re-
ceiver, su bsti tu ted) , 

Defendant. 

On Rule to 
Show Cause. 

Order 
Dismissing 
Rule. 

This matter having come on for argument at the 
May 'l1erm, 19·26, upon the return of an order to 
show cause made in this cause on the 28th day of 
June, 1920, and argument of counsel having been 
considered, and the court being of opinion that the 
said rule to show cause should. be discharged. 

10 

20 

It is, on this 20th day of January, 1927, 
ORDERED that said rule to show cause allowed 

30 in this matter on the 28th day of June, 1920, be 
and the same hereby is discharged with costs. 

Rule actually entered this 20th day of January, 
1927. 

On motion of 

McCARTER & ENGLISH, 
Attorneys of Plaintiff. 

40 
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Op-inion. 
( Filed January 18, 1927.) 

NEW JERSEY SUPREME COURT, 
MAY TERM, 1926. ) 

10 PETER SHIELDS (Harry Darling-
1:ion, J 1:1 ., Assignee) , 

Plaintiff, 
v. 

CAPE MAY REAL ESTATE COM-
PANY (Frank D. Schroth, Re-
ceiver, substituted), 

Defendant. 

20 Subn1itted May 14, 1926. 

Decided December, 1926. 

On rule to open judgn1ent. 

For the rule : LINDLEY M. GARRISON. 
Contra : MCCARTER & ENGLISH. 

Before.-Justices KALISCH, KATZEJ.~BACH 
LLOYD. 

and 

30 Per CURIAM : 

40 

'fhis is an application to the court to open. and 
declare void a judgment in favor of Peter Slu~lds 
(now assigned to Harry Darlington, Jr.~; ag~ins~ 
the Cape May Real Estate Com.pany. Ihe JUdg 
111ent was entered October 24, 1917, on a bond and 
warrant dated October 20, 1917, in the penal sum 
of $62,083 .50 conditioned for the payn1ent of 
$31,041.75. The bond itself w~s ex~~uted o_n be-
half of the company by Peter Shields, its president, 

215 
Opinion. 

upon the authorization of a majority of the Board 
of Directors present at a meeting held October 20, 
1917, and this action was afterward ratified by the 
entire board. 

The rule to show -cause is dated October 28, 1920, 
and was obtained by the defendant itself. It was 
not pressed at the time it was granted, but at a 10 
later date, a receiver being appointed, the latter's 
counselJ substituted as attorney for the defendant, 
prosecuted the rule. 

The attack on the judgment is based upon sev-
eral grounds of highly technical character, none of 
which in our opinion successfully impeach, its 
validity or the meritorious basis on which it rested. 
It was given by the corporation for moneys ex-
pended by Shields for its benefit and for services 
rendered in effecting an advantageous sale of a por- 20 
tion of its property. 

"\Vhile it was confessed by Shields as president 
he acted by authority of the Board of Directors. 
Such a judgment it is claimed, is voidable at the 
instance of the corporation itself, but this is only 
true if the action to annul is taken within a rea-
sonable time. Stewart v. Lehigh Valley Railroad 
Co., 38 N. J. L., 505. The record shows that a 
nu1nber of meetings, annual and special, of the 
stockholders were held subsequently; that at none 30 
of them was there objection to the giving of the 
judgment or repudiation of the action of the di-
rectors or officers of the corporation in thus secur-
ing Shields' claim. After the granting of the rule 
it was pern1itted to lie dorn1ant until the fall of 
1925 when depositions were taken under it. 

Such a record exhibits laches in the extren1e and 
is not a repudiation within the reasonable time con-
templated by the decisions of our court of last 
l'f..'SOrt. 

The rule to show cause is discharged. 
40 
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New Jersey Court of Errors and Appeals 

PETER SHIELDS ( Harry Dar ling-
ton, Jr., Assignee) , 

Plaintiffs-Appellees, 

V. 

CAPE MAY REAL ESTATE COM-
P ANY ( Frank D. Schroth, Re-
ceiver, substituted), 

Defendant-Appellant. 

Action at Law. 

On Appeal 
From Supreme 
Court. 

BRIEF F 'OR APPELLANT. 

This is an appeal by Frank D. Schroth, Receiver 
of Cape May Real Estate Company, from a rule 
dated January 20th, 1927, made by the Supreme 
Court, discharging a rule to show cause why judg-
ment of $62,083.50 entered in said court in favor 
of Peter Shields against said Cape May Real Estate 
Company upon bond and warrant of attorney, 
should not be opened, set aside and declared null 
and void, and said bond delivered up for cancella-
tion. 

Statelllent of the Case. 

On October 24th, 1917, judgment was entered in 
the Supreme Court against said Cape May Real 
Erstate Company in favor of said Peter Shields 
upon bond and warrant of attorney dated October 
20th, 1917, payable on demand> signed aaape May 
Real Estate Company) by Peter Shields) Presi-
dent/) in the sum of $62,083.50 ( actual amount 
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$31,041.75) (Record, pp. 5, 10, 11). The power of 
attorney authorized Francis D. Weaver or any at-
torney of any court of law of New Jersey or else-
where, to confess the judgn1ent in question ( Rec-
ord, p. 11). 

On August 5th, 1918, said Peter Shields assigned 
said judgn1ent to Harry Darlington, Jr. (Record, 
p. 15). 

On June 28th, 1920, Nelson Z. Graves, having 
acquired control of the majority of the capital 
stock of Cape May · Real Estate Company caused 
said Cape May Real Estate Company to file its 
petition verified by him in the above action pray-
ing that said judgment be opened, set aside and 
declared null and void, and said bond be delivered 
up for cancellation (Joseph H. Gaskill, Esquire, 
was the attorney of record of the petitioner, Cape 
May Real Estate Con1pany) ( Record, pp. 5, 26, 
29, 1. 28). Said verified petition alleged, among 
other things, that m~ -x• * the present officerSi of 
your petitioner Company had no knowledge of said 
bond and warrant of attorney and the entry of said 
judgment until very recently, to wit, April 22nd, 
1920, and at once took steps to investigate the 
same" ( Record, p. 5), and "That your petitioner is 
not now, and was not at the time of the execution 
of said bond and warrant of attorney, indebted to 
said Peter Shields in any sum whatever, and said 
bond and warrant of attorney was given without 
any consideration" ( Record, p. 6, 1. 1). 

No answer to said petition was filed. The rule 
to show cause upon said petition was returnable 
November Term, 1920, and Westcott & Weaver ac-
knowledged service thereof on behalf of the plain-
tiff, Peter Shields, and Harry Darlington, Jr., As-
signee ( Record, p. 9) . 

On July 17th, 1920, Frank D. Schroth was ap-
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pointed Receiver of said Cape May Real Estate 
Company in a suit in which said Peter Shields was 
complaina nt and the said Cape May Real Estate 
Compan y defendant, upon advice of Vice Chancel-
lor Backes ( Record, p. 23, 1. 12) . 

On September 1st, 1920, a stipulation was en-
tered in the instant action by Francis D. Weaver, 
attor ney of plaintiff, and Joseph H. Gaskill, at-
tor ney of defendant, as follows: 

"Owing to the appointm .ent of Receiver for 
~he defendant and certain complications grow-
·ing out of the same; it is hereby stipulated 
a?-d agre~d, between the counsel for the respec .-
tive parties, that this matter may be continued 
without prejudice until such time as formal 
notice is given to the attorney of the plaintiff 
by the attorney of the defendant" ( Record p. 
18). ' 

No formal notice was given by the attorney of 
the plaintiff to the attorney of the defendant pur-
suant to the terms of the foregoing stipulation. 

On December 25th, 1922, an order was entered 
on motion of Joseph H. Gaskill, attorney of de-
fenda nt, upon consent of Westcott & Weaver at-
torn eys of plaintiff, that Frank D. Schroth 'Re-

. ' ce~ver of Cape May Real Estate Company be sub-
stitu ted party defendant and petitioner in the 
above matter ( Record, p. 19). 

On November 9th, 1923, an order was entered on 
motion of Joseph H. Gaskill, attorney of defend-
ant, upon consent of Mccarter & English attor-
n~ys of plaintiff, that stipulation of facts filed be 
with drawn and the parties have leave to take testi-
m~ny in accordance with the rules and practice of 
said court ( Record, p. 20) . 
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On November 20th, 1923, an order was entere d 
on consent of Joseph H. Gaskill in the above action 
that Lindley M. Garrison, Esquire, be substituted 
as attorney of the defendant in the place and stea d 
of Joseph H. Gaskill ( Record, p. 21) . 

On October 1, 1925, depositions ,vere taken by 
Lindley M. Garrison, as attorney for defendan t, 
under the foregoing rule to show cause pursuant 
to notice ( Record, p. 22). 

, On December 19th, 1925, depositions were taken 
by McCarter & English on behalf of the plainti ff 
pursuant to agreement of counsel ( Record, p. 52) ; 
and on December 22nd, 1925, further deposition s 
·were taken by McCarter & English on behalf of 
the plaintiff in Philadelphia ( Record, p. 95). 

On January 20th, 1927, the rule discharging the 
rule to show cause was entered on motion of Mc-
Carter & English, attorneys of plaintiff ( Recor d, 
p. 213). 

The affidavit of Peter Shields sets forth that the 
true cons,ideration of the bond upon which judg-
ment was about to be entered was and is as fol-
lows; 

( 1) $22,500 "justly and honestly due and 
owing from said Cape May Real Estate Com-
pany to deponent, for his services and expenses 
in connection with the sale to the United 
8tates of America of a certain portion of the 
property of the Company prior to July 1st, 
1917 with interest from said date." 

' ( 2) $8,541.75 "money advanced by depo-
nent for the benefit of the said Cape May Real 
Estate Company, between the 1st day of April, 
1916, and the 1st day of October, 1917." 

( Said sums of $22,500 and $8,541.75 aggre -
gate the sum of $31,041.75, the actual amount 

5 

for which said judgment was entered.) ( Rec-
ord, p. 12.) 

. The depositions and proofs taken by both par-
ties show that t he said bond and warrant were ex-
ecute d and delivered to the plaintiff, Peter Shields, 
Pres ident of the defendant, Cape May Real Estate 
Company, and judgment entered thereon under the 
following circumstances : 

A Creditors' P,rotective Oommittee had been 
formed in respect to the affairs of Nels on z. 
Grav es and Nelson Z. Graves, Inc. (p. 25) and 
tra nsferred the assets they had purchased at a . 
receiver's sale to a corporation they for1ned called 
Mutual Liquidating Company (naine later changed 
to Greater Cape 1\1ay, Inc.). The affairs of the 
Mutual Liquidating Company were actively han-
dle~ by Chas. C. Norris, a member of the Pennsy l-
van1a bar, office, 809 West End Trust Building 
Phil adelphia, Pa., from the fall of 1915 until Oct: 
12th , 1917. The Creditors' Protective Committee 
possessed 16,000 shares of the capital stock of the 
defendant, Cape May Real Estate Company, which 
was a majority of the outstanding stock and a 
contr olling interest in the con1pany ( p. 23) . The 
said comn1ittee, after it became possessed of the 
contr olling interest, appointed its representatives 
as directors of the Cape May Real Estate Co1npany, 
and all the minutes were prepared by Mr. Norris. 

The Minute books (D-1, pp. 27, 115 and D-la, 
pp. 27, 121) of the Cape May Real Estate Com-
pany were in N orris's possession from the Fall of 
1915 to October 12, 1917 (p . . 27). 

The Mutual Liquidating Company made an 
agre ement with the plaintiff, Peter Shields, dated 
~pr il _1, 1916. This agreement (pp. 31, 192) pro-
vided 1n substance that if Shields was able to find 
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a purchaser for some of the property which the 
Mutual Liquidating Company therein agreed to 
sell to Shields., the company ·would then release 
the property so it could be sold to Shields's pur-
chaser, and credit him with the amount of n1oney 
he got as if it were paid by Shields under said 
contract ; Shields ·was to receive a certain portion 
of the purchase price of each property which he 
sold, which was to be applied against his obliga-
tion under said contract ( p. 28, and "Exhibit A," 
p. 192). 

Shields paid under this. contract to the Mutual 
Liquidating Company, $15,000, $10,000 and made 
certain other payments ( p. 28), but failed to com-
ply with the tern1s of the agreen1ent and the assets 
were therefore not transferred to him ( p. 29) . 

The assets. (including the said 16,000 shares of 
stock of the defendant, Cape May Real Estate Com-
pany) were sold and transferred to Nels on z,. 
Graves, on October 12, 1917, pursuant to the terms 
of an agreement between hi111 and that company, 
dated about Septe111ber 13, 1917 (p. 29). 

Peter Shields, prior to Septe111ber, 1917, had been 
continued by the Mutual Liquidating Con1pany as 
a director of the defendant, Cape Th'Iay Real Estate 
Company, being for111ally elected director at the 
meeting held April 28, 1916 (p. 142). He contin-
ued as director until the election of a new board 
at the stockholders' meeting held October 25, 1917 
( p. 130). Mutual Liquidating Company had also 
caused his designation as president of the Cape 
May Real Estate Company and his formal election 
to that office at the meeting held July 5, 1917 
(p. 151). 

After the sale of the assets. by the Mutual Liqui-
dating Con1pany to Nels-on Z. Graves ( September, 
1917), Norris had a conversation with Shields in 
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which he told him that the Creditors? Protective 
Committee had undertaken to turn over and trans-
fer the stock ( including the 16,000 shares of stock 
.of the Cape May Real Estate Company) to said 
N. Z. Graves, the purchaser, and the resignations 
of all such persons. whon1 it had appointed or 
elected to the Board of Directors of the Cape May 
Real Estate Con1 pany, and asked Mr. Shields to 
give him (Norris) his resignation. Shields said he 
would later on, but he was not prepared to do so 
at that time (p. 30). Norris had subsequent con-
versa tions with Shields on the same subject ( the 
first conversations were probably three or four days 
afte r September 12, 1917; one conversation just 
pri or to October 12, 1917 and another shortly after 
October 12, 1917, in ea:ch of which he requested 
Shields to give him (Norris) his resignation, so 
he could deliver it to Graves, the purchaser, and in 
each case he (Shields) replied that he would give it 
in due time, but that he was not prepared to give it 
at those times ( p. 30) . Norris told Shields a day 
or two after the contract of sale to Graves, Sep-
tember 13, 1917, that the assets had been sold to 
Graves and that the company wanted to deliver 
the resignation of all directors ( p. 31) . The as-
sets sold included the 16,000 shares of the Cape 
May Real Estate Company, the controlling inter-
est therein (pp. 28-29). 

The said ag--reement of Ap,ril 1, 1916 between 
the Mutual Liquidating Company and Shields 
( "Exhibit A", p. 192, D-3) was extended and the 
last extension expired July 31, 1917 (p. 32). 

Mr. Norris was shown Exhibit D-2 (p. 32) which 
purports to be a minute book of the Cape May Real 
Esta:te Cmnpany obtained by Frank D. Schroth, 
Receiver, fron1 Messrs. Wescott & Weaver, attor-
neys of Camden, New Jersey, and purports to con-
tain minutes of special meetings of the Board of 
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Directors of the defendant corporation of July 
16, 1917, Septernber 20, 1917, October 20, 1917, 
October 30, 1917, December 3, 1917 and purports 
to authorize the officers to execute and deliver 
to plaintiff, Shields, the bond and ·warrant in 
question (p. 32). Mr. Norris stated that the 
books of account of the c01npany between the 
dates that he had active charge of the Mutual 
Liquidating Company ·were always in his office 
in Philadelphia and tha.t he had all the books and 
records of the company, and that there was no 
other depository of books and records of the Cape 
May Real Estate Con1pany other than his office, 
during that period, and that he had no knowledg e 
of a purported 1neeting of the Board of Director s 
of the Cape May Real Estate Company on Septem-
ber 20, 1917 held at Cape May until after October 
12, 1917, when Mr. Shields, at a time Mr. Norris 
asked hi1n for his resignation, told hin1 that he had 
conducted a n1eeting elsewhere than in Mr. N orris's 
office, but did not tell him what business was trans-
acted (p. 32); that he had no knowledge of a pur-
ported n1eeting of the Board of Directors of the 
Cape J\iay Real Estate Con1pany held on October 
20, 1917 at Cape :May, or on October 30, 1917 at the 
office of Wescott & Weaver, in Camden ( p. 33) . 

Nelson Z. Graves ·who, in 1917, owned the ma-
jority of the outstanding stock of the defendant, 
Cape May Real Estate Company, had been a direc-
tor of that company for many years and was a di-
rector to and including October 30, 1917. Thyele 
M. Lainb was a director to and including October 
30, 1917 and for many years prior thereto. Neither 
Graves nor Lamb re:c:eiv·ed arvy notice of the pwr-
port ,e,d meetings of Sept@mber 20) 1917) October 20) 
1917) or of that of October 80) .1917) above men-
tioned. 
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The plaintiff, Shields, carried on some negotia-
ti ons with the United States War Department for 
the sale of a t r act of 57. 725 acres, situate on the 
pro pe r ty of defendant, Cape May Real Estate Com-
pan y, shown on Exhibit D-4 (p. 211). The price 
tal ked about was $150,000. The sale was never 
consummated, so far as Mr. Norris's knowledge ex-
tends, October 12th, 1917; no corporate action was 
ever taken thereon between the fall of October 

' 1915 and October 12, 1917 according to Mr. Nor-
ris)s testimony. Mr. Norris testified that no corpo-
rate action was ta.ken with reference to Shields's 
-commissions on such sale and no agreement was 
made between the defendant, Cape May Real Es-
tate Company and Shields in respect to the pay- -
ment to be made to Shields for the sale of this 
property ( p. 34) . 

The pretended corporate action at the so-called 
special meetings of September 20, 1927 ( D-2, p. 20, 
163), October 20, 1917 (p. 171) and October 30, 
1917 ( p. 175) will be discussed under Point IV of 
this brief. 

The ite1n of $8,541.75 in Shields's affidavit on 
' which the judgment was entered, contains a num-

ber of small items, and when Mr. Norris was ques-
ti oned with reference to the same ( p. 35) he stated 
th at the payments therein clahned to have been 
made by Shields for taxes, should have been 1na.de 
by Shields under his contract with the Mutual 
Liquidating Company and that the item of $400 
for the bookkeeper was never appropriately made 
because there was no reason for it, because the 
books were all kept in his ( N orris's) office by his 
cler ks, and that if Shields paid the same, it was 
done without warrant; that the interest on the J. S. 
Leaming mortgage was a payment which Shields 
likewise ,vas obligated to make under the terms of 
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his contract with the Mutual Liquidating Com-
pany (p. 192). 

In this connection, plaintiff, Shields, on cross-
exainination (p. 89) stated that the item of 
$1,176.86 in his said affidavit was for taxes on the 
Two Mile Beach property of the Cape May Real 
Estate Company for 1915 and that the item of 
$2,703.38 in the same affidavit, was interest on 
1nortgage held by the Ocean Villa Land Compan y 
upon Two Mile Bead~, due May 27, 1916. 

The minutes in the regular minute book of the 
Cape May Real E-state Company at a meeting of 
directors held June 21, 1916, state that there were 
present among others, Peter Shields, and on page 
339 of Minute Book No. 2 (Exhibit D-la, p. 145) 
appears the following: 

"Counsel for the company presented a re-
port from Peter Shields that he has paid 
twelve months' interest upon the mortgag e 
held by the Ocean Villa Land C01npany upon 
Two Mile Beach, due May 27, 1916, amount -
ing to $2r703.38, and that Mr. Shields has also 
paid taxes upon the Two Mile Beach propert y 
for the years 1914 and 1915, amounting to 
$1,176.86'." 

Also, that the Cape May Real Estate Compan y 
is without funds , at the present tin1e to make these 
payments and 

"Upon motion duly made, seconded and car-
ried, it was resolved that the con1pany pay 
Peter Shields the foregoing sums out of the 
proceeds of sale of the premises at the North-
east corner of Beach and Madison A venues, 
Cape May, N. J., which have been s,old to 
David M. Ellis." 
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Mr. Shields, although repeatedly questioned as 
to whether he had received payment of these iten1s, 
refus ed to affirm or deny that they had been paid 
to him (pp. 89-92). 

The affidavit of Peter Shields upon ·which the 
judg1nent was entered states there is due hhn 
$8,541.15. The said plaintiff, Peter Shields, ad-
mitte d on cross exa1nination ( p. 93) that he had 
instit uted a suit against the Mutual Liquidating 
Company in the Court of Con1mon Pleas, No. 5, 
County of Philadelphia, Septe1nber Term, 1917, in 
which the following appears (p. 190) : 

"4. The plaintiff ( Shields) , prior to July 
31st, 1917, paid to the defendant (Mutual 
Liquidating Company) the sum of $35-,000 in 
cash and also paid, for and on account of taxes 
and other obligations as provided for in said 
'Exhibit A' the sum of $8,541.15 as he was ob-
ligated to do, by virtue of said contract." 

The contract referred to is that of April 1, 1916, 
between the above parties ( p. 199) . 

The aforesaid contract contains this provision 
(p. 202) : 

''SEVENTH: Shields will accept the real and 
personal property covered by this agreement 
subject to all existing mortgages, judgments 
and other incumbrances, interest on the same, 
franchise or other taxes against the corpora-
tions issuing the stocks or bonds, taxes upon 
r·eal estate or personal property therein, leases 
to other persons, municipal charges and liens 
and generally all charges of every , kind or 
which n1ay be due on account of said property 
or which may accrue up to the time of final 
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payment and delivery of the deeds with the 
exceptions of certain unpaid debts due by the 
Cape May Hotel Company for supplies pur-
chased during the season of 1915, ·which 
amount approxin1ately to between $12,000 and 
$13,000, and with the exception also of the 
mortgage of $3,000,000 which was given to N. 
Z. Graves to the Recei~ers which is to be sati s-
fied or releases given for the properties in-
cluded herein as Shields becon1es entitled to 
conveyances therefor under the ter·ms of this 
agreement." 

'l"'hat contract further provides (p. 200) : 

"TIUNTH: Shields agrees to pay within 180 
days from the date of this agreement all taxe s 
now in arrear on any of the property include d 
herein, and all franchise or other taxes now in 
arrear upon the corporations whose stocks and 
bonds are included here.in and will in the mean -
time indemnify and sav,e harn1less Compan y 
from any consequences of failure to pay said 
taxes within said period, and further agrees to 
assume all taxes and other charges which may 
accrue against the property included herei n 
until final payment of the purchase n10ney with 
interest as aforesaid." 

Among the property above mentioned are 
16,044½ shares of the defendant, Cape May Real 
Estate Co1npany, par $,100, the controlling interest 
of the company ( p. 193). 

On Decen1ber 2, 1918, the President of the Unit ed 
States issued a proclamation, taking possession of 
some of the lands of the defendant, Cape May Real 
Estate Company, being about 300 acres, which in-
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eluded the 57.725 acres that Shields had been ne-
gotiati ng to seU to the governn1ent ( p. 205) . The 
government instituted condemnation proceedings 
which included the 57.725 acres concerning --which 
Shields was negotiating with the government, which 
conden1nation proceedings are still pend in g and no 
money s have been received on account of this 57.725 
acres or any other lands in the conde1nnation pro-
ceedin gs ( p. 51) . 

The proclamation of the President (p. 205.), after 
reciti ng the act of Congress approved Oct. 6, 1917, 
as an1ended by the Act of July 1, 19,18, authori1,es 
the Secretary of the Navy to acquire, by purchase 
or condemnation, the tract of land at Cape May for _ 
nava l purposes, comprising 57.73 acres, or such en-
large d area, for which he may be able to contract 
Within the appropriation, further recites ( p. 207) : 

"And Whereas, the Secretary of the Navy 
has been unable satisfactorily to consummate 
the negotiations for the purchase of the site 
needed for the Naval Aviation Station, at Cape 

, May, New Jersey- Now, Therefore, Know 
All Men By These Presents, that I, Woodrow 
Wilson, President of the United Sta ,tes by vir-
tue of the power and authority vested in me by 
said Act of CongresSi approved July 1, 1918, 
do, hereby on behalf of the United States take 
title to and possesiSion of all that portion of 
the following described tract of land not now 
owned by the United States." 

The description of the property taken under the 
Preside nt's proclamation appears in the record 
(pp. 205-210). 

It is stipulated in this record ( p. 115) that the 
57.725 acres, for the .. sale of which Shields claims 
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c01nmissions, is included in the property ref erred to 
in the President's proclamation. 

The appella .nt) Frank D ·. Schroth) Rec:ei,Der of 
Ca,pe May Rea.l Estate Company co1ntends that the 
or,dJ,er of the Supreme Court dis 1charg'ing the rule 
to show oa,use was erroneou ,s) cind should be re-
v·ersed) and the judgm ,ent should be opened and set 
as·ide for the f olloioing reasons: 

I. Cape May Real Estate Company was not in-
debted to Peter Shields at the time the bond and 
warrant were executed as s,tated in his affidavit 
upon which judgment was entered: 

( 1) The claim for $22,500 for com1nissions 
for sale of land of Cape l\'1ay Real Estate Com-
pany was not due to Shields for the reasons 
tb-at: 

(a) The authority therefor was not in 
w1riting, as required by the Statute of Frauds. 

( b) No agreement was made between the 
Company and Shields to pay commissions. 

( c) No sale was ever consumn1ated 
through Shields' efforts. 

( d) No money has ever been received on 
account of the lands which Peter Shields 
was negotiating for sale or on account of any 
other lands. c01nprising the tract in ques-
tion. 
( 2) The claiin for $8,541.75 for moneys. ad-

vanced by Shields for the Cape May Real Es-
tate Company was not due to Shields for the 
reasons that : 

(a) Shields was obligated to pay for the 
san1e pursuant to his contract with the 
Mutual Liquidating Company. 

( b) If any advances were made by 
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Shields, they were with few exceptions un-
warranted or repaid to him. 

II. The judgment and bond and warrant of at-
torney were repudiated by the Cape May Real Es-
tate Company promptly. 

III. The bond and warrant executed by the Cape 
May Real E-state Con1pany to Shields, its Presi-
dent and Director, was never approved or ratified 
by the stockholders and is. voidable at the option 
of the defendant corporation or Schroth, its Re-
ceiver. 

IV. Cape May Real Estate Company, never au-
thorized the execution and delivery of the bond 
and warrant to Shields. 

V. The affidavit upon which the judgment was 
entered does not in substance specify the true con-
sideration of the bond, and does not substantially 
comply with the statute, and therefore the judg-
ment is inoperative and should be set aside. 

VI. Appeal is the proper remedy to review the 
action of the Supreme Court discharging the rule 
to show cause. 

I. 

Cape May Real Estate Company was not in-
debted to Peter Shields at the time the bond and 
warrant were executed as stated in his affidavit 
upon which judgment was entered. 

The affidavit of Peter Shields says that the true 
consideration of the bond on which judgment was 
about to be entered was ( Record, p. 12) 
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( 1) $22,500.OO- due in ·connection with the sale 
of the Company's real estate to 
the United States of America. 

(2) $ 8,541.75-inoneys advanced by Shields for 
the Company. 

$30,041.75 - -actual amount due on judgment 
entered. 

( 1) rPhe foregoing claim for $22)500 for aom-
mi .ss•io1is for sale of land of Gape Ma,y Real Estate 
Company was not due to Shields forr the reasons 
that: 

(a) Authority therefor was not in writing 
as required by the Statute of Frauds. 

( b) No agreement was n1ade between the 
Con1pany and Shields to pay c01n1nissions. 

( c) No sale was ever consumn1ated through 
Shields' efforts. 

( d) No money has ever been received on ac-
count of the lands which Peter Shields was 
ne·O'otiatinQ' for sale or on account of anv other 

::, V 

lands comprising the tract in question. 

The record is entirely barren of any proof that 
Peter Shields at any time ·was authorized in writ-
ing, as required by the Statute of Frauds, to sell 
the lands in question of the Cape May Real Estate 
Company. 

No sale was ever consu1nmated. 
No moneys were ever rec .eived on behalf of the 

57½ acres which Peter Shields was negotiating to 
sell, or on account of any other lands comprised 
within said tract ( Record, p. 34, 11. 10-37). 

Charles C. Norris, a member of the Bar of Penn-
sv lvania, stated that ( Record, p . 34) he was pres-
e~t and prepared the 1ninutes of the Board of Di-
rectors of the Cape May Real Estate Company be-
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tween the Fall of 1915 and 01:tober 12, 1917, and 
testified ( Record, p. 34, 1. 25) : 

"Q. During that period (the Fall of 1915 
and October 12th, 1917), was any corporate 
action taken with respect to any commission 
to be paid to Mr. Shields in respect of the sale 
of these 57 acres? A. No, sir ; no action was 
taken. 

Q. Do you know of any agreement between 
the Cape May Real Estate Con1pany and Mr. 
Shields in respect of the pay1nent to be made 
to him for the sale of this property? A. No, 
sir ; I know of no such agree1nent. 

Q. Are you qualified to state whether, du~-
ing the period that you had charge of this 
matter, there was or was not such an agree-
ment? _A. There was not such an agreement." 

F 'rank D. Schroth, Receiver of the Cape May 
Real Estate Oompany testified ( Record, p. 51) 
that the condemnation proceeding instituted by the 
Government with respect to the 57'½ acres in ques-
tion has not ended, and that the Government has 
not paid the condemnation money, and testified 
further: 

"Q. Has any money whatever been received 
on behalf of the 57½ acres which Mr. Shields 
was negotiating concerning, or any of the other 
lands comprised within that tract? A. No, 
sir." 

The United States Government took possession 
of the 57½ acres which Shields was negotiating to 
sell to the Government, under the Proclamation of 
the President, dated December 2nd, 1918 ( the bond 
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and power of attorney were dated October 20th, 
1917) (Record, p. 205). 

The procla1nation ( p. 205) negatives plaintiff's 
contention that he had completed the negotiations 
for the sale or consu1nmated a sale of the 57½ 
acres, in question, as it states in part (p. 207) : 

"And Whereas, the Secretary of the Navy 
has been unable satisfactorily to consummate 
the negotiations for the purchase of the site 
needed for the Naval Aviation Station, at Cape 
~Iay, New Jersey." 

Section 10 of "An act for the prevention of 
frauds and perjuries" (Revision) as amended by 
the Laws of 1911, page 703 ( approved May 1st, 
1911) , reads as follows : 

"10. No broker or real estate agent selling 
or exchanging land for or on account of the 
owner, shall be entitled to any commission 
for the sale or exchange of any real estate, 
unless the authority for selling or exchang-
ing such land is in writing, and signed by 
the owner or his authorized agent, or the au-
thority of the broker or real estate agent to 
n1ake · a sale or exchange of such land is 
recognized in a ·writing or memorandum 
signed by the owner or his authorized agent, 
whether or not such writing or memorandum 
is sii:med bv said owner or agent before or 

0 " 
after such sale or exchange has been effected, 
and the rate of commission on the dollar 
shall have been stated therein." 

No reported cases have been found construing 
the foregoing section in relation to the questions 
here under consideration, but there are reported 
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decisions construing the language of this section 
as it read before the amendment, which sustain 
defendant's contentions. The language of Section 
10 of this act Vol. 2, C. S., p. 2617, is as follo-ws: 

"That no broker or real estate a!lent sellin o· = ' b 
or exchanging land for or on account of the 
owner, shall be entitled to any con1pensation 
for the sale or exchange of any real estate, un-
less the authority for selling or exchanging 
such land is in writing, and signed by the 
owner or his authorized agent, and the rate of 
commis ,sion on the dollar shall have been 
stated in such authority." 

The Court of Errors and Appeals of this State, 
in the leading case of Stou ,t v. H umplvrey) 69 
N. ~T. L. 436~ March Term, 1903, opinion of the cour·t 
by Mr. Justice Vroom, construing the foregoing 
section, held that where there is no written con-
tract a subsequ~nt express promise to pay is with-
out consideration and void, under the statute of 
frauds. 

The opinion says, at page 441 : 

"But the plaintiff insists that, conceding 
that the contract is within the statute, the 
defendant has waived any benefits by a sub-
sequent promise to pay, made verbally to the 
plaintiff and detailed in the statement pre-
fixed to this opinion. He further insists that 
thereby the defendant acknowledged his liabil-
ity, agreed to pay the commissions den1anded, 
and that contract renders him liable in this 
action. 

"The difficulty with this contention is that 
the subsequent pro1nise to pay for the ser-
vices is entirely · without consideration, and 
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therefore void. The tenth section of the 
statute of frauds does not merely say that 'no 
action shall be maintained', but that 'no broker 
or real estate a.gent selling or exchanging land 
for or on account of the owner shall be en-
titled to any comn1ission for the sale or ex-
change of any real estate, unless the authorit y 
for selling or exchanging such land is in w•rit-
ing, signed by the owner,' &c. It therefore fol-
lows, as correctly held by the trial judge, 'th e 
statute declared a public policy, viz., in the 
absence of ,vritten contract there shall he an 
absence of' right to compensation for services , 
and so, where there is no written contract , a 
subsequent express promise to pay for the ser-
vices is entirely devoid of consideration.'" 

The decision in Stout v. Humphrey was cite d 
with approval by the Supreme Court in an opin -
ion of that court by Mr. Justice Garrison in Bag -
nole v. Madden) 76 N. J. L. 25,5, decided June 8, 
1908. 

In this case, after the sale was ma.de, plaintiff 
drew up and the defendant signed a written agree-
ment as follows : "I agree to pay Charles Bag -
nole fifty dollars ( 50) for conunission for the sale 
of 1ny property at No. 36 Stone St. on or before 
July 1, 1907. Bridget Madden." 

The plaintiff was non-suited on the ground, inter 
nli ,a). that he ma.de the sale without written author-
ity in which the rate of con1mission was stated, and 
also on the ground that the writing executed after 
the sale lacked consideration. The judgment of 
non -suit in the court below ,vas a.f-firmed. 

The opinion, continuing at the bottom of' page 
2'56, is as follows : 
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"In the case of Stout v. H umplvrey) 40 
Vroom 436, it was declared to be the policy of 
the statu t e of frauds that 'in the absence of a 
written contract there shall be an absence of 
right to con1pensation for services, and that 
where there is no written contract a subse-
quent express promise to pay for the services 
is entirely devoid of con sidera t ion.' In view 
of this language of the Court of Errors and 
Appeals it is fruitless to re-examine the inter-
esting question presented by the case in hand." 

(2) The foregoing clwim for $8)541.75 for mon .eys 
aiflV(JJYl,Ced by Shields forr the Cape May Real Estate 
Company was not dr1,1;i@ t,o Shields for the reaiSons 
that: 

(a) Shields was obligated to pay the same pur-
suant to his contract with the Mutual Liqui-
dating Company. 

(b) If any advances were made by Shields, they 
were with few exceptions unwarranted or 
repaid to him. 

The separate items aggregating the said sum of 
$8,541.75 a.re set :forth in Shields' affidavit ( Record, 
p . 12). 

Shields admitted on cross-examination that he 
ha d instituted a suit against said Mutual Liquidat-
ing C01npany in the Court of Common Pleas, No. 
5, County of Philadelphia, September Term, 1917 
( Record, p. 93, 1. 33) , and that the record in that 
case containing the statement of his claim, contains 
an ite1n of $8,541.75, and that said sum is the ag-
gregate of the other items alleged by him in this 
suit to be the consideration for the bond ( other 
than the item for ~ommissions) . This record is 
marked "D-3" in this case ( Record, p. 179), and 
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the pertinent provision thereof is contained in the 
affidavit of said Peter Shields, as follows ( Record, 
p. 190, 1. 38) ; 

"4 . The plaintiff ( Peter Shields) prior to 
July 31st, 1917, paid to the defendant (Mutu al 
Liquidating Company) the sum of $35,000 in 
cash and also paid, for and on account of taxe s 
and other obligations as. provided in said "Ex -
hibit A" the sum of $8,541.75, as he was obli-
gated to do by virtue of said oontroc:t.)) 

"E h"b"t A" The contract above referred to as 1 x 1 1 
will be found on page 192 of this record, and the 
per t inent provisions. are paragraphs "Seventh" (p . 
199 of the Record) and "Tenth" ( p. 200 of the 
Record). 

Charles C. Norris, a n1ember of the bar of Penn-
sylvania, actively handled the affairs of the Mut~ al 
Liquidating Company, which owned the controlling 
stock interest in the Cape May Real Estate Com-
pany prior to the sale and transfer thereof to Nel-
son Z. Graves on October 12th, 1917 ( Record, pp. 
25, 26-29), was questioned with reference to th e 
itenis making up the total of $8,541.75. He stated 
that the pay1nents therein claimed to have been 
1nade by Shields for taxes, should have been mad ~ 
by Shi elds under his. said contract with the Mutua l 
Liquidating O01npany, that the item of $400 for the 
bookk eeper ·was never appropriately made because 
there was no reason for it, because the books were 
all kept in his (Norris') offi,ce, by his clerk~, and 
if Peter Shields paid the same it was done without 
warrant ( Record, p. 36, 1. 23) ; that the interest 
on the J. S. Leaming mortgage was a payment 
which Shields likewise was obligated to make unde r 
the terms of his said contract with the Mutual 
Liquidating Company ( Record, p. 37) • 
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Peter Shields on cross-examination ( Record, p. 
89, 1. 17) stated that the item of $1,176.86 in his 
said affidavit was. for taxes on Two Mile Beach 
prop ert y of Cape May Real Estate Company, and 
tha t the item of $2,703.38 in the same affidavit was 
inter est on mortgage held by the Ocean Villa Land 
Company upon Two Mile Beach, due May 27th, 
1916 ( Record, pp. 89, 90, 1. 39). 

Both of the foregoing iten1s of $1,176.86 and 
$2,703.38 were directed to be paid by resolutions in 
the regular minute book of the directors of the 
Cape May Real Estate Company at a meeting held 
Ju ne 21st, 1916 (Exhibit D-la, Record, p. 141, at 
p. 145, 1. 11) ; and Mr. Shields, although repeatedly 
questioned on cross-examination as. to whether he 
ha d received payment of these items, refused to 
affirm or deny that they had been paid to him 
( Record, p. 92, 1. 1) . 

II. 

The judgment and bond and warrant of attor-
ney were repudiated by the Cape May Real Es-
tate Company promptly. 

On or about September 13th, 1917, Nelson Z. 
Gr aves entered into an agreement ; to purchase from 
Mutual Liquidating Company, 16,000 shares of 
stock of the Cape May Real Estate Company, which 
const ituted the stock control (Record, p. 29, 1. 21). 
Pet er Shields had been elected president of the 
Cape May Real Estate Company, July 5th, 1917 
( Record, p. 152, 1. 14) . The stock control was 
trans fe1-red to Graves. on October 12th, 1917 ( Rec-

. ord, p. 29, 1. 21), and on a number of occasions 
dur ing the period from September, 1917, to Octo-
ber 12th 1917 Shields' resie:nation had been re-' ' '---' quested _(Record, p. 30, 1. 18). 
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On October 24th, 1917, the judgn1ent in question 
~vas entered in favor of Peter Shields upon bond 
and warrant dated October 20th, 1917, signed 
"Cape May Real Estate Company, by Peter Shields, 
President", and said Shields was removed from the 
presidency on October 25th, 1917 ( Record, p. 5, 
l. 3). Nelson Z. Graves and the present officers of 
the Cape May Real Estate Company had no knowl-
edge of the bond and warrant of attorney and the 
entry of judgment until April 22nd, 1920, and at 
once took steps to investigate the same ( Record, 
p. 15), and the company filed its petition to open 
the judgrnent and secured an order to show cause, 
which --was dated June 28th, 1920 (Record, pp. 4-9). 

On July 17th, 1920, Frank D. Schroth was ap-
pointed receiver of the Cape May Real Estate Com-
pany ( Record, p. 23). 

On September 1st, 1920, a stipulation was en-
tered in the above action by the attorneys of the 
parties, as follows ( Record, p. 18) : 

"Owing to the appointment of receiver for 
the defendant and certain complications grow-
ing out of the same, it is hereby stipulated 
and agreed, between the counsel for the respec-
tive parties, that this matter may be continued 
without prejudice until such time as formal 
notice is given to the attorney of the plaintiff 
by the attorney of the defendant." 

No formal notice was given by the attorney of 
the plaintiff to the attorney of the defendant. 

The foregoing stipulation was not altered or 
changed in any manner. · 

Laches cannot be attributed to Frank D. Schroth, 
receiver, and in view of the foregoing undisputed 
matters of rec.ord, it is respectfully submitted that 
the defendant, Cape May Real Estate Co1npany, 
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and its said receiver, are free fr01n laches, and re-
pudiated the bond and warrant within the reason-
able time conten1plated by the decisions of our 
court of last resort as expressed in the opinion of 
Steiwart v. Lehigh Valle 1y Railroad Co.) 38 N. J. L. 
505. 

III. 

The bond and warrant executed by Cape May 
Real Estate Company to Shields, its president and 
director, was never approved or ratified by the 
stockholders and is voidable at the option of the 
de.fendant corporation or Schroth, its receiver . . 

The general rule in thiS' State is that a contract 
made by a corporation with one of its directors is 
voidable, to be avoided at the option of the cestui 
que trust, exercised within a reasonable tin1e. 

Frank D. Schroth, Receiver of defendant cor-
poration, appointed hy the Court of Chancery of 
New Jersey, as representative of the creditors, has 
the capacity to n1ake this. objection that the bond 
and warrant are not binding upon the corporation. 
Stokes v. N. J. Pottery Comipany) 46 N. J. L. 237, 
at 243, Supreme Court, June Term, 1885, citing 
Vail v. Hamilton) 85 N. Y. 453. 

The Court of Errors and Appeals of this State 
in the leading case of Stewart v. Lehigh Valley 
Railroad Company) 38 N. J. L. 505, N ove1nber 
Term, 1875, in an opinion by Mr. Justice Dixon 
has held that the true legal rule is that an express 
contract between a director of a company and his 
~ompany is not void, but is voidable at the optjon 
of the cestui que trust, exercised within a reason-
able time, and that it matters not that the contract 
seems a fair one. 
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Mr. Justice Dixon, speaking for the court, says 
at page 521: 

"The plaintiff raises another and a most im-
portant question touching the validity of this 
contract, by a second replication to the second 
plea before mentioned, upon which no issue 
was joined, because of the judg111ent of the 
Supreme Court holding that plea bad. The 
n1ain fact averred in the replication also ap-
peared in evidence at the trial, and testin1ony 
as to some of the outlying circu111stances was 
offered by the defendants, excluded and ex-
ception taken. On the argun1ent before this 
court, the counsel for the plaintiff urged this 
n1ain fact as necessarily invalidating the con-
tract relied on by the defendants. This fact is, 
that at the tin1e of the negotiations for, and 
the execution of, the cont1·act in question, one . 
of the defendants was a director of The Morris 
Canal and Banking Con1pany-a trustee for 
it, to n1anage its affairs-and it is irn;;isted that 
his relation to the company was, therefore, 
such that he was prohibited fron1 entering into 
this contract with it, and that the contract is, 
ip1so facto void. 

'rhe position thus as;::;umed by the plaintiff 
rests u pon the broad principle that it was the 
duty of the director to so deal with the prop-
erty and franchises of the corporation-to so 
n1anage its affairs as would most conduce to 
the corporate interest, and that he could not 
perfor111 that duty while contracting with it in 
his o-wn behalf, or if by possibility his own 
interest was consistent with the best interest 
of the co111pany in so contracting, yet, so in-
sidious are the pron1ptings of selfishness and 
so great is the dang·er, that it will override 
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duty when brought into conflict with it, that 
sound policy requires that such contrac ts 
should not be enforced or regarded. After an 
exa111ination of all the cases cited, and such 
others as I have found, and a careful considera-
tion of the principle and the results of re-
garding and of disregarding it, I h(Jll)e come to 
the conviction that the true legal rule is, that 
su.ch a co·ntract is not voidJ't but voidable, to 
be avoided at the option , of the oestui que trust, 
exercised within a reasonable time. I can see 
no further safe modification or relaxation of 
the principle than this. A director of a cor-
poration 111ay have rights not arising out of 
express contract-such as the right to pass 
over its railroad, or transport his goods over 
its canal on paying reasonable tolls, or to have 
money which he has loaned it repaid to him; 
but where the right is one which 1nust stand, 
if at all, upon an express contract, and which 
does not arise by operation or implication of 
law, then he shall not hold it against the will 
of his cestui que trust_; for in the very bargain 
which gave rise to it, in which he should have 
kept in view the interest of the cestui que 
trust, there intervened before his eyes the 
opposing interest of himself. The vice which 
inheres in the judgment of a judge in his own 
cause, contan1inates the contract ; the 111ind of 
the director or trustee is the forum in which 
he and his , cestui que tlf'us·t are urging their 
rival claims, and when his opposing litigant 
appeals from the judgment there pronounced, 
that judg111ent must fall. It matters not that 
the contra.ct seems a fa,ir one. Fraud is too 
cunning and evasive fo·r courts to establis 1h a 
ru.le that invites its presence. 



This opinion is cited in an opinion of the Court 
of Errors and Appeals in Gardner v. Butler) 30 
N. J. E. 702, March Term, 1879, in which Mr. 
Justice Van Syck.el, speaking for the court, says 
at page 721: 

"That directors , of a co1npany shall not be 
permitted to enter into engage1nents in whieh 
they have a personal interest conflicting with 
the interests of those who1n they are bound 
by fiduciary duty to protect, and that no con-
sideration of their apparent or intrinsic fair-
ness will induce a court~ either of law or 
equity, to enforce them against the resisting 
cestwi que trust) is well settled. The rule has 
been so recently asserted in this court that it 
1nust be assun1ed to be the law of this case. 
Stewart v. Lehig 'h V c1,liey R. R. Go.) 9 Vr. 505. 

~'The rule is, that the tr~stee cannot fortify 
hilnself by a contract ·which he 111akes with 
hims.elf, or for his own benefit, and set it up, 
either at la:w or in equity, as, a valid obligation. 
It is of no binding force as a contract, and 
the cestwi que tri t .. st 111ay repudiate it at will. 
The agTeernents, therefore -which the directors 
111ade ·with themselves, must be pronounced to 
be illegal, and can furnish no support to their 
defence, as contracts .'" 

Stewart v. Lehigh Va.Uey R. R. Co.) S'upra) is, 
cited in the case of Elkins v. Camden and Atlantic 
Railroad Oornpany) 36 N. J. E . 468, February Term, 
1883, in ·which Vice Chancellor Van Fleet says in 
his opinion, at page 4 70 : 

"They are trustees. Stewart v. Le:high 
Valley R . R . Oo.) 9 Vr. 505. And like all other 
persons entrusted with fiduciary powers, they 
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are bound to use their authority for the main-
tenance of the rights and the protection of the 
interests of their cestrui que tritst. To attempt 
to use their power for their own personal ad-
vantage, to the injury of their cestui qiie trust ,) 
is an abuse of the confidence reposed in the1n, 
which entitles the cest ,ui que trust to the pro-
tection of a court of equity; and if they 
attempt, by means of their power or position, 
to deprive the cestwi qu,e trus-t of any of his 
rights, their act, in its legal consequences, re-
gardless of the 1notive which prmnpted it, is a 
fraud." 

Ste -ioart v. Lehigh V,alley R. R. Oo.J is also cited 
in Stroi1Jd v. Oons,um,ers) Water Go.) 56 N. J. L. 
422, Supreme Court, Fehruary Term, '1894. Mr. 
Justice Reed, delivering the opinion of the court 
s~vs at page 427 : 

"A director of a corporation cannot make 
for himself or for his own benefit a contract 
which will bind the company. The contract 
1nay be repudiated by the con1pany at the in-
stance of a stockholder. Guild) Executor v. 
Pnrker) Receiver) 14 Vr. 430. 

"The limitation upon this doctrine as well 
as its applicability to corporations and their 
directors is illustTated in the case of Stew •a,rt 
v. The Lehigh Vnlley Railroad Oo.) 9 Vroom 
505, decided in the Co11rt of Errors." 

The Court of Errors and Appeals in the case of 
U. S. Steel Corporation v. Hodge_, 64 N. J. E. 807, 
N oven1ber Tenn, 1902, in the opinion of the court, 
delivered by lV[r. Justice Van Sickel, at page 813, 
sa:ys: 
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"The rule that directors caru1ot lawfull y 
enter into a contract, in the benefit of which 
even one of their number participates without 
the knowledge and consent of the stockholder s, 
is so firmly entrenched in our jurisprudence 
that it is not open to debate. 

"It is e1nphasized and enforced in the fol-
lowing, an1ong many other cases: Staats v. 
Bergen) 2 0. E. Gr. 554; Winans v. 011ane) 7 
Vr. 394; Stroud v. Gon.swrners) vVater Go.) 27 
Vr. 422; Gardner v. Butler) 3 Stew. Eq. 702; 
Gi1,ild v. P.arrker) 14 Vr. 430; StewlfJJrt v. Le-
high l ,-alley lt'Ctilroad Go.) 9 Vr. 505; Traction 
Co. v. Board . of TVorksJ 27 Vr. 431. 

"The rule is en1bedded in our jurisprudenc e 
and it cannot be too strongly stat:ed or too 
rigorously applied. But in the cases cited th e 
contract was n1ade by the trustee without th e 
knowledge or consent o,f the cestui que tru-st 
and -without subsequent ratification or adop-
tion by which the vice in it could be cured. 

"The object of the 1rule is to prevent direc-
tors from secretly using their fiduciary posi-
tion for their own emolument, and not to im-
pair the right of stockholders to enter into any 
lawful engagement -with a full disclosure of 
the facts." 

The opinion at page 814 cites with approval the 
rule laid down in Stewa:rt v. Lehigh Va.lley Rail -
road Go. 

The opinion in the case of U. S. Steel Gorp. v. 
Hodge) supra) is cited in the opinion in the case of 
111 itchell v. Un,ited Box Board and Paper Go.) 72 
N. J. E. 580, decided May 14th, 1907. 

Vice Chancellor Em.ery at page 586, says: 
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"The general rule, that directors cannot 
lawfully enter into a contract in the benefit 
of which even one, without the knowledge and 
consent of the stockholders, of their nun1ber 
participates, was restated in United States 
Steel Gorporal'ion v. Hodge) 6_4 N. J. Eq. (19 
Dick.) 813 ( Court of E rrorrs and Appeals) 
1902) , and declared to be so firmly entrenched 
as not to be open to debate." 

The Court of Errors and Appeals in its opin-
ion in the case of Ma rr v. Nlarr) 73 N. J. E. 644:, 
delivered by Chancellor Pitney, says at page 
649 : 

"It is settled that a director has not com-
plete freedom to contract with his corpora-
tion." 

And on the same page, the legal rule laid down 
in St ewart v. Lehigh Valley Railroad Go.) supra) 
is cited with approval. 

Again at page 650 : 

"But we deem it clear that the director 1 

who is also creditor, must, on taking legal 
proceedings for collection of his debt, re-
linquish his trust pro .hac vice) not covertly, 
but openly, and with fair notice to his com-
p any. Whether such notice should be given 
t o the stockholders or to the directors may 
depend upon circumstances." 

The facts in the opinion in Marr v. Marr, 
.supra) make it peculiarly pertinent to the instant 
case. 

William A. Marr, respondent, had advanced to 
the company in question considerable sums of 
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nwney and had become its sole creditor. He 
secured judgment in October, 1898, and, under ex-
ecution, sold to himself all of the visible assets of 
the company, there being no other bidders, and 
the sale was advertised as required by the statute. 
l\iarr was not only the president, but practically 
in sole charge of the current business of the com-
pany and the Board of Directors had practically 
ceased to act. William A. Marr had purchased a 
judgment of Mrs. Rebecca G. l\!Iarr against the co1n-
pany. At a 111eeting of stockholders on Decen1ber 
29th, 1897, at which were present William A. Marr, 
George A. Marr, Mrs. Crawford, Dr. Felty and Mr. 
Glenn, trust officer of the trust company that was 
guardian of the con1plainant, Mr. Ulen was also 
acting as attorney for Mrs. Rebecca G. Marr, 
1nother of the co111plainant, who was herself a stock-
holder. Mrs. Marr's judgment against the com-
pany and assignment thereof to Williain A. Marr 
were reported and spread upon the minutes as a 
debt to William A. l\!Iarr. The other indebtr.dne ss 
due to William A. Marr was likewise mentioned 
and recognized. 

At another meeting of stockholders on February 
16th, 1898, Willian1 A. Marr, Dr. McWillia.ms, Mrs~ 
Crawford, George A. Marr and Mr. Glenn were 
present and there was a general discussion of the 

· indebtedness of the company, and George A. Marr 
and Mr. Glenn were appointed a connnittee to make 
arrangements for an auctioneer for the sale of the 
property. At the two stockholders.' meetings just 
mentioned, William A. Marr stated to Glenn and 
others present that unless a sale of the property 
could be effected, he would put his claim to judg-
ment and sell the property. 

The action by William A. Marr against the com-
pany was · without notice to anybody representing 
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the company, except possibly some agent of the 
c0111pany, upon whom process was served. 

Chancellor Pitney says that the general notice 
giv.en at the meetings of the stockholders by Wil--
liam A. Marr was not specific enough, in these 
words, at page 653: 

"The general notice given by defendant 
lVIarr at the meetings of Decen1ber and Feb-
ruary, that unless so111ething was done about 
his claims he would have to press the1n-the 
notice given hardly amounted even to a 
threat-did not, we think, dispense in fairness 
with the more specific notice that might, and, 
in our view, ought to have been given when 
steps were actually imminent to sell the prop-
erty of the company for the payinent of his 
claim.'' 

In the case of Van Alstyne v. Brown) 77 N. J. E. 
455, May Tern1, 1.910, Vice Chancellor Leaming says 
in his opinion at page 458 : 

"Even though it may be found that the trans-
action has been without thought of wrong and 
beneficial to the beneficiary under the trust, 
public policy requires that the transaction be 

' held to be voidable at the instance of the 
cestwi q,zw trust_; for the defined policy of the 
law arises fr0111 the necessity of re111oving 
temptations for self-gain from all persons hav-
ing trust duties to perform. Stevwart v. Lehigh 
Valley Railroad Co.) 38 N. J. Law (9· Vr.) 
505." 

The decisions in the cases of Stewart v. Lehigh 
Valley Railroad Co. a_nd U. S. Steel 1Corp v. H od,qe) 
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siipra) are cited in the opinion by Vice Chancellor 
Learning in the case of Purchcise v. Atlantic Safe 
Deposit &c. Co.) 81 Eq. 344, at page 346. 

"The third view is that such contracts are 
not absolutely void, but voidable at the option 
of the corporation or its representative, pro-
vided the option is exercised within a reason-
able time under all the circumstances of the 
case. This third view is the one which obtains 
in this jurisdiction. It was adopted by our 
court of last resort in Stewart v. Lehigh Valley 
Railroad Co.) 38 N. J. Law (9 Vr.) 50-5, and 
has since been unif orm1y 1naintained. Except 
for the power of ratification which this rule re-
serves to the stockholders of a corporation 
( United States Stoe ,l Corporation v. Hodge) 64 
N. J. Eq. [19 Dick.] 807), it rnay be said to 
be essentially the same as the rule which holds 
such contracts absolutely void, for, as against 
the will of the corporation, eX!ercised within a 
reasonable time, such engagements are given 
no contractual force, however open, fair and 
honest they rnay be." 

Mr. Justice Swayze, speaking for the Court of 
Errors and Appeals in the case of N. J. Car and 
Rubber Co. v. Fields) 85 N. J. L. 217, says at page 
219: 

"This action is to recover money paid the 
decedent, upon the theory that the contract of 
July 15th, 1902, was void since the decedent as 
director was contracting with himself. Gard-
ner v. B1.1,tler) 3 Stew. Eq. 702, is relied on. 

"The case, however, differs from Gardner v. 
Biitler in several respects-fi;rst) the contract 
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was assented to by all the stockholders who 
were also all the directors; second) the pay-
ments were continued for more than six years 
after the elder Fields had ceased to he a direc-
tor or stockholder; third) the plaintiff corpora-
tion1 controlled as it was by those who still 
control it, never repudiated the transaction 
until after the death of the elder Fields. 'rhe 
case of the defendant might therefore be rested 
upon the right of the stockholders as distin-
guished fron1 the directors to 1nake or to ratify 
the contract ( United States Steel Corporation 
v. Hodge) 19 Dick. Ch. Rep. 807), or upon their 
acquiescence in what was done (Breslin v. 
Fries-Breslin -Oo.) 41 Vroon1 274), or upon the 
long delay in acting (Lilland v. Oil) Paint and 
Dru ,g Oo.) 4 Robb. 197, 210) ." 

The opinion of Vice Chancellor Learning in the 
case of B 1u,sch v. ~Mary A. Riddle Company was 
unanin1ously affirmed by the Court of Errors and 
Appeals, 92· N. J. E. 265, June Term, 1920. 

At page 27 4, the opinion says : 

"It is entirely clear that the relations of de .. 
fendant, Riddle, to the Pennsylvania Company 
was such that the law of this state did not per-
mit hirn to enjoy the fruits of a contract with 
the corporation he repres.ented against the will 
of his cestwi que trust exercised within a rea-
sonable time. Stewart v. LehiAg,h Valley Rail-
road Go.) 38 N. J. Law 505, 522, is conclusive to 
that effect, and the doctrine there stated has 
since been uniformly recognized and repeatedly 
enforced in this state." 
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IV. 

Cape May Real Estate Company never au-
thorized the execution and delivery of the bond 
and warrant to Peter Shields. 

The onl y pretended corporate action that app ears 
in the record which n1ight be ref erred to as auth or-
izing the execution and delivery of the bond and 
warrant in question are the resolutions of pur-
ported special meetings of directors held on Sep t~m-
ber 20 1927 ( D-2, p. 1166), at which a resolu tion 
·was p~ssed authorizing the payn1ent to Shield s . of 
$31,041.75, also resolution passed by the special 
meetinO' of Board of Directors held October 20, 1917 
( p. 17{) authorizing the execution and deliver y to 
Shields of bond and warrant for $31,041.75 , and 
resolut ion of special meeting of Board of Direc tor~_, 
at a m.eeting held October 30, 1917 (p. 175) r ati -
fying and approving the two previous r esolution s. 

All of these minutes are in the « small)) mi nute 
book, which O. Earle Miller, a witness produc ed by 
Shields says he ·was instructed by Shields to use 
becaus: the larg1e regiblar minut e books ( in th e _P0 ~-

session of Mr. Norris, couns el for the Mutu al Liqui-
dating Company) were too lar ge and cu1n ber some. 
The «small)) minute book (D-2 , p. 163) comm ences 
with minutes of meeting held on July 16, 1917 and 
ends December 3, 1917. 

(a) The fore going meetings of directors held on 
September 20 1917 and Oct ober 30, 1917, were 
irregular in tiiat no notice thereof ioas sent to M_~·· 
Lamb or to Nelson Z. Graves (both of whom were 
direclors on those dates) (pp. 45, 47 )' an~ Mr. 
Buzby) who admittedly was a direotor) deni es; he 
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received notice (p. 48). The 1 secreta ry) 0. Earle 
1J1.iller) testified that he sent notices only to himself) 
Scully) Lloyd) Buzby and Shields (p. 98, 1. 29). 

Nelson Z. Graves was elected a director at the 
an nual 1neeting of stockholders, April 11, 1911 
(D~la, p. 121) and annually thereafter, to and in-
cluding stockholders' meeting held lVIay 15, 1915 
(p . 125) ; there was no annual meeting 1916-19'17, 
so he held over as a director and was elected again 
at a special meeting of stockholders held October 
25, 1917 (p. 127) at which 1neeting the other direc-
to rs elected ,vere Matthies, Carr. Ferdinand G1·aves, 
Su llivan and Wilson. In Septen1ber, 1917, Mr. 
Gra ves acquired and still held a majority of the 
stoc k of the Cape May Real Estate Company, con-
st ituting a controlling interest thereof. Nels on Z. 
Gra ves never resigned as a director. The by-laws 
of t he defendant corporation in 1917, provided for 
seven directors ( p. 112, 1. 30) . 

C. Earle Miller, a witness for plaintiff, Shields, 
say s ( p. 99, 1. 8) that Lloyd was elected in Graves's 
place at a n1eeting of directors held July 5, 1917, 
but this is obviously a mistake on Miller's part as 
he wrote plaintiff, Shields, three months later, 
un der date of October '18, 1917, that n,o one had 
been elected in Graves-'s place) as director (p. 112, 
1. 32). 

Thyele M. Lamb was elected a director at the an-
nua l meeting of stockholders held May 15, 1915 
( p. 126) and never resigned and no one was elected 
by the stockholders or appointed by the directors, 
in his place. It is significant that at the special 
meeting of stockholders, October 25, 1917 ( p. 127) 
only six directors were elected (the by -laws pro-
vid ed for se'V'e-n). Lamb therefore apparently held 
over ; and a special meeting of directors was called 
for April 28, 1916 (p. 141) to fill vacancies in the 
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Board, and no one was elected in Lamb's place. 
Both Lamb (p. 47) and Nelson Z. Graves (p. 45,) 
testified they received no notice of the meeting of 
September 20, October 20, October 30, 1917 ( at 
which the purported resolutions were passed for the 
payment to Shields and execution of the bond and 
warrant in question). And it is also sign ificant 
that said Miller wrote in his letter to the plaintiff, 
Shields, dated October 18, 1917 (p. 112) : ((I don)t 
find where Lamb resigned.') . 

The resolutions passed at both of these meetings 
were not passed or adopted by the requisite number 
of votes, in accordance with the provisions of the 
by-laws. 

The resolution passed on September 20, 1917, 
authorizing the payment to Shields of $31,041. 75,, 
received the affirmative votes of only three . directors 
( Lloyd, Miller and Scully) ( p. 170) ; and the reso-
lution passed at the n1eeting of October 20, 1917, 
authorizing the execution and delivery of the bond 
and warrant in question to plaintiff, Shields, re· 
ceived the affirmative vote of only two directors 
( Lloyd and Miller) (pp. 171, 175, 1. 12). The 
by-laws provided for seven <l.frectors and also pro-
vided that a director may serve as an e1nployee of 
the company and receive compensation, provided 
the majority of the whole Board of Directors, 
·without the vote of such director, shall :fix and de· 
termine his compensation ( p. 121). 

"4. Any member of the Board of Directo~s 
n1ay serve as an officer and employee of t~s 
con1panv and shall receive such compensation 
as shall 'be fixed oy the Board of Directors 
for his services ·while acting as sue~ office1:, 
and his acting as director shall not incapaci-
tate him from acting as. suoh officer and re-
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ceiving the co1npensation fixed by the board, 
pro1)icled the majority of the whole board of 
directors without the v·ote oif . such director 
shall fix a.nd determine his compensation.)) 

( b) As to the meeting of October 30, 1917 ( D-2, 
p. 175) : The two _ previous meetings of September 
~O, 1917 and October 20, 1917, were held at Cape 
May. Shields must have had son1e misgivings as 
to the legality of these 1neetings, and held another 
special 111eeting of his Board of Directors at the 
office of vVescott & Weaver, attorneys at law, in 
Camden, N. J. 

Miller's testin1ony is vague and conflicting as to 
whom he sent notices of this meeting, but he is sure -
that he sent the111 to Lucas and Shaw, two directors 
in the call for the meeting of October 30, 1917 
(p. 110). Prior to October 30, 1917, Lucas and 
Shaw were not directors and therefore Mr. Miller 
is again n1iSitaken in his testiinony. Lucas and 
Shaw were elected directors at the meeting of 
October 30, 1917, as appears fro1n the minutes of 
that meeting ( D-2, pp. 175, 176). At this pur-
ported n1eeting, Lucas, Shaw and Tindle were 
elected and with Lloyd, Miller. Scully and Shields 
would 1nake seven ditectors required by the by-laws 
and evidently were elected by Shields. so that a 
resolution might be passed by an apparently full 
Board of Dii-ectors, a pp roving the action taken at 
the meeting of Septe1nber 20, 1917, and October 
20, 1917. Shields ignored th 1e fact tha,t Lamb was 
still c1, director and that N el.son Z. (]+riaves) w1ho had 
pu,rchased the control of the company after Shields 
had failed in his contract with the Mutu.,a.l Liquidat-
ing Company) 'Was still a direc.tor. 

It is clear fro1n the testiinony of C. Earle Miller, 
the secretary, that no notice of this n1eeting of 
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October 30, 1917, was sent to Lamb or Nelson Z. 
Graves (pp. 100-114). 

Furthermore the n1inutes of the meeting of Sep-
ten1ber 20, 1917 ( p. 166), refer to the $150,000 
appropriation by the United States Government. 
This appropriation was not made until October 6, 
1917 ( p. 207, I. 31). The minutes pretend to 
record the authorizing of payn1ent by the treasurer 
to Shields for ite111s aggregating $1,594.68 (p. 172). 
One of t:he items enumera.ted is dJated; October 1, 
19Pi, eleven days after the siipiposed dat ,e of the 
meeting. 

The minutes further recite that the sale of the 
property to the United States was consummated 
prior to Mr. Shield's' election as president of the 
Company. The record sho,ws that Shields was 
elected president July 5, 1917 (p. 152). 

It is obvious from the letters offered in evidence 
by Shields, dated July 7, 1917 (p. 72), July 11, 
1917 (p. 74) and July 14, 1917 (p. 77), that the 
principal negotiations upon which he relied were 
in fact after he ·was elected president, and that 
thev were not ~onsun1mated at all. 

Furthermore, at the so-called special meeting of 
October 20, 1917, recorded in the sn1all minute book 
(being the meeting at which the bond and warrant 
are purported to have been authorized by the 
Board), it will be seen that there were only two 
votes for the resolution-Lloyd and Miller (p. 175, 
I. 12). 

The final meeting dealing with this subject, the 
purported special meeting of October 30, 1917, at 
the office of Wescott & Weaver, at which they 
undertook to ratify the action taken at the meetings 
of September 20 and October 20, 1927, was a meet-
ing held at a ti.me when all of the participants had 
ceased to be directors. A new Board had been 
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elected at the meeting of stockholders October 25, 
1917 (p. 127). 

The irregularity of these purported special meet-
ings, notice of which had not been sent to Graves, 
Lainb or Buzby, three of the di.rectors, is so appar-
ent and the action taken so completely wanting in 
legality that it .. would seem there could be no seri-
ous possibility that the court would hold the bond 
and warrant to have been authorized or the in-
debtedness properly recognized, even by the di-
rectors. 

v. 
The affidavit upon which the judgment was en-

tered does not in substance specify the true con-
sideration of the bond, and does not substantially 
comply with the statute and therefore the judg-
ment is inoperative and should be set aside~ 

The affidavit of Peter Shields (p. 12) says that 
the true consideration of the bond on which the 
judgn1ent was about to be confessed ·was the sum of 
$31,04'1.75, of which $2'2,500 was due for Shields's 
services in connection with the sale to the United 
States of .America of certain real estate of the de-
fendant, Oape May Real Estate Company, and the 
further sum of $8,541.75, moneys expended by 
Shields for the benefit of said co1npany. 

'rhe applicant contends that it has been hereto-
fore den1onstrated in this bJ"ief that the plaintiff 
Shields cannot recover said su111 of $22,500 c0111n1is-
sions f0,r sale of real estate under the circum-
stances of this ease, and also that a very large part 
of the balance of $8,541.75 has either been paid to 
said Shields, or claim therefor is in1properly made 
against the defendant corporation. 
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The courts of this stat~ have repeatedly held 
that if the affidavit does not, in substance, specify 
the true consideration of the bond for which the 
judgn1ent is confessed, or in any other respect, be 
not a substantial con1pliance with the requiren1ent 
of the statute, the judg ·ment is ipso facto fr(11Udulent 
an,d inopera ,tive ag(J;1,nst creditors. 

The act under which the judgment in question 
was entered is entitled "An act direating the m•ode 
of entevring judgments on bonds and ivwrrants •of 
attorn6y to confess judgments)) ( R. S. 931, 934, 
P. L. 1849, p. 264, Rev. 1877, p. 81) C. S. Vol. 1, 
p. 219. Section 11, p. 221 is as follows: 

11. Affidavit required. That no judgment 
shall be entered in any court of record of this 
state, on a warrant of attorney to confess such 
judgment, or by the defendant appearing in 
person in open court and confessing the same, 
unless the plaintiff or his attorney shall pro-
duce, at the time of confessing such judgment, 
to the court, judge, justice, or commissioner 
before whom the judgment shall be confessed, 
an affidavit of the plaintiff, his attorney or 
agent, of the true consideration of the bi~l, 
bond, deed, note, or other instrument of writ· 
ino- or demand for which the said judgment 
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shall be confessed ; which affidavit shall fur-
ther set forth that the debt or demand for 
which the judgment is confessed is justly and 
honestlv due and owing, to the person or per-
sons to., whom the judgment is confessed and 
that the said judgment is not confessed to 
answer any fraudulent intent or purpose or 
to protect the property of the defendant fron1 
his other creditors (Rev. 1877, p. 83) . 

The Court of Errors and Appeals of this State 
in the case of Clapp v. Ely) 27 N. J. L. 555 (March 
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Term, 1858) points out that the op1n1ons of the 
Supre1ne Court theretofore were conflicting upon 
the construction of the statute then in force relat-
ing to the entry of judgment by confession upon 
bond and warrant and stated the true construction ' in an opinion by Chief Justice Green, to be as fol-
lows (p. 577) : 

"But whatever may be regarded as the 
weight of authority, or the result of the con-
flicting opinions in the Supreme Court, the 
question is now, for the first time, presented 
for the consideration of this court, and a fitting 
opportunity is offered to declare the true con-
struction of the statute. 

"In order to render the statute operative, 
and to carry into effect the clearly-expressed 
design of the legislature to prevent the fraudu-
lent confession of judginents, it must be held-

"That, under the laws of this state, no judg-
ment by confession can be entered, except for 
a de1nand founded on a legal consideration, 
and for a debt justly and honestly due and 
owing at the tin1e of the entry of the judg-
ment. 

"That the affidavit required by the statute 
is a pre-requisite to the entry of the judgment) 
ancl essential to its validity. 

"That, if no affidavit be made, or, if the affi-
davit does not in substance specify the true 
consideration of the instrument or demand for 
which the judgment is confessed, or in any 
other respect be not a substantial co1npliance 
with the requirement of the statute, the judg-
ment is ipso facto fraudulent a,nd inoperativ,e 
agcvi.1nst creditors/) 

In this case the facts are stated at page 555 of 
the opinion to be as follows: Benjamin Parkhurst 
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confessed a judgment to Ely, Clapp & Bowen for 
$10,000, of which sum $3,052.94 was · actually due 
and owing from Parkhurst to the plaintiffs at the 
time the judgment was confessed and, for the bal-
ance of $6,947.06, the plaintiffs gave Parkhurst 
their note, with the understanding that the note 
should be paid in goods and cash, as the defendant 
should require. The judgment was entered in the 
Supreme Court, November 4th, 1853, and execu-
tion issued. Thereafter, defendant confessed judg-
n1ents to other parties and execution was issued. 
Under all the executions, the property was sold 
by the sheriff and produced $7,951.10. On appli-
cation of the junior judgment creditors, the Su-
preme Court ordered the money paid to the clerk 
of that court, and granted a rule to show cause 
why the money should not be applied to the junior 
judg1nents, to the exclusion of the first judgment. 
The question before the Supreme Court was 
whether the judgment of Ely, Clapp & Bowen was 
a valid judg1nent or whether it should be declared 
unla~rful and void as against subsequent judgment 
creditors.. 

The two justices of the Supreme Court before 
whom the cause was argued decided that the first 
judgment was valid and ordered that the money 
should be paid to the plaintiffs therein. The cause 
was removed to the Court of Errors by writ of 
error brought by junior judgment creditors. 

The cause was twi,ce argued before the Court 
of Errors. 

The opinion of Chief Justice Green at page i557 
tersely states the questions presented are: 

"The questions now presented for considera-
tion are-

"lst. Is such judgment valid hy the laws of 
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this state, as against subsequent bona fide cred-
itors of the defendant? 

"2nd. If it is not, may the plaintiffs in error, 
who are bona fide creditors, have relief against 
that judgment?" 

After stating that the answer to these questions 
depends upon the true construction of the statute 
in Nix. Dig ·. 59, Sec. 5, and that the provision under 
consideration was first incorporated in an act en-
titled "An act to prevent the fraudulent confession 
of judgments", the opinion continues at page 557: 

"By the first section of that act, it is en-
acted 'that no jiidgment shall be entered up 
in any courrt of record of this state on a war-
rant of attorney for confessing such judgn1ent, 
unless the plaintiff or his attorney shall pro-
duce, at the time of confessing the judgment, 
to the court or judge before whon1 the judg-
ment is confessed, an affidavit of the plaintiff, 
his attorney or agent, of the true oause of 
cwtion) and that the debt is bona fide and justly 
due c1,nd owing to the person or persons to 
whon1 the judgment is confessed and that the 
said judg1nent is not •confessed to answer any 
fraudulent purpose, or to protect the property 
of the defendant from his creditors.' ( The 
phraseology of this section has since been modi-
fied, in certain particulars, to render it more 
effective, ·which will be hereafter noticed.)" 

Again at page 558, with reference to the inter-
pretation of this statute: 

"In looking for the true interpretation of 
this statute, it is obvious to remark that the 
terms of the act are clear. Whatever doubts 
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legal ingenuity may suggest-whatever dif-
ficulties con1mon law learning and technical 
rules may interpose in carrying the act into 
execution-there can be no doubt as to the 
intent of the legislature. They intend that 
no jud ,gment should be entered up by confes-
sion, even for a note · or bond, unless founded 
on a real consideration and on a bona fide debt 
justly due and owing, untainted by fraud, and 
not prompted by a design to protect the de-
fendant's property from his honest creditors; 
and that those facts should be verified by oath 
before the judgment should be entered. They 
intended, as they have plainly declared, that 
no judgment should be entered up in any court 
of this state, unless the affidavit therein pre-
scribed was made. They intended, moreover, 
that the facts required to be verified by affida-
vit should act1hc1,lly exist. They did not mean 
to suppress fraud, by offering a bounty for 
the commission of perjury. Such is the fair 
and natural import of the language of the act. 
Such is the impression it must make upon 
every candid mind unem harrassed by legal 
technicalities.'" 

Again at page 560, Chief Justice Green in his 
opinion points out that the legislature not only pro-
hibited the entry of any judgment by confession, 
except upon a real consideration and for a bona 
fide debt, but required that the plaintiff in the 
judginent should, under oath, disclose the true 
consideration of the judgment. 

"But the legislature not only prohibited the 
entry of any judgment by confession, except 
upon a real consideration and for a b~m1

~ fi~e 
debt, but they required that the pla1nt.1ff 1n 
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the judgment should, under oath, disclose the 
true consideration of the judg1nent, and place 
it upon record in order-- 1. That the court 
n1ight judge whether there be a legal consid-
eration for the judgment. An ignorant party 
might believe, or an ingenious or unscrupulous 
attorney might advise, that there was a legal 
consideration, when none existed in fact. 
2. The true consideration was required to be 
disclosed upon oath, and to be placed upon 
record for the more iinportant reason that the 
bona, fide creditors of the defendant might see 
and know what the consideration of that judg-
ment was, without being driven into a Court 
of Chancery for a discovery. }j'raudulent judg -
ments, designed to cover the defendant's prop-
erty, are ordinarily confessed to confidential 
creditors, friends, or relatives, under circum-
stances which render a discovery essential to 
the vindication of justice. The uncertainty, 
expense and delay incident to a bill in equity 
for a discovery would naturally deter any 
s1nall creditor from venturing upon the experi-
n1ent. The legislature designed, therefore, by 
the act, to furnish, upon the face of ·the p::ro-
ceedings, that discovery to every ,creditor -with-
out a resort to equity. A judgment, therefore, 
entered by confession, without the existence 
of a bona fide debt, or without an affidavit dis-
closing the true consideration of the judgment, 
is in direct contravention of the spirit of the 
law and the clear intent of the legislature." 

The opinion at page 562 quotes with app::roval 
the following from the opinion of Chief Justice 
Kirkpatrick, in Parker v. Grig1gs) 1 South. 161 
(Supreme Court) : 
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"The only question which presented itself 
upon this case being moved at the bar was, 
·whether the party hhnself confessing the judg-
ment could assign the want of the affidavit 
for error. But upon a little reflection, there 
can be no doubt upon that head. The words 
of the statute are peremptorry. The judgment 
is fraudulent." 

The opinion then proceeds to trace the history 
of the statutes relating to the entry of judgment. 
by confession on bond and warrant at great length. 

The opinion continues , at page 577 to quote with 
approval the following language of Mr. Justice 
Ogden in Readin_q v. Reading) 4 Zab. 362: 

"the judgment may have been confessed for 
an honest debt, and no actual injustice may 
have been done by it to the defendant or to 
his other creditors; yet, as the legislature, 
in seeking to secure fairness, honesty, and 
good faith in such transactions, in their wis-
dom, have directed upon what conditions 
alone an honest creditor can exercise his com· 
mon law right of securing a just debt by a 
judgment, this court, when called upon to act, 
must em dobito justitae) see that the req-q.ire-
ments of the statute are not evaded or mis-
understood.'' 

The opinion then continues at page 578 to apply 
the foregoing rules to the case there under con· 
sideration: Plaintiffs had a debt against Park-
hurst, the defendant in the judgment, for about 
$3,000. Arrangement ,vas made that the judgment 
should be confessed for $10,000, of which amount 
$3,000 was to secure the debt then due and the 
1·e1naining $7,000 to stand as a security for future 
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advances, in money or goods, to be n1ade by the 
plaintiffs. as it should be needed or called for by 
the defendant, and the query is raised in the opin-
ion at page 578 : 

"Was that $7,000 then a subsisting debt? 
Was it a debt justly and honestly due and ow-
ing? But, again, does the affidavit state the 
true consideration of the judgment, as re-
quired by the statute? One great object of 
the statute, in requiring that the considera-
tion should be disclosed, was, as has been said, 
that the court might see that there was a valid 
consideration, and that the creditors might 
know the truth, without resort to a bill of dis-
covery. 

"In this case the true consideration is not 
stated. The consideration was , not n1oney 
lent; it cannot be so held by the broadest and 
most liberal interpretation. The true con-
sideration of the judgment was a security for 
future advances. Had that been disclosed, the 
design of the judgment would have been de-
feated. It would have appeared upon its face 
that it was valid only to the ainount of $3,000. 
It is paltering with the statute to make the 
validity of the judgment depend upon the 
honesty of the party or the integrity of the at-
torney; upon the question whether the failure 
to disclose the true consideration was honest 
or corrupt. It is totally immaterial whether 
it was the result of mistake, ignorance, or de-
sign. The sin1ple inquiry is, was the require-
ment of the statute complied with? · To this 
inquiry there can be but one reply. 

"It is impossible to conceive of a case which 
illustrates more strongly the wisdom of the 
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statute, and the importance of enforcing it, 
than the present; none which shows more 
clearly the facility with which, by means of 
confessed judgments, property may be covered 
up from the claims of honest creditors, and the 
plausible pretexts by which it may be de-
f ended." 

The opinion of Chief Justice Green concludes 
with the statement that the judgment is entered 
in violation of the clear letter and spirit of the 
law, and contravenes the maJJifest policy of the 
statute, in these words, at page 582: 

"In my opinion, the judgment is entered in 
violation of the •clear letter and spirit of the 
law. It contravenes the manifest policy of the 
statute, and is therefore illegal, fraudulent, 
and void as against creditors. I am therefore 
of opinion that the judgment below should be 
reversed; that the judgment of Ely, Clapp and 
Bowen, and the execution issued upon it, 
should be set aside, and the money in the 
hands of the sheriff should be ordered to he 
paid to the other execution creditors, in the 
order of their priority; that the defendants in 
error should pay the costs of the proceedings 
below, as if the order had been there correctly 
made in the first instance, but not the costs in 
this court; and that the proceedings should be 
rem itte d to the Supren1e Court, to be pro· 
ceeded in accordingly." 

Fries) Adm)r. v. Woodworth and Chew) 31 
N. J. L. 273, Supreme Court, June Term, 1865. 
Opinion of court by Mr. Justice Elmer. 
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This case was before the court on rule to show 
cause ·why the judgment, entered by virtue of a 
warra nt of attorney, should not he set aside, and 
the opinion ·concludes that if the defendant pre-
fers to take a rule to open the judgment and have 
leave to plead, he can do so, and says at the middle 
of page 274: 

"The judgment has been regularly entered, 
and we see no good reason for setting it aside 
on any of the grounds that have been relied on. 
The plaintiff is in possession of the bond, and 
has a perfect right to proceed on it in this 
state, and to collect the 111oney of the surety, 
if it is due. If there is nothing i,n fac:t due) the 
def einidia,nts must have f)hat question tried) a,s 
other disputed qu,estions are tried in owr 
c01vrts/)' 

ShaUaross v. D·eats) 43 N. J. L. 177, Supren1e 
Cou1·t, February Tern1, 1881. Opinion by Mr. Jus-
tice lVIagie. 

'l,he opinion says at page 181 : 

"2. The next question raised relates to the 
judgn1ent of Emma Deats against Jane B. 
Newell. This was a judg1nent by confession 
on a bond and warrant of attorney. · Mrs. 
Newell attacks this judgment upon the ground 
that it was without consideration. The evi-
dence satisfi.es 111e that such was the fact. But 
the testimonv of Mrs. Newell further discloses ., 
that the judgment- was confessed without con-
sideration and with the intent to defraud the 
creditors of Jesse F. Deats and Jane B. 
N·ewell. This is a fair deduction from her 
own evidence, and under such circumstances 
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she cannot invoke the aid of this court to re-
lieve her from the situation in which she has 
voluntarily placed herself. Pollock v. Price) 8 
Vroom, 44. 

"The rule to show cause obtained by her 
1nust, therefore, be discharged, without costs." 

W arivi;C'k v. Petty) 44 N. J. L. 542. Su:preme 
Court, November Term, 1882. Opinion of the court 
by Mr. Justice Depue. 

In this case Warwick recovered judgment 
against Petty by confession in virtue of a warrant 
of attorney to confess judgment. Judgment was 
entered .January 25, 1881, for a real debt of $3,028 
and costs. John Petty recovered judgment against 
Isaac Petty, the defendant, on May 19, 1881 by ac-
tion, for $806.88 and costs. The proceeds of the 
sales of defendant's real and personal property 
under both judgments realized $3,165.10. It was 
contended that Warwick's judgment is, as against 
subsequent judgment creditors of the defendant, 
invalid wholly or in part. 

At page 545, the opinion pojnts out that before 
the decision of the Court of Errors in Clapp v. 
Ely) 27 N. J. L. 555, the law on the subject of judg-
ments by confession, by warrant of attorney, was 
in an unsatisfactory and perplexing condition, but 
that the Court of Errors, in that case, had settled 
definitely certain propositions with reference 
thereto. 

At page 54 7, the opinion says : 

"On error, the judgment of the Supreme 
Court was reversed, by a vote of six for re-
versal and five for aflir1nance. By the con-
currence of all the judges who voted for re-
versal, these propositions were settled: First, 
that creditors whose rights are affected by a 
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confessed judgment n1ay contest its validity, 
and to that end may sho"\v that the judgn1ent 
was entered in violation of the statute; second, 
that, under the statute, a judgment by confes-
sion can be entered only for a debt actually 
due and O"\ving at the tiine of the entry of the 
judgment, and a judg1nent confessed for a con-
tingent indebtedness that n1ay arise in the 
future, is invalid as against other creditors." 

The opinion continues at page 550 to lay down 
the rule as to whether the judg1nent shall be set 
aside entirely or only in part, as follows : 

"Whether the judgn1ent shall be set aside 
entirely, or only in part, will depend upon 
whether or not it was entered for a greater 
sum than was actually due, with a fraudulent 
intent." 

Sterlin g v. Fle1ning) 53 N. J. L. 652. 
of Errors and Appeals, June Term, 1891. 
ion of the court by Mr. Justice Scudder. 

Court 
Opin-

In this case judgment ·was entered on bond and 
warrant to confess judgment and the Judge in the 
Hudson Circuit vacated the judgment in part and 
confirme d as to the balance. 

The position of the plaintiff was that the as-
sumptio n to pay and satisfy certain notes when 
they became due, made in writing at the time of 
executing the bond by the obligee, constituted a 
present indebtedness for which an action might be 
immediate ly brought against him, and therefore 
there was a. debt due and owing when, later in the 
day, a judgment was entered on the bond and 
warrant of attorney to confess judgment. The opin-
ion says at page 655: 



"It is a kind of novation by the int erven-
tion of a ne"\v debtor, where another person 
becomes a debtor instead of a former debtor ' and is accepted by the creditor, who there-
upon discharges the first debtor, as defined 
in Bouvier 's La"\V Dictionary. The outs tand-
ing obligation must be paid, or the new debtor 
substituted by such consent. In this way a 
present indebtedness of the maker to the en-
dorser results, and he may make the oat h re-
quired by the statute. This construction has 

. ' 
also, the sanction of judicial decision in W ar-
wi ck v. Petty) 15 Vro01n 543. In that case 
there was a note in bank made by the obligor, 
and endorsed by the obligee, · not yet due, 
·which was assu1ned by the latter when the 
bond was made, by an agreement in writi ng. 
It was also, as in this case, an acconnnodatio n 
note. It was. not charged up to the endor ser 
until it matured. The notes in dispute in thi s 
case were not paid until they were due. In 
both cases payment was made after the jud g-
ment ·was entered on the bond. The court 
said there -was no debt due by Petty to War -
wick for this note until it was paid by the 
latter, and the amount was stricken out .of th e 
judgn1ent on the n1otion of a subsequent jud g-
ment creditor. In that case the court exam-
ined the cases of Clapp v. Ely) 3 Dutch er 
555; Sayre v. Hewes) 5 Stew. Eq. 652; Ho ag 
v. Sayre) 6 Id. 552, which are in agreemen t 
with it on this point. See also, Blackwell v. 
Rankin) 3 Halst. Ch. 152. 

"Any other construction would lead to the 
substitution of a promise for a debt, the word 
used in the statute, and make the fraudulent 
p1·cference of contingent 0reditors, over those 
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whose claims are actually due, a frequent oc-
currence. The object of requiring the affidavit 
in the form used, is to prevent the preference 
of contingent claims and future · advances, and 
make a present indebtedness the prerequisite 
for a confessed judgment on bond with war-
rant of attorney. 

"The order and judgment of the court will 
be a:ffirn1ed." 

B ates v. ~'Yorton) 55 Eq. 251. February T'erm, 
1897. Opinion by Vice Chancellor Pitney. 

The bill charges that certain judgments were 
confessed without consideration and prays for 
discovery as to the true consideration of a judg-
ment so confessed and in what manner the con-
sideration arose and by what the sa1ne was evi-
denced. 

The opinion revie"\\TS the cases on the subject 
under consideration at length, and cites with ap-
proval the language of 1VIr. Justice Depue in W (JJY'-

wiok v. Petty) 44 N. J. L. 542, at page 259 a.s 
follows: 

"The law on the subject is stated with great 
clearness by Mr. Justice Depue in Wwrwick v. 
Petty) 15 Vr. 548, as follows: 

" 'It may the ref ore be considered as decided 
by the Court of Errors that a judgment by 
confession for a gross sum, made up in part 
of a debt then actually due and owing and in 
part of a contingent indebtedness of a definite 
amount to beco1ne due in the future will be set 
aside as to the latter, at the instance of sub-
sequent judgn1ent creditors, although such con-
tingent indebtedness matured and became an 
actual debt before the other judgment credi-. 
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tors recovered their judgments, and th at such 
confessed jud.gn1ent will be allowed to stand 
for so much as was actually due and owing 
when it ""'~as entered, if the affidavit, t o that 
extent, truly stated the consideratio n, pro-
vided it appears that the judgment was taken 
for the larger sum ·without any fraud ule~t 
intent.'" 

And again (at p. 550): 

((Whether the judgment shall be set aside en-
tirely or only in part will depend 1,1,pon 
whether or not it was entered for a greate r swm 
than was actually due, with a fraudu lent 
intent. -x--x-·)} 

"A judgment laid upon the property of a 
debtor for more than is due is in clear vio-
lation of the law. It tends to keep other credi-
tors from pressing for their debts and gives 
the debtor repose from the harassment of 
other creditors by conveying the assura nce 
that creditors' suits would be useless, nothi ng 
could be collected, and this is obnoxious to the 
policy of the law which denominates as ill egal 
all transactions the tendency of which is to 
hinder and delay creditors. Such a burden is, 
prima facie, wholly fraudulent, and the bwrden 
of rebutting and overcorning the inferenc es of 
fraud lies upon the party who seeks to uph old 
the transaction. And the burden of proo f is 
not successfully met by mere proof that all the 
money was afterwards advanced on the ju dg-
ment which the judgn1ent creditor was re-
quired by the statute to advance before he took 
his judgment and covered the def end.ants' pro p-
erty with it. On the issue of fraud, proof 
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that the money which was not actually due 
and owin<Y when the judgment was entered was 

b . 
subsequently advanced, is evidence, and evi-
dence only, of more or less weight acc.ording 
to the circumstances of the particular case." 

!(eye s v. Smith, 67 N. J. L. 190, Supreme Court, 
November Term, 1901. Opinion of the court by 
Mr. J ustice Hendrickson. 

This case was before the court on a rule to show 
cause to vacate a judgment entered by confession 
upon bond and warrant. The rule to show cause 
was n1ade absolute and the judgment vacated. One 
of the grounds alleged for relief ·was that the judg-
ment was void for want of an affidavit showing the 
true consideration of the bond for which the judg-
ment was confessed. Upon this point, the opinion 
says at page 191 : 

"One of the grounds alleged for relief is 
that the judg1nent is void for want of an affi-
davit showing the true consideration of the 
bond for which the judgment was confessed. 
The affidavit 1nade and filed with the proceed-
in(Ys declares the true consideration to be a 

b 
note of hand for $7,000, dated October 7th, 
1900, made by the defendant, payable to one 
Edward J, M·cOarthy in three months after the 
date thereof, endorsed by said McCarthy and 
the plaintiff, a copy of which appears in the 
affidavit. It thus appeCIIY's that the affidavit 
does not show the true consideration of any 
pa;rt of the debt or demand for whtiah the judg-
ment was coinifessed. vVhen the question is 
properly ralised such omission is fatal to the 
validity of the judgment. Reading v. Rea,ding 
4 Zab. 358; Latham v. L(};wrence, 6 Halst. 322; 
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Evans v. Adams) 3 Gr. 373; Clapp v . . Ely) 3 
Dutcher 555. 

"It is contended for the plaintiff in the 
judgment that an affidavit setting forth as the 
true consideration of the bond a promissory 
note, as in this case, is sufficient. In support 
of this contention he cites Latham v. Lawre 1nce) 
supra) and Woodwwrd . v. Cook) 1 Halst. 160. 
It is only necessary to say, with regard to the 
former case, that it holds distinctly the con-
trary of the doctrine suggested. An error in 
the syllabus has probably led to a misconcep-
tion of the point decided. In the latter case 
the setting aside of a judgment was sustained, 
because the affidavit set forth the true con-
sideration of the assignn1ent of the bond , and 
not of the bond itself. 

"Reference has been made also to a qiuure) 
in Warwick v. Petty) 15 Vroom 542, whether 
a judgment by confession for an existing debt, 
actually due and owing, will be set aside, on 
the application of oth~r judgment creditors, 
for the sole reason that the affidavit did not 
truly state the -consideration. But the ques-
tion thus left unanswered plainly refers only 
to cases ·where the affidavit does set forth a 
consideration, but fails to state it truly. See 
Simons v. Schneider, 13 N. J. L. J. ( 1890) 131. 

The Supreme Court in the late case of J{leeman 
v. The J. (G P. Baltz Breu;ing Co.) 70 N. J. L. 202, 
decided November 9th, 1903, held . that a judgm ent 
by confession will be set aside if the affidavit does 
not, as required by the statute, state the true con-
sideration of the bond ( citing Reading v. Reading) 
4 Zab. 358; Clapp v. Ely) 27 N. J. L. 555). 

The opinion in this case ( Per Curiam) is as 
follows: 
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"This is an application to set aside a judg-
ment by confession bec.ause the affidavit does 
not, as required by the statute, state the true 
consideration of the bond. It sets forth that 
the true consideration of the bond was money 
loaned and advanced by plaintiffs to defend-
ant . 

"The evidence shows that a considerable 
port ion of the debt was for beer sold by plain-
tiffs to defendant. The judgment is the ref ore 
set aside. Reading v. Reading) 4 Zab. 358; 
Clapp v. Ely) 3 Dutcher 555." 

VI. 

Appeal is the proper remedy to review the ac-
tion of the Supreme Court discharging the rule to 
show cause. 

In the case of !(night v. Cape May Sand Com-
pany) 83 N. J. L. 5-97 ( decided June 20th, 1912), 
two judgments were entered by confession on ~ond 
and warrant of attorney. The defendants obtained 
a ru le to show cause why the judgments should not 
be vaca ted. Upon appeal to the Court of Errors, 
the plaintiff contended that a writ of error would 
not lie to review the discharge of a rule to show 
cause but the Court of Errors dismissed this con-
tent ion, and in the opinion of the court, delivered 
by Mr. Justice Kalisch, said at pag .e 599: 

"The same questions are involved under 
both writs, and, for convenience, may be con-
sidered together. Before entering upon a con-
sideration of the main question involved in the 
ease, it becomes necessary to dispose of two 

• 
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preliminary questions raised by the plaintiff, 
which not only go to the root of the procedure, 
but vitally affect the defendant's right to any 
relief. The first contention of the plaintiff is 
that a ·writ of error will not lie to review the 
discharging of a rule to show cause. While the 
genera l lega l rule is that a writ of error will 
not lie to review the granting or discharging of 
a rule to show cause, it has always been con-
fined to cases where the action of the court 
was founded solely upon the exercise of its dis-
cretionary power , but not t o a case where the 
effect of the grant in g or discharging of the 
rule is disp osit ive of the entire case- in that 

' its action is tantam ount to the renderino· of a 
b 

final ju dgment. 
The n1ere fact that the pr oceeding was by a 

ru le t o sho1v cause does not and cannot affect 
the real functi on of the writ of error, that is, to 
bring the judgment rec ord under review. The 
ru le to show cause was simply an orderly pro-
cedu re by wh ich t o brin g t o the knowledge of 
th e court circ u1nstances and facts under which 
the judgm ent was ent ered . Th e san1e object 
coul d have been attained by an application to 
the court to vacate the J0 udo1nent without an 

b ' 
intervening rule t o show cause. It is clear 
t hat if there was a defect on the face of the 
ju dgn1ent record and an application had been 
n1ade to vacate it and the court had in the first 
insta nce granted a ru le to show cause and sub-

' sequent ly either discharged or made the rule 
absolute, the action of the court could not have 
operated to prevent the party prejudiced by 
such ruling to have the validity of such judg-
ment brought under review by writ of error. 
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And where the invalidity of the judgment can 
only be made to appear by matters dehors th e 
record , as in the case sub ju.dice) no different 
ru le is logically applicable." 

The judg1nent of the Supreme Court dis charging 
the ru le to show cause was reversed, and the judg-
ments under review set aside. 

The portion of the opinion quoted above was 
cited with approval in an opinion of the Court of 
Errors , delivered by Mr. Justi ce Kalisch in the 
case of Corn v. Kaplan) N. J. Adv. Rep., Vol. V, No. 
43, pa ge 1448 at page 1450 ( decided October 17th, 
1927) . 

It is respectfully submitted that the judgment 
of the Supreme Court discharging the rule to 
show cause should be reversed and the judgment 
under review set aside. 

Respectfully submitted, 

CARLYLE GARRISON, 
attorney of Frank D. Schroth, 

Receiver of Cape May Real Estate Company. 

HARRY LANE, 
of Counsel. 

Dated, May Term, 1928. 
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APPELLANT' 1S REPLY TO BR .IEF 
OF APP ,ELLEE. 

Counsel for A_ppellee in point "I" predicates his 
argu ment that the order of the Supre1ne Court fron1 
which this appeal was taken was based not upon a 
matter of Iaw, "but upon a matter resting in the 
~ound discretion of the court, namely, whether the 
attac k on the judgment had been instituted and 
pros ecuted with due pron1ptness." In support of 
his argun1ent, he cites, the decision of this court 
in Smith v. Livesey, 67 N .. J. L. 269. The opinion 
in this case did not deal with the question of the 
vacation of a judgment entered by confession upon 
bond of warranty pursuant to the 1 provisions of the 
Act entitled: "An Act directi ,ng the mode of enter-
ing judgments on bonds and wa;rrants of Attorney 
to confess judgmientst (under the terms of which 
the judgment in this proceeding was entered.) In 
the Smith case, the defendants applied to the Su-
preme Court to open a judgment entered hy default 
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against them, on the ground that the default was 
due to the neglect of their attorneys., and that they 
had a meritorious defense which should be sub-
mitted to a jury. The Supreme Court refused to 
open the judginent, and thereupon the defendants 
sued out a Writ of Error, contending that this re-
fusal was erroneous, and the court held that by 
the comn1on law an application to open such a judg-
ment regularly entered was addressed wholly to the 
discretion of the court in which the judgment was 
entered, and consequently a Writ of Err ·or would 
not lie to review the determination of that court. 
This case was decided March 3, 1902. The opinion 
in the case of /{night v. Gape MaY' Sand Comp.any, 
83 N. J. L. 597 ( on which the Appellant relies), 
was decided by the Court of Errors ten years later, 
June 20, 1912, and involved, not a judgment entered 
by default due to neglect of attorneys, but the ques-
tion raised by the present appeal. ( Appellant's 
Brief Point VI, p. 59) . 

That the attack upon the judgment in the present 
appeal involv:es questions other than the prompt 
institution and prosecution of the proceedings and 
laches of appellant is apparent from the eight 
grounds of the notice of appeal, which will be 
found on pages 1-4 of the Printed Record. 

The incomplete excerpt on page three of the brief 
of Counsel for Appellee from the opinion in Ames 
v. Stiles, 31 N. J. L . 490 does not convey the full 
import of the paragraph from which it is excised. 
The full paragraph will be found on page 494 of the 
opinion and reads as f ollo""\vs : 

"From the cases above cited, it is clear that 
it is not a requisite to the right of revision in 
this court, that the decision alleged to be er-
roneous should have sprung from a proceed-
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ing in the course of the common law. This 
ancient test is not applicable to a writ of error 
in this court. The only requisites are, that 
the decision of the inferior court is final, and 
has not proceeded fr01n a n1atter resting in 
discretion. It is to be understood however, 
that the term final is here used in the sense of 
the conunon law rule applicable to writs of 
error. The decision mu,st have settled defi;ni-
tvvely in the suit or proceeding the -rights of the 
parties. The rule as established, appears 
s,imply to have removed the requisite of the 
coincidence of the proceedings with the course 
of the common law; the other tests of the com· 
mon law still obtain. What are matters of dis· 
cretion and what is a final decision, are still 
to be decided by reference to the ancient s1ys-
tem and the principles established in the deci-
sions of the courts." 

The Notice of Appeal raises s,everal questions, at 
least one of which the Supreme Court 1nust have 
considered as a matter of Law, and which was not 
addressed to the discretionary po""\vers of that court, 
namely, whether or not the affidavit upon which 
the judgment in question was entered in the Su-
preme Court specified the true consideration of the 
bond and substantially complied with the Act en-
titled: « An Ac:t directing the mod,e of ,entering 
judgmemts on bonds of 1AJ'Wrrant8 of attorn,ey to con-
fess judgment." This question is discussed under 
point V, page 41 of Ap~ellant's brief. 

Counsel for Appellee under point II, cites four 
lines from the Opinion of Chief Justice Beasley in 
First National Bank of Red Bank v. Jones, 44 
N. J. L. 60 in support of his argument relative to 
laches. This 1 excerpt taken from its context in the 
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connection in which it is used in appellee's brief, 
conveys an entirely erroneous hnpression of the 
opinion, and we therefore quote the paragraph in 
full, which will be found on page 61 of the opinion. 

"It is true that in this , case the judge of the 
Pleas haS' signed a bill of exceptions in which 
the ground for discharging the rule in question 
is stated to have been that the act of the bank, 
in putting in its claim, founded on the note in 
suit before the assignee, did not discharge the 
defendant from his accornodation endorsement. 
But because the judge sitting in the court be-
low stated a legal proposi t ion as the ground 
of the action of the court, the action of the 
court is not in consequence put under the con-
trol of this court. If this proceeding could be 
reviewed before us· the que stion would be, not 
whether a right or wrong reason ,vas assigned 
for the judicial action in the inferior tribunal, 
but whether the rule in question should or 
should not be discharg ed, and that would de-
pend on the dictates of discretion, and on no 
settled rule of law. For e~ran1ple, in the pres-
ent cf!J;;e, even on the assu111 ption of an e:rror 
existing in the state111ent of the legal rule 
stated by the judge in the Court of Common 
P leas still it would seen1 to me that the re-

' ' sult which has been reached was proper if we 
are to forin an o.pinion on the facts as we find 
them brought before: us. This conclusion 
would be grounded on the fact that the ex-
hibition of this claim to the assignee by the 
bank, and which is the act on which the plain-
tiff in error relies as a defense in the suit, oc-
cured before the entry of judgment in the ac-
tion and before even the time of pleading had 
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expired, so that such circumstance could have 
been set up by wa;y of ·plea and could have 
been tried upon the issue so raised. The dec-
laration was filed on the 18th of April, 1879, 
and the claim was exhibited to the assignee on 
the 23rd of April, 1879, and nothing appears 
in the case to sho,v that such fact was not 
known to the defendant in time to set it up as 
a defense. Even, therefore, if this court could 
exercise the discretion on which the law con-
fides to the court below, it would not avail the 
plaintiff in error as, the case at present stands. 

But this writ of error, for the reason stated, 
must be dismissed." 

At the risk of reiteration, we desire to call the 
attention of the court to the following statement 
on page 10, line 16, of Appellee's brief. 

"Pending the negotiations., and in the month 
of August, 1917, the Govern111ent took posses-
sion of the property in question ( p. 78) , and 
on October 6, 1917, an Act of Congress was 
passed approving of this purchase for the sum 
above named, and such Act was subsequently 
approved by the President." 

Counsel for Appelleei apparently desires to con-
vey by this languag 1e the in1pression that the al-
leged agreement for the sale of the 57½ acres 1 in 
question for $150,000 was consum111ated and exe-
cuted by the said Act of Congress, and approved 
by the President. Such an impression ,or inference 
is wholly unjustified upon the proofs in this case. 
While no reference to the proofs in the case is made 
by counsel for Appellee in support of his intention, 
we assun1e that his statement is based upon the 
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proclamation of the President, Exhibit D-3, line 31, 
page 205 of the printed record. 

The proclamation of the President, after recit-
ing the Act of Congress of October 6, 1917, author-
izing the Secretary of the Navy to provide for the 
acquisition .of an air station site, further recites 
the fact that the Secretarv of the Navy has been ., 

unable to consummate the negotiations 1 for the pur-
chase of the site needed at Gape May, ( ·which is the 
57½ acres in question), in the following words, 
which will be found on page 207, line 38 of the 
printed record. 

"And Whereas, the Secretary of the Navy 
has been unable satisfactorily to consummate 
the negotiations for the purchase of the site 
needed for the naval aviation station, at Cape 
May, N. J." 

Respectfully submitted, 

HARRY LANEJ 
of Counsel, 

CARLYLE GARRISON, 
Attorney of Frank D. Schroth, 

Receiver-Appellant. 

Dated, May Term, 1928. 

PETER SHIELDS (Harry Darlington, Jr., 
As'Signet<) , 

Plain tiff-A ppellee, 

v. 
CAPE i MAY RE 1AL ESTATE 1 COMPANY 

( Frank D. Schroth, Receiver, Substi-
tuted), 

Def end ant-Appellant. 

Action at Law. 

On Ap1rnal from 
Supreme Court. 

BRIEF FOR APPELLEE. 

This is an a ppea1 fro1n an order made by the 
Supren1e Court discharging a rule to show cause 
allowe-d in that Court on June 28, 1920, and which 
required the appellee to show cause why a judg-
ment, entered by confession in the Supreme Court 
on October 24, 1917, should not be set aside. 

The Supreme Court, after stating their opinion 
that the several grounds relied upon by the a ppel-
lan t were highly technical and could not success :-
fully impeach the validity of the judgment or the 
meritorious basis upon which it rested, based their 
conclusion upon the extreme laches evidenced by 
the conduct of the appellant with respect to the 
judgment in question. 

Accordingly we respectfully submit, 

( 1) The order fron1 which the appe.al was 
taken was not an appealable order; 

(2) The appellant is chargeable with ex-
treme laches; 

( 3) There are no 1neritorious reasons for 
attacking the judgment in question. 



I. 

The order in question is not appeal-
able. 

Appellant argues that the order of the Supreme 
Court dischargin ·g the rule to show ca use may be 
reviewed in this Court under the authority of 
I(nig'l-1,t v. O'a,pe Jl1ay Sand Company) 83 N. J. L. 
597. 

,Ve sub1nit that this argu1nent overlooks entirely 
the fact that the order o.f the Supre1ne Court was 
based not upon a matter of law, but upon a matter 
resting in the sound discretion of the Court, 
nan1ely, whether the attack on the jndg1nent had 
been instituted and prosecuted with due prompt-
ness. 
. It will not be disputed that, as a general rule, a 

motion 1nade in the Supre1ne Court to open one of 
its judgments regularly entered h; addre ·ssed to the 
discretion of the Court, and its deter1nination 
thereon cannot be reviewed by writ of error. 

That was held by this Court in Srn-ith v. Livesey) 
67 N. J. L. 269, where Justice Dixon said: 

"By the comn1on law an application to open 
a judgn1ent regularly entered was addressed 
wholly to the discretion of the court in which 
the judgment was rendered, to be there decided 
as justice and equity should require, ( Citing 
authorities) and, consequently, a writ of error 
would not lie to review the deter1nination of 
that court.'' 

It has invariably been held that the utmost 
pron1ptitude js required of persons invoking such 
action by the Court. As Chief Justice Gumm ere 
said in Assets V ·evelopment Oo1npa,ny v. TVaU_, 97 
N. J. L. 468: 

"And the Court may exercise this power at 
anv time while the cause reinains under its .., 
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control, provided the moving party embraces 
the first opportunity he has of presenting his 
case." 

We submit it was not intended by Knight v. Ca,pe 
.ll!l a.y Sa ,n:d, Co.) supra ,) to question the fina.lity of 
orders based upon 1na tters resting in the discretion 
of the Court to which the a pp1ication was addressed. 

The Court, in !{night v. Cape May Sa .nd Go.) 
expressly approved of the conclusions reached by 
Chief Justice Beasley in the lea.ding case of Ea .mes 
v. Stiles) 31 N. J. L. 490. The Chief Justice, speak-
ing of the test of what is an appealable order or 
judgment, said: 

"The only requisites a.re that the decision of 
the inferior court is final and has not proceeded 
from a 111a tter resting in discretion ·:+ * * 
What are 1natters of discretion, and what is a 
final decision, are still to be decided by ref er-
ence to the ancient system and the processes 
established in the decisions of the courts." 

The judgment brought before this Court for re-
view in J(nig ·ht v. Oape Ma .y Sand Go.) su.pra'J rested, 
not upon a 1natter lying in the discretion of the 
Court, but upon the decision of a question of law. 
The point was whether a judg·ment, entered upon a 
bond secured by a mortgage on real estate, could 
be justified where no proceedings ha.d been first 
had for the · foreclosure of the mortgage. It turned 
upon the proper application of the Act of March 
23, 1881 ( Gen. Stat. p. 2112), which reads: 

"That in all cases where a bond or 1nortga.ge 
has or may hereafter be given for the same 
debt, all proceedings to collect said debt shall 
be first to foreclose the mortgage." 

That, of course, was not a matter lying in the 
discretion of the Court. 

The language of ·Chief Justice Beasley in Ea .mes 
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v. Stiles) su,pra') at page 495, is appropriate in this 
connection : 

"Neither can it be said that the decision was 
discretionary. ':I.1he court, by the express terms 
of the statute, was compelled to entertain and 
decide the motion. The award could not be 
either ratified or disallowed, except on legal 
grounds. The decision, if correct, must be the 
result of the application of the law to the 
premises before the court." 

vVhether an applicant has proceeded promptly 
or is in laches, on the contrary, is not a matter of 
statute or the rules of law, but is, in each case, a 
1natter for ti1e· decision of the court exercising its 
sound discretion upon the facts presented. 

In First N a,tiona,l B 1a,nk of Red: Ba ,nk v. J 011,,es) 
44 N. J. L. 60, Chief Justice Beasley, speaking of 
the discretionary character of an application made 
to open a judgment by default in order to permit 
a defense to be n1ade, and having in mind the fact 
that the applicant had been aware of the proposed 
defense prior to the expiration of the time limited 
for pleading, said : 

""\Yhen the court has exercised its discretion 
in cases of this sort, it is impossible to say 
that any error in law has been committed. The 
practice is entirely settled and it conclusively 
negatives all right to such a remedy. The ad-
mission of a principle sustaining this procedure 
would very largely increase the litigation in 
this court." 
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II. 

Furthermore, the opinion of the 
Supreme Court that the applicant was 
in laches was entirely justified. 

':I.1here can be no question that it was encumbent 
upon the defendant to move to vacate the judgment 
within a reasonable period of time. 

Stewart v. Lehigh VaUey Railroad Co.) 
38 N. J. L. 505, at page 522. 

The Supreme Court was of opinion that the 
repudiation of the judgment and the effort to 
secure its vacation were not undertaken with 
reasonable dispatch. 

That the opinion of the Supreme Court in this 
respect is well founded, appears from the follow-
ing: 

(a) The judgn1ent in question was entered 
on October 24, 1917; 

( b) On October 31, 1917, at what pur ·ported 
to be a meeting of the Board of Directors of 
the defendant, Nelson Z. Graves was elected 
President of the company to serve until the 
next annual meeting (p. 154). At the meeting 
of the Directors follo-,ving the annual n1eeting 
on April 9, 1918, Mr. Graves was elected Presi-
dent of the company (p. 162). 

( c) On August 5, 1918 the judgn1ent was 
assigned to Harry Darlington for One Dollar 
and other considerations ( see p. 15). No at-
tack has been made on the bona fl.des of this 
assignment. 

( d) Many meetings of the stockholders and 
directors of the Cape May Real Estate Com-
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Panv havino · intervened ·without any mention .., t, 

in any of then1 of an objection against the 
judgment in question, Nelson Z. Graves, as 
President of the defendant, on June 24, 1920 
verified the petition to open the jud gment and 
on June 28, 1920 the order to show cause was 
allowed. 

( e) Testin1ony in support of said petition 
was not taken until October 1; 1925. 

(f) The rule was argued at the May Term, 
1926 (p. 214). 

In the effort to avoid what would seem to be the 
necessary consequence of the above recital of facts, 
appellant refers to certain alleged circumstances 
in palliation of the delay. 

In the first place, it is stated that Mr. Graves 
and his associates did not know of this judgment 
until shortly before the petition to vacate the judg-
ment was verified on June 24, 1920. 

There is not a word of proof to this effect. 
Counsel realizing that, attempt to support this 

argument by a reference to the general allegation 
found in the second paragraph of the petition ( see 
p. 5), to the effect that "the present officers of your 
petitioner co1npany had no knowledge of said bond 
and warrant of attorney and the entry of said judg-
ment until very recently, to wit, April 22, 1920". 
This petition was verified by Mr. Graves upon 
knowledge, inforn1ation and belief only. 

Mr. Graves, although appearing as a witness upon 
the depositions taken in behalf of the petitioner 
( p. 45) , carefully refrained fro111 testifying as to the 
date when he first learned of the entry of the judg-
ment, nor was there any other proof as to the date 
when any of the other officers of the defendant 
learned of the judgment. The defendant, therefore, 
stands charged with knowledge of the judg1nent 
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from the very tiine of the entry thereof. We can-
not assume otherwise in view of the lack of any 
contradictory testimony, and the further fact that 
the bond and warrant were referred to in the 
minutes of the co1npany ( all of which were pro-
duced in Court from the custody of the receiver 
himself (p. 23)). And here it n1ay be noted that 
at the very next meeting of stockholders (April 9, 
1918) two of the directors who voted for the bond 
and warrant, Messrs. Scully and Miller, were 
present and participated in the n1eeting-{p. 133). 

Next reference is 111ade to the stipulation en-' tered into between the attorney of Peter Shields and 
the attorney of the defendant, under date of Sep-
tember 1, 1920, a.lthough not filed in Court until 
February 16, 1923 (see p. 18). This stipulation, 
it will be noted was entered into almost three years ' after the entry of the judg1nent and when, it is sub-
mitted, the defendant had already been barred by 
laches. Further1nore, it did not purport to be 
made on behalf of Mr. Darlington, the present owner 
of the judgn1ent, although the assign1nent to hi1n 
was executed on August 5, 1918, some two years 
before, and recorded in the Office of the Oler k of the 
Supreme Court on August 6, 1918. 

Even were that stipulation binding on ~Ir. Dar-
lington, it could not possibly operate as an excuse 
for the delay of ahnost five years which intervened 
between the 1naking thereof and the taking of testi-
mony on behalf of the defendant. Nor does it a.p-
pear that Frank D. Schroth, as receiver of the Cape 
:May Real Estate Oo111pany, was a party to that 
stipulation or had anything to do with it. In fact, 
the order substituting Mr . Schroth as a party de-
fendant was not n1ade until s:0111e two years later, 
na1nely, on Decen1ber 25 (sic), 1922, and was not 
filed until February 16, 1923. 

How it can be asserted, on the above record, that 
the attack was instituted and prosecuted with due 
diligence, we cannot conceive. If the que 1stion, 
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therefore, is open, any conclus:ion contrary to that 
reached by the -Siupre1ne Court would s:eem to be 
impossible. In this connection the words of Chief 
Justice Beasley, in Firs 't Na.tiona.l Barnk of Red 
Bank v. Jones) supra) are applicable: 

"Even, therefore, if this court could exercise 
the discretion which the law confideS: to the 
court below it would not avail the plain tiff in 

. ' " error as the case a.t presien t stands. 

III. 

The grounds of attack against this 
judglllent possess no U1erit. 

As the affidavit of plaintiff upon the entry of 
this judgment shows (p. 12), the consideration of 
the bond and warrant and the justification of the 
judgment was an indebtedness of the defendant to 
the plaintiff of the sum of Thirty-one Thousand 
Forty-one Dollars and Seventy-five cents ( $31,-
041. 75), consisting of one item amounting to 
Twenty-two Thousand Five Hundred Dollars 
($22,500.00) for compensation to the plaintiff for 
his services and expenses in connection with the 
sale of a portion of the defendant's property which 
he negotiated to the United States of America, and 
the remaining items cover various disbursements 
made by th~ plaintiff • on behalf of the defendant, 
such as taxes, etc. 

Without going fully into the facts, it is sufficient 
to say that the defendant was engaged in the real 
estate business, owning large acreage at Cape May, 
New Jersey. Prior to the giving of the bond and 
warrant, the plaintiff was president of the defendant 
company. 

The defendant and its receiver do not seriously 
dispute the fact that Mr. Shields made the pay-
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ments in question and that he expended consider-
able of his own funds and a great amount of his 
time in negotiating the sale of some fifty-seven 
acres of this property to the Federal Government, 
although the suggestion is 1nade that his negotia-
tions did not actually result in a sale. 

The record discloses that Mr. Shields expended 
a considerable sum and a great deal of his time in 
instituting and conducting negotiations with the 
Federal Governn1ent officials with respect to the 
purchase of the property in question. This was 
just prior to the entry of the United States in the 
Great War, and the purpose of the negotiations was 
to give the Government acreage at Cape May for 
developn1ent as a Naval Station. 

At the time these negotiations took place Mr. 
Graves who is now the controlling stockholder ' of the defendant company, had been forced to 
part with his stock and transfer it to a committee 
of his creditors headed by Mr. William N. Elliott, 
President of the Central National Bank of Phil-
adelphia ( p. 55), and this c01111nittee, of which 
Mr. Elliott was the directing head, formed a cor-
poration known as the Mutual Liquidating Com-
pany to take title to these shares of stock, and 
through ownership of this stock, the Mutual Liqui-
dating Company, under the direction of Mr. Elliott, 
caused its own n01ninees to be elected to the 
positions of officers and directors of the Cape May 
Real Estate Company. 

It was through the vote of this interest that l\1r. 
Shields was elected in the first place a director of 
the co1npany and later its president. 

l\1r. Shields had 1nany talks with l\1r. Elliott on 
the subject of the negotiations with the Govern-
ment and re,ached an agree1nent with lVIr. Elliott 
that l\1r. Shields was to receive, in co1npensation 
of his services and disbursements, fifteen per cent. 
( 15.%) upon the a1nount of any sale to the Gov-
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ernment which he negotiated ( p. 81). A general 
state1nent of what ~Ir. Shields did appears at page 
56, etc., of the record. It indicates the greatest 
activity on his part in New York, Philadelphia, and 
Washington and protracted negotiations with the 
then Secretaries of War and Navy. The nature of 
these negotiations and their extent are further 
borne out by copies of s,0,me of his correspondence 
at that time, particularly with the Secretary of the 
Navy ( see p. 60, etc.). 

Entirely through :Mr. Shields' .a.ctivities the 
n1atter progressed to the extent that an agree-
m.ent was reached with the Governn1ent officials 
whereby approximate ·ly fifty-seven (57) acres were 
purchased for the su1n of One Hundred and Fifty 
Thousand Dollars ($150,000). Pending the nego-
tiations, and in the month of August, 1917, the 
Government took pos:session of the property in 
question (p. 78), and on October 6, 1917, an Act 
of Congress ·was passed approving of this purchase 
for the su1n above named, and such act was subse-
quently approved by the President. P ending the 
transfer of the title to the property by deed from 
the Cape May Real Estate Con1pany, the need of 
the Govern1nent for additional acreage became ap-
parent, and under the war emergency, the Presi-
dent 1nade a proclamation taking over not only the 
fifty-seven acres in question, but also considerable 
additional acreage. The Government entered into 
possession of all of the property and ma.de exten-
sive ilnprovements thereon and is still in possession 
of the property. 

Proceedings were instituted to fix the amount 
to be paid to the defendant for all of the property 
taken, and an award wa.s made which was not 
satisfactory to the cmnpa .ny and is still being chal-
lenged by its receiver in proceedings • now pending 
in the United States Court of Claims (p. 51). 

It must be conceded that l\1r. Shields had done 
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everything which anyone could do to negotiate 
the sale of the prop erty, and that the sale actually 
went through so as to entitle hiln to the pay1nent 
of the agreed upon amount. His work had been 
done, the Government accepted the property and 
now has title to it. Undoubtedly in the Court of 
Claims the Govern1nent will be bound by the agree-
ment solemnly reach ed by it as to the price of the 
fifty-seven acres, although, in view of the greater 
acrea.ge involved, the question is still open as to 
what co1npensation will finally be awarded to the 
defendant for the entire acreage taken. 

Counsel rather disingenuously seek to suggest, 
through the testiinony of Nlr. Norris, the Philadel-
phia attorney who represented the :Mutual Liqui-
dating Cmnpany, that lVIr. Shields was not in fact 
responsible for the negotia ,tion of this sale. He 
so testified upon his direct testi1nony. He was 
then confronted with a. letter he wrote some time 
ago to Mr. Shields 1 and was required materially to 
modify his testin1ony. T'he following extracts. from 
the cross exa1nination of Mr. Norris are enlighten-
ing (p. 40) : 

"Q In this letter occurs the following lan-
guage : 'Concerning the sale of land to the 
United States, I know that this sale was due 
entirely to your efforts'; what did you mean 
by that? A I meant by that that he had con-
ducted all the negotiations, had done a great 
deal of work. By sale I did not 1nean to imply 
that the sale had been cons:u1nmated. Of 
course I have no knowledge beyond October 
12, 1917, as· to whether or not an agree1nent 
was 1nade or the sale acco1nplished." * -x- * 

(page 41) : 

"Q Further down in this letter, Mr. Norris, 
occurs the foHowing language : 'The tern1s of 
the sale were definitely concluded, and my last 
knowledge of the transaction was that we had 
sub1nitted a brief of title to the solicitors gen-
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eral department of the United States, who in 
turn referred it to, I think, the United States 
District Attorney of New Jersey'. What do 
you 111ean by that language, na1nely, 'The terms 
of sale were definitely concluded?' A vVhat I 
mean by that was this: The negotiations had 
been entered into in June or July, of 1917, for 
the sale of the property; my recollection is that 
an offer was made by the Cape 1\Iay Real Es-
tate Company to sell this tract of land, and it 
was accepted by the Navy Department, with 
certain conditions. relating to dredging. Those 
conditions., however, were not finally deter-
1nined, and all was to be subject to the approval 
of s01ne higher authority, I don't remember 
what it was." •x- * •x-

(page 42) : 

"Q Again referring to Exhibit P. 1 for 
identification, I call your attention to the fol-
lowing language: 'I do know, however, that 
up until this time you had been in constant 
negotiation with the United States and had 
consummated the terms of sale.' A vVell, that 
was an entirely correct s.taten1ent, so far as it 
went. My recollection is that those terms, 
which I have specifieally stated a 111inute ago, 
had not been approved. 

"Q You say that was a correct state1nent? A 
That was a perfectly correct state1nent." * * * 

(page 42) : 

"Q In the next paragraph of the letter occurs 
the following language: 'I also know that you 
advanced certain taxes on property of the Cape 
May Real Estate Company a.nd other prop-
erties in Cape May, at a time when the Cape 
May Real Estate Company had not the moneys 
to pay these taxes'; is that correct? A That 
is correct." 

The other amounts which 1nade up the total of 
the judgment and which covered taxes and various · 
disbursements made by Mr. Shields on behalf of 
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the defendant company, were testified to by him 
(p. 84). No evidence was introdueed to contradict 
his statement that such n1oneys: were in fact paid 
and remained due to him and still are due to him. 

Such being the facts, the inquiry arises whether 
any legal grounds have been suggested in the brief 
of the defendant which would have justified the 
Supreme Court in opening the judgment in ques ·-
tion. 

The amount due was specifically ordered paid in 
a res.olution of the Board of Directors of the com-
pany, and the execution on the bond and warrant 
were authorized by like resolution. 

Before discus.sing in detail the points made by 
the defendant, it is appropriate to point out here 
that it cannot be disputed that the Board of Di-
rectors which passed the resolutions above referred 
to was the legally constituted Boa.rd of Directors 
of the defendant company, and the only point 1n.ade 
by the defendant in this connection is whether the 
meetings at which the resolutions were passed had 
been duly convened upon notice to all of the me111-
bers of the Board. The Board of Directors, which 
was elected after Mr. Graves regained control of the 
stock, v;ras not elected by the stockholders until 
after authorization of the execution of the bond 
and warrant ( annual meeting of April 9," 1918, p. 
133). 

We come then to the points made by the de-
fendant. 

a. The Statute of Frauds does not apply. 

Assuming that the 1neetings of the Board of 
Dire~tors which passed the resolutions found on 
pages 169, etc., were duly convened meetings of the 
Boa.rd of Directors of the company, the written 
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memoranda contained in these 1ninutes, as well as 
the written 1nemoranda contained in the bond and 
warrant itself are sufficient to meet the require-
n1ents of the Statute of Frauds. It does not seem 
necessary here to do 1nore than to quote the provi-
sion of the statute to the effect that the authority 
for selling the land must be in writing, but that 
the writing is effective, "whether or not such writ-
ing or me1norand un1 is signed by said owner or 
agent before or after such sale or exchange has 
been effected." 

b. The quoted provision of the By-Laws does not 
affect this claim. 

Reference is n1ade in the brief ( p. 38) to the 
provision of the By-laws of the defendant company, 
that the Board of Directors 1nay authorize the pay-
1nent of con1pensation to a director as "an officer 
and employee of the company," provided that the 
amount of such con1pens-a.tion is fixed by a majority 
of the whole Board acting without the vote of the 
director involved. 

A reading of this. By-Law de1nonstra.tes that it 
is limited in its effect entirely to the employment 
of a director as an officer or e111ployee of the com-
pany and the fixing of his salary or coin pensation 
as such. It has no re.ference to the furnishing of 
services outside of the scope of the du ties of an 
officer or regular employee. 

c. The affidavit upon which the judgment was 
entered complies with the statute. 

Mr. Shields' affidavit is printed on page 12 of 
the State of the Case. It contains. a full and com-
plete statement of the consideration for the _bond. 
We cannot conceive how any argument can Justly 
be made that it did not give sufficient information 
to apprise all persons interested as to the true 
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consideration of the bond. In this connection, as 
the authorities all hold, the design of the statute 
is to require the holder of the bond to make a suffi-
cient statement to apprise anyone interested of 
the true consideration, to the end that if the con-
sideration were fraudulent, as against creditors, 
that might appear. vVhere the consideration of 
the bond is not the protection of the defendant's 
property frmn his honest creditors, the courts uni-
versally endeavor to sustain an affidavit which con-
tains a substantial state111ent of the transaction. 
Here the issue is the sa1ne as that which arises when 
a judgment can be sustained only in part, as the 
Court said in Warwick v. Petty) 44 N. J. L. 542: 

"'Vhether the judgment shall be set aside 
entirely or only in part will depend upon 
whether or not it was entered for a greater 
su1n than was actually due with a fraudulent 
intent." 

d. Were the meetings of the Board of Directors 
of the company which authorized these transactions 
duly convened? 

The questions here are whether the 1neetingR 
were in fact held, and whether notice of the 
meetings was sent to all of the then n1e1nbers of 
the Boal"d of Directors. 

In the fi1·st place, it is not seriously suggested 
that 1neetings, as described in the minutes in 
question were not, in fact, held. The record of 
these minutes . appears in lVIr. Miller's handwriting, 
he then being the s.ecretary of the company, and 
the n1inutes appear in a small 111inute book which 
he used at that time. Both he and Mr. Shields 
testified that this small minute book was used with 
~fr. Elliott's approval, and was used for purposes 
of convenience, in vie·w of the fact that the minute 
books theretofore used were ponderousi volumes and 
in the office of Mr. Norris in Philadelphia ( s:ee pp. 
84 ,and 97). 
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There can be no question that Mr. :Miller was 
in face the secretary of the con1pany at that time, 
arid, as stated, the 1ninutes are in his handwriting. 
Assuming then that such meetjngs were held, the 
arg·ument is made that they were not proper · meet-
ings, for the reason that no notice of the meetings 
vvas sent to Nels.on Z. Graves: or F. :.M:. Lamb, and 
that Mr. Busby says that he did not receive a notice 
of the meeting. 

This then involves two questions-

. (1) vVere Grave8 and Lamb directors at this 
time? and 

(2) Was a notice of the meetings sent to Mr. 
Husby? 

Mr. :Miller testified that at the time of these 
n1eetings there were only five members upon the 
Board of Directors of the company, namely, C. D. 
Scully, Ernest W. Lloyd, Peter Shields, C. Earle 
Miller and C; L. Busby (p. 98, I. 24), and that he 
sent notices of these meetings to these gentlemen. 

He sent no notices to either Graves or Lamb, 
for the reason that they were not at that time 
directors of the company. 

He testified that Mr. Lloyd was elected as a 
director of the company in the place of Mr. Graves 
(p. 99, 1. 19), and that Mr. Graves never attended 
a meeting of the Board of Directors after he trans-
ferred his stock to the Mutual Liquidating Com-
pany, and during this period of Mr. Miller's secre-
taryship. The minutes bear out Mr. Miller as to 
this. And the same thing is true in the case of 
Mr. Lamb. Mr. Miller testified positively (p. 99, 
1. 21) that Mr. Lamb never acted as a director of 
the c01npany during his encumbency as secretary, 
that he never attended any meeting and that he 
(Miller) never sent him a notice of a meeting and 
that this applied to all meetings. 
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That Mr. Miller's recollection in this respect is 
correct, is borne out by the minutes themselves. 
The minutes of the Board of Directors of the de-
fendant con1pany are printed in the State of the 
Case beginning with the minutes of the meeting of 
August 24, 1915, more than two years before the 
passing of the resolutions in question (p. 139). 
These minutes disclose that Mr. Lamb did not, in 
fact, attend any of these meetings. 

Apparently it was the custom at the end of the 
minutes of each 1neeting to insert the names of 
the gentlemen to who1n notice · of the 1neetings 
was sent. It is significant that the only reference 
to Th,fr. Lamb in this connection is found in con-
nection with the notice of the 1neeting of April 
26, 1916 (p. 144), about one and a half years 
before the resolution in question. The record shows 
his na1ne but that it had been crossed out in pencil. 
The record in the n1inutes of all subs :equent meet-
ings (see p. 144, etc.) eliminates the name of Mr. 
Lamb. That was. true not only during the secre-
taryship of l\1r. Miller, but also of his predecessors, 
E. S. Baer and C. F. Limroth. It is therefore appar-
ent that l'tir. Lan1b had disappeared as a director, 
although no record is shown on the 111inutes of the 
manner of his going, nor does it appear in what 
manner l\1r. Graves relinquished his directorship, 
but the fact is that he attended no meetings and 
that no notices of any n1eetings were sent to hi111 
after the n1eeting of :May 28, 1917. 

As already stated, Mr. Miller testified that 1fr. 
Lloyd succeeded Mr. Graves. That this is so ap-
pears fro1n the n1inutes of the 1neeting of July 5, 
1917 (p. 151), at which Mr. Lloyd was elected 
as a director. The reference appears early in the 
minutes. Mr. Baer resigned at this 111eeting, but 
the reference to hi8 resignation follows by several 
paragraphs the reference to the election of Mr. 
Lloyd, and it is quite appa .rent thus that Lloyd 
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did not succeed Baer, but succeeded so1neone el8e. 
In fact, as testified by Mr. Miller, he succeeded J\!Ir. 
Graves. It is quite clear that neither J\!Ir'. Graves:, 
nor Mr. Lamb were directors at this time. T'hat 
leaves the question as to whether or not Mr. Busby 
had notice of this me·eting. He testified that he 
did not have notice, but on cross exainination he 
admitted that he did not even remember whether 
he was in fact a director of the con1pany at this 
time. His evidence is quite perfunctory (p. 48). 
Mr. 1\filler testified that notice was in fact sent to 
Nlr. Busby and all of the directors at that time 
(p. 98, 1. 30). That Mr. Miller was telling the truth 
in this connection, we submit appears conclusively 
from a letter which he wrote to Mr. Shields under 
date of October 18, 1917, at about the time of the 
meeting, and which letter is printed on page 112 
of the book. He distinctly says in this letter that 
he sent notice to Mr. Busby, calls: attention to the 
necessity of having Mr. Busby at the meeting, and 
informed Mr. Shields as to Mr. Bus:by's address. 

There would have been no possible n1otive for 
JYlr. Miller at that time to have deceived Mr. Shields. 
No reason can be sugges:ted why his contemporane-
ous letter, sent out at the same tiine as the mailing 
of the notices, does not accurately show to whom 
notice was sent. Surely this should be sufficient to 
countervail Mr. Busby's very indistinct recollection. 

vVe submit that the execution of the bond and 
warrant were duly authorized at a regular meet-
ing of the Board of Directors :, of which all of the 
1nembers of the Board had proper notice. That, 
we submit, is sufficient to justify the entry of 
the judgment upon the authority of the bond and 
warrant. 

Nor is there anything in the suggestion that 
the transaction should also have been formally 
ratified or approved by the stockholders of the 
company. The cases cited in the brief for the 
defendant are not applicable, for the reason that 
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this cas:e does not present a.ction put through by 
the Board of Directors at the instance of a con-
trolling stockholder without notice to the mi-
nority stockholders. J\!Ir. Shields. although presi-
dent of the co1npany, was not its controlling 
stockholder. His arrange1nent with respect to 
commission was made with Mr. Elliott, who rep-
resented the controlling stockholder, and there-
fore the stock which he represented must be counted 
as approving of Mr. Shields' clain1. 

Assuming that Mr. Elliott n1ade the agreement 
which he did, and that the stock held by the 
Mutual Liquidating Coinpany was bound by such 
agreement, it would have been the duty of the 
holder of this stock, had the n1atter been sub-
mitted to the stockholders, to vote in favor of the 
ratification and approval of Mr. Shields' claim. As 
the cases cited in the brief for the defendant show, 
the question as to whether or not corporate ap-
proval must be obtained through the directors of 
the company or through its stockholders, depends 
upon the circumstances of the particular case. 
Here it is clear that no further corporate authority 
was appropriate or necessary. 

e. The agreement of April 1, 1916, between Peter 
Shields and the Mutual Liquidating Company has 
no relation to this controversy. 

Appellant argues that in some way Mr. Shields 
was foreclosed from asserting the claims, which 
were the basis of the bond and warrant, by reason 
of the agreement which he entered into under date 
of April 1, 1916, with Mutual Liquidating Company 
(p. 192 of the printed book). It is obvious that 
this is not so. 

In the first place, this agreement was not made 
with or in the interes _t of the Cape May Real Estate 
Company. That company was not a party to the 
agreement. The only way in which it was con-
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cerned therewith at all was that, among the assets 
referred to therein and which were to be purchased 
by Mr. Shields from the Mutual Liquidating Com-
pany, were 16,044½ shares of the capital stock of 
the Cape May Real Estate Company, and also cer-
tain other obligations of that company ( see p. 
193). None of the property, either real or personal, 
of the Cape May Real Estate Company itself was 
included within the contract. The personal prop-
erty therein included consisted of shares of stock, 
mortgages, etc., and the real estate consisted of 
various parcels, all of which had been the property 
of Nelson Z. Graves, personally. It was with re-
spect to this property that the understandings ex-
pressed in the 7th and 10th paragraphs of the 
agreement had reference. Thus, paragraph 7th 
begins, "Shields will accept the real and personal 
property covered by this agreement," etc., and the 
10th paragraph refers to all taxes "on any of the 
property included herein", etc. 

All of the items which were the basis of Mr. 
Shields' claim were incurred after the date of this 
agree1nent and they all related to properties of and 
expenses of the Cape May Real Estate Company. 
They did not relate to charges in connection with 
the former Graves property included in the agree-
ment between Shields and the Mutual Liquidating 
Company. This seems too plain for further argu-
ment. 

It is respectfully submitted that there is no merit 
in this appeal and that it should be dismissed, or, 
if not dismissed, the order below should be affirmed. 

Respectfully submitted, 

ARTHUR F. EGNER, 
Of Counsel with Appellee. 

The Evening Post Job Printing Office, Inc ., 154 Fulton St., New York, N. Y. 

W465 




