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Grounds of Appeal.

said case, as required by the rules and statutes 
in such case made and provided.

Dated July 12, 1918.
FOMEREHNE & LAIRLE, 

Attorneys of Defendant, 
George G. Salmon Company.

Grounds of A ppeal.

(Filed October 15, 1918.) 

ESSEX COUNTY CIRCUIT COURT.

H a r o l d  D e p u e , et al.,
Plaintiff s-Appellees,

v. Action at 
Law.

40

G e o r g e  G. S a l m o n  C o m p a n y , 

et al.,
Defendants-Appellants.

The above appellant, George G. Salmon Com-
pany hereby assigns the following grounds of 
appeal in the above stated cause.

1. Because the Trial Court refused to direct 
a verdict in favor of the defendant George G. 
Salmon Company, because,

a. There was ’ no proof in the case showing 
that the driver of the automobile which caused 
the collision was, at the time of the said col-
lision, either in the employ of the said defendant, 
George G. Salmon Company or was at said time, 
using said automobile for the purposes of said 
defendant, George G. Salmon Company.
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Summons.

b. B eca u se  there w a s no p r o o f  in  the case  
sh o w in g  the existen ce  o f  the re latio n  o f  m a ster  
a n d  serv a n t b etw een  the d e fen d a n t G eorge G. 
S a lm o n  C o m p a n y , an d  the d river o f  sa id  au to-
m o b ile , at the tim e  o f  the co llis io n  ab ove  m e n -
tion ed  an d  re fe rre d  to h erein . ü

P O M E R E H N E  & L A IB L E ,

A tto rn e y s  fo r  a p p ella n t,
G eorge G. S a lm o n  C o m p a n y .

Summons.
E ssex  C ou n ty , s s . :

T h e  State o f  N e w  Jersey to G eorge G.

S a lm o n  C o m p a n y , a  co rp o ra tio n , 
an d  J on as S a lm o n , an in fa n t, ^  
y o u  are su m m o n e d  to a n sw er the 
a n n ex ed  c o m p la in t o f  H a ro ld  

[S e a l.]  D e p u e , Josep h in e D ep u e  and

K en n eth  D ep u e , in fa n ts  an d  R o y  
D e p u e , in  an action  at la w  in the  

E sse x  C o u n ty  C ircuit C ourt. A n d  
tak e n otice  that u n less y o u  file  

y o u r  an sw er to sa id  c o m p la in t w ith  the C lerk  
o f  the said  E s s e x  C ou n ty  C ircuit C ourt, w ith in  
tw en ty  d ays a fter  the service  u p o n  y o u  o f  this 30 
w rit, and the a n n ex ed  c o m p la in t, the p la in tiffs  
m a y  p roceed  in  this suit an d  ju d g m e n t m a y  be  
en tered  against y o u .

W itn e s s , F red erick  A d a m s , E sq u ire , Judge o f  
the said  C ircuit C ourt at N e w a r k , this tw elfth  day  
o f  N o v e m b e r , n ineteen  h u n d red  an d  seven teen . ‘

J o s e p h  M c D o n o u g h ,

C lerk .
H E N R Y  P. B E D F O R D ,

A tto rn e y  o f  P la in tiffs , 40
924 P ru d en tia l B ld g .,

N ew a rk , N . J.
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Complaint.

E S S E X  C O U N T Y  C IR C U IT  C O U R T .

\
H a r o l d  D e p u e , Jo s e p h in e  D e p u e , 

and K e n n e t h  D e p u e , by R o y  
D e p u e , their next friend, and 

10 R o y  D e p u e ,
P laintiffs,

v.

Geo rge  D . Sa l m o n  Co m p a n y , a 
corp oration , and Jo n a s  Sa l -
m o n , an in fan t,

D efen d an ts.

> A ction  at 
L aw .

20 , 
E ssex  C ounty, s s . :

F IR S T  C O U N T .
P laintiff, R o y  D ep u e, resid ing in the City o f  

S u m m it C ounty o f  U nion  and State o f N ew  
Jersey, sa y s :

1. On or about F eb ru ary  7, 1917, the d efen d -
ant, Jonas S alm on  w as in the possession , m a n a g e-
m ent and control o f a certain autom obile  then  
bein g operated and driven b y  said Jonas S alm on

80 through and along M orris A ven u e n ear Sp ring- 
field A ven u e in the City o f Sum m it.

2. Said  M orris A ven u e is a pu blic h ighw ay.

3. Said Jonas S alm on  w as then and there  
the servant o f the said defen d an t G eorge G. 
S a lm o n . C om p an y.

4. Said  G eorge G. S a lm on  C om p an y is a cor-
poration  o f the State o f N ew  Jersey, h avin g  its

40



Complaint.

p rincip al office in said E ssex  C ounty, an d  then  
a n d there by its servant had the m an agem en t  
and control o f said autom obile .

5. On the day and year last aforesaid , at the 
place aforesaid , the said d efen dan t, G eorge G. 
Salm on  C om p an y by its said servant Jonas 
S alm on  did so carelessly  and negligently  m an age  
and operate said  au tom ob ile  and im p ro p erly  and  
w ro n g fu lly  guide and prop el the sam e, and  
drive the sam e at an unsafe and dangerous speed, 
and fa il and neglect to p rop erly  drive, operate, 
guide and control the speed o f the said auto-
m obile , and fa il to keep a prop er and reason ab ly  
carefu l outlook  fo r  persons bein g  upon or cross-
ing said h igh w ay in front o f  said au tom obile , and  
fa il to give due apd tim ely  w arn in g o f  the a p -
proach o f  the sam e to persons bein g upon and  
crossing said h ighw ay, and fa il to use due and  
proper care to avoid co llid in g  w ith or running  
into persons la w fu lly  b ein g  in and upon or cross- 
said public street or h ig h w a y ; that b y  m ean s of  
the prem ises, and o f the negligence, default and  
m ism an a gem en t o f the said defendan t com p a n y  
b y  the said d efen d an t’s servant, and w ithout 
any fau lt or negligence on the part o f  the said  
plaintiffs or any o f them , the sa id  autom obile, 
w hile going in a southerly direction on the said  
M orris A ven u e, near Springfield  A ven u e, at a 
dangerous speed, w as, w ith great force and v io -
lence, run into and against and collid ed  w ith  
the said plaintiffs, H a ro ld  D ep u e, Josephine D e -  
pue and K enneth D ep u e then and there la w -
fu lly  being upon said M orris A ven u e, in fron t  
o f said autom obile , and they and each o f  them  
w ere thereby v io len tly  throw n to the pavem en t  
of said M orris A ven u e and the said  au tom obile
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Complaint.

and the w heels th ereof ran upon and over the 
said plaintiffs.

6 . Said collision  w as not caused b y  any neg-
ligence on the part o f  the said plaintiffs or any  
o f them .

7 A s a result thereof, said H a ro ld  D ep u e, 
Josephine D ep u e and K enneth D ep u e  w ere each  
violen tly  dragged along the street and received  
severe and p a in fu l in ju ries to the head, b od y , 
arm s and legs, o f each o f them , and each w as  
greatly w renched , sprained , ja rred , hurt and  
w ou n d ed  extern ally  and internally , and the 
nervous system  o f each of them  w as greatly  
shocked and shattered, by  m ean s w h ereby they  
and each o f  them , becam e and w as sick, sore, 
la m e , disordered and disfigured, and so rem ain ed  
and continued fo r  a lon g space o f tim e, to w it, 
fro m  thence hitherto, and w ill in the future so 
rem ain  and continue, and thereby during all that 
tim e they and each o f them  suffered and u nder-
w ent and w ill in the future suffer and undergo, 
great p hysical and m en tal pain and suffering, 
and have been and are and in the future w ill 
be h indered , incapacitated and prevented fro m  
carrying on and attending to their respective, 
necessary and la w fu l business as they respectively  
otherw ise could  have done, and have respectively  
lost and been deprived o f, and w ill in the future  
lose and be deprived o f, divers great gains  
profits and advantages w hich  they nnd each o f  
them  w ou ld  otherw ise have derived, earned, ac-
quired and gained.

8 . P laintiff R o y  D ep u e ’s servants, the said  
H arold  D ep u e, Josephine D ep u e and K enneth  
D ep ue, w ere by m ean s o f the prem ises greatly40
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Complaint.

bruised, hurt, cut and wounded and then and 
there became disabled and were thereby hin-
dered and prevented from transacting and at-
tending to the necessary business and affairs of 
their master, the said plaintiff, Roy Depue, by 
them during all that time to be performed and 10 
transacted arid thereby the said plaintiff, Roy 
Depue, during all that time lost and was deprived 

♦ of the services of his said servants, and will in 
the future be deprived thereof.

9. By means of the premises said plaintiff,
Roy Depue, was obliged to and did pay out 
about $250 and will in the future be obliged, 
and compelled to, lay out and expend a large 
sum of money, for medicine, care and attendance 
in and about endeavoring to cure the said Harold 20 
Depue, Josephine Depue and Kenneth Depue, 
who are the childen of said Roy Depue under 
the age of 21 years, of the sickness, soreness and 
disorders occasioned as aforeaid, and paid about 
$50 for said children’s clothing destroyed in said 
accident.

SECOND COUNT.
The plaintiff, Harold Depue, who is an infant 

under the age of 21 years, residing in the said 30 
City of Summit by Roy Depue, who is admitted 
by the Court here to prosecute as the next friend 
of said Harold Depue, by his next friend says:

1. Plaintiff, Harold Depue by said Roy Depue 
repeats all the statements contained in para-
graph 1 to 7 inclusive of the first count and the 
snme are hereby made part of this count.

THIRD COUNT.
The plaintiff, Josephine Depue, who is an 

infant under the age of 21 years residing in the 40
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Complaint.

said City of Summit, by Roy Depue, who is 
admitted by the Court here to proescute as the 
next friend of said Josephine Depue, by her next 
friend says:

1. Plaintiff, Josephine Depue, by said Roy 
IQ Depue repeats all the statements contained in 

paragraph 1 to 7 inclusive of the first count and 
the same are hereby made part of this count.

FOURTH COUNT.
The plaintiff, Kenneth Depue, who is an in-

fant under the age o f  21 years residing in the 
said City of Summit, by Roy Depue, who is ad-
mitted by the Couit here to prosecute as the next 
friend of said Kenneth Depue, by his next friend 
says:

1. Plaintiff, Kenneth Depue by said Roy De-
pue, repeats all the statements contained in 
paragraph 1 to 7 inclusive of the first count and 
the same are hereby made part o f this count.

Plaintiff Roy Depue demands as damages 
$5,000 on the first count.

Plaintiff, Kenneth Depue by Roy Depue his 
next friend, demands as damages $10,00 on the 
second count.

Plaintiff, Josephine Depue by Roy Depue her 
30 next friend, demands as damages $5,000 on the 

third count.
Plaintiff, Kenneth Depue by Roy Depue his 

next friend, demands as damages $5,000 on the 
fourth count.

HENRY P. REDFORD, 
Attorney for Plaintiff.

40
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A nsw er.

(Filed December 21, 1917.) 

ESSEX COUNTY CIRCUIT COURT.

Har o l d  De pu e , Jo s e ph in e  De pu e , 
and Ke n n e t h  D e pu e , by Ro y  
D e pu e , their next friend, and 
R o y  D e pu e ,

v.

Plaintiffs,
Action at 

Law.

10

Geo r g e  D. Sa l mo n  Co mp a n y , a 
corporation, and Jo n as  Sa l -
mo n ,

Defendants.

ANSWER TO FIRST COUNT.

The defendant, George G. Salmon Company, 
having its principal place of business at No. 417 
Valley Street, South Orange, New Jersey, answer-
ing the complaint of the plaintiffs, says:

1. It has no knowledge or information suffi-
cient to form a belief as to the allegations of 
Paragraph 1 of the first count of the complaint. 30

2. It admits, upon information and belief, the 
allegations of Paragraph 2 o f the first count of 
the complaint.

3. It denies the allegations of Paragraph 3 of 
the first count o f the complaint.

4. It denies the allegations of Paragraph 4 of 
the first count of the complaint except that it

40
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Answer.

admits that it is a corporation of the State of 
New Jersey.

5. It denies the allegations of Paragraph 5 of 
the first count of the complaint.

10 6. It denies the allegations of Paragraph 6 of
the first count of the complaint.

7. It has no knowledge or information suffi-
cient to form a belief as to the allegations of
Paragraph 7 of the first count of the complaint.

•

8. It has no knowledge or information suffi-
cient to form a belief as to the allegations of 
Paragraph 8 of the first counit of the complaint.

9. It has no knowledge or information suffi-
cient to form a belief as to the allegations of 
Paragraph 9 of the first count of the complaint.

ANSWER TO THE SECOND COUNT.
1. In answer to Paragraph 1 of the second 

count, this defendant repeats the allegations of 
the answer to the first count of the plaintiffs’ 
complaint.

ANSWER TO THE THIRD COUNT.
30 1. In answer to Paragraph 1 of the third

count, this defendant repeats the allegations of 
♦ the answer to the first count of the plaintiffs’ 
complaint.

ANSWER TO THE FOURTH COUNT.
1. In answer to the allegations o f Paragraph 1 

of the fourth count, this defendant repeats the 
allegations of the answer to the first count of the 
plaintiffs’ complaint.

This defendant denies that the plaintiff Roy40



Benue is entitled to damages in the sum of 
$5,000 or in any other sum.

This defendant denies that the plaintiff Harold 
Depue is entitled to damages in the sum ,of $10,- 
000 or in any other sum.

This defendant denies that the plaintiff Jo-
sephine Depue is entitled to damages in the sum 
of $5,000 or in any other sum.

This defendant denies that the plaintiff Ken-
neth Depue is entitled to damages in the sum 
of $5,000 or in any other sum.

FIRST, SEPARATE AND DISTINCT DEFENSE 
TO THE FIRST, SECOND, THIRD AND 
FOURTH COUNTS.

This defendant denies that the plaintiffs have 
sustained no damages or any injuries on ac-
count o f the negligence of this defendant.

SECOND SEPARATE AND DISTINCT DEFENSE 
TO THE FIRST, SECOND, THIRD AND 
FOURTH COUNTS.

This defendant was not guilty of any negli-
gence.

THIRD SEPARATE AND DISTINCT DEFENSE 
TO THE FIRST, SECOND, THIRD AND 
FOURTH COUNTS.

This defendant alleges that at the time o f the 
accident, the automobile was not under the con-
trol of this defendant nor was the said automo-
bile being used with the consent of this defend-
ant nor was the said automobile being used at 
the time of the accident on any business, pur-
pose or agency of this defendant; nor was the 
party driving the said automobile, acting as the
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Answer.
servant or agent of this deiV ndant at the time 
of the alleged accident.

Defendant further -alleges hat the said auto-
mobile was being operated by Jonas Salmon, 
for his own business and purpose and on no 

10 business, nor upon any diUy for this defendant 
whatsoever.

FOURTH SEPARATE AND DISTINCT DEFENSE 
TO THE FIRST, SECOND, THIRD AND 
FOURTH COUNTS.

This defendant alleges that Jonas Salmon was 
not its agent or servant at the time of the al-
leged accident.

FIFTH SEPARATE AND DISTINCT DEFENSE 
20 T0 THE FIRST, SECOND, THIRD AND

FOURTH COUNTS.

This defendant, nor any of its officers or agents 
were present at the time of the occurrence of 
the accident; neither the defendant nor its offi-
cers or agents caused the accident; nor did they 
contribute in any extent to the occurrence of the 
said accident; and whoever was guilty of the 
negligence causing the said accident, or con- 

gQ tributed to the occurrence thereof, the plaintiffs 
were guilty of contributory negligence, of which 
the particulars are as follows:

Whatever damages *and injuries were sustained 
by the plaintiffs Roy Depue, Harold Depue, 
Josephine Depue and Kenneth Depue at the time 
and place mentioned in the complaint, were 
caused and contributed to by their negligence 
in that they negligently and carelessly exposed 
themselves to the risk of such an accident and 
neglected to take precaution or exercise care to40
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Answer.

guard and protect themselves against such an 
accident. Moreover, at the time and place men-
tioned in the complaint, they were conducting 
themselves in a careless, reckless and negligent 
manner and were not exercising care or taking 
proper precautions. 10

Wherefore, this defendant demands that the 
complaint herein he dismissed with the costs 
and disbursements of this action.

Attorneys for Defendant,
George G. Salmon Company.

State of New Jersey,)
County of Essex, .

being duly sworn ac-
cording to law on his oath says: That he is the

of the defendant George G. 20 
Salmon Company, a corporation; that the fore-
going answer is true except as to such matters 
as are alleged upon information and belief; 
and as to such matters, he believes them to be 
true.
Sworn to and subscribed to before me) 

this day of December, 1917. ^

40
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Am ended Answ er of Jonas Salmon, by  
George G. Salmon, His Next Friend.

ESSEX COUNTY CIRCUIT COURT.

Har o l d  Depu e , Jo s e ph in e  Dep u e , 
and Ke n n e t h  Dep u e , by Ro y  
Dep u e , their next friend, and 
Roy  Depu e ,

Geo r g e  D. Sa l mo n  Co mpa n y , a Law 
corporation, and Jon as  Sal -
mo n , an infant,who defends by

The defendant, Jonas Salmon, residing in the 
City o f Summit, by George G. Salmon, who was 
admitted by order of this Court, as next friend 
of said Jonas Salmon (who is an infant under 
the age of twenty-one years), to defend for the 
said Jonas Salmon, in answer to the complaint 
in this action says that:

1. He admits the first, second and third and 
fourth paragraphs of the first count of said com-
plaint.

2. He denies the fifth, sixth, seventh, eighth 
and ninth paragraphs of the said first count of 
said complaint.

(Filed •)

v.
Plaintiffs,

Action at

20 Geo r g e  G. Sa l mo n , his next 
friend,

Defendants.

ANSWER TO FIRST COUNT.

40
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Amended Answer by Jonas Salmon.

ANSWER TO SECOND COUNT.
3. He denies the fifth, sixth and seventh para-

graphs of the first count to the extent that they
are made a part of the first paragraph of the *
second count.

10
ANSWER TO THIRD COUNT.

4. He denies the fifth, sixth and seventh para-
graphs of the first count to the extent that they 
are made a part of the first paragraph of the 
third count.

ANSWER TO FOURTH COUNT.
5. He denies the fifth, sixth and seventh para-

graphs of the first count to the extent that
they are made a part of the first paragraph of 20 
the fourth count.

DEFENSE TO FIRST, SECOND, THIRD AND 
FOURTH COUNT.

6. He says that the plaintiffs Harold, Joseph 
and Kenneth Depue and all of them were guilty 
of contributory negligence in that they carelessly 
and negligently and improperly placed them-
selves in a position of danger before a moving 
automobile.

DAY, DAY, SMITH & SLINGERLAND, 30
Attorneys of Defendant George G. Salmon,

next friend of Jonas Salmon.

*0
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R eply to both o f Separate Answ ers o f D e-

ESSEX COUNTY CIRCUIT COURT.

Har o l d  De pu e , Jo s e ph in e  D e pu e , 
and Ke n n e t h  D e pu e , by Ro y  
D e pu e , their next friend, and 
Ro y  D e pu e ,

Geo r g e  D. Sa l mo n  Co mp a n y , a 
corporation, and Jo nas  Sa l -
mo n ,

Reply to George G. Salmon Company Answer.

Plaintiffs replying to the answer of defendant 
George G. Salmon Company, a corporation, say 
that plaintiffs were not, nor were any of them 
guilty of contributory negligence in the manner 
mentioned in this defendants Fifth Separate De-
fense, or otherwise.

qq  Reply to Jonas Salmon Answer.
Plaintiffs replying to the answer of defendant 

Jonas Salmon say that;

The plaintiffs were not, nor were any of them 
guilty of contributory negligence as alleged in the 
separate defense of this defendant.

Plaintiffs will object at the trial that defendant 
Jonas Salmon’s answer does not properly set up 
the defense of contributory negligence for the

fendants

v.

Plaintiffs,

Action at Law.

40
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Judgment entered June 18, 1918.

reason that it does not set out the facts constitu-
ting negligence, and that such defense can-
not be interposed by him because not properly 
pleaded.

HENRY P. BEDFORD, 
Attorney for Plaintiffs.

Judgm ent Entered June 18th, A . D ., 1918. 

Action at Law After Verdict.

Har o l d  De pu e , Jo s e ph in e  D e pu e , 
and Ke n n e t h  De pu e , by Ro y  
D e pu e , their next friend, and 
Ro y  D e pu e ,

Plaintiffs,

v.

Geo r g e  D. Sa l mo n  Co mp a n y , a 
corporation, and Jo nas  Sa l -
mo n ,

Defendants.

Damage $2000.00
” 50.00
” 250.00

”  200.00
costs 75.84

TOTAL $2575.84

Henry P. Bedford, Attorney of Plaintiffs.

Judgment after verdict in the above entitled 
Action at Law was rendered on the eighteenth

10

20

30

40
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Judgment entered June 18, 1918.

day of June A. D., Nineteen hundred and eighteen, 
in favor of the said plaintiff, Harold Depue and 
against the siid defendant, George G. Salmon 
Company, a corporation, and Jonas Salmon, for 
the sum of itwo thousand dollars damage and 

10 also .find in favor of the plaintiff, Josephine De-
pue, and against the defendant the sum of fifty 
dollars damage and also find in favor of plain-
tiff, Roy Depue, and against the defendant for 
the sum of dwo hundred dollars damage and the 
sum of seventy-five dollars and eighty-four cents 
cost of suit. Judgment entered and signed June 
18, A. D., 1918.

WM. S. GUMMERE, 
Judge.

20
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Jonas H. Salmon, direct.

ESSEX COUNTY CIRCUIT COURT. 

Apr il  Te r m, 1918.

Before—Hon. Fr eder ic  Ad a ms , J., and a Jury.

Har o l d  Depu e , Jo se ph in e  Dep u e , \ 
and Ke n n e t h  Depu e , by Ro y  I 
Dep u e , their next friend, and i  
Ro y  Depue  J

Geo r g e  ‘D. Sa l mo n  Co mpa n y , a 
corporation, and Jo nas  Sal -
mo n , an inf ant, who defends by 
Geo r g e  G. Sa l mo n , his next 
friend,

»Appe ara nc es .

For plaintiffs, He n r y  P. Bedf o r d , Esq.
For defendant, Geo r g e  G. Sa l mo n  Co m-

p a n y , Messrs. Da y , Da y , Smit h  & 
Slinge rl and , by Fr e de r ic k  W. Sm it h , 
Esq.

For defendant, Jo nas  Sa l mo n , Be n j a min  
M. W e in be r g , Esq.

A jury is called and sworn.

JONAS H. SALMON, sworn in behalf of de-
fendants,

Mr. Weinberg: If your Honor please, by 
reason of the situation, I am representing 
the corporation only, and Mr. Smith this 
young man, and because of the fact that 
the testimony from this witness will be re-

10

20

30

40



20

Jonas H. Salmon, direct.

quired by both defendants, I am wondering 
whether the original, or the usual, rule of 
limiting the questioning to one attorney 
would be dispensed with here—whether I 
may not examine the witness only with re- 

10 lation to the subject matter of our defense.
The Court: Well, the Court sees no

objection to that.
Direct examination by Mr. Weinbergs

Q. Mr. Salmon, how old are you? A. Twenty- 
one.

Q. And where do you live? A. 58 Elm Street, 
Summit.

Q. Are you single or married? A. Single.
Q. Do you wok for the George G. Salmon 

Company? A. Yes, sir.
Q. And have you been working there a couple 

of years? A. Yes, sir; for a number.
Q. Well, what were your duties around about 

February 7, 1917? A. I didn’t get your question.
Q. What were your duties around February 7, 

1917? A. Shipping and if a man went out with-
out chutes, or anything, I would take the chutes 
to him, or carry baskets, or convey men to the
job__anything in general for the benefit of the

30 company in the business.
Q. What time was your usual time for getting

the work? A. That varied.
Q. Then you did not have a usual time to get 

to work? A. No, sir; I did not.
Q. What time did you get to work? A. I 

could get there at half-past six, and then I might 
get there later.

Q. What time did you quit in the evening? A. 
That varied.

Q. I want to know generally. Did you work40
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Jonas H. Salmon, direct.

lip to midnight or did you quit before sundown?
What was your general time for quitting? A.
About, six o’clock I was supposed to quit.

Q. Now, did you not have a time when you 
were supposed to come to work, too? A. Well, 
sometimes I would go out earlier to arrange the 10 
teams in the morning; you have to gpt there 
earlier to arrange the teams, so that they would 
get out at seven o’clock.

Q. How long did it take to arrange the teams?
A. Took about half an hour to arrange the teams.

Q. How did you generally go to business? A.
By train and by auto.

Q. Now, when by train, where did you take 
the train from? A. At Summit.

Q. And that took you to Maplewood? A. Yes, 20 
sir.

Q. How near to the business where you were 
employed? A. About half a mile from the 
station to the place, to the office.

Q. What did you do, did you walk o k  take a 
trolley? A. I would walk it.
By the Court:

Q. This is at the Summit end? A. Maplewood.
Q. The Maplewood end? A. Yes, sir.

„  '30
By Mr. Weinberg:

Q. How near were you to the railroad on the 
Summit end? A. I should say it would take me 
about four or five minutes to walk from the 
station to my home.

Q. When you went home what train were you 
in the habit of taking from Maplewood? A. The 
6:08 train; if I missed that, there would be one 
about quarter of seven.

40
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Q. Did you ever take the 6:08 train home? 
A. Yes, sir.

Q. Did you ever take the 6:45 train home? 
A. Occasionally, but not very often.

Q. You have taken it home, though? A. Yes, 
10 sir.

Q. And what train did you usually come down 
on? A. The 6:26.

Q. That is, leaving Summit at 6:26? A. Leav-
ing Summit at 6:26.

Q. And that got into Maplewood about when? 
A. About quarter of seven.

By the Court.:
Q. It would get to the Maplewood station at 

2Q quarter to seven? A. Yes, sir.

By Mr. Weinberg:
Q. Did you ever come down on any other 

train in the morning? A. At that time that was 
the first train out in the morning.

Q. At what time? A, 6:26.
Q. You say at that time it was the first train 

out. What do you mean by that? Do you mean 
that time of the year? A. Yes, sir.

Q. That is the only train out at Summit? A. 
30 Yes, sir.

Q. Now, do you recall February 7, 1917? A. 
Yes, sir.

Q. What time did you finish your work? A. 
It was about ten minutes past six when I left 
the office.

Q. You had just missed your 6:08 train, then, 
had you? A. Yes, sir.

Q. What did you do then? A. I went home 
by machine.

Q. Just listen to my question. After you had40
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missed your train, what did you then do, what 
was the first thing that you did? A. I went 
out and took the machine home.

Q. Where did you find the machine? A. At 
the yard, where we usually keep the machine, 
in South Orange. 10

Q. Did you say anything to anybody in the 
company before you took the machine out? A.
No, sir; I did not.

Q. What was the purpose for which you took 
the machine, where you you going with it? A.
I was going home with it, from my office to my 
home, in Summit.

Q. Did you have any business of the company 
between the firm’s place of business, in Maple-
wood, and your home, in Summit? A. No, sir. 20

Q. Then you were not on any business of the 
company at that time?

O b jec ted  to as ca llin g  fo r  a co n clu sio n .
(Question withdrawn.)

Q. Your intention was to go straight home, 
you say? A. Yes, sir.

Q. And were you proceeding straight home?
A. Yes, sir.

Q. At that time? A. Yes, sir.
Q. Was there any business of the company’s 

whatsoever on Morris Avenue or Springfield Ave-
nue that evening? A. No, sir.

Q. Or on any other part of the route until you 
got to your home, in Summit? A. No, sir.

Q. You took the automobile so that you would 
not have to wait for the—

O b jec ted  to as lead in g .

Q. This was a little Ford, was it? A. Yes, sir* 
a Ford business car. 40
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Q. With a delivery body? A. Yes, sir.
Q. Was anybody in the automobile besides 

yourself when you were on your way home? A. 
No, sir.

Q. Was there any merchandise in the machine? 
10 A. No, sir.

Q. Were you going to do any collecting on the 
way home, or anything of that sort? A. No, sir.

By Mr. Smith:
Q. Mr. Salmon, what course did you take from 

the yard of George G. Salmon Company towards 
Summit? A. I started at the office, on Valley 
Street, and went straight out Valley Street to Mill- 
burn Avenue; I turned to my right on Millburn 

20 Avenue and went out Millburn Avenue to Morris 
Avenue; up Moris Avenue; that would lead me 
right straight through to Elm Street, Summit.

Q. What time of the evening did you reach the 
junction of Spring^eld and Morris Avenues? A. 
About half-past six.

Q. Was it dark or light at that time? A. It was 
dark.

Q. Tell us about the condition of your lights 
on your machine when you reached Springfield 

30 and Morris Avenues? A. I had two front lights 
burning and—

Q. You had two front lights burning, and 
anything else? A. I lit my tail light before I 
left the office.

Q. What kind of front lights were they? A. 
Electric lights.

Q. And where was the electricity generated 
from in that machine? A. From the magneto.

Q. H ow  lon g h ave you  been  driving a F o rd ?  

40 A . A bo u t fo u r  years, fo u r  o r  five.
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Q. Are you familiar with the mechanism of 
the lighting arrangements on the Ford? A. Yes, 
sir.

Q. Now, will you tell the Court and jury in 
your own way about this accident, when it hap-
pened, picking up your route from the junction 10 
of Springfield and Morris Avenues? Just tell us 
what happened in your own way, in your words.
A. I came up Morris Avenue, going towards 
Summit on Morris Avenue, and I turned the 
corner at the Spring Lake Hotel, and I passed 
a Ford car coming down from Summit, and a 
short distance behind this Ford car was a large 
car, with glaring headlights, and the reflection of 
these headlights on the windshield and in my 
face dazzled my eyes so I couldn’t distinguish 201 
anything before my eyes, or b efore  my machine 
and when I was able to distinguish—I threw out 
my clutch, and when I was able to distinguish 
anything before my machine I saw something 
in front of the car. I applied my brakes and 
stopped the machine. I got out and I heard
some children crying, hollering, in under the__
one was in under the front axle. I went around 
there and picked the child up and carried him 
to the right side of the machine and sat him on 30 
the bank there.
By the Court:

Q. Can you tell which child that was? A. Thai 
was the big boy.

By Mr. Smith:

Q. Harold? A. Yes, sir.
Q. Where was he? A. In under the front 

axle of the car.
40
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Q. Was there anybody about when you did 
that? A. I didn’t see anybody.

Q. You sat him on what bank? A. Alongside 
of the road.

Q.. The other side of the gutter? A. Yes, sir.
10 Q>. Where was the rest of them? A. And

then I run around to the back of the machine, 
and another child was laying, hollering and kick-
ing, under the rear axle of the car; that was the 
little girl that was laying there. I picked her up 
and stood her up, and, she started to run around 
and holler and cry. And the third child, I don’t 
know where he was laying; I didn’t pick him up.

Q. You did not pick him up? A. No, sir.
Q. Well, do you know where he was? A.

20 From where the car hit the children, the next 
morning my brother and I measured the distance. 
When I hit the children the glass in the- front 
headlight was broken,* and the next morning we 
measured the distance from the glass of the head-
light to where the blood was on the snow. It 
was about 30—about 20 feet from the back, 20 
feet in back of the car.

Q. Now, Mr. Salmon, how did you measure 
that distance? A. W e paced it off.

30 Q- Who was with y°u? A* My brother.
Q. Anybody else? A. No, sir.
Q. Now, Mr. Salmon, where were you with ref-

erence to the bridge when you first saw the 
children? A. I just passed the bridge, a short 
distance past the bridge.

Q. And had you changed the course of your 
car at all going over the bridge?

Objected to as leading.
(Question withdrawn.)

40
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Q. Do you remember in crossing* the bridge 
how far you were from the fence on the right 
side of the bridge? A. I couldn’t say exactly how 
far I was from the fence.

Q. W e ll ,  w hat part o f the road  w ere y ou  in  
w hen you crossed the b rid g e ?  A . I w as o n  the 10
righthand side, near the center.

Q. W h a t  is that? A . I w as on the righthand  
side o f  the street, near the center o f  the road.

Q . A n d  w here did this a u tom obi e w ith  the glar-
in g  headlight pass y o u ?  A . Just on the M ap le -
w ood  side o f the b rid g e ; I w as ju st goin g over.

Q. Just before you had gone across the bridge?
A . Y es, sir.

Q. Did you see the children in front of you 
before or after the car had passed? A. Which 20 
car?

Q. T he autom obile  w ith  the glarin g headlights.
A. Just after the car had passed. He crowded 
me away over to the right-hand side o f the 
street. ,

By the Court:

Q. Who crowded you? A. This car with the 
glaring headlights.

By Mr. Smith: 30

Q. What position was your driving apparatus 
in at the time you went by the car with the 
glaring headlights? A. I was going towards 
Summit.

Q. No. How were you driving, in neutral or in 
high or low, when the car with the glaring head-
lights went by? A. When the lights glared into 
my eyes I was unable to distinguish anything be-
fore my car; I threw out my clutch and I was 
running at neutral. 40
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Q. What does that do? A. My light would be 
dimmed somewhat.

Q. I do not mean with respect to the lights; I 
mean with respect to the car. A. It would cut 
down the speed of the car.

10 Q. Well, did it cut down the speed of the car?
A. Yes, sir.

Q. How fast were you driving, if you know, 
before you threw your car into neutral? A. I 
should say from fifteen to twenty miles an hour.

Q. And how do you put a Ford in neutral? 
A. Just push in the left pedal half-way.

Q. There is no operation with the hand neces-
sary, is there, A. No, sir.

Q. It is a foot pedal that you push? A. Yes,
20 sir-

Q. How fast do you think you were going when 
you passed this car with glaring headlights? A. 
I should say I was going about ten to twelve 
miles an hour.

By the Court:

Q. You met it, did you not? A. Yes, sir.
Mr. Smith: Yes. I beg your pardon!

When you met it.
The Witness: Yes, sir.

30
By Mr. Smith:

Q. Did you have your windshield up or down? 
A. My windshield was up.

Q. Was it a cold day, or night? A. No, it was 
pretty warm that day.

Q. Did you have your top up or down? A. My 
top was up.

Q. Do you wear glasses all the time? A. Yes, 
sir.

40
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Q. What is the matter with your eyes? A.
Weak eyes.

Q. Had your glasses on that night? A. Yes, 
sir, I have worn glasses for the last four or five 
years.

Q. Was your windshield clean or dirty? A. It 10 
was clean.

Q. Now, between the time you first saw this 
car approaching you with glaring headlights and 
the time you passed it what did you do with 
reference to looking ahead? A. I didn’t under-
stand the question.

Q. Between the time you first saw the car with 
glaring headlights and when you met it what did 
you do with reference to looking ahead? A. I 
looked ahead as far as I could see, and I didn’t 20 
see any children in the street, and—

Q. Did you see anybody in the street? A. No,
I didn’t see anything in the street.

Q. And when you first saw the children how 
far ahead of you were they? A. My machine was 
right on them when I was able to distinguish 
anything.

Q. You say when you were able to distinguish 
anything your machine was right on them? A.
Yes. 80

Q. Do you remember whether they were walk-
ing or riding, or what they were doing? A. That 
I couldn’t say.

Q. What is that? A. I couldn’t say whether 
they were walking or riding.

Q. Could you tell how many children there 
were? A. No, I don’t know.

Q. Could you tell whether they were children 
or not? A. I could not. It was all done in a 
second’s time, and I couldn’t tell whether there 
was one or two or three there, or how many.
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Q. Now, up to the time this car with the glar-
ing headlights swung into the road so that it 
blinded your eyes how far ahead of you could you 
see clearly? A. I should say about 30 feet.

Q. 30 feet? A. Yes.
10 Q. Was there anything ahead of you at that

time before you saw the headlights? A. No, sir.
Q. Where were you with reference to the elec-

tric light on the corner at the time when the 
automobile with the glaring headlights appeared? 
A. There is one right on the corner of Spring- 
held Avenue and Morris Avenue, and then there 
is another light up past North Street on the left- 
hand side of the street.

Q. Well, where you struck the children was it
20 light or dark? A. It was dark.

Q. How far away is the nearest light? A. I 
should say about a hundred feet from the light 
near North Street.

Q. What was the condition of the roadway, 
was there snow on it? A. No, it was free from 
snow.

Q. Was it wet? A. No.
Q. Are you pretty familiar with that road? A. 

Yes, sir.
30 Q. What kind of a road was it at the time ot

the accident? A. It was a macadam road with 
some kind of a road binder to lay the dust, 
tar or------

Q. Do you know what an amacite road is? 
A. Yes, sir.

Q. What is an amacite road? A. It is stone 
and tar mixed together.

Q. Has that road since been fixed? A. Yes, 
sir.

40 Q. What kind of a road is it now? A. It is
an amacite road.
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Q. When was it made amacite? A. Last fall 
they fixed it over.

Q. Was there any amacite road there at the 
time of the accident? A. No, sir; there was 
not.

Q. What was the distance, if you know, be- 10 
tween the edge of the road bounded by the 
gutter and the roadway as covered by this 
binder? A. About 5 or 6 feet.

Q. Well, was the edge of that roadway as 
covered by the binder a straight line? A. No, 
sir; it is an irregular line.

Q. And where was your car with reference 
to that edge of the binder? A. Where the glass 
out of the right headlight was broken to the 
gutter it was a distance of about 8 feet. 20

Q. When did the glass in your right headlight 
break? A. When I hit the children.

Q. How do you know that? A. It was right 
back of the car. I think 20 feet in back of the 
car.

Q. What was? A. This glass was.
Q. What did that do to your lights, if any-

thing? A. It put my lights out.
Q. Did it put your lights out? A. Yes, sir.
Q. Both of them? A. When I hit the children 30 

it must have hit the glass in the right headlight 
and broke the bulb and put the light out..

Q. You say the bulb in the headlight was 
broken? A. Yes, sir.

Q. And the glass broken? A. Yes, sir.
Q. Did you hear the testimony of one of the 

witnesses for the plaintiffs who said that he 
tested your right light? A. Yes, sir.

Q. That was Mr. Delaney. A. Yes, sir.
40
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Q. Did you see Mr. Delaney there? A. There 
were a number of men standing around there, 
but I didn’t know him at the time.

Q. Did you see anybody with a flash-light? 
A. No, sir; I did not.

10 Q. Did you see anybody make any measure-
ments? A. No, sir.

Q. What was done with the children after 
you picked the boy up and put him on the bank 
and picked the litle girl up? What did you do 
then? A. The man that drove the other Ford, 
Mr. Bielefeld, he went down to the corner of 
Morris Avenue and Springfield Avenue and 
came back; he turned around and came back; 
and by that time there were some other people 

^0 there, at the time Mr. Bielefeld got there, one 
or two, and I picked up the children and loaded 
them in his ear and sent them to the hospital.

Q. Why did he take them? A. He offered to 
take them. I was going to load them in my little 
machine and take them up there.

Q. Well, why didn’t you? A. He said I had 
better wait there and call an officer.

Q. And what did you do? A. I helped load 
them in his machine and sent them up to the 
hospital, and then I went down to the Spring 
Lake Hotel and called up the police station.

Q. Whom did you see there? A. Mr. Som-
mers; I saw him down there behind the bar, and 
then I went in and called up the police station. 
That is all I saw down there.

Q. And what happened to you then? A. Then 
after I called the police station up I went back 
to the scene of the accident and saw Mr. Depue 
there, and I reported how the accident happened 
to him.

40
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Q. Go ahead and tell us what else you did.
A. I tried to get some witnesses, and I asked a 
number of men standing around there for their 
names, but they wouldn’t give me their names, 
only Mr. Bielefeld; he is the only one that gave 
me his name. Then I waited ten or fifteen 10 
minutes, and the officer came down, and he told 
me to start my engine up. I started the engine 
going, and my lights wouldn’t burn; my right 
bulb was broken, and I had to short circuit—- 
turn those two wires together that is in the base 
of the bulb, in order to make the electric light 
burn. I lit one of the lights, the left headlight, 
and we went from there up to the hospital, and 
from there later we went to police headquarters, 
and I explained to them how the accident hap- 20 
pened, and the sergeant called up the judge____

Mr. Bedford: I object to this, I do not 
see how that is material.

Q. Did you go to see the Depues afterwards? 
A. I saw him up to the hospital later that night.
By the Court:

Q. You saw the children? A. I saw Mr. Depue 
up at the hospital.

By Mr. Smith:

Q. Mr. Salmon, did you hear the witness who 
said you were going thirty-five miles an hour? 
A. Yes, sir; I did.

Q. Were you or were you not going thirty- 
five miles an hour? A. No, sir; I was not.

Q. I think you gave us the speed, did you not? 
A. Yes, sir.

Q. You have travelled this road a good many 
times? A. Yes, sir.

3 0

40
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10

20

30

Q. Was there anything in this road which would 
indicate a place for vehicles or a place for 
pedestrians? A. No, sir; there was not. At the 
edge of the road was a little rut where the 
wagons kicked up the cracked stone and made 
it sort of rough alongside of the gutter.

Q. Was there any difference in the height of 
the road? A. No, sir; not to my knowledge.

Q. And on the space between the edge where 
the road had the binder on and the grass, what 
was that? A. There is a cobblestone gutter in 
there.

Q. There is a cobblestone gutter? A. Yes, sir.
Q. Is there a curbsone, too? A. No, sir; no 

curbstone.

By the Court:
Q. Is there a cobblestone gutter on each side? 

A. I couldn’t say about the left of the road.
Q. You are speaking, about the right side? A. 

Yes, sir.

Cross examination by Mr. Bedford:
Q. Mr. Salmon, you say the road has been fixed 

since.the accident? A. Yes, sir.
Q. And that the fixing consisted in placing or-

dinary cobblestone all along the edge of the 
amacite road? A . It is a concrete foundation 
with an amacite top.

Q. And what is at the edge of the amacite 
all the way along the road? A. That is concrete 
now.

Q. Do you know that there is a curbstone, the 
top of which shows all along the sides of that 
amacite road? A. No, sir; I never saw it.

Q. Do you know whether or not between that 
edge of the amacite and the cobble gutter there4 0
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is a distance of 4 or 5 feet that is not amacite?
A. At the time of the accident it was all maca-
dam road.

Q. What is a macadam road, Mr. Salmon?
A. It is a cracked stone.

Q. Have you not said that there was tar on it 10 
for a binder? A. Some kind of a tar dressing, 
to lay the dust, or a road binder; I couldn’t 
saw what it was.

Q. So that you had stones and a tar binder 
there before the accident, had you not? A.
Right in the center o f the street—I didn’t under-
stand your question.

Q. Before the accident, you say, there were 
stones with a tar binder? A. There was a stone 
road with some dust layer, with tar on it, or 20 
something to lay the dust, and this run out and 
made a regular edge on the road.

Q. Then it was stone, or what you call maca-
dam, with a tar binder; is that correct? A. Yes, 
sir.

Q. And you have just said that amacite is a 
stone road with a tar binder? A. But they are 
put down altogether different.

Q. But that is what it consists of, stones with 
a tar binder? A. There is a substance, stone or 
something mixed together with some black tar, 
or something.

Q. So that both o f them that you have spoken 
of were stones mixed together with tar or some-
thing; is that right? A. No, the macadam road 
is altogether different.

Q. I did not ask you whether it was different;
I asked you whether both of them were stones 
mixed with a tar binder? A. A macadam stone, 
stone and dirt, they roll it down, and this here 
oil or tar they put on to lay the dust.
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Q. You had been travelling there with your 
automobile how long? A. How long?

Q. Yes, how many years? A. I had been 
travelling there for four or five years.

Q. And had you seen persons walking along 
10 that road? A. Yes, sir.

Q. And if they wanted to pass the bridge on 
the right-hand side of the road where would they 
walk? A. They would have to walk in the water.

Q. Well, they did walk on the right side of the 
bridge, as a matter of fact, did they not? A. 
What do you mean, the right side of the railing?

Q. As you went towards the bridge when you 
were going to Summit, was not the place where 
the people walked to the left of the bridge? A. 

20 Yes, sir.
Q. And have you not seen a great many people 

walk along there? A. Yes, sir.
Q. And did you not see as they went by that 

their feet had made a regular path along there? 
A. No, sir; I never noticed a path along there; 
it was part of the road.

Q. Now, is it not a fact that that at this time 
was a well denned path where people walked 
and where there were cinders mixed with the 

gQ dirt, instead of the cobble stones or broken 
Stones that were in the middle of the road? A. 
No, sir; it was part of the macadam road that 
they walked on.

Q. Was the macadam road any wider than 
the present amacite road there? A. The amacite 
road now is right in the center of the street. 
I couldn’t say how wide it is, but it doesn’t 
extend from curb to curb like the macadam road 
did.

4Q Q- Was there any curbstone there at the time
of the accident? A. A cobblestone gutter.
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Q. The gutter there is of cobblestone, is it 
not? A. Yes, sir.

Q. But there is no curbstone there, is there?
A. No, sir.

Q. And there was not at the time of the accid- 
dent? A. No, sir. 10

Q. And between the curbstone gutter and the 
macadam, or amacite, or whatver it was, that is 
where the people walked, is it not? A. There 
was no amacite road on the street at the time: 
it was all macadam road at that time from gut-
ter to gutter.

Q. That is your opinion of it ai that time? A.
Yes, sir._ ;

Q. That is quite a curve there at the junction 
of Morris Avenue and Springfield Avenue, is it 20 
not? A. It is a long curve.

Q. It turns right around; from going westerly 
it goes southerly does it not—Morris Avenue? A.
It is just about a curve like this here (indicat-
ing).

Q. Like the railing? A. Morris Avenue bears 
off to the left and Springfield Avenue goes 
straight ahead.

Q. And the Spring Lake Hotel is just at 
the junction of /Springfield Avenue and Morris 
Avenue, is it not? A. Yes, sir.

Q. And in front of the Spring Lake Hotel is an 
ash walk, or cinder walk, is there not A.
There is a stone drive—way that leads up around 
to the hotel; it runs from the—

Q. But in front of the hotel itself, the whole 
front, of the hotel has simply a cinder or ash 
walk, has it not? A. I never saw an ash walk 
there.

Q. Well, the entire surface there is covered 4()
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with cinders or ashes, is it not? A. There is a 
stone driveway that runs from Morris Avenue up 
to Springfield Avenue in front of the hotel, right 
up to the hotel steps.

Q. Not where people drive, but where they
10 walk out of the hotel onto Morris Avenue, is a 

cinder surface, is it not? A. No, sir; you have 
to walk out of the driveway.

Q. They could not walk in front of the hotel, 
could they ? A. This stone drive runs from Mor-
ris Avenue to Springfield Avenue; it cuts right 
across the corner there, and there was no walk 
in there.

Q. You came up towards the Spring Lake 
Hotel that night, did you? A. Yes sir.

2q Q. And you say Mr. Bielefeld’s Ford car passed
you? A. Yes, sir; a Ford car that I afterwards 
found was Mr. Bielefeld’s car.

Q. And before you got to the bridge, you say, 
you got the light in your eyes of this automobile 
that was following Mr. Bielefeld’s car; is that 
right? A. Just as I passed Mr. Bielefeld this car 
with the bright lights swung over to my right- 
hand side of the road to pass Mr. Bielefeld and—

Q. Well, Mr. Bielefeld was not stopped when
you met him, was he? A. No, sir.

30 *Q. He went some distance beyond you, did
he not? A. Yes, sir.

Q. And you did not know where he was at the 
time this other car was down at the Spring Lake 
Hotel, do you? A. This man was getting ready 
to pass this Ford car that I passed.

Q. He was getting ready? A. Yes, sir; and he 
swung over—

Q. And where were you then? A. I was just 
past the bridge.

40
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Q. When was it, as you said in your direct 
examination, that before you reached the bridge 
the light of this car following Mr. Bielefeld’s 
car got in your eyes and dazzled you? Where 
were you then? A. I didn’t understand your 
question. 10
By the Court:

Q. Where \vere you when your eyes were 
dazzled by these lights ? A. I had just crossed
the bridge..
By Mr. Bedford:

Q. You had just crossed the bridge? A. Yes, 
sir.

Q. Now, you are sure of that are you? A.
Yes sir. 20

Q. But you recollect saying in answer to Mr.
Smith that you had not yet reached the bridge, 
do you? A. When I passed Mr. Bielefeld I 
hadn’t crossed the bridge.

Q. When the car passed you whose lights,
^ou say dazed you you had not yet reached 
the bridge; do you recollect that? A. (No res-
ponse).

Q. Do you? A. I was right there just across 
the bridge when he swung over to my right and 30;
crowded me off my righthand side of the road.
By the Court:

Q. Was that after you passed the Ford? A.
Yes, I passed the Ford, the Ford was coming down 
Morris Avenue.

Q. The Ford was meeting you and this car with 
the bright lights came down back of the Ford 
and went to your right to pass the Ford? A.
Yes, sir; he was trying to pass the Ford and he 
crowded me off the right of the road.

40
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’ Q. Where were you when you met the Ford? 
A. Just this side of the bridge.

Q. Before you came to the bridge? A. Yes, 
sir.

Bu Mr. Bedford:
10 • ,

Q. Where were you when the light dazzled your
eyes? A. I was just crossing the bridge.

Q. And that light came from a car that was 
coming down the hill, did it not? A. Yes, sir.

Q. And that light shone on the roadway in 
front of that car, did it not? A. It was shining 
on my face and on the windshield of my car, 
and dazzled my eyes so that I couldn’ t dis-
tinguish anything ahead of my machine.

Q. But did it not shine on the roadway and 
into your eyes? A. Yes, sir.

Q. And it was not until after you got across 
the bridge that your eyes were dazzled, then; 
is that true? A. Yes, sir.

Q. You are sure of that, are you? A. Yes.
Q. Then where was this big car that dazzled 

your eyes at that time? A At what time?
Q. At the time your eyes v/ere dazzled. You 

had just gotten across the bridge. Where was 
30 the car that dazzled you? A. He was going 

down toward Maplewood, or Springlield.
Q. Where was it from you? A. Just ahead 

of me, coming down.
The Court: Which car do you mean, 

the car with the bright lights?
Mr. Bedford: The car with the bright 

lights.
Q. How far was it from you? A. I couldn’t 

judge the distance he was from me.
Q. You do not know, then, at the time you

40
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were dazzled where the ear was from you?
A. Yes, sir; he was right on my left; I couldn’t 
say how far he was from me; he was just a 
short distance.

Q. Well, you saw him, did you not? A. Yes,
Ii saw him, 10

Q. And yet you cannot tell us how far from 
you he was? A. No, sir; just a short distance 
away.

Q. You say your eyes are weak? A. Yes, sir.
Q. And you had not seen anything ahead of 

you in the road up to the time you were dazzled?
No, sir.

Q* Do you say that your lights were lighted 
and throwing their light on the road ahead of 
you? A. Yes, sir; I had two headlights burning. 20

Q. And do they show a bright light ahead of 
you when they are burning as they were that 
night? A. They are the regular light. When 
the engine is running fast---- ^

Q. Do they show a bright light so that you can 
distinguish objects 150 feet at night? A. I don’t 
think you can do that with any Ford car.

A. At what distance could you distinguish ob-
jects that night with your lights? A. About 30 
feet ahead. 3$

Q. Do you mean to say that your light only 
showed 30 feet ahead of your car? A. If you 
throw out your clutch and your engine slows 
up, then your lights do down.

Q. When you throw out your clutch you lose 
the light on the road ahead of you, do you 
not? A. You lose a certain amount of it.

Q. And that is what you did just before you 
hit these children? A. Yes. sir.

40
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Q. And you were coming uphill? A. Yes, sir.
Q. And you had just come around or were 

just going around a curve, were you not? A. 
Yes, sir.

Q. You were away over on the righthand side 
10 of the road, were you not? A. Yes, sir; I was 

on the right; I wasn’t away over.
Q. And that was where you had during these 

two or three years that you had been driving a 
car seen people walking, was it not? A. I have 
seen them walk away over to the right of the 
road.

Q. Well, you were away over to the right of 
the road, were you not? A. No, sir; not when 
I hit the children.

20 Q. Well, you just said a moment ago that you
had to get over to the right side of the road 
on account of the big car, did you not? A. 
There is an ordinary wide street up there, and 
you can pass two or three cars together there.

Q. You can pass two or three cars together 
where this accident happened? A. Yes, sir. It 
is a country road there, a wide street.

Q. Well, I want to know whether it is true 
that you were crowded away over to the right 

30 side of the road; is that true? A. I was crowded 
over to the right; yes, sir.

Q. Then you were over on the side of the 
road, were you not? A. I was on the righthand 
side of the road, yes,

Q. And you pulled out your clutch and had 
your car running in neutral, did you not? A. 
Yes.

Q. And that dimmed your lights? A. Yes, sir.
A. And you slid along with the momentum of

40
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the car until you hit the children, did you not?
A. Yes.

Q. And you were going uphill at the time, 
were you not? A. There is a little grade there.

Q. How quickly can you stop your Ford car 
going at fifteen or twenty miles an hour, in what 10 
space, if you apply your brake? A. The next 
morning I went down and measured from where 
the glass was lying on the street------

Q. No, I do not want to know about that. I 
am asking you at that time what is the smallest 
space that you could stop your Ford car by 
applying your brakes when you were going 
fifteen to twenty miles an hour? A. That is 
something I couldn’t say.

Q. You can do it in five feet, can you not? A. 20 
I don’t know; I never tried it.

Q. You say that your eyes were dazzled, that 
you could not see anything in front of you at 
the time this light came in front of you? A. I 
couldn’t distinguish things in front of my car.

Q. And yet, under those circumstances, you 
allowed your car to go on at the momentum it 
had gained while you were going fifteen to twenty 
miles an hour, did you not? A. Yes, sir.

Q. And after you struck the children you car- 39 
ried them at least 30 feet, did you not? A. No, 
sir.

Q. What was the distance between where the 
glass was on the road and your car where it 
stopped ? A. I don’t know that distance. From 
where the blood was on the snow to where the 
glass was broken in my headlight, laying in the 
street there, it was a distance of about 20 feet.

Q. Where was the blood on the snow? A. It 
was on the side of the street. 40
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Q. Was it away from your car or close by it? 
A. Right alongside of my car, where I put the 
big boy down.

Q. Then you measured from the blood to the 
glass, did you? A. Yes, sir.

10 Q'. And you do not know how far you got
before the glass dropped onto the street, do you? 
A. I presume that is where 1 hit the children.

Q. That is only a presumption of yours? A. 
Yes, sir.

Q. And was not your car stopped up near the 
culvert there at Mr. Harris’s house when it came 
to a stop? A. Yes, sir; it stopped just this side 
of North Street.

Q. You saw this car coming down the hill, did 
20 y °u not, when it was away up at the top of the 

hill? A. Yes, sir.
Q. And that top of the hill is 300 to 500 yards 

away, is it not? A. When I was coming up 
Morris Avenue I saw the car coming.

Q. And it was away up to the top of the hill? 
A. I couldn’t say exactly where it was.

Q. 300 to 500 yards away, was it not? A. I 
couldn’t say the distance.

Q. You do not know wTh,ere it was? A. I know 
20 it was coming down the grade,, coming down 

Morris Avenue.
Q. Now% you say it was not until you struck 

the children that you applied your brake? A. 
I heard a crash and I applied my brake.

Q. Now, you had missed the train that night? 
A. Yes, sir.

Q. And you used this Ford car? A. Yes, sir.
Q. Did you have lots to do for the company 

at that time of the year, February 7th? A. Dur-
ing the winter we are bpsy on coal orders.

*

40
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Q. Were you very busy at that time? A. I 
couldn’t say exactly about that day, how busy 
we were.

Q. Well, you had worked overtime a little that 
night, had you not? A. Yes, sir, I had.

Q. And you had worked overtime because there > 10
was a lot to do, or more than you had gotten 
done in the time up to six o’clock; isn’t that so?
A. Yes, sir.

Q. And there was something to go out by the 
teams the next morning, was there not? A. Yes, 
sir.

Q. It was necessary for you to get there before 
seven o ’clock the next morning to send that stuff 
out by the teams? A. I have to arrange the 
teams the next morning. 20

Q. And what time is it necessary for you to 
get there in the morning for you to have the 
teams read? A. I have got to get there at half-
past six.

Q. You say there was no train that would get 
you there at half-past six at that time? A. No, 
sir.

Q. Then did you take this automobile home so 
that you could get back early enough in the 
morning? A. Yes, sir.

Q. And did you have an arrangement with 
George G. Salmon Company that you could do 
that when you were working overtime or you 
were required to get there earlier in the morn-
ing? A. Yes, sir.

Q. Is that the reason you took it this night?
A. Yes, sir.

Q. Did you have something to do on the way 
home that night for the Salmon Company be-
sides the fact that you were to use the car? A.
No, sir; I did not. 40
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Q. Were you going directly to the office the 
next morning for them? A. Yes, sir.

Redirect examination by Mr. Weinberg:
Q. When you did not work overtime would 

20 you still take the automobile? A. No, sir not 
without I had to get there early in the morning.

Q. I am assuming the same conditions. If 
you were busy in the morning and did not work 
overtime, what would you do? A. I was liable 
to take the machine home with me if I had to 
get there early in the morning.

Q. Were you working by the day or week? A. 
By the week.

20 GEORGE G. SALMON, sworn in behalf of de-
fendants.
Direct examination by Mr. Weinberg:

Q. Mr. Salmon where do you live? A. 42 Du-
rand road, Maplewood, New Jersey.

Q. And what is your business? A. Coal and 
mason’s material, manager.

Q. For whom? A. For the George G. Salmon 
Company.

3Q Q. And also a stockholder? A. A stockholder
yes, sir.

Q. Where is its business? A. 417 Valley Street, 
South Orange.

Q. On February 7, 1917, the Salmon Company 
owned a little Ford automobile delivery wagon? 
A. They did.

Q. And on that same day Jonas Salmon was an 
employee? A. Yes.

Q. Up to what hour on February 7, 1917, was 
40 Jonas Salmon working for the George G. Salmon
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Company? A. Up to six o’clock, or the time he 
finished his work.

Q. Do you know what time he finished his 
work on February 7, 1917? A. Not exactly; no, 
sir.

Q. Do you know approximately? A. I only 10 
know from his hearsay.

Q. Where did he finish his work?

Mr. Bedford: If you know.
Q. If you know, as manager of the company, 

where did he finish his work on February 7th?
A. At the office.

Q. What was his business? A. Soliciting or-
ders, collecting money and doing the shipping.

Q. And the shipping was all done from the 20 
place, I suppose? A. Yes, sir.

By the Court:

Q. Where was the office? A. 417 Valley Street,
South Orange, your Honor.
By Mr. Weinberg'.

Q. And the soliciting is done when? A. Dur-
ing the day.

Q. Where was the automobile generally kept 
by the corporation? A. At 417 Valley Street. 30 

Q. That is where your business is? A. Yes, 
sir.

Q. Do you know where Jonas Samon lived on 
the 7th of February, 1917? A. I do.

Q. He is a brother of yours? A. Yes, sir.
Q. Where did he live? A. 58 Elm Street, Sum-

mit.
Q. And he lived with his mother there? A.

With his mother.
Q. Did you on behalf of the corporation, or 40
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anyone, to your knowledge, instruct or engage 
Jonas Salmon to perform any work for the 
corporation after he left its place of business at 
417 Valley Street on the night of February 7, 
1917?

10 Objected to as leading.
A. I did not.

Objection overruled.
Plaintiffs’ counsel prays an exception to 

this ruling of the Court.
Exception noted as ground of appeal.

Q. Did you state what Jonas Salmon’s regular 
hours of employment were? Didn’t I ask you 
that? A. Well, he does the shipping; sometimes 
that requires him in the office very early in the 
morning and later at night.

By the Court:
Q. Early in the morning and— A. Late at 

night. It depends on how busy we are.

By Mr. Weinbergs
Q. Do you know who gave Jonas Salmon the 

automobile on February 7, 1917, in the evening, 
30 to go home with? A. It was a general under-

standing that he could use the car when he 
worked overtime or had to be there early in the 
morning.

Q. That he should do what with it? A. To 
go home.

Q, Go home in the machine? A. Yes.
Q. In the c m pan/s automobile? A. Yes, sir.

The Court: There was a general under-
standing he said, that he might use the

40 car.
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Q. That is, use the ear for what purpose?' A. 
Conveying him to and from his residence.

Q!. And while on' those trips to his residence 
was he or was he not performing anything for 
the company?1

Objected to as calling for a conclusion.
Q. By instructions of the company or any of 

its managers?

The Court: You may ask the question in 
the modified form.

Q. Was he by instructions of yourself, as man-
ager, or anyone in the company of authority, to 
perform any work of the corporation on Febru-
ary 7, 1917, when he was taking this automobile 
to Summit? A. No.

Q. What was the purpose o f his using it, per-
sonally or for the benefit of the corporation, 
that night?

Objected to as calling for a conclusion.
Objection sustained.
Question withdrawn.

Q. Was Jonas Salmon on February 7, 1917, 
after he left the company’s place of business tak-
ing the company’s automobile to his htfme for 
further use thereof by him for the company or 
for himself?

Objected to as calling for a conclusion.
The Court: That is dsking the witness

for a conclusion. I sustain the objection.
Defendants’ counsel pray an exception 

to this ruling of the Court.
Exception noted as ground of appeal.

Q. Do you know whether or not Jonas Salmon



50

George G. Salmon, direct.

had anything further to perform for the George 
Salmon Company on Februaryy 7, 1917, after he 
left the office, in Maplewood? A. Not to my 
knowledge.

Q. Is there anyone else in your corporation 
10 that would have any knowledge on the subject? 

A. No, sir.
Q. Who had charge of the management of the 

office? A. I did.
Q. Who would have the right to lend the auto-

mobile? A. I would.
Q. And who would be the one to instruct an 

employee if anything was to be done after he 
left the office with an automobile—who of your 
company?

20 Objected to as calling for a conclusion.
The Court: I shall allow the question. 

I overrule the objection.
Plaintiffs’ counsel prays an exception to 

this ruling of the Court.
Exception noted as ground of appeal.
(Question read.)

Q. Who would be the one? A. Well, working 
for the company, they all have certain things 
that they do each day. It would be hard for 
me to tell just what they would do.

Q. My question is, if there was special in-
struction given for work to be done after an 
employee left the office, who would give that 
instruction? A. I would give the instruction, 
but in the ordinary routine work they are work-
ing for our interest.

Q. What were your general duties on Febru-
ary 7, 1917? A. General management of the 

. A>. business.
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Q. You stated that, but that does noit seem 
sufficient. Tell us what you do. What does 
that include—the general management? (No 
response.)

Q. Do you know what I mean? A. Well, that 
means quite a lot, to undertake to explain it. 10
The general management of the business is to 
instruct the clerks on different things that come 
along each day in business, if anything arises 
that isn’t in the ordinary routine of work; see 
that things are properly handled during busi-
ness hours, proper collections are made, proper 
payment of bills is made, proper buying, and 
things of that kind, that it is quite a task, when 
I come right down to define it. There is a great 
many things that crop up each day that isn’t in 20
the day’s work.

Q. Are you the one who has the direction of 
the business? A. Yes, sir.

Q: Are you the one that— A. I am the head 
part of it.

Q. You are the principal owner of the owner?
A. I hold the controlling stock, yes.

Cross examination by Mr. Bedford:
Q. You are the president of the company, are 30 

you not? A. Yes, I am president.
Q. And Jonas Salmon is your brother? A.

Yes, he is my brother.
Q. And how long has he been in the employ 

o f the company? A. Well, I couldn’t say off-
hand; I should say four or five years.

Q. And you did not tell him each particular 
thing that he was to do in the course of each 
day’s work, did you? A. I did not; no, sir.

Q. He had learned his duties on February 7, 40
1917, in general, had he not?

/
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, Mr. Weinberg: That is objected to as
calling for information that can be given 
bÿ Jonas Salmon, whether he learned hi*» 
duties or not.

(Question read.)
10 The Court: I overrule the objection.

Answer the Question.
Defendants’ counsel pray an exception 

to this ruling of the court.
Exception noted as ground of appeal.

A. Hé bad.
Q. And he did a great- many things for the 

company on or about that time without your 
special direction to do if, did he not? A. He 

op did.
Q. It was not necessary before he should go to

any customer to solicit or make a delivery that 
you should direct him to make that particular 
delivery or that particular solicitation' before he 
would do if, was it? 't. the solicitation, yes, 
the rest of the work, no.

Q. How long had the company had this par-
ticular automobile that was in the accident? 
A. I would sky a year and a half or two years

g0 before the accident.
Q. And how long had Jonas Salmon been

driving it?
Mr. Weinberg: That is immaterial and 

not cross examination of this witness. He 
is not a party ; he is only a witness.

The Court: I think that whatever shows 
the relation of Jonas Salmon to thé com-
pany is fairly within the cross examina-
tion.

40
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A. Ever since he has been in our employ.
Q. And was that for the company, driving for 

the company? A. Yes.

The Court: That is what I understood 
the question to be, How long had he been 
driving it for the company? 10

Q. Were you there on February 7, 1917, when 
Jonas left the office? A. No.

Q. Then you said in answer to Mr. Weinberg’s 
question that there was an arangement that he 
was to take the automobile to convey himself 
to his home when he worked overtime or bring 
himself back when he was to be there early in 
the morning; is that true? A. Yes, sir.

Q. Who determined that usually, as to whether 20 
he was to be there early in the morning or 
whether he worked overtime at night? A. He 
had to determine that himself.

Q. Do you know whether he had worked over-
time on February 7, 1917? A. Only from what 
he said.

Q. Now, do you know whether he was to be 
there early on the morning of the 8th?

Mr. Weinberg: That is objected to as
immaterial and incompetent. This accident 30 
occurred on the evening of February 7th.

The Court: I think it is competent. I
shall overrule the objection.

Defendants’ counsel pray an exception 
to this ruling of the Court.

Exception noted as ground of appeal.
Q. Do you know Mr. Salmon? A. What is 

that?
Q. (Former question read as follows: “Now

do you know whether he was to be there early on ■
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the morning of the 8th?” ) A. In the wintertime 
our work is heavy and it requires a lot of ship-
ping, and there is no question but that he had to 
be there earlier than the ordinary business hours.

Q. Can you say with regard to the 7th and 8th?
10 A. I would say that time of year yes.

Q. Now, you say he lived in Summit? A. He 
did. /

Q. Do you know whose property is there where 
he lived?

Objected to as immaterial.
The Court: (After argument). The

question seems to me to be irrelevant. I 
sustain the objection.

2Q Q. Did the company own the garage at Jonas’s
home? A. No.

Q. Who employed Jonas? A. The company.
Q. But who actually took him into the employ 

of the company? A. The manager.
Q. And you were the manager? A. Yes, sir.
Q. How long had the company had this ar- 

ragement with Jonas; that is, when he had to be 
there early in the morning or worked overtime 
at night that this automobile could be used to 
take him home or bring him back?

Mr. Weinberg: I obect to that. The
witness said there was an understanding; 
he did not say there was an arrangement.

The Court: I do not see that there is
very much difference, but use the word 
“ understanding.” That is the word that 
was used. How long had this understand-
ing existed?

Q. How long had this understanding existed,
40 Mr. Salmon ? A. That I couldn’t say.
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Q. Well, approximately? A. Well, it would 
be only a guess. The young man had the car 
from the time he started to do the shipping, or 
during the shipping.

Q. Who of the company had that understand-
ing with him ? , A. Myself. 10

Q. Did you have a conversation with him that 
brought about this understanding? A. I must 
have.

Q. What was the purpose of this understand-
ing, if you know, that he should use this auto-
mobile? A. That he could use this automobile to 
convey himself to his home and back to the office.

Mr. Weinberg: I object to the question
and answer.

The Court: I sustain the objection. We 20 
know what the understanding was and the 
circumstances. The purpose of it ought to 
be evident.

Q. You paid him cash wages, did you not? A.
I did.

Q. And did the company or did it not pay his 
transportation back and forth? A. It did not.

Objected to as immaterial.
The Court: Proceed. 30

Q. Do you know of your own knowledge 
whether there is any other direct means of trans-
portation from the office of the company to the 
home of Jonas Salmon, the employee of the com-
pany?

Mr. Weinberg: I object to that as be-
ing immaterial.

The Court: The objection is overruled.
Defendants counsel pray an exception 40 

to this ruling of the Court.
Exception noted as ground of appeal.
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Q. Is there any other direct method of trans-
portation from the office of the company? A. 
By train from Maplewood to Summit.

Q. But your business is in South Orange, is it 
not? A. Yes, at the edge of South Orange, 

10 between South Orange and Maplewood.
Q. How far from the railroad station is your 

office? A. I would say about half a mile.
Q. Do you know how far Jonas’s home is from 

the railroad station on the other end? A. I 
would say it was about four minutes’ walk from 
the station; I couldn’t tell you just exactly the 
distance.

Q. Can you tell us whether there were trains 
at all times stopping at this Maplewood station, 

20 half a mile away from your office, to Summit?

Mr. Weinberg: That is objected to as 
wholly immaterial and irrelevant.

The Court: Let us see what the wit-
ness knows about the trains. The ob-
jection is overruled.

Defendants’ counsel pray an exception 
to this ruling of .the Court.

Exception noted as ground of appeal.
30 A. There is a train at 6:10, and the next one

is at seven o’clock, or a few minutes before; 
I don’t know exactly the time, but there is a 
long space betwen the 6:10 and the next train.

Q. And do you know how it was in the morn-
ing at the time Jonas would come to work 
around that time, February 7, 1918?

Objected to as immaterial and irrele-
vant.

Objection overruled.
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Defendant’s counsel pray an exception 
to this ruling of the Court.

Exception noted as ground of appeal.
A. There is a train that gets him in the office 

about seven o ’clock, but that makes it pretty 
late when we are busy.

Q. Then, on February 8, 1918, was he required 
to be there any earlier than seven o ’clock?

Objected to as immaterial.
Objection overruled.
Defendants’ counsel pray an exception 

to this ruling of the Court.
Exception noted as ground of appeal.

A. I would say in heavy shipments during the 
winter it would require him there before seven 
o ’clock.

Q. Can you say whether this understanding 
was had for the purpose of avoiding these delays 
in using other methods of transportation.

Objected to as irrelevant and calling for 
a conclusion.

The Court: I ruled on that before, I 
think, on the ground that if the facts were 
given the purpose ought to be evident.
I sustain the objection.

Q. You do not know, Mr. Salmon, do you, 
whether Jonas performed any work for the com-
pany between the time he left the office and the 
time the collision occurred?

Objected to as incompetent.
Objection overruled.
Defendants’ counsel pray an exception 

to this ruling of the Court.
Exception noted as ground of appeal.



58

George G. Salmon, cross.

Mr, Bedford: You may answer the ques-
tion.

A. I know nothing, with the exception that he 
said he did do nothing.

Q. Never mind what he said. Do you know 
of your own knowledge? A. No.

The Court: The question was as to your 
own knowledge. I understood you to say 
that you only knew what he said, that) 
you did not know yourself. The ques-
tion was as to your own knowledge.

Mr. Weinberg: He went further, your
Honor. He said his brother said he did 
not, and that is on the record.

20 Q. Do you know of your own knowledge
whether this Ford automobile could make 
quicker time between your office and Jonas’s 
home and between Jonas’s home and your office 
than could be made by walking to the railroad 
station and riding on the train that you have 
mentioned that would run in the morning?

Mr. Weinberg: I object to that on the
ground that it must be self-evident that, 
if the automobile ran quicker than the 
train, it would get him there quicker than 
the railroad train would, and if it ran 
slower the opposite would be the result. 
It is self-evident. Also it is incompetent. 

The Court: The objection is overruled.
Defendants’ counsel pray an exception to 

this ruling of the Court.
Exception noted as ground of appeal.

A. He could start earlier in the morning.
Q. And was it or was it not of benefit to the40
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company if Jonas started earlier for the office and 
got there in the usual course of using the auto-
mobile ?

Mr. Weinberg: I object to the question.
It is wholly immaterial. I suppose if a 
man worked longer for an employer, that , 
would be a benefit to the employer. This 
accident did not happen in the morning.

The Court: The objection is overruled.
Defendants’ counsel pray an exception 

to this ruling of the Court.
Exception noted as ground of appeal.
(Question read.)

A. Yes.
Q. Do you know how business was on Febru- 0 

ary 7, 1917, as to whether you were rushed, as 
you said you generally were in the winter time?

Mr. Weinberg: I object to that. He has
stated once, but I object on the further 
ground that it is irrelevant and imma-
terial.

The Court: The objection is overruled.
Defendants’ counsel pay an exception to 

this ruling of the Court.
Exception noted as ground of appeal. 30

A. I couldn’t say at this time.
Q. Did Jonas take this automobile every day 

or not? A. No.
Q. When did he take it, on what occasions?

A. Well, when he worked late, or missed his 
train in working late, or had to be there before 
the train would get him there in the morning.
Redirect examination by Mr. Weinberg:

Q. Where did you live at that time, February 
7, 1917? A. Maple Avenue, Maplewood.

40
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1 Q. And did not live in Summit? A. No.
Q. You said your brother lives with his 

mother? A. Yes.
Q. Did your company pay the garage rent in 

Summit? A. No.

, Recross examination by Mr. Bedford:
Q. Was he directed to use this automobile 

so as to take him home and get him back in the 
morning? A. It was a general understanding that 
he could use the car.

Mr. Weinberg: That was not the ques-
tion.

Q. I asked you whether the understanding was 
that he should use it so as to get him there 

^  earlier in the morning to work? A. Yes.
Q. And as to going home at night after work-

ing overtime, was that the purpose, having him 
work overtime, after train time? A. He had to 
complete his work.

Q. And was the use of the automobile in going 
home so that he could complete his work and 
still get home at a reasonable hour? A. If he 
could use it to an advantage.

^  Further direct examination by Mr. Weinberg:
Q. You say there was a train at 6:10 and one 

around seven. He could take the seven o ’clock 
train home, could he not? A. Yes.

Q. Was there any benefit to your corporation 
arising from the fact that Jonas Salmon could 
get home to his supper earlier?

Objected to as calling for a conclusion.
Objection overruled.
Plaintiffs’ counsel prays an exception to 

40 this ruling of the Court.
Exception noted as ground of appeal.
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A. With the exception that the boy wouldn’t 
work until all hours of the night if he had to 
wait for trains.

Q. Was there any benefit coming to the cor-
poration from the fact that Jonas Salmon could 
get home a little earlier to supper by taking 10
the automobile in preference to the train? A.
No.

Q. What were his regular hours, from when 
to when? A. Well, that is a question that is hard 
to answer.

Q. Did you have any understanding with him 
when he went to work for you as to what time 
the work began and what time it ended? A.
He worked up from practically the office boy 
into the shipping clerk, and other things to do 20 
about the place. The shipping clerk must be 
there before seven and after six; he has to ar-
range his teams after they come in and before 
they go out in the morning.

Q. What time did he start to work in the 
morning? A. The teams start at seven o’clock;

Q. Was it within his discretion to come there 
earlier or later, or was he given a particular 
time? A. When he took the position of shipping 
clerk he was given the time that he had to have 30 
the teams, to make the arrangements so that they 
would be out before seven o ’clock in the morn-
ing.

Q. So that you did not care if he got there 
at five o ’clock or six o ’clock, or what time he 
got there, so long as he performed his duties?
A. As long as he did the work, that was all.

Q. Is that the time the teams went out, irre-
spective of the time that he worked the night 
before? A. Yes, sir.

40
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Q. So that leaving the office by automobile in 
the evening would not send the teams out any 
later or earlier in the morning; they have a 
regular hour for going out? A. Provided he had 
his work finished that night.

10 Q. And how about the teams, then, would they
go out or not? A. No, they wouldn’t.

Q. The teams going out depended on the 
finishing of his work the night before? A. 
Exactly.

Q. And he could finish his work by 6:10 in 
the evening, and he usually did; isn’t that so? 
A. In the winter time it was usually later than 
that.

Q. Do you know how many times he missed 
20 his train before February 7th? A. I couldn’t 

say.
Q. Do you know how far it is from the place 

in Maplewood to the place you have heard of 
here as the.place where the accident happened? 
A. About five miles.

Further- cross examination by Mr. Bedford:
Q. You just said to Mr. Weinberg that he 

would not work all hours overtime if he could 
30 not get home at reasonable hours, did you not? 

A. I said I supposed he wouldn’t work all hours.
Q. And it was for the purpose of inducing 

him to remain and work overtime when neces-
sary to get his work done that the use of this 
automobile was given to him, was it not? A. It 
was for the best interests of everybody that he 
should have the automobile.

Q. And for the best interests of the company? 
A. The company, certainly.

Q. And that was the reason you gave him the40
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use of the automobile when he worked over-
time, was it not? A. Yes.

Q. And it was necessary in the course of his 
duties, you say, to complete his work, so that 
the horses could go out in the morning? A. Yes.

Q. And he might complete the shipping de- 10 
tails by working overtime in the evening; is that 
so? A. Yes.

Q. And then, if he worked overtime, he could 
take this automobile home and get back early 
in the morning and get the teams out, could 
he ? A. Yes.

Further direct examination by Mr. Weinberg:
Q. Now, I wish you would explain that answer 

of yours where you say it was for the benefit 20 
or for the best interests of the company that he 
take the automobile home. Just what do you 
mean by that? A. If the boy did not get there 
in the morning until the train arrived and did 
not finish his work the night before, you can 
appreciate there would be a number of teams 
standing waiting for an order.

Q. Well, if the boy did not attend to his busi-
ness in the morning, what would happen to the 
boy or man that did not attend to business and 30 
get on time on the job? A. Well, I would try 
to make him.

Q. You had the means of making him do 
it? A. If you can get a man to fill their place 
from seven to six and then work overtime.

Q. Well, now, there were mornings when he 
got there at seven o’clock without your auto-
mobile, were there not? A. Lots of them; yes, 
sir.

Q. There was a means of getting there with- 40
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out your machine, was there not? A. Yes, sir.
Q. That was net the only means of com-

munication between Summit and Maplewood? A. 
No, sir.

Q. The question that I want to ask you now, 
10 irrespective of what you have been speaking 

about, is whether or not on the trip out to 
Summit on the day of February 7th, or on the 
anticipated trip in on the next morning, he 
was under any instructions to do anything for 
your company? A. Not to my knowledge; no, 
sir.

Q. Why do you qualify it by saying not to 
your knowledge? Why oo you not answer the 
question? Why do you sav not to your knowl- 

20 edge? Why can't you say yes or no? A. Well, 
I don’t think the question can be answered yes 
or no. H 3 was working for the best interests of 
the company.

Mr. Weinberg: J was speaking about
instructions.

Q. (Question read.) A. Not on that particular 
day.

^ Further cross examination bij Mr. Bedford:
Q. You just said to Mr. Weinberg that if a 

man did not get there early in the morning to 
do his work or work overtime, and so forth, you 
would try to use means to get him to do the 
work. Was this automobile to convey him to 
his home and bring him back again one of the 
means you used to get Jonas to do his work? 
A. Yes.

40
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Motion for Direction of Verdict.

Mr. Weinberg: I want to move for the
direction of a verdict on behalf of the Sal-
mon Company, if your Honor please.
There is no proof in this case connecting 
the George G. Salmon Company with this 
transaction, and nothing to indicate the 10 
relation of master and servant, or nothing 
on which to predicate responsibility of this 
defendant.

The Court: (After argument). I think
that the testimony ( of Mr. Jonas Salmon, 
and also that of Mr. George G. Salmon, 
makes this inquiry a question for the jury.
For this reason I deny the motion.

Counsel for defendant George G. Sal-
mon Company prays an exception to this 20 
ruling of the Court.

Exception noted as ground of appeal.
Mr. Weinberg sums up for defendant 

George G. Salmon Company.

Adjourned until tomorrow, Tuesday,
June 18, 1918, at ten o ’clock, A. M.

THIRD DAY.

Tuesday, June 18, 1918. 30
Met pursuant to adjournment.

Present, counsel as before stated.

Mr. Smith sums up for defendant Jonas Sal-
mon.

Mr. Bedford sums up for plaintiffs.

40
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The Court charges the jury as follows:

Adams, J.:
Gentlemen of the Jury. This action is brought 

by four plaintiffs against two defendants. Un- 
20 der our system of practice several plaintiffs can 

be joined where their claims arise out of the 
same transaction or cause of action. It may in a 
certain view of the case involve what are prac-
tically several verdicts or it may not. The four 
plaintiffs are three minor children: Harold
Depue, a boy who was thirteen years old on the 
27th of April of this year, as his mother says; 
Josephine Depue, his sister, now, I think, about 
the age of eleven, or perhaps about the age of 
eleven at the time of the accident, which occur-
red on the 7th of February of last year, or about 
the age of ten at the time of the accident, and 
Kenneth, a younger son, younger than Harold, 
who was about five at the time of the accident; 
he is now about six. The fourth plaintiff is their 
father, Roy Depue as to whose claim I shall have 
something to say hereafter. He was not a party 
to the accident. The two defendants are the 
George G. Salmon Company, a business organi- 
zation, conducting its transactions in South 
Orange I think about a half a mile or a mile from 
the Maplewood station, and Jonas Salmon a 
brother of George G. Salmon, the president of the 
company, who operated the automobile which 
caused the accident to the minor plaintiffs, and 
who is made a defendant because he was the driv-
er of the automobile; and the company, his em-
ployer, is made a defendant because it is claimed 
by the plaintiffs that the injuries that the 
minor plaintiffs sustained were inflicted by the

40
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driving of the automobile by Mr. Jonas Salmon in 
the course of his duty as an employee of the com-
pany. The legal idea that underlies that is that 
a principal is legally liable for the negligent con-
duct of his agent within the scope of his employ-
ment. 10

Many things are undisputed in this case. That 
an accident occurred in which these three chil-
dren were hurt is not denied. The date was 
February 7, 1917; the hour was from half-past 
six to seven o’clock in the evening of that day.
The place of the accident, with which it is 
possible that some of the gentlemen of the jury 
may be acquainted, was very near the junction 
of Morris Avenue and Springfield Avenue. Mor-
ris Avenue is an avenue which sweeps down from £(> 
Summit and, coming in from the south, joins 
Springfield Avenue. The accident occurred near 
the junction of those two avenues, and occurred 
on Morris Avenue at a point south of the junc-
tion of Morris and Springfield Avenues. The 
minor plaintiffs were hurt because, as they Were 
going west on Morris Avenue to a store to which 
their mother had sent them to get some eatables 
for family use, a Ford business car driven by 
Mr. Jonas Salmon, the car itself being owned by 
the Salmon Company, which employed him, go-
ing in the same direction, overtook the children 
and collided with them, and they were hurt.

There are three great questions in the case,
First, at the time of the accident was Jonas 
Salmon acting in the service of his employer, 
the George G. Salmon Company? If he was 
then acting in the service of the company, and 
the accident happened while he was running the 
car in the course of his employment, then the

40
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company which employed him, as well, of course, 
as he himself, was liable. They were both 
legally liable for the consequences of any want 
of due care and reasonable prudence on his part. 
On the other hand, if Jonas Salmon was not then 

2Q acting within the course of his employment, but 
was acting outside of it, then the company, his 
employer, is not liable for his conduct and the 
case is not made out against it, though he, of 
course, like any other man, is liable for his own 
negligence. It is a question for the jury whether 
Jonas Salmon at this time was acting within the 
scope of his employment, and I must say, as 
counsel have said, that I think that the testimony 
of Mr. George G. Salmon and of his brother, 

2Q Jonas, did them credit. It was evidently con-
scientious and truthful.

Briefly, the evidence was this: that Jonas was 
employed by his brother’s company. It appears 
from some part of the proceedings that he is not 
yet of age, but that he had considerable ex-
perience in running an automobile. It appears, 
as I have said, that this Ford delivery automobile 
was owned by the company, and that Jonas had 
pretty long hours. He had to be at the factory, 
if that is the proper name for the building where 
the business was carried on, in South Orange, 
before seven o ’clock in the morning, and he 
lived in Summit, and his hours began at seven 
or before seven. It appears that he had to be 
there before seven in order to get the wagons 
loaded and get the order off. The delivery 
wagons were bound to leave at seven, so that 
he had to be there before seven, and especially 
in the busy season, and this was the busy season, 
the winter season, he often had to work after

40
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hours; that is, after six o ’clock. He lived with 
his mother, in Summit, at 58 Elm Street. Mr.
George G. Salmon, his brother, testifies that there 
was a general understanding that Jonas could 
use the car when he worked overtime or when 
he had to be down early in the morning. Mr. 10 
George G. Salmon was asked who was to decide 
that, and he said that Jonas had to determine 
for himself whether he would work overtime or 
be there early the next morning, and there is 
no question that he did have to be there ,early 
on the morning of the 8th of February, 1917.
The shop was half a mile from the Maplewood 
station. There was a train that left Summit at 
6:10 in the morning and another that left at 
seven, and then there was a long space between. 20 
Jonas does not mention the next train, I think.
The 6:10 train was a pretty early train, and the 
seven o ’clock train would be too late to get Jonas 
down in time, before seven, so that he could get 
off the wagons. The train got him down at 
about seven o ’clock, but that made him late in 
heavy winter shipments. On redirect examina-
tion he said that there was a general under-
standing that he could use the car to get him 
there early in the morning for work. That is 
all I have to say about that part of the case.
It is for you to say whether on this 7th of 
February Jonas Salmon, in driving that car in 
the vicinity of the junction of Morris Avenue 
and Springfield Avenue, on his way home, was 
acting within the sphere of his employment— 
whether he had an actual or implied authority 
from the company to use the car for that pur-
pose. Of course, if he was going to come down 
in the car the next morning, he had to take it 40
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to Summit at night, or there would be no car 
to come down in early the next day. If he was 
acting outside of the authority ‘ of the company, 
then the company disappears from this case; 
there is nothing to hold them, because in what 

10 he did he was not their agent, and your verdict, 
if that is your conclusion, would be in favor of 
the defendant company and against the plain-
tiffs. On the other hand, if you think that Jonas 
Salmon had the authority of the company with 
him in driving that car at that time and at that 
place, then the company became legally liable 
for any negligence of his that there occurred 
and resulted in injury to other persons. That 
is the first question, the question whether the 

20 driver of the car carried with him the authority 
of the company, so as to make the company 
liable for his negligence.

If Jonas Salmon was acting under the au-
thority of the company, then the next question 
is, Was some want of due and reasonable care 
on the part of Jonas Salmon a cause of the 
accident? Consider all the circumstances of the 
case; consider whether the neighborhood was 
populous or not. What was the character of the 

30 locality? What was the condition at the time 
of the accident of the natural and artificial light 
at that point? What was the rate of speed of 
the Ford car? What was the place where the 
children were when the car struck them ? Con-
sider whether the driver of the car, Mr. Jonas 
Salmon, should have seen them if he was exer-
cising due and reasonable care, whether he 
could and should have either stopped or checked 
his car so as not to injure them if he had been 

40 exercising the powers of observation within his
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command, and whether in approaching this in-
tersection he should have blown his horn as a 
signal of his approach. Did he blow it? He 
does not say that he blew it. Harold says that 
he heard no horn, but heard what he called 
the rattle of the car. The case, however, does 10 
not turn on whether a horn was or was not 
blown. The question, precisely stated, is, If 
the horn was not blown, was that fact a cause 
of the accident? Harold said that when he 
heard the rattling of the car he told his brother 
and sister to get him out of the wagon. He, 
with a chivalry that would not have been re-
markable in a man, but perhaps was rather 
characteristic o f a boy, was making the others 
pull him. At any rate, he did not get put of 20 
danger. If a horn had been blown, would it 
have been likely to save him and the others 
from injury?

You will consider also the fact that Jonas 
Salmon testified that a car with glaring head-
lights was coming down Morris avenue towards 
him, and that when it was near him it dazzled 
his eyes so that he could not see. He said th»* 
he did not see these children and the little 
express wagon before his car struck them. In 30 
this connection you may ask yourselves whether 
such a blinding‘glare is a danger of road travel 
the existence of which a chauffeur should recog-
nize, so that he should act with increased pru-
dence in view of it, or the possibility of it, and 
not go blindly on to a possibility, at least, of 
injury to others, and should stop or check his 
car until he could see clearly before him.

Other features of the case will, no doubt, sug-
gest themselves to you. Consider everything. 40
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If some want of due and reasonable care by 
Joseph Salmon was a cause of the accident, that 
points toward a verdict in favor o f the plain-
tiffs, subject, however, to the third question, 
which is this: Did any one of the minor plain- 

10 tiffs, these three children, exercise the degree 
of care and discretion to be reasonably expect-
ed of persons of his or her age and experience 
or did any one of them fail to do so, and was 
such failure a cause of the accident to the one 
who so failed? This question, however, hardly 
applies to little Kenneth, who was only five years 
old, and who was, moreover, under the charge 
and care of his older brother and sister. If 
they were neglectful of him, their neglect cannot 

20 be imputed to him, under a rule that I shall 
mention before I close; but the question does 
apply to Harold and Josephine, who were old 
enough to have some responsibility. They were 
familiar with the locality; they were familiar 
with the fact of travel and the nature of travel, 
and the question is whether they acted with 
such prudence and discretion as was fair to ex-
pect of them under the circumstances. If you 
are led to that conclusion, that either of the 

3d two older children, Harold and Josephine* failed 
to exercise the care and discretion which was 
reasonably his or her duty , to exercise, and that 
such failure was a cause of his or her injury, 
then that child cannot recover, and your verdict 
as to him or as to her should be in favor of the 
defendants. On the other hand, if you acquit 
the children of any want of reasonable care, 
in view of their tender years, then they are 
entitled to your verdict.

40
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It may occur to you, as has been urged in 
one aspect of the case, that the father was 
imprudent in letting his children go out as they 
did. In point of fact, it was the mother who, 
in his presence and with his knowledge, sent 
them to the store. The rule on that subject, 
which is Well settled in this state, is this: that 
the negligence or want of care of a person in 
charge of a minor child is not imputed to the 
child, so that, if a nurse or an attendant or a 
parent or an older sister is careless, does not 
look after the child of whom he or she is put 
in charge, that fact does not prejudice the child; 
the child is not responsible for that negligence. 
The question that does arise is a question clear 
of that, between the person who inflicted the 
injury and the children, whether the negligence 
of the defendant is established, taking into ac-
count, as 1 have already remarked, whether the 
children were ’ of .sufficient maturity to have 
some responsibility for their own safety which 
they have not come up to.

I shall now speak of the subject of damages.
If the plaintiffs or any of them are entitled to 

recover, they are entitled to recover compensa-
tion for physical injury. Harold was hurt more 
than the others. Dr. Bowles has told us about 
him. He had a scalp wound and the scalp was 
torn away from the front toward the back; the 
tear, or laceration, went all the way through 
the soft tissues and the periosteum, or the lin-
ing membrane of the bone, down to the bone 
itself. Five stitches were put in it, and when this 
flap had been replaced, which covered quite a 
large area of his skull, so that the skull was 
visible, there was an adhesion of the scar tissue

10

20

30
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to the bone toward the front of the scar, which, 
at that point made it immovable, or not freely 
moveable, as one’s scalp is naturally, which, 
according to Dr. Bowles, was injurious, likely 
to occasion pain. It is said that the boy com- 

10 plained of headaches. Kenneth’s most serious
injury was to the bridge of his nose. I do not 
know whether that means the bone: I suppose
not; it is probably the tissue below the bony 
growth that was flattened, and his mother testi-
fied that he did not seem to breathe well. She 
says, “But I do not think it troubles him so 
much now. He sleeps with his mouth open.” It 
probably produced a closing of the passage there 
to some extent. Josephine, I think, was very 

20 little hurt.
What a person who is injured in an accident 

is entitled to is compensation for his pain and 
for the disfigurement. A scar is a disfigurement, 
and, in the opinion of Dr. Bowles, the hair will 
not grow on Harold’s head where his scalp was 
torn away, so that it will probably remain a dis-
figurement of his head. It may be possible, as 
his hair grows to camouflage it by brushing the 
hair over it; but, nevertheless, there will be a 

30 bald place on the boy’s head, which is a dis-
figurement, and that is injurious to a boy, and 
injurious to a young man or a grown man. That 
is one of the results of the accident, and that is 
to be considered.

Boy Depue, the father, claims for his disburse-
ments. As head of the family, he was bound to 
pay the expense of his children’s sicknesses. 
Harold was a month at the hospital, at $16 a 
week. Mr. Depue says that he paid $60 to Dr. 

40 Thurston for services for Harold, and there was



75

Charge.

a hospital bill of $90 for Harold. There was 
some service rendered after he was discharged,
I suppose, and perhaps there was a bill for an 
operation. I do not remember how the $90 was 
made up. For Kenneth there was a bill of 
$23.50 for services to him, and the father says 10 
that he paid $4.50 for this express wagon which 
was demolished, and the clothes which the chil-
dren wore were torn and could not be used. 
Harold’s suit cost $9, Josephine’s, $8 and Ken-
neth s, $4. But it is said that Mr. Depue ought 
not to recover anything of these disbursements 
which he has made because he was imprudent 
in letting the children go out at that time, in 
not countermanding the direction of his wife 
to the children to go to the store, he being -the 20 
head of the famliy, and he cannot be held 
blameless on that account; that, although that 
may not impair the children’s cause of action, 
as I have explained, it ought to disable him 
from reimbursement for what he has paid in 
consequence of an accident which he ought not 
to have allowed to take place. That also is a 
question for you. In considering that question 
you may remember that the children were in 
the habit of going to the store, which was a 30 
few blocks away, and that Morris Avenue af-
forded the first part of the natural trip to the 
store, which afterwards turned off on another 
street. I will not say these parents were in 
humble circumstances, but they do not seem to 
have employed any servant or attendant on their 
children, but threw the children on their own 
responsibility, as is so common in our American 
country life, and I will leave it to you to say 
whether it was want of care on the part of the 40



76

Charge.

father to allow these children to go in the 
dusk of the day—it was hardly night and hardly 
daylight; it was between the two—«to the store, 
where they, or some of them, had been in the 
habit quite frequently of going on similar er- 

10 rands. If you conclude that Mr. Depue acted 
with disregard of the safety of *his children in 
letting them go, I shall charge that his claims 
for reimbursement should be disallowed; you 
would give him nothing. I do not know of any 
case which rules precisely like this, but it seems 
to be logical. If, on the other hand, you con-
clude that he was not to blame, then, if you 
find for the plaintiffs, you will give him a ver-
dict for what he has paid out. His claim de- 

20 pends on theirs.
There is also, I think, a claim in the complaint 

that Harold’s services in the future may be not 
so useful to his father as they otherwise would 
have been. I do not think the proof sustains 
that claim very well. Harold’s general health 
does not seem to have been impaired. He looks 
like an active boy. The father is entitled to 
the services of his children until they are twen-
ty-one years old or emancipated. It is difficult 

30 to pick out from the evidence in the case any 
definite loss of service incurred by Mr. Depue in 

» consequence of this accident. I leave it to you, 
however, as the claim is made in the com-
plaint, whether it is satisfactorily made out. 
¡You are the judges.

I am requested to charge certain propositions 
both by the counsel for the plaintiffs and the 
counsel for the defendants. The requests on 
behalf of the plaintiffs relate to the rate of 
speed. I am asked to refer to Section 23 of the40
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Charge.

Motor Vehicle Law of this State, passed in 1905.
I am going to read you the section, so that you 
may see what the law is: “ The following rates of 
speed may be maintained, but shall not be exceed-
ed, upon any public street, public road or turn-
pike, public park or parkway, or public driveway, 10 
or public highway, in this State by anyone driving 
a motor vehicle.” This was the law at the time 
when the accident occurred. There has been a 
subsequent statute which it is not necessary to 
mention. “ (1) A speed of one mile in seven 
minutes upon the sharp curves of a street or 
highway or when turning a corner, and a speed 
of one mile in four minutes at the junction or 
intersection of a prominent cross-road where 
such a street, road or highway passes through the 20 
open country. The term ‘open country’ meaning 
where houses are an average more than one 
hundred feet apart. (2) A speed of one mile in 
five minutes where such street or highway passes 
through the built-up portion of a city, town, 
township, borough or village where the houses 
are an average less than one hundred feet apart.
(3) A speed in one mile of four minutes within 
two hundred feet of any horse or other beast of 
draught or burden upon the same street or 30
highway; provided, however, that such speed, . 
not exceeding twenty miles per hour, shall be 
lawful in the open country as may be necessary 
in order to pass a vehicle travelling in the same 
direction, but the speed shall be diminished forth-
with if necessary to comply with the provisions 
of this act. (4) Elsewhere, and except as 
otherwise provided in Subdivisions One, Two 

Three of this section, a speed of one mile i,n 
three mintes that is, twenty miles an hour. 40



78

Charge.

You will remember what the testimony is as 
to the rate of speed that the Ford car was main-
taining. I am asked to say that an excess of 
speed is negligence because it is in violation of 
the Motor Vehicle Act. I would rather say that 

10 it is evidence on the subject of negligence. It is 
possible for a vehicle to go at the rate of forty 
miles an hour and hurt nobody. It would be a 
violation of the act and a penalty might be im-
posed by fine or imprisonment. It is not neces-
sary to go into that. The act provides its own 
penalty. But as between a plaintiff and a de-
fendant, if nobody was hurt, it would make no 
difference how high the speed was. So it is quite 
possible to imagine a rate of speed which would 

90 not at all violate the Motor Vehicle Act and yet 
would be grossly negligent. The situation might 
be such that, if a motor car were moved even at 
the rate of one mile an hour, it would be the 
grossest negligence. The speed, as I said, is evi-
dence on the subject of negligence. Whether 
under the circumstances of any particular case 
it was negligence which contributed to the acci-
dent is a very different question, and it is a 
question for the jury. That is the real point. 

gQ On behalf of the George G. Salmon Company
1 have several requests to charge, which I shall 
now read.

The first proposition is this: “Before the de-
fendant Salmon Company can be found guilty of 
negligence the jury must first find from the evi-
dence that the defendant Jonas Salmon was en-
gaged in the performance of an act for the 
benefit of the company, with its knowledge and 
assent, either expressed or implied.” That I 

.̂0 have already said, and I so charge.
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Charge.

The second request I deny except as I have 
charged.

The third request I charge: “Even though
the defendant company, by reason of its con-
tract of hiring with the said Jonas Salmon, was 
under a legal duty to permit him to use the 10 
automobile, unless the said automobile was being 
used for some purpose and benefit to the cor-
poration, it cannot be held responsible.”

I charge the fourth request: “ If, notwithstand-
ing reasonable care on the part of the defend-
ant Jonas Salmon, the accident occurred, neither 
of the defendants can be held responsible for the 
injuries sustained by the plaintiffs.” They can-
not either of them be held if reasonable care 
was used by Jonas Salmon. 20

The fifth request I charge: “The mere occur-
rence of the accident is not sufficient to hold the 
defendants responsible for the accident; the jury 
must go further and find that the accident was 
caused by the negligence of the defendant Jonas 
Salmon.”

The sixth request I charge: “The burden of
proving the defendant Jonas Salmon guilty of 
negligence rests upon the plaintiffs.” The ques-
tion is whether the plaintiffs’ cause of action as 30 
they set it up is established, in the judgment of 
the jury, by the greater weight, by the prepond-
erance of the evidence.

The seventh request I charge, with one verbal 
alteration, substituting for the word “night” the 
words “ at the time when the.accident occurred.”
“ If the jury determines that the two older chil-
dren were capable of understanding the danger 
of their conduct in going upon the roadway at 
the time when the accident occurred, and that 40
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Charge.

that conduct contributed to the happening of the 
accident, those plaintiffs cannot recover.”'

Then I am requested to say what I have said 
as to Roy Depue’s claim : “ If the plaintiff Roy 
Depue was guilty of negligence in sending or 

10 permitting, the children upon the roadway*, and 
that negligence contributed to the accident, the 
plaintiff Roy Depue cannot recover for any losses 
sustained by him for doctors, nurses, hospital 
and medical bills.” I charge that.

The ninth request I deny except as I have 
charged.

The jury retires.

The Court: I am wondering whether I ought
not to have said to the jury that they must find 
separate verdicts in the case of each one of the 
three children, if they find in favor of the plain-
tiffs.

Mr. Smith: Well, they must do that. I think 
they understand it. You mean whether you 
should have specifically said that?

The Court: Yes. I think I had better call
, them back.

The jury returns into court.

The Court: Gentlemen of the Jury. It oc-
curred to me that perhaps I did not make it quite 
clear what the form of your verdict ought to be 
in case you found for the plaintiffs.

We are really trying four cases in one, and 
if you should find that the plaintiffs have estab-
lished their claims, you would have to give a ver-
dict for each one of the four for the amount 
to which the proof seems to lead: one for Har-
old, one for Josephine, one for Kenneth and one 

40 for the father for his disbursements. On the
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Plaintiffs* Requests and Exceptions.

other hand, if the plaintiffs’ claims are not made 
out, of course, a verdict for the defendant would 
cover the case. That is all I wanted to say.

The jury again retires.

PLAINTIFFS’ REQUESTS AND EXCEPTIONS.
Plaintiffs’ counsel respectfully .requests the 

Court to charge as follows:

(1) That under section 23 of the Motor Ve-
hicle Law of this state a speed of one mile in 
seven minutes (that is eight and onehalf miles an 
hour) upon the sharp curves of a street or high-
way, or when turning a corner is lawful, and
any speed in excess thereof at such places is in 20 
violation of the Motor Vehicle Act and negligent.

Denied except as charged.

Plaintiffs’ counsel prays an exception to the 
refusal of the Court to charge specifically as re-
quested.

E xcep tion  noted as ground o f appeal.

(2) That under section 23 of the Motor Vehicle 
Law of this state a speed of one mile in five min-
utes (that is twelve miles an hour) where such 30 
street or highway passes through the built up 
portion of a city, town, township, borough or vil-
lage where the houses are on an average of less
than one hundred feet apart, is lawful, and any 
speed in excess thereof at such places is in viola-
tion of the motor vehicle act and negligent.

Denied except as charged.

Plaintiffs’ counsel prays an exception to the 
refusal of the Court to charge, specifically as re- 40 
quested.

E xception  noted as ground o f  appeal.
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Defendant’s Requests and Exceptions.

• REQUESTS TO CHARGE AND EXCEPTIONS 
OF DEFENDANT GEORGE G. SALMON 
COMPANY.

The Court is respectfully requested to charge
10 f°^ow n̂8 propositions of law on behalf of

the defendant, George G. Salmon Company:

(1) Before the defendant Salmon Company 
can be found guilty of negligence the jury must 
first find from the evidence that the defendant 
Jonas Salmon was engaged in the performance 
of an act for the benefit of the company, with 
its knowledge and assent, either expressed or 
implied.

Charged.
20 i(2) The mere fact that the corporation per-

mitted the defendant Jonas Salmon to use its 
automobile to take him to his home after work-
ing hours and to bring him back to its busi-
ness in the morning is not sufficient to find the 
defendant guilty for an act of negligence com-
mitted by the defendant Jonas Salmon wjiile 
using the automobile for the purpose mentioned.

Denied except as charged.

30 Defendant’s counsel pray an exception to the
refusal of the Court to charge specifically as 
requested.

Exception noted as ground of appeal.

(3) Even though the defendant company, by 
reason of its contract of hiring with the said 
Jonas Salmon, was under a legal duty to permit 
him to use the automobile, unless the said auto-
mobile was being used for some purpose and

40
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Defendant's Requests and Exceptions.

benefit to the corporation, it cannot be held 
responsible.

Charged.

(4) If, notwithstanding reasonable care on
the part of the defendant Jonas Salmon, the

• 10accident occurred, neither of the defendants can
be held responsible for the injuries sustained
by the plaintiffs.

Charged.

(5) The mere occurrence of the accident is 
not sufficient to hold the defendants responsible 
for the accident; the jury must go further and 
find that the accident was caused by the defend-
ant Jonas Salmon.

Charged. 20

(6) The burden of proving the defendant 
Jonas Salmon guilty of negligence rests upon the 
plaintiffs.

Charged.

(7) If the jury determines that the two older 
children were capable of understanding the 
danger of their conduct in going .upon the road- 
day at night and that that conduct contributed
to the happening of the accident, those plain- so
tiffs cannot recover.

Charged as modified.

Defendant’s counsel pray an exception to the 
refusal of the Court to charge specifically as 
requested.

Exception noted as ground of appeal.

(8) If the plaintiff Roy Deque was guilty of
negligence in sending or permitting the children 
upon, the roadway, and that negligence con- 40
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Stipulation as to Facts Proven by Plaintiffs.

tributed to the accident, the plaintiff Roy Depue 
cannot recover for any losses sustained by him 
for doctors, nurses, hospital and medical bills. 

Charged.

(9) The same general duty to observe care

city and upon a crowded thoroughfare does not 
cffevolve upon the driver of an automobile out 
in the open country, and upon a roadway more 
or less frequented by pedestrians.

Denied except as charged.
Defendant’s counsel pray an exception to the 

refusal of the Court to charge specifically as re-
quested.

Exception noted as ground of appeal.

Stipulation  as to Facts Proven "by P lain tiffs.

NEW JERSEY COURT OF ERRORS 
AND APPEALS

Geo r g e  G. Sa l mo n  Co mp a n y , et stipulation

It is agreed by and between counsel for the 
plaintiffs, and counsel for the defendant George 
G. Salmon Company, that the following consti-
tutes the gist of plaintiffs’ case as presented at 
the trial of the above said cause.

^  by the driver of an automobile in a crowded

al.,

Har o l d  Dep u e  et al.,
Plaintiff s-Appellees,

Defendants-Appellants.

v.
Action at Law

/

4 0
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Stipulation-as to Facts Proven by Plaintiffs.

Plaintiffs proved that the defendant George G. 
Salmon Company was the owner of an automo-
bile which was driven by the defendant, Jonas 
Salmon, on February 7th, 1917; at the time the 
collision, set forth in .the pleadings, occurred, 
and that Jonas Salmon was ah employee of 10 
George G. Salmon Company on February 7th,
1917; that three of the plaintiffs who were infant 
children of the plaintiff, Roy Depue, were negli-
gently run into by said automobile driven by 
said Jonas Salmon, at about 6:30 o;clock, in the 
evening, on said day.

Defendant, George G. Salmon Company, there-
upon move for a non-suit on the ground that 
under the above proofs, there was no evidence 
showing that at the time of the accident, the 20 
said Jonas Salmon was operating the automobile 
in question as the servant or agent of the said 
defendant, George G. Salmon Company.

Motion denied.
Defendant counsel prays an exception to the 

ruling of the court.

HENRY P. BEDFORD,
Attorney for Plaintiffs.

BENJAMIN M. WEINBERG, 30
Attorney for Defendant,

George G. Salmon Company.

[2009]
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Hew Jersey Court of Errors and Appeals
H ar o l d  De p u e , Jo s e p h in e  De -

pt j e a n d  K e n n e t h  D e p u e , 
b y  Ro y  D e p u e , t h e ir  n e x t  
f r ie n d , a n d  Ro y  De p u e ,

Plaintiff s-Respondents, 
vs.

On Appeal 
from  E ssex  
County Cir-
cuit Court.

Ge or ge  D. Sa l mo n  Co m p a n y , a  
Co r po r a t io n ,

Defendant-Appellant.

Brief o f Henry P. Bedford for Respondents.

The defendant below appeals from the denial by 
the trial court of its motion to direct a verdict op 
the ground that “ There is no proof in this case 
connecting the George G. Salmon Company with 
this transaction, and nothing to indicate the rela-
tion of master and servant, or nothing on which to 
predicate responsibility of this defendant” (Case, 
p. 65, 1. 10).

At the time of the collision, 6.30 o’clock in the 
evening of February 7, 1917, Jonas Salmon, an 
employee of the defendant company was driving its 
automobile and negligently ran into the three small 
children of plaintiff, Roy Depue (Case, p. 85,1. 10).

Conveying himself by its automobile to and from 
the plant was one of the means used by the com-
pany to get its employee to do its work, wnich re-
quired him to get there in the morning before the 
train arrived (Case, p. 64,1. 30, and p. 63,1. 20).

Plaintiff’ s proofs made a case for  the ju ry  and 
this case was strengthened by the defendant.

Point 1.



The points served by the appellant state, “ It will 
be argued in the brief that when the plaintiff rested 
a prima facie case was not made out against the 
defendant .Salmon Company.”

The grounds of appeal are based only on the re-
fusal to direct a verdict (Case, p. 2, 1. 30). But if 
the question of non-suit were available here it must 
be resolved in favor of plaintiffs. Thé stipulation 
(Case, pp. 84 and 85), shows the proofs made by 
plaintiff.

It being admitted that the defendant company 
was the owner of the auto, and its servant the 
driver, if the driver was not on the business of the 
owner that was; something to be shown by the 
defendant. But the defendant’s case only strength-
ened the claim of the plaintiff as shown by evidence 
hereinafter cited.

Edgeworth vs. Wood, 29 Vr., 463-468.
Dennery vs. Great Atlantic & Pacific Tea Co., 

81 Atl., 862.
And under the cases defendant’s evidence would 

be considered with plaintiffs.
“All pertinent evidence exhibited in the bills 

of exception must be considered in reviewing 
the denial of a motion to non-suit, for if, when 
made, there was a failure of proof in some 
respect and the defect was supplied in the evi-
dence afterward adduced, the error of the 
refusal will not lead to a reversal of the judg-
ment.”

W. J. é  Seashore R. R. Co. vS. Welsh, 62 L., 
655 at 657, E. & A., 1898.

Dennery vs. Great Atl. & Pac. Tea Co., 81 
Atl., 862.’

Many authorities hold that when a prima facie 
case has been made out by proof of ownership of 
the auto the case must go to the jury notwithstand-
ing the defendant produces the servant to testify
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that he was not serving the master at the time the 
accident happened, it being then a question of fact 
on conflicting evidence.

Healy vs. Bernstein, 168 N. Y. S., 44, 1918.
But in the present case the evidence of the serv-

ant and of the master whs to the effect that the act 
was being done for and at the direction of the 
master which brought the case well within the rule 
in New Jersey and other jurisdictions as shown 
under Point II.

Point 2 .

The act of Jonas in driving the auto at the time 
of the collision was authorized and required by the 
master, under the master’s control, connected with 
its affairs, in furtherance of the master’s service 
and within the line of his duty under his employ-
ment.

The defendant corporation, in the person of 
Jonas Salmon, was thking the auto home for use 
in the morning to bring itself back, in the person 
of Jonas, in time to get its teams out. It was doing 
more than that; it was transporting him home at 
night and back to the plant in the morning when 
it was busy, for its own particular benefit and in 
furtherance of its interests. It required a man to 
work early and late, to be at its plant before train 
time in the morning and to work late in the evening, 
depending on how busy it was ( Case, p. 48, 1. 20).
Its office was a half mile from the railroad station 
(Case, p. 56, 1. 10). After the train at 6.10 in the 
evening there wras not another until seven o’clock 
and in the morning there was a train that got him 
to the office at seven o’clock but he was required 
to be there before seven o’clock (Case, p. 56, 11. 10 
and 30). He could start earlier in the morning and 
it wTas of benefit to the company if Jonas started 
earlier (Case, p. 58, 1. 40). “ The boy wouldn’t

g n g j e  UbraCf
Iter* J®r8®V
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work until all hours if he had to wait for trains” 
(Case, p. 60,1. 30). The teams going out depended 
on the finishing of his work the night before and 
it was for the benefit or best interests of the com-
pany that he take the automobile home (Case, p. 62,
I. 10, and p. 63, 1. 20). The president, manager 
and holder of the controlling stock, says, “ that on 
the trip out to Summit on February 7th, and on 
the anticipated trip in, on the next morning Jonas 
was working for the best interests of the company, 
and that the automobile to convey him to his home 
and bring him back again was one of the means 
used to get Jonas to do his work” (Case, p. 64,
II. 20 to 40). Jonas worked up from practically 
the office boy to shipping clerk, and other things to 
do about the place (Case, p. 61, 1. 20); he had been 
in the employ of the company for five years and had 
learned his duties on February 7th, 1917; he had 
been driving for the company ever since he was in 
its employ; had to determine for himself whether 
he was to be there early in the morning and work 
overtime at night, and “ there urns an arrangement 
that he was to take the automobile to convey him-
self to his home when he worked overtime or bring 
himself back when he was to be there early in the 
morning”  (Case, p. 51, 1. 30; p. 52, 1. 15; p. 53, 11. 5 
to 20). He had worked overtime on February 7th 
and had to get there by half past six the next morn-
ing; and there was no train that would get him 
there and he took this automobile home “ so that he 
could get back early enough in the morning”  (Case, 
p. 41, 1. 40; p. 45, 11. 10 to 30; p. 54, 1. 5). He did 
not take it every day (Case, p. 59, 1. 30).

The trial judge in his charge aptly says: “ Of 
course if he was going to com edow n in the car the 
next morning, he had to takedt to  Summit at night, 
or there would be no car to come down in early the 
next day”  (Case, p. 29,1. 40).

The evidence above cited was amply sufficient to
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justify a verdict for the plaintiffs under UiiHfcfirst 
and second requests to charge and defendant’s 
motion for the direction of a verdict is without 
merit on this appeal (Case, p. 78, 1. 30 and p. 79, 
1. 10) .

Defendant’s Cases.

The following are the cases cited by defendant in 
the points served. We have examined them all 
and found no support for defendant’s contention.

Doran  vs. Thomsen, 74 L., 445, Sup. 1907, is a 
decision on demurrer to a declaration and contains 
nothing pertinent to the present case except the 
statement at foot of page 447 that whether the act 
of the servant be done in the course of his employ-
ment or not “ Must depend upon the facts of each 
particular case

Doran  vs. Thomsen, 76 L., 754, E. & A., 1908, lays 
down principles fully sustaining the action of the 
trial judge in this case as is hereinafter shown, 
and the . reversal was upon the ground that there 
was nothing to show that the defendant’s daughter 
was using the auto within the line of her duty. It. 
is distinguished in Jennings vs. OJcin, 97 A., 249 at 
250 E. & A., 1916. The quotation from Mr. Wood in 
the Doran case at page 757 (this brief, p. 10, bot-
tom), fully sustains the present case.

Doran  vs. Thomsen, 76 L., 754 at 757, E. & 
A., 1908.

Missel vs. Hayes, 86 Law, 348, is in point for 
pjlaintiff as hereinafter shown at page 12.

Evers vs. Krouse  is not in point for it deals with 
an act “ done by the servant while engaged in the 
work of his master, entirely disconnected therefrom, 
done, not as a means or for the purpose of perform-
ing that work, hut solely for the accomplishment of 
the independent malicious or mischievous purpose 
of the servant

Evers vs. Krouse, 70 L., 653 at 655, 657.
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H oller vs. Ross is not in point for defendant as 
the servant was there “ engaged in a willful and 
wanton trespass outside the line of his duty” p. 329. 
But the rule laid down in this ease fully supports 
the action of the trial court “ For all acts done by a 
servant in obedience to the express orders or direc-
tions of the master, or in the execution of the 
master’s business, within the scope of his employ-
ment, and for acts in any sense warranted by the 
express or implied authority conferred upon him, 
considering the nature of the sen:ice required, the 
instructions given and the circumstances under 
which the act. is done, the master is rcsponsv le.”

H oller  vs. Ross, 68 L., 324 at 328, E. & A., 
1902.

Ritchie vs. Waller, 28 Atl., 29, 30.
In the present case the act of the servant in driv-

ing home so as to have the auto to bring him back 
in the morning, was not onlv “ warranted” but was 
required  by the express and implied authority con-
ferred upon him, and “ considering the nature of 
the service required”^, e., that he should be there in 
the morning to get the wagons off before the time 
that any train would get him there, and the 
“ circumstances under which the act is done” i. e., 
upon the implied, yes, the express reouest, that he 
transport himself to and from his home in further-
ance of their business and for their benefit, the 
master is responsible in this case.

Jcnninas vs. Oldn is in point for plaintiff on tie 
roint of master and servant, as this court said that 
teas a question for the jury and the reversal is ex-
pressly put upon the ground of reiection of evidence 
which was a part of the res gestae.

Jennings vs. Oldn, 88 L.. 659, E. A., 1915.
We have examined all of the cases cited by de-

fendant and find that in each instance the decision
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is based on the ground that the particular journey 
then in question was a deviation or independent 
journey. In the present case it was neither. Yet 
if it could in any sense be so regarded, it would be 
a question for the jury under the rule laid down in 
this State.

Jennings vs. Okin, 97 A., 249 at 250, E. & A.,
1916.

Van Blarcom  vs. Dodgson, 115 N. E. 443 (N. Y .), 
is not in point, but recognizes the principle at page 
444 that if the owner of the car causes someone to 
drive the same for the benefit of members of his 
family it is familiar law that such driver may be- . 
come the agent of the owner. And so in the present 
case the owner having caused Jonas to drive the 
car for the benefit of the company, he became the 
agent of the company. See H ealy  vs. Bernstein, 
168 N. Y., Supplement 44 (1918), for true state-
ment of New York rule.

Solomon  vs. Commonwealth Trust Co,, 100 Atl., 
534, a Pennsylvania case, is not at all in point. It 
is on the question of deviation which does not enter 
into the present case.

In Slater vs. Advance Thresher Co., 107 N. W., 
133 at 134 and 135, it appears that the driver “was 
not engaged in using it for the purposes for which 
it was furnished him, but, on the contrary for ends 
entirely personal to himself. It is not in point.

Schoenherr vs. B art field, 158 N. Y. S., 388, is in 
the same class, the driver there having gone out on 
business purely his own, the court stating at page 
392 that it is not proved that he went on the journey 
incidentally to test the car of his master.

Brinkman vs. Zuckerman, 159 N. W., 316, relates 
to an act of the servant, “while doing something 
relating to his own affairs exclusively, and in 
nowise connected with his master’s service.”

Steffen  vs. McNaughton presents a situation just
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the opposite of the present case. Speaking of the 
period during which the driver was at dinner, the 
court says, -While he was so engaged, his employ-
ment and the relation of master and servant were 
suspended for the time being, unless the facts of the 
ease show that the defendant consented to the 
chauffeur ay ailing himself of this use of the machine 
to facilitate his labor and service, and in further-
ance of the defendant’ s interests ”

Steffen  vs. McN aught on, 124 N.W ., 1016 at 
1018, Wis., 1910.

Symington vs. Sipes is another case of the class 
where a chauffeur, in violation of orders, drove 
solely for his own pleasure. It is not in point. 88 
Atl., 134 Md., 1913.

Luckett vs. Reighard, 93 Atl., 773, if anything, 
favors the plaintiff here, as does the case of State 
vs. Benson, 100 Atl., 505, M. D., 1918, where the 
auto was used for the driver’s own business or 
pleasure exclusively, without even permission of 
the owner.

W hite Oak Coal Co. vs. Rivoux, 102 N. E., 302,,is 
very instructive and cites cases with apparent ap-
proval which are ample authority for the action of 
the trial court here but holds that the case before 
that court is not one of master and servant because 
there was no evidence offered tending to prove that 
a bookkeeper was operating the automobile with 
the knowledge, consent or authority of the company, 
or that he had ever so operated.

Twomhley VS. Stevens-Duryea, 92 N. E., 764, is 
not in point and is distinguished in the Massa-
chusetts cases cited for respondent.

The foregoing are all the cases cited by appellant 
in the points served on respondent. They have all 
been carefully examined and most of them strongly 
favor respondent in the statement of principles 
applicable to the facts. .None of them are in point



for appellant, for in each case where the decision 
is not favorable to the plaintiff the facts show that 
the journey was either a deviation from the route 
required by the business of the master or an inde-
pendent journey undertaken for the personal pleas-
ure or business of the driver and without the 
permission of the owner, and without being in 
furtherance of the master’s business. On appell-
ant’s cases alone the appeal should be decided in 
favor of respondent. But we find overwhelming 
authority in our own citations.

Authorities for Respondent.

Cyc. states the proposition as gathered from the 
decisions as follows: “ In determinihg whether the 
master is liable for the torts of his servants the most 
difficult question is whether the particular act or 
omission of the servant causing the injury for which 
the master is sought to be held liable was committed 
within the scope of the servant’s employment, and 
this question is in most cases one of fact to be deter-
mined by the jury from the surrounding facts and 
circumstances ”  26 Cyc., 1533.

The rule in New York State that it is a question 
for the jury is clearly set forth in Healy VS. Bern-
stein, 168 N. Y. S., 44, , 1918.

In Reynolds vs, Denholm, the Supreme Judicial 
Court of Massachusetts, in upsetting a verdict 
directed for the defendant, goes far beyond what is 
necessary to sustain the present judgment. It says: 
“ The question is not one of actual knowledge or 
express authority on the part of the defendant but 
whether, taking all the circumstances relating to 
the chauffeur’s employment into account, his use 
of the automobile as and for the purposes for which 
he was using it at the time of the accident was inci-
dent to his employment, or wTas permitted or 
assented to either expressly or impliedly by those
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who were acting under authority received from the 
defendant.

Reynolds vs. Denholm, 100 N. E., 1006. 
Mass., 1913.

Bourne vs. Whitman, 95 N. E., 404 at 408. 
Mass., 1911.

And a combined use makes the master liable. "I f  
Corbitt combined his own business with that of the 
defendant, and was using the team not exclusively 
for his own use, but at the same time was pursuing 
the defendant’s business, in the service for which 
he was employed, then the defendant would be liable 
if the injury was the result of Corbitt’s negligence.

Rah n vs. Singer Mfg. Co., 26 Fed., 912 at 916.
Ritchie vs. Waller, 28 A., 29 at 31. Conn., 

1893.
In our own State the leading case of Doran vs. 

Thomsen fully sustains the submission of this cause 
to the jury. Although this court reversed the judg-
ment in the Doran case, it clearly distinguished 
between “ a mere permission to use and a use sub-
ject to the control of the master and connected with 
his ajfdirs.”  This court says:

"To constitute the relation of master and 
servant as to third persons, it is not essential 
that any actual contract should subsist between 
the parties, or that compensation should he 
expected by the servant. While the relation of 
master and servant in its full sense invariably 
and only arises out of a contract between the 
servant and the master, yet such contract may 
be either express or implied. ‘The real test as 
to third persons,’ says Mr. Wood in his work 
on Master and Servant, p. 11, sec. 7, ‘is whether 
the act is done by one for another, however 
trivial, with the knowledge of the person sought 
to be charged as master, with his assent express
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or implied, even though there was no request 
on his part to the other to do the act in ques-
tion.’ ”

Doran vs. Thomsen, 71 Atl., 296. E. & A., 
1908.

Certainly the evidence in the present case stands 
this test. The use of the auto by Jonas to convey 
himself, the servant of the defendant company, to 
his home; the taking of the auto itself to his home 
so that it could be used in the morning to bring him 
to the defendant company’s plant in time to suit it, 
was all subject to the control of the master and 
connected with his affairs. It was “ in furtherance 
of and not apart from the master’s service and con-
trol.” The act was done by Jonas Salmon for his 
master the George G. Salmon Company, and the 
president and manager says, in effect, that it was 
necessary for the company to use the auto for trans-
portation of its servants for several reasons: To
keep its help; to save payment of overtime, and to 
bring its servant to work on time to properly care 
for its affairs. He says it was within the line of 
Jonas’ duty under his employment, to take the car 
home when he worked overtime and had to get 
there early in the morning. That there was ex-
press authority for Jonas to take the vehicle on the 
occasions like the one in question, as he, himself 
had had the conversation with Jonas when the 
arrangement was made for him to use the auto 
(Case, p. 55, 1. 10). It is a case of actual employ-
ment to do the thing in the course of which the acci-
dent happened, and the service to the employer was- 
the saving of overtime pay; the willingness of the 
servant to work overtime; the retention of its em-
ployee notwithstanding long hours, and. the em-
ployee’s service at an earlier hour than it would 
otherwise be available.

The mere fact that the servant who performed
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the act of transporting for the company was also 
the servant transported, cannot alter the principles 
of law applicable to the case. The master expressly 
and impliedly agreed to transport this servant by 
this auto for the benefit and furtherance of its 
business and the mere fact that it used the same 
servant to drive the auto cannot alter the relation 
be ween master and driver. No one can doubt that 
when a trolley motorman drives a car to a barn 
near his home under an arrangement with the com-
pany by which it transports its shop employees 
therein, he is the servant of the company, even 
though the only purpose in transporting the em-
ployees is to keep them contented with their place 
of work. Similarly, a driver for a department store 
who had an arrangement to take its wagon to his 
home at night that he might get an early start in 
the morning, or that the horse might be fed at the 
proper time, would not be held without the scope 
of his employment simply because the trip inci-
dentally advantaged him also.

The case of Missell vs. Hayes, decided by this 
court, is strongly in point on this phase of the ques 
tion. This court said the fact that the defendant’s 
immediate family were in the auto was affirmative 
proof of the fact of possession by the defendant, 
quite apart from any presumption, and that such 
fact being proved it became a question for the jury 
whether they would conclude that “ while one pur- 
pose was to enable the son to mate the call men-
tioned, he leas at the same time in his father’s be-
half taking members of the family out for a trip 
for their health and recreation as members of his 
father’s family

Missel vs. Hays, 91 Atl., 322 at 322. E. & A.,
: it .

■leanings vs. Okin, 97 Atl., 249 at 250. E. &



So in the present case, while the use of the auto 
might well have served the convenience of Jonas, 
that fact cannot deprive his act in driving the auto 
to get himself home and to make it available for 
use in the morning to get back earlier, of its charac-
ter as an act of a servant for his master, authorized 
and required by the master  ̂ under his master’s 
control, connected with its affairs, and within the 
line of his duty under his employment.

Authorities endorsing the principles contended 
for by respondent are found in the reports' of the 
decisions of all the States. It is useless to multiply 
them for in the final analysis it becomes a question 
of the application of the same principles to various 
facts. And this was the function of the jury under 
the able charge of the trial judge who stated the 
question in a nutshell when he said, “ Of course, if 
he was going to come down in the car the next morn-
ing he had to take it to Summit at night” (Case, 
p. 69, 1. 40).

The act was within the scope of the servants 
employment, authorized and required by the com-
pany, under its control, connected with its affairs, 
in furtherance of its business, within the line of the 
servant’s duty, and so regarded by the president, 
manager and principal stockholder of the company, 
George G. Salmon, as is shown by his testimony. 
There can be no excuse for disturbing the verdict of 
the jury in this case properly submitted to them as 
a question of fact.

Citation of Authorities.

Missell vs. Ham, 91 Atl., 322 at 323. E. & 
A., 1914.

Jennings vs. Olein, 97 Atl., 249 at 250. E. & 
A.

Doran vs. Thomsen, 71 Atl., 296. E. & A., 
1908.
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Reynolds vs. Denholm, 100 N. E., 1006. Mass. 
1913.

Bourne vs. Whitman, 95 N. E. 404 at 408. 
Mass. 1911.

Healy vs. Bernstein, 168 N. Y. S., 44, 1918. 
Rahn vs. Singer Mfg. Co., 26 Fed., 912 at 916.
Ritchie vs. Waller, 28 A. 29 at 31. Conn. 

1893.
Holler vs. Ross, 68 L., 324 at 328. N. J.
W. & J. Seashore Co. vs. Welsh, 62 L., 655.

N. J.
Nell vs. Codstrey, 101 Atl., 50, N. J. E. & A. 
W arm  vs. Moore, 94 Atl., 307, N. J. E. & A. 
Edgeworth vs. Wood, 29 Vr., 463-468. 
Dennery vs. C. A. & P. Tea Co., 81 Atl., 862. 
Loomis vs. Hollister, 55 Atl., 561. Conn. 
McKeever vs. Ratcliffe, 105 N. E., 552. Mass.

The judgment for plaintiffs should he affirmed 
with costs.

Respectfully submitted,

HENRY P. BEDFORD, 
Attorney of Plaintiffs-Respondents.
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This was an action brought by Harold Depue and other infants, 
by their father, as their next friend, and individually, to recover 
damages for injuries which they sustained by being struck by an 
automobile owned by the defendant, Salmon Company, and driven 
by one Jonas Salmon, an employee of the defendant, at about 6 :30 
o ’clock at night on February 7th, 1917.

J onas Salmon, the driver of the automobile which caused the col-
lision, was, on February 7th, 1917, an employee of the defendant, 
George G. Salmon Company. Having finished his work just a little 
too late to catch his accustomed train to Summit, N. J., he took a 
small auto delivery wagon belonging to the corporation, in order to 
go to his home (p. 22). This permission was given him by his em-
ployer, which, according to George G. Salmon, its president, had an 
“ understanding”  with him, that whenever he was obliged to work 
late in the evening, and more particularly when it was necessary for 
him to arrive at the office a little earlier the following morning, he 
had a right to use said auto to go to and from his home (p. 48).

On the day in question Jonas Salmon finished his work shortly 
before six o ’clock and took the car to go to Summit, where he resided 
with his mother. While on the way, at, or near Springfield, N. J., 
he, at night-time, ran into the children, the plaintiffs mentioned, who 
were then in and upon Morris avenue, a public highway (p. 5).

The jury found a verdict in favor of the plaintiffs against the 
defendants, Jonas Salmon, the driver, and the Salmon Company, the 
owner of the automobile. .

ARGUMENT.
Jonas Salmon, the driver, under the proofs, was not acting as 

the agent of the Salmon Company and actually engaged in serv-
ing his master, at the time of the accident.

It appears from the testimony of Jonas Salmon, the driver, in 
addition to that stated above, that his work was entirely completed 
at the time he left the office of the corporation where he worked in 
Maplewood, N. J. ; that he had no work to do or errand to perform
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of any nature for the company from the time when he left its place 
of business on that night until he should return there the next morn-
ing (pp. 23-24).

George G. Salmon, the manager of the company, testified that 
Jonas was a solicitor, collector and shipping clerk and that all o f 
his work was done during the daytime (p. 47 ); that on the night of 
the accident, Jonas was not to perform any work for. the company 
while on his way home (p. 49 ); that when shipments were heavy 
Jonas was required to get to work earlier than usual (p. 57), and 
that the company Was benefited by his starting for work from his 
home earlier (bottom p. 58, top p. 59); that there was no benefit 
coming to the company from the fact that Jonas would get home to 
his supper earlier by taking the auto (top 61).

The plaintiffs argue, however, that the company, having an interest 
in its employee's getting to work early in the morning, the outward 
bound trip was therefore a necessary incident to such return trip, 
and that even though the accident occurred while Jonas was on his 
own business, under the circumstances the owner was liable as well 
as the driver for its consequences.

It seems to me, however, that there is a fallacy in this reasoning; 
firstly, because it was the servant's duty to get to work on time in 
the morning, irrespective of what means of transportation he used 
to get to his homo, and, secondly, because, admitted for the sake of 
argument that the employer derived an added benefit by the em-
ployee's early return to business, the accident complained of, did not 
occur on the trip to the em ployer’s place of business, but on the out-
ward trip to his home, in which the employer could not possibly have 
had any interest.

Even if it should be considered that Jonas Salmon was entitled 
to the use of the car as part of the compensation for his services, the 
situation would not be altered, because the test in a case, such as this 
is, is not whether the person using the automobile had a right to 
the use of it, but whether such use in any way was for the benefit 
of the owner.

The two most canvassed cases dealing with the question of an 
owner’s liability for the negligent driving of his servant,. are the 
cases of Doran v. Thomsen, 74 N. J. L. 445 (Sup. Ct.), and 76 N. J. 
L. 754 (Ct. E. & A .) ;  and Missel v. Hayes, 86 N. J. L. 348 (Ct. E. 
& A .).

In the first case mentioned, Doran v. Thomsen, the defendant owned 
an automobile which his daughter, about nineteen years old, was ac-
customed to drive, sometimes twice a day. At the time of the acci-
dent she had three friends in the car with her and was out for her 
own pleasure. No other member of the family was with her. It 
appears from the opinion (76 N. J. L. 756) that the defendant 
bought the machine “ for our own use the same as a person might 
buy a horse and carriage for the fam ily” ; that it was operated mostly 
by his son and daughter, and, when he was at home, they, had to 
come and ask permission to use it, but when not at home they some-
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times took it without permission; that on the day of the accident the 
father was absent and did not know that his daughter was going to 
use the auto, but he did know that she used it whenever she desired 
to do so. The Court after having pointed out that the daughter was 
not using the car for the benefit of other members of the family, 
arid that it was merely as a means of recreation for herself and 
friends, and that she therefore could not be regarded as the agent 
or servant of her father upon that occasion, said: “ Assuming that 
the relation of master and servant existed generally between the 
father, and daughter, yet it does not appear in this case that on the 
occasion in question, she was acting as said servant within the scope 
of her employment”  (757).

“ That the master is responsible for the negligence of his 
servant when acting within the scope of his employment is 
elementary law, but that he is not responsible if the negligence 
was committed by the servant when engaged in some private 
matter of his own, is equally elementary.”  Bottom p. 757, 
top 758.

The case of Evers v. Krouse, 41 Vr. 653, is cited from* as follows: 
“ An act done by the servant while engaged in the work of his 
master may be entirely disconnected therefrom, done not as 
a means or for the purpose of performing that work, but solely 
for the accomplishment of the independent purpose of the 
servant. Such an act is not as a matter of fact, the act of the 
master in any sense, and should not be termed to be so as a 
matter of law. As to it the relation of master and servant 
does not exist between the parties, and for the injury resulting 
to a third person from it, the servant alone should be held 
responsible. ’ ’

The Court further said (Dorm, v. Thomsen, supra, 759):
“ The act must be done for the purpose of executing the 
master’s orders and doing his work, and while actually engaged 
in serving the master, and it is not enough to say that the 
injuries complained of would not have been committed without 
the facilities afforded by the servant’s relation to his master.”  
Citing cases.

This seems to cover the case under discussion. The point made 
by the plaintiffs and which the learned Trial Court seemed impressed 
with, and which appears in his charge to the jury is, in effect, that 
the act complained of would not have been committed if the facilities 
were not afforded by the servant’s relation to his master (bottom 
p. 69, top p. 70). In other words, that the Salmon Company having 
given its servant an auto to use for the purpose of facilitating the 
servant’s convenience, thereby' made it possible for the accident to 
happen.

The case of Missel v. Hayes above referred to, is said, however, 
to favor the plaintiffs’ contention that the master is liable for the 
servant’s negligence in this instance. That case was one where the 
father supplied an automobile for the use of his family, and where,
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at the time of the accident, the son was driving the same, having 
defendant’s wife and daughter in the auto-—all three being members 
of the father s immediate family. The case of Doran v . Thomsen was 
passed upon, distinguished and upheld for the principle therein con-
tained. The distinction was pointed out between the two cases. In 
the earlier case it appeared that the auto was being used for the 
driver’s personal pleasure, while in the later case it was pointed out, 
the son was driving for the father’s benefit, in that other members 
of his family were being transported, and that it was “ within the 
Scope of the father’s business to furnish his wife and daughter, who 
Were living with him as members of his immediate family, with out-
door recreation just the same as it was his business to furnish them 
with food and clothing or to minister to their health in other ways”  
(bottom p. 757, top. 758).

Another case which accords with the principles above enunciated, 
though not from our own state, is that of Van Blaricom, admx. v. 
Dodson, 220 N. Y. 111-115, N. E. 443, L. R. A. 1917, F. 363.

That was an action against an owner of an automobile whose son, 
while driving the same for his own purpose, negligently caused injury 
to another. Hiscock, C. J. (Ct. of Appeals), said:

“ On its face a proposition seems to be self-contradictory 
which asserts that a person who is wholly and exclusively 
engaged in the prosecution of his own concerns, is neverthe-
less engaged as agent in doing something for someone else. 
It has always been supposed that a person who is permitted 
to'use a car for his own accommodation, ivas not acting as 
agent for the accommodation of the owner of the car. Reilly 
v. Connable, 214 N. Y. 586, L. R. A. 1916, A. 954.

Further on the learned Court remarked:
“ The question whether one person is the agent of another 

in respect to some transaction, is to be determined by the fact 
he represents and is acting for him, rather than by the con-
sideration that it will be inconvenient or unjust if he is not 
held to be his agent. If, contrary to ordinary rules, the owner 
of a car ought to be responsible for the carelessness of every-
one whom he permits to use it in the latter’s.own business, that 
liability ought to be sought by legislation as a condition of 
issuing a license, rather than by some new and anomolous 
slant applied by the courts to the principles of agency. ”

The case of Doran v. Thomsen, supra, was passed upon by the 
N. Y. court in the case just mentioned and accepted for the principles 
therein laid down. The case of Missel v. Hayes, supra, was also con-
sidered by the court referred to and approved of and accepted as 
authority for the proposition

i i that if the owner of a car directly or indirectly causes some-
one, either his son or hired chauffeur to drive the same for 
the benefit o f members of his family, it is familiar law that 
such driver may become the agent of the owner. ”
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It is contended by the plaintiffs that even though Jonas Salmon 
was driving the car for his own benefit it was also for the benefit 
of the defendant corporation, which contention, however,, as a legal 
proposition, seems to be rejected on the principle laid down in the 
Van Blaricom case, supra, where, as pointed out, the court held that 
it was a common supposition that a person “ who was permitted to 
use a car for his own accommodation was not acting as agent for 
the accommodation of the owner of the car,”  in other words, it is 
another application of the old doctrine, that one cannot act as agent 
for himself and his principal in the same transaction at the same 
time.

A  consideration of the facts in the case, however, will immediately 
satisfy the mind that the purpose of Jonas Salmon’s trip home was 
for the benefit of himself alone, and the theory that it was for the 
benefit of the defendant, Salmon Company, is more illusory than real. 
He was going to his own home with the auto only because he missed 
his train. He could have gone home by the later train if he so de-
sired. He was at no time after leaving his employer’s place of busi-
ness, under its control or direction, and he was not performing a/ny 
service for it.

Granting him the use of the auto was purely for his personal ac-
commodation. Whether, if the accident occurred on the return trip 
to the company’s place of business, the company would be liable, 
need not be discussed, for the reason that the accident did not occur 
at that time, although the cases generally do not indicate liability 
even under such circumstances.

In defining a master’s liability for the acts of a servant we find the 
expressions “ within the line of employee’s duty,”  “ while actually 
engaged in serving the master”  and “ executing his orders,”  etc.

In the case of Doran v. Thomsen, 76 N. J. L. 754, above referred 
to, syl. 3 of the opinion reads as follows:

“ To render the master liable for the negligent act of its 
servant, the act must be done for the purpose of executing the 
master’s orders and doing his work and while actually engaged 
in serving the master, and it i s not enough to say that the 
injury complained of would not have been committed without 
the facilities afforded by the servant’s relations to his master.”

And again in Holler v. Ross, 68 N. J. L. 324, we find the following 
syllabi to the opinion, to-wit:

1. “ The servant of the master cannot bind the master to 
respond in damages to the plaintiff, unless it can be shown 
that the act which the servant did, which caused the injury, 
was an act which teas expressly or by necessary implication 
ivithin the line of his duty and under his employment.”

2 . “ The master is not responsible if the wrong done by the 
servant is done without his authority and not for the purpose 
of executing his orders or doing his work.”

Applying the above to test the present situation, we do not find 
that the servant, Jonas Salmon, was performing any duty for his
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master, nor was he executing its orders or doing its work at the time 
of the accident.

His duties to his employer, the Salmon Company, .ended when he 
quit work in Maplewood, N. J., after which time and until he arrived 
at its place of business, no orders were to be executed by him for the 
benefit of his employer.

The expression “ in the course of his employment”  means, in con-
templation of law, “ While engaged in the service of the master and 
nothing more.”  It is not synonymous with “ during the period cov-
ered by his employment.”  Slater v. Advance Thresher Co. (Minn.), 
107 N. W. 133, L. R. A. 5, N. S. 598.

Just as soon as the employee leaves his employer’s business and 
undertakes a trip for himself, from that moment the relation of 
principal and agent theretofore subsisting, is severed.

Jennings v. Okin, 88 N. J. L. 659 (661).
In the case of Slater v. Thresher (supra) the Court said:

“ Beyond the scope of his employment the servant is as 
much a stranger to his master as any third person. The 
master is only responsible so long as the servant can be said 
to be doing the act, in the doing of which he is guilty of negli-
gence, in the course of his employment. A  master is not re-
sponsible for any act or omission of his servant which is not 
connected with the business in which he serves him, and does 
not happen in the course of his employment. And, in de-
termining whether a particular act is done in the course of 
the servant’s employment, it is proper first to inquire whether 
the servant was at the time engaged in serving his master. 
I f  the act be done while the servant is at liberty from the 
service and pursuing his own ends exclusively, the master is 
not responsible. I f  the servant was, at the time when the 
injury was inflicted, acting for himself and as his own master 
pro tempore, the master is not liable. I f the servant steps 
aside from his master’s business, for however short a time, to 
do an act not connected with such business, the relation of 
master and servant is for the time suspended. Such, variously 
expressed, is the uniform doctrine laid down by all authorities.”  
Citing authorities.

In the case of Solomon v. Commonwealth Trust Company, 100 
Atl., p. 534 (Sup. Ct. Pa.), the facts briefly were, that defendant sent 
her chauffeur to an establishment for the purpose of having repairs 
made to her auto; after these were made instead of returning the 
auto to the garage, as was his duty, he and a companion went off 
on a joy-ride and crossed the river from Pittsburg (where the garage 
was) to Alleghany. Returning from their ride, and while on the 
way to the garage they caused the injury, to recover damages for 
which, suit was brought. On a verdict for defendant, the plaintiff 
assigned error to the reply of the Trial Court to the following ques-
tion asked by the jury. “ I f  the jury come to the conclusion that the 
chauffeur left the errand of the defendant in crossing to Alleghany
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would lie be resuming the errand of the defendant on his way to the 
garage!”  The Court answered that the chauffeur “ would not be re-
suming the errand”  of the defendant.

Part of the language of the Trial Court which was approved by the 
reviewing Court was that “ the journey was entirely for the chauf-
feur ’s own pleasure, and we cannot say that he had resumed his duty 
in this case any more than he could be said to have done so had 
he taken a ‘ joy-ride’ to some neighboring town and the accident had 
happened when he was about to enter the garage on his return.”

I f  there would be no liability on the part of the owner for the 
negligent act of a chauffeur “ when about to enter the garage,”  where 
he was sent, because of an intervening trip made by the servant for 
his personal pleasure, upon what principle can it be said that an ac-
cident which occurred during the trip of the servant, made for his 
own benefit, and not yet on the homeward journey, can be chargeable 
to the master!
. The Court in the Solomon case, supra, further said:

“ It was incumbent upon the plaintiff to show by direct or 
circumstantial evidence not only that Clay (the driver) was 
the servant of Mrs. Reyner (the defendant), but that he was 
on an errand for her or engaged in her business at the time 
he drove the automobile into the wagon. ’ ’ Citing cases.

Some other cases almost directly to the point, which indicate that 
any personal trip of a chauffeur, removes liability from the master, 
even though there be an incidental purpose or benefit to the master, 
are the following:

In Brinkman v. Zuckerman (Sup. Ct. Mich.), 159 N. W. 316, a 
servant of the defendant caused damage to the plaintiff by running 
an automobile into his store-front. The auto was owned by the de-
fendant and was at the time, driven by one M. who was employed by 
the defendant generally as a chauffeur. On the day of the acci-
dent the defendant was being driven around and stopped about 
eight o ’clock, at a certain place in the City of Detroit. He directed 
his chauffeur to return to him at twelve o ’clock. After leaving the 
defendant the chauffeur drove the car to his own residence, and 
learning that his wife had gone to her father’s house, he drove down 
to the latter place. While returning to keep his appointment with 
his employer he caused the damage complained of.

The Court found that the owner did not give his consent to the 
use by the chauffeur of the car on his private errand, but that if  the 
testimony had shown an express consent by the defendant, it would 
have amounted but to a loan of the car and would not have made the 
trip any part of the defendant’s business. Citing Doran v. Thom-
sen. In reply to the argument that, if though the chauffeur was on 
his own business going out, he was acting within the scope of his em-
ployment returning, the Court said: “ But in fact, no part of the trip 
either going or returning was connected with the defendant’s busi-
ness. It was as much the chauffeur’s affairs to get back from Dix 
avenue (where he had gone), as it was to go out there.”
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The case in hand differs from McKeever v. Ratcliffe, 218 Mass, 
17-105 N. E. 552 and other similar cases, where the chauffeur while 
discharging a duty to his employer, was also gratifying a private de-
sire of his own, but is in accord with the cases just above cited, as 
well as the case of Schoenherr v. Hartfield, 158 N. Y. S."388-172 App. 
Div. 294, where a chauffeur while on a private trip, was also testing 
the car for his employer, which he had implied authority to do. In 
an action to hold the defendant for the negligence of the servant the 
Court (App. Div. 3) held that the primary purpose of the journey was 
fur the business or pleasure of the servant, and that the use o f his 
master’s vehicle was but an incident of the servant’s errand and that 
“ the returing was as much as a part of the errand so far as the usé 
of the car was concerned, as the going, for the use of the vehicle for 
the errand required its return to its place of keep.”

Applying the principles laid down in the above cases to the one un-
der discussion, we find that the primary purpose of the use of the 
auto was for the servant Jonas to reach his home, while the inci-
dental purpose, if it can be called such, was his getting back to busi-
ness.

In the Brinkman case, supra, the Court held that the primary pur-
pose was the servant’s personal trip and the incident, his getting 
back to meet his employer; and in the Schoenherr case it was held 
that the primary purpose again was the servant’s own trip, and the 
mere incident, the testing of the car for the master. In neither of 
those two cases was the defendant held to be liable.

Berry, Automobile 130-131, lays down the rule that an act of the 
servant is not necessarily within the scope of his employment,, because 
it was the intention of the servant to serve or benefit his master, and 
the same authority, Sec. 144, states the test of a master’s liability to 
be, whether at the time of the accident, the servant was doing any 
act in furtherance of his master’s business as distinguished from his 
own business or pleasure.

See also Steffen v. McNaughton (Wis.), 122 N. W. 1016, 26 L. R. 
A. (N. S.) 382 and notes to same. Also Symington v. Sipes (Md.) 88 
.Ati. 134-47 L. R. A. 662 and notes to same.

When the plaintiffs rested their case, all that was proven was, that 
at the time of the accident the chauffeur was defendant’s servant and 
was driving its car. This was insufficient, as it was incumbent upon 
plaintiffs to prove that at the time of the accident the chauffeur was 
engaged in defendant’s business.

Luckett v. Reighard (Pa.) 93 Atl. 773. State v. Benson (Md.) 100 
Atl. 505, White Oak Coal Co. v. Rivoux (Ohio), 102 N. E. cases col-
lected in notes to same reported in 46 L. R. A. (N. S.) 1991. Twombly

Stevens-Buryea, 206 (Mass.) 516-92 N. E. 776. In the latter case 
the Court said:

“ There is no presumption from the mere physical possession 
that the person operating the auto was the servant or agent 
of the corporation. He may have hired or borrowed it or 
wrongfully appropriated it for his own use and. in neither 
event would the defendant be charged with his misconduct.”
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When the plaintiffs rested, a motion was made to non-suit as to 
the defendant, Salmon Company, on the ground that it did not appear 
that the driver of the auto, at the time of the accident,, was acting 
as defendant’s servant and in its employ, which motion was denied.

After the defendants put in their proofs, a motion was made for 
a direction of a verdict in favor o f the defendant, Salmon Company, 
on practically the same ground. This motion also was denied and the 
Court left it to the jury to say, whether under the circumstances, 
Jonas Salmon was acting as the agent of the corporation. How this 
question could he left to the jury, is difficult to conceive. There was 
no dispute in the case concerning the relation of the driver to the 
owner o f the automobile. No attempt was made by plaintiffs to 
show that the driver was on any business of the employer, and noth-
ing appeared in the case which would indicate that the owner had any 
interest in the chauffeur’s trfp aside from the fact already stated, 
that he was to get back with it. in the morning. A  purely legal ques-
tion was thus presented, and if the facts indicated liability on the 
part of the master, the Court should have instructed the jury to find 
in favor of the plaintiff on that question, referring to it only the 
assessment of damages, in the event of course, that the driver was 
found to be responsible.for the accident; otherwise it was the Court’s 
duty to have granted the motion for a direction.

Inasmuch as no liability on the part of the Salmon Company ap-
peared after the plaintiffs rested, the Court should have granted the 
motion to non-suit, failing to do which, it should have granted the 
motion for a direction of a verdict in favor of the defendant, George 
G. Salmon Company, on the whole case.

It is therefore respectfully submitted, that the verdict against the 
defendant, Salmon-Company, should be reversed, with costs.

Respectfully submitted,
By POMEREHNE & LAIBLE, 

Attorneys of Defendant, George G. Salmon Company.
BENJAMIN M. WEINBERG,

On the Brief.
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