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NOTICE OF PUBLIC HEARING

Cindy A. Lombardi, Aide to the Assembly County
Government and Regional Authorities Committee
(609) 292-1596

The Assembly County Government and Regional A{Jihorities
Committee will conduct a public hearing on Wednesday, April 26, 1989
‘at 7:00 p.m. at the Oradell Borough Hall, 355 Kmderkamack Rd.,

Oradell N.]J.

The subject of the hearing will be Assembly Bill No. 4365, which
concerns the ownership of water supply utilities, and would specifically
prohibit water supply utilities from being corporately related to
companies which are in the real estate business.

The Chairman has requeéted that the following governmental
officials give testimony at the public hearing on the transfers of land

made in 1983 (and subsequent transfers) by United Water Resources and
its subsidiaries:

The Public Advocate, or his designee;
The Attorney General, or his designee;
The President of the Board of Public Utilities, or her designee;

: The Executive Director of the State Commission of Investigation,
: or his designee;

The Administrator of the Bergen County Tax Board, or his
g ' designee;

| : The State Treasurer, or his designee;
The tax assessors of the following municipalities, or their

designees: River Vale, Emerson, Haworth, Closter, Norwaod,
Harrington Park, Oradell, Woodcliff Lake and New Milford;

(over)
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The Administrator of the Securities and Exchange Commission's
Regional Office for New York and New Jersey, or his designee;
and

The Director, Water Division, of the New York State Public
Service Commission, or his designee.

Persons wishing to testify should contact Cindy Lombardi,
Committee Aide, at (609) 292-1596. Those persons presenting written
testimony should provide 10 copies to the committee on the day of the
hearing.

DIRECTIONS:
From the Garden State Parkway (North or Sodth)

Take exit 165 off of the Parkway. Continue going straight off
the ramp, continuing through three traffic lights. At the fourth traffic
light, make a right. This is Kinderkamack Road. Oradell Borough Hall
is located on the right side of Kinderkamack Road approximately 1 1/2

blocks in.
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ASSEMBLY, No. 4365
STATE OF NEW JERSEY

INTRODUCED MARCH 2, 1989

By Assemblymen ROONEY, ROMA, Schuber, Mazur,
Duch, Baer, Gill, and Kern

AN ACT concerning the ownership of water supply public utilities
and supplementing chapter 19 of Title 48 of the Revised
Statutes.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. The Legislature finds and declares that in an effort to
foster efficiency in the delivery of public utilities, government
has granted certain protections to corporations which engage in
this delivery; that recent developments in the public utility
industry, notably the establishment of large holding companies
owning public utilities as well as non-utility businesses, have the
potential to change the manner in which the industry operates

- and which have not been subject to careful public examination;

that the potential for conflicts of interest arising from these new
corporate relationship is too great to permit these relationships.
to continue; and that it is necessary to reqﬁire that public
utilities disassociate themselves from certain non-utility
companies while the Board of Public Utilities prepares an analysis
of, and makes recommendations concerning, the regulation of
these relationships.

2. As used in this act:

"Non-complying water utility" means a water utility which is a
subsidiary of a real estate enterprise, has been merged with a
subsidiary real estate enterprise, or is part of, or associated with,
a holding company which also owns a real estate enterprise.

"Real estate enterprise’ means any individual, sole
proprietorship, partnership, business, association, or corporation,
the principal function of which is the buying, selling, or
development of real estate.

"Water utility” means a public utility which owns or operates a
public water system as defined in section 3 of P.L.1977, c.224
(C.58:12A-3).

3. a. Notwithstanding the provisions of chapter 10 of Title
14A of the New Jersey Statutes or any other law to the contrary,
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a water utility operating in this State shall not merge another
corporation or corporations into itself, nor merge itself, or itself
and any subsidiary corporation into another corporation if the
other or subsidiary corporation is, or is part of, or associated
with, a real estaie enterprise.

b. A non-complying water utility shail take appropriate action
to divest itself of any association with a real estate enterprise.

c. The Board of Public Utilities shall, pursuant to the
" Administrative Procedure Act,” P.L.1968, c.410 (C.52:14B-1 et
seq.), take appropriate action to revoke the license, certificate of
public convenience and necessity, permit, franchise, or other
approval necessary to operate in this State of a non-complying
water utility, petition pursuant to section 4 of this act for the
appointment of a conservator for the non-complying water
utility, and transfer that license, certificate of public
convenience and necessity, permit, franchise, or other approval
to the conservator appointed. .

d. The board may delay for up to one year the revocation and
petition if it determines that a non-complying water utility is, or
will be, taking appropriate action to comply with this section
within a reasonable amount of time.

4. a. A conservator may be appointed pursuant to section 5 of
this act to assume the operation, maintenance, or improvement,
or any combination thereof, of a non-complying water utility if
the board makes a written finding of deficiency that: (1) the
public utility is associated with another corporation in violation
of subsection a. of section 3 of this act; and (2) the public utility
has not made a good faith attempt to comply with the provisions
of subsection b. of section 3 of this act.

b. Upon making a written finding pursuant to section 4 of this
act, the board shall transmit a written notification of deficiency
to the non-complying water utility. This notification of
deficiency shall set forth in detail a proposed schedule for the
compliance with the provisions of this act.

c. Within 30 days of receipt of a notification of deficiency
pursuant to subsection b. of this section, the non-complying
water utility shall prepare and submit to the board, for review
and approval, a compliance schedule and financial plan for the
severing of any association in violation of section 3 of this act
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with another corporation. Within 15 days of receipt of a
compliance schedule and plan submitted pursuant to this
subsection, the board shall either approve the schedule and plan
or notify the non-complying water utility of the changes
necessary for approval. If the board notifies a non-complying
water utility that changes in the schedule and plan are necessary
to receive the board's approval, the non-complying water utility
shall have 15 days in which to resubmit the amended compliance
schedule and financial plan to the board.

d. If a non-complying water utility does not submit a
compliance schedule and plan to the board pursuant to the
provisions of subsection c. of this section, or does not make any
required amendments thereto when required by the board
pursuant to the provisions of subsection c. of this section, or fails
to execute the compliance schedule and financial plan, the board
shall adopt the compliance schedule and financial plan on behalf
of the non-complying water utility, and shall petition the
Superior Court for appointment of a conservator to” implement
the compliance schedule and financial plan, and to otherwise
assume the operation, maintenance, or improvement, or any
combination thereof, of the public water system pursuant to the
provisions of this act.

5. a. The pmviéions of any other law, rule or regulation to the
contrary notwithstanding, one year after the effective date of
this act and upon petition by the board a conservator may be
appointed by the Superior Court to assume the operation,

maintenance, or improvement, or any combination thereof, of any

non-complying water utility.

b. The Superior Court may proceed in a conservatorship action
in a summary manner or otherwise and shall have the power to
appoint and remove one or more conservators and to enjoin the
non-complying water utility from exercising any of its privileges,
from collecting or receiving any charges or rates, and from
paying out, selling, assigning or transferring any of its property to
other than a conservator, except as the court may othersze
order.

¢. Any conservator appointed by the court shall be qualified by
experience and training to assume the operation, maintenance, or
improvement, or any combination thereof, of the non-complying
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water utility for which the appointment is made.

d. Every conservator shall, before assuming the duties of
conservator, execute and file a bond for the faithful performance
of the duties thereof, payable to the board, and with any surety,
for an amount and in a form the appointing court shall prescribe.

e. When more than one conservator is appointed pursuant to
this section, the provisions of this act applicable to one
conservator shall be applicable to all; the debts and property of
the non-complying water utility may be collected and received by
any of them; and the powers and rights conferred upon them shall
be exercised by a majority of them.

f. A conservator appointed by the court pursuant to this act
shall have the authoriiy, with the approval of the board, to
increase the rates or charges imposed for the service provided by
the non-complying water utility in an amount necessary to pay
for all costs associated with the appointment and implementation
of a conservatorship. pursuant to this act, including, but not
necessarily limited to. the cost of impleménting‘the compliance
schedule approved by the board, and the cost of the services
provided by the conservator.

g. Any person employed by the non-complying water utility for

- which a conservator has been appointed pursuant to this act who

is serving under tenure or permanent civil service status shall
retain all tenure rights and may continue in the employment of
the non-complying water utility; except that all employees of the
non-complying water utility shall perform only those duties
prescribed or delegated by the conservator.

6. A conservatorship es_tablish‘ed‘ pursuant to this act shall
continue for a period of not less than one year. At any time
thereafter the water utility may petition the appointing court to
terminate the conservatorship and return control of the public
water system to the water utility. The court shall terminate the
conservatorship, and return control of the public water system to
a water utility only after the board holds a public hearing on the
petition at a location within the area served by the public water
system, and makes a written finding that the water utility has
provided all assurances deemed necessary by the board that the
deficiency is corrected and the water utility is in compliance
with the provisions of this act.
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7. a. The board shall undertake a study concerning the types
of business relationships and associations that public utilities are
authorized to, or nct prohibited from, entering with other
corporations which have the potential to create conflicts of '
interest among related corporations.

b. Within two years of the effective date of this act, the board
shall submit to the Governor and the Legislature a report
detailing the findings of - the study and recommend legislative and
administrative actions necessary to further curb potential
conflicts of interest consistent with the study.

8. The board may, pursuant to the provisions of the
“Administrative Procedure Act,” adopt rules and regulations
necessary to carry out the provisions of this act.

9. This act shall take effect immediately.

STATEMENT

This bill would prohibit public utilities operating public water
systems from being associated with other corporations which are
principally engaged in the buying, selling, or development of real
estate. The bill would also require that public utilities 6perating
public water systems and associated with companies that are
principally engaged in the buyihg. selling, or development of real
estate, sever their relationship with those companies. The
underlying assumption is that there are too many opportunities
for potential conflicts of interest among the related companies,
especially with respect to the selling of land by the public utility
to the real estate company. ‘

The bill would also authorize the Board of Public Utilities to
take action against a water utility which did not take reasonable
action to divest itself from any association with a real estate
company. This action could include the petitioning of the
Superior Court to appoint a conservator of the public utility to
carry out the divestiture, and to operate the public utility until
such time as the public utility conforms with the provisions of the
bill.

Finally, the bill directs the Board of Public Utilities to
undertake a study of the different corporate associations which
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may lead to similar conflicts of interest, and recommend
appropriate legislative and administrative actions to prevent
them.

PUBLIC UTILITIES
Corporations

Prohibits water supply public utilities from being corporately
related to companies in real estate business.
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ASSEMBLYMAN JOHN E. ROONEY (Chairman): I would like
to call this meeting to order. I want to thank you all for
coming tonight. This 1is a special Committee meeting for the
Assembly County Government and Regional Authorities Committee.
It 1is specifically for the purpose of conducting a public
hearing on one bill. That bill is A-4365. It deals with the
Hackensack Water Company and their being in the real estate
business.

The first thing I would like to do, before we go into
comments, 1is introduce the Committee who are here today.
Starting on my left is George Hudak, who came all the way from
Union County. He is a regular member of this Committee. To my
right is Assemblyman Pat Roma. The three on the right are not
regular members, but they are Bergen County legislators from
the district, and are most concerned with the problem of the
~Water Company. So Pat Roma, we have to my immediate right;
Assemblyman Pat Schuber, also from District 38; and my
colleague in District 39, Assemblywoman Lisa Randail. The four
of us from Bergen County are all co-sponsors of this bill, as
well as all the other legislators from both parties in Bergen
County.

. So, by the 1legislation sponsors alone, you can tell
that this is a bipartisan issue. It is something that all of
us in Bergen County are concerned with, and we are opening the
remarks on that basis. '

What I would also 1like to do 1is acknowledge the
presence of our Mayor —-- our host Mayor -- Mayor Hague, who is
here tonight. She is right in the first row. Mayor Hague,
again, thank you very much for the use of your lovely borough
hall facilities. (applause) I would like to open the floor to
Mayor Hague at this time. .

M AYOR CAROLYN H A G U E: (speaking from
audience) On behalf of the town of Oradell and all of the
surrounding towns of the watershed, I welcome our distinguished



Assemblypeople who have come to our town to introduce this
bill. This problem is about a year old now, and we have all
worked hard together.

Once again, I thank you for coming. I certainly
appreciate your presence here in Oradell, because Oradell is
very concerned with this subject.

ASSEMBLYMAN ROONEY: Thank you very much, Mayor, both
for your presence and for your support.

I had some opening comments, and I am looking for them
at the present time. Please bear with me. As I walked in
tonight, I was handed multiple reams of paper. I apologize to
the rest of the Committee. I want to say just for the record,
you received the backup material for this meeting the same time

I did -- when we walked in tonight. 1It's right here; I have it
right here. ' S
. I want to welcome you to this public hearing at

Oradell Borough Hall. We convened this hearing tonight in
order to hear testimony on Assembly Bill 4365. It would
prohibit public utijities operating under public water systems
from being associated with other corporations which are
principally engaged in the buying, selling, or development of
real estate. The bill would also require that public utilities
operating public water systems and associated with companies
that are principally engaged in the buying, selling, or
development of real estate to sever their relationships with
those companies. The underlying assumption is that there are
too many opportunities for potential vconflicts of interest
among the related companies, especially with respect to the
selling of land by publie¢ utilities to the real estate company.
In 1984, the Hackensack Water Company transferred 700
acres of watershed land to Rivervale Realty. The Water Company
is now seeking to sell another 300 acres, which are currently
leased as golf courses to Rivervale, despite the recently.
enacted 18-month moratorium on transfers. The ratepayers of




the Hackensack Water Company received an $18 refund per
household in 1984 from the $10.6 million 1land sale to
Rivervale. Conceivably, Hackensack Water Company can sell off
additional property at a profit and not be accountable to .
ratepayers.

I am very concerned about the situation, which is why
we have contacted the following groups: the Public Advocate;
the Attorney General; the President of the Board of Public
" Utilities; the Executive Director of the State Commission of
Investigation; the Administrator of the Bergen County Tax Board
-—— who I see 1in the back; the State Treasurer; the
Administrator of the Securities and Exchange Commission,
Regional Office for New York and New Jersey; the Director of
the Water Division of the New York State Public Service
Commission; the Tax Assessors of River Vale, Emerson,. Haworth,
Closter, and Naerwood, Harrington Park, Oradell, Woodcliff Lake,
and New Milford. '

Ladies and gentlemen, it is my privilege to open this
special public hearing to those who wish to testify. I want to
say that we have had responses from all of these
organizations. The Attorney General's Office, I believe, is
monitoring these hearings. The Board of Public Utilities will
testify. The State Commission of Investigation will use the
transcript from this hearing as any basis for further action.
The Tax Board is here. The State Treasurer, I believe, has a
representative present. The SEC has called me and said that
they also would 1like to 1look at the transcript of these
hearings. The Public Service Commission -- the PSC in New York
-— has advised me that there is currently an investigation
pending with Rivervale Realty's relationship to the Spring
Valley Water Company, which falls under the umbrella of United
Water Resources. .

, ~ So, we have had quite a bit of response. We have a
very interesting and distinguished audience tonight. I see my




neighboring Mayor from Norwood here -— Mayor Gus D'Ercole. I
see our Senator -- Senator Contillo -- from District 38.
Former Assemblywoman Greta Kiernan is here. So, there 1is a
major concern on the part of the elected officials. I see tax
assessors from various towns, and I appreciate that. Thank
you, Daryl (speaking to member of Assembly Majority staff), for
‘getting additional seats.

At this time, I would 1like to open for comments from
my colleagues. First we will start with our regular Committee
member, George Hudak. George, anything you would like to say
at this time?

ASSEMBLYMAN HUDAK: Thank you, Mr. Chairman. At this
point, I think I would just like to hear whatever is going to
take place here this evening. I will reserve my comments for
later. .
) ASSEMBLYMAN ROONEY: Again, I wish to thank you very
much for coming up from Union County. George has been a very
steadfast member of the County Government and Regional
Authorities Committee, and a very important member representing
the Minority side of the hearing, and representing it very well.

I would like to go to my right now, Assemblyman Pat
Roma.

ASSEMBLYMAN ROMA: Thank you, Mr. Chairman, and thank
all of ‘you for being here. I'm sorry I was late. I had a
budget hearing down in Trenton, and getting off the Turnpike
there was .a little bit of construction. But, I was able to get
here, and that is what is important.

As John indicated, this is an important bill. Many of
the bills we work on, from an environmental standpoint, are
important. We have had a number of hearings. We are all very
sensitive to the concept of clean water. We are sensitive to
the environmental needs. Open space is an 1issue, and quite
frankly, it is probably one of the most important issues that
we will face in the future. '




We all look forward to the quality of life. While we
have come forward with a number of measures in the Assembly,
cleaning up our oceans and getting into wvarious other areas,
this here 1in Bergen County 1is ©probably of paramount
importance. That is why we are here tonight to take testimony
and to 1look at the possibility of a potential conflict of
interest. If that potential does exist, the testimony we will
have will give us a basis for carrying forward in future
hearings. The bottom line is to determine exactly what type of
interest we have, whether or not it is detrimental to the
ratepayers, and then to make further recommendations and have
hearings to protect the water quality and all of our residents
in the districts, which are 39, 38, 37, and for that matter, in
the entire State. Because when we talk about an 1issue 1like
this watershed development, we are talking about the State of
New Jersey, and we are talking about the fate of our children
and the legacy we will leave for many years to follow.

It is a corrective step we can take. .All too often in
the Legislature, we must do something that is reactive. We
have to wait for a problem, and then put in a bill. This is
forward looking from the standpoint of what we can do to look
at the water supply and protect it for everyone.

~ Thank you, Mr. Chairman, and thank you for listening.

ASSEMBLYMAN ROONEY: Thank you, Mr. Roma. Assemblyman
Schuber?

ASSEMBLYMAN SCHUBER: Thank you, Mr. Chairman. I
appreciate the opportunity to be part of this panel tonight on
this very, very important issue. And I thank you for taking
the opportunity to wutilize the Thirty-Eighth District, in
particular Oradell, for the site of this particular hearing.

Very briefly-— I am not going to repeat what has been
said, other than to indicate that in my opinion, two of the
most important issues that face the residents of Bergen County
are: One, the preservation of open spéce; and two, the




‘ preservation of the water quality that we have come to expect
and enjoy in this county.

The legislation that was signed in November, which
provides for a moratorium on the part of those companies which
have watershed property from transferring them, or developing
them, was one step in the progress toward solving this issue in
favor of the consumers and the citizens of our county, and in
fact, of the State.

The second issue that came up was the issue with
regard to those acres owned by the Hackensack Water Company,
which were allegedly allowed to be transferred by the Board of
Public Utilities at a prior time, which is the subject matter
of a decision to be made by the Attorney General, we hope in
favor of locking that property into the moratorium also.

I think the capstone of this whole process is this
particular 1legislation, which questions the erntire process,
because what we are saying here now is not necessaiily taking
out parcels of 1land and indicating whether they should be
transferred or not. But what we are doing here is questioning
the process. Should, in fact, a public utility, which has a
monopoly, be allowed to be associated with a fraternal
corporation or entity, for the purpose of developing their own
real estate? Is that the business they are supposed to be in?

I think it is inherent with potential conflict, to the
detriment of the consumer and our citizens, and I think it is
adverse to the two issues which I previously mentioned.
Accordingly, I think the testimony that will be elicited
tonight will be very enlightening and very helpful to the
members of this Committee in reaching a decision with regard to
this important bill.

I welcome all of those who will testify tonight, and I
appreciate the big crowd that has come out on this important
issue. |

Thank you, Mr. Chairman.




ASSEMBLYMAN ROONEY: Thank you, Mr. Schuber. And my
colleague, Assemblywoman Lisa Randall.

ASSEMBLYWOMAN  RANDALL: Thank you, Mr. Chairman.
Clearly I think what we are doing here in Bergen County by
having a public hearing on this bill, is being watched by other
counties. This is something which I have discussed with my
colleagues who represent the central and southern portions of
the State. The reason the issue has come to a head here, is
because of the development and over-population, if you will, in
Bergen County. That is why the particular issue happens to
have settled here before us.

The legislative proposal.we wish to take testimony on
tonight represents a major policy decision on the part of the
legislators. To be responsible, to be sure, when we are
considering a major policy decision such as this, we must
measure its impact on those who will be directly-affected. In
that regard, I 1look forward to the testimony of, indeed, not
only the Hackensack Water Company, but any public utility here
tonight that is going to tell us about the potential impact on
this legislation. _

However, in my view, it is good social policy. There
is no question about that. In order to also be responsible, we
must measure the potential 1legality of our legislative
proposal. It is always irresponsible to proceed with something
which we know is constitutionally infirm in some fashion. I
have reviewed this proposal. I know of no legal infirmaties,
constitutional or otherwise, that are represented in this
legislative proposal.

I look forward to hearing the testimony, and hope that
we will find that, in fact, this is as sound a public policy as
we believe it to be.

Thank you, Mr. Chairman. _

ASSEMBLYMAN ROONEY : Thank you, Assemblywoman
Randall. I would also like to'say that the entireldelegation




to my right are lawyers, so we have some very interesting legal
advice here tonight. So, if there 1is any question by anyone,
we will defer to the legal experts here.

ASSEMBLYMAN SCHUBER: Mr. Chairman, if I might-- I
think the record should reflect that I had a conversation last
week with Assemblyman Mazur, and Assemblyman Mazur indicated
his desire to be here tonight. As you know, he has
unfortunately been hospitalized. I know he would have liked to
have been here, and the record, I think, should indicate his
continuing interest in this important matter.

ASSEMBLYMAN ROONEY: Right; absolutely. I would also
like to announce that Tom Duch, who is a regular member of the
County Government and Regional Authorities Committee, is not
here tonight. I believe the reason for it, is that his wife
just had a baby. I think that is a valid excuse, and I would
like to have my staff make sure that we send him a card of
congratulations also.

~One thing I would like to say, as far as the testimony

we are about to hear tonight-- The concern I have is that when
the original direction of the Board of Public Utilities -- and
this is what I have heard over the past several weeks-- It was

the Board of Public Utilities which suggested that the
Hackensack Water Company divest of its excess watershed
properties, in order to reduce the rates to the ratepayers.
That was the original supposed reason for these transfers.

At that time, we would anticipate that the Board of
Public Utilities, that the Public Advocate, who is also
involved, and many other public agencies that were involved,
were looking out for the best interests of the ratepayer, and
what happened as a result of it. Part of it, I have to say,
was a result of Assemblyman Schuber's hearing on the Moratorium
Bill, which prevented the transfer of the last 306 acres. When
we started looking into the cost of the transfers, there were
major questions in my mind as to what really happened, and how




we were not protected. We were not protected from the greed
and avarice of a corporation looking for profit. That is what
the problem here is, that I find with these transfers.

The transfers of the original 700 acres occurred at
about $15,000 per acre. I have lived in Bergen County for the
last 24 years, and I think in the last 24 years you probably
couldn't buy any acreage of land for $15,000 an acre, much less
in 1983. I have consulted with many appraisers and many of the
tax people -- the assessors -— in the various towns. In 1983,
the average value of land in this area was approximately
$150,000 to $200,000 an acre. The result of this property
transfer, at $15,000 an acre, gave each homeowner an $18 rebate
on your water bill. And what kind of benefit is $18? We got
half of it.

The other thing that happened, so the appraisers tell
me, is that when this was changed from green areas into now the
Water Company's Rivervale Realty Company, they were supposed to
get three years' back taxes. They also got three years' back
taxes based on approximately 10% of the real value of this
land. To me, the question comes up: The 1land that was
acquired under condemnation proceedings, at very low pricing,
now is being transferred into the real estate company's own
sister company -- or the Water Company's own sister company,
Rivervale Realty, at only 10% of the value. Who does that
benefit? It benefits only the United Water Resources Company;
that is all it benefits, and their stockholders perhaps.

These are the questions I have. I have heard things
that I want to have on the record tonight; that some of this
land was condemned in 1977 for a price of $38,000 per acre, and
then in 1983, transferred from Hackensack Water to Rivervale
Realty Company, at $12,000 per acre. Something is wrong here,
ladies and gentlemen, and these are the questions I have. I
don't believe this benefited the ratepayer. I don't believe it
benefited the taxpayer. I believe it benefited only the United



Water Resources private company. It has really inflated their
stock prices over the years, and has enabled them to show very,
very high profits, at whose expense? At the ratepayer's
expense; at the municipal taxpayer's expense. .

These are the questions I hope that some of these
agencies can answer. I would like to have them address those
issues when they come up.

The first one I would like to hear from—— Our host
Mayor is Mayor Hague. I have a notice here from a stockholder
of the Hackensack Water Company, who just happens to have the
same name, Mr. Robert Hague. Would you like to come up and
speak first, Mr. Hague, since we are in your lovely community
of Oradell? Mr. Robert Hague, from Oradell.

ROBERT Z. HAGUE: Thank you. I did not expect to
be the lead-off speaker here. Usually, I am very far down the
line. \

ASSEMBLYMAN ROONEY: Not in our minds at all.

MR. HAGUE: Well, thank you. I date back in Oradell
over 70 years. My family goes back many times that. So, a
good deal of the history of this land I know either firsthand,
or from hearing it from my parents or grandparents.

When Hackensack Water Company formed, they obtained
the right to take water from the river and sell it. And it was
a boom, because at that time it was getting more crowded, and
people needed a source of clean water. They took water from
the river, down a 1little bit north of what we call North
Hackensack now.

Later, they moved up and started taking it at what we
call New Milford, where the pumping station is now, and still
they were taking from a flowing stream. This was clear, nice
water. As they needed more, and the flowing stream couldn't
always be relied on, they added reservoirs. This required
getting land. Gradually, this resulted in them getting control
of this valley, either through buying or making an order when
they had condemnation rights in their back pocket.
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My great-grandfather operated a saw and grist mill
where the Oradell Dam is. My mother tells of riding on the
carriage that took the logs back and forth into the saw. I
tell you this to show you the kind of thing that was going on
around here. There was fishing; there was boating; there was
skating; all of these things.

Gradually, they were taken away from us. When I would
complain -- I remember complaining to my father when they
fenced the lake in and wouldn't even let us skate on it -- he
said, "Well, you know, you've got to realize, this protects
this area. Otherwise, it would be all built up, and you
wouldn't know what you would have there. At least we have the
open space." This went on up until recently, that people
thought that way.

Now, there was no law saying they couldn't change it
from open space to something else, because at the time they
started, no one would have thought there was a need for a law
like that. Laws originate when need shows. Unfortunately, it
is usually a bit too late.

But, along with this getting control of the land and
- keeping us from using it, they got low taxes on that land,
because after all, it was only watershed. I own land adjacent
~to some of theirs. I pay a lot of taxes; they pay very
little. On top of this, at times, if they thought taxes were
too high, they would hold back; put a strangle hold on these
towns. I have known a time when this town had to go out and
raise money from citizens who could buy tax anticipation notes,
because otherwise we couldn't have paid our employees. All of
this as the Water Company got more and more of a hold on this
area. :
Now other things have happened. I mentioned how it
was a flowing stream. Down below the New Milford dams-- There
used to be enough water going down there that I can remember
there even being a small bathing beach in New Milford. No one
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would bathe down there now. It is just dirty tidewater coming
up. There is not even enough through flow that Bergen County
could develop the park along the river, which they had planned
to call "Lake Hackensack."

Now, true, we need the water for drinking, but in so
doing -— 1in so giving them the rights to this, they have taken
away this area up here, as well as the usefulness of that area
below New Milford. I think it should be considered here that
something that was built up all for the good of the area, has
now been used and turned against us, as they want to come in,
develop up to the reservoir, to a distance that I think is very
questionable on the quality of water, but very questionable on
the quality of life in this area. They will get rid of a good
deal of our woodland that we still have, get rid of wetlands,
ruin all these things. Why? For a few dollars for a little
while to the taxpayers. Once this land is gone, they will have
to get back to making money on purifying and selling water. I
question whether the water will be as good as it would have
been without this.

Thank you. (applause)

ASSEMBLYMAN ROONEY': Thank you, Mr. Hagque. We
appreciate it. I am going to limit the applause, and I also
want the ability to limit the boos, if there are some later. I
would appreciate it if we could just dispense with the
outbursts.

I would 1like, at this time, to invite the
representative from the BPU, Mr. 2Zarillo, to come up, to add
some-——

ANTHONY J. ZARILLO: Spice to the--

ASSEMBLYMAN ROONEY: --spice. We did ask the BPU to
review their records on the particular transfers and on the
incident. |

, MR. ZARILLO: If you will bear with me for just a
minute, until I get my—— |
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ASSEMBLYMAN ROONEY: Yes. I see you have quite a bit
of information.

MR. ZARILLO: Well, I want to try to give you as much
information as we possibly can.

My name 1is Tony Zarillo, and I am the Executive
Officer of the Board of Public Utilities. To my left I have
with me this evening, Ms. Jean Fox, who is the Director of the
Division of Water and Sewer.

Really, Mr. Chairman and members of the Assembly, I am
here to respond to your questions, and to try to provide you
with whatever information we have that would be helpful in your
deliberations. If you want, I can go back to your original
query with regard to the 1983 transfer and what occurred at
that time. I am going to rely, for the most part, on the
Board's written ‘orders that were issued at that time. ‘My
memory 1is not getting any better than anybody else's as I move
up in age, so I would rather read from the orders. I can't
remember what I had for breakfast, no less what I did in 1983.

With ybur indulgence, let me try to set the scene for
the Committee as to what occurred. As a result of a major rate
proceeding that was filed by the Hackensack Water Company in
that 1981-83 time frame, the Board stated in its written order
as follows: "At the conclusion of its last rate case, the
Company was requested to justify its 1land holdings to the
Board. The Board finds the Company present real estate
analysis regarding its protective 1land holdings to be
substantially inadequate. Accordingly, petitioner 1is directed-
to submit to the Board a detailed report on the justification
of all protected lands and specific plans for all other lands
held by the Company and reflected in the rate base. Said
report shall be submitted within 90 days of the date of this
order. The Company shall coordinate this effort with the
'Directbr of the Division of Water and Sewer, the Director of
the Division of Utility Finance, Accounts, and Audits, and the
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Board's Legal Division. A copy of all findings shall also be
forwarded to the Division of Rate Counsel."

It was that order that gave rise to the subsequent
report that was submitted by the Company with regard to the
land holdings that it felt would be required in order to ensure
—— and I want to underscore the word "ensure" -- adequate
protection of the aquifers and water supplies of Hackensack
Water Company.

The Board also recognized that there was some concern
with fair and equitable treatment of the ratepayer, and
therefore the sharing issue of what occurs if and when that
land is disposed of with the ratepayer was also paramount in
the Board's evaluation of this issue.

At that time -- and I might say to date —-— there was
no existing case law in New Jersey on the issue concerning the
proper treatment for rate-making purposes of appreciated value
derived from the transfer of. non—-depreciable property no longer
used and useful in providing utilitf‘services. The Board had
reviewed the available and pertinent decisions rendered in
other jurisdictions to try to determine what appropriate
position the Board should take, on this issue. The Board noted
that there were various decisions of the courts and utility
commissions across the country, and they differed. Some courts
had found that the utility ratepayer was entitled to no
compensation, no sharing on the disposition of property held by
the wutility company. Other jurisdictions held that there
should be some sharing, and other jurisdictions were -silent on
the issue.

So, the Board was faced with not only establishing
what was considered to be.  the fair market value of the
property, but how you balance the competing interests the Board
has as its legal mandate given to it by the Legislature of
keeping in equity and balance the rights of the shareholder and
the protection of the ratepayer. '
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The Company, as a result of the Board's order-- By
the way, Chairman, I don't have copies I can give you this
evening, but I would be happy to provide to you or to your Aide
copies of these decisions for your file and for the record.

ASSEMBLYMAN ROONEY: I think we all have copies.

MR. ZARILLO: All right, very good. I'm glad.

ASSEMBLYMAN ROONEY: Everyone here has a copy?

MS. LOMBARDI: (Committee Aide) Yes. Everyone here
has a copy of this order, and the final order.

ASSEMBLYMAN ROONEY: It is the 17 December '847?

MR. ZARILLO: Yes. There are three pertinent orders
that I would like to reference for the record, if I may: The
order that I just read from is dated January 12, 1983, and the
appropriate reference would be BPU Docket No. 815-447 OAL -—-—
meaning Office of . Administrative Law -- Docket No. PUC
8172-81. The subsequent order which was 1issued after that
order was dated December 17, 1984, and the Docket No. in- that
matter was 8312-1096. And the following order was issued on
May 30, 1984 (sic), the same Docket No. -- 8312-1096 -- which
was the order of implementation. I'm sorry. Did I say '86?
Strike that, it's '85. I stand corrected. Thank you, Jean.

Another issue came up as to how does one establish the
fair market value of the property, and I would like to quote
from thé Board's decision and order in Docket No. 8312-1096,
dated December 17, 1984: "We would also note that the
conclusioris set out here and above were reached only after a
thorough review of the applicabiltity in this matter of the
Board's regulations pertaining to bidding and advertising --
N.J.A.C. 14:1-6.10. The purpose of these requlatory provisions
is to ensure that a utility receive the fair market wvalue for
any property which it may sell. As the matter now before the
Board does not entail the sale of property, we are in agreement
with the Board-appointed appraiser that the bidding and
advertising regulations are not appropriate and should be
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waived in this proceeding. It is the opinion of the Board that
the wutilization of professional appraisals represents a
reasonable alternative to bidding and advertising for purposes
of determining the fair market wvalue of the subject property in
this matter." And that is the end of the quote.

So, it was in that order that the Board found a

methodology that was acceptable -- readily acceptable -- in
many forms, and after review of its own legal requirements and
appropriate statutes, determined that appraisals were an
adequate surrogate for the 'bidding and advertising requirement,
primarily because -- and I unde#scdre "primarily" -- this was
not a sale, but a proposed transfer of the land. And the Board
so ordered that appropriate appraisers be utilized to establish
the wvalue of the property. It was that background and that
series of events that brought us to the matter involving the
disposition of the 717.91 acres. :
- Mr. Alexander Summer -— S-U-M-M-E-R Compény -— and
Stack and Stack, Inc. were retained as appraisers for the
property. They appraised the property, and the property
appraised by Mr. Summer was at $11,065,000, and for Stack and
Stack, $10,160,000. The Board's order also provided that if
the appraisal values of the two appraisers came in at the same
level, that was to be considered to be the fair market value of
the property. And if not, in the event that the appraisals did
differ, and that the higher appraisal did not exceed the lower
‘by 10%, the Board would considef averaging the two to establish
the fair market value. Obviously, by the two appraisals that I
just quoted, they did not violate that provision of the Board
order. The appraisals were averaged, and the value was set at
$10,612,500.

After further proceedings before the Board in which
the Public Advocate, the Board staff, and the Company all
participated[ the Board developed a sharing formula by which
both the shareholder and the ratepayer shared in the net gain
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on the disposition of the property. The result of that was the
$18, Mr. Rooney, that you did, in fact, mention earlier on in
your opening statement.

One other bit of information: The Public Advocate, in
that proceeding, appealed part of the Board's order to the
Appellate Division of the Superior Court of the State of New
Jersey, and on June 6, 1986, the Appellate Division stated, and
I quote: "The Public Advocate appeals from the order of
implementation of June 25, 1985. After a careful review of
this matter, we have concluded in this appeal raising
essentially legal questions, that the decision of the Board is
supported by sufficient credible evidence on the record as a
whole, and the 1issues of 1law raised are c¢learly without
merit." And the Board's orders were, in fact, affirmed.

That brings us through the process in a very, very
quick and abbreviated way from the point of how the Board went
about identifying the land that was no longer needed in the
protection of the water supply, to the actual disposal and
disposition of the land.

I am happy and will be available to answer whatever
questions you might have.

ASSEMBLYMAN ROONEY: I think we have to go back a
little bit further than where we started ’today. I would like
to ask the Public Advocate's Office -- I mean, I'm sorry, the
BPU's Office: At what time did United Water Resources enter
this picture, and at what juncture was it decided that the land
was going to be transferred instead of sold at public auction
or on the open market, at what was really the fair -- I mean,
the f-a-i-r market value? Because the values that we have
listed here by the two appraisers are approximateiy 10% of the
real value at the time of these transfers. This 1is the
question that I would 1like to have answered at some point in
time.
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MR. ZARILLO: Let me go back to the question you
raised, Assemblyman, on the establishment of the wvalues.

ASSEMBLYMAN ROONEY: Can we start with the United
Water Resources and how that occurred and what, if anything,
the Board of Public Utilities -- what their involvement was
with the establishment of this holding company?

MR. ZARILLO: May I give you some overview on holding
companies, if you will? The Board, since 1960 through 1970,
has been considering requests of various utilities to form
holding companies. Holding companies are not necessarily
something new. They have been on the scene for some time.
Jersey Central Power and Light Company is a holding company of
GPU, and has been for many, many years. That predates
Hackensack and many of the other ones.

The SEC recognized holding companies, and there are
appropriate laws down at the SEC that regulate the financings
for holding companies, with certain limitations on what type of
securities can and cannot be issued.

The Hackensack Water Company filed with the Board a
petition on March 7, 1983, requesting authority to transfer all
of its then issued and outstanding shares of common stock to
the United Water Resources, Inc. holding company. The Board

investigated that request. The matter was fully reviewed,
fully analyzed, and on June 12, 1983, the Board, 1in the
appropriate Docket No., which I will give you now —-- 833-195 --

approved the creation of. the holding company of United Water
Resources. Within the umbrella of that holding company, there
were requlated and non-regulated entities, the regulated entity
being the Hackensack Water Company, which the Board is
responsible for, and the non-regulated ‘entities, one of which
being Rivervale Realty.

The Board, after that @particular petition, was
petitioned by a number of other utilities. As I indicated,
Public Service Electric & Gas Company, Elizabethtown Water
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Company, Atlantic City Electric Company, and the New Jersey
Natural Gas Company have all received Board approval for the
establishment of, and the formation of holding companies.

The Board, obviously, had a very serious concern about
the impact that the formation of these holding companies would
have on the financial viability and the service adequacy to the
ratepayers of the utility company. And the Board, in each of
its orders involving the approvals of the holding companies,
set forth certain «criteria, <certain guidelines, <certain
standards that ensure the protection of those ratepayers from
any harm that might come from the corporate umbrella of the
holding company.

The Board continues to monitor that situation on an
dngoing basis, to ensure that none of those concerns become
realities. As to date, while we have not been aware of, nor
have we been made aware of, any of those evils or concerns, we
continue to 1look at that from the standpoint of sensitivity
about the impacts that I have referred to and I have mentioned.

The fact that a utility company operates within the
ambit of a holding company is not, in and of itself, evil. It
is not, in and of itself, a r'isk_, additional or otherwise, to
the ratepayers of the utility company. As a matter of fact,
there are many renown financial people and economists who would
argue that it insulates the utility company from many of the
more risky businesses that the non-regulated entities would be
involved in, and therefore it 1is beneficial to ratepayers.
There are different schools of thought on that issue. Not
everybody agrees with it. The Board 1is concerned, as I
indicated, about those issues. Those were the kinds of issues
that were brought before the Board. As the Legislature, I am
sure, 1is well aware, the Board's proceedings are fully
litigated. They are open to the public; they are open to the
participation of the Public Advocate and other interested
parties. They are held either before the Board themselves, or
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before the Office of Administrative Law, which is a creation of
the Legislature, and the decisions of the Board are predicated
on the record that is established in that proceeding.

There are many varied and differing views: that come
before the agency, and are argued and debated within the
confines of that 1litigated proceeding. Not everybody, I can
assure you, likes vanilla ice cream and, as a result, the Board
is bound not only to hear and to evaluate the varying
positions, but to make a decision based on that record.

That, I hope, answers your question as to where we
were and where we are with regard to holding companies.

ASSEMBLYMAN ROONEY: Basically what you said, though,
is that on June 12, 1983, the Board approved the formation of
the holding company, United Water Resources. And just prior to
that, this massive land transfer was being contemplated.

The point I still come up with, and the question I
would like answered at some point in time, by someone, is how
land that 1is worth $150,000 to $200,000 an acre, that was
bought for public watershed purposes, was bought under
condemnation of a requlated company, could be transferred at
$15,000 an acre to a non-reqgulated company in the sole business
of developing real estate and properties? That is the question
that keeps buzzing around in my mind. How did this happen,
when the Board of Public Utilities had to look at this? In
fact, there is evidence that we will hear later in this hearing
that only five years earlier, some of that land was condemned
at $38,000 an acre, then transferred at an appraisal price of
$12,000 an acre. These were the internal transfers that were
going on.

These are the questions that keep coming to mind. If
-—— and in fact we see it many times -—- a government contractor
is on a cost-plus basis regulated by the government, and at
some point in time he uses either materials, services, labor,
or some sort of resources of that government contract for a
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private customer of his, that person goes to jail. That
company is put up in court. That is an absolute violation of
the law -- using these public properties for private purposes.
And this is how it appears to me. We have had this transfer at
one-tenth of value, and they are now going to go out and sell
those, and there is evidence that properties have been sold.
The Public Utility Commission in New York is investigating the
Spring Valley Water Company for a transfer just a couple of
years ago, that was made at $300,000 for 24 acres, that
Rivervale Realty turned around, two months later, and sold for
$1.2 million.

| MR. ZARILLO: The Public Service Commission in New
York, Assemblyman, did not have an appraisal made of that
property. They used a Realtor. The Realtor evaluated --
estimated it, as best I can discern from my investigation into
that concern.

Let me speak to that: We used the appraisals. That
is public record that has been documented, and neither I nor
the Board are disavowing it. We used those appraisals as a
basis for establishing value -- the value of the property, the
market value. Appraisals, as I am sure all of you Kknow,
especially the lawyers, are used every day in our business life
to establish value. The two appraisers came to us. They were
independent appraisers. They had no prior relationships with
the utility company as it was established, and they set the
value.

Let me just indicate to you that one of the
appraisers, Alexander Summer, was an approved appraiser for the
State of New Jersey, Department of Environmental Protection,
the New Jersey Health Care Facilities Financing Authority, the
New Jersey Department of Transportation, the Bergen County
Department of Public Works, the Bergen County Board of
Freeholders, the Veterans' Administration, and the Passaic
County Sewerége Authority. This appraiser, on the basis of his
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qualifications and experience, as far as the Board was
concerned, was eminently qualified to render his opinion as to
what the wvalue of the property was, for the purposes of our
proceeding. Not only did we use him, but we used the other
gentleman to verify that. _ '

ASSEMBLYMAN ROONEY: Let me interject one thing: I
think I can shorten your response quite a bit, because one of
the things you did to these appraisers -- the same thing you
did to them in 1987, when the appraisals were done by, I
believe, Stack and Stack and the other outfit-- I asked the
Water Company"s attorney what was the classification of the
property, and it was watershed. It was not., residential
property. It was not any other thing. So, if that was zoned
for watershed, it 1is worthless property. All you can value
that property at 1is the condemnation wvalue of that 1land.
That's it. _

But we all knew that the Hackensack Water Company's
new parent company -- United Water Resources —-- was going into
the development of land business. That is what should have
been done. You should have told those appraisers at that time,
and so should the Public Advocate. I am not picking on you
personally. What I am saying is, we all knew the business that
Hackensack Water Company was telling us they were in now. They
were in the real estate business. They weren't going to sit
with this land as parkland and keep it in open space forever.
They were out there to make a buck. |

So, that is why you got the appraisals you got,
because it was worthless property under the current zoning.
And any one of these mayors or councilmen who are here today,
or tax assessors, who are telling you that because of this
transfer they are locked in-- They were granting all of these
subdivisions that were coming down the line. And because of
the situation of the Hackensack Water Company going to the
Public Advocate, going to you, saying, "We want to develop this
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land so it 1is developed properly as a good neighbor to the
Water Company," you said, "“Fine," and I can agree with that,
rather than having some developer who is going to come in and
do something that might jeopardize our water supply.

The Water Company-- We were trusting them, saying,
"Yes, they are going to do the best they can to protect the
water." Well, let me tell you, from what I can see, they did

the best they could to protect their pocketbooks and their
proflts, and that is the name of the game here.

MR. ZARILLO: I want to make sure one thing is clear
I am not here to defend the Water Company.

| ASSEMBLYMAN ROONEY: I ,understand that. I don't want
to be an adversary.

MR. ZARILLO: I am here to provide you with the
background and the information as to what we did and why we did
it. You certainly have all the prerogatives in the world to
agree or disagree with us. What I am saying to you is, what we
did has been fully documented; has been fully 1litigated as
would stand the i:igors of the test that we have as a mandate
from the Legislature and, not only that, has even been on
appeal.

Let me make one other final observation on these
appraisals: We asked the very question that you have posed to
us, Chairman Rooney, because we shared that concern. I can
tell you that I am not an appraiser, and I have no knowledge of
how you go about doing these appraisals or what occurs in a
condemnation proceeding. But I can tell you this: On the
record, in the most recent proceeding before the Board, it was
indicated to us under oath by the appraisers that you are
required to provide the appraisal based on the. best, highest
possible use of the land, as it is currently zoned -- as it is
currently zoned -- not what one can anticipate could happen
down the road. . '

ASSEMBLYMAN ROONEY: As currently zoned.
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MR. ZARILLO: That is what the appraisers use, which I
understand also is the basis of MAI standards for appraising
property. Now, that is on the record in the proceeding. We
relied on the credibility and the 1integrity of those
individuals. There was no evidence that was brought forth by
anybody that controverted that evidence.

ASSEMBLYMAN SCHUBER: I think that 1is the whole
controversy, isn't it? The rule is the highest and best use,
by the way, and the highest and best use to me-— I remember
this. ©Now it 1is all coming back to me. This was the subject
matter of the other hearing we held in Oradell six months ago-—-

ASSEMBLYMAN ROONEY: That's right; that is where this
came from.

ASSEMBLYMAN SCHUBER: --the highest and best use of
that property. I think we all had to know that that property
was not going to be retained as watershed property, once it was
tranéferred; that it would have a greater use thereafter.

MR. ZARILLO: But, you cannot use that in establishing
value in a condemnation proceeding. That is the point I am
attempting to make here. Whether you agree with that or not is
your prerogative. What I am saying is, that is what was
brought out in the hearings; that the highest and best use is
what governs, and that you cannot assume that you have -- let's
for example use agricultural 2zoning -- assume that you are
going to subdivide that and have residential development, and
ask the condemnation judge to make the value on the basis of
the assumption of the rezoning of the property.

ASSEMBLYWOMAN RANDALL: Mr. Chairman?

ASSEMBLYMAN ROONEY: Assemblywoman Randall. Yes,
ladies first. . ,

ASSEMBLYWOMAN RANDALL: If I may, through the
Chairman—- Before we leave this point, Jjust so that I

understand, you're saying that because of the fact that this
was to be a non-sale of the 700 acres, the rules that applied
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in doing the appraisal were, number one, that an appraisal
itself would be permitted; no further extensive type of
analysis, an appraisal, and that that appraisal was to use the
same principles that would be used in a condemnation proceeding.

MR. ZARILLO: No, I didn't mean to imply that. That
appraisal was being used because the Board was faced with the
issue of establishing value -- fair market value -- and that
appraisal was used as a surrogate for the bidding procedure
that might otherwise have been used.

ASSEMBLYWOMAN RANDALL: All right. And as part of
that, the rules that applied in that 1984 appraisal included an
analysis based on current zoning. Now, my question is: Had
this been a sale of land, what would the rules have been in
determining value? _

MR. ZARILLO: I have no way of speculating as to what
the rules would have been on establishing the value. You've
got to tell me what the terms and conditions of the sale were.
What is it that the buyer and the seller were bargaining for?
Were they buying land that was going to be subdivided by the
seller and transferred over to the buyer? I have no way of--—
I mean——

ASSEMBLYWOMAN RANDALL: Well, let me give you a simple
hypothetical to the effect that-— Let us suppose that the 1984
transfer had been a proposed sale by the Hackensack Water
Company to, theoretically, a private entity real estate
development. Call it "River Realty." If that had been a
private sale of -- a proposed private sale of that 700 acres,
what would your rules have been 1in determining how that
property should be valued?

MR. ZARILLO: The Board did exactly what it would do
if there were a sale of a major piece of property by PSE&G to a
developer where we use appraisals and we don't require
bidding. The Board's rules are such where the Board can
determine what course of action it feels 1is in the best
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interest of the public, based on the circumstances surrounding
that transaction. Public Service, for example, files with us
periodically, or Bell Telephone, or other major utilities
disposing of no longer used and useful buildings, or plots of
land that they no longer need. We do not require that that be
put out for bid. We require that an appraisal be submitted on
the wvalue of that property, and then, based on the value of
that property from the appraisal standpoint, we adjudge the
sales price.

If they are in line, the Board would normally approve
them. If they are not, we would raise questions about them.
That same procedure which has been used constantly before this
Board from time immemorial was the procedure wused in
Hackensack. This was not a unique, unusual, or special set of
circumstances, by any stretch.

ASSEMBLYWOMAN RANDALL: Not to belabor this point, but
if the proposed transfer had been to a development company
unaffiliated with Hackensack Water, that advised you that what
they were going to do was to attempt to develop it as
residential propetty——' I am asking 1if you would have
questioned the methodology, and perhaps used a different
methodology than was used here? |

MR. ZARILLO: If I may, Assemblywoman-- We are not in
the business —-- the Board of Public Utilities -- of asking what
the property 1is going to be used for. Our statutory
requirement as a Board of Public Utilities is not to intrude
into local zoning or local issues, and that would be a local
'issue. Our responsibility 1is to ensure that the investment
that is made by the utility company in the property and the
appertainments thereto that are necessary to provide the
service are fair and reasonable, and that the rates that
ultimately flow from that investment and those costs are
reasonable; and also to ensure that the public receives safe,
proper, and adequate service. '
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If a utility company sells 1land, and if they were
going to put up a circus tent and have Barnum and Bailey come
in there, the value of the land would not change as far as we
are concerned. We would use the appraisal -—-- whatever the
appraisal quoted. If it was in line with what we believed to
be the fair market value, it would be disposed of. Our job is
to protect the ratepayer in the areas that I told you. What
the buyer does with that property, we assume is going to be
controlled by the local entities within which that property is
located.

ASSEMBLYWOMAN RANDALL: But you would have an interest
in inaking sure that it is an arm's length transaction--

MR. ZARILLO: Oh, definitely.

ASSEMBLYWOMAN RANDALL: &= --so that the ratepayer 1is
getting back what the ratepayer ought to get back after selling
off part of the ratepayer's land.

MR. ZARILLO: And there has been absolutely not one
iota - of evidence to show that these transfers, both the one
that occurred in 1985 and the one that occurred recently, which
is being held up, and which is in court and the subject of the
legislation, were not anything other than done as an arm's
length transaction.

ASSEMBLYWOMAN RANDALL: OKkay, thank you.

ASSEMBLYMAN ROONEY: I think we will give you some
evidence to that effect at a later time.

Mr. Hudak has a question.

ASSEMBLYMAN HUDAK: Mr. Chairman, just——

MR. ZARILLO: If I may-- I'm sorry, Assemblyman
Hudak. I don't mean to not allow my —-- really the technical
person who is the one I rely on so often for her advice-- She

has a couple of comments, and with your permission and

endurance— :
J E AN F O X: Some points on the discussion that just
happened: I wasn't involved in the earlier transfer, but in
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the petition that is now pending, we were concerned about the
issue of highest and best use and what that was. We called our
appraiser 1in, the one 'the Board hired, the independent
appraiser -— we had no contact at all with the company or the
company's appraiser -- and we asked him about that. He said
for Bergen County, because of the lack of open space, that the
highest and best use would be recreational open space. That is
what he told us. We questioned him for a half an hour on
that. He was very clear about it. An MAI guy-— I mean, he is
one of the best appraisers. '

ASSEMBLYMAN ROONEY: Jean, I have to respond to that.
We have tax assessors; we have local officials; we have public
citizens here; we have people who live in this area. And the
value of this property, at this present time, is about $400,000
per acre, not $41,000, as was the proposed transfer price. The
way this is going down, and it has gone down, with all--

I'll give you another good example. We have spoken——
I have to compliment Jean Fox. Jean has been very patient,
with this Chairman for one, and with other members of the
Committee and our staff. She has given us -a lot of her time
and effort. And, Mr. 2Zarillo, please take this back to the
powers that be, that she is an excellent representative of the
BPU.

But, the one piece of evidence I want to give is, the
property that they acquired -- the Woodcliff Lake property—--—
There were 27 acres acquired at $15,000 under the original
transfer. That was the $10.4 million, I believe, that was the
original transfer. If you look at the sale of the Woodcliff
Lake property, 27 acres went for $7.2 million, approximately a
quarter of a million dollars an acre in 1987, two years after
the transfer at $15,000 an acre. Are we being ripped off, or
are we not being ripped off? This is not the public interest.
This 1is not something that we should have to pay for the
Hackensack Water Company to get into the real estate business
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and make a profit on the backs of its ratepayers and 1its
taxpayers and its residents in every community in the
surrounding area.

This is the purpose of this hearing: to find out how
it happened and make sure it doesn't happen again, and perhaps
even, yes, reverse what originally happened on these
transfers. (applause) No, no, please. I said I didn't want
any boos either. So, please hold it back.

These are the things that we are going to give you as
evidence tonight. That is why there 1s a public record of
this. You are going to have lot and block numbers from people
who come up here to testify. We want to know: How can you say
- that the land was worth $15,000 in '83, when it was transferred
in '84, '85, and how was it worth $41,000 in this day and age,
when the real values were $150,000, $200,000, and $400,000,

respectively?
These are the questions. I appreciate what you're
saying, but highest and best-— Please don't put that on the

record. I think it does you a disservice.

MS. FOX: That is what I was told by our appraiser.
The other points are the risks involved with the average-— The
$15,000 was an average, a part of this land. What they each
did -- all the appraisers did in both cases —-— was parcel by
parcel. There is a whole list of the parcels and how much they
were worth. They went out there and they looked at these
parcels. A lot of the parcels, part of them are wetlands; some
of them are all wetlands. The wetlands are not as valuable as
the buildable areas. ‘

The other point. is, this is not subdivided. There is
a cost involved with acquiring subdivisions, and there is time
involved, and there is risk involved, as to whether the 1local
officials are going to  allow that. That 1is another
consideration, when you are talking about the wvalue of it. So
when you talk $15,000 an acre—— Maybe that is off, maybe it's
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not, I mean, based on the information you have. But on the
other hand-- . '

ASSEMBLYMAN ROONEY: 1I'll buy all the acreage you have
at $15,000, or even $41,000 an acre.

MS. FOX: That doesn't mean that every acre that was
transferred was a $15,000 acre. Some were a lot more, if you
look at the appraisals; some were a lot less, because it was
wetlands, and you couldn't do anything with it.

ASSEMBLYMAN ROONEY: Let me have Mr. Hudak's question
at this time. ,

ASSEMBLYMAN HUDAK: Mr. Chairman, the first speaker
" mentioned something about eminent domain that was given to the

Hackensack Water Company. Did they actually acquire any
properties—- ;

ASSEMBLYMAN ROONEY: Yes. .

ASSEMBLYMAN HUDAK: --of that 700 acres under eminent
domain? ’

ASSEMBLYMAN ROONEY: Absolutely. I think the BPU
should-- _

MR. ZARILLO: I can't answer that question.

ASSEMBLYMAN ROONEY: We'll have testimony——

ASSEMBLYMAN HUDAK: Well, my next question is, about
how much of it was acquired by eminent domain?

MR. ZARILLO: This property, Assemblyman, has been
acquired, I believe, over a tremendous time horizon. How it
all got into the title of the compény, I don't know at this
point.

Let me just, by way of background, indicate to you
that it was not. unusual for utility companies -- not only water
companies} but utility companies by and large -— to acquire
land in the development of the company, the reason being -- and
this has been traditional across the country -- that land has a
tendency to appreciate in value, and it is cheaper to buy the
land at the lowest possible cost and keepAit for future use,
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rather than to try to go out and negotiate for the title at the
time the land is actually needed, because when the buyer knows
that -— or the seller knows that, they usually try to extract
out of you the highest cost. So that occurred, especially in
an area such as Bergen. I will say that it was foresight that
the utility company did hold as much land as it did, because of
the need for the tremendous amount of water supplies it
requires to serve the population in this area.

ASSEMBLYMAN ROONEY: Thank you, Mr. Zarillo. Mayor
Hague has her hand up.

MAYOR HAGUE: (speaking from audience) I just want to
ask a question: You speak of utility companies and how it is
legal for them to have holdings -- land holdings -- which I
agree. But, don't you think there is a difference between
Public Service Electric and Gas holdings, as compared to a
water company, where their holdings are part of their product?
They are the producer of their product, where the others
manufacture their product. I think that makes a great deal of
difference.

You said they needed that watershed property because
it held the water, and delivered the water. I think there is a
great deal of difference between just any utility and a water
company.

ASSEMBLYMAN ROONEY: We appreciate the comment, Mayor
Hague. Anyone else on the panel--

ASSEMBLYMAN SCHUBER: I just want to ask a question,
if I might. I just want to go back to the appraisal again; the
issue of the appraisers who were chosen to make these
appraisals. You indicated they were independent appraisers.
Is that correct?

MR. ZARILLO: The company had its appraiser, and we
.required an independent appraiser of our choice, which was the
gentleman I referred to, Alexander Summer. The actual
appraisal was done by Richard D. Pietrowitz.
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ASSEMBLYMAN SCHUBER: So, you had one independent
appraiser then. 1Is that correct?

MR. ZARILLO: We had two appraisers, two individual--
I considered the first appraiser-— Even though he was chosen
by the company, he was an independent appraiser. It wasn't
done by an employee of the company.

ASSEMBLYMAN SCHUBER: I understand that, but the one
appraisal was done by a company chosen by the Water Company.
Is that correct?

MR. ZARILLO: That is correct.

ASSEMBLYMAN SCHUBER: And that would have been Stack
and Stack, correct?

MR. ZARILLO: That is correct. .

ASSEMBLYMAN SCHUBER: Do you know whether, in fact,
Stack and Stack does work for the Water Company doing their
appraisals? _ :

MR. ZARILLO: They did the second one, but prior to
that time, to the best of my recollection, they had not done
any work for the company prior to the appraisal in '85, or '84,
whenever that took place.

ASSEMBLYMAN SCHUBER: Do you know that for a fact?

MR. ZARILLO: To the best of my recollection.

ASSEMBLYMAN SCHUBER: And the Alexander Summer Company
was chosen by whom?

MR. ZARILLO: The Board of Public Utilities.

ASSEMBLYMAN SCHUBER: Off what?

MR. ZARILLO: Pardon?

ASSEMBLYMAN SCHUBER: How did you come across them?

MR. ZARILLO: We had a list of appraisers that we
gathered. The 1list was submitted to the Board and, as I
recall, the Board chose that appraiser. _

ASSEMBLYMAN SCHUBER: Do you have any knowledge as to
whether that particular company had ever done any work for the
Water Company?
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MR. ZARILLO: Again, to the best of my knowledge, that
was asked, and there was no prior work done by Alexander Summer
for the Hackensack Water Company.

ASSEMBLYMAN SCHUBER: Who paid for these appraisals?

MR. ZARILLO: The Water Company was required to pay
for those appraisals, and those appraisals were a basis for
establishing the sharing concept which was finally approved by
the Board.

ASSEMBLYMAN SCHUBER: Now, as I understand it, you
have indicated that these appraisals were to have been done on
the basis of the standard for that, which was the highest and
best use in that particular area as zoned, and I guess as
unencumbered. Correct?

MR. ZARILLO: That is correct.

ASSEMBLYMAN SCHUBER: You indicated ;hat as a result,
they were appraised as watershed properties. Is that correct?

MR. ZARILLO: They were appraised on the value of the
current existing zoning. Some of the property in land two was
recreational. Other property in land one could have been
recreational -- not recreational, could have been residential,
could have been watershed property. There could have been a
mix of the zoning. I don‘t recall the details of all those
zonings and all of the properties. ‘

‘ ASSEMBLYMAN SCHUBER: So in essence, the properties
themselves obviously were zoned locally, and all of the acreage
then had a mixture of types of zoning involved. Correct?

MR. ZARILLO: That is correct.

ASSEMBLYMAN SCHUBER: And some of it was not
necessarily recreational, but was, 1in fact, residential.
Correct? ,

MR. ZARILLO: That is correct.

ASSEMBLYMAN SCHUBER: And some of it, I assume, was --—
considering some of the municipalities involved, I assume would
have been probably lérge acreage zoning, such as one-- A half
acre was one—acre or maybe two-acre zoning?
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MR. ZARILLO: I don't recall the specifics of that.

ASSEMBLYMAN SCHUBER: My recollection, or my knowledge
of the areas would indicate that they probably were.

MR. ZARILLO: I would accept that, subject to check.
I have no reason to doubt it. .

ASSEMBLYMAN ROONEY: Pat, what I want to do 1is get
into the wvalues of the property. Perhaps we are really
burdening the BPU with areas that are not within their
expertise.

What I would like to do 1is ask, first, the Public
Advocate, if they have any input. Next I would like to call on
the Bergen County Tax Board Executive, Mr. Dante Leodori, to
give us some of the information as far as Bergen County, and
what land in the area—— If you would, Dante, we will discuss
it when you come up, but I want the Public Advocate's Office
first. I guess 1t 1is Mr. Makul, representing the Public
Advocate. I believe the Public Advocate is in the hospital,
or—— ;

RAYMOND E. MAKUL, ESQ.: His father passed
away.

ASSEMBLYMAN ROONEY: Oh, I'm sorry.

MR. MAKUL: The funeral was yesterday.

ASSEMBLYMAN ROONEY: I didn't realize that. And
you're here to represent him basically?

MR. MAKUL: Yes. I am the Director of the Division of
Rate Counsel. I guess I could probably shed the most light on
the 1987 proposed transfer, as opposed to the earlier transfer.

During the time of the earlier transfer-- I was with
the Public Advocate, Division of Rate Counsel, from 1976
through early 1983. I left and was in law and consulting for a
period of time, and returned as Director of the Division of
Rate Counsel in November of 1986.

We have prepared testimony on the bill which is
proposed. We are submitting that to you in writing. I think
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our time here will be better spent talking about some of your
concerns involving these appraisals, the fair market value, and
I know there are a lot of questions concerning our involvement
in the proposed 1988 transfer.

First of all, I would like to say I think there is a
lot in Public Utility requlation which the Public Advocate -——
the Division of Rate Counsel within the Public Advocate —-- does
not think 1s good policy. Nevertheless, these policies were
policies which were set at the Board of Public Utilities. The
Legislature has oversight over these policies, because
rate-making is a delegated legislative responsibility. It is
appropriate that a Committee such as this 1look into some of
those policies and legislate changes if it believes changes are
appropriate.

The Public Advocate has long opposed the formation of
utility holding companies, for the very reasons “that you cite
in the proposed 1legislation; namely it creates pofential for
conflicts of interest. Not only is management's attention
turned to business ventures outside of the utility area, but
typically what happens 1is, some of the ventures they get
involved with are higher risk, and this higher risk translates .
into a higher cost of stock, a higher demanded return. It
generally drives up the cost of capital, we believe.

Nonetheless, the Board of Public Utilities has allowed
the formation of holding companies, and within the water area,
part of what has been formed is real estate sister companies to
the water wutilities. In the case of Hackensack Water, the
- Board has permitted these transfers to occur on the basis of
appraised wvaluations, notwithstanding the fact that there are
Board regulations that specify that when property is sold, that
property should be sold in an advertised sealed bid type. of
auction.. I happen to agree that if the purpose of a sale is to
exact the highest price, and that price is to be a fair market
value price, it is pretty hard to see how a fair market value
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could better be assessed than through a fair market sale,
through a bid process in which there are informed buyers. - Even
if you happen to have an uninformed buyer who may happen to
have deep ‘enough ‘pockets, the company and the ratepayers would
get the benefit of the highest possible price. '

The second thing which occurs in which there is
potential conflict of interest is this question of sharing. If
a utility -—- a water ut'ili'ty -— forms a holding company, and
part of that holding company is a real estate venture, there
are two potential sources of profit: ~The first source of
profit is to the water company itself. The 1land that is
acquired is typically-— The land which it is trying to sell or
transfer is typically land which was acquired decades ago at a
small fraction of its present market value. When that sale
occurs to the sister utility, even if it is at a price that is
well below market value, it nonetheless represents a very
significant gain to the water wutility. So, you have an
incentive for the water utility itself to try to get rid of
these lands and to realize a profit. It is an extraordinary
gain. Sometimes there are subsequent fights as to who gets to
keep it, but typically it is considered to be a non-recurring
transaction, and the arguments that are at least made by the
utilities, are that whatever the gain was, it is extraordinary,
non-recurring, and it should get to keep it. »

With respect to the fact that-— There are no
guidelines as to who gets this gain. However, if the
ratepayers were to get 100% of the gain, it certainly would
eliminate the pangs that people have that there is a potential
conflict of interest on the part of the water company to sell
the property in order to get the gain for the water utility.

If the land is transferred to a real estate sister
company, that real estate sister company then has -—-
particularly below fair market value, whatever that is —-- that
company then has the opportunity not only to realize the
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benefit of the difference between fair market wvalue and the
imputed transfer price, but it also has the potential of making
the money on the development of the property. So, I happen to
agree with you that the present system does create conflicts of
interest with respect to decisions as to whether or not-- The
great bias 1s to get rid of property, as opposed to holding
onto property if it is at all questionable.

- Another problem that exists with respect to water
utilities in this State, is that there is no hard and fast
standards as to what kind of 1land 1is necessary t» have as
watershed I hate to say it, but you down ia Trenton, when you
are déwn there in your legislative session, and you drink the
water out of the water fountain, that water 3is coming out of
the Delaware River cbout three or four miles north of the State
House, and that intake point 1is downstream of many sawage
treatment plant outfalls. There are no standards as tc what
¥ind of watershed is recessary. The standards are pretty much
the quality of what comes cut of the tap, not what Xind of land
was put aside co have it get tec the cap.

On the other hand, I happen to live in Morris County.
We have watershed land up ther2 which is posted with all Kkinds
0f "Nc Tresvassing” signs, and there are cyclcne fences. There
really is no uniform standard. So %tc say that any pacticular
riece of property in an overall watershed is cr is nat used and
useful, is a very subjectire, judymerntal type of thing. We
could probably say you couid remove three or four girders from
the Brooklyn Bridge and it would still stand, but tlhat doesn't
necessarily say those girders are not contributing anythirg to
the overall integrity of the bridge.

What happened with respect to the transfer last year?
The Division of Rate Counsel was put in ar environment of
trying to represent ccrsumer interesfs, 'where there were
already firm Board policies in place that transfers based on
appraisals would be permitted, and this type cf sharing between
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ratepayers and the company would occur. Within the context of
that kind of regqulatory environment, the Division of Rate
Counsel was put in the position of trying to establish what the
best deal for the ratepayer is. ' '

Anyone who read The Bergen Record last summer may have

seen me quoted. There was a time when we were considering
opposing, formally, the use of the appraisal method. One of
these appraisérs, the one who was hired by the BPU itself--
Two appraisals came in. The company-sponsored appraisal was
actually at a higher level than the BPU-sponsored appraisal.
There was a meeting held, which I attended, and I did a lot of
‘questioning of the BPU appraiser. I thought this appraisal
was, in my mind, questionable, because it resulted in an
overall price of approximately $55,000 per acre.

In the appraisal was a citation of other property
transfers which had occurred in the area in an equivalent time
frame. Well, first of all, there aren't too many transfers of
90— to 200-acre tracts in Bergen County. I am not an appraiser
either, but my understanding in questioning this appraiser, and
my general understanding of how appraisals work, 1is that
appraisals look to equivalent types of transfers in the same
area of equivalent types of property. It is very hard to find
equivalent}transfers of 80- to 100-acre tracts in Bergen
County. Nonetheless, the appraisal which was supposed to
establish a fair market value as of 1987, established a $55,000
per acre valuation. Yet, another golf course, which had been
sold, I believe it was to Sterling Chemical, which was but a
driver shot away from one of the existing golf courses, had
sold in 1985 for $85,000 an acre.

Upon questioning the appraiser as to why it is that
this property nearby sold for $85,000 an acre, yet he was using
a valuation of $55,000 an acre, the answer we got was, "Well,
that's different, because Sterling Chemical really" -- it was
either Sterling Chemical or Sterling Drug; I can't remember
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which -- "wanted the property." Now, I always assumed we

‘ascertained the fair market value-- It was supposed to be with
willing buyers and willing sellers, and that was the basis of
appraisals. So it was always based on a situation where

someone really wanted the property. .

I think we could have, in that case, had a lot of fun
and raised a lot of problems with the wvaluation. But as things
developed in the course of that case, it bedame very clear to
the Public Advocate, in the Division of Rate Counsel, that what
was desired by the people in this area was not to get a $60
credit as opposed to a $42 credit, but rather that the transfer
not occur at all.

Under those circumstances, of either the transfer not
occurring at all or, second best, that land somehow being
preserved, driving up its value and forcing the sale to a
third-party developer did not appear to be in accordance‘with
our perception of what the public will was. So what we did in
the course of that proposed transfer was, we developed what we
thought was the highest possible valuation, using the appraisal
method that was proposed to be used by the Board.

We did so because if that is an establishment and the
company is asserting, through sworn testimony, that this is the
fair market value of the property, then the company would be
stopped from asserting otherwise should anyone, such as the
county itself, or a subdivision of the county, be able to get
the funds together to pay that appraised valuation. In other
words, if it was a low evaluation, if the company had put a low
price on it, that should be the’price at which the company
should be willinq to sell the property.

We agreed to an evaluation that was based upon these
appraisals. However, we did not agree, or support, the concept
of the transfer to Rivervale Realty. We abstained on that.
Senator Contillo's bill on watershed preservation had already
been introduced in the Legislature. It was going through the
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Legislature =-- the legislative steps. In the meantime, the
Board found it necessary., since there was no agreement that
this transfer should go forward, to have lengthy hearings on
the subject matter. Part of what occurred in those hearings
was the company putting on testimony regarding the valuation of
the property, based upon its appraisal.

By the time the case before the Board came to an end,

it was-- Fortunately, within a week or two afterwards, before
the Board had made a decision, Senator Contillo's Watershed
Preservation Act was signed into law. I feel that our

participation in that matter was probably the trickiest
‘representation that the Division of Rate Counsel has ever
performed. I know we were vilified for going along with this
.$5;1 million position, but the purpose of doing that'was that
the alternative would have been to recommend that that property
go up for sale. Had it gone for sale and a.érihe had come in
two or three times that high, there is no way this county would
be able to even dréam of acquiring that property as it is now,
I understand, contemplated. ,
Since that time, the Public Advocate has, before the
Bergen County Board of Freeholders, representéd that 1if then
county buys this land through some condemnation proceeding,
there will be a gain on that property which would go to Bergen
County fatepayers, under the Board's formula. What we have
told Bergen County, is that so long as they have a hearing
which shows some good measure of public support for this
concept, we would support the idea that the ratepayer share
should, in effect, be thrown into the purchase price, thereby
even further teducing the acquisition cost to the county.
Frankly, I think the best way of preserving this
land-- Once, because there was no legislation on the books at
the time, because there has been no legislative guidance as to
how we view watershed land, at that point in time the best way
of preserving these lands was to buy it in fee simple. Our
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actions, at that time, were consistent with trying to make that
possible.

Thank you. ,

ASSEMBLYMAN ROONEY: Thank you, Mr. Makul. George, do
you have a question?

ASSEMBLYMAN HUDAK: No.

ASSEMBLYMAN ROONEY: Anyone from the Committee have a
question? Yes?

ASSEMBLYMAN ROMA: One of the questions you raised in
that article you referred to last year with your position--
The article was entitled, "State Land Sale May Cheat Water
Firm's Customers." You indicated that there were a number of
factors that were taken into account; namely that you don't
have such attractive property with a large amount, as you
indicated; the second problem dealing with the golf course
leases, which would have to be factored in. But there was
another factor that you brought up. One of the things that
should be considered as an alternative to the appraisal, is the
submission of bids. _ ’

MR. MAKUL: Yes.

ASSEMBLYMAN ROMA: And it's possible, even 1if the
appraisal is 100% accurate, if someone is willing to pay more,
then the ratepayers would have had an interest in selling it
for more.

MR. MAKUL: Exactly, and I believe that 1is true.
There are many transfers of land which occur in the course of
‘Public Utility regqulation, which do not have the degree of
controversy that surrounded this land. There are companies
which wind up with a right-of-way or a tract or, as Mr. Zarillo
said, a building which is now surplus to its needs. Even in
that context, however, the ratepayer, where the sale would not
be controversial-—- A sale that is an open market sale would
not result in the property being sold to necessarily the most
informed buyer. It would be sold to the most optimistic buyer;
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the one who is willing to pay the highest price. Therefore, I
believe that over a large number of transactions, the overall
end result would be a'rﬁgher source of revenue to be shared
~with ratepayers.

The other thing I might note is, subsequent to all of
this controversy 1involving Hackensack Water, there was a
non—-controversal transfer by Elizabethtown Water. Appraisals
were used in that case. The two appraisals came in about 40%
apart. The late Commissioner Guido, I recall, was—— I sat at
the Board meeting. He was extremely disillusioned as to the
ability of the appraisal method to ascertain a fair market
value. I didn't take notes, but I recall he was very-- He
could not understand how the two appraisals could be so grossly
different.

ASSEMBLYMAN ROMA: But the end point of what you
indicated in the article, was that it was a closed market,
where no one gets a shot at the property. )

MR. MAKUL: That is true; that i; true. If you use an
appraisal method, another person who is out there who might be
willing to payAmore than the appraisal, really has no shot at
the property.

ASSEMBLYMAN ROMA: Thank you.

ASSEMBLYMAN ROONEY: Thank you, Mr. Makul. We
- appreciate your testimony. _

Dante Leodori, from the Bergen County Tax Board. Can
you help us at all with the land values of Bergen County?
DANTE L E OD OR I: (speaking from audience; no
microphone) Mr. Chairman and members of the Assembly: I came
here because I received a letter, and would like to be a help
to the Committee, you know, if I can answer any questions you
folks may have.

So, I would rather hold back and wait. I think just a
couple of comments while I am waiting here-- You have talked
about appraisals and what have you. You know, by statute,

42



assessments in the State of New Jersey—— Nothing is assessed
at 100%. That 1is the percentage level 1in the County of
Bergen. And we talked about the various types of appraisals
here. But I haven't heard the opinions of the tax court that
tell us what values, particularly the assessors, to put on the
property. You have underwater 1land; you have land that is
needed to pu‘fify the water; recreational land; you have upland,
land that is zoned for other than what I have mentioned. That
has not come about here.

v We have court decisions from the Tax Court, telling
the assessors in our office how much to assess this type of
property for in a given municipality. You need to do that by
ratio.

I would just like to call this to your attention: If
there is any question as to value in 'anyoné's mind, if you
think the value is too high or too low, any taxpayer of Bergen
County can file a tax appeal with our office -- the Bergen
County Board of Taxation -- and/or the Tax Court of the State
of New Jersey. Okay'.;‘ So, you can appeal that wvalue. As long
as you are a taxpayer in the county, you can appeal that to the
Tax Court.

ASSEMBLYMAN ROONEY: Dante, please, could you move to
the microphone, because she is not picking you up. We have a
transcriber here. Just sit down at the——

MR. LEODORI: I might as well sit down. I have been
standing up for a while; it feels good. _

ASSEMBLYMAN ROONEY: Yeah, for a change. Maybe we
" will get you to stay for a while.

MR. LEODORI: What I am trying to suggest here is that
to establish wvalue, like this gentleman said, appraisals -40%
- apart—— We analyze 5000 or 6000 appraisals a year. I have
been doing that for 35 years, so I have seen all kinds of
numbers, you know. But I think the court will give us the
final determination as to that. You can file a tax appeal.
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The Hackensack Water Company has filed many appeals in the last
25 or 35 years, and they won many cases. A lot of them were
stipulated to by the municipalities, and eventually the Tax
Court gave certain numbers to put down there.

All I am saying 1is, these are the avenues. If you
really want to determine value, there is a method; there is a
media. You could go back to 1983, where any taxpayer, again,
or this Board-- Any taxpayer, in 1983, could have filed a tax
appeal against the Water Company or its subsidiaries. Then you
could at least get your day in court, and make a decision from
there.

ASSEMBLYMAN ROONEY: Dante, one of the-— You bring
that up, and yes, we could have. I have heard that response
that we could have done that at the time. But when there is
such a transfer as this, and you have the Board of Public
Utilities and the Public Advocate's Office-- They are supposed
to be the‘watchdogs. These are supposed to be the people who
make sure that we get our fair share, or our fair shake, of
anything so enormous as the transfer of 700 acres from public
domain into private industry, and that is really where it went.

We, as private citizens, don't have the wherewithal to
pursue a tax appeal like this. You mentioned something that we
are going to hear more about later; that yes, the Hackensack
Water Company does have tax appeals. We are going to show that
they have tax appeals every year, in every community that has
any of their lands. They take every municipality to court
every year. They drag all of us through the courts, and they
wind up with settlements that are below, supposedly, fair
market value of the property. They are not good neighbors.
They are not interested 1in helping defray taxes -in the
communities they are in. They are interested in profit, and
- their profit is having their own'lawyers on retainer, the tax
lawyers that are there, to go in. It is not'going to cost them
any more or any less in any given year to have a tax appeal in
these communities. |
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So what happens is, a lot of the tax assessors in the
communities —-— and we are going to hear from them in a little
while -- wind up going through the motions, going through the
process, and they get so frustrated by it. I know the tax
assessors I talk to are totally frustrated by the Water
Company, because they get away with murder, especially now,
transferring at these low, low prices.

What I want you to listen to today, is the testimony
we will hear next from Greg Gage, from Bergen SWAN, who has
looked at the transfers, the appraisal values of those
transfers, and has then gone back and looked at where those
lands came from. He's got some i.nteresting numbers for us. On
the basis of what you hear, hopefully we will be able to help
some of the tax assessors in the towns.

But, I know what you're saying. We've got to work
together. We've got to get these formulas down. The Water
Company has taken major advantage of all of us. So, if you
have anything else—— v

MR. LEODORI: I will just wait by if there are any
questions.

ASSEMBLYMAN ROONEY: Okay. Does anyone have any
questions at this point? (no response)

MR. LEODORI: Thank you.

ASSEMBLYMAN ROONEY: We will now hear from Greg Gage,
from Bergen SWAN. Greg, are you still here, or did you pass
out? (affirmative response from audience) I want to thank
Greg, who has done a lot of the research for me. We got the
information from Jean Fox of the BPU, at my office, and Greg
has been good enough to sit down and do the actual legwork and
the work going through the Tax Board. So, I am going to turn
it over to him at this time.

GREGORY GAGE: Well, first of all, I would like to
thank—— '
' UNIDENTIFIED SPEAKER FROM AUDIENCE: Chairman Rooney,
could he be identified for those of us who——
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ASSEMBLYMAN ROONEY: This is Greg Gage, who 1is the
President, I believe, of Bergen——

MR. GAGE: No, not President. -

ASSEMBLYMAN ROONEY: Oh, I'm sorry. '

MR. GAGE: I am just a representative of Bergen SWAN.

ASSEMBLYMAN ROONEY: Greg 1s a representative of
Bergen SWAN -- Save the Watershed Action Network. I believe
there are many people from the group here tonight. They have
been very, very much in the forefront of preserving the 1land
that was proposed to be transferred.

UNIDENTIFIED SPEAKER FROM AUDIENCE: Thank you.

MR. GAGE: The first thing I want to say is, thanks to
lots of people of Bergen SWAN who make up our ranks, and who
have helped to bring this information to all of us, I am up
here bringing it forth to you right now. Really, this
represents the work of a lot of people who have worked hard on
this issue for the last year-and-a-half, and longer. '

I guess there has been talk tonight about the wvalue of
these lands, or the undervalue price that was attributed to
them over the years. I just want to bring-- I have had, you
know, I don't know if it is the pleasure of going through these
appraisal reports right here, but they are many pages thick. I
will just bring out a few of the instances which show that the
land was grossly‘hnderValued, in my opinion. For one, the land
in Emerson, which right now has what I believe is a $180
million office complex slated for its use. When it was
assessed for its highest and best use, that was at $8000 an
acre, in the town of Emerson. And, you know, being a long-term
resident of this area, where I have just seen land prices go
up, up, up, up, this does not match the surrounding areas --
what the value of land is in these areas. )

In Haworth, there is a plot called D-1 in the Havens
and Emerson Report, which was transferred for $5000 an acre.
This is land along‘Lakeshore Road, which is basically lakefront
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property in the middle of Bergen County, in an affluent
community, at $5000 an acre in 1984. There is something wrong
there.

The Woodcliff Lake property that we talked about
before, where 23 acres were transferred at, you know, $40,000
an acre, which is higher than some of the other land, but still
a lot less than the wvalue that they could have attained for
it-- It was two years later that they sold that land for $7.2
million, recouping a major share of the $10.6 million they paid
for the whole 700 acres, on just 23 acres.

We have land in Old Tappan that a company by the name
of Arrid, Incorporated (phonetic spelling) sold to Hackensack
Water Company in 1977, at $38,000 an acre. This is a portion
of plot G-3, as identified in the Havens and Emerson Report.
In 1984, this same land -- G-3 -- was sold - from Hackensack
Water Company to Rivervale Realty for $12,000 an acre, at a net
loss. If we are looking at the highest and best use of this
land, or what the property around it was going for at the
time-- I mean, this very property was sold on the oﬁen market
—-— or actually, not on the open market; I should correct myself-
there-- We have the deed from Arrid, and it was sold to
Hackensack Water Company under the threat of eminent domain.
Okay, they had no choice. They had to sell to the Water
Company. The Water Company was buying it as recently as '77.
We have indications in the early '80s, where they were buying
land to expand their buffer, and then, just a few short years
later, they determined it was no longer needed, and they are
reaping huge profits on these very lands. Something is wrong
there. ‘

On the question of the Hackensack Water Company
putting up its land for sale on public bid, they would have
gotten more money there, you know, so they thought it would be
best to sell the 1land, or transfer the 1land to their
environmentally sensitive sister company, Rivervale Realty, as
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they have often stated. They wanted to do that because they
felt a close association between Rivervale Realty and the
Hackensack Water Company would ensure that these lands would be
developed in a sensitive way, with the Hackensack Water Company
providing oversight, helping to direct its development, and
because Rivervale Realty would be sensitive to this.

| But at the same time, Rivervale Realty has sold off
some of this land to third parties, as I said before, at huge
profit -- realizing huge profits when selling to third
parties. In Woodcliff Lake, there is land that the Havens and
Emerson Report said-- It said there should be, I believe, a
100-foot buffer around from the 100-year flood plain in
Woodcliff Lake. Rivervale Realty sold off a portion of K-2
that, according to documents from the Board of ©Public
Utilities, didn't even belong to Rivervale Realty. It belonged
to the Hackensack Water Company. Now that 1land happens to
belong to a third party, and I don't know what can be done
about that at this point.

The point I guess I would like to make here is, 1if
Rivervale Realty and Hackensack Water Company were really the
good environmentalists they claim they are, and the reason they
should be associated with each other, then why isn't the
Hackensack Water Company overseeing what Rivervale Realty is
doing? Rivervale Realty has represented before various towns
portions of land to be developed, and they have, in the cases
through Emerson, where the three office buildings are-- They
had the preliminary site approvals in and the major subdivision
approvals. in before the most recent wetland laws took effect.
So, I think we have come to the point where we know the wvalue
the wetlands play in water quality, and the State has enacted
legislation that addresses that.

But ‘unfortunately here, we have pieces of property
that have been grandfathered, because they had applications
pending before the legislation took effect. But if they were,
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indeed, the good environmentalists they claim they are, why
can't they adhere to the spirit, if not the letter of the law,
even if it does not legally apply to them? We know the value
the wetlands provide in water quality. Don't build on them.
It's simple.

It is our position that this original 700 acres of
land should have probably never been transferred over in the
first place. We think it 1is unsound; that it will cause
further water degradation. The Havens and Emerson Report
itself, the report that allowed the transfer to take place,
states that water degradation will happen as the lands are
developed. But in the end, it still allowed the transfer to
take place.

A We feel the Board of Public Utilities was more
concerned with cutting the rate base than looking out at the
environmental consequences that this land trénsfer might pose.
We know that the amount of money that was cut from the -rate
base was $615,000, and that represents a small por.tion of—— I
haven't worked out the numbers exactly, but from what I hear,
it is like 17 cents per household we séved by transferring this
land. So, were we really transferring this land to cut the
rate base at the time and save rates? At those kinds of
numbers, you really have to question, was that in the best
interest of the public? Again, I would have to say, "No."

In thél Havens and Emerson Report, which originally
allowed this transfer to take place, there is testimony that
came before the Board of Public Utilities in the past year on
the golf course issue. And Dr. Applenorth (phonetic spelling),
who is the technical engineer who signed the Havens and Emerson
Report, and oversaw it, stated there that it would take 15 to
20 years to assess whether the 250-foot buffer was adequate.
We don't have that long to wait. Once the buildings are up,
they're up. It is going to be real hard to tear them down.
They shouldn't go up. We should not be playing that kind of a
game with our water quality. '
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The Havens and Emerson Report based a 1lot of 1its
information on laws and requlations that were within the State
of Connecticut, when they were 1looking at this issue
themselves. One important law that New Jersey lacked that the
State of Connecticut had, was the right of first refusal by the
State. There is 1legislation pending in Trenton now that is
going to correct that, but at the time we lacked that. If we
are going to base our report and our laws on the State of
Connecticut, then we should have the laws of the State of
Connecticut at our disposal. We didn't have one very important
one that would have, I think, in many ways given us a way out
of this whole predicament that we have come to be in. It
should be noted that New Jersey has, even to this date, really
no watershed regulations; what is a necessary buffer around
reservoirs. That is being addressed in legislation now, and in
the DEP, but as of right now, there are no regulations.

The Havens and Emerson Report, within it, talks about
the fact that it should not be the sole basis -- sole report
used as the basis of a land transfer, but it was. It says that
further studies need to take place. Well, some towns have gone
in for further stﬁdies, and what is a necessary buffer around
the watershed. ' '

I am going to bring Emerson back up, where the three
office buildings are. The town of Emerson hired an independent
consultant, Dr. Gordon. It just so happens that Dr. Gordon is
also an independent consultant paid by the Hackensack Water
Company, too. Is he all that independent? I don't know. It
doesn't sound like it to me, but, you know-- We don't have
independent studies on these lands, which we need.

We also have the caSe_where the Havens and Emerson
Company's lab has been recently bought by the Hackensack Water
Company -- United Water Resources. So, you know, it happened
after the fact, but there is too much holdiﬁg hands going on,
as far as I am concerned.
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As far as the Hackensack Water Company and Rivervale
Realty, the Havens and Emerson Report says that it is important
that they be good neighbors with the communities. I know some
of the things that are going on. They are dangling COAH in
front of planning boards now. As you heard before, they have
fought paying taxes in the various towns over the years. In
the town of River Vale, the Planning Board stood up and said,
"We don't want you building houses upon this gas pipe line" --
the main trunk of a gas line that comes from Texas to supply
the Northeast with natural gas. The Planning Board made its
opinion known on that. Rivervale Realty has sued them, and
brought them to court. So, are they being good neighbors? I
would have to say, "No." .

As far as Rivervale Realty, one of the things that has
come to our attention, again on this Emerson property where the

three office buildings are going-- The Havens and Emerson
Report asked that there be a 500-foot buffer around the
reservoir due to the poor drainage of the soil. Well,

Rivervale Realty represented to the town of Emerson that they
~ owned from 250 feet out. They did this when they had their
major subdivision approvals and minor subdivision approvals,
and their preliminary site approval for the three office
buildings. They went with all those approvals and represented
to the town that they owned from 250 feet out, and not 500 feet
out. |

‘The Water Company never challenged them on this, but
they are, in effect, building on land that is not theirs. This
I think is an important point that needs to be addressed
further, in that particular town.

Also, another parcel in Emerson, where there is a
drainage ditch, where the Havens and Emerson Report asks for a
- 250-foot buffer around the drainage ditch-- Rivervale Realty
has again represented, in'preliminary plans to the town, that
they are planning on building on 1lands that the Havens and
Emerson Report says should not be built upon. .
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Getting down, I guess, to the heart of this, 1is the
conflict of interest that exists between these two companies.
United Water Resources was formed with the 1idea and the
potential that money would come 'in from Rivervale Realty.
There is nothing more to it than that. The land transfers were
going through the Board of Public Utilities, and the ideas, in
1983, and at the same time, United Water Resources was formed.
They knew when it was happening. It was nothing more than a
corporate shell game to hide money from the ratepayers and the
public, and transfer land from a regulated utility to an
unregulated utility. A

It is our feeling that if the Water Company was really
looking after our water quality, they would fighting
development along the shores of our reservoirs. As I said, the
Hackensack Water Company has let Riveéervale Realty proceed with
plans to build on land that they don't even own. I have a
friend who works for the New York City Department of Water up
in the Catskills, and they have extensive acreage around their
reservoir system. He is actually paid to do a similar job to
what I do voluntarily. He goes up and down -- paid by the
water company -— streams and tributaries 1looking to see where
development 1is; 1looking at tax maps, applications before
planning boards; and finding, on behalf of the water company.
development that 1is taking place within its watershed buffer
areas. It sounds something very simple. I think our water
companies should be doing similar things, but what has happened
is, indeed, that the Water Company has allowed Rivervale
Realty, because of their interrelationship with Rivervale
Realty-— You know, in these instances I have stated, they let
Rivervale Realty proceed with plans to build on land that they
don't even own. That only happens because there is no arm's
length between these two companies. They are letting things
slip through that they should not.

52




Another thing Hackensack Water Company should be doing
-— and it is asked for in the Havens and Emerson Report-— In
practically all cases, the present zoning should be maintained
to ensure proper water quality. Rivervale Realty has gone
before each of the towns and has requested, in a number of
these towns, that the 2zoning be changed. In Emerson, it was
changed from a conservation zone to a high density housing and
commercial use —-- three office buildings, a million square feet
of office. Again, the Water Company did not challenge or fight
Rivervale Realty when they went to push for rezoning of the
land. The Havens and Emerson Report says that proper zoning
should be maintained.

We feel the Hackensack Water Company's prime concern
should be to provide clean water, and that they should be doing
everything they can to protect this water. That 1is their
duty. They are entrusted with a public resource; that is what
they should be doing. Rivervale Realty, on the other hand, is
a company that is nothing more than a watershed buffer
dévelopment corporation, set up to make money developing lands
that have been former buffer lands around the reservoirs.

There is a problem here. There is another conflict
between these two companies that needs to be addressed. It
should be remembered that the Hackensack Water Company has an
obligation to protect our water; that it has special privileges
such as guaranteed profits from the State; and that the power
of eminent domain it has, 1is something that other companies
don‘'t have. It has certain privileges that you and I, or your

other average companies would not have. It should be
remembered that our money helped to build the Hackensack Water
Company to be a strong company. It was our money over the

years that helped to buy these lands to protect our water
quality, .and somewhere along the line we feel that our trust
has been betrayed.
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This land is very important to us. The original 700
acres is the most environmentally sensitive land. It has the
potential of being a park in the center of Bergen County to
meet the open space needs of Bergen County, along with -=- and
at the same time, protecting our water. It makes simple
sense. I think this 1is the route we should pursue in the
future, because we need to save these lands. ‘

ASSEMBLYMAN ROONEY: Thank you, Greg. We appreciate
your work and your testimony.

Just a couple of quick comments I would like to make

to highlight-- The Emerson properties were $8000 an acre, and
Haworth-- I believe all of us here know where Emerson is. It
is right across the road practically.. Haworth -- the D-1 -- is

$5000 per acre along the Lakeshore Drive, as you said. The
Woodcliff Lake property was transferred at $40,000 an acre, and
that $7.2 million, I believe, was 27 acres, wasn't it?

MR. GAGE: No. It was 23 acres that was sold- for
$40,000 an acre, or $940,000 total. Then, a couple of years
later, sold to Emerald Hills for $7.2 million.

ASSEMBLYMAN ROONEY: Which comes out to $266,000 per
acre.

MR. GAGE: No, it comes to over $300,000.

ASSEMBLYMAN ROONEY: Oh, I'm sorry. Did I do that
twice? No, 23 acres, I'm sorry. I used the 27 that I was
working on; $7.2 divided by 23 -- $313,000 per acre. That's
correct -- $313,000 per acre. The other one was the G-3
property. What town was G-3? |

MR. GAGE: G-3 is up in 0ld Tappan.

ASSEMBLYMAN ROONEY: Right. That was condemned by the
Water Company? _ ' ’

MR. GAGE: No, it wasn't condemned. It was with the
threat of eminent domain.

ASSEMBLYMAN ROONEY: All right.

MR. GAGE: It was not condemned.
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ASSEMBLYMAN ROONEY: They purchased it at $38,000 per
acre, and then transferred it five years later at $12,000 per
acre.

MR. GAGE: Yes. Actually, it was more than five years.

ASSEMBLYMAN ROONEY: Yeah. So it's 1977 versus 1984.

MR. GAGE: '84, yes. It should be noted, I just
brought out a couple of examples. There is lots of other 1land
that goes for a variety of prices between, I think, $40,000 and
as low as $4000 in various towns. It seems that some of the
larger acreages, especially in Old Tappan, were $7500 an acre.
It all depends-— You know, some were high; some were low. But
the larger parcels seemed to be very low.

ASSEMBLYMAN ROONEY: The reason I am stressing this
is, as I said, we have asked the Public Advocate, the Attorney
General, the SCI, to monitor these transcripts, which we will
deliver to them. These are the items that are in question. As
you said, there is more information available. It is available
to anyone who wants to go through the trouble that Greg did,
going through six or seven inches worth of paperwork there. We
knew some of the highlights, but Greg has been willing to sit
down and take the hours necessary to do this and compare it
with the sales. _

Again, I want to commend you, and thank you, for doing
that as a volunteer in this area; as he said, as a volunteer,
when other companies have been paid to do it.

UNIDENTIFIED SPEAKER FROM AUDIENCE: Mr. Rooney, has
SWAN got an address that we could get on the record?

ASSEMBLYMAN ROONEY: Yes. They will be happy to take
membership. Applications will be passed out. (laughter)

UNIDENTIFIED SPEAKER FROM AUDIENCE: No, I meant for
the people who—- )

ASSEMBLYMAN ROONEY: Can we put that ‘on the record,
Greg? Why don't you-— Do you have a post office--
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MR. GAGE: 1It's P.O. Box 597, Ho-Ho-Kus, New Jersey.
It's Bergen SWAN -- Save the Watershed Action Netwo‘rk, P.0. Box
597, Ho-Ho—Kus, New Jersey, 07423. v

ASSEMBLYMAN ROONEY: For anyone who didn't get that,
Bergen SWAN, P.O. Box—-

MR. GAGE: We do have, for anyone who is interested,
literature which we would be willing to hand out, which would
help you to become better informed on what is going on.

UNIDENTIFIED SPEAKER FROM AUDIENCE: You might as well
take advantage of the mike.

MR. GAGE: Since I have the advantage of the mike,
there is a chance for the general. public to show its discontent
with the plans of the Water Company at the Annual Stockholder
Meeting on May 8, at nine a.m. -— in the morning. In Haworth,
we have some flyers that we are willing to hand out to people
on that also. We would like to see people there to show their
discontent over this issue. i

ASSEMBLYMAN ROONEY: Is that a session day? I'm sure -
it is. ‘

‘ MR. GAGE: It probably is; it 1is a Monday morning.
Take off for it. It is something important to do.

ASSEMBLYMAN  ROONEY: They always have their
meetings-- I want to also—-— '

ASSEMBLYMAN HUDAK: I have a question.

ASSEMBLYMAN ROONEY: Oh, excuse me, Greg.

MR. GAGE: Yes? _

ASSEMBLYMAN ROONEY: You have a question from
Assemblyman Hudak.

MR. GAGE: Okay.

ASSEMBLYMAN HUDAK: Greg, you Kknow, eminent domain is
primarily given -- or the properties of State, county, and
municipal governments -— is given to other organizations such
as the Hackensack Water Company, but I know there are other
water companies that don't have that right of eminent domain.
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You mentioned the fact that under the threat of eminent domain,
they purchased some property for $38,000 and sold it for
$12,000 to their holding company.

MR. GAGE: Yes.

ASSEMBLYMAN HUDAK: How do you know that as a fact?
Is that just hearsay, or do you know--

MR. GAGE: No, I have documents here—-

ASSEMBLYMAN HUDAK: Oh, you do have documents.

MR. GAGE: ——and the appraisals and the deeds of
transfer from——

ASSEMBLYMAN HUDAK: So what we are really saying is,
we have a public entity -- Hackensack Water -- given the right
of eminent domain, which 1is primarily given for the right of
the people of the State.

MR. GAGE: Yeah. _

ASSEMBLYMAN HUDAK: And they are using that power, or
the threat of that power to buy some propérty at a given
number, and then reselling it to a private agency, or a private
company—- '

MR. GAGE: That is unrequlated, yes.

ASSEMBLYMAN HUDAK: --which is Rivervale. All right,
I just wanted to get that on the record.

~ ASSEMBLYMAN ROONEY: Yeah. You understand it pretty
well, George, I think. We talked about it earlier, and you saw
the—-

MR. GAGE: I completely agree that the Hackensack
Water Company should have the right of eminent domain, if they
are operating on the public's behalf.

'ASSEMBLYMAN HUDAK: Exactly, for the public good.

MR. GAGE: But, they betrayed our trust here, and we
feel strongly about that.

ASSEMBLYMAN ROONEY: We thank you very much, Greg.

MR. GAGE: You're welcome. )
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ASSEMBLYMAN ROONEY: Does anyone else have any
questions for Greg? (no response)

We would like to take the League of Women Voters next
—— Sally Weller. The League of Women Voters? There we are.

MR. ZARILLO: Assemblyman, may I-—

ASSEMBLYMAN ROONEY: Yes, I'm sorry.

MR. ZARILLO: Just one point for Assemblyman Hudak:
All public wutilities are invested with the authority,
statutorily, of eminent domain.

ASSEMBLYMAN HUDAK: All public utilities?

MR. ZARILLO: All public utilities.

ASSEMBLYMAN HUDAK: All right. That wasn't the
assumption I had from comments that were presented. Okay.

MR. ZARILLO: They are vested with the public
interest, and they have the authority -- the ability to
exercise eminent domain. '

ASSEMBLYMAN ROONEY: Let me dlso go over—-—

ASSEMBLYMAN HUDAK: Is that under statute?

MR. ZARILLO: Yes, it is.

ASSEMBLYMAN ROONEY: I am going to give a rough order
of what I have in sign-in slips. We will hear from Sally
Weller, League of Women Voters; Harold Jonassen, Borough of
Closter Tax Assessor; Mayor Gus D'Ercole, Borough of Norwood,
who will also represent their tax assessor. Also, John
Campbell, Tax Assessor, Woodcliff Lake. Then we have Henry
Gripenburg, representing himself; and Kathryn Brenington, an
interested citizen from Harrington Park. Those are the balance
of the slips I have. If there is anyone else who signed a
slip, or who didn't sign a slip but would like to be heard,
please £fill out one of these forms. |

Sally Weller, League of Women Voters?

SALLY WETULTLE R: Thank you. The League of Women
Voters of Pascack Valley and the League of Women Voters of
Northern Valley adopted the following position 1in February
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1989. The position is based on State and National League
positions. ,

UNIDENTIFIED SPEAKER FROM AUDIENCE: Can't hear you.

MS. WELLER: Oh, you can't hear?

ASSEMBLYMAN ROONEY: You need both microphones.

MS. WELLER: Oh, I'm sorry. I will just go on.

The League of Women Voters of Northern Valley and the
League of Women Voters of Pascack Valley support the retention
and protection of watershed lands owned by Hackensack Water
Company and Rivervale Realty. The League' of Women Voters has
concluded that the sale for development of these watershed
paréels would jeopardize the supply and quality of the river
itself, as well as the drinking water.

_ As you deliberate A-4365 and similar bills, the two
Leagues ask that you, consider the following comments:

Watershed lands transferred from a v&atet utility to a
real estate or other non-utility entity are no longer regqulated
by the Board of Public Utilities. Thus, such land transfers
should not be permitted, unless the State assures protection
for lands deemed vital to water supply and water quality. This
means that clear and enforceable definitions of watershed and
of watershed protection need to be established by the State.
We believe that wvital watershed 1lands should be zoned for
preservétion that excludes development.

Thank you very much. '

ASSEMBLYMAN ROONEY: Thank you. Any questions?

ASSEMBLYMAN SCHUBER: I just laud the League for their
fine position. It is in keeping with the fine tradition of
what I know the League stands for, and we thank you very much.

MS. WELLER: Thank you. ,

ASSEMBLYMAN ROONEY: I would just 1like to say, I do
have a statement-— Oh no, not from the League, but I have a
statement from Mr. Capece, representing the Water 'Company.
Frank, you didn't sign a slip, but do you wish to read that
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into the record later? I will call you after the next speaker,
if you like, to read it into the record.

FRANK CAPECE, JR., ES Q.: (speaking from
audience) Assemblyman, my name 1is Frank Capece. I am an
attorney. I was-lrequested by your staff person for some
documentation. In response to that request, we submitted an

eight-page memorandum. We were not requested to give testimony
this evening.

I would point out for the record, Mr. Chairman, as you
‘'well know, we spent a lot of time in this borough-—-

ASSEMBLYMAN ROONEY: Just one second. Are you picking
this up on the tape? (negative response from hearing
reporter) You're not? Coﬁld you come up to the microphone, so
that we don't have to have her take it in longhand, please,
Frank? You know the procedure better than anyone, having been
in this bofough hall many times before.

'MR. CAPECE: I would point out to you that I have been
in this borough hall so often, that at dinner at the pizzeria,
they know me on a first-name basis.

Mr. Chairman, I will be brief. The point of the
matter is that we have given extensive testimony on this
subject, a number of times in this very building, innumerable
times in Trenton. Our policy has been generally at these
public hearings not to participate, unless asked specific
questions, because, in fact, the purpose of this public hearing
is the assimilation of information.

I would point out, though, Mr. Chairman, that every
time we were‘asked to respond to specific questions, we tried
to do so. I would point out to you tonight, Mr. Chairman, that
I have -- even though I do not take shorthand -- tried to
record each of the questions, and certainly will be responding
to those questions as quickly as we can; certainly before the
public hearing and before the transcript is received.
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I would make just two brief comments, though, Mr.
Chairman: Many of these 1issues, as Assemblyman' Schuber
. accurately pointed out, are 1issues that we have discussed
before. I think that for me to repeat my own testimony isn't
necessary, and I really don't think you want me to do that
tonight. I would point out, though, that we listened with
great interest to Mr. Zarillo's testimony, which I think
candidly articulated the legal issues. I think that 1is the
critical distinction here. I think we understand the issues
here. I would just ask you, Mr. Chairman, that in your future

hearings, tnat extensive consideration be giver to the
obligation of a private compan&, under 14A -- corporation
statutes of this State -- and their c¢bligestions +tc the
shareholders.

I am not going to be critical of environmentalists. I
am nct going to be pro corporation, or vice versa: But I would
point out to you that there are very specific corporate

responsibilities of any company. Those responsibiliities I
believe tc have been met by the company, as have the
environmental issues. But I would ask you tonight, Mr.

Chairman, that any specific questicns you do want raiced, I
will try to responda to them. You were very specific before
into questicns that you wanted answers to. 1 think T have
taken pretty thorough notes. I mist say that many of these
gquesticns have come up before. I wiil try my best, but I give
vou my word, I drove evea further than Assemblyman Hudak to ke
here tonight. I am heve, and 1 tnink that in a spiric of
cocperation that we have *tried to—-

I understand the sertiments that run ~very high on this
subject, but in response'te those questions, I just give you my
woréd, as someone who has appeared kefore ynu before, that we
will continue +to respend, and we wiil do it promptly, and we
will do it for the record.

ASSEMBLYMAN SCHUBER: Frank -~ if T might, Mr.

Chairman—-—
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ASSEMBLYMAN ROONEY: Just in defense of Assemblyman
Hudak, he doesn't get paid any extra for coming here tonight.
So—— ' 4
ASSEMBLYMAN SCHUBER: Mr. Chairman, if I might, I
think we have gone through this with Frank before, but I will
repeat it: I think we have a difference of opinion as to
whether this is a private corporation or not. I think strictly
under the terms of the law it might necessarily be, but the
fact of the matter is, isn't the issue here-— Doesn't it have
a greater responsibility to the public, given the nature of its
operation and the monopoly it has, and what it has at 1its
disposal? ' I think, really, that is the philosophical argument
we are talking about tonight. And I think, therefore, to just
confine it to the strict letter of what a statute may say with
regard to how you ihcorporate a corporation, and what that says
with regard to that, I don't think is really telling the full
story about what a utility is all about.

I think that is a difference of opinion that we will
continue to have.

MR. CAPECE: I agree with that, Mr. Schuber.

ASSEMBLYMAN ROONEY: I haven't had my shot at this
stand, Mr. Capece. I do have questions, as you notice. I said
it 1last Friday at the Earth Day at Ramapo College, I am a
capitalist. I believe in the free enterprise system, and I
believe that every corporation is in business to make a
profit. Anyone who tells you differently, is absolutely wrong.

| However, the issue here, the issue that has been

running through this hearing, is whether public land that is
acquired at practically no value whatsoever —— or no cost to a
company whatsoever, should be transferred into another division
of that same company at wvirtually no cost to them, or at
one-tenth of market value, and then have that company develop
the land, and then turn around and use it for private gain.
That is the question here, and that is where we have a
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difference, as to where the private corporation has a right to
maintain a profit. The profit is being made at the expense of
the public, both the ratepayers, the taxpayers, and under the
guise of public interest. That 1is where we have a major
difference. '

MR. CAPECE: Assemblyman, I am going to break my
promise to your aide, Ms. Chichester, where I said that tonight
. I was going to be a good listener. I would just point out to
you one issue that I think has to be raised here. The
philosophical arguments will be raised here tonight, and that
is not really my purpose. But I am deeply concerned over one
specific legal issue. Assemblyman Schuber and I have sparred
about this on numerous occasions. I don't mean to pick on
Assemblyman Schuber, but I know for a fact that he does an
awful lot of work before planning boards.

I want to make this one point, and I say this
respectfully, but I say it under the 1law: To speculate in
valuations of property, and I don't do very well evaluating
property—4 I looked back after our last hearing, and I think I
got a B minus in the course on valuation in law school. But I
want to point out to you that to attempt to use some potential
value of property on some potential action of a planning board
which may or may not take place, I believe to use it to apply
retroactively, is fraught with peril, and I don't think it is
what the Constitution of this State says.

I think Mr. Zarillo, far more articulately than I --

-— I took more notes when he spoke than anyone -- set forth
that issue. I think I have to emphasize that one sole point to
you. I think it is improper under the 1law to attempt to

ascribe a value to property for some event that may or may not
happen. I say that as a fellow who appeared before the
planning board in a municipality just last week of one of the
members of this Committee. The planning board activities are
something that I do not think that anyone can properly predict
what may or may not happen.
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Now, I understand the difference of opinion, but I
would not have slept tonight if I didn't get across that one
legal issue to you. But I again want to make my promise to
you: We are going to respond to all of your questions. Had
you invited us tonight-- I think we have come every time we
have been invited. Knowing your diligence on this issue, I
suspect‘ there are going to be plenty of other opportunities
when you are going to personally invite me to come and
testify. We will do that. ‘

ASSEMBLYMAN SCHUBER: I think in all fairness, though,
the record should also indicate that whether the fact is
that—- You can argue about whether we can speculate as to what
the value might be with regard to pending planning board
action, but it is also conversely wrong if a particular piecé
of property is undervalued from what it truly should be.

I think if we were to look-- I'm.sure some of the
assessors will provide some interesting information with regard
. to this. I think it will be interesting to determine what type
of comparable sales were out there at the time some of these
appraisals were made; what was the nature of the activity. I
think the individual from the Public Advocate indicated there
were not a great deal of 200-acre sales going around, which
could be used as comparables at the time.

' So, I mean, while you might —-- there may be some merit
-— and I don't grant that there is —- to your first argument, I
would indicate to you that conversely the fact of undervaluing
the property purposely, I think, is just as unfair, if not
maybe more unfair, than the former.

MR. CAPECE: Assemblyman, I look forward tonight to
learning more, and I suspect you do, too, on the whole subject
of wvaluation. I think it is a subject we all have a lot to
learn about. | o

ASSEMBLYMAN ROONEY: Thank you, Mr. Capece.

- At this time, we will call Mr. Harold Jonassen, from
the Borough of Closter.
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H A R OLD. J ONW AS S E N: It's Jonassen ——
J-O-N-A-S-S-E-N. Got it? } _
ASSEMBLYMAN ROONEY: We have your sign-in slip,
Harold. Thank you. _ ,
MR. JONASSEN: I will confine my remarks mainly to one

~

particular piece of property which 1s owned by Hackensack
Water. Part of it was transferred to Rivervale Realty.

Now, although I am also the assessor in Emerson, I
just received that appointment on April 3, so I haven't been
able to 1locate any information, or what have you, regarding
what happened in Emerson. I gather it was not to Emerson's
benefit. Perhaps I shouldn't say that, but in any event, there
is nothing I can comment on as far as the past history of
that. The assessor retired at the end of the year, and he had
been ill for some time, so what happehed, I don't know.

As far as the Borough of Closter is concerned, we have
this one large tract, the large reservoir over here. We have
160 acres of it. Back in 1970, as Mr. Leodori said--
Hackensack Water, of course, always appeals everything ad
nauseam, so .they appealed that particular one in the '70s.
Since Hackensack Water 1s our largest taxpayer, the Borough
attorney and myself spent three months photographing trees to
show that, no, they are not under water. We really did our
job. We even had the benefit of an aerial survey. And we went
to Tax Court. Although the courts are supposed to determine
what should be the true value of land, or, let us say in this
particular case, the judge was hesitant, and he suggested that
we sort of field goal this one.

Well, all right, so we got together and, although we
didn't score a touchdown, we did get a field goal. Hackensack
won some; we won what we considered was fair, and we settled it
at that particular point. _ '

Then '83 came along, the next reassessment program,
and Hackensack called us, and said, "“Rather than go through
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extensive litigation, why don't we see if we can settle this
beforehand?" which we were happy to do. After several
conferences, we finally did decide, in 1983, what was a fair
price for marginal land, for upland, and for underwater land.

After a while, they didn't quite 1like that marginal
too much, so they said, "Let's make it just two categories of
land and underwater land." Well, okay, there are always
arguments. We toured, at 1least the portion that 1is 1in
Closter. We took a drive with a member of Hackensack Water,
and he showed us how impossible it was to develop this land,
and so on and so forth. He was right in some instances; I
won't deny that, but there was‘ also a 1lot of good upland
there. We arrived at a compromise, and that was it.

Sure enough, when appeal time came in 1984, in comes
the appeal from Hackensack Water. I called them, and I said,
"Hey, remember, we had an agreement."” And I'll say this much
for them, they said, "You're right," and the next day they
withdrew it. I was surprised, but they were very honorable in
this particular situation. ,

. Now, in 1984 -- towards the end of 1984 -—— they
transferred —-—- it was a sale -- land, or transferred something,
from Hackensack Water to Rivervale Realty. The reason I say
"something” 1is, they did not 1identify what they were
transferring. I decided what they transferred, and I put an
assessed value of $200,000 on this particular unknown property
that they said they were transferring. As expected, I got an
appeal in 1986 from Hackensack Water on this. They wanted it
reduced to zero. Well, I obviously couldn't do that, so again
we went to court. . But, before we got to court, we had to go
through a whole battery of interrogatories. We met everybody
from -—- well, everybody in an official capacity at Hackensack
Water, and we kept pressing the one point. There was no sale
price. You don't really need a sale price in this particular
situation, but you do need to identify what was transferred.
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They refused to do it, refused to do it, and finally they said,
"All right, we are going to withdraw the appeal."”

So, at the present time, under benefit of assessing
them twice on the same amount of property, which I don't mind,
I will continue to do so, 1if they continue to refuse to
identify what they actually transferred. I know it's strange,
but that is the way it worked out.

Your problem with this particular large reservoir
piece, as far as the Borough of Closter is concerned, is that
there is no road frontage. And as you know, if property or
acreage is on an improved road, it 1is worth infinitely more;
like, we have some properties that are worth $90,000, $100,000
an acre. For the acreage that 1is behind that, we cannot charge
that full $90,000 or $100,000 any more. We have to give it a
lower rate, sometimes 50%, sometimes even 60% lower. But when
it is on an improved road, yes, then we can charge the full
$90,000 to $100,000 per acre. That is what was the going rate
in Closter at that time.

ASSEMBLYMAN ROONEY: What year was this?

MR. JONASSEN: It was 1983.

ASSEMBLYMAN ROONEY: A hundred thousand an acre?

MR. JONASSEN: Yes, ah, $90,000. ,

ASSEMBLYMAN ROONEY: Ninety -- well, $90,000 an acre?

MR. JONASSEN: Right.

ASSEMBLYMAN ROONEY: Not $15,000 an acre?

MR. JONASSEN: No, not $15,000.

That's it. If you have any questions—-—

ASSEMBLYMAN ROONEY:  Does 'anyone have any questions
from the Committee? (no response) Thank you, Harold. We
really appreciate it.

MR. JONASSEN: All right, thank you very much. _

ASSEMBLYMAN ROONEY: Mayor Gus D'Ercole, from the
Borough of Norwood.
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MAYOR GUS D' ERCOLE: (speaking from audience)
Mr. Chairman, at this time I would like to just saY——

ASSEMBLYMAN ROONEY: Gus, please come up to the
microphone; otherwise, you won't be on tape.

MAYOR D'ERCOLE: (complies) After ringing 1in here
tonight, I was asked if I would testify, and I said, "Yes." I
asked the young lady to withdraw my name, because I am not
prepared at this time with the facts and figures that would
help in this situation at all. ,

ASSEMBLYMAN ROONEY: I noticed that Mr. Guercio was
here also. Could you give us a rough idea of any of the——

MAYOR D'ERCOLE: Well, the whole text tonight is not
whether we are being assessed or under-assessed. The text here
tonight, as I see it, is that the Water Company undervalued
their property, for whatever reason. We had to pay back, in
1982, some $250,000 to the Water Company, and then again this
year, we had a settlement of a total of $500,000. ,

ASSEMBLYMAN ROONEY: These are the things we want to
hear, Gus -- the problems the local municipalities have had on
assessments, and the fact that just about every year, from what
I have heard from your assessors, they appéal.

MAYOR D'ERCOLE: Every year that we have a
reevaluation, or every time we have a reassessment, we get beat
over the head. You know, to compare with the actual figures--

- ASSEMBLYMAN ROONEY: We are going to 1leave the
transcript open for those of you who may have additional
information, facts, or figures you may want to contribute. You
can send them to my attention, or to Cindy Lombardi's
attention, at the Office of Legislative Services. These would
be included at a later date as part of the public hearing. We
are allowed to do that, to leave the transcript open tonight.
I am not sure, but we are probably not going to hear all of the
testimony tonight, although we may. And then we will probably
have either one more session--
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MAYOR D'ERCOLE: I am not prepared to give you actual
figures, because I wasn't aware that this was what the hearing
was about. I just came to see what it was about, but from what
I hear so far, somebody has been asleep, and it.sure as hell
wasn't us.

ASSEMBLYMAN ROONEY: Thank you, Gus. We appreciate
" your coming, and Mr. Guercio also.

Let's see, we have John Campbell, Tax Assessor from
" Woodcliff Lake. Mr. Campbell, thank you for coming. We
appreciate it. .

JOHN CAMPBELL: Thank you for inviting me.

Would you want me to start off with my experience with
the Hackensack Water Company?

_ ASSEMBLYMAN ROONEY: It would help, as this is what we
are here——

MR. CAMPBELL: 1I'd rather not be too.redundant on what
Mr. Jonassen said. Basically, we had a reevaluation. We sat
down with the Hackensack Water Company and negotiated a

number. We came to an agreement. We thought it was all
settled. . On August 14, we were notified that they were
appealing their taxes. The number we arrived at was

approximately $3,500,000. The number they thought the value of
their property was, was $105,000. This is for a reservoir in
Woodcliff Lake, 23 acres of upland. You mentioned the numbers
before. We sat down with one of their attorneys, and with
their expert, and tried to negotiate a number.

They were willing to settle if we would take a million
dollars off their assessment. I told them that I, personally,
thought it was very unethical the way they operated, and that
we would report to the Mayor and Council, but that I would not
recommend a settlement.

We then went to the Tax Court. We got expert
testimony. Mrs. Elizabeth Randall's firm—— Jim Stevens
represented the Borough of Woodcliff Lake, and we were
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successful at the Tax Board. We won the case. We won quite an
additional amount of revenue. One problem we have 1s that we
are a municipality. Now, naturally, after you win, you assume
© you won. Well, when you deal with the Hackensack Water
Company, you now go to the Appellate Division. Now, we assumed
we won at the Appellate Division. Our next step, we know, is
that we are going to go to the Supreme Court. So I mean, it is
really a fruStratinq affair.

I read your bill, but I am not too expert on bills. I
would consider, possibly, some thinking on-- If we are talking
about selling land off, like conservation land, or reservoir,
or property owned by public utilities, we could consider
something like in the Farmland Assessment Act, where more or
less they pay taxes for that year and the two previous years,
or some revenue so that the town may accumulate some taxation.

Mr. Rooney, that 1is my statement, but I would just
like to say, you mentioned about the value of the property sold
to Rivervale Realty from the Hackensack Water Company, and so
forth and so on. In 1984, we had a reevaluation. Our
assessment on vacant land at that time was $75,000 an acre. We
could justify it. One of the gentlemen who spoke earlier here,
talked about the Havens and Emerson Report, and also of the
appraisals. The BPUC, I think, are at a 1little bit of a
disadvantage. I think most of the people on that committee are
not from Bergen County, and they are not aware of the values of
" the properties in Bergen County. I am active in the State and,
you know, when we talk about acreage in Bergen County, we're
talking about $400,000, $500,000 an acre. People 1in the
southern part of the State look at you like you're crazy. It's
a problem we have. ,

I also went through all the appraisals of Bergen
County at the time. I went down to the BPUC, and they have the
reports there -- the Emerson Report -- and they also have the
appraisals by Mr. Stack and Mr. Summer. Dick Pietrowitz
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was the ‘attorney for them —-— ah, was their expert. One of the
things I objected to, after reading the report, was, when it
came to Woodcliff Lake, the sales that the-— One report did
not use any of the sales of wvacant land in Woodcliff Lake,
- which I thought was detrimental to an appraisal.

Now, I am not knocking the BPU, because they've got to
do a job and they are not real estate appraisers. '

ASSEMBLYMAN SCHUBER: Whose appraisal was that, that
didn't include that?

MR. CAMPBELL: Stack's.

ASSEMBLYMAN SCHUBER: Stack's?

MR. CAMPBELL: Yes. He is hired by the Hackensack
Water Company; he 1is their expert. And when yQu go to court,
his opinion is always that because the property is owned by the
Hackensack Water Company, there is a 50% reduction right off
the bat. )

ASSEMBLYMAN SCHUBER: How much?

'MR. CAMPBELL: Fifty percent.

ASSEMBLYMAN SCHUBER: Fifty percent?

MR. CAMPBELL: Fifty percent. Underwater 1land 1is
assessed-- Hebappraises it as $500 per acre. It is a nominal
fee. He says it 1is not worth nothing, but it is a nominal
fee. And when our attorney questioned him on it, "How did you
arrive at that?" he said, "I have it up here." (laughter) The
judge didn't buy that. The judge didn't buy that, but that
was—-— '

ASSEMBLYMAN ROONEY: Just for the record, Mr. Campbell
pointed to his head -- "I have it up here." (laughter) Just
so we don't have any questions later, when I have to review the
testimony.

| MR. CAMPBELL: Like I say, we wouldn't crumble. We
are, at the present time, in victory, but we are going to the
next step. If we are victorious there, we assume we will go
one more step.
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ASSEMBLYMAN ROONEY: I just want to interject one
thing: It is not true that the BPU members didn't have someone
who was familiar with land in Bergen. County} because there
happened to be a "concerned" citizen who 1lived within three
miles of Woodcliff Lake when the transfer occurred. He was a
member of the Board of Public Utilities and signed this consent
agreement in 1983. His name was Ed Hynes, who now happens to
be a concerned citizen for this watershed being developed as it
is, while he was the one who was responsible. And he was our
Bergen County representative at the time. I don't even think
that Bob Guido did anything as bad as this. In fact, Mr.
Guido, contrary to public opinion, was on record as being
opposed to these transfers, especially at these prices. There
was testimony here earlier that he had some major problems with
the recent appraisals of these lands. ‘ '

So, just to clear the record, there was a member from
Bergen County —— he lived in Upper Saddle River at the time —-—
who knew very well what the value of land in Bergen County
was. I don't understand how an appraisal of $15,000 per acre
could have been approved by someone with that background. '

‘ ASSEMBLYMAN SCHUBER: Mr. Campbell, in your--

MAYOR D'ERCOLE: (speaking from  audience; no
microphone) Mr. Chairman, I don't think you should be
attacking Mr. Hynes. He isn't in the audience tonight.

ASSEMBLYMAN ROONEY: Mr. Hynes has been at previous
sessions. He has been invited to come here also, and he knows
the opinion.

MAYOR D'ERCOLE: I don't think you should attack him
tonight. He should be here to answer-- (remainder of comment
indiscernible) |

ASSEMBLYMAN ROONEY: He knows of my opinion, and he is
free to come here at any time and correct the record.

MAYOR D'ERCOLE: Well, he's not here right now.
(remainder indiscernible)
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ASSEMBLYMAN ROONEY: He was invited here, Mr. D'Ercole
and, frankly, you are out of order, Mr. D'Ercole.

MAYOR D'ERCOLE: But you don't have to--—

ASSEMBLYMAN ROONEY: You are out of order. I allowed
it, but you are out of order.

ASSEMBLYMAN SCHUBER: Mr. Chairman, if I might ask a
question of Mr. Campbell, which is simply this: In your case
that you were talking about in the first portion of your
testimony, the one with the Borough of Woodcliff Lake, who was
the appraiser for the Water Company on that?

MR. CAMPBELL: Stack.

ASSEMBLYMAN SCHUBER: Stack?

MR. CAMPBELL: Oh, yes. He works for them. I mean,
that's what he does. And we have had an appeal from him every
year after that. '

ASSEMBLYMAN ROONEY: Yes, ma'am?

DOLORES CORDTIER: (speaking from audience) I am
the Oradell Tax Assessor. I only came into Oradell as——

ASSEMBLYMAN ROONEY: Could you come up to the
microphone? I don't have a sign-in sheet, so please identify
yourself on the record. We are going through the tax assessors
at the present time, and I am glad that you identified yourself
as the Oradell Tax Assessor. ‘

MS. CORDIER: I am the Oradell Tax Assessor. I did
not sign in because I only came in as of May of '88, and I only
became full Tax Assessor as of December '88.

ASSEMBLYMAN ROONEY: Could we have your name for the
record, please?

MS. CORDIER: Dolores Cordier.

ASSEMBLYMAN ROONEY: Could you spell your last name?

MS. CORDIER: C—-0O-R-D-I-E-R.

ASSEMBLYMAN ROONEY: Thank you.

MS. CORDIER: The thing I wondered about was: What
did they come to as a value for that land under the water?
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MR. CAMPBELL: Approximately $18,000 an acre.

MS. CORDIER: Eighteen thousand an acre. I'm
wondering when you're saying that most of the assessors had had
appeals—— I haven't seen any appeals by the Hackensack Water

Company for Oradell, and I am beginning to wonder why. And
also the fact that--

ASSEMBLYMAN ROONEY: They are afraid of Mayor Hague.
That is probably why. (laughter) They wouldn't dare.
, MS. CORDIER: Also the fact that they are building a
"new building in this 1location, and I am beginning to wonder
whether they are keeping a very low profile because of the new
building. I'm wondering, because I am only starting to go
through permits. I, you know, had farmed out a certain amount
of permits for the evaluation team last year, because, like I
said, I only came in in May. Now I am starting to go through a
certain amdunt, and I am saying to myself, "How come I never
saw a permit for the building?" which is not completed yet. -

ASSEMBLYMAN ROONEY: I don't think that is part of our
testimony here tonight.

MS. CORDIER: Well, that is the thing that I am

wondering about -- the fact that they have never appealed
Oradell; that they have, you know, kept a low profile.
ASSEMBLYMAN ROONEY: We would 1like to ask--— I,

personally, would like to ask Mr. Campbell, on the--

MS. CORDIER: The one question I wanted to ask, was
what the value under the water was. Thank you.

ASSEMBLYMAN ROONEY: Yeah, okay. Thank you.

Mr. Campbell, on the property that Mr. Gage cited
earlier, where it was $40,000 an acre as a transfer price, and
then was sold for $7.2 million-- Is this the 23 acres we are
talking about?

MR. CAMPBELL: Absolutely; right.

ASSEMBLYMAN ROONEY: And we're talking about $313,000
an acre as the sale price. '
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MR. CAMPBELL: Well, you must realize, the first sale
is non-usable; it is not considered a sale —-— the one from the
Hackensack Water Company to Rivervale.

‘ ASSEMBLYMAN ROONEY: And you were supposed to det
three years' back taxes on that. r |

MR. CAMPBELL: No, no, no. You mentioned this before,
but I don't know where you got that from.

ASSEMBLYMAN ROONEY: I thought that was when it was
transferred from—-

MR. CAMPBELL: No, sir. You mentioned that, but it is
not a-— I mean, I don't know who gave you that information.

ASSEMBLYMAN ROONEY: We were under the impression that
there was—— _

MR. CAMPBELL: No, sir. There was nothing like that,
‘that I know of. I mean, maybe-— I never heard of it before.
If it was a farmland rollback, that is a different story.

ASSEMBLYMAN ROONEY: I understood that according to
the —- Qas it the Green Trust? -— that any time it was changed
from conservation to developable land, or, in a case like this,
it was supposed to be three years' back taxes. .

MR. CAMPBELL: One thing-- (Chairman consulting with
Aide here) Mr. Rooney, one thing, there was no change of
zoning. This 1is residential property. There was no change.
The Hackensack Water Company owned this property. It 1is above
Overlook Drive. You know, it's not-- ’

ASSEMBLYMAN ROONEY: I am not going to belabor it, but
I was under the impression that this was part of the agreement
on a transfer; that when it was transferred to Rivervale
Realty, that that became due. It may not be correct. We may
have wrong information. | ’ '

MR. CAMPBELL: I don't believe it is correct, sir.

_ ASSEMBLYMAN ROONEY: We will check it then. Thank
you, Mr. Campbell.

75




MR. CAMPBELL: One other thing we mentioned about that
property, that property was sold as undeveloped property. When
the last person bought 1it, he bought it as developed,
subdivided lots. So, the wvalue has increased dramatically,
because now it is subdivided property. Before, it was just 23
acres of woods. So, the value—-

ASSEMBLYMAN ROONEY: In Woodcliff Lake?

MR. CAMPBELL: Yeah. The value changes dramatically
when you subdivide. All right, sir?

ASSEMBLYMAN ROONEY: Thank you. Senator (speaking to
Senator Contillo), let me just double check to see the agenda.
I didn't have you signed in, but I would like to recognize you.

I will extend the courtesy to our. Senator from

District 38, Senator Paul Contillo.
S ENATOR PAUL. CONTTITULTL O: It was not my
intention to speak tonight, Assemblyman Rooney. I came to
hear. As you know, I have a great interest in the watershed
problem.

I have been sitting for a couple of hours -- maybe
more —— waiting to hear about Assembly Bill -- whatever it is
—-— 4365. Let me just say to you, as Chairman of the Ethics
Committee, I see an ethical problem with the Water Company
trying to serve two masters and two purposes. There is no
question that the water utility needs an advocate to protect
itself from land development. In a sense, your bill is right
on the money when it comes to that.

I have some questions about whether I would rather see
Donald Trump or, you know, Sleeze and Company build around the
water company, or the Hackensack Water Company. That creates a
problem in my mind, and I am not sure how to deal with it. But
there is no question that there is a conflict of interest, and
it should be dealt with in your bill. _

My second point -- and I will be very brief —-- is, all
of this is fine, but again we ‘are sleeping at the switch,
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because the time bomb is ticking. The moratorium we put into
place for 18 months hasn't started yet, so we are down to a
year and a few months, and they will have their property back,
because the Governor's freeze on money and personnel has
stopped the start of the work that has to be done within 18
months. And I am frightened, after all of the testimony I
heard tonight. We've got to extend the moratorium, or
implement the funding immediately.

I intend on Monday, when I go back to Trenton, to put
in a bill that extends the moratorium until the work is
completed, and removes the time limit, because the time limit
is ticking away against us. We will lose it in a year and a
few months if we don't do that.

The third item 1is, I have attended, over the last 15
or 20 years, many public hearings, and I have rarely seen a
Chairman attack a person personally. I take offense. I think
former Assemblyman Hynes, and Commissioner Hynes, should be
here to defend himself, if you wish to question why he didn't
act differently in . 1983 and 1984. I, myself, Assemblyman
Rooney, haven't asked you, "Were you asleep at the switch in
'84?" You were here. You were Mayor of your town; you are an
Assemblyman. Why are you waiting five or six years to act?

ASSEMBLYMAN ROONEY: I have a simple answer for that,
Mr. Contillo: My town had no watershed properties,
fortunately, because I wasn't aware of the transfer dollars.
As I said earlier today, we had, supposedly, agencies in place
to protect the public. What this Committee—— The only time
that I found out the wvalues of these properties, because as you
know, when we sat at Assemblyman Schuber's meeting here in the
Borough of Oradell-- I sat here, and I had my calculator out
and started figuring the value of the property at 300 acres. I
divided that into the $12 million that was proposed, and I was
shocked that it was only $41,000 an acre, when I know the value
of property here.
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I also know-- At that time, I was privy to know that
the buffers were supposed to be 500 feet, so they shouldn't
have been land that was underwater. We're talking about facts
that were brought out at a later date. It is the old adage:
"Fool me once, shame on you. Fool me twice, shame on me." The
second time around, we had a lot better information because the
Legislature was not asleep at the switch.

I, along with Ben Mazur, sponsored some legislation to
try to protect the people in my district from the. Water
Company . I sponsored that with Ben when they had an
investigation called for on what they were doing in the Taj
Mahal. I can show my support of that legislation. I was in
the Minority at that time. I had no problems with sponsoring
that. I also stood up when the Hackensack Water Company locked
out their employees. I was the only legislator -- and I had
been a legislator elect, at that time; I wasn't even sworn in
—- who attended their union meeting down in the Borough of
River Edge, and stook up and said, "This is wrong," about what
they were doing. They were a monopoly, and they were locking
out their own employees. They were having unequal pay for
equal work, at that time, and I brought that issue out to the
public, again as a Minority member of the Assembly.

As far as Mr. Hynes 1is concerned, he was at the last
hearing. I said the same thing at that time. He was talking
about now being a concerned citizen. He didn't have an answer
for me then; he doesn't have an answer now. The fact was
brought up on the record that we didn't have representation
from Bergen County; that they didn't know the land wvalues. I
corrected that on the record. Mr. Hynes lived in Upper Saddle
River, within a few miles of the property. He should- have
known the value. I wasn't privy to $15,000 an acre until
recently. He was, at that time. That is all I have to say on
the record.
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There are other things I will question. I would like
him to come to the next meeting, because I have some other
questions to ask Mr. Hynes. . -

SENATOR CONTILLO: But for the record, Mr. Chairman,
you represented District 39, where the bulk of the 700 acres
were taken. I suggest to you that if you think Mr. Hynes was
asleep at the switch, you may have been comatose.

ASSEMBLYMAN ROONEY: I had no control over that issue
at the time, when Mr. Hynes did, Senator.

MR. ZARILLO: (speaking from audience) Assemblyman?

ASSEMBLYMAN ROONEY: Yes? From the BPU—

MR. ZARILLO: I certainly don't want to become
involved in the discussion, but I think the record ought to be
complete. There is a Board's Order dated December 17, 1984,
that was signed by former President Curran, Commissioner

Barbour, and Commissioner  Hynmes. Commissioner Hynes'
statement-- With your permission, I would like to read it into
. the record: “"Commissioner Hynes, joining with his colleagues

in signing the Order above, adds his concurring opinion to
emphasize the Board's authority and responsibility to monitor
the transactions of United Water Resources, Inc. with respect
to the land which was the subject of this Order. While
agreeing that the terms of the Order are reasonable and the
amount Eredited to ratepayers by the Board fully resolves all
claims to gain arising from the disposition of the property, he
believes that periodic evaluation of the terms of the
transactions involving the land covered by this Order should be
conducted by the Board staff. In his opinion, such evaluations
are necessary to determine whether the appraisal methodology
selected by the Board in this proceeding is appropriate for
future conveyances of property by utilities under the Board's
jurisdiction, for which waiver of the Board's advertising and
bid regulations (N.J.A.C. 14:1-6.10) is sought."

That is part of the Board's official Order,
Assemblyman. '
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ASSEMBLYMAN ROONEY: What does that have to-—-

MR. ZARILLO: I just wanted to read that into the
record. I thought it would be appropriate. It is in the Order.

ASSEMBLYMAN ROONEY: It also says that Mr. Hynes
agrees that the prices of the lands are reasonable that are
being credited to the taxpayers. So it means he was aware of
the price of $15,000 an acre. This is the point of this
situation here tonight.

MR. ZARILLO: Assemblyman, I am not taking a position
on the issue. I am just saying that that is in the Order, and
I think that ought to be noted for the record.

ASSEMBLYMAN ROONEY: Thank you. Which proves exactly
the point we are talking about.

We have Mr. Henry J. Gripenburg, from Haworth. Mr.
Gripenburg?

HENRY J. GRIPENBURG: Thank you for allowing
me to speak. I am nervous, but I have to fight for what I
believe in. »

| I am a third dgeneration Bergen Countyman. My
grandparents moved to the area back in early 1910. My entire
life has been spent in Bergen County. I have a business in
Bergen County. I am raising a family in Haworth.

Water through the ‘40s, '50s, and '60s from the
Hackensack Water Company, I felt, was excellent. Growing up
with it, we were proud of what we were able to drink and use.
During the '60s, you noticed degrading of the water. From the
'60s to the present time, the water became 1less and less
drinkable, in our opinion.

We heard the blaming was on development -— encroaching
development on the watershed,  yet this is all with the present
watershed now in existence, not what they intend to develop.
Most of my friends use bottled water. Local senior citizens,
friends of mine, have to carry bottled water home. They have
problems drinking the tap water when taking medication. It may
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again be psychological. I don't know, but they do have a
problem.

I would like to see water tests from the '60s to the
present time, both in the rural water and the water that we
consume. I would 1like that to be made available to the
Commission, to show how the water has degraded over the past
several decades.

Muchh of the 1land, I know, fcr the watershed was
purchased by condemnatioa and subterfuge. This was obviously
dore to k=2ep the costs cown in purchasing the property. The
Water Company »eid us low taxes. They didn't pay for our
streets, our sewers, our school'systemsi Y2t now they want to
take advantage of it to us. ]

I see &glso a real danger in the possibility of a stock
takeover. L2t's assume that the Water Company, making lots of
mcney on the property, becomes a very prim2 target for come
other firm. Let's assume they buy the company and, with &ll
the profits frcm the land, they now say, "Well, we can't afford
to run the water utility, because we don't have enough mcney."
so they give it to the State to take over. That has happened
to our trains; that has happened tc our buses. Pean Central is
a prime example.

If the Water Company can filter any water, as thev
claim, I would really like to know why the water has gotten as
bad as it has. A lot of the areas in the watershed are clase
to sewers. In the Havens Report, *there &re instances cf sewer

discharges 1int> our reservoirs. Scme of our sewer company
stations are within 50 feet of the reserwvoir at the present
time. I can't believe this has occurred. I am really

astounded by this situation. |

Again, I would like the Commission to be able to get
Water Company records shocwing the recoré -— I mean, the water
quaiity, how it has changed over since the '60s, as I said, to
the present time.
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I would just like to repeat an old saying: "The land
isn't owned by us. It is just borrowed from our children."
Thank you very much.

ASSEMBLYMAN ROONEY: Thank you very much.

We have Kathryn Brenington. Ms. Brenington?
KATHRYN L. BRENINGTON: You know me better
as "Kay;"

ASSEMBLYMAN ROONEY: Okay, Kay. All right.

MS. BRENINGTON: I come to speak as an interested
citizen; as an environmentalist; and as a very sober resident
of Bergen County, because I have learned things here tonight
from the testimony I have heard that have shocked even me, when
we see ourselves being sold out by the gréater interests of the
Hackensack Water Company and their manipulations, and their
very articulate and histrionic lawyers, and.their backup group
of good-looking women, bright, charming, and smiling.

| The way I see it, it is a game that has gotten so big
that it frightens me. It is bigger than the game of politics.
It is bigger than the game of money. It is the géme of power.
I am very happy that there is this meeting tonight =-- this
hearing -- with the testimony coming forth. I think it 1is
bigger than any one political party, because I think there has
been some overtone of politics already here this evening. But
I have seen it myself in functions which I have attended.

I am here to try to make life a little better, which I
think is what everyone in this room is trying to do, in a
responsible and honest way. We depend on our elected officials
to help us do that. Thank you.

ASSEMBLYMAN ROONEY: Thank you very much.

MS. CORDIER: Excuse me, I have to make a correction.

ASSEMBLYMAN ROONEY: Yes? The Oradell Tax Assessor,
Dolores. ' '

 MS. CORDIER: Right. I was thinking, because I had
seen permits, and I'm sure it was maybe for the New Milford
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Avenue part of the Oradell Water Company. When I was just
looking at the map out there, that borderline is in Haworth, so
maybe that is why I haven't seen anything on the new building.
Okay?

ASSEMBLYMAN ROONEY: Sounds reasonable.

MS. CORDIER: I knew I had seen permits for something.

ASSEMBLYMAN ROONEY: Ron Vellekamp, Trustee,

Hackensack River Coalition. Thank you for coming, Ron.
RON VELLEIZKAMP: Hello. My name is Ron Vellekamp.
I am a Trustee of the Hackensack River Coalition. The -
Hackensack River Coalition is a State-incorporated, nonprofit,
tax—-exempt organization, which has interests in the entire
Hackensack River watershed and area. Our purposes are to
improve water quality; to preserve open space; and to encourage
water-oriented recreation along the River.

The ~ Hackensack River Coalition works with
organizations such as the Bergen County Audubon, the North
Jersey Sierra, the Environmental Defense Fund, and the New
Jersey Conservation Foundation, and also with local groups such
as Bergen County SWAN. In this particular area of saving the
watershed, we have left a lot of work to Bergen County SWAN, as
we are very busy all along the River.

The Hackensack River Coalition's executives have met
several times with representatives of United Water Resources,
trying to have positive input into the various 1land deals,
acquisitions, and other things that are going on within United
Water Resources, between the Water Company and Rivervale
Realty. The Hackensack River Coalition believes it 1is not
right to have a government-requlated utility monopoly running a
real estate company. Undoubtedly, United Water Resources is
primarily a profit-making corporation. ’

' I have some statistics on the profit-making ability of
United Water Resources from Standard and Poor's Report of
February 12, 1988. They state that United Water Resources is
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seeking to develop "some 1000 acres" of land located in Bergen
and Passaic Counties, and in Rockland County, and that one of
the reasons for sharply higher 1987 earnings, was the result of
increased real estate activity during the fourth quarter. In a
letter from the Dean Witter Reynolds Company, they state that
United Water has split five times in the last eight years, and
the growth in value 1s due to the stock splits, and has
returned 20% annually in the past eight years. This 1is not a
corporation which needs to make a little extra money for their
stockholders. They are doing just fine by themselves. And
once adain, Dean Witter Reynolds states that United Water
Resources: "Is Bergen County's largest 1landholder, and they
are gearing up to develop over 1000 acres for commercial and
residential use. This will significantly increase its earnings
and dividend payouts in the next few years." '

P_ersorially, I do not feel that the Board of Public
Utilities has done a good job in regulating United Water
Resources. They have not taken into account the best interests
of the people who drink the water. The Company and the Board
of Public Utilities assert that since the area 1is primarily
served by sanitary sewers, the previous amount of protected
watershed is no longer needed, because present technology using
chlorine or ozone can remove sufficient amounts of bacteria.
However,. the main problem in this day and age is not bacteria,
but is non-point source pollution. This problem is exacerbated
by any development of watershed lands. I have personally seen
reports from the Hackensack Water Company, stating that hea\)y
metals, such as mercury, cadmium, and lead, and other toxins --
carcinogens, such as benzene, and other things such as nitrates
from fertilizers, are present in more than trace amounts in the
water. These are things which cannot be taken out just by
chlorine and by ozone. All right? I think this has to be
taken into account. ’

84




I think it is hard for the Board of Public Utilities
to regulate a company which, from what I have heard from
several sources-— A significant portion of it is owned by the
Kean family. I know this is never mentioned much, but I.think
it is a factor, either subconsciously or unconsciously. I
think it is hard for regulators who are interested in their
jobs to make a totally objective determination, with that in
the back of their minds. I am not saying anyone is crooked, or
that anyone is trying to unethically influence anyone, but I
think that 1is a factor which should be considered. That,
again, 1is my personal opinion.

I think it is wrong for the Board of Public Utilities
to, in effect, give permission for a well-regulated utility
monopoly to publicly condemn land, and then take that land and
make unfair profits and give it to themselves and their
shareholders. Also, the Green Space Plan, which was recently
unveiled with a lot of media attention-- We feel that may be a
- carefully planned ploy to 'keep those 1lands out of public
control, and to make a profit at the expense of the ratepayers,
the wildlife -- which no one has mentioned yet, to my knowledge
-— and the quality of 1life for the 1local residents. It is
interestinq that saving golf courses seems to be one of their
goals, and calling those golf courses open spaces. In effect,
those golf courses do not help the quality of the water at all,
and may actually harm it. And, they do not provide any type of
adequate habitat for 'any type of wildlife.

There should be standards set by the Legislature and
by the Department of Environmental Protection, to guarantee
that as much watershed as is available is kept, to protect the
water quality in any given water system. Public interests,
legally and morally, come above the interests of United Water
Resources as a private company, and anyone with any common
sense, who doesn't happen to have a degree in corporate law,
realizes that there is an inherent conflict of interest to have
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a water company and a real estate company under the same parent
company . '

It is an ethical problem, and I believe the members --
the hundreds of members -- of the Hackensack River Coalition,
and the other organizations we work with, would be in favor of
a bill limiting -- outlawing, actually -- the ability for
publicly regulated monopolies, or wutilities, to have also
profit-making real estate companies under the same corporate
corporation. Personally, as a teacher of civics at a 1local
school, I think there are a lot of things going on here within
the government and within these various commissions and
authorities, which should be opened to further 1light of
. inspection by the public. The public, generally, knows very
little. Most citizens don't even Kknow that most of these
commissions and authorities exist, no less what they do, and
actually how they work.

I think we have to look carefully at "all these
different organizations and how they interact, and try to open
this up for more public action. Thank you.

 ASSEMBLYMAN ROONEY: Ron, I couldn't think of anything
to sum it up-— We are going to hear additional testimony, but
I think your testimony has summed up a lot of the things we
have 1looked ‘at here. I'm glad you visited the issue of the
environment and what it does. Again, I have heard your
statements before, and they couldn't be any more true than they
are at this hearing. I appreciate your help, and again would
like to cite that a golf course is net an answer to open space.

You're absolutely right; the pesticides and
insecticides they use on those golf courses do pollute the
water. They go right in, and it is very difficult to take them
out. One of the hardest things to do is to get the lead out,
in more ways than one. Lead seems to be increasing in our
water supply. It has been pointed out that some of the water
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supplies coming into our reservoir systems are passing over
these old landfills. Bob Hennelly from the Paramus
Post/Ridgewood News, has been able to pinpoint a lot of that

and the reasons for it. We are in a crisis situation, and it
cannot, as you said, be addressed by ozone or chlorine. There
are going to have to be much more drastic'steps taken. The
true purification is to have a larger watershed area, so it can
be purified by going through the earth, and getting itself
purified.

The other thing I am glad you brought up, is that the
BPU 1is not the environmental agency. Some of us are
mistakening saying that was their responsibility. There has to
be a partnership with the Department of Environmental
Protection and the BPU. I don't want them to be beat up on for
environmental reasons, because that is not their bailiwick. We
have been lax in getting DEP involved in this much earlier.
The moratorium, as Senator Contillo said, may not be long
enough to have the environmental issues evaluated on this
particular issue. We may have to look at that. I have no
problem with co-sponsoring the bill in the Assembly, along with
the rest of my colleagues, to give an extension to that
moratorium.

'So, I'm glad you addressed the environmental aspect,
because we have been dwelling on the economic aspects for most
of the evening. I appreciate it.

Does anyone have any comments or questions for Ron?

ASSEMBLYMAN SCHUBER: I think he summed it up very
well.

ASSEMBLYMAN ROONEY: Very well. We also have two
other people. Ms. Lamb, President of the Palisades
Preservation Coalition.

JULTIA L AMB: I just want to give you an idea of what a
watershed looks like. (holds up picture)

ASSEMBLYMAN ROONEY: Save the watershed; save water.
Okay. There we are.
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MS. LAMB: That came from the Hackensack Water
Company—-—

ASSEMBLYMAN ROONEY: I recognize it well.

MS. LAMB: -—when it was a company. I was on the
Tristate League of Women Voters Water Study, and we published
findings using the former Hackensack Water Company as a model,
at the time. Some of us here were stockholders. Members of my
family have been connected with the Hackensack Water Company
for over 100 years. My sister's father—-in-law was Treasurer of
the Company. I had the greatest respect for it. Up until a
very few years ago, their main object was water —-- water supply
and water quality. They boasted about the number of testings
they did -- the guardianship of the watershed.

Perhaps we were remiss, as I think we were, when the
Boy Scouts were given stewardship of land in the same watershed
that drains into -- or pours into the valley and the reservoirs
that exist now. We didn't realize that we shouldn't depend on
companies that were set up to be corporations. We also didn't
think that their change from, "Our main object is water--"
Last year, they said, "Our main object is money." They were
speaking to the stockholders; they were speaking to the people
who had invested in the Company.

However, to have the same directors running a real
estate company, taking from their watershed and violating their
own stewardship of the watershed that was set up by special
rates and special arrangements, special compensations, special
dispensations from the towns that were giving up tax ratables,
to provide a service for those of us in the entire watershed,
in the entire Water Company's service area--—

I think this recent breakage of their pipe-- I don't
want to call attention to something that isn't exactly related,
but it does show that something could happen to an absolutely
essential resource. If we are talking about housing being
essential, and everybody entitled to a house-— Everybody is
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entitled to the highest and best water. However, when I went
over to Parsippany some years ago to talk about water in this
particular area, I was laughed out of there by Major Whipple,
who said, "Don't get on my coattails for water. You've got so
much water in this area, that you don't need to even talk about
it."

That is the attitude that the Hackensack Water Company
has had ever since it has been pumping from the Wanaque
Reservoir and other places. So, in other words, we can charge
more, we can dJget more. What they're doing 1is selling a
commodity called "water." As the gentleman said, the land
doesn't belong to us, the water comes from heaven and
circulates around. There isn't one single drop more than there
was at the time of Moses. So it is up to us to be protected by
the BPU and the various other companies -- or, utilities, that
are supposed to be sheparding along our finite supply. And if
it is threatened by the development that is considered now--

I come from the City of Englewood, where we are in
Tier One. We are so badly developed, that we haven't even the
space to add onto, unless we tear down and then built up again,
and all the rest. We are costing ourselves impossible
amounts. I am really frightened by the King Midas touch; of
them thinking they can turn something called water and
watershed and land such as this, into money. It is really
very, very frightening. I never, never thought that my
friends, as directors of that Water Company, would be more
concerned with making money now, than what they would do in
another 100 years with this watershed, because they certainly
can't get it from the Hudson River and the various other

places. And to be so profligaté as to give away-—- If they
didn't want it, or need it, or were told that that was more
than they needed for buffer strips, or buffer areas-— They are

making that arrangement, or that thought, with present-day or
past-day arrangements about a watershed.
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Their chemical thing-- That 1is another thing that
somebody brought up. They can divest themselves of the whole
Water Company, and that is a very frightening thing, because
they have been very careful, and very good about developing and
guarding the watershed, as well as their water and Water
Company. But 1if it gets too big, and gets too diverse, and
gets separated into real estate-— It's a very frightening
thing. I 1liken it to selling a Van Gogh painting for §9
million a square inch, if you cut it up. But if you took the
nose off the Mona Lisa—-— The value of the total watershed is
destroyed if we develop the very best part that must be kept as
reservoirs and as watershed and as retaining center. 1 say the
same thing about the Palisades watershed of the Boy Scout 1land,
that has the water that is draining, meandering, retained, kept
—— kept carefully. 1If you get it catapulting down into the
reservoirs, there is going to be trouble with siltation and
diversion and the whole bit.

I think what somebody said earlier about the teamwork
.that needs to be gotten-- When the waterman says, "Don't talk
to me about water," he isn't concerned about the quality of
water or the amount of water or anything, because it has been
said, "Oh, we have so much more underground water supplies than
in the southern parts of New Jersey." '

But what I think we do have is Senators; we do have
you all in the Legislature. I think it needs to be a regional
approach; it needs to be a combined thing. I think it is
ridiculous to have towns and water companies going into court
and spending all their wvaluable money fighting one another,
when the essential thing is water for everybody.

Thank you verf much. I'm sorry to be so long.

ASSEMBLYMAN ROONEY: No, thank you very much. We
really appreciate it..

MAYOR HAGUE: Ms. Lamb, may we see your picture?
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MS. LAMB: Absolutely. This came from the Water
Company, when I was working with them about safety. They don't
want you to conserve water; they want you to spend, waste, and
carry on now, because they have a product that they think they
can get from Wanaque, or where have you.

I think it would be well if they got a transcript of
this hearing. ‘

ASSEMBLYMAN ROONEY: Anyone who wants a transcript
will be able to get a transcript.

» Nancy McDonough, from the Old Tappan Planning Board.
I'm glad you could make it tonight. I know you are coming from
a Planning Board meeting.
NANCY M cDONOUGH: Thank you. I wanted just to
bring to your attention, and it was pointed out to me that
perhaps you would be interested in krnowing, something that came
before our Planning Board Jjust last week. The Havens and
Emerson reference is G-1; the block is 205, lot 4. I will tell
you that this was just a preliminary hearing, and we just have
a sketch. We have no details, but there were two questions
that were asked of the developer, as he came to us. It is a
small subdivision for four lots, I believe. But I asked him
directly, "From whom did you acquire this land?" I was told,
"From Rivervale Realty." I asked directly, "Is it a contract
purchase, or is it an outright purchase?"” And he said, "It is
an outright purchase. We are the owners."

That concerned me Dbecause O0ld Tappan has the
unfortunate distinction, I believe, of having been among the
first to grant major subdivision approval to what is now called
Water's Edge. During that period of time, and up until the
presént, that land was owned by Rivervale Realty. They applied
for the subdivision, and obtained the subdivision, and thus
could contend that they were maintaining control of the land
and its development. '

21




In the case of G-1, albeit small, they have turned
over the 1land. I am presuming that what I was told was
correct; that they have turned over the land outright, with no
subdivision approval, thus leaving it to the developer's ends
to obtain whatever approvals he can get from our town.

I am alarmed that that might be the trend; that as
public sentiment goes further and further against Rivervale
Realty, they might try to unload as much land as they possibly
can. That is personal opinion, and probably fueled by utter
panic, as a member of a Planning Board feeling choked to death
by all of this. But I bring it to your attention.

I have a map for you. I have the developer's name, if
you would be interested in having it.

ASSEMBLYMAN ROONEY: How many acres is that, Nancy?

MS. McDONOUGH: It's small; it's four or five.
However, it is right on the reservoir. It's not large.

ASSEMBLYMAN ROONEY: What kind of a buffer do they
have on there, if there is one?

MS. McDONOUGH: We have received no ‘testimony on it at
all. This was a prelimiﬁary hearing, so we haven't even
discussed any of that. My concern, at first blush, was him
saying that he bought it outright. We haven't even talked to
him. This was a 10-minute preliminary hearing, with just the
two pertinent questions: Rivervale Realty, and he 1is the
outright owner. No approvals.

ASSEMBLYMAN ROONEY: One of the things I know for a
fact, as a neighbor in Northvale, is that Old Tappan has no
sewers. They have septic systems, and they have connected
through Northvale for Heritage Manor, and through River Vale
for some other developments. I think the Sundin (phonetic
spelling) Farms Development is through River Vale. They have
made arrangements with other communities -- bordering
communities —- including Orangeburg, for the northern section.
I know the area well. |
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One of the things that was testified to by the Water
Company, is that they worked in the past with Rockland County
and with Bergen County to get sewers so they wouldn't pollute
the watershed. The understanding, I thought, in the 0ld Tappan
properties, was to have them develop logically and with the
environment in mind, particularly from the ' standpoint of
handling the sewage, putting in some sort of a treatment plant,
or making arrangements to connect up with the Bergen County
Utilities Authority. ‘

Obviously, this doesn't fall into that. This has just
been sold. As you indicated, it 1looks 1like it is right up
against the reservoir.

MS. McDONOUGH: Oh, yeah.

_ ASSEMBLYMAN ROONEY: There is no buffer. Well, it's
not that there's no buffer, but there is a gravel road--

MS. McDONOUGH:  That is not to 'suggest that the
Planning Board wouldn't enforce one. That has had no Planning
Board work on it, other than receiving it. But that is as it
has been, preliminarily.

ASSEMBLYMAN ROONEY: Do you have any idea-- Lisa
(referring to Assemblywoman Randall) is asking, do you have any
idea when the transfer occurred from Rivervale Realty to this
developer?

| ' MS. McDONOUGH: I can tell you that Old Tappan has
been one of the communities that has pursued, mostly to unmuddy
the tax waters, the route of minor subdivisions. So, this land
we dealt with -— G-1 -— I am going to say two months ago —- and
that's ball park —— to minor it off. We had dealt with it that
recently. This developer was in front of us last Wednesday
night. So it was hardly before the ink was dry on the
resolution to minor it off, that it was purchased. We have
received legal counsel that the transfer had taken place long
before the minor, so it may have nothing to do at all with the
negotiation process. '
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But, O0ld Tappan has pursued minor subdivision of all
of the transferred lands. We have not completed that work. We
had been advised, interestingly, that, "Well, there would be no
harm in you minoring off the 1lands, because 1if further
legislation came around, it would always just revert back to
Hackensack Water Company." Now, with the outright sale of the
lands, that is going to make it quite tricky indeed to have it
revert back, you know, if it is held by somebody else.

So, I don't know when the transfer from Hackensack
Water to Rivervale Realty—— The 0ld Tappan minor subdivision
was two to three months ago.

ASSEMBLYMAN ROONEY: Do you know what the sale price
was, by any chance?

MS. McDONOUGH: No. Not that I wouldn't have loved to
ask, and not that I might not yet, but I didn't have time.

ASSEMBLYWOMAN RANDALL: That transfer would have to be
a recorded "transfer by deed" anyway, which would, presumably,
be of public record. ,

MS. McDONOUGH: About the same time as all the rest of
it. It wasn't a spécial transfer. But the only reason it came
to our attention, was because we are minoring off so we can get
clear tax records -- minoring it off. So, when it came back to
us now with houses drawn on it, it looked very familiar.

ASSEMBLYMAN ROONEY: Greg Gage, the G-1 property-- Do
you have any numbers in the data you have checked to find out
what the transfer price was and what the sale price might have
been? »

MR. GAGE: (speaking from audience) In G-1?

ASSEMBLYMAN ROONEY: Yeah.

MR. GAGE: 1I'd have to look. ‘

MS. McDONOUGH: Do you need the map? You may
certainly have it. .

ASSEMBLYMAN HUDAK: No contingencies at all. in the
purchase? Are there any contingencies at all in the purchase
of that property? |
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ASSEMBLYMAN ROONEY: She said it was an outright sale.
MS. McDONOUGH: This was a preliminary hearing. He
said he was the outright owner. I said directly, "Are you the
contract purchaser, or the outright owner?" He said, "We are
the outright owners." So, you know, I mean, the sale is done.
I don't presume to know. I didn't ask. This was a preliminary
hearing. '
. ASSEMBLYMAN HUDAK: Well, there still could be
contingencies, even though he is the owner.
_ MS. McDONOUGH: VYes, you're correct. Give them the
benefit of the doubt.
ASSEMBLYMAN ROONEY : Greé, do you have any numbers?
MR. GAGE: The number I have from the Alexander Summer
and Company appraisal for G-1, is 3.9 acres at $30,000 an acre,

_or a total of $117,000, was what Rivervale Realty paid for it.

(remainder of Mr. Gage's comment indiscernible; noc microphone)
. ASSEMBLYMAN ROONEY: The lots are still one acre in
01d Tappan, right? _

MS. McDONOUGH: 1In that zone, yes.

ASSEMBLYMAN ROONEY: In that zone. And what is the
average price per acre, from your own experience on the
Planning Board?

MS. McDONOUGH: I can't afford them, so I don't know.’

ASSEMBLYMAN ROONEY: I think we're talking in the area
of $400,000 an acre. '

MS. McDONOUGH: We are talking an enormous amount of
money .

ASSEMBLYMAN HUDAK: And how many acres?

ASSEMBLYMAN ROONEY: Three point nine acres -- four
acres. This is prime, right up against the reservoir. | .

MS. McDONOUGH: Yes. The subdivision does pull an
existiné road out, so it runs parallel and closer to the
reservoir also. That is how they are gaining access to what
was once watershed, by bringing a road right up against the
line.
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ASSEMBLYMAN ROONEY: We are going to keep this as an
exhibit. Just for the record, this is a map of the property
that is Lapatka Associates, Paramus, New Jersey. It is 3.9
acres, block 205, lot 4, known as G-1 on the assessment maps of
transfer by Hackensack Water to Rivervale Realty.

MS. McDONOUGH: Thank you.

ASSEMBLYMAN ROONEY: Does anYone else wish to be heard
at’ this time? (no response) Any other testimony at this
time? (no response) ‘

If there 1is no other testimony, I want to thank

everyone for coming. I want to particularly thank the
Committee members. I would 1like to have wrap-up by the
Committee members -- just their comments, or. anything they

would like to say. I will start with Assemblyman Hudak, and
again, thank you for coming from Union County. '

_ ASSEMBLYMAN HUDAK: Thank you, Mr. Chairman. At the
onset of this Committee hearing today, you as_ke& for some
comments and I said I would rather reserve my comments until
after we had the hearing. '

What concerns me is that there was property from a
private enterprise that was boughf with a threat of eminent
domain by a utility, not based on the premise for the public
good. That same property that was bought at $38,000 an acre,
is sold to a private enterprise for $12,000 —- to its holding
company, which is a private enterprise.

Secondly, Mr. Chairman, I am interested in how real
properties are assessed to that particular property. Is it
assessed at $38,000? 1Is it assessed at $12,000 .an acre? Or,
is it assessed at its present market value of $300,000 an acre,
according to some of the testimony that Mr. Gage presented
today? o

I would be most interested to know how many of the 700
acres that we talked about today -- or tonight -- were acquired
by eminent domain. I don't know how we can find that out, but
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I certainly would 1like to pursue that. It 1is very, very
important, to my way of thinking, that we are giving the power
of eminent domain to a utility company, which is wusing that
public trust, not in the best interest of the public it 1is
supposed to be serving. ‘

Thank you.

ASSEMBLYMAN ROONEY: Thank you very much, George. Pat
Roma? |

ASSEMBLYMAN ROMA: First of all, I would like to thank
you,' Mr. Chairman, for putting this meeting together.
Obviously, I would like to thank Mayor Hague, for allowing us
the use of the facility.

We have had a number of hearings, and certainly every
time we delve further into this issue we seem to learn a little
bit more. Certainly, as Assemblyman Rooney indicated, at the
prior hearing we began to get more and more details concerning
valuations, and valuations can be somewhat subjective. But,
given the fact that you have a captive audience when you have a
valuation, perhaps that is what leads to some of the issues we
have here. But I think that as we are going ahead with the
testimony and gathering other information throughout the
different communities, we are getting a better picture. If
what we are talking about is the appearance of an impropriety,
then perhaps that is what we are talking about as far as future
legislation. |

Again, I reiterate that the major issue is really the
quality of life; the fact that many people have purchased real
estate with the idea of having a clean environment. We heard
testimony about pesticides and other possibilities, but here we
have the opportunity to have legislation before something
happens. As I indicated in my introductory remarks, all too
often we have to look at a situation afterwards, and say, "What
can we do to correct this?" I think we are on the right track,
and with additional testimony, and your support, we will be in
a position to issue that remedial legislation.
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Thank you very much for being here.

ASSEMBLYMAN ROONEY: Thank  you, Mr. Roma. My
colleague, Assemblywoman Randall.

ASSEMBLYWOMAN RANDALL: Thank you, Mr. Chairman.

I certainly learned a lot this evening. I was sorry I
missed some of the testimony. I 1look forward to reading the
transcript, which I understand does not take too 1long, Mr.
Chairman, to prepare; a couple of weeks ordinarily, because it
has to be typed up. I'm sure the Chairman will make copies
available to everyone. '

Several key points, I think, did come up tonight:
Number one, the discussion of an extension of the moratorium.
Number two, I think the overriding wvalidity of the public
policy change we are contemplating in Mr. Rooney's
legislation. I heard nothing to countermand the earlier
sentiment I expressed, which is namely that I think the policy
change we are discussing is valid and eminently supportable.

- And finally, one of the issues that bothers me is the
discussion of rollbacks. We all know that 1if you have
farmland, and you are willing to keep it as farmland in this
State, and farm it or let it lay fallow as open space, you will
get the benefit of a tax break from our tax assessors in our
communities, because we value the land treated as farmland.
Ultimately, however, if you sell that farmland of yours off,
you are going to get hit with a rollback tax. You had the
benefif, perhaps for years, of low taxes, and you are going to
be hit with a back assessment if and when you sell that
farmland as developable property, and make a killing.

"I don't see why we can't apply and extend that same
principle to watershed property. I think we ought to explore
that.

But, I thank you all for coming. I know you will hear
more from our Committee, as we have heard from you tonight.
Thank you.



ASSEMBLYMAN ROONEY: All right. I just want to make
some closing comments on this. We have addressed, in the
moratorium bill -~ the 18-month moratorium -- the environmental
concerns of getting closer and closer to our water supply. The
18 months, as we said earlier, may not be enough time to do the
job —— the full assessment of what the encroaching development
may cause on our water supply.

This bill addresses the economic situation; whether a
private corporation should benefit -- profitably benefit -—-
from its role in a public situation, where they have acquired
the lands under condemnation at very low values, where they
have paid low taxes on it, and now they transfer it instead of
going out on the open market. I can just look back at the '83,
or even the '87 proposed transfers. If we looked at that and
put some of that acreage up for public’sale -— small sections
of it at a time that were far enough away from the water supply
—— the price would have been $100,000 to $150,000 in 1983; it
would have been close to $400,000 in 1988.

We didn't do that. We allowed them to transfer it to
themselves at these low numbers. We would have had to transfer
less acreage if we had a fair market value, and transferred it
privately and kept it away from the proximity to the
watershed. The question that comes up-—— I look -- and I am
going to enter this also as an exhibit -- at the executives,
the officers, and the directors of United Water Resources. I
see Peter Del Col, Robert Duncan, Robert Gerber, Jon F. Hanson,
and George M. Haskew on the directors; Onofrio Laurino, Donald
Correll, and Patricia Davidson on the officers. That's under
the UWR. I see the same names under Hackensack Water.

Then we go to Rivervale Realty, and we see the exact
same names. There has to be a conflict on the basis_ that you
have corporate officers who are running separate divisions, and
that each must turn a profit. They have separate missions.
These missions, these goals, are in absolute conflict with one
another. That is the question we are looking at today.
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I believe, and I believe the Committee believes, that
this conflict of interest is wrong. It is wrong for the public
of our area -- of this particular watershed area. I think it
should be changed. I believe the bill is in order; that they
do not belong in both businesses -- in the water business, and
in the real estate business; that something has to happen, and
perhaps it is time that we made them choose; choose either
being in the water business or the real estate business. But,
we must protect that land, which has already been transferred
under the guise that it was transferred to the Rivervale Realty
Company for orderly and proper development along the Hackensack
Water system, so that they could make sure that our water
supply was not in danger.

That is not happening. We are seeing rampant
development. We are seeing the Green Acres Plan, or the Green
Plan, or the Evergreen Plan, is really the "green bucks" plan.
It is to put greenbacks, greeh bucks into the pockets of the
United Water Resources. That is the opinion we are getting;
that is what we are seeing, and I think it has been made
obvious from the testimony tonight.

We will reconvene this Committee in Trenton for a
final hearing on this bill. We are also going to make the
transcripts available to those agencies which have asked to
look at those transcripts, the SEC being one; the Attorney
General's Office. The Public Advocate sat here through the
entire session. He 1is here tonight. I think you know--
(indiscernible comment here from Mr. Makul, Public Advocate's
Office; speaking from audience, no microphone)

I think you know the questions that are being asked,
and we want the Advocate to look into it, because we are the—-'

I see a hand'up. .

UNIDENTIFIED SPEAKER FROM AUDIENCE: Yes. I just want
to know, can they build now, before this is all settled?

ASSEMBLYMAN ROONEY: Excuse me?
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UNIDENTIFIED SPEAKER FROM AUDIENCE: Can they build
now, before this is all settled?

ASSEMBLYMAN ROONEY: Some of the properties that have
been transferred are up for subdivision in some of the
municipalities. If those municipalities give them the
subdivision site plans, and if they are determined to have been
part of the lands that were properly conveyed. And that 1is
another question we've got before the BPU. Which lands were
properly conveyed? There are many, many questions on this. We
really don't know the answer to that, but we're seeing that
there already has been some development on some of the
properties.

Also, the Board of Public Utilities in New York is
looking at their own situation. They have a different agenda
than we do. But, I thought the matter was serious enough to
have a bill, and also to have a hearing on it.

I want to thank all of you for coming up. I think we
have all learned something tonight, something we may not have
wanted to learn. i

I would like to close by asking our host, Mayor Hague,
to have the last word. E

MAYOR HAGUE: Well, as a citizen, a water user, and a
stockholder of the Hackensack Water Company, I am particularly
grateful to my legislators, who have been backing us and
helping us to such an extent. I am also grateful to the other

people —— public servants -— such as the BPU and our Public
Advocate and all of the other people who have spoken here.
This, to me, is a very important issue. I think we

have to 'look to the future of our children. The only two
things we need in the future are air and water to live. And I
think, really, we have to think of the future generations. We
can't think of just the immediate money. That is what I have
said in the past week or two —— week or two? month or two —- as
I heard from Mr. Gerber about the Evergreen Formula. To me, it
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has been evergreen bucks. I really worry about what is going
~ to happen, and I appreciate all of the effort that has been put
 into it.

It has been a bipartisan effort up to this point, and

I really hope it stays that way. I appreciate, so much, all
that you have done.

ASSEMBLYMAN ROONEY: Thank you, again; thank you.
(applause) '

(HEARING CONCLUDED)
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SOARD OF PUBLIC UTILITIES L )

1108 RAYMONG 8LV8. .
NEWARK, NEW JERSEY 07102 ,
IN THE MATTER OF HACEENSACK FINAL DECISIOM ORDER

)

VATER COMPANY . )
BPU Dockae No. 8185<447

QAL Dockat Ne. PUC 8172-81

(Sarvics lLise Asnel;ud)

3Y THR 30ARD:

Oa May 11, 1981, Hacksasack Waces Company (Petitiomex of Gompesy),
£iled a patition wich the Board pursusag to N.J.3.A, 48:2-21.) seekisg
an iaterin incresse in rates in the ameuat o 1046,000 on &g annualized
basis. Tha Company further requasted that this isezease de subsequanzly
nsde permanest. N.J.8.4. 48:2=21.

Puzsusae g0 N.J1,8.A, 52: 16!-}&). the Board eecsined jurisdiction
over the interim portien of this matzes. FPollowing publie heariags asd
the submigsion of revised figsagial datas, the Boszd allowed incerin vace
relisf co petiticear in she amawag of $21,000,000 by Suamary Decisiea
{ssuad September 11, 1981 and Intarim Ozdaz Opinion issued Cccobaxr 14, 1981.

On Yebsuary 17, 1982, Petitionar filed acsual 1981 year-ead
finsncial daes vhich raduced che Company's parmasent rzats relisf request
fzon $21,000,000 te $19,669,000. Thereafesr, on Pabrusry 18, 1982,
the Divistion of Bate Counasl (Racs Coumsal) filed s =seiem vhereia it
zequesced the Boazd to require the Qetitionss to f£ile ravised taziffs
reflacting sn intezim rste iancesase of $19,669,000 aad to order the
Company to refad to its customezs the diffesencs betveen that figusze
and the aseunt of inceris zelled permicsad by che Board in Les Ordezs of
Septecbes 1! and Oecsober 14, 1961 ($21,000,000). As ie was our oplaten
thae the issus of customer refunds vas better suited feor resolution e
che conclusion of che procesading, said zotion was dealed dy Ordes daeed

Vhile cateiniag jurisdictien over the isterim portion of
this proecsedisng, the Board, oca November 25, 1981, transuicced the permsnseat
base zacs case to tha 0f8ice of Adminiseracive Law to be Ressd a8 &
contested matter pussusat 20 N.J.S.A, 52:140-1, et seq. We would note
chat on Sapeembex 3, 1981, Paciticmes had waived che statutery suspeasion
peried contaised ia N.J.$.A. 48:2-21(d) wiech regazd to cthe base tite
proceediag ia comsidaracion of the tima that was necesgacsy to cm:.ur
and render s determipacicn on cths request fer iacecim rallef. :

During che Dase tate proceediag the parties taised Lssues
regarding tese-year, rats bdase, cperatiag lacoma,. race ef waturn asd
vefunds co cuscomars. The Iaitial Decisien of the idmigiserative Law
Judge (ALJ) was £41ed oa July 23, 1982. Tha 3card's Susmary Decisiea
aad Ozder ia chis aaccer vas muu on Ocesder 21, 1982,
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IEST TEAR

There has bees 5058 concreversy wich regard ce che propes
test-yaa® te be utilized in this z;aster. The ALJ and Race Cowmsel heve
recompended & testoyear ending Decemar 31, 1981, Scaff and the Compaay heve
proposed tese~years endiag Juas 30, 1982 sad Decembar 31, 1982, respectively.

After consideration of chis matter, it 13 our opisicn chac
the use of & test-year endisg December 31, 1981 Ls reascnable and proper
in this procesding. We would aote, however, thst in determining ths propas
lavel of paca sellef, cthis tese year cagpat be scudiad 1a a vacuua.
Raghee, ia ozder to achieve equitsble races aad be consistsnt wigh

prioer Board ruliags, the test-year must da suppoctad
and adjuseed—Lor-tnowvn agd msssuzabis changes. 82 o
Elisabetheovp Veter Cosmpany 802-76 (Novembas lg. L%%O)z

oge_Gompany, Dockae Ne. 7711-1136,

On March 20, 1981, the Szesé issued a decision regarding the
CVIP assceisced with the Weaaqua South pipeline projecs.- In the Maggar
be Implenenc B of che Two Bpidgee/Ramspo Wagcar Diver Projec!
(CWIP Order). Ralsvane poreieas

Wadie of che epiaicn that Petitioner had aet fully coeplied
vick che direczives of the CWIP Ozder, Staff and Race Coumsel propesad
iaclusien of CWIP as of Dacember 31, 1981 becsuse the figuses submitted vere
based upen actual expenditurss and hed besd reavieved dy the partias. The ALJ
agzesd thae Petiticnes had 0ot yec complied vich the Board's directives
bue included prejectad CWIP co Masch 30, 1982 as thoss sumbers wers to
heeome sctual by the time her Ianlcisl Daeilsien was Tendered.

At the tise che Isicisl Decision vae rendesed, we would
agzes wich che ALJ, Staff and Rate Coumsel that the Petiticner vas mee
ia complianca with the direceives ccataised iz che Beazd's GiIP Ordes.
Wa fael, however, thet Teceat developmests, such as the rafangics of an
tadepeadent construction sudit team gad che imminent eetablishmeat of
the Select Management Committes as zequized by our Iacerim Ovdes Opiadon
i this docket dated Octobes 14, 1981, dave placsd ghe Cszpeny 1a substantial
compliance 2ad allews che Boazd to inelude thae CWIP expense vhich has
bees aecually igeugred through Juas 30, 1982. The Company is directed to
subait te the Boexd that data neceseasy co easble the 3oard to rendes
appropeiate decermisstions i the future CWIP procesdings concsmplaced
ia oue Order of Maszeb 20, 1981, Deckst ¥o. 8011-870, eg al,

After careful comsideracicn of this Lssus, the Boazd is of
the opinion thae 1t is approprista ia this magter o recogaise actual
CWIP sxpsnses threugh June 30, 1982 ia che smewmt of $7,838,000..

Yozkiag Capical

Rssed o8 428 lead-lsg study, she Company proposes a vogk{gg
capical sllevases of $8,042,000. Rate Counsel adjusted Patiticser's study
for Gross Raceipes aad Fraachise Taz prapayments, the lag iz the acnchly
billiag of customars 23d a tvo day =ail flocat ia the payment of expeasas.
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This proposal vas aceepted by the ALJ with adjuscmsnes for differences
ia espenses, 3taff aslso sccepted Bace Cowmsel's methodology with the
excsption of thae portiom callilag for the two day mail £loas.

- Ve accepet the seaff's position as reasonable cxeept for macsrials
and supplies vhich ve vould set ac the Decsmber 31, 1981 ceat-year level.
Thezefors, the appropciacs lavel of working capital allowenes is $1,546,000,

— — oo "

ac €4

While tha ameunt of tha contract retaiosges is not ia dispues,
the Coumpany eszpresses the opiaion that ig should nok be treaced as &
raduction of race base. In general, comSsact ratainages cepresent plame
and CWIP whiech has bees included in utilicy plese 4a sagvice dut whish
has net yee besa paid for by che ueility. Staff ead Raca Counsel argue
that it should be trested as & THAUETISA in thst it represencs cast
2zas capirsl uped which the pacitienes should not be allcwed 26 earm a
gqgeurn, The ALJ hes tejected the positicn of Staf? and Rate Cowmsal
scagdng chat thers ezists 8o aschanism by whiech co adjust rates oaee
the level of retaisages taken out of zate base have-besa subssqueatly

.padd. -

After careful comsideration of this {ssus, v find tha
position of Scaff and Rate Counsel co ba appropriace and consissaat wich
prior Besed Ozdars. Acgerdingly, ceattses nniusu in che saoumg of
$286,000 will be dadueced from rata base.

Zosoms Statemsss
Oparasing Revegues

Por puspoass of computing test yasr epeeamg TEVERues, -
ve sre of che opianica that the secual pumpage figures eveiladls to ths
Board suppost the racommendation of $tcaff that the level of pu=page

be sag at 93 millica galions per day (MCD). This results in pro~fosms
preseat operatisg revemuss of $48,335,000.

Stzeasiiov Ixpepss < Laks De Fogeeg Allocagion

Ia oedez that the Boerd may apprepriacely allecats the
axpenses sssocisced wigh the lLake De Porsst zssesvelr between
the Petiticaar and the Speiag Valley Water Compeay, (Speiag Valley),
the Pegizicner and Staff recomme=d che use of & 63.152 faector. This factor
was preseated by the Beard's Scaff bafoxe the New York Publie Sesvice
Comndiseicn (P3C) ia a progeeding invelviag Spriag Valley. I2 vas
teconasaded by stadf that 63.51% of che axpanses for cthe Laks DePoreect
Pegervoir be alleeaced to the Nackessack Waceg Company,

Bats Counsel aad che ALJ have racommanded & 57.71% alloeaciocs
factor vhieh is based 0u s three yeas sversgs.

Por puspoees of this proceeding vwe will sceepe the 63.513

. 24guze presentad by $taff defoze the PSC and recommended hegein by Seaff

and the Cospaay. This results ia a stteam £lov expeass of $1,403,000.
In additionm, ve request Seaff to esplecs the feasidiltey of =a. use of
4B average year approsch ia futuze cases.
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Rurchased Pover

Duriag the course of the procsedisg, all parties agreed to aa
sppropriste puschased pover expsnae of 94,204,000. Subsequently, che
Compeay submizted updated figures reflecting a decresse of $311,000
beought about by the reduction ia the levalized enargy adjuacesans
¢lause (LEAC) of Public Service Blectric aad Gas Company (PSEEG) .

After & zeview of this data, the Board s of the op:uuen' thae

this adjustmenc is appropriate aad thaec $3,893,000 (84,204,000 - 311,000)
i3 & proper lsevel of expense for purchased poves.

Sompuct)

Wa detesmise that this expanse should be set ac a level of
Z;g;.ooo 48 it vepressncs aa actual lmown axpease figuze theough Juse 30, .

.With vegard co the appropriate expemse level for pucchased
vacet from the Passaie Velley Waese Cosmission, the Coupany's preposal
of $1,275,000 is dasad on ics sezual 1981 pucchess of 2,555,000 gelleas
plus as iaczesse of 921,000 for 1982, Staff, Race Counsel aad the ALJ

recommend tha use of & fous year avarage of 1,437,000 %m ia
racognition of the face chae 1981 figures are extraet Ty bacsuse of the
thea ezistiag drought conditiems.

We azs of the opinicn that the use of a foue yesr average sad
sacogaition of the Passaic Velley Water Comdission iaczesss Fasults ia a8
expense of $915,000, vbich is zeasonable and should de acespeed,

The Cospeay has proposed the use of & one yeat write-off
for dzought-telated isd zage case exzpenses with a0 recognition of the
extTaordinary gain rvealized from the sale of iga Weshawkia proparey.

Raga Counsel and the ALJ recermend the uae of a two
year amoreisacion peciod aleosg with the offsacting of che gain for
the sels of chs property with tha drought=related ezpensas. S$caff agsees
vigh Reee Counsel snd the ALJ vith regard to the offset of the gais fros
the prepezty sals and the drought expenses but would amorcize the Company's
TALO CASS CXPEREES GVRE OBe Feas,

We £ind Scaff's nschodology to be ressonable. Boweves,

in order co be comsiscent wich Tecent otdexs is othef procesdings decided
subsequant to tha submiseicn of Sesff's pesiticn 48 this matees, we will
20dify Scaff's proposal to allow for the equal sharing of the Compeny's
ZACA cARG eXPenses, cxelusive of Race Counsel's expesses, by che stockboldess
and ragepayecs. Ig che of the Peeition h_Jazsey Gas Compasy
Dockae Mo, 818-754 and 328=71] (November 206, 1982). This treatmant of che
Company's race caee expenses is appropriate because a poreiom of that azpense,
vhich ve bave decerzined to be £4£ty percens, 18 & cost of maincaining ths
stockholdes's iavesement vwhiech cest sheuld Seasecasbly bs boras by the favesto:

This capense 1is bdasad solely on power aad chemicals., A ve
heve accspeed the leval of pumpsge €0 be 93-MGD gad have noted che
teduceion in the PIE&G LEAC charges, ve find tha sppropciats level for
th{s“expeaws co be 31,000,

-4 ,; 2L .-h:::

As staced above,. the Beasd accepts Race Counsel's adjustaent
to- tha- pecitioner's-lsad-1lag study for Gtoss Receipcs aad Franechisse
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Tazes by which che Company vould change from a ¢ t0 as accrual baafs.
Accordiagly, the tax vas takaa out of the Cespu%g vorkiag capital -
allovanea calculatien thersby ueing race bggs. Ia ordet to de
consiscant with peiec Boazd decisions, hewever, this sction should

be sccompanied by a cogzespording expesae edjus t6 the lacoms side
vhereby the amount takan Gut 3T TITET¥ER mﬁ%ﬁ:« over a tea year
peciod. This rasults in s expedi@ Wijvatmene of $660,000 agnually for

teg yeazs.
Race of Retusp
Gapical Setructurs

, Based on ous teview of che record, we fiad the capical
scructura set forth below as reascmabls and comsistent vith the

Peciciones's mathod of fimancing its assets during the effective pariod
of the nev rates set hezaia.

Asswme

£000 omicced) Regcene  Cogt
Long-Term Dabe $ 110,931 - $2,033 7.972
Shert-Tacm Debe 3 s.678 2,668  14.50%
Preferred Stock $ 25,970 12.18% - 8.%42
Cosmen Equity , $ 70,641 - - 33,132 18.50%

It should be noced chag lsce Cowmsel argued for & capitalizagien
as of Dacembar 3}, 1981; Seaff gecommesded & capitalizecionm based on
Juse 30, 1982; while the Pecicicner ucilized a Decembes 31, 1982 -
cspicaliracion adjusted for anticipetsd changse. The amouncs shown
foe long=cern dabe sad prefesred scock aze econsiscent wich che 9saff's
position. Eowvever, 1t should be soted, chat chese compenencs of the
capital structurs did fot genersts sigaificanc conLroOversy.

With respect to the amounc of shert=casa debt, ths
recommandations ceaged fzem $11,000,000 by Rage Counsel te ,
2ezo by the Pegitlones with the Scaff extrapolacisg che tread of short-teram debe
to zeflecs ics June 30, 1982 capital structure laading to & recosmeadatioa of
$5,675,000. Our eaalysis of the arguments iz the record conviacas us
thac the Staff's teasoning with regezd to short~cerm-debe {8 comsiscent wigh the
308zd’s theosy of the case, 1.8., Cest 7ea8F eading December 131, 1581 :
adjusted for kaova aad measurable changee. We tharsfoze rejeect the pesitiocas
of ths ALJ, Rats Coumsel and che Petitiecnet in this regasd. .

Turaing to the asoune 2o be iseluded {8 the commen esquity
component, va vould note that this issue caused subscancial
acgumenes o be spread om the record. Briefly stated, the ALJ, Rate
Counsel and the Stcaff did not include ia their common aquity ealeulacions
the prospective effects of a plsnned cotmon steck offering dy the v
Pecitioner planned for the Pall of 1982. The AlLJ ia her July, 1982,
faicial Declaion rejscted this edjustment as being speculacive.

- In our oral Dsciston of Qctober 18, 1982, wa comeluded that
markes conditiens veze favorable and conducive te the sale of the
commop sgock issue. We therefore ineluded the foxtheomiag effsee of
the sale on the Petiticnar's common equicy codipemeat ia the capital
seTueeure. Fuzther, in ouf Summary Desigiocn $nd Order issued October 21, 1982,
ve cosditicned this inelusiom om che Peticicner’'s completing the sale ‘
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vithin 90 daye of che Ozder. He are 0w dealing wich & known chaage 1a
the capital struccuzs given the successful issuance of common stoek
by che Company on November 8, 1982,

Ag g tssult of raflecting cha November 8, 1982, common geock
issue ia the Pacigicner's prospective capitsl atruccurs, the consequens
veights sssigned to each cozponest aca shewn delowti-

Loag=Tara Dabe 32.03%
Shore=Tesa Debt 2,66%
Preferrad Stock 12.182
Common Equisy 33.132
Soses of Caoisal '

The cost rates ©0 be sesigned €0 aach component of the
espital structure are discussed below. The coest rates for long-term
debe sad preferred stock ware geserally agzeed upea. He adeps tha
Sgaff's cost rates for these two componants; 7.97% for loag=-tesm
dede and 8.34% for prefected stock. GCiven tha subscancial downwazd
changes in capigal asrkats, ve belleve chas & cost rate ¢f 14.3% should
be aseigned to the shoet~term debe cocpeneas. This {s consisceas wish
the ALJ, Rate Counsel and the Staff. .

The cost of equity ceccmmsndscions tanged frem 15.3% (Scaff
and Rate Counsel) to 18.5-20.02 (Pecitiemes). CusTese and prespective
zacket conditions, as deseribed on che racozd, maka ghe Patiticmesz's
Tequest uagessonsble. Givea the iaproveqd pumpage, AMBAC gusrancses,
tad the \mprecedanced CWIP crescmenc, va bdelisve thag thé risk of the
{4ra bas besn teduced ko & poias whesa a 15.52 zecuta 93&;;.%3“17
2secs tha expaceation of iavestors. Furcher, by reflect the commen
sgeek sale in the equity ratio, the Board has further assured investors of a
teasonable eppereunicy ¢o esta their allowed retura.

in support of our fiading thet a 13.5% recusn os equisy 48
sppeopriate, ve nots that 3caff, Rate Counsel, and the ALJ supported this
sesule with substangial analysis. Alehough thers vars differences ot
the technical mechanics of arziviag ac theis fecesmendacicn, ve ars
ceavinced that the tocalicy of cha recosd supports 15.53, and cleariy
and conviseisgly rajects the Peciticnes's peepesal of 18.5%. We aze
confidene that the prospeccive markes conditiems will validats the
efficacy of our findiag, and producs ag envircament withia vhich the
Company can raise capital at feascnable ragee.

. Based om the amouncs ineluded 1a the Board's capltalizacics
foe the Petitionar, aad the astimaced cost ratas for each compoment,
ve find chat sa overall rate of recurn of 10.73% sesulcs, vhich ve
balieve produes prospectively juse ssd ceascnable rates. (The
eslcuiatica of the ovarall recurs 18 sec forth in $Schedule D).

rans

ia the Boazd's Summary Decision and Order ia this macter,
the Board found thec a refund feor ascimaced ezcass cevenuss produced
oB the iacesim caces ig the magniguda of $6.8 millicn ves in ozdes.
The Boazd fuschez scaced: "The escimaced refund of $6.8 mililon 48
subject to review, audit and sodification vhen the Psticicmesr provides
secusl earniangs under interim rates for cthe wofiths of Augusg, Septsmber
aad Qctober.” The Board further provided that refunds to customars
shall be over & pericd of nst mera than tWe yesrs and chat refwmnds
shall be subject to iamtarest at the overall authorised tats of tesurn’
from the time at which the Company azcsaded & resscnsdia level of
earnings until refunds are fully cradited.
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) We aze now of the opinien cthat the refumds should be fully
czedicad by the aad of the 1983 caleadaz year. Said refunds shall be
raflsctead as s creadic of those customsr bills issued by the Cozpaay ia
the sacond, third aad fousth quaztess of 1983, The amewme of zefunds
credized shall be revieved az the end of the thisd quarter ia order that
any adjustmancs, 1f necassary, ces be 2ade on the fourth quarter bills.

Thzough & series of conferencas sadiang December 17, 1982,
with Board Staff and Race Counsal, the Company has provided a saries
of schedules, actached hazezo as Schedulee I chrough 94, peovidiag s
basis for the tefund. We, tharefore, have bafore us the actual zevenue
aad earaning result duriag the eatire incerim period which can be tescad
for remsosableness against che Boazd's fiaal rats order hereis.

The actual revenuss, earnings and rats of setusa duriag the imgeria
peciod have desa appropriately sdjusted for che race tteatmeat afforded to
gross cecelipes taxss I8 the Board's Suzmmary Order which 1s elaborated hereis.
This iacludes & chasge-over to acerual aceouncing with a Tate base redugtion and
an axpense amortisstion. This adjustment along vich the replacemest of actual
cesulcs for the acachs of July, Auguse, Septamber and Oectober demonstraces
chst begioniag in Jume, 1982, the interim races produced escnings in excess of
the allowed segur® om equity oF 15.5%. (Schedule 2 and 6A) Comsequantly,
iacerest ghall be accrued fyom Juwe 30, 19682 (Schedulae 7A) and over the
pecied of time necessazy to satisfy the eacire refund (Scheduls 9A).

Providiag for full inzerestc, and based upem accual revenuss
seceived and race of returs schiaved duging the interia pesioed,
8 slighe modificatica of che estimated zafuand of $6.8 ailliean, )
to & tocal of $6,795,000 (Schedules 8§ and 9A) cesulss. Actually achigved
ratas of tecusd vers tastad agaiansg the authorized rate with the exceds
opecacing revenuse to da rafunded. IThus, i edditlocs 2o tha deczease
is zaces provided in ocur Summary Decisien asd Orvder of spproximacely
182, cuscomers will sddiciomally receive a credit on their bill,
This cradit fog avezage usage of 3,300 cubic fast pes quarces will
deczesse tha quaztezly bill of $53.88 by 98.28.

The Board carefully ecomsidered the positicn of Rate Coumsel.
Race Counsel essemcially submiceed chag the testimg of iacaria rates
19 & final ozde? =use be basded, as a magtay of law, oa the level of
reces. That is, 12 1s argusd that since the Board hag decreased laeezim
rates by $9.3 millien ia i2s Summary Decisica aad Ozder, tha level of
tefund suse, by law, equal this ameumg,.

The Board believes that it i3 not dound dy any sisgle mathedology
i3 teseing ghe ressonsblesess of interin racds 13 oue f{iaal ordes. The
Boszd 1s oot doumd by amy single formula o combinseion of formulas
13 decesrmining ratas 8o leng as the total effect of the rate ozdes is
rassosabie. In Rg Hope Nagugal Ges, 320 U.S. 331 (1944). Ve have givea
appropriace comsideraticn to balaseisg the burdens placed o8 pecitionar's
gagspayers against che concinuing obligacica of pecitiocner to provide
sale, adsquate and propes sesvice. Ia mﬁ;mw
Compeny, 85 W.J. 520 (1981). This iacludes che fimzscial capabilisy te
conseruct asd place in sefvice the Wemsque Seuch project (Ive Bridges/Razapo
Water Projeet) aceording to the tima-gable speeiliad. This projest
has been found essencial to the citizens of Nexth Jersey snd the ecosomy
of che Scata.
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The Bcaxd belisves, under eke ¢ircumstagces of this case,
that the preferred sethodology is o anslyze the actual revenue realised,.
the aesual incoms realized amd the setual zsce of retura realized duzisg
tha incerim peried. We them coupute & tefund based upon tha excess
operating Tevenuds, earnings and race of retuzn achiaved undac ingeris |
Tates ageinst vhag we have sutherized as reagonable. On the basis of &
petuitted rate of zecuzn on aquity of 15.5% the oparacing revenuss can
be isolated on a zonchly basia in excess of thaz fousd to da resscasble
herein (Schedulas 2 and 3). Wa fusther sote that teveaues, earnings and
tacs of gecurn experiancad during the Laterim paricd have been revieved sad
tasced by Boasd Seaff om December 1S and 16, 1982. Ve deligva that a
full and detailed gudic by che Boazd's Scaff is requized, howaver, we
are sacisfied thae dased upoa Staff's preliminery review thet the amoust
belag ozdezed for rafund herein is Zeseomabla., Aay changes resultisg
thezafrom cas be made duzisg the zefund pesied.

In shost, wa balieve 4t sppraopriacte ia this dockes to ezdex
a refund for chess operating revenuss adeve tha lavel vhich ve have
fownd to be rsascesable. As ea Llluseragion, 4if che incesim ratas, decause
of the company'e dive fismancisl comnditien ducisg that time, produced
operating raevenuse vhich rasulted {n a rate of recurn Shat naver
exceeded & teascusble level, the Boagd aight noc raquize any refuand,

. aves though futuse races Lave 80V baed set 82 & lover level (due te as

improvad finascisl condition of the company imcludiag highet usags).
Furcher, 4t sust be amphasized that our decisionas ia this sattar do

208 rfepresent & brasking avay of divergence fro@ pastc Boapd polisy geveraing
the appreval of iagezia gace relief, I is the attesdiag cizcumscsaces,
racheg thaa a change ia policy, that has 2ade this maetes sui genesis.

Tha combinatien of dzought conditions and the Company's obiigation to
conatTust che incerconneccing pipeline in a tinely fashion has 2ade this
matter atypical in comparison £0 2088 csses which come befeore the Beaszd.
Accopdiagly, the decisiens is this mazter skall neg be comsidesed precedazt
ia fucuce proceedings ezcept these presencing sisilar fact patterms.

For these reasons, we bdave 0ot followed Rage Coussel's mathiodelogy
ia chis case. Ve have been, hoveves, 2ot seasitive to the requirameats
1ad out 13 In re Send Races, 66 N.J. 12 (1974) wich fegasd to tha testing
of incerim races sgaianst fiadiangs of reasonablensse ss £o t£ate dase, incems
and rate of return. Wa delisve thet ve have scted viehis che Boazd's
disceacionasy povers based upon the evidesce is this ecage sad Staff's
review of sceual easnings results. Rats Counsel rsads 1o Re Toms Rivar

Hager Company, 82 H.J. 212 (1980) to requizs scespeance "of its pesicien.

The Cousrt stated, ac page 212, supeg’

Isplemencacion of ¢ asw proposed tariff ae
the end of the suspensie pecied caa then
be omly previsiesal. Just as vhan the
Boerd agreas to an interis adjustment

- of racss, ths osv races diad aeithe®
the Boazd noz the publie. Ses H.2
4832-31.1. After the Beazd £4aslly
dezecmings 8 just aad reasocnable tariff
seheduig, the ugilicy shkould be required
20 zafund eay ezcess incems to tha affected
cuscomass.

Ws do not read this holdiag to limit che Boazd's disezesion to
adopt che refund precedurs exprssesed herein. Indeed, the mengics of
“excess incoms” gives recogniticn that ic is the ggg.%% 1ia excess
of tesscnable levels — furcher =2assured by & tesgiag of eecual zates
of return againse cthe level se€ a9 teasonadle by the Beazd == rather than
the race stfucturas themselves — wifich 419 chs significeac faeces. It
is the carniags producad dy the interim sed fimal Tste sesuezures, rather
thaa the diffaretce in the inceria and £imal caces, vhich ve have
used Berein as the desis of testing for excessivanese.

-
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In our Inecagim Order Opinion daced Occobar 14, 1981, cha Bossd
recogaized the 2a8jor conservacion sffort on the pact of cha Peciticnez's
cuscomars duriag che peried of the droughe. We scaced cherein at page 9 thac:

This Ovder caanot and will see undercut the

public sacgifics of chs company's coasumars

in coaserving vecez. Their necessazy sacgifice

ia coasesving wacar and deiag required co pay
bigher rate lavels aust be 28t by equal diligeacs
and saceifics by the cozmpeny. Not & dollaz of the
contemplated finencing for Tvo Bridges coascruction
costs auat be wastad.

Accordingly, the Board declaced that, for a pexiod of aec least
ous year and unless otherwiss suthorized by che Board in individual casas,
temmaraction for dizectors of the Board and seaior executive staff zemain

- at the thes curzemt lavels sad that no additional hizing take place. We

£mz:e dizected thst cheritable ceneributicas be probibited dusisg this
P“i o

While there has bees an impxovemant in the Coﬁpay 8 economic

.coadicien siace Cegober, 1981, ve believe that the above quoted laaguage

fros ous Iateris Ordeg Opiaion tedains tizmely end appropriate. The
contiaued obligacicn to comgeruct the Wanaque Souch prejeect and the
sefund €0 customera ocdecsd hereis rsquizes tha noasgozsa; of .n Compasny
expeadicures.

It 44 cha policy of chis Board to avoid ‘asszferesce in thosa
dacsers vhich cypicelly fell wighia ghe prezogacive of nmecsgemeac. Ve
aze of the opinton, howaver, that preseat cireumscancas warrsal the
cosginuacion of che fresgs oca the salacies of Dirsctors aad senise
exscutiva scaff, en che hiring of additional employdes aad ea charicabls
conczibuticns uatil further order of cthe Board. The Company's nasagemant
nsy, however, raview with the Beazd their preseac proposals in théess
ageas for compleze reseluticon of this aatter.

Afzer considexscioa of the entire record 1ia this metter, the

Soard FDMDS:

1. Por purposas of tau procesding & tesc
yeez ending Decambag 31, 1981, adjusted
for kBown and measuceable chaages is
Tessonabla;

2. The ressoaable level of ueility plaae ia
serviecs 1s $137,953,000 end netc Lavueuaa
taca dase £ $126,158,000;

3. The tessonsble amsynt of tesS year operatiag
raveduss, &s. sdjusted, is $68,335,000. Cpezacisg
expenses, tazes and dapreciation total §60,225,000
zesulting {8 &8 operating iacoma 4t preseac rates
of $8,080,000;

4. The equitadle overall zete of rteturma is 10.722
basad oa & cost of equicy of 15.3%;

S, Whem applied te the set iavescaent rate base,
the allowed cate of FesusR £esults ia as
sspual operacing lacome of $13,524,000;

‘The epplicatien of ghe tsveaue faeser

(2.1514 =) co che income dsficiemcy of
88,444,000 ($13,524,000-8,080,000) cesules ia
a8 addﬂ.ucu.‘l. sanusl opecatiag reveauve
raquirenent of $11,712,000;
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6. The permensnt taces as proposed by the Company
vould preduce aa overall cace of retura in excass
of the fair and reasdonable rata of recuea found
by the Buxd ia ghis masger., Accordingly, the

Company's proposed racas aes wmjust and unreascasble
and thegefore are DENIED:

7. By Decision, dated Sepcember 11, 1981, che
Boazd asuchorized an iacterim facresse ia races,
subject to refund as required by law, ia the
amouat of 321,000,000 ia opszaciag cevesues oa
an asauel buu;

8. The level of pesmasesg Tates set hersin rapreseats
a deczesss of §9,288,000 £zom inceris races;

9. Based upon 3chadules 1-94, acgached Lersto and
dacorporated herein, & rafumd ia che cetal smoumg
of $6,795,000 shall dbe credited co ecuscome: bills.
Said vefund shall be reflected as czedits on thoss
bills Lssued by the Company im the second, third
sad fousth quaczters of 1983, .

10. 4ay changes to the refund resulting fream the
Szaff's decailed sudic will be isplesmenced prioz
to the completien of the relfuad;

11. Credics ehall be listed ssparstely on customar's
b41is wich a sseagien thas che zafund vas ordared
by che New Jersey Beazd of Publie Usilities.

Ae tha conelusion of its last zace case, thea Compeay wvas tequestad
to juseify ics land holdings te the Boazd. The Beazd fiads the Compeny's
present Teal estace snslysis segarding ica pretective lsnd holdisgs to bde
substanctially inadequace. Accordiagly, Petiticaer 4s directed ts subdmitc
te the Boazd a detailed rapert oa the justificacion of all procactive
lands and specific plans for all other lands held by she Cequay and
reflsctad in tate dase. Said reposc shali be submitced viehia aiaecy (90)
days of che date of chis Ovdap. The Compasy shall coordisate this effozt
with tha Dirececor of the Division of Water and Sewer, the Dizacgor of the
Divisicn of Utility Flssace, Accouncs and Audits and the Board's Legal
DBivisien. A copy of all f4iinge ehsll alao be forwarded to the Divisican
of Race Coumsel.

The Beacd aceepted for filing the revised carifis sudaitted by
the Company affective for servics rendaved o8 asd afear Novesbers 1, 1982,
Said tariffs shall ramsia in full fosce and efface ezcept as nodified
hezain with regard to the cuscomer refumda.

DATED: January 12, 1983 BOARD OF PUBLIC GTILITIES
B3Y:

BAREARA A. CURRAR
PRESIDRNT

GZORGE 8. BARBOUR
COMMRSSIONER

Anm: | EDWARD. B, HINES
CRMTSEIONER

TERESA M. SELLMITER *
ACTING SECRETARY"

JoX
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SCHZOULE A

SPC Docket No. 815=447
0AL Deeciket No. PUC 8172-81
HAACKENSACK WATER CCMPANY

CCMPUTATION OF RATE ARELIZ?

ia2g 2age €.28,%38
Race of Resurn . '%.72

Operesing incsme esuires

13,324
Laer2sing incime
T Fresant Rates §,28¢C
Enc:i-:-e seficiency 2,244
levenue Increase (2.131éx) § 11,722

nx



T

B.P.'.l.”

TEL No. 018434__ 3
SCEETULE 38
32V Docket No. 313-447T
QAL Doeket No. PUC 8172-81
MACKENSACK WATZR COMPANY
AATE SASE
(000's Cmizsed)
1}

Leiitey flant in Service §187,382
szgiciang: M

e ' 7,388

PO Tad TRt 31 322

ag=xing tasis2l 1,338
Tee3! Addizicrs 19,228
ircgs a%p dasa 123,88
cecugaiens:

Acsusuistge Sepsreciacien 33,888

Seferrec Tax gserve 3,403

Canc=thyaiong ia Ald 1,80

Ciszamer Ce208i%s 49

Cuscomer Adviancas - 2,318

fontrace Recainages 4 284
T34 cesucsions : 52,983
NET INWESTMENT R1TE 2ASE 4 $_2§EL§_

r7d K




te- No.20ledsza -

SCYEDULE ¢
3PC Docketr Ne. 813»44‘
OAL Docket Ye. ?UC 8:.72-81
HACKENSACY WATER COMPANY

OPERATING [NCOME

PRESENT RATZES
(000's Cmistes)

24n¢ Ravanyes

vdc

csgrazing and Maimcsnance Sxsenses

ce”eress Like . 81,402
Sataries - 15,300
S rm2Rasyd Power 3,583
LD YR 873
2828l tce ' 2t2
saemicgis o8y
cemeustl a8
tagarAnce i
=0g2428! 2AC 3r3ug RSurancs ass
Sargisrs 1,314
saregl Seqs 227
L 4.7 ¥ T T - 1 92
33, 3gs50e878n 23
Lnsarag: an Jugiaker Jgo0sics )
Insisyre 3ereficl 73
Jmsreizasisn Sxsaess ri X
o8¢ Jesrecizeion 187
*igzallsresus 4,130
SéM lgietes <3 2umpage !
Tecal G:era:tﬁq ang Mainsanancs .z:enses
sazegsiatiza Izaense
Taxes: Am:9:f:z fen of Jevanue Tax <80
Sea) 352290 Taxss 1.773
3y i} Taxes 883
vlaer ‘axes qsg
laverce Taxes $.728
Tagergl lnCime Tizes e 026
322! Tizes i AN
.
“eeal Yx23R903, TAXES. Amd Sudmecd :
Tramatieg lecle -

13X

039 LLilE MaLSE
- 7o.
- >
(X
26,700
2,388
ii, %2
o=t —
8,388

T en
480

(Y]
in

be
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as Prgser:id oa Regi;:
the Twelve

Reveay

Towal Opertiing Expenses
Opec2iing lacome ‘
Teders] lncome Tax
C:t!i:y. Opergting lncome
Q:nsr nosme

Gress lacome -

miepss Sxpanse

Na: =gmme

Ra=

."\:'\ 'P
9er 2o 0 B/

Meatts

Zaced

September

After

Restatement

$ 65,840
i2,478

$ 23,168
1,224

$ 18,041
2,329

s 18,320
8,548
$ 1,778

WTER CLvEANY

e Comraation

*sii9n Sigtemer: o0 SEC
Sentember 30, 1982

Adhstiment

s (6,049
(842)

Scrad.lg Ne.

September
As

" Adhsted

$ 59,899

41,633

s (5,203)

(2,802)
(2,801)

s (2,801)

$ (2.501)

$ 17,962
4,622
$ 13,340
- 2,379
$ 185,719
§.84$

<>
Fealerced Sizek Qivideng 1.443 - 1,443
Wi nme¢ .&;ﬁ;’.?;a&‘.r ..
e Tem=mas ZRuity § 12,332 § (2.331) 3 T.%31
Ti==an Tguity 21lanse § 5%.485 $ 49,332

2420w Comman Equity 19.88% £8.50%
. Tasuirgl Wt lmsz=e fpr ihe Thvalve ooty ZTeded Jeptaedes 10, 1881
Tes. "ed Net n3eTme X! s 5§ '832.432.1€.332 = x?
X} 8 §4333 « ,133%
, .848x = $3333
2e¢uired Vet ncoame x) 3 §7731
-

2. Reguirad Yel lnesme for ine Twelve opils 2aced
Sepamses 30, 1932 7
setual Net lagome for ne Taelve \onins EInced
vremter 30, 1982

Oveceamriags

Jever.a 2efund fof me Twelve Manihs Taded
Sepiamser 30, 1982 (32.324)

/7,{
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Sehedulg No. 8-A

. . RACRENSACE WATER COMPANY
Revenue Refund Computation Consistent
with Registraton Statement Pormula
For the Twelve Montha Ended Oectober 31, 1982

Actual October a " Octoder
11 Restated® As
1 Actual Adfustment - Adjusted
Revenue $ 60,738 $  (101) $ 60,898
Total Operating Expenses 42.170 ; (14) 42,158
Operating Income $ 18,386 s (8 $ 18,499
Federal Income Tax $,269 (40) 5,229
Udlity Operating Inecome $ 13,317 (e7) $ 13,270
Other Income 2.418 - 2,418
Gross lncome $ 15,738 S (4D $ 18,888
Interest Expense 6,712 - 8,712
. AFDC-WanaGue South Project (48) . - (49)
\ Net Income $ 9,068 $ 4D $ 9,021
Prelerced Stoek Dividend s 1.436 - 1,438
Ne: Incame Apolcadle :
o Summon tGuity $ 7.832 s [39) '$ ?.3!;
Commen Zguity 3alanes $ 48,980 § 46.933
Return on Commen Squity 15.36% 18.50%
*  Resiated for tevenus .Dased taxes in accocrdancs with 32U
fermanent Qvder and revenue cefuad gcsumuiated through
Septemser 1982, Therefore the accumulated ceveaue cefund
wrough Qeteder 1982 is derived as follows:
Revenue Refund for the Twelve Months Eaded
Sepiemder 30, 1982 $ 68,045
Addidonal Revenue Refund for the Twelve Months .
Enced October 31, 1982 i
S 8.148

Reverue efund Accumulated through Oetoder 1982

oloX .
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Schedule No, 7-A-
Sk ML DT
Estimated Through Year Bad 1982
Revenue Refund ‘ $6,146,000
Accrued Interest (through Octodes 31,:1982) 127,000
Salance @ October 31, 1982 ' $6,273,000
Accrued Interest (November & December 1983) 20,000 €
. Total Refund @ December 31, 1982 $6,383,000
Accrued Interest (Januery through March 1983) ’ 168,009

Total Refund @ Mareh 31, 1983 $8,548,000

\ ¢ Calculated from June 1982 at a rate of 10.72%

oJIX ' '
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Schedule Ne. 8
BACREINSACE WATZR COMPANY

Alternate Revenue Refund Methodologies
T oousands) .

Thirteen
Months. Ended
_ Qectoder 1982
 REVENGDE TEST _
Aushoriced Reveaue - Docket No, 813447 .
(Comauted on & thirteen mom.h basis). $ 85,081
Actual Revenus Realized 71,593
Revenue Refund $ 6,544
OTLITY OPSRATING NCOME (RATE OF RETURN) TEST
Ausnarized Uttty Operating lnesme - Doeker No, 813-447
(Co...w..:é o 8 tirteen month Sasis) $ 14,851
, Actusl I‘.===.c Reslized
{ \ (afa: tesiatemaent for ehange indtax acesunting) 2,392
\ Cvergarnings : - s 4,741
favance Sefund .
- -AE MR B s 8.88°7
: S—
T Seguired Nat ceome [ the waath ef Oetcser 1§82:
Fecuitag Net lacome x) @ 153712 (545 933-..9 - x)
{x) & §3223 = 0128
Qavix = $382°
Seg.iced Net lrezme X! o3 8430
2. Reguised Vet lnzeme [0 e nMamih of Oeteder ‘.982 $ §36
A8%5al NatoinasTme sgr tme Momth of Octoder 1951 —_—if
Charearmiogs ‘o the Mentd of Ostesser 1982 $ 98
Sa,amue BetLd for she ootk of Soteter 1982 S 23
(32 18:14x . ‘ '

2evasue 2eluaé for g Twalve Months Eaded

Seztemser 20, 1282 —t348
7ol Revanue Refuad Sbaddd

FO S
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Amount of Refund -

Whﬁ.-»

e . . aULl048C-_ 0 ¢ 2233 Llil3 Ne.gyun =, 1

Schedule No. f=A
Suggested Refund Methodelogy

Refunds computed {n sarme fashion es the Publie Sesvice Elsctric
and Gas Company's refund through the Levelized Energy
Adjustment Clause. The credit to the bills rendered on and
after Apefl 1, 1983, is to be based on the cufrent consumpdon
of the dll muitiplied by a constant rate. The gross ameunt,
the e&‘«u and the net amount to be paid will de itemized on
the b

The eredit will continue through the end of calendar 1983 of
untll the unpaid.balance of the refund amount Is depleted,
whichaver comes first.

Customers who have finalized sccounts and are no longer
customers wil de given the opportunity to submit a olaim for
the refund due. These refunds will de computed manually dased
on the customesa consumption during the interim rate pericd and
the refund check or credit will be given In one lump sum.

The credits to dills will ceasa once the refund balance la depleted,
The balance will be adjusted meonthly to refiest all credits made
and for the monthly accrusl of {ntersst on the unpaid belence.

This plen will be {mplemented by Aprll 1, 1983 at minimal cost.
The plan would be the easiest to implement and sdminister. 1%
would also be the casiest to explein to customers and the essiest
for customers to verify &s bills are recsived.

Balsnes § 3/31/83 (see Schedule Ne. 7) $8,548,000
Assumed interest for nine months 247,000
Bstimated total refund to customers ma's‘m'i :
%W cubia feet

(86,799,000/3,824,723.94 x 3/4)

3,624,723.94 TCF = consumption basad on BPU's Rate Order

Current econsumption s 3.3 TCF

Cwrrent bl (3.3 § $14.30/TCF) s 847,19
Facilittes Chacge _ 8.89

Geoss Amount o
Refund Credit (3.3 8 $280/TCPF) = {8.28)
Net Amount M

wix  NewJersey State Library



FEE No .. 0lodza_ 3 . Jo 3039 11918 Mo 358 ¢

HACKEXS, WATER COMPANY
BOARD OF PUBLIC UTILITIES APPEARANCE L2132

John Paul Haiversea, Esq.
Hackensack Wacer Company
200 01¢ Hook Road _
Hagringten ‘Pagk, NI 07640

Cerald Todbla, Chief
Bureau of Races

Scate of Nev Jersey
Dapartmaat of Enatgy
Board of Pudlic Usiilcies
101 Com=eree Stzeat
Newazk, MJ 07102

Mr. Bdvazd J. Higgine
Rate Analyse II

Scard of Public Usilitias
Division of Racas

101 Com=marce Strasc
Nevazk, N3 07102

Dr. Fred S. Grygiel
Chief Eecomomist

Socazd of Pubiie Ucilicies
101 Cotmerce Streat
Newask, N¥J 07102

DOCKET NO. 818-447

Stephen 3. Geazer, Bsq.
Dapucy Public advecace
Scace of New Jersey
Division of Race Counmsel
744 Bgead Straec

Newark, N3 07102

Willism L. aﬂmen. J%s, t‘q.
Asglscant Depucy Pudlle Advocats
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AGENDA DATE ; 12/8/83
Thie €3
State of New Jersey
BOARD OF PUBLIC UTILITIES “Ou,  p
1100 ARAYMONO 8LVO. T e ROon-
NEWARK, NEW JEASEY 07102 Shi,. Sy Ay
. NEETT D “"‘4'74“ '
tecar ‘85, 4 -?(9(93 ‘-
P~ .
IN THE MATTER OF THE ORDER ADOPTING o0, sz,

PETITION OF HACKENSACK
WATER COMPANY FOR AN
INCREASE IN RATES

INITIAL DECISION - %/, ¢,

BPU Docket No. 837-622
OAL Docket No. PUC 5644-33

John Stanziola, Supervising Rate Analyst, bivision of Utility Finance and
Audits, and Ed P. Kubala, Chief, Bureau of Water Tariffs and Rates,
Division of Water and Sewer, on behalf of the Board of Public Utilities

Robert L. Duncan, Jr., Esq., by John P. Halvorsen, Esq., Saddle Brook,
New Jersey, for Hackensack Water Company = .

o © Stephen B. Genzer, Deputy Public Advocate, Div'is’ion of Rate Counsel,

Department of Public Advocate, Newark, New Jersey.

BY THE BOARD:

On July |, 1983, Hackensack Water Company (Company), a public utility
subject to the jurisdiction of the Board of Public Utilities (Board), filed a petition
pursuant to N.J.S.A. 48:2-21 and N.J.A.C. 14:1-6.16, seeking an increase in annual
revenues of approximately $10.9 million. This matter was transmitted to the Office of
Administrative Law as a contested case to be scheduled for hearing.

Subsequent to prehearing conferences and properly noticed public hearings,
the parties entered into and signed a written stipulation which is dispositive of all
contested issues. On November 22, 1983, Administrative Law Judge Thomas A. Penn
submitted to the Board his Initial Decision in this matter. Said Initial Decision
adopted the stipulation of the parties in its entirety. -

The parties have agreed to the use of a 1983 calendar test year with pro
forma test year operating revenues at present rates set at a level of $68,020,000.0¢
this, $62,573,000 is at current rates with the balance reflecting the anticipated pro

.forma annualized revenues attributable to the quarterly complliance filings established
in Docket No. 8011-870 regarding the construction work in progress associated with the
Wanaque South diversion project.

The level of the Company’s rate base as of December 3|, 1983 has been set
at $166,332,000. This amount reflects a downward adjustment in Water Plant in
Service of 3615,000 which reflects the removal from rate base of land identified in the
Havens and Emerson Land Study as "™eyond parameters.® For purposes of stipulation,
the parties have agreed to delete from rate base the unamortized portion of the
American Municipal Bond Assurance Corporation (AMBAC) premium and include a
zero cash working capital requirement. : -

The pro forma level of operating expenses, set at $86,689,000, reflects a
reduction of some $221,000 in real estate taxes attributable to the land acreage
removed from Water Plant in Service. No depreciation on contributed property is
included in this amount and the Company has further agreed that it will not add to the
accumulated depreciation reserve any depreciation on contributed property not
allowed in this case or any previous case where such depreciation was disallowed.
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The parties have recommended an overall rate of return of 10.52% which
incorporates a return on equity allowance of 14.10%. This, in conjunction with the
other adjustments, results in an increased revenue requirement of $4,550,000.

We would note that while the overall increase in revenue is 7.3%, the
increase in bills for residential 3/8" customers will range from 3% for those who use
1,200 cubic feet per quarter to less than 1% for those whose usage exceeds 4,500 cubic
feet. : ' ' A

It is further recognized that any rates established pursuant to this
stipulation do not include revenue recognition for construction expenditures now
pending before the Board or to be filed in the future pursuant to Docket No. 3011-870,
In addition, this Order will have no effect on the treatment to be accorded any gain
that may be realized from-the future sale or transfer of that land taken out of rate
base. :

- After careful review and consideration of the entire record, the Board
HEREBY FINDS that the written stipulation entered into.and signed by the parties
represents a fair and reasonable settlement of all contested issues. The parties are to
be highly commended for the effort and cooperation that was necessary to achieve thig
agreement. .

Accordingly, the Board HEREBY ADOPTS the Initial Decision.

The Company has filed revised tariff sheets which conform to the above
findings and represent a further step toward a one block rate structure. Said revised
tariff sheets are HEREBY ACCEPTED for filing to become effective for service
rendered on and after the date of this Order.

- -

DATED: Decsmbsr 8, 1983 BOARD OF PUBLIC UTILITIES
- h BY:

BARBARA A. CURRAN
/ PRESIDENT

S

.- 7 % COMMISSIONER

| élaw//(/ );(7 wid
ATTEST: , EDWARD H. HYNES
COMMISSIONER
BLOSSOM A. PERETZ '
SECRETARY

-2- BPU. 837-622
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AGENDA DATE: 11/1/8s

|7 Oec. &
PROPERTY OF B
ncw IERSEY STATE |1RRAGY .. nf New 3]”5,3
| Wﬁ" 2710R8 5o arD OF PUBLIC UTILITIES
185 w state st : 1100 RAYMOND BLVD. - .
Trenton. N J NEWARK, NEW JERSEY OTVO0T" LEGAL -
IN THE MATTER OF THE PETITION OF DECISION AND ORDER

FOR APPROVAL OF THE TRANSFER OF
REAL PROPERTY

?

)
THE HACKENSACK WATER COMPANY ;
) DOCKET NO. 8312-1096

i o
(SERVICE LIST ATTACHED) /,
. 4

’-

’

BY THE BOARD: ST

On January 12, 1983, the Board isssued its Final Decision and Order in Decket
No. 81.5-%7 wherein the Hackensack Watee-Company (Company, Hackensack) was direct-
part, "to submit to the Board a detailed report on the ]miﬂcation of all protective
land" he!d by the Company and reflected in rate base. This directive was issued with a
view toward the eventual removal from rate base of that property owned by the Company
no longer used and useful for the maintenance of water quality.

At the direction of the Board, the Company contracted with Havens and
Emerson, Inc., Consulting Engineers, for the conduct of an independent study of the
Company's protective lands. Said study, titled "Report on Watershed Management,” was
filed with the Board on August, 1983, and concluded that the Company possesses 717.91
acresoihndnoleng«neededtaetheproncﬂenotiumtenhedammaintemot
water Guality. Accordingly, in Docket No. 837-622, decided on December 8§, 1983, the
Bo:rdadoptedﬂmsﬁpdaﬁmotﬂnpuﬂawhldrprwlded,hwgﬂutﬂ\bem
weage be removed from the Company's rate base as of October 1, 1983.

Onm&lﬂzﬂnmnermhezmmscudminlthtedﬁwwgh
the filing by the Company of a petition requesting approval for the transter of the excess
land to a non-utility subsidiary of Hackensacik's parent corporation, United Water
Resocurces, Inc; This petition also requested that the Board resolve the Guestion of the
entitlement of the ratepayers to any portion of the gain potentially réalizable on the fair
whetvahnotthhmmue!ﬂndnnoﬁtsremovaummrawbmwhichshanbo
considered to be October 1, 1983, for purposes of this proceeding, )

Having carefully reviewed the petition and the report of Havens and Emersoa. .
Ine.; and having considered the recommendations of our Staff and the independent
appraissr retained by the Board, we are of the opinion, and so {ind, that the subject
property remains unnecessary for the protection of the Company's water system. As such,
we believe that the proposed transfer will avoid both the possibility of any future costs to
ratepayers and the appnention of regulatory resources in connection with this property.

Whﬂetherehnoex!st!ngcasehwinNewJeneymﬂnLnnmnﬁngtho
proper treatment, for ratemaking purposes, of appreciated value derived from the
transfer of non-depeeciable property no longer used of useful in providing utility secvice,
the Board has reviewed the available and pertinent decisions rendered in othee juris-
dictions. We note that the various decisions of the courts and utility commissions differ
as to whether it is the utility's ratepayers or shareholders who ultimately beneﬁt from
such an appreciation in value. .

]

Arx




The authority and jurisdiction of the Board is derived from the provisions of
N.J.S.A. 83:2-1, et seq. It is well settled that, by this delegation of authority, the
Legisiature intended this Board to have the widest range of regulatory power over public -
utilities including the necessary broad discretion by which to exercise that authority.

Public Service Coordinated Transport v. State, 3 N.J. 196 (1950); Bergen County v.
Department of Public Utilities [E; h.l Super 308, (App. Div.; 1971). gly, the
Eﬁ cannot and should not 5 bound by any one particular methodology. Rather, the

Board must be free to use its discretion and to call upon its expertise in an attempt to
balance the needs of ratepayers and shareholders. Sce also, In re Jersey Central Power

and Light Com 85 N.J. 520 (1981); In the Matter of ens ater Com
'Final Decision ﬁ Order, Docket No. 81 anuary 12, -

-+

Based upon the foregoing and the particular facts of the instant matter, it is
the considered opinion of this Board that the Company's ratepayers are equitably entitled
to a fair share of the gain potentially realizable on the fair market value of the subject
property in return for their contribution toward the cost of maintaining this property
during the period in which it was included in rate base. Toward this end, we determine a
50% sharing of the potential net gain on the fair market value of the subject property, as
of the date of its removal from rate base, to be a fair and equitable sharing between the
Company's ratepayers and the shareholders of its parent corporation. We believe that
such a distribution will adequately compensate the ratepayers for their past contributions
towards the maintenance of the property and will allcw the Company its fair share
commensurate with the risks borne by its shareholders, thereby satisfying the claims of
said shareholders. T

. 4

In order that the net gain which s to be shared equally by the ratepayers and
sharcholders may be calculated, the following deflnitions will be in effect.

The gain in value will be derived by deducting the appropriate costs from the
fair market value of the property. For purposes of this Order, "costs” is defihed as the’
sum of the criginal book value of all the property approved for transfer, plus expense
allowances, which.shall be limited tos o ' . :

1.

2.

3.

8

Real estate taxes accruing on the subject property from October 1, 1983,
the date of its removal from rate base, until the date of this Order;

Reasombﬁ le professional fees incurred solely in connection with this

peti mmmmmmmwmwmwnws
engineering fees wEmerséﬂ.hc.mmemiewingeﬁgineeﬂ'ttg
expert who will review the Havens and Emerson, Inc. report) and legal -
fees of the aitorneys fer the Company and for the Department of the
Public Advecate. No allowances shall be made fer surveyors® fees, or for

any fees incurred In connection with any property approved for transfer
after the date of this Order; . ‘

The amount payable as a Realty Transfer Tax (N.J.S.A. 48:15-3 et s2q.) on
amwmnndmmhvmatmwhmmm
the property approved for transfer; and :

ApameunteqmlﬁaSﬁotthc!akmummmouhes&le;tmpatyaé
an allowance for those standard fees and other expenses generally
Incurred in the realization of the fair market value.

The net gain, upon which thie 50% sharing will be made, will then be derived by

deducting the

applicable tax allowance from the Said tax allowance shall be the sum

of the Federal licome Tax payable (at 1988 ra the New Jersey Corporate Business

Tax payable by a domestic corporation, without further adjustment, on the taxable portion:

—  of the gain.

-2- DOCKET NO. 83121096
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- short period of time,

The faif market value of the subject property shall be establishe
appraisals being prepared to VIAI standards by Willlam J. Stack, II, on behal
Company, and Richard G. Pletrowitz, of Alexander Summer Company, who
retained as the Board's independent appraiser In this matter. ,The;e appraisa
completed within 60 days of this Order. The appraisers shall notify Staff ug
completion of the appraisals which are to be simultaneously submitted to th

In the event that the appraised values of the subject property as
two appraisals are the same, that amount shall be conclusive as to fair mari
the event that the appraised values are not In total agreement, and if the hi
value does not exceed the lower appraised value by more than 20%, the ave
two appraisal shall constitute the fair market value. Should there be a grea
differentlial, the Board, comparing the two appraisal reports, shall determin
appropriate fair market value.

The share of the net gain calculated pursuant to the foregoing m
and attributable to the Company's ratepayers, shall be allocated to the bene
ratepayers in a manner to be determined in the Company's next filed base r:
proceeding. The manner of this allocation shall include carrying charges ca
Company's present authorized rate of return and accruing as of the date of
shall be amortized over a five year period payable in equal annual amounts.
consistent with the Board's determination that the ratepayers are to receiv(
of the potential net gain on the fair market value of the.subject property.

In addition, if in any year the Company's actual operating revem
inclusion of the above referrenced credit, fall below a level necessary to m:
investment in the Company, the Company may petition the Board for deferi
part of the credit for such year. . .

It is the considered opinion of this Board that the foregoing repr
reasonable means by which to ascertain the fair market value of the subjec!

will provide a fair and generous benefit to the ratepayers which shall be rea

: We would also note that the conclusions set out hereinabove, we
only after a thorough review of the applicability, in this matter, of the Boa
pertaining to bidding and advertising. N.J.A.C. 18:1-6.10. The purpose of t
regulatory provisions is to ensure that a utility will receive the fair market:
property which it may sell. As the matter now befere the Board does not e
of property, we are in agreement with the Board appointed appraiser that ti
advertising regulations are not appropriate and should be waived in this proc
the opinion of the Board that the utilization of professionsl appraisals repre
reasonable alternative to bidding and advertising for purposes of detérminin
markat value of the subject property in this matter.

Accordingly, thé Board, pursuant to N.J.S.A. 48:3-7 and N.J.A.C
HEREBY APPROVES the request of the Hackensack Water Company to tras
acres of real property fno longer used or useful for the provision of utility se
non=utility subsidiary of United Water Resources, Inc., subject to the terms
set out hereinabove. This approval shall also be subject to any adjustment r
refieet the final survey lines and descriptions drawn after completionof a s
to delineate the precise bounds of the excess property as identified by Have
Inc, These adjustments shall be filed with the Board as the survey results a
for review as to conformity with the Havens & Emerson, Inc. report.

For informational purposes only, the Hackensack Water Compan
the Board full access to any books and records of the United Water Resourc
subsidiaries which pertain to any issue or transaction affecting or relating t
Water Company and which may be deemed relevant by the Board, including
dealt with in this docket. .

3= DOCKET



And it is FURTHER ORDERED that the shared amount

, ratepayers under the terms of this Order shall be in full and final re

settiement of all claims to gain arising from the disposition of the |
transfer. The terms of this Order shall be binding in all subsequeﬂt
Board, notwithstanding the occurrence of circumstances in which tl
United Water Resources, Inc., or its non-utility subsidiary designat:
realize gains or incur expenses and costs which are greater or less |
under the terms of this Order. Ratemaking consideration shall be ¢
terms of this Order. '

DATED: December 17, 1984 gOARD OF PUBLIC UT
Y

-

BARA A. cuagin

PRESIDENT . - -

ey
commssxouta

Slnd H: 49

ATTEST: EDWARD H. HYNES

g} z ~COMMISSIONER
MICHAE!. KESZL

ACTING SECRETARY

.

Commissioner Hynes, joining with his mﬂeasm in sig,
adds this concurring opinion to emphasize the Board's authority an
monitor the transactions of United Water Resources, Inc. with res
was the subject of this Ordex.

meemehgmtﬂienmottheomermnmn
cndltednnﬁepayssbyﬂubendﬁﬂlyrmlmaﬂchlmtoga
dispasition of the property, he believes that periedic evaluatlomc
transactions involving the land covered by this Order should be cc
staff. lah!sophﬁm.wduevmntmﬁemywmm
methedology selected by the Board in this proceeding is appropris
conveyances of property by utilities under the Board's jurisdictior
mwmwmmm@_.;;&,mﬂomw

DATED: December 17, 1984

h
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HACKENSACK WATER COMPANY

Docket No. 8312-1098
SERVICE LIST -

i

STAFF OF THE BOARD OF PUBLIC UTILITIES .

Gerald A. Calabrese -

John Stanziola

Paul Giancaterino

Dr. Frederick Grygiel

Dr. Joseph Bowring -
Edward D. Beslow, Esq. :

HACKENSACK WATER COMPANY

Kenneth D. McPhersom, Esq.
Waters, McPhersom & McHNeill
400 Plsiza Drive -
Secaucus, New Jeraey 07094

DEPARTMENT OF THE PUBLIC ADVOCATE

Stephen B. Genzer, Esq.

Deputy Public Advocate
Department of the Public Advocate
Division of Rate Counsel

744 Broad Street - 30th Floor
Newark, New Jersey 07102
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State of New Jersey

BOARD OF PUBLIC UTILITIES
1100 RAYMOND BLVO.

) PRGF:
N RTY
- LIBRARY AGENDA CATE: 3/32/8§
e 2 . ;985 ;
185 w,
Trentoftit,e‘, St. LEGAL

p* THE MATTER CF THE:PETITION ORDER OF IMPLEMENTATION

" OF THE KACKENSACK WATER
:cOMPANY FOR APPROVAL OF TEE
IRAISEER OF REAL PROPERTY

- N

BPU"PKT. NO. 8312-1096
.“ - .

(SERVICE LIST ATTACHED) -

-

BY TEE BOARD:
-~ _ The Board, by Decision and Order i this docket dated December 17,
1984, approved the transfer of the real property in question from the Hackensack V/ater
( empany (petitioner) to a non-utility subsidiary of United Water Resources, Inc. The

bove determination was based on the Board's conclusion that said property was no
b longer decicated to the public use as utility property and had, consequently, heen removad
pftom rate base by Order of the Board of December 8, 1983, in Docket 1lo. 357-322.
s removal of this property fror rate base was initiated by Soard Order Haiad January
¢ 1983, in Docket No. 815-447 wherein the Board directed petitioner to subnit a detailed
on the present justification for continuing to include all protective lands to its
Atershed in rate base. This rermoval of property from rate base resulted in a tangible
aRefit to petitioner's retepayers, in that they would no longer have to support a rete
8turn on property which the Board deemed no longer necessary to provide utility

" YT,

e After full consideration of this docket, the Board, in its December 17,

v 4 Orcer adopted a methodology to adequately and reasonably further compensate

[ fatepayers for their past contribution toward the use and mairntenance of this property.
R Board determined to allocate to the ratepayers a 50% sharing of the potential net .
e On the fair market value on the property over its original cost. The corporate.

B Y and its stockhalders, subject to the above payment to ratepayers, necessarily

B§initain legal ownership and control of the property in question which is no longer

jFicated to the public use or is necessary to provice utility services. '

. . In conformance with the above Oeder, the petitioner, on March 20,
i Submitted a detailed accounting of the appraised fair market value of the property,
Broard recognized expenses, including taxes, and the current net value of saic property.
k&ccounting was supplemented by submission of April 26, 1985 as result of staff
=3 at a conference held April 4, 1985. ) .

" ,

i , There remains for Board consiceration the position filed by Rate Counsel,

EIEPCLL 19, 1985, and responded to by petitioner on April 26, 1983. This case was commenced
R ition dated February 21, 1984. Rate Counsel, through its qualified expert consultant,

A that the ratepayers’ financial gain related to the property in question "should -

e Mized so that the ratepayers obtain the greatest benefit." To that end, late

i Proposes an alternate methodology. In essence, Rate Counsel would hypotiesize

A

B0 .Y @
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an above-the-line gain to the utility, Hackensack Water Company, on the basis of the

raised value of the property. Based upon this premise, it is argued that any credit
to the ratepayers would diminish the utility's net income and, consequently, result in
federal income tax savings, which Rate Counsel submits should be passed on to the
ratepayers. Rate Counsel's resulting conclusion would more than double the amount
available ta ratepayers and effectively credit to the ratepayers more than 100% of
the net valuation of the property in question, according to the methodology the Board
p,gviously set. ‘

» Rate Counsel's methodology does not, in our view, comport with the
sharing methodology intended by the Board which was to carefully balance the benefits

- that should flow to the ratepayers for the past use of this property, with the legal and

rty rights of the corporation and its shareholders in land no longer dedicated to

the public use. We are dealing here with property that is in the private not public sector

' and can be dedicated to any lawful, private use according to corporate goals, no longer

S subject to utility regulation. The property has heretofore been removed from rate base

b and transferred in conformance with Board Orders to a private corporation and any
gains or losses from the future disposition of this property are subject to.the risks of

the marketplace./! : .

: Thus, the Board has determined that traditional rate-making utility
principles do not apply. The transfer of said property, based on appraised value, should

not be characterized as utility income to be "grossed up”" {or federal income and gross

receipts and franchise taxes. We have accepted the appraised value to be deemed fair

market value, and from this amount, recognized expenses, original cost, and necessary

f taxes have been deducted to arrive at a net valuation to be shared equally by the ratepayers

and corporate interests. From the current valuation of this non-utility property, the

- Boerd has recognized a tax expense, and a net valuation to be shared by th@ ratepayers

now, though revenues will not flow to the non-utility realty corporation until and unless

the property is sold. Therefore, taxes should not be added to the appraised market

price, as proposed by Rate Counsel, as may be the case in pricing a utility service.

As noted herein, this Order addresses the only question outstanding

in this docket, namely, the accuracy of petitiones's calculations in conformance with

 the Board's directions. Petitioner's submission, as amended, has been reviewed by Staff
and has been found acceptable, accurate and in conformance with the Board Order in

this docket of December 17, 1984, with these modifications: (a) Interest for the ratepayers
shall be extended for the period from December 17, 1984, through July 1, 1985; (b) the

p tefund shall be on a per customer account basis; (c) Rate Counsel expense shall be reduced
g 10 & level of $35,000. In addition, Staff has recommended approval of the petitioner's

k. Proposal for a one payment refund to customers of record as of April 30, 1985. Said

. tefund shall be made by check to reflect an equal sharing of the net valuation of the

| Property in question (509 of $5,382,398) which is set at the amount of $18.00 per customer.

’ We believe that a one payment check is the most appropriate method,
. %0 implement our sharing methodology without delay. It will also allow the attending
benefit to be received, to the greatest extent possible, by those ratepayers who had
contributing to the maintenance of the subject property during the period in which
, been included in rate base. We would note that the reference in our December :

17, 1984 Order to a rate base preceeding was only to establish an amortization period - : N
'_, which the benefits would flow to the ratepayers. The purpose was to mitigate any
Wnforseen adverse economic affects on the petitioner in that it was not possible. at ;
that time, to quantify the amount of the net gain or to be assured of the petitioner's : :
JREE ty to compensate its ratepayers in-one payment. There was never an intent that

%@ methodology set out by the Board was to be given rate making treatment. Accordingly,

Lt'e Board's Order of December 17, 1984, is modified herein only to the extent that the

art

_ /l1n Re Jersey Central Power and Light, 85 N.J. §20 ;t p. 830 (1 98i)s Penna.
Qas ang Water Co. v. Penna. Public Utilities Comm., 456 A.2d 1126 (1983); Public Service
kxOordinated Transport v. State, 5 N.J. 136 at p. 217 (1950).

.
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ribution of that portion of the proceeds to be shared by the ratepayers is authorized
f py means of a one payment check.

The Board is not bound to use any particular formula in arriving at what
: it considers a reasonable result. We believe that the sharing methodology established
the Board has a rational basis under the circumstances of this case. The position
of Rate Counsel is inconsistent with our determinations in this docket. We therefore
D and CONCLUDE that the petitionee's filing of March 20, 1985, as supplemented
. on April 28, 1985, and as modified herein, is reasonable and appropriate under the circumstances
of this case and is HEREBY ACCEPTED. Federal Power Comm. v. Hope Natural Gas,
84 S. Ct. 281, at p. 287, 288 (1944); Public Service Coordinated Transport v. State, 3

N.J- 196 at p. 217 (1950).

The authority and jurisdiction of the Board is derived from the provisions
of N.J.S.A. 48:2-1 et. seq. It is well settled that the Legislature intended the Board
to have the widest range of regulatory power over public utilities, including the necessary
f broad discretion by which to exercise that authority._ Public Service Coordinated Transport
v. State, supra.; Bergen County v. Department of Public Utilities, 117 N.J. Super. 304
| App. Div., 1971). N A

In utilizing that discretion, thé Board cannot and should not be bound
by any particular methodology but must be free to call upon its expertise, on a case-by-case
' basis, to balance the needs of ratepayers and shareholders. In State v. N.J. Bell Tel.
 Co., 30 N.J. 186, 29 (1959), the New Jersey Supreme Court stated:

The Board is not guided in its determinations with an individual formula
which must be automatically applied-in each instance. Rather, as stated
-by Me. Chief Justice Vanderbilt in Public Service Coordinated Transport
v. State...: "The determination...should reflect the reasonable judgment
of the Board based upon all the relevant facts.” (Citations omitted)

E. The New Jersey Supreme Court, in upholding the Board's decision to
 temove the TMI-1 nuclear reactor from rate base, In Re Jersey Central Power & Light
Co., 85 N.J. 520, 531-32 (1981), more recently stated: _

In reaching this the Board expressly recognized the need to

4 The Board is of the opinion that its December 17, 1984 Order clearly
follows the foregoing court test of balancing ratepayer and investor interests. We believe
NP action to be an innovative and mutually fair solution to an issue which is well within
the broad discretion vested in this Board pursuant to N.J.S.A. 48:2-1 et seq: The Board
) ed methodology was to have been, and is, "in full and final resolution and settle-
Rent of all claims to gain arising from the disposition of the property approved foe
jlranster. (Board's December 27, 1984 Order, this docket, at p. 4).

-

A The Board, therefore, APPROVES the accounting submission by petitioner,
Modified herein, as in accordance with the Board's Order in this docket of December
' 1984 which permitted the transfer of this non-utility property to a non-regulated
g “Poration and DIRECTS that payment issue to petitioner's customers of record as

Apeil 30, 1985 In the amount of $18 by separate check on or before July 1, 1983, The
g ard’'s Order of December 17, 1984, in this docket, remains in full force and effect,
t as supplemented and modified herein. .

-3- BPU Docket No. 8312-1089
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) On June 4, 1985, petitioner submitted a statement in the form of revised
journal entries as a result of the Board's decision in this matter. Staff has reviewed
the revised journal entries and finds them to be in accordance with the terms of this
order. -

DATED: June 25, 1985 : BOARD OF PUBLIC UTILITIES

: ’vé'—w.@ &M\

: BARBARA A. CURRAN

< PRESIDENT
g;{;éoua

ATTEST * GEORGE
COMMIS§IONER .
q | MRV SEATIEY tas thy  vaihin
' :éggszg’x:Y PERETZ N gacumar: 2 3 bt 3agy Sl U crigingl

) w the Gles of the Ecard of Pudlic Utihiy
Commussiondrs. .

Bicssem A Fareuz
Secre:aty
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Robert A. Gerber

Jon F. Hanson

George M. Haskew, Jr.
Douglas W. Hawes
Robert W. Kean, Jr.
Dennis M. Meumham

H. Kent Vanderhoef
Marcia L. Worthing

Officers

Robert A. Gerber, Chairman ef the Beard,
President and Chief Executive Officer
George M. laskew, Jr., Vice President
dnofric F. Laurino, Vice President-Legal Affairs
Donald L. Correll, Vice President-Treasurer and
Chief Financial Officer

" Donald L. Schlenger, Vice President-Business

Development
Douglas W. Hawes, Secretary
iliiam D. Colferd, Assistant Secretary

Patricia Davidson, Assistant Secretary
Allan D Shakley, Assistant Secretary

Hackensack Water Company (Subsidiary of United Water Resourcesz and

Spring Valley Water Company Incorporated (Subsidiary of Hackensack Water Company)

Directors

Same as UWR

In addition the following are

Officers

Robert A. Gerber, Chairman of the Board
George M. Haskew, Jr., President ’
Norman S. Nielsen, Senior Vice President-
’ Administration
Donald L. Correll, Senior Vice Presideat-Finande,
Tr2asurer and Chief Financial Officer
Martha C. Green, Vice President-Public Affairs
Douglas W. Hawes, Secretary
John J. Turner, Controller
William D. Colford, Assistant Secretary
Patricia Davidson, Assistant Secretary
Allan D. Shakley, Assistant Secretary and
Assistant Treasurer

officers of:

Hackensack Water Company

Thomas McKeon, Vice President-Operations

Spring Valley Water Company Incorporated

Mark D. Rothenberg, Vice President-Operations and
General Manager -
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Corwick Realty Corporation (Subsidiary of Hackensack Water Company)

Directors Officers

Robert A. Gerber Robert A. Gerber, President

George M. Haskew, Jr. George M. Haskew, Jr., Executive Vice President
Harry A. Russo _ Norman S. Hielsen, Senior Vice President

Donald L. Correll, Sr. Vice President-Finance
& Treasurer
Douglas W. Hawes, Secretary
- Patricia Davidson, Assistant Secretary

The Dundaee Water Power and Land Companvy (Jointly owned subsidiary of Unmited Watex

Resources and North Jersey District Water Supply Commission)

Directors Officers

Rotert A. Gerber Onofrio F. Laurino, President.

George M. Haskew, Jr. Frank A. Orechio, Vice President

Frank A. Orechio Donald L. Correll, Secretary-Treasurer

Robert Rubino

Lzboratory Resdurcesz Inec. SSubsidiasz of United Water Resources!

Directors Officers
"Robert A. Gerber Robert A. Gerber, Chairman

Donald L. Hoven, President
Dennis E. Dugan, Vice President
Donald L. Correll, Secretary-Treasurer

Pascack Land Company (Subsidiary of Hackensack Water Company)

Directors Officers

Robert A. Gerber George M. Haskew, Jr., President
George M. Haskew, Jr. * Donald L. Correll, Secretary-Treasurer
Onofrioc F. Laurino Patricia Davidson, Assistan; Secretarv
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Rivervale Realty Co., Inc. (Subsidiary of United Water Resources)

Directors - Officers

Alan M. Berman Onofrio F. Laurino, President

Peter Del Col Donald L. Correll, Secretary-Treasurer
Robert A. Gerber : Patricia Davidson, Assistant Secretary

Jon F. Hanson
George M. Haskew, Jr.
Onofrio F. Laurino

Ridgeway River Company, Inc. (Subsidiary of Rivervale Realty Co.. Inc.)

Directors Officers
Onofrio F. Laurino Onofrio F. Laurino, President
Donald L. Correll Donald L. Correll, Secretary and Treasurer

Patricia Davidson, Assistant Secretary

Riverdell Realty Company, Inc. (Subsidiary of Rivervale Realty Co., Imc.)

Directors Officers
Onofrio F. Laurino Onofrio F. Laurino, President
Donald L. Corzell Donald L. Correll, Secretary and Treasurer

Patricia Davidson, Assistant Secretary

Tairview Home Development Corporation (Subsidiary of Rivervale Realty Co., Inc.)

Directors Officers
Onofrio F. Laurino Onofrio F. Laurino, President

Donald L. Correll, Secretary and.Treasurer
Patricia Davidson, Assistant Secretary

‘UHR Develdnment Corporation SSubsidiagx.of United Water Resourcesz

Directors . Officers
Robert A. Gerbar Robert A. Gerber, President

Carl H. Grossman, Vice President
Donald L. Correll, Secretary-Treasurer
Patricia Davidson, Assistant Secretary
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Mid-Atlantic Utilities Corporation (Subsidiarv of United Water Resources)

Directors Officers
_ Gecrge M. Haskew, Jr. George M. Haskew, Jr., President

Donald L. Correll, Secretary-Treasurer
Patricia Davidson, Assistant Secretary

Arlington Hills Water Company (Subsidiarylof Mid-Atlantic Utilities Corporation)
Directors Officers
Same as Mid-Atlantic Utilities Corporation.

Arlington Hills Sewerage Company (Subsidiary of Mid-Atlantic Utilities Corporaticn)

Directors Officers
Same as Mid-Atlantic Utilities Corporation.

Great Gorge Sewer Company, Inc. (Subsidiary of Mid-Atlantic Utilities Corporatica)

Directors Officers
Same as Mid-Atlantic Utilities Corporation.

Vernon Valley Water Companv, Inc. (Subsidiary of Hid-Atlantic Utilities Corporation)

Directors Officers
Same as Mid-Atlantic Utilities Corporation.

Vernon Sewage Transmission Company, Inc. SSubsidia;x of Hid-Atlaﬁtic Utilities

Corporation) I
Directors Officers

Same as Mid-Atlantic Utilities Corporatiomn.

Metering Secvices Inc. (Subsidigzx,of United Water Resources)

Directors Officers
Robert A. Gerber William H. Simmons, President
Donald L. Correll, Treasurer .

Donald L. Schlenger, Secretary
Patricia Davidson, Assistant Secretary

7-28-88
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" THE ASSEMBLY
STATE OF NEW JERSEY
IE&E\TTObT

» CHAIRMAN

Jomx E. ROONEY CouNtY GOVERNMENT AND

REcioNaL AUTHORITIES COMMITTER
VICE-CHAIRMAN

AsSSZMBLYMAN 39TH DisTrICT
MuwiciraL GoveErRNMENT COMMITTEE

Beroey Counrty

70 KiINDERKAMACK RoaD .
EmeErsonN. NJ orego -
201-987-68010

Qctober 23, 1988

EDITOR:

Your editorial of Thursday, Qctober 66,1988, entitled QOpen
Space and Fairness failed to address the most important gquestisns
surrounding the controversy over the Hackensack Water Campany =1
transfer of valuable and scarce land to Lta own holding company,
Rivervala Realty Company.

I participated on an Assembly Comm;t.ae Public Hearing for
legislation to imposa a moratorium on such transfers at which
obvious discrepancies in fairness were uncovered By Assemblyman
William P. Schuber. The Record did not attend that-hearing which
produced legzsla.zon approved by both houses of legislature and
is now awaiting Gov. Kean’s signature.

The most obvious aspect of the controversy is whether the
Hackensack Water Company is in the watar bBusiness or the real
estata business. The proposad transfer of 287 acras of land
appraisad at 812 million amounts to 841,000 per acre, or
approximataly 310,000 per building lst. Currently, land in that
area is selling for $250,000 to $%00,000 anr acre. e

Unitad Water Resources, the parent company of the Hackensack
Watar Company has a history of trading water supply for money at
the expense of its ratepayers. Hackensack Water Comﬁaqy customers
are not the first to be victims of this type of land ' transier
scheme, .

In neighBoring New York Stata, Hackensack Water Company’s
sister company, Spgring Valley Water Company, internally
transferred property ts Rivervale Realty, for $304,000. Rivervala
Realty turned around and promptly sold that property to a private
daveloper for $1.3 million, or mora than five times the original
amount. Spring Valley ratapayers only had the benefit of the
lower dollar figure to halp kesp their watar bills dowa. All of
this was done with the blessing of the PSC, New York’s equivalent
of our Board of Public Utilitias (BPU).

In New York or in New Jarsey, the intarnal transfar of land
at far less than fair market value doesn’t benefit the public
environmentally or financially. Such conspiracies only line the
pockets of Rivervale Realty Company and the stock holdaers.

On the question of fairness I would like to point out:

The appraisal of this property for in%ternal ¢transfer
purposas is only 10 percent of the value 9+ surrounding property;

The BPU held its hearings in Newark during a legislative
sassion at which time and placz residants and other interesiad

_parties,including lagislators, were unable to attend;
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The proposed transfer is being acted upon without a

Department of Environmental Protection (DEP) review of the land

use or a required environmental impact study of the plan;

The sole engineering study of the plan was conducted by a
company that had no experience in the area of watershed
management and reported that it own study should not be the only
consideration for the land transfers;

State, county or municipal officials have not been afforded
the right of first refusal to purchase the land and retain it in
its natural state before one of the last natural open spacas -
available in this overdeveloped county of ours is destroyed.

Qur citizens are rightly concerned over the adverse effect
any additional development will have on future water quality.
When the water company proposed, years ago, it would eventually
build on its unneeded lands; open space was still relatively
plentiful and little was known or understood about the effects of -
road tar, o0il and gasoline, salt and chemicals in rain water run
off reaching our drinking supply.

The more we build, the greater the burden we place on our

streams to carry off water which otherwise would have socaked into

the ground and purified itself. Those swollen streams, into which
our drainage systems dump, erode their banks, wash valuable soil
into the water and pick-up untold pollutants as they rush toward
the reservoir.

Dense development is now planned on the banks of that very
resarvoir from which we are already demanding maximum service.

There are two issues of great concern in this prpposal, the
run off and the rip off. Either way, the Hackensack Water Company
and its stockholders win and the people lose. I urge the people
of Bergen County to demand Governor Kean sign the bill presently
on his desk. Unless he does, the Hackensack Water Company will
win and the pevple will lose.

Sincerely,

John E. Rooney
Member of the General Assembly
District 39
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TESTIMONY
BEFORE
NEW JERSEY STATE LEGISLATURE

ASSEMBLY COUNTY GOVERNMENT
AND
REGIONAL AUTHORITIES COMMITTEE
ON |
ASSEMBLY BILL 4365

BY: Alfred A. Slocum
Public Advocate
April 26, 1989
- Oradell Borough Hall
Oradell, New Jersey



GOOD EVENING CHAIRMAN HENDRICKSON AND MEMBERS OF THE
COMMITTEE. THE DEPARTMENT OF PUBLIC ADVOCATE HAS SEVERAi
COMMENTS ON ASSEMBLY BILL 4365. THE BILL WOULD REQUIRE PUBLIC
UTILITIES OPERATING WATER SYSTEMS TO DISASSOCIATE THEMSELVES
FROM, OR REMAIN FREE FROM ASSOCIATION WITH, REAL ESTATE COMPANIES
WHILE THE BOARD OF PUBLIC UTILITIES (BPU) CONDUCTS AN ANALYSIS OF
SUCH RELATIONSHIPS. THE BILL ALSO AUTHORIZES THE BPU TO TAKE
ACTION AGAINST WATER UTILITIES WHICH FAIL TO SEVER SUCH
RELATIONSHIPS, INCLUDING AUTHORITY TO PETITION THE COURTS TO
APPOINT A CONSERVATOR TO OPERATE THE UTILITY. FINALLY, THE BILL
DIRECTS THE BPU Té CONDUCT A STUDY AND TO MAKE RECOMHENDATIONS ON
AVOIDING CONFLICTS OF INTEREST AMONG RELATED CORPORATIONS.

THE DEPARTMENT OF THE PUBLIC ADVOCATE THROUGH ITS DIVISION OF
THE RATE COUNSEL IS AﬁTHORIZED TO INTERVENE OR BRING ACTION ON
THE PUBLIC'S BEHALF IN ANY STATE PROCEEDING WHICH AFFECTS THE
COSTS OF PRODUCTS AND SERVICES RENDERED TO THE PUBLIC THROUGH

1 THE TRANSFER OF LAND BY A WATER UTILITY IS THE

RATE SCHEDULES.
TYPE OF ACTION WHICH TRIGGERS THE RATE COUNSEL'S AUTHORITY TO
INTERVENE REGARDING THE RATE LEVELS AND SERVICE REQUIREMENTS OF

INDUSTRIES AND BUSINESSES UNDER STATE REGULATION.

1. N.J,S.A, 52:27E-18 ET. SEQ,
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APPROXIMATELY SEVEN AND ONE HALF YEARS AGO, THE BPU
ESTABLISHED A POLICY WHICH PERMITS WATER UTILITIES TO DISPOSE OF
WATERSHED REAL ESTATE HOLDINGS WHICH WERE NOT "USED AND USEFUL"
IN THE PROVISION OF SERVICE TO THE PUBLIC. THIS BPU POLICY NEVER
SPECIFIED TO WHOM OR HOW LAND WAS TO BE TRANSFERRED, WHAT WAS TO
BE PAID FOR SUCH LANDS, OR, TO WHOSE BENEFIT WOULD GO THE
DIFFERENCE BETWEEN THE ORIGINAL COST OF THE LAND, PAID DECADES
AGO, AND THE PRESENT MARKET VALUE OF THE LAND.

IN ADDITION, THE BPU PERMITTED WATER UTILITIES TO FORM
ﬁOLDING COM?ANIES. THOSE HOLDING COMPANIES WOULD IN TURN FORM
SUBSIDIARIES, INCLUDING SpBSIDIAﬁIES ENGAGED iN REAL ESTATE
DEVELOPMENT. IN RESPONSE TO WATER UTILITY REQUESTS TO DISPOSE OF
WATERSHED LAND, THE BPU HAS CONSISTENTLY GRANTED WAIVERS OF THE
PUBLIC UTILITIES EQLES_QE_EBAQZIQE FOUND IN THE NEW JERSEY
ADMINISTRATIVE CODE. THESE CODE PROVISIONS REQUIRE THAT THE SALE
OF REAL PROPERTY WITH A NET BOOK COST OR FAIR MARKET VALUE OF
MORE THAN $100,000 BE CONDUCTED UNDER A SEALED BID AUCTION

PROCESS OPEN TO THE PUBLIC.%

2. N.J.A.C, 14:1-6.10(B). PETITIONS FOR THE APPROVAL OF SALE OR
LEASE OF PROPERTY.




ANOTHER CODE PROVISION PERMITS THE DISPOSAL OF REAL PROPERTY
NOT USED BY OR USEFUL TO A UTILITY, WITHOUT BPU APPROVAL, IF IT

HAS A NET BOOK COST AND SALE PRICE NOT IN EXCESS OF $100,000.°
THIS PROVISION IS INCONSISTENT WITH THE "FAIR MARKET VALUE"
REQUIREMENT FOR OTHER PROPERTY SALES AND IS SUBJECT TO ABUSE
SINCE THERE ARE NO GENERALLY ACCEPTED GUIDELINES FOR WHAT
CONSTITUTES "USED OR USEFUL" WATERSHED PROPERTY AND MAY RESULT IN
UNDERVALUED SALES TO THE DETRIMENT OF RATEPAYERS. |

W}IERE SUCH LAND TRANSFERS WERE APPROVED BY THE BPU, THE RATE
COUNSEL INTERVENED TO ENSURE THAT AN EQUITABLE SHARE OF THE
PROFITS FROM SUCH SALES WERE REFLECTED IN ADJUSTMENTS TO
RATEPAYER FEES. OUR DEPARTMENT'S PHILOSOPHY IS THAT IF SUCH
SALES ARE TO TAKE PLACE, 100 PERCENT OF THE GAINS REALIZED FROM
SUCH SALES SHOULD INURE TO THE BENEFIT OF THE RATEPAYERS. THIS
IS BECAUSE THE ACQUISITION COSTS OF LAND WHEN DEVOTED TO UTILITY
SERVICE IS INCLUDED IN A WATER UTILITY'S RATE BASE AND THE
UTILITY INVESTOR IS PAID A FULL RETURN ON HIS INVESTMENT YEAR
AFTER YEAR. THE PROPERTY TAXES ARE ALSO PASSED ON IN THE RATE
PAID BY UTILITY CUSTOMERS. 1IN FACT, ALL COSTS ASSOCIATED WITH
THE ORIGINAL ACQUISITION AND HOLDING OF SUCH LAND ARE PASSED ON

3. N.J.A:C, 14:1-6.10(d)3.
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TO THE RATEPAYER. THUS, WHEN AND IF SUCH LAND IS SOLD, WE
BELIEVE THE RATEPAYER IS ENTITLED TO THE ENTIRE GAIN, AS, OVER
THE YEARS, THEY PAID THE ENTIRE COST OF MAINTAINING OWNERSHIP OF
THE PROPERTY. THIS IS JUST COMPENSATION FOR THE DECADES OF
CONTRIBUTIONS RATEPAYERS HAVE MADE TOWARDS THE CARRYING COSTS
ASSOCIATED WITH THESE PROPERTIES; DECADES DURING WHICH WATER
COMPANY SHAREHOLDERS RECEIVED STEADY RETURNS ON THEIR
INVESTMENTS. THE BPU, HOWEVER, HAS DECIDED THAT RATEPAYERS ARE
ENTITLED ONLY TO 50 PERCENT OF THE NET GAINS AFTER EXPENSES. 1IN
ONE SUCH TRANSFER, THE BPU'S RECOGNITION OF UNDOCUMENTED EXPENSES
AND éHARGES FOR REAL ESTATE BROKERS, CAPIT#L GAINS TAXéS,
COﬁPORATION TAXES AﬁD ALIKE, RESULTED IN ONLY 30 PERCENT OF THE
GROSS GAIN GOING TO RATEPAYERS. IN ANOTHER TRANSFER, WHERE THE
BPU ELIMINATED UNDOCUMENTED EXPENSES, RATEPAYERS RECEIVED ABOUT
40 PERCENT OF THE GROSS GAIN.

X




HOWEVER, EVEN IF 100 PERCENT OF THE SALE GAINS ARE ATTRIBUTED
TO THE RATEPAYERS, THEY MAY STILL NOT RECEIVE AN ADEQUATE SHARE
OF THE TRUE VALUE OF THE LAND IF THE SALE PRICE IS NOT DETERMINED
ON THE BASIS OF THE PROPERTY'S FAIR MARKET VALUE ON THE OPEN
MARKET. BPU WAIVERS OF THE NEW JERSEY ADMINISTRATIVE CODE, WHICH
REQUIRES SALES AT FAIR MARKET VALUE THROUGH A SEALED BID PROCESS
OPEN TO THE PUBLIC, HAVE PERMITTED THESE WATER’UTILITIES AND
" THEIR RELATED COMPANIES TO ENJOY A QUESTIONABLE LEGAL FICTION
THAT AN "ARMS LENGTH" EXCHANGE HAS OCCURRED WITH THE STATES
APPROVAL. THIS PRACTICE HAS LED TO UTILITIES AND THEIR RELATED
COHPANiES RECEIVING 60 TO 70 PERCENT OF fHE GAINS REALIZEh FROM
THE SALE OF WATERSHED PROPERTIES AND THE SUBJECT UNDERVALUED
PROPERTY AS WELL, WHICH THEN CAN BE DEVELOPED SINCE IT IS NO
LONGER UNDER THE JURISDICTION OF THE BPU.

IN 1988 A LAW WAS ENACTED WHICH PROHIBITS, FOR-T8 MONTHS
STARTING ON NOVEMBER 16, 1988, THE CONVEYANCE OF ANY LAND
UTILIZED FOR THE PURPOSE OF THE PROTECTION OF A PUBLIC WATER
SUPPLY BY ANY MUNICIPALITY, MUNICIPAL UTILITIES AUTHORITY, OR

PUBLIC UTiLITY.4 THE APPLICATION OF THIS LAW TO HOLDING
COMPANIES RELATED TO PUBLIC WATER UTILITIES HINGES ON THE
DEFINITION GIVEN TO THE TERM PUBLIC UTILITY.

4, CHAPTER 163 OF THE NJ LAWS OF 1988; N,J.S.A. TEMPORARY AND
EXECUTED 48:3-7, N.J.S.Ac. 48:2-23-1.
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THE BILL BEFORE US COMPLEMENTS THE PREVIOUS LEGISLATION IN
THAT IT PROVIDES THE BPU WITH AN IMPORTANT TOOL TO ENSURE THAT
PUBLIC AND PRIVATE INTERESTS ARE NOT MERGED IN CORPORATE
STRUCTURES WITH MIXED ALLEGIANCES. THIS POLICY GUIDANCE,
HOWEVER, ACCORDING TO SECTION ONE OF THE BILL, IS PROVIDED ONLY
"WHILE THE BPU PREPARES AN ANALYSIS OF, AND MAKES RECOMMENDATIONS
CONCERNING THE REGULATION OF THESE RELATIONSHIPS."

ADDITIONALLY, THE ENFORCEMENT MECHANISM IN THE BILL, THE
AUTHORITY TO SEEK CONSERVATORSHIP FOR NON-COMPLYING WATER
UTILITIES WOULD NOT BE AVAILABLE UNTIL ONE YEAR AFTER THE
EFFECTIVE DATE OF THE LEGISLATION, ACCORDING TO SECTION FIVE (A)
OF THE BILL. THIS TIME LAG WOULD PERMIT WATER UTILITIES A
SUBSTANTIAL PERIOD OF TIME IN WHICH TO DEVELOP OR CONTINUE
RELATIONSHIPS WITH RELATED REALTY COMPANIES BEFORE THE STATE,
THROUGH THE BPU, COULD ACT AGAINST SUCH AMALGAMATION OF
CONFLICTING INTERESTS. EVEN AFTER A CONSERVATOR IS APPOINTED,
SECTION SIX WOULD PERMIT RETURN OF THE UTILITY TO THE OFFENDING -
COMPANY AFTER A PUBLIC HEARING AND WRITTEN FINDINGS BY THE BPU
THAT THE NON-COMPLYING UTILITY HAS PROVIDED ASSURANCES THAT
DEFICIENCIES ARE CORRECTED RATHER THAN DEMONSTRATIONS THAT THEY
ARE NO LONGER IN NON=COMPLIANCE.



THESE APPARENT AND POTENTIAL GAPS IN BOTH THE LAW PASSED LAST
FALL AND THIS BILL ARE CLOSED WHEN THE PROHIBITIONS AGAINST SALES
RUNS WITH THE ﬁATERSHED PROPERTY ITSELF INSTEAD OF THE SELLER.
IN ORDER TO PROTECT THESE LANDS, THE PROHIBITIONS MUST REMAIN IN
EFFECT UNTIL RULES AND REGULATIONS ARE PROMULGATED BY THE BPU. A
LEGISLATIVE MANDATE OF THIS NATURE WOULD BOTH OBVIATE THE NEED TO
IDENTIFY THE POTENTIAL SELLER OF WATERSHED PROPERTY AND THE NEED
TO RE-ENACT CONTiNUING AUTHORITY SHOULD THE BPU OR DEP FAIL TO
MEET THE DEADLINE FOR THEIR RESPECTIVE STUDIES.

A 1978 CONNECTICUT DISTRICT COURT CASE, AFFIRMED BY THE

UNITED STATES SUPREME COURT, OFFERS LEGAL PRECEDENT ON THIS EXACT

GENERALLY IMPOSED MORATORIUM ON THE SALE OF WATER COMPANY LANDS
REFLECTED THE PERMISSIBLE EXERCISE OF THE STATE'S POLICE POWER
AND WAS NOT AN ARBITRARY INTERFERENCE WITH PRIVATE RIGHTS WHERE
THE LEGISLATION WAS A REASONABLE RESPONSE TO THE PROTECTION OF
HEALTH AND WELFARE BY PRESERVING WATER SOURCES FROM POSSIBLE
POLLUTION PENDING STUDY IN GREATER DETAIL OF THE FEASIBILITY OF
FUTURE PROTECTIVE LEGISLATION. THE STATE'S AUTHORITY TO PROTECT
THE PUBLIC GOOD WAS UPHELD OVER THE OBJECTION THAT WATER

5. 453 F. SUPP. 942, AFFIRMED 99 S. CT. 606, 439 U.S. 999, 58 L.
ED. 2D 674. ‘ '
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COMPANIES WOULD BECOME THE UNCOMPENSATED CUSTODIANS OF DE FACTO
PUBLIC LANDS. AT THE TIME OF THE RULING, THE SALE OF WATERSHED
PROPERTY IN CONNECTICUT ALREADY REQUIRED THE APPROVAL OF THE
DEPARTMENT OF HEALTH.

NEITHER THE CURRENT BILL NOR THE WATERSHED MORATORIUM LAW
" PASSED LAST FALL DIRECTLY ADDRESS THE ADEQUACY OF WATER SUPPLIES.
THE STATE OF CONNECTICUT IN ITS GENERAL STATUTES OFFERS
PROTECTION TO WATERSHED LANDS AND GUIDANCE TO STATE AGENCIES ON
WATER SUPPLY AND QUALITY ISSUES, WHICH THIS COMMITTEE MAY WISH TO
CONSIDER. IN CONNECTICUT THE STATE DEPARTMENT OF HEALTH SERVICES
OVERSEES THE PUBLIC WATER SUPPLY SYSTEM. CONNECTICUT LAW

CLASSIFIES WATERSHED PROPERTIES AS CLASS I AND CLASS II LAND. §

CiASS I LAND GENERALLY INCLUDES ALL LAND WHICH IS EITHER WITHIN
250 FEET OF THE RESERVOIR'S HIGHWATER OR 100 FEET FROM ALL WATER
COURSES OR 250 FEET FROM UNDERGROUND WATER WELLS. CLASS II .L'AND
INCLUDES ALL LAND ON A PUBLIC DRINKING SUPPLY WATERSHED NOT )
INCLUDED IN CLASS II OR OFF THE WATERSHED BUT WITHIN 150 FEET OF
A DISTRIBUTION RESERVOIR OR FIRST-ORDER STREAM TRIBUTARY TO SUCH
A RESERVOIR. |

6. SEE CONN. GEN'L STAT. ANN, TITLE 25 SEC. 37(c¢c) FOR A DETAILED
DESCRIPTION OF CLASS I AND II LANDS. :
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THE RELEVANT SECTION OF LAW GOVERNING THE DISPOSAL OF CLASS I
WATERSHED PROPERTIES STATES THAT:

NO WATER COMPANY SHALL SELL, LEASE, ASSIGN OR
OTHERWISE DISPOSE OF OR CHANGE THE USE OF
WATERSHED LANDS . . . WITHOUT A WRITTEN PERMIT
FROM THE COMMISSIONER OF HEALTH SERVICES. SAID
COMMISSIONER SHALL NOT APPROVE A PERMIT FOR THE
SALE, LEASE OR ASSIGNMENT OF CLASS I LAND,
EXCEPT AS PROVIDED . . ., AND SHALL NOT GRANT A
PERMIT FOR A CHANGE iN USE o« e ; UNiESS THE
APPLICANT DEMONSTRATES THAT SUCH CHANGE WILL NOT
HAVE A SIGNIFICANT ADVERSE IMPACT UPOﬁ THE
PRESENT AND FUTURE fURITY AND ADEQUACY OF THE

- PUBLIC DRINKING WATER SUPPLY . . .7

THE BURDEN OF PERSUASION AS TO THE ADEQUACY AND QUALITY OF
WATER SUPPLIES ON CLASS I WATERSHED PROPERTY FALLS ON THE
APPLICANT REQUESTING A PERMIT TO SELL OR CHANGE THE USE OF
PROTECTED LAND. CONNECTICUT LAW REGARDING CLASS II LAND IS
SLIGHTLY MORE PERMISSIVE BUT REQUIRES THE CONSIDERATION OF
SPECIFIC CRITERION. THE LAW STATES THAT: |

7. C.G.S.A., TITLE 25 SEC. 32(b).
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THE COMMISSIONER . . . MAY GRANT A PERMIT FOR
THE SALE, LEASE, ASSIGNMENT OR CHANGE IN USE OF
ANY LAND IN CLASS II SUBJECT TO ANY CONDITIONS
OR RESTRICTIONS IN USE WHICH THE COMMISSIONER
MAY DEEM NECESSARY TO MAINTAIN THE PURITY AND
ADEQUACY OF THE PUBLIC DRINKING WATER SUPPLY
GIVING DUE CONSIDERATION TO:

(1) THE CREATION OF POINT OR NON-POINT SOURCES
OF CONTAMINATION;

(2) THE DISTURBANCES OF GROUﬁD VEGETATION;

(3) THE CREATION OF SUBSURFACE SfWAGE DISPOSAL
SYSTEMS; '

(4) THE DEGREE OF WATER TREATMENT PROVIDED; AND
(5) ANY OTHER SIGNIFICANT POTENTIAL SOURCE OF
CONTAMINATION OF THE PUBLIC DRINKING WATER

SUPPLY.®

8. IBID., C.G.S.A. SEC. 32(c).



THE BURDEN OF PROOF IS SIMILARLY ON THE APPLICANT TO
DEMONSTRATE THAT THERE IS NO SIGNIFICANT ADVERSE IMPACT. UPON THE.
PURITY}AND ADEQUACY OF THE PUBLIC DRINKING SUPPLY AS A RESULT OF
THE SALE, LEASE ASSIGNMENT OR CHANGE IN.USE OF CLASS II WATERSHED
LAND. THE CONNECTICUT LAW FURTHER STATES THAT THE APPLICANT MUST
SHOW "THAT ANY USE RESTRICTIONS WHICH THE COMMISSIONER REQUIRES
AS A CONDITION OF GRANTING A PERMIT CAN BE ENFORCED AGAIﬁST

SUBSEQUENT OWNERS, LEASEES AND ASSIGNEES."9
THE CONNECTICUT LAW ALSO SAFEGUARDS LAND TRANSFERS

BETWEEN WATER COMPANIES AND MUNICIPALITIES AND PROTECTS AGAINST
POTENTIAL SPECULATION BY PROVIDING THAT:

9. IBID., C.G.S.A. SEC. 32(e).




THE COMMISSIONER MAY GRANT A PERMIT FOR THE SALE
OF CLASS I OR II LAND TO ANOTHER WATER COMPANY
OR TO A MUNICIPALITY IF THE PURCHASING ENTITY
AGREES TO MAIﬁTAIN THE LAND SUBJECT TO THE
PROVISIONS OF THIS SECTION, ANY REGULATIONS
ADOPTED PURSUANT TO THIS SECTION AND THE TERMS
OF ANY PERMIT ISSUED PURSUANT TO THIS SECTION°
SUCH PURCHASING ENTITY MAY NOT SELL, LEASE,
ASSIGN OR CHANGE THE USE OF SUCH LAND WITHOUT

OBTAINING A PERMIT PURSUANT TO THIS SECTION.°

IN CONCLUSION, .I WOULD LIKE TO SUMMARIZE THOSE POINTS I

~ HAVE MADE WHICH WILL STOP THE SPECULATION ON, AND IMPROVE OUR
~ ABILITY TO PROTECT, WATERSHED PROPERTIES.

10. iBiD., C.G.S.A. SEC. 32(4Q).



FIRST, THE BPU MUST STOP GRANTING WAIVERS TO ADMINISTRATIVE
CODE. PROVISIONS WHICH REQUIRE A SEALED BID AUCTION PROCESS OPENED
TO THE PUBLIC FOR THE SALE OF WATERSHED LAND WITH A FAIR MARKET
VALUE OF $100,000 OR MORE. ADDITIONALLY, ALL WATERSHED PROPERTY
SHOULD BE SOLD AT FAIR MARKET VALUE. SECOND, 100 PERCENT OF THE
GAINS FROM THE SALE OF SUCH PROPERTIES, MINUS REASONABLE
EXPENSES, MUST INURE TO THE BENEFIT OF RATEPAYERS. THIRD, ANY
PROHIBITIONS ON THE SALE OF OR SPECULATION ON WATERSHED LAND
WOULD PROVIDE MORE PROTECTION TO PUBLIC INTERESTS IF IT RAN WITH
THE LAND ITSELF AND NOT AGAINST PARTICULAR PI.JBLIC OR .PRIVATE
ENTITIES. FINALLY, THE LAWS OF THE STATE OF CONNECTICUT OFFER
POLICY GUIDANCE ON SUPPLY AND WATER QUALITY ISSUES WHICH WARRANT
FURTHER STUDY.

THANK YOU.

e New Jersey State Library




LEAGUE OF WOMEN VOTERS
OF
NORTHERN VALLEY

ALPINE HAWORTH
CLOSTER NORTHVALE
CRESSKILL NORWOOD
DEMAREST OLD TAPPAN
DUMONT ' ROCKLEIGH

HARRINGTON PARK

TESTIMONY FOR HEARING APRIL 26, 1989 ON A 4365 - An Act concerning
the ownership of water supply Dubllc utilities and supplementing
chapter 19 of Title 43 of the Revised Statutes.

The League of Women Voters of Pascack Valley and the League of
Women Voters of Northern Valley adopted the following position in
February 1989. The position is based on state and national League
positionse.

The. LWV of Northern Valley and the LWV of Pascack
Valley support the retention and protection of
watershed lands owned by Hackensack Water Co., and
Rivervale Realty. The LWV has concluded that the sale
for develoovment of these watershed parcels would :
jeopardize the supply and quality of the river itself
as well as drinking water.

As you deliberate A 4365 and similar bills, the two Leagues ask
that you consider the following comments.

Watershed lands transferred from a water utility to a real
estate or other non-utility entity are no longer regulated by the
Board of Public Utilities. Thus, such land transfers shoulé not
be permitted unless the state ensures protection for lands deemed
vital to water supply and water quality. This means that clear and
enforceable definitions of watershed, and of watershed protection,
need to be established by the state.

We believe that vitzl watershed lands should be zoned for
preservation that excludes development.
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MEMORANDUM OF LAW
Assembly Bill 4365

This is a preliminary review of A-4365 with respect to
the public hearing to be conducted by the Assembly County
Government and Regional Authorities Committee on Wednesday, April

28, 1989. These are our comments:

POINT I: THE PROPOSED BILL WOULD HAVE
CRITICAL NEGATIVE PUBLIC POLICY

CONSEQUENCES

The proposed bill, in its statement of intent, (Section
1.),nfinds a "potential for conflicts of interest® through the
enterprise activities of holding companies that also engage,
through separate subsidiaiies,' iﬁ’ regulated private utility
| activity. Pending requested analysis and recommendations from
the Board of Public Utilities (BPU, Board) and the BPU's
completion of a study within two years from the bill's effective
date (Section 7) certain holding companies must first divest

‘themselves of all real estate enterprise activities (Section 4c)
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or face revocation of their franchises to engage in the provision
of utility services in New Jersey (Section 3a).

At the outset, it is critical to recognize that
diversification is part of the national and State fabric in the
utilities industry. Virtually all telecommunications, electric,
gas and water companies operating in New Jersey are part of
diversified privately capitalized corporations.l This bill
impacts billions of dollars in private investment in assets
dedicated both to public uses and enterprise activities. It can
also affect the safe, adequate and proper service being rendered
to virtually every citizen in this State.

As addressed below, the draconian, measures
contemplated (divestiture, revoéation of certificates,
appointment of conservators) are not directed to meet known harms
but merely “potential® conflicts of interest as yet to be
identified by a BPU study. As noted herein, the relationships
between utilities and affiliated companies is already fully and
éexvasively regulated by state law, in order to protect the
public interest.

Should all of New Jersey telephone utilities be placed
in receivership because affiliates engage in enterprise
activities? Should every electric utility affiliated corporation
in this State be broken-up because they tco engage in entexprise
real estate éctivities? Virtually all of New Jersey's privately

1 oche formation of holding companies for utility and other
affiliates have been specifically approved by BPU orders,
pursuant to N.J.S.A., 48:3-7, 10, with findings that such
approvals are in the public interest. ‘
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supplied water utility service is conducted through corporations
long established in enterprise activities - American Water Works,
Monmouth Consclidated, Elizabethtown, and United Water Resources.

'Is it good government to put at risk the savings of
ﬁillions of New Jersey citizens in utility stocks and bonds?
Shareholders in major New Jersey utility related corporations
are typically the small investor looking for security, not the
specter of forced divesture, revocation of frarchises or
receiverships. I8 it good governmént to force a restructuring of
every major New Jersey utility corporation? The utility
infrastructure of the State and its connection to economic
stability and growth would be put at risk to meet unidentified
public policy considerations.

' Therefore, the first consideration of the Legislature
ought be, whether this proposed legislatipn ’is good public
policy, and whether the potential for harm to the public good,
clearly outweighs any positive public purpose it could serve.

POINT II: THE PROPOSED BILL WOULD DEPRIVE NEW
JERSEY CITIZENS OoP THEIR
CONSTITUTIONAL RIGHT TO BE
PROTECTED FROM THE CONFISCATION OF
IHEIR PROPERTY

A basic protection provided by the United States
Constitution to its citizens is the requirement that all
legislation need be reasonable. In legal terms, this requires
that any restriction of right imposed by a statute must have a

rational relationship to a real and legitimate governmental
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objective. Legislation which ‘lacks this basic feature becomes
arbitrary and violative of the substantive due process
requirements of the Fourteenth Amendment.

‘ This is the law of this State as set forth in Sabato v,
Sabato, 135 N.J. Super 158 (1975). The means selected must have
a real and substantial relationship to a demonstrated public
purpoée. Hére the means proposed is the forced divesture of
lawful enterprise activities under sanction of re—-ocation of
property rights herétofore granted for utility franchises by
N.J.S.A. 48:2-14. Such grave sanctions can only be imposed to
preclude compelling public harm. Yet here, the harm is not even
identified, and only a "potential® for conflicts is cited.

Indeed, the purpose of the bill is left for future
study and potential identification by the Board. (Section 7)
No <compelling state objective hAs been identified or

demonstrated that could conceivably suppbrt the extreme measures

proposed.
61 N.J. 1 (1972).

‘Indeed, the likelihood may well be that the Board would
find that the pervasive powers it has heretofore been granted to
control relationships between utilities and other affiliated
corporations are fully sufficient. The Board diligently and
continuously monitors “potential® conflicts of interest. Bui
recommendations and identification of a specific harm must
constitutionally precede the adoption of these most restrictive
and far reaching means available i.e., divestiture and/or

revocation of franchises.



Title 48 of New Jersey Statutes Annotated prohibits any
utility from encumbering, mortgaging or transferring its property
without prior Board approval. (N.J.S.A. 48:3-7) | It further
requires that any service or contract between public utilities
and affiliates be subject to prior Board approval. (N.J.S.A.
48:3=7.1) It further prohibits thé loaning of money or property
by a public utility to an affiliated corporation without prior
Board approval. (M.J.S.A. 48:3-7.2) 1In addition, the stock of a
public utility cannot be assigned or transferred to any
corporation, which would result in a majority interest without
prior Board approval. (N.J.S.A. 48:3.10).

In summary, intercorporate relationships which might
result in a conflict of interest are already required by law to
have prior BPU approval. This is a rational approach to the
po#ential.for éonflict. However, the public purpose in guarding
against "possible® conflicts in a particular tramsaction, cannot
legally justify the forced divestiture of 1legal entefprise
activities and/or the revocation of utility franchises. The
millions of New Jersey citizens who have savings in utility
related stock would see their savings eroded. The mere
consideration of concepts such as “breaking up® utilities,
revocation of franchises, receiverships, could panic the utility
market. This approach does not appear reasonable on its face
and, as a matter of constitutional law, flies in the face of the

most basic rights guaranteed by the Fourteenth Amendment of the

United States Constitution.
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POINT III: THE PROPOSED BILL IS CLEARLY
SPECIAL LEGISLATION IN THAT IT IS
TARGETED AT DIVESTITURE FOR ALL
WATER UTILITIES WHILE THE POTENTIAL
FOR CONFLICT APPLIES EQUALLY TO ALL
UTILITIES

The Constitution of the United States guarantees that
each citizen‘subject to State legislation shall be treated alike
~under like circumstances and conditions. Cold Ind’an Springs

Corp., v. Ocean Township, 154 N.J. Super 75 (L. Div. 1979)
affirmed 161 N.J. Super. 586 and 410 (App. Div. 1979) 81 N.J. 502

(1980). This requires in 1legal terms that all persons or
corporation similarly situated shall be treated alike. Clghg;ng
¥. Cleburne, 473 U.S. 429 (1985).

The proposed language of the bill identifies its
pu:poée as to avoid a potential for conflict between utility '
enterprises and affiliated real estate enterprises. (Section 1)
The concept supports no distinction between the obligations of
rendering one kind of utility service (water service) and |
rendering others (such as telecommunications or electric). All
public utilities dedicate private capital for the public use.
Every major New Jersey public utility has affiliates engaged in
enterprise activities, 1ncludihg real estate development. The
concept is the same, no matter what the utility service.

Yet in this proposed bill, all water utilities are
singled out. There is nothing inherent in the nature of water
utility service as distinct from communication or electric

services that could reasonably differentiate the nature of the
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public obligation, so as to preclude affiliated real estate
enterprises for water companies and not for other requlated
utilities. As stated in Point II above, it is constitutionally
impermissible to deprive a private corporation and its
shareholders of its ability to engage in competitive enterprise
activities because a separate affiliated corporation engages in
the private regulated utility industry.

In addition, legislation must treat similarly situated
utilities alike or it becomes “special 1legislation® which is
clearly impermissible. If there was indeed a identifiable evil
in utilities being affiliated with real estate enterprises, then
all such utilities must be similarly treated under the equal
protection requirements of the Fourteenth Amendment of the United

State Constitution.

CONCLUSION

For the foregoing reasons, developed in the course of
this preliminary review, it is respectfully our view that the
negative consequences to New Jersey, its economic health, and the
welfare of its citizens far outweighs the speculative public good
which this bill would address. In additional, the proposed bill
violates the most basic rights in property and citizen's
capital, guaranteed by thg Fourteenth Amendment of the United
States Comstitution. The expert body entrusted with public
utility regulation has continually analyzed and where
appropriate, approved, the iight of utility related enterprises

to diversify into competitive enterprise activities. If further
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study is required, it must constitutionally precede and
demonstrate the compelling need for further legislative

proposals.

Dated: April 26, 1989
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