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March 28, 1941 

The Interstate Commission on the Delaware River Basin� 
Broad Street Suburban Station BUilding� 
Philadelphia, Pennsylvania 

Gentlemen: 

Two months ago I felt it my dUty, as the Chairman� 
of the Interstate Commission on the Delaware River Basin,� 
to point out to you that the decision of the United� 
States Suprema Court in the NeVi River Case, announced� 
soon after the first of the year, opened wide a new� 
avenue of attack upon state sovereignty. In that� 
message I furtilcr indicated tbat the one remainin; way� 
for the states in the Delavrare River Basin to retain� 
control ovcr their regional water resources, in direct� 
competition vdth the federal governmont, was by compe­�
tence in performance and a desire to work together on� 
mutual problems.� 

For that timely reason, I am particularly gratified 
to transmit to you this Survey and Report on the most 
difficult water problem in this draina6e area, prepared 
under the authority of the Interstate Com~ssion on the 
Delaware l:tLver Basin throu::;h its Advisory Committee on 
Quanti ty of water. The major findinGS and recomrnendations 
of this report form the factual basis upon which an inter­
state agreement, in some form, vdll be constructed. 

The method of providing for the future diversion of 
Delaware River Basin waters for water supply purposes, 
recommended in this report, constitutes a new and pioneer­
ing procedure for the distribution of interstate waters. 
It is thus of national, as well as of reGional importance, 
since the precedent established here should facilitate 
negotiations relating to other interstate streams. 

i 

You are Viewing an Archived Copy from the New Jersey State Library



The cooperating state agencies, through their responsible 
boards, com~issions, and ad;ninistrative officials, are to be con­
gratulated upo~ their skill and initiative in conductin~ this 
inquiry. 

Our hope for the preservation of state autonomy in the water 
resources field is thus paralleled by an acceptance of responsi­
bility on the part of the state governments in the Delaware Fiver 
Basin to demonstrate the capacity and the desire to cooperate in 
the conservation of their own natural resources. 

Sincerely yours; 

Ellwood J. Turner 
Chairman 

ii 
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March 26, 1941 

Hon. Ellwood J. Turner, Chairman 
The Interstate Commdssion on 

the Delaware River Basin 
Philadelphia, Penns,ylvania 

Dear Mr. Turner: 

Your Advisory Committee on Quantity of Water i p pleased 
to submit its Report based upon a survey and study relative 
to Rules Governing the Operation of Water Supply Projects 
~~ich Involve the Diversion of Delaware River Waters • 

In formulating rules for the use of these waters for 
public water supply purposes, we had the advantage of many 
previous studies and much information collected by various 
agencies in each state in connection with the Compact ne­
gotiations and Supreme Court Case. The United States 
Supreme Court decision had settled questions of legality, 
and had clearly authorized one major diversion project under 
stringent requirements to protect the various states' 
interests in the lower river. 

It was unanimously agreed by the Committee that the 
principles established by the Court decision were sound and 
should be upheld and with this foundation our principal task 
was to expand and supplement them to the extent necessary to 
permit other diversions or a series of diversions for each 
state. 

From our summary statements of major findings and re­
commendations, we believe you will find that the principles 
established ~ the Court have been confirmed and strengthened 
for the purpose of protecting other uses of the river by 
maintaining or bettering the low water flows at Trenton and 
Tri-State Rock. 

iii 
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The report, in its present form, consists of three parts: 

I. Historical Background. 
II. The Survey. 

III. Rules Governing Diversions. 

Parts I and II constitute a general presentation of background 
material, methods used in the prosecution of our study, and the re­
sults obtained therefrom. 

Part III presents the technical results of the study. It con­
sists of a section on "Definitions" and a section on "Rules Governing 
Diversions. II Both have been drafted with the view of setting forth 
the intent of the recommendations of your Committee, but this has been 
done without the benefit of legal review. 

We are unanimously agreed upon these sections, except for a reser­
vation on the part of the committee member from New Jersey regarding 
the "control rate" for projects involving complete diversion from a 
development on the main Delaware River. A separate statement is attached 
hereto in which the reasons for the exception are presented. 

The report does not include a recommendation in reference to con­
ditions to apply to projects involving the partial diversion of water 
{rom the channel of the Delaware River. Your Committee desires to 
investigate this matter further before submitting recommendations forI your consideration. 

I 

I 
While some consideration hns been given to administrative proce­

dures and policies regarding rules governing diversions, this is 
another phase of the work to which the Committee desires to give further 
consideration. 

J� Respectfully submitted,� 

\ 

H. T. Critchlow 
Charles E. Ryder 
Russell Suter 

iv 
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SUMMA.RY STATEj':1ENT OF MA.,JOR FINDINGS 

1.� The decision of the United States Supreme Court in the Dela­
ware River Case (283 u.s. 336) established the basic principle 
of equitable apportionment of interstate waters based upon 
reasonable needs; it adjudicated a specific, urgent, but 
partial development of the water !"esources of the Delaware 
River Basin for vrater supply purposes; it did not and could 
not fully solve the problem of the rights and responsibilities 
of the interested states in the use and control of the waters 

J of the Delaware River Basin for water supply purposes. 

2.� The most direct and satisfactory means for composing differen­
ces among the states, vnth respect to waters in which they 
have distinct and mutual interests, is through interstate 
agreement. 

3.� The decree of the United States Supreme Court in the Delaware 
River Case is subject to varying interpretations, ooth in 
context and in effect.

I 
I 4. The Supreme Court rule of release for compensation vmter, in 

its present form, probably ~nll work well in the case of one 
or possibly a very limited n~~ber of developments. 

5.� The operation of a number of diversion projects under the 
Supreme Court rule, in its present form, will result in an 
inequitable apportionment of responsibilities. 

6.� The operation of a number of diversion projects under the 
Supreme Court rule, in its present form, will lee,d to dis­
satisfaction and will present possibilities for friction 
amon; the states. 

7.� The basic principles of the Supreme Court rule should not 
be changed but oonfi nned and strengthened through agreement, 
on the part of the states concerned, by certain modifications 
and extensions in the application of the rule to improve its 
operation and to augment the resulting benefits. 

v 
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SUMMARY STATEMENT OF MA.JOR RECOMMENDATIONS 

1.� Every effort should be made to suosti tute interstate 
agreement for liti~ation in water controversies involving 
the Delaware l~ver Basin. 

2.� The rule of release enunciated by the Supreme Court 
should be modified so that the flow of the stream at 
the point at which a water supply development is made 
shall govern the operation of the project, instead of 
the flow of the Dela~are =lver at Port Jervis and 
Trenton. 

3.� As a corollary to (2) above, taldngs or releases for all 
projects should be determined upon the basis of whethor 
or not the flow in the stream at the site of the pro­
posed project is groater or less than a control~ing rate 
of flow substi tuted in lieu of the proscribod rate of 
flo'w in th.e Delavl8.re~8.ver. 

4.� The distribution of roleases, when required, should be 
altered to provide that the developinG state or agency 
release a greater proportion of tho total quantity of 
water required during extreme low flo~ periods and a 
smaller proportion durinc; tho periods vIhon tho stroam 
flows are only slightly below the stipulated control 
rato. 

5.� Based on the above, rules have boen prepared, are herein 
sot forth, and ar'o submitted for your considera.tion. 

vi 
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HISTORICAL BACKGROUND 

A. The Problem 

Since 1920, the metropolitan regions of New York City, northeastern 

New Jersey, and Philadelphia--containing one-eighth of the total popu­

lation of the United States--have been almost constantly confronted with 

v~ter supply problerns, existing sources becoming either unsuitable in 

qnality or insufficient in quantity to meet the requirements of these 

rapidly growing, highly-urbanized centers. 

For bventy years these water supply problems have been subjected to 

study by a variety of official boards and co~nissions. During this period, 

New Jersey has considered at least eight different plans of future ~~ter 

supply involving the use of water from the Delaware River Basin. In Penn­

sylvania, proposals for new and additional ~~t0r supplies for Philadelphia 

and the surrounding metropoli tan area include studies by at least twelve 

agenciGs, involving many alternate plans, all including a utilization of 

the water resources of tho Delaware River Basin. New York City, having 

completed its Esopus-Schoharie development in the Catskill MOQDtains, 

looked over the divide and, in the early hventios, was considering the 

upper portion of the Dela':rare Fiver Basin as a source of water supply for 

the city's future requirements. 

- 1 ­
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B. An Interstate stream 

Prior to the year 1931, the impression prevailed in the eastern states 

that what was usually reforred to e.s "the COiIDnOn lav" doctrine of riparian 

rights ll was effectiva as betvroon states. Fr'o:n thi sit followed that any 

di version of water affecting another state could be made only '.iii th the con­

sent of that stato; that such diversion required an a.greement or an inter­

state compo.ct betvfOcn or a.rnonc; tvro or more states. 

This consideration, together with New York City's increasingly urgent 

water supply needs, led the lecislatures of New Jersey, New York, and Penn­

sylvania, in 1923, to authorize the appointment of Commissions for the 

purpose of negotiating an interstate compact with respect to the use, con­

servation, and development of the waters of the Delaware ~·d.ver. These 

neGotiations resulted in the drafting; of a compact, unanimously agreed to 

by the Commissioners. It was submitted to the legislatures of the three 

states, in January, 1925, and ~as adopted by New York.* In both New 

Jersey and Pennsylvania, this compact failed of passage. 

Negotiations were resumed in 1926 and unanimous aSreement was reached 

in January, 1927, on a form of compact which did not attempt to allocate 

all of the water resources of the Delavrare :River .Basin, but provided for 

an allocation of GOO million gallons dailv to each of the states of New 

Jersey, and New York, and a daily allocation of 900 million gallons to 

Pennsylvania. This second compact was also ratified by the State of 

New York.** In neither New Jersey nor Pennsylvania was any action taken. 

* New York Laws, 1925, Chapter 177. ) Since repealed.
** New York taws, 1927, Chapter 682. ) 
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D. The Delavmre River Case 

Unwilling to risk further delay, New York City, in July, 1927, 

decided to proceed independently with its plans to develop a new source 

of ~~ter supply from the Delaware River Basin. It proposed the develop­

ment and diversion of 600 million gallons of wa.ter daily from five tri­

butaries of the Delavlarc Hivel" in Now York state. It proposed to operate 

its reservoi rs in accordance with a rule of release of c ompel1sa tion 

water laid dmvn in the proposed 1927 compact. This plan was a.pproved by 

tho city's governing board in 1928, and by the Water Power and Control 

Commission of the state of New York in May, 1929. 

During tho same month of 1929, tho state of New Jersey filed a Bill 

of Complaint in the Supreme Court of ti1e Uni ted states against the state 

and City of Now York seeking to enjoin the two defendant jurisdictions 

from proceedinG with the proposed diversion. In addition to several 

alleged violations of the Co~non Law, based on the riparian doctrine, and 

to additional alleged violations of the federal Constitution, New Jersey 

alleged that the opera Uon of the New York Ci ty project would result in 

substantial damage to New Jersey interests in navigatirm, water power, 

sanitation, municipal and industrial water supplies, aGriculture, fish, 

oysters, and other aquatic life. 

In December, 1929, tho CO!:'lTlonwealth of Pennsylvania intervened, to 

establish and protect her rights. 

Two years and twelve days after the complaint of New Jersey was filed, 

the decree of the United States Supreme Court was entered, on May 25, 1931~ 

During thi s period, the Special l®=l.ster,· appointed by the Court to take 

evidence and make findinl';s of feet and conclusions of law, hea.rd more than 

... . 

283 U.S. 336 
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150 attorneys, counsels, expert and lay witnesses; more than 60 volumes 

of argument, testimony and exhibits were placed before the Court, cover­

ing nearly 10,000 printed p8.?;es of record. Forty-three days were spent 

in Court and six days on a field inspection. 

E.� The Deci si~~9.£..the.~upr~~_~ourt 

The result of the Delaware River Case vras a denial of New Jersey's 

request that the City of New York be prohibited from diverting any water 

from the Delaware River or its tributaries into another watershed. The 

Court, how"evor, did limit the permissible diversion to the equivalent of 

440 million gallons per day and established certain conditions under which 

New York City could make the diversion. Briefly and in general, these 

oondi tions were: 

1.� Whenever the flow in the Delaware River falls below� 

a rate fixed by the Court, which rate was deemed by� 

it to be sufficient to prevent substa.ntial damage� 

anJrwhere in the River below Port Jervis, New York� 

Ci ty would be required to release compensa.tion water� 

from impounding reservoirs to increase the low water� 

flow, providing hovrover a. limit upon the amoQ~t of� 

such compensation "fater.� 

2.� The construction of an efficient plant for the treat­�

ment of sewage of Port Jervis.� 

These conditions were based primarily upon a plan proposed during the 

oourt proceedings by the Commonwealth of Pennsylvania. which" was intended to 

provide compensating ~~ter during periods of low flow, when additional water 

is� most needed. 
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The decision in the Delaware River Case, written by Mr. Justice Holmes, 

upheld the doctrine of equitable apportionment as the controlling principle 

in the division and use of' interstate waters. 

In characteristic ','{ords and phrases, the Justice wrote: 

"A river is more than an amenity, it is a treasure. It 

offers a necessity of life that must be re.tioned among 

those who have power over it. Now York has the physical 

power to cut off all the water vii thin its jurisdiction. 

But clearly the exercise of such power could not be 

tolorated. And on the other hand, equally little could 

New Jersey be permitted to require New York to give up 

its povrer altogether in order that the riYer might come 

down to it undiminished. Both status havo real and sub­

stantial interests in the river that must be reconciled 

as be st they may be. II 

The opinion later stated: 

"ln a most competent and excollent report the Master 

adopted the principle of equitable division vThich 

cloarly rosults from tho decisions of tho last quarter 

of e. century. 'I'/hore that principIa is establi shod 

there is not much loft to di scuss. Tho removal of water 

to a different watershed obviously must be allowed at 

times unless states are to be deprived of the most 

beneficial use on formal grounds. In fact it has been 

allowed repeatedly and has been prac ticed by the state s 

oonce mad. II 

You are Viewing an Archived Copy from the New Jersey State Library



- 6 ­

The Court determined that the diversion allowed does not constitute 

a prior appropriation and does not give the state of New York and City 

of New York a.ny superiori ty of right over the Sta.te of New Jersey and the 

Commonwealth of Pennsylvania in the enjoyment and use of' the Delaware 

Hivel' and its tributarie s. 

Pe~~sylva.nia's request for a present alloca.tion to it of 750 million 

gallons of water daily from the Delawa.re River or its Pennsylvania tribu­

taries was denied vdthout prejudice; as ,ms the Commonwealth's request for 

tho appointment of a River 1tl.ster. 

Marking a new procedural step in the policy of the Supreme Court 

with rospect to interstate waters, the Court retained continuing juris­

diction by granting anyone of the three states the right to apply to 

the Court at any time in the future for a modification of the decree. 

F. The Present and Future 

More than two years of legal controversy, at a cost to the states 

'Jloll in excess of a million dollars, established the basic principle of 

oqu1to.blc apportionrnont of intorstato wators based upon r<lasonable noeds. 

But the decision in ti1is caS0 did not and could not fully and finally 

salvo tho problem of tho ri 6hts and responsibilities of tho intor0sted 

statos in the use and control of tho wu.tors of tho Dolo.,,;aro River Basin. 

Hardly had adjUdication of tho imn~diatc claims in tho D01~waro River 

Caso boon consummo.tod beforo a now uroblem had arisen to Drove that fact. ... ... 

Early in 1938, Govornor A. Harry Moore of New Jersey sent a Special 

~s8age to the legislature, outlining the great need for additional water 

supplies by the municipalities in northeastern New Jersey. He proposed 

to utilize the Delaware and Raritan Canal and feeder as the right-of-¥my 
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for an aqueduct to convey 150 million gallons of water daily from the 

Delaware River at Bull 's Island, aoout 20 miles above Trenton, to the 

North Jersey Metropolitan Water Supply District; and possibly 50 million 

addi tional ballons daily to Trenton and ci tie s to the south of Trenton 

in the Delaware River Basin. 

Immediately the question al'ose as to hOYT this project, if undertaken, 

might be operated in a manner which would properly protect the interests 

of the other states constituent to the Delaware Basin. 

In Pennsylvania, as previously recounted, the water supply situation 

was equally as important as in New Jersey and New York and several plans had 

been advancod to obtain a now source of water supply for the Philadelphia 

metropolitan area from tho head~ators of the Delaware River. This possi­

bility ho.s probably been deferred sOillewhGt, by the;) recent decision of city 

officials to rehabilitate its eXisting water supply works and system. 

G. Li ti~nti~. vs. Interstate Ar:reement 

A direct and satisfactory means for composinc difficulties among the 

states, with !~SP8ct to waters in which they have distinct and mutual 

interests, is through interstate agreement. 

The only alternative to t11is procedure, now available by the decision 

in the Dola-..;are River Case, is that the states Jllay have recourse to the 

Supreme Court of the United States for adjudication of the differonces at 

iSSUE>. This mathod of procedure, is limited by the judicial authority of 

tho Court to decide o1"ly actual cases and controversios; it is awkward 

and costly due to the extonsiva roqui rements of le gal form and procedure. 

Tho most promising procedure would seom to be interstate ne;gotiation on 
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H. The Con~ittee's Approach 

The Supreme Court of the United states has said that the waters of� 

the Delaware River Basin may be utilized for water supply purposes, under� 

reasonable restrictions, for the benefit of all four states.� 

The drafting of these reasonable restrictions has been the subject 

of an investi~ation undertaken at the request of the Interstate Commission 

on the Delaware River Basin by its AdvisOI"'J COlmni ttce on QUfu'1.ti ty of Water. 

COI"trary to previous a!~te;npts at nec;otiati on, the Cormni ttee did not make 

a division of the waters of the l)elaware Iliver Basin in the sense of attempt­

ing to arrive at allocations of fixed quantities to each of the states con­

cerned. Instead, it has attempted to arrive at a formula for agreement 

as to the conditions under which any state--through its subdivisions-­

m:'\y take the water it needs from t:1is interstate stream for water supply 

purposes. 

Such an agreement should make it possible for the states to avoid 

oontrovorsy bcce.nse of suspicions or a lack of coordinating machinery. 

The neighboring sovereigntios would be currently informed of prospective 

plans of action, progross could 1e made as ?ublic necessity demands without 

oonfliot, 'in thout economic loss, and without the tremondous cost of legal 

oontroversy. 

You are Viewing an Archived Copy from the New Jersey State Library



II. 

THE SUlNEY 

The interest of all states in the Delaware Hiver Basin J when con­�

ronted with the possibility of diversions for water supply purposes J� 

evolves about the effect of such diversions upon flow conditions in� 

point of taking. In the Delaware River Case the 

was established that when a diversion of water is made J 

river for water supplYJ sanitation J navigation, and other 

the point of taking J should not be unduly harmed; that in 

return for the right to divert water J the condi tion of the river below the 

oint of diversion during critical periods of low flow J should be improved 

Your Advisory Committee on Quantity has based its survey upon that 

sound" prinoiple. Its first approach, therefore J was to investiga.te the 

rule of'� release for compensation water, enunciated by the United States 

Court in the Delaware Pi. ver Case. to determine whether it might 

generally applicable to all other roasonably prospective water 

wi thin or from the D(,la,,-rarc: Ri vcr Basin. 

A. ~!ysis: Interpretatio~ 

In� order to test the Supreme Court rule of release for compensation 

it was first necessa~J to arriV8 at an agrecment J among tho members 

Co~~ttee, as to the meaninr. or intent of the wordin~. Somo phrasesc� 0 

deoree� are subjeot to varying interpretations. 

-� 9 ­
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For example, the Court said: 

"At any time the staGe of the Delawa.re Pciver 
falls below .50 c.s.~. a.t Port Jervis, New 
York, or Trenton, New Jerse~r, or both, water 
ahall be released••• " (underlines added) 

should that be interpreted? Does it mean New York would be required 

com?ensation ;lrater if the "stage" (more properly "rate of flow") 

the Delaware River is brought below the stipulated rate through the 

project, by another state or agency, which would by-pass part 

the river arolli"1d the control points at Port Jervis or Trenton? 

strict i~terpretation of tho terms of the docree would nake it seem so.� 

t it is doubtful that such was the intent of the Court.� 

Another phrase, used by the Court, roads:� 

II •••water shall be released from one or !noro� 
of the impounding reservoirs of New York City••• "� 
(undorlines added)� 

does that mean? Should EGW York be po rmi tted to release the total 

oompenso.tion water from its impounding reservoir on 

and none from the one on the East Branch of the Dela-

River, thus deprivin~ the section of the river between Hancock and 

Jervis, New York, of the entire flow from the watershed above the 

Branch Reservoir? The decree vrould seemingly malce that possible. 

e question ha.s been raised whethc;r such should have been intended.� 

Other questions of i:1.terpretation arose during the course of the� 

investip;ation both in respect to the actual 

ording of the decree and in the application of its provisions to pro­

oeed and possible wator sup)ly diversion projects. 
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Based upon an exhaustive examination of the testimony given in the 

lawaro River Case, and upon a consideration of issues which have more 

cently arisen; in tho interest, further, of providing for practicability 

n opera.tion, tho COIIL"T1i ttce (solely for the purposo of making tests) una.ni­

ously agreed upon the followj.ng; intcrpretati va assumptions ralati ve to the 

Court rul~ of release. 

1.� That the flow of the Delaware River at Tri-State Rock� 
and at Trenton should detel"T1line the conditions of� 
operation of water supply diversion projects; further,� 
that the flow at Trl-State Rock should be computed� 
from the recorded flows of the Delaware River at Port� 
Jervis and of the Neversi~k River at Godeffroy and� 
Oakland Valley; and further, that the controlling� 
flow at Tri-Sta,te Rock;should be 1700 c.f.s~ .¥hich is� 
equivalent to .50 c.s.m.(As an alternative, instead� 
of Tri-State Rock, the operation of diversion projects� 
in the Upper Basin could be made to be dependent upon� 
the flow of the Delaw'are at Port Jorvis and the Never­�
sink at Godeffroy.)� 

That the flow of the Delaware River at Trenton or at 
Tri-State Rock should be corrected to include any di­
versions around such controls which are not authorized 
undercondi tions similar to those which will apply to 
the New York City project. No correction, however, 
should be made for releases from water power develop­
ments such as Wallenpaupack. 

That flows at the control points need not be antici-, 
pated in adval1ce. Instead, the actual flows at control 
points on any particular day vrould deter;nine whether re­
leases must be made ,'rom the reservoirs upon the developed 
tributari e s during thu t sarii.e day. 

4.� That release s must be !:1ado into the stroam upon which� 
the development is located.� 

6.� That there shall be no partial releases lito restore� 
the flow" at the control points to .50 c.s.m. If the� 
flows at the control points require reloases, the full� 
a~ount of thirty 1?er c0nt of tho average yield of the� 
d1version area, mnl ttplied by tho number of square li'liles� 
in such area, should bo provided.� 
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B. Analysis: Operation 

Having agreed upon a uniform into rpretati on of the Supreme Court� 

1e of release and such other operating features as are outlined in� 

e preceding section, your COHuni ttee then applied the principles of� 

to several possible 'water supply projects in which diversions 

involved, individually and in combination. For this purpose, 

pounding reservoirs were assumed to have been constructed and in oper­

ion as follows: ..---_._-----'---'--------,. --------,� 
LOCATION DRA.INAGE AREA 

----------+-----­
New York state 

East Branch of Delaware at Downsville 370 Square Miles 

Neversink laver near Neversink 93 Square Miles 

Beaver Kill at Cooks Falls 241 Square 1ule s 

Penneylvania 

Lehigh River at Tannery 322 Square I.ales 

New Jersey 

Pequest River at peq::~::ed~___L 2_3_2_SqUare f.'i.i.les 

In the case of New Jersey, it was assumed that a development yielding 

supply of 150 million gallons per da:;', plus requirements for compensating 

operatio!l. Based upon the flow characteristics of the 

at Peques t, it ",ras determined that 232 square illiles of wate r­

necessary. 

From a detailed analysis of the application of the Supreme Court rule 

oombinations of these hypothetical projects, the Committee 

t the following findings: 
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1.� That the Supreme Court rule; in its present form, 

probably will work well in the case of one or possibly 

a very limited numtJer of developments. 

2.� That the operation of a number of diversion projects 

undel' the Supl'Bme Court rule, in its present form, 

will result in an llinequitable ll apportionment of re­

sponsibilities because the rule requires releases of 

compensating water to be made a greater number of days 

from projects in t~le Basin above Port Jervis w!1.ich are 

controlled by the flow in the Delaware River at two 

points, Port Je rvi s and Trenton, than for projects 

in the Basin below Port Jervis which presumedly would 

be controllod by the flow in the river at Trenton only. 

3.� That the operation of diversion projects under the 

Supremo Court rule, in its present form, will lead to 

dissatisfaction a~d vnll presont possibilities for 

friction because under its operation tho flow of the 

Delaware ;}i1Ter at the control points, Port Jervis and 

Tronton, will be influenced by the opora tion of each 

and overy project in the Basin above thu control points. 

4.� That the operation of div0rsion projects under ~10 

Supreme Court rulo, in its prosent form, provides for 

a oonstant quanti'bJ of rc:lec.ses, }'ego.rdlcss of whether 

the flow of tho rivor at the control point is only 

below, or is greatly below, the gov0rning 

You are Viewing an Archived Copy from the New Jersey State Library



- 14 ­

C. Testing Modifications 

Your Quantity Committee next proposed to draft and test such modifications 

the Supreme Court rule of release as seemed to give promise of accomplish-

a more workable and equitable procedure. 

Working through the IIlcodel staff, more than 20 different modifications 

the rule of release established by the Supreme Court were investigated. 

so were applied to the S'lIne -,Yl3.ter supply projects Llsed in testing the 

rule for the ten year period 1929 to 1938 which in-

the most extended and severe periods of low flow on record-­

The analysis and tabulation of the results of these t8sts 

ossitated at least 25,000 separate daily computations of the flow of the 

aware River at Port Jervis, New York, and Trenton, New Jersey. In 

1tion, hundreds of diagra);,s, and charts, graphicelly depicting those 

Thoso diagrams and charts, and the modified 

arc doscriptively listod in the Appendices to this report • 
.­

making these� tests, the effect of the operation of assumed water 

other ~~ter uses was given careful consideration; 

this connection specie_l studies were made ineluding one upon the 

in the tidal section of the river llelow Philadelphia, 

refClence is made in the folloWing section. 

Sal ini ty. Surveys 

prosecution of the Delaware River Case, a drought 

severity caus-ed brackish water to advance as far upstream as 

effect upon tho quality of the water in tho 

8 river from which water supplies are or may be obtained for 

as, eXisting and potential, in Pennsylvania and New Jersey. 
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s condition oaused great conoern regarding the possible effeot of the 

roposed New York diversion, and other possible diversions, upon future salin­

ty conditions. The outoome of thi s situation was the making of two separate 

vestigations of the movement of salinity in the Delaware River in the 

rginal zone between Artifioial Island and Philadelphia, one by the Com­

onwoal th of PelIDsylvania and the other by the Delaware Hivel' Conservati on 

ssociation, an organi zati on of repre sentative industrie s in Philadelphia 

d Delaware County. 

In principle, the oonolusions of the two separate investigations were 

agreoment, although the industry!s study claimed a somewhat higher 

rosh wator flo1,'l in tho ri vcr ';ms necessary to prevent sali.ni ty invasion. 

This 5i tuation led to the development and testing of furthe l' modifi­

of control flow than previously considered. 

Governor Moore's proposal for New Jersey to take water directly from 

Delaware River also necessitated oonsideration of new combinations 

bJpothetical projects in whioh were included main river developments. 

The needs for Philadelphia and its surrounding metropolitan area pra­

hl)' will be the principal vlatcr supply project in Pennsylvania. Diversion, 

contrast to those in New York Qnd New Jersey) would 

areas outside of the basin. The movement of 5alini"b] in the 

below Philadelphia thus would not be uffectod. 

D. Proposed Improvements 

upon painst8.king fu'1.d careful oonsidoration of all factors in-

d, your Quantity Committee has agreed upon a set of formulae to govern 

~tiO!l	 of wetter supply projects involving diversions which J it 

Will properly protect the intorests of each of the states which 
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s a� part of the Delaware River Basin. These formulae embody the basic 

rinoiples of the United states Supreme Court rule but provide for modi­

application to improve and simplify operation and 

benefi ts. 

In� its pre sent form, the Supreme Court rule proVide s the. t the rate of 

the Delaware River at Port Jervis and at Trenton shall determine 

or not wator may be te.ken from its streams or must be released 

Your Committee recommends that this be modified so that the natural 

low of tho stream at the point at which a development is ~ade shall govern 

ho operation of the project, instead of the flow of the Delaware HiveI' 

t tho two control points, Port Jervis and Trenton. 

of'� this revision will be to substitute local control for 

with the following advantages: 

Simplification in the apDlication of the rule. 

Eliminc.. tion of the circu,rlStance whereby the ope ration 

of anyone project is affected by the operation of 

all other project.s, because the operation of every 

project affects the flow in the Delaware River at 

the control points established by the Supreme Court. 

Since this change will make each project (except a 

development on the main river) entirely indopendent 

of all other projects, it removes a potential source 

with its consequent possibilities 
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(c)� provision for an individual point of control for� 

each development,� 

II. 

Cha.n~in.s the point of control from locations in the main river to 

he sites of proposed developments made it necessary to establish a 

ontrolling rate of flow to correspond to that laid down in the Supreme 

ourt decree. 

Your� Committeo recommends that this be accomplished by providing 

hat takings or releases for all projects shall bo determined upon the 

of whether or not the flow in the stream at the site of the pro­

projeot is fr0atIJr or less the.n a so-called "low-flow-duration­

It would define such a :cab;; as the one below which tho flow of 

e etroaln occurs the saine j)ercentage of time a~: tho floVl of the Delaware 

eud at Trenton, falls below tho rate stipulated 

A study of the run-off records of the 

~ro ~lvor and of th0 East Branch, West Branch. and Beaver Kill in 

Ol't Sta.to, tho Lohig;h Rivol' in Pennsylvania, and the Pequ0st Rivor 

Jorsoy showod that flm'vs bolow such cri tical central ratos usually 

e1mul timeously. 

effoot of t:1is revision is to equaliz0 t)1e number of days of 

rogardl~ss of the location of the projoct and thus result in an 

responsibilities. 

III. 

revision of the Suprewe Court rule which your Com­

designed to provide for an improved distribution 

Under the present form of the Supre.ne Court rule, releases. 
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bo a constant quantity for all ranges of flow below 

The proposed chan[':;e while utilizing the same, or 

ry slightly greater, total quantity would release a greater proportion 

r the ava.ilable quantity du:-inC e:>:trome loVI flows (when additional 

a.nd a smaller proportion during the periods when the 

only slightly beloVl the sti)?ule.ted control rate. 

Theso three major extensions of the Supreme Court Rule are included 

drafted by the Committee which appear in the following 
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III. 

PROPOSED ~DITIONS ~DER ~CH WATER SUPPLY DIVERSIONS� 

MAY BE MADE IN TIlE DELAWARE RIVER B!tSIN� 

Definitions 

The following terms and expressions shall have the meanings ascribed 

this section, unless the context clearly indicates othennse. 

Governing Diversions ll are intended to ap,?ly only to the 

drain into the Delaware River above the point 

the boundary line be~veen the states of Dela-

The following definitions have been made to con­

applica tiona 

River ll : That reach of the main stream which extends from....-----­
of the West Branch and the East Bra..'1ch of the Delaware 

tho point v.rl10re it passos the boundary 

P,mnsylvania. 

_---..,;;.;;;;.:...:..::.-B:.a:;:.:.sl:.;"n:;": The total area drained bJr the Delaware 

or ll1.'i[aters of the Delaware River Basin": 

08 waters originating within the Delaware Diver Basin. 

or "Channel of the Delaware Ri.ver": The bed of the Dela­

the lands on and over which the v,raters of s8.id river flow, 

That part of the Delaware River Basin from which the 

dovm to where the channel of the Delaware River crosses 

twonty-one and one-quarter minutos (41 0 21i'), 

You are Viewing an Archived Copy from the New Jersey State Library



- 20 ­

below the mouth of the Neversink River and near the point which marks 

the boundary betvreen the COlaffionwealth of Pe~Dsylvania and the states 

B~ Jersey and New york. 

"Lower Basin!!: That part of' the Delaware rti ver Basin which is not 

Upper Basin. 

"TributaIJr" or ".'!'ribu"~~ry of the Delawe.re Jiver": Any watercourse 

e waters of which naturally flo~ into the channel of the Delavmre River. 

"Complete Diversion": The taking or removal of water from the 

or from c. tribn.tary to a point outside of the Delaware 

"Partial Diversion": The taking or removal of water from any tribu­

of the Delawnre River above Latitude forty degrees, ~relve and one­

iDinutee (40 0 1213 f ) noar Trenton Falls, wr..ich vvator is not returnod 

below the confluence of such tributary end 

To effect a cOffi?lete diversion or a partial diversion. 

Makins we. ter ava.i lable for diversion by the con­

intcke, dam or other works. 

To make ave.ile.Jle by development. 

place on the Dcla'iTare Fiver or upon a 

at which a dam, intake or such other works are maintm.ned for 

mnkinrs ;'rator aveilable for diversion. 

and Municipal ll 
: The use of water by or for water works 

The actual flow of the river or tributary in practi­

unaffected by any developments or works of man 

materially alter the flow characteristics of the 
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ftAotual Flow of the Delawa~!li"Ve.ElI: The exi sting flow of the Dela-

River uncorrected for the effects of any developments or works of man. 

"tow-flow-duration-rate": That rate of flow in c.s.m. below which 

natural flow of tho tributary under consideration occurs not more than 

fixed percenta.ge of tLne as lJ10asured and determined on the basis of 

for an extendod period of time. In determining the 

low flow durution ratos defined below, a common period of record 

than ten years in ext~nt for both the tributary under consider-

the Delaware River at Tronton shall ce analyzed. Flows in 

be corrected for diversions. 

"4000 c.f.s. LlfN-flow-duration-rate l1 
: The low-flow-duration­

the tributary under consideration which corresponds with the 

4000 c.f.s. in the Dela',mre River at Trenton. 

ft3400 c.f.s. Low-flow-duration-rate": The low-flow-duration­

under considera ti on which corresponds in dura tion 

of 3400 c.f.s. in the Dolav,are PJ.ver at Trenton. 

"2500 c.f.s. Low-flow-duration-rate l1 
: The low-flow-duration­

tributary under considerution which corresponds with the 

2500 c.f.s. in the Dalal/raro River at Trenton. 

Tho averace natural rate of run-off of 

consideration as determined by records for the longest 

of reliable records. 
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Rules Governing Diversions 

I. 

Developments on Tributaries 

Complete Div~r~ 

In the case of the development of projects involving the complete 

tri bu tarie s of the Delaware Hiver for domestic 

d munioipal water supply purposes, the rollowing conditions shall apply: 

1.� Whenover the natural flow of the tributary under development, 

at its point of development, oxceeds its "4000 c.f.s. low-flow­

duration-rate" any part of such natural flow may be withhold 

in storage in reservoirs on, or may be vrithdrawn from, such 

tributary, and be diverted. 

Whenever the natural flow of the tributary under development, 

of� development, falls bolow its 114000 cof.s o low-flow­

tho tributary immediately below the 

shall be maintained as follows: 

(a)� Whenever the natural flow of the tributary falls 

bel~N its 2500 cof.s o low-flow-duration-rate, the 

rate of flow required to be maintained shall be 

fifty (50) ;Jor cent of the loni~-term-averase-yield 

of tho stream, if in the Upper Basin; and forty (10) 

per cent of tho long-torm-averago-yield of the stream 

if in the Lower Basin. 

Whenever the natural flow of the tributary is be~voen 

.its 2500 c.f.s. and 4000 c.f.s. low-flow-duration­

rates, the rato of flow required to be maintained 
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shall be twentJr-five (25) per cent of the long-term­

a.verage-yield of the stream if in the Upper Basin; 

and twenty (20) per cent of the long-term-average­

yield of the stream, if in the Lower Basin; but in 

no case shall be les s than the natural flow of the 

tributary at the point of development. 

Divorsions 

oase of the development of projects involving the partial di­

from tributaries of the Delaware River for domestic and 

1 water supply purposes the following conditions shall apply: 

flow of the tributary under develop­

development oxceeds its "3400 c.f.s. 

ow-flow-dura tion-ra to" any part of such natural flow may 

e withhold in storage reservoirs on, or may be withdrRi~ 

diverted. 

the natural flow of the tributary under develop-

its point of development, falls below its "3400 c.f.s. 

the flow of tho tributary immedi­

point of development shall be maintained at 

equal to said natural flow during the time 

"3400 c.f. s. low-flow-dura ti on-ra te". 

II. 

Developments on the Delaware River 

devolopment of projects involving the complete 

channel of tho Delaware River for domestic 
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oipal water supply purooses, the follo~~ng conditions shall apply: 

Whenever the actual flow of the DelaiVRre River at the 

point of development exceeds a rate of 0.588 c.s.m., 

which is equivalent to 4000 c.f.s. at Trenton, any part 

of such flow in excess of 0.588 c.s.m. may be withheld 

in storage, or ;ri thdrawn from the river, and be diverted. 

th~ actual flow of the Delaware Eiver at the 

devolopmont falls below a rate of 0.588 c.s.m. 

equivalent to 4000 c.f.s. at Trenton, no part 

such flow may be withheld in storage on, or \tithdrawn� 

the River. In e.ddi tion to thi s restriction, water� 

be released from storage and be delivered into the� 

River in such a manner as to be available im­

dlately below the point of developnent. The amount of� 

released shall be determined by the following� 

R = DYK in which 

the e.mount of vra ter to be released, in 

po r second. 

reprosents the drainage area in square miles which� 

would be required to be devoloped on tributaries� 

the same quantity of water 

Is being developod by the projoct on tho River. 
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represents the long term average yield of the stream 

upon which storage is provided for the purpose of 

making the prescribed release of water • 

. represonts 40 por cent when the afor'esaid actual 

flow of tho D01a~aro r~vcr at the point of develop­

ment is loss than 0.368 c.s.m., which is equivalent 

to 2500 c.f.s. at Trenton; and 20 p8r cent when the 

flow is bov~o0n 0.368 c.s.m. and 0.599 c.s.m.~ or 

the equivalont of 2500 c.f.s. and 4000 c.f.s. at 

Trenton. 
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STATEMENT 

by 
H. T. Critchlow 

Representative, Advisory CO~luttee on Quantity 

on 
Proposed Rules Governing the Di'Tersion of Water 

lsware River as Presented by the Co~~ittee on Quantity to 
Commi ssion on the Dela:.;rare Hiver Basin 

March 28, 1941 

be unanimous� agreement on I:Ules governing diversions 

governinG diversions from the main river, the writer 

avor of the "4000 c.f.s. low flow duration rate ll below which 

of retaining the "3400 c.f.s. 

the follo.nng reasons: 

found that no substantial damage would be 

e flow in Delaware River was above 05 c.s.m. at Port Jervis 

.3400 c.f.s.) at Trenton. T:lIOlrefore, to ;:,ermit complete 

,the flow is ahove said rates ~ould not cause any substan­

"cont;:-ol rat-e" above -t:l.:J.t rate would penalize 

river. Develop;'1en-~s on tributaries vrill re-

the main river' and increase the nu;nbel' of days when the 

"lovi flow duration rate". T'n.erefore, to increase the 

c.E.s. at Trenton ~'Jill increase the penalty 

time goes on. 

25� per cent of the '.vatershed above Trenton were 

divided betw'een the three (3) states 

miles, Pennsylvania 586 square miles 
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square miles, a� total of 1700 square miles; also 

as proposed for tributaries in regard 

requirements, we have: 

Trenton bet'Nee~: Compensation Flow-..,------­
and 2500 c. L s. 769 c.f.s.� 

and less 1538 c.Ls.� 

e driest period of record, from June 1930 to February 1931, 

t days when the flow at Trenton would be less than 3400 c.f.~ 

oomparing present conditions wi th 25 percent of watershec 

Number of Days when Flow'was less than: 

3400 c.f.s. 4000 c.f.s. 

165 194 

development 185 228 

20� 34 

increased about 70 percent 

roent watershed development ane: they would continue to 

developed. 

on tri lJutaries are independent of 

to any inc rea sin; penalty. The "low 

reduced ra the r than increased. In the old 

c.s.~. (=2488 c.f.s. at Trenton) in one 

at Trenton) in the other. The U. S. Suprem~ 

, determined that� a flow of 3400 c.f.s. at Trenton 

I am in favor of adopting that 
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from the main river, I believe that the 

in regard to this. From New Jersey's 

to be adopted have s. rli:t'ect bearing upon the 

of the Delavmre ~nd Raritan Canal water supply project 

involves partial diversion as ~ell as total diversion. 

tor partial diversions 'In 11 be subject to further 

Respectfully submitted, 

(signfld) 
H. T. Cri tChlow 
New Jersey Member 
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APPENDIX A 

RlTLES TO GOVERN DIVERSION~ICH WERE TESTED 

COl7NECTION WITH THE DIVERSION STUDIES .MADE BY 

INCODEL'S ADVISORY COMJlHTTEE ON QUANTITY 

Group 1� 

Tributary Projects: Complete Diversions� 

Controlled by Flows in the Delaware River� 

described in this group were tested by 

assumed pro·ects, involvin~ the diversion 

_-.-.;;.;;..;.;;.;;.~;,;..;.~.:..-- De.;._l_a_w_a_r_e_~ve r Basin , 

five tributaries: East Branch of 

River at DO¥ffisville New York; Beaver Kill at 

River near Neversink, New 

Supreme Court rule in its present form. 

projects would be controlled by the flow 

Trenton; Lower Basin projects by the flow at Trenton 

to 1939, inclusive; 

ftl of TIllIe 1 also were applied to a combination of 

the same ?rojects in New York and 

substituted a hypothetical develop­

ver at Bethlehem for the project on the Lehigh 

- 1 ­
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tloation of the Supreme Court rule under which the operation 

controlled by the flow at Port Jervis 

projects by the flow at Trenton. Ap?lied to periods of 

inclusive; 1074 series of daily computatio: 

the Supreme Court rule under which the operation 

be controlled by a flow of 3400 c.f. s. at TrentOJ 

low flow from 1930 to 1939. inclusive; 1074 seri~ 

involved. 

Court rule using same control as 

amounts which may be impounded, when 

to periods of low flow from 1930 to 1932, inclusive 

computations involved.· 

using same control as 

olng a different limi te.tion on amounts ':r;1ich may be im­

Rule 3A. A..polied to oeri ods of low flow 

503 series of daily computations involved 

rule using the same control as 

releases to be 40 per cent of the drainage area 

be~veen June 1, 1929 to June 1, 1934, inclusive. 

IOVI flo\'1 from 1930 to 1933 , inclusive; 794 serie s 

involved. 

Court rule under which the operation 

flow of 4600 c.f.s. at Trenton. 

of the drainage area yield. 

t lo~ flow dUring 1930 to 1933, inclusive; and 

daily computations involved. 

- 2 ­
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tioation of the Supreme Court rule under which the operatior: 

eats would be controlled by flow of 4600, 3500, and 2500 c.f 

The quanti ~T of releases varies in three steps. Ap9lied t 

to 1933, inclusive, and 1939; 717 serie 

Group 2 

Tributary Projects: Complete Diver~ 

lots Controlled by Flows in stream Under Dev~~opment 

described in this group were tested by� 

to an assumed project, involving the diver­�

into areas outside of the Delaware laver� 

following tributaries: East Branch 

River at Dovmsville,~Yorkj Beaver Kill 

Neversink River near Neversink, 

River at Tannery, Pennsylvania; and the 

New Jerse 

Court rule under which the operation 

~ld bo controlled by that rate of flow in the tribu­

corresponds in flow duration frequency 

Jervis. or Trenton, or ooth, as 

Suprome Court decrec. Appliod to periods of low flow 

1074 series of daily computations involved 

also were applied to a combination of 

• whioh included the same projects in New York and 

- 3 ­
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above cases but substituted a hypothetical develoI 

River at Bethlehem for the project on the Lehigh 

The conditions of Rule A, Rule D, and Rule E also 

combination involving a hypothetical project on 

~en River at West Hawley, Pennsylvania, and on the Bush­

S~loemakers, Pennsylvania, in which the diversion would 

outside of the Delaware River Basin.) 

of the Supreme Court l~le which uses the same con­

requires releases to be 35 per cent of the drainage 

of 30 per cent. Appliod to pe ri ods of low flow 

inclusive; 952 series of daily computations involved 

of the Suprome Court rule which usus the same contro: 

but roquires releases to be 40 per cent of the drainage area 

8 period be~10on Juno 1, 1929, to Junv 1, 1934, inclusive. 

low flow from 1930 to 1936, inclusive; 952 serie s 

involvod. 

tho Supreme Court rule undor which the operation 

be controlled by that rate of flow which corres­

4600 c.f.s. in the Delaware River 

to periods of low flow from 1930 to 1933, inclusive 

of daily computations involved. 

the Supreme Court rule under ¥~lich the operation 

be controlled by rates of flow which correspond 

3500, and 2500 c.f.s. in the Dela­

The quantity of releases varies in three steps. 

of low flow from 1930 to 1933, inclusive, and 1939; 

oomputations involved. 
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the Supreme Court rule under which the operation 

be controlled by rates of flow which cOrl'espond 

duration frequency to 4300, 3400 and 2500 c.f.s. in the Dela­

at Trenton. The quantity of releases varies in three steps. 

critical periods for yield and stora~e; 31 series of monthly 

Supreme Court rule under which the operation 

rojects would be controlled by rates of flo~ which correspond 

frequency to 3400 and 2500 c.f.s. in the Delaware River 

The quantity of reloases varies in two steps. ApjJlied to 

for yield and storage; 25 serie s of mont:l1y computations 

the Supreme Court rule under ~hich the operation 

be controlled by rates of flow which correspond 

and 2500 c.f.s. in the Delaware 

The quanti"bJ of releaso 5 vari<35 in two steps. Applied 

for yield and storage; 31 5e1'i0s of mon~11y compu­

of tho Suprome Court rule which uses the same control 

the Upper 3asin to be 45 or 25 per cent 

yield instead of 50 or 25 ~r cent, and in the 

per cent instead of 15 or 20 per cent. Applied 

for yield and storage; 31 series of monthly compu­

- 5 ­
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Group 3 

Tributary Projeots: Complete Diversions 

Controlled by Flows in the stream Under Development 

and 

A Main Delaware [dver Project: Complete Diversion 

Controlled by Flows in the Delawa;:'e inver 

NOTE: The rules described in t~$rouR were tested by 

applying them to an assumed pr~ject, inyolving !he diver­

sion of v:ater into areas outside of the Delaware Hiver 

~, on the Delaware River at P~ven Rock ~~d on each 

ware River at Dovmsville, New York; Beaver Kill at Cooks 
-~-

Falls, New York; Neversink I:iver near Neversink, New� 

York; and t}~ Lehigh River at Tannery, Pennsylvan~
 

1. A modification of the Supreme Court rule under- which the operation.....--­
of all projects on the tributaries would be controlled by that rate of 

flOVi on the tributary under consideration which corresponds in flow 

duration frequency to 0.50 c.s.m. at Port JerVis, or Trenton, or both, 

as e stabli shed in tho Supremo Court dec 1'08. The ope ra ti on of t:le pro­

ject on the Delawa:;:'o £':i vel' 'would be controlled by tile floW' of 0.50 c. s.m. 

in tho Delawaro River at the point of takinG' A9Pliod to periods of low 

flow during 1930 and 1931; 380 series of daily computations involved, 

A modification of tho Supromo Court r~13 under ,/hich the operation 

tho projects on tributaries of the Delaware River would use the same 

1 but the operation of the project on the Delaware River 

1d be controlled by flows of 0.676 c.s.~. and 0.50 c.s.m. in the Dela-

River at the point of taking. Applied to periods of low flow 

1930 to 1932, inclusive; 503 series of de.ily computations involved. 

- 6 ­
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Group 4 

Tributary Projects: Complete Diversions 
TrIbuta~1 Project:� Partial Diversion 
Main Delaware ]iver P!oject: ~om?lete Dive~ 

NOTE: The rules described in this ~roup were te~ted by apply­

ing them to.an assumed project, involving the diversion of water 

into areas outside. of ~e DelaVl8,re Hiv~~, •.on the Delaware 

River at Raven Rock and on each of the foll~wing tributaries: 

East Branch of tho Delaw~are-B~cr, at Dmvnsvillo, New York; 

Beaver Kill at Cooks ~alls, New Yor~; a~i the Neversink Piver 

near Neversink, New York; and to an a~~od project, involving 

the diversion of ~atar into areas ,tithin the Delaware River 

Basin, on the Lehigh River at Tann~ry, Pennsylvania. 

3G. A modifica,tion of the Supreme Court rule under which the operation of
';;;;;;;;.....­

tho projects on tributaries of the Delaware River would be controlled by 

flows of 4600, 3500, and 2500 c.f.s. at Trenton. The quantity of releases 

varies in three steps, with the quantity of rcloase from the partial diver­

sian project on the Lehigh Piver never being reqUired to (~;(C(;ed tho stream 

flow. Tho project� on the D0la~~rc River would bo controllod by flows of 

0.676� c.s.m. and 0.50 c.s.m. in the Dclavvare Piver at the point of taking. 

of low flow from 1930 to 1933, inclusivo; 595 series of 

involved. 

A modification of� the Supremo Court Rule undor which the operation of 

project on tho Dela':rarc Fiver 'Iiould bo controlled as undor Rule 3G. The 

peration of the projects on the tributaries of the :!)elavrare Fiiver would be 

ontrolled by rates of flow which correspond, in flow duration frequency, to 

and 2500 c.f.s. in the Delaware River at Trenton. The quantity 

varies in three steps; wi th the quanti ty of release from the 

1a.1 divel'sion project on the Lehigh Fiver never being required to ex-

the stream flow. Ap~lied to periods of low flow from 1930 to 1933 

of daily computations involved. 
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You are Viewing an Archived Copy from the New Jersey State Library



~~----------

Group 5 

Tributary Projects: Complete Diversions 
MaIn River Project: Complete Diversion 
I~in River Project. Partial Diversion 

NOTE: The rul~~scrib~.c!.1.n this group wer~_t.ested byappll,: 

ing them to an assumed project, involving the diversion of water- . 
into ar~outside of the De~re River Bas~n, on the Delaware� 

River at Raven Rock and on ea~ the.follo~nng tributaries:� 

East Branch of the Delav~re River at Dmvnsville, New York;� 

Beaver Kill at Cooks Falls, New York; and ~Neversink Rive~&
 

near Neversink, New Y£!k;~ to two~~ed pr~jects, involving� 

the diversion of water into areas within the Delaware River Basint� 

on the Delaware River at Raver Rock.� 

A modification of the Supreme Court rule under 'Nhich the operation of 

the projects on tributaries of the Delaware River would be controlled by 

that ra.te of flow of the tributary under consideration which corresponds in 

flow duration frequency to the 0.50 c.s.m. rate at Port Jervis, or Trenton, 

or both, which vms established by the Supreme Court decree. The projects in 

Delaware River would be controlled by a rate of flow' of 0.676 c.s.m., at 

point of taking, "nth the project involvinz; a complete diversion being 

release when the rate of flovl at the point of taking; is belovl 

Apolied to tho pori ods of low flo...·[ from 1930 to 1932, inclu­

503 series of daily computations involvod. 

A modification of the Supreme Court Rule undor which the operation of 

on the Delaware River would be controlled a.s under Plan 3. The 

tho projects on tributa.ries of the Delaware River would be con-

of flow 'which cor;'cspond, in flo'",' duration frequency, to 

, 3500 t and 2500 c. f • s. in the De 1aware Riva rat Trenton. The quanti ty 

varies in three steps. Applied to the periods of low flo~ from 

to 1932, inclusive; 503 series of daily computations involved. 

- 8 ­
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APPENDIX B 

ORIGINAL REPORTP" MA.PS, CHARTS, G~S, AND DIAGRA.MS� 

PREPARED IN CONNECTION -::1'1 TH THE DIVEl~SI ON STUDIES MAIlE BY� 

INCODEL'S ADVISORY COM1lI TTEE ON QUANTI1"Y�_. ..__.- --....;;..--­

I. Reports 

First Progress Report to the Advisory Committee on Quantity, November 22, 1939. 

second Progress Report to the Advisory Committee on Quantity, January 26, 1940. 

Third Progress Report to the Advisory Co~~ttee on Quantity, t~rch 29, 1940 • 

• Fourth Progress rteport to the Advisory Committee on Quantity, June 6, 1940 • 

• Fifth Progress Report to the ~dvisory Committee on Quantity, July 18, 1940. 

First Progress Eeport to the Advi sory Committee on Quanti ty Regarding Rules 
Governing "Partial Diversionsl!, September 11, 1940. 

Survey and neport, Pertaining to the Interstate Aspects of the Proposal to 
Utilize 'Haters of the Delaware mver as a Source of Metropolitan Water Supply 
tor the State of New Jersey. April 7, 1939. 

Report Appraising Results of Delaware ~nver Salinity Surveys, 
1940. 

pplement to Preliminary Hoport of October 10, 1940 Appraising Results of 
laware River Salinity Surveys, October 15, 1940. 

- 1 ­
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II. Maps 

1. status of Water Supply: Delaware River Basin. 

2. Location of stream Gaging and Precipitation Stations. 

3. Principal DrainaGe ~r0as: Showing Also Stream Gaging Stations and Run-Off. 

4. 'Yater Supply: Possible I'uture D'~mands. 

5. Possible Sources of Water Supply from Tributaries of the Delaware Rivor. 

6. Water Supply and Power Development Possibilities in the Upper Basin. 

7. Water Supply Projocts Involving Diversions of Delaware River Waters. 

- 2 ­
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III. ~rts, Graphs, Diagrams 

(a) Daily Flows 

1.� Record of Daily Flo,i,s in the De1al'rare River at Port Jervis; 
July through December, 1930. 

2.� Record of Daily Flows in the Delaware River at Trenton; 
Ju1v through December, 1930. 

Record of Daily Flows in the Delaware rQver at Port Jervis; 
July through December, 1931. 

Record of Daily Flows in the Delaware River at Trenton; 
JUly through December, 1931. 

Hydrographs Showing Daily Flows at: 

East Branch of DelaY-rere River; 1902 to 1939. 

West Branch of Delaware r~ver; 1902 to 1939. 

Delaware f~ver at Port Jervis; 1904 to 1839. 

Delaware Fdver at Belvidere; 1923 to 1939. 

Delaware River at Riegelsville; 1906 to 1939. 

Delaware River at Trenton; 1913 to 1939. 

- 3 ­
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(b)� Cumulative Flows 

1.� Cumulative Total Number of Days that Flow in the Delaware luver fell 
below 0.50 c.s.m.; 1922 to 1938, inclusive. 

2.� Cumulative Total Number of Days That Flow in the Delaware River fell 
Below 0.50 c.s.m. and the Flow of Certain Tributaries Fell Below the 
Rate of Flow ~rnich Corresponds to 0.50 C.S.Dl. in Flow Duration Frequency. 

3.� Cumulative Total Number of Days that Releases Are Required from Pro­
posed Water Supply Diversion Projects on Tributaries of the Delaware 
River in the Upper Basin in New York state Under the Supreme Court 
Rule and Under the Proposed Modification Involved in Rule A. 

4.� Cumula.tive Total Number of Days that Releases are ReqUired from Pro­
posed Water Supply Diversion Projects on Tributaries of the Delaware 
Piver in the LowGr Basin in Pennsylvania and New Jersey Under the 
Supreme Court Rule and Under the Proposed Modification Involved in 
Rule A. 

(c) Calendar Charts 

1.� Series of Calendar Charts for the Period 1929 through 1937 Showing a 
Comparison beb¥een the days when flows in the Dela~mre River at port 
Jervis, and at Trenton, and at both, fell below 0.50 c.s.m. and the 
days when the flow of: 

Delaware River at Trenton foll below 0.588 c.s.m. 
East Branch at Fish's Eddy fell belOVI 0.460 c.s.m. 
Neversink River at Oakland Valley fell below 0.585 c. s.m. 
Beaver Kill at Cooks Falls fell belOli{ 0.535 c.s.m. 
Lehigh River at Tannery fell D0low 0.550 c.s.m. 
Pequest Fiver at Poquest full belO'l1 0.490 C.S.:il. 

Lackavlaxon ~~iver at West Ha".'rley fell belo'::r 0.320 c.s.m. 
Bushkill Creek at Shocmaters fell below 0.460 c.s.m. 

Series of Calendar Charts for the period 1930 through 1933 showing a 
comparison between days when flovrs in the Delav"are River at Trenton 
fell below 3400 c.f.s. and below 4600 c.f.s., and the days when the 
1'101'1 of: 

East Branch fell below 0.460 c.s.m. and below 0.565 c.s.m. 
Beaver Kill fell below 0.535 8.s.m. and below 0.635 c.s.m. 
Neversink fell below 0.585 c.s.m. and below 0.685 c.s.m. 
Lehigh fell below 0.550 c.s.~. and below 0.650 c.s.m. 
Pequest fell below 0.490 c.s.m. and below 0.560 c.s.m. 
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$.� Series of Calendar Charts for the period 1929 through 1939 showing a 
comparison of days when flo~s in the Delaware River at Trenton fell 
below 2500 c.f.s. and 0elow 4000 c.f.s., and the days when the flow of: 

East Branch fell below 0.233 c. s.m. and 0elow 0.460 c. s.m.� 
Beaver Kill fell below 0.308 c.s.m. and below 0.535 c.s.m.� 
Neversink fell below 0.347 c.s.m. and below 0.585 c.s.m. 
Lehigh fell below 0.309 c.s.m. and below 0.550 c.s.m. 
Pequest fell below 0.323 c.s.m. and below 0.490 c.s.m. 

4.� Series of Calendar Charts for the period 1929 through 1938 showing a 
comparison of days vn1en flows in the Dela~are River at Trenton fell 
below 2500 c.f.s., and b010,: 3400 c.f.s., and below 4000 c.f.s. and the 
days when the flow of: 

East Branch fell belo'." 0.233 c.s.m.; 0.370 c.s.m.; 0.513 c.s.m. 
Beaver Kill fell belm'l 0.308 c.s.m.;0.443 c.3.m.; 0.585 c.s.m. 
Never'sink fell belorl 0.347 c. s.m.; 0.487 c. s.m.; 0.637 c. s.m. 
Lehigh fell below 0.309 c.s.m.; 0.452 c.s.m.; 0.600 c.s.m. 
Pequcst fell ~)cloVJ 0.323 c.s.m.; 0.430 c.s.m.; 0.528 c.s.m. 

(d)� Flow Duration Curves 

1.� Flow' Duration Curve of East Jranch of Dela-:lare ~liver B.t Fish's Eddy, 
NeN York, for the ten year period, 1929 to 1938, inclusive. 

2.� Flow Duration Curve of Neversink laver, at Oakland Valley, Non York, 
and Godeffr()y, NeVI York, for the ten year period, 1929 to 1938, inclusive. 

3.� Flov{ Duration Cur-ve of Pequest rivor f1.t Pcquest, New Jersey, for the� 
ten year period, 1929 to 1938, inclusive.� 

4.� Flow Duration Curve of the De1a,'fare Hiver at Trenton, New Jersey, for� 
the ten year period, 1929 to 1938, inclusive.� 

Flow Duration Curve of' the Delavrare River at Tren"con, l~ew Jersey, for 
the� 27 year' per'iod, February 24, 1913 to Septemcer 30, 1939. 

Flow Duration Curve of the Delaware River at Trenton, New Jersey, for 
1930. 

Fl~N Duration Curve of ~~e Beaver Kill at Cooks Falls, New York, for 
the� ten year period, 1929 to 1938, inclusive. 

Flow Duration Curve of the Lehigh River at TannerJ, Pen~sylvania, for 
the� ten year period, 1929 to 1938, inclusive. 

Flow Duration Curves of the Delaware River a t Trenton, New Jersey, for 
periods of Low Flow Durin~ 1930 to 1936 (952 days) Under Various 
Assumed kethods of Control of Developments. 
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(e)� Hydrographs 

1.� Set of Hydrographs upon which are shovi1l co:rrparisons of the effect of 
the operation of projects upon the flow of the Delaware River at 
Trenton under the provisions of the Supreme Court Hule wi th those re­
sulting from the operation of projects under the follo,ring modifications 
of the Supreme Court rule: 

(a) Rule A: for period fron: 1930 to 1936. 
(b) Rule B: during 1930. 
(c) Rule C: for 'Je riod 1930 to 1936. 
(d) Rule D: for ,?e riod 1930 to 1933. 
(e) Rule E: for period 1930 to 1933. 
(f) :iule F: for period 1930 to 1933. 
(g) Rule 3D: for period 1930 to 1936. 
( h) Rule 3E: for period 1930 to 1933. 
(i) Rule 3F: for period 1930 to 1933. 
(j) Rule 3G: for period 1930 to 1933. 

Set� of Mass Diagrams based upon monthly average daily flows in c.s.m. 
for� the period October', 1928. through December. 1934:, for the follow­
ing� streams: 

East Branch of Delaware at Fish's Eddy, New York.� 
Beaver Kill at Cooks Falls. New York.� 
lITever-sink lD.ver at Ne-';e:sinlc, New YOY'k. 
Lehigh Euver at Tannery. Pennsylvania. 
Pequest ?iver at Pequ8st, New Jersey. 

(On each diagram, as a base, is plotted a. curve re?resenting observed 
flows, and one representing a'taila'Jle flows after ~)r07iding releases 
in accordance with the Supreme Court huls. Supe rL:lposed upon these 
are curves shov'ii!lg ava::lable flo~:m after pro'iiding releases in accord­
ance 'vi th the followin; proposed modifications of the Supreme Court 
.Rule: (a) Rule A; (b) Rule B, Rule C; e.nd Rule 3D; (c) Rule D, and 
Rule 3E; (d) :Rule E e.nJ :.u.le 3F; and (e) }"?ule 3G.) 

Set� of ~~ss Diagrams based upon monthly average daily flows in c.s.m. 
for� the five year period 1935 to 1939, shovring information similar to 
that shown on the Pass Diasram ;er the 1928 tc 1934 period. 

- 6 ­
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(g) Comparative Flow Chart 

1.� Comparison of Flmvs in the Delaware River at Trenton, New Jersey, 
Under Various Bo.les Governing Diversions for the Periods: July, 1930, 
through February, 1931; August, 1931, through December 15, 1931; 
July, 1932. through September, 1932; June. 1939 through September, 
1939. 

(h) Salini ty Charts: Graphs 

1.� Comparison of Computed Positions of Upper Limits of Brackish Water 
in the Delaware River; December 1, 1939, to February 29, 1940. 

2.� Probable Line of Stationary Limits of !3rackish ~~rater. 

3.� Comparison of Probable Positions of Lines of No Movement of Salinity. 

4.� A conversion Chart for Computing the Fresh Water Addition to the 
Tidal Prism Above l~rcus Hook, Pennsylvania. 

(i) Lew Flow Chart 

Improvement of Critical Low Flows in the Delaware P~ver at Trenton 
Under the Supreme Court ?:Ule and Under Various Hodifications of tho 
Supreme Courtr';'ule. 
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APPE1IDIX C 

BIBLIOGRAPHY 

Partial List of :r.eportsI1eviewed in Connection with 

The Diversion Studies of Incodel's Advisory Co~nittee on Quantity 

New Jersey 

Special rteport 1, state Water Policy Commission, state of New 
Jersey, Trenton, New Jersey. 1929. 

Special I~eport 3, State 1''fater Policy COl1'unission, State of New 
Jersey, Trenton, New Jersey. 1931. 

Report on 'Water Resources of the state (New Jersey) and Their 
Deve1 opIoont. Hazen, ~ni?ple ~~d Fuller, for the Department of 
Conservation and Development. 1922. 

Annual Report, North Jersey District Water Supply Commission. 
1925. 

The Chimney Rock Project as the Second l~jor Project for the 
Metropoli tan Section of the North Jersey "Jater Supply District, 
by the North Jersey District ',Tater Supply Commission. NIay, 1930. 

1925 Proposed Compact as to the vffitor Resources of the Delaware 
River bctvvoon Pennsylvania, Noy, ~T~rscy and Now Yor];: (Fi rst Com­
pact) . 

I\cports of the ~~rater Policy COlT'mission dealing '!li th the Proposed 
Compact as to t.he -Vater 2escurces of the Delaware [uve:' between 
the Comr"omveal th of Pennsylvania, the state of NeVI Jersey, and 
the state of New York. January 30, 1926; and February 27, 1926. 

1927 Proposed Compact as to the ~ater Resources of the Delaware 
River between Pennsylvania, New Jersey and New York (Second 
Compact). 

A Program for the Ftegula tion and Conservation of the Delaware 
Riyal', by l~obert E. T-Iorton, to the Board of Com;nissioners, City 
of Trenton. February, 1929. 

Report to Governor ~organ F. Larsen by Attorney General stevens 
concerning Delaware Diversion Case. June, 1929. 
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New Jersel (continued) 

Burgess, George S. New Jersey's Peculiar Problem (Water Supply), 
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U. S. Army Engineers Reports (continued) 
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Drainage Basin Problems and Programs. Nat~onal Resources Committee. 
December. 1936. 
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APPEIIDIX D 

THE DELA.WARE RIVER CASE 

283 U.S. 336 

(A.N" ABSTRACT) 

NEW JERSEY v. NE'vV YORK et a.1. 

No. 16, original. Argued April 13, 11, 15, 1931.--Decided May 4, 1931 

Syllabus 

The State of New Jersey sued the State of New York and the City of New York 
to enjoin them from diverting water from non-navigable tributaries of the 
Delaware for the purpose of increasing the water supply of the City. 
Pennsylvania intervened to protect her interest in the river. Held: 

1. The case is not governed by a strict application of the com­
mon law rules of private riparian rights, but by the principle of equi­
table apportio~~ent apnlicable between the States of the Union. P. 342. 

2. The mere fact that the proposed divorsion is to another water­
shed is not a bar. P. 343. 

3. The objection that the proposed diversion vdll interfere with 
the navigabilivJ of the river is met, for the purposes of this case, by\ 
proof that navigability vrill not be impaired. P. 344. 

\ 

\ ,4. The diversion, however, must remain subject to the pa.ramount� 
\ authori ty of Congress, and the powers of the Seer'etaTY of War and the Chief� 

of Engineers of the Army, in respect of navigation and navigable TIaters of�\ 
the Uni ted States. Id.

\ 

5. Subject to qualifications mentioned infra, the proposed diver­
sion is reasonably necess8.ry to New York, and not"ii'r1)i trary or beyond the 
freedom of choice that must be left to that State. Id.

\ 6. The possibility that the diversion may limit development of 
\ water power in New Jersey und0r future plans for da~~ing the river, which 
\ would need the consent of Congress and of New York and PGnnsylvani~, is not 

\ 
such....a shoi'ring of present interest as anti tIes New Jersey to relief. P. 345. 

\ 7. The diversion from the tributaries of the amount proposed by 
New Yo:r-lc vJill not mabrially affect the sani tary condi tion of the river, its 
industrial and aGricultural uses, its use as a source of municipal water 
supply, or its shad fisheries. Id.

\ 
8. But it is necessary that the diversion should be curtailed and 

regulated, and be accompanied by sanitary treatment of sewage entering the 
stream in New York, in order to prevent injury to the use and reputation of 
the river for recreational purposes in New Jersey, and in order to avoid an 
increase of s~linity in the lower river and in Delaware Bay vmich would injure 
the oyster industry there. Id. 
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9. The diversion, as limited by the decree, shall not constitute a. 
prior appropria.tion or bive the defendant State and City any superiority of 
right over the other two Sta:cos in the enjoyment and use of the river and its 
tributaries. P. 347. 

10. The prayers of Pennsylvania for a present allocation of water to 
it Nld for appointment of a river master, are denied 1~~thout prejudice. Id. 

11. The Court retains jurisdiction to make future orders and modifi­
cations. P. 348. 

Hearing on excuptions to the report of the Special !!Jaster, in a suit 

by New Jersey to enjoin diversion of water, in Hew York, from tributaries of 

the Delaware Rivor. The State of New York c.nd the City of New York were the 

defendants. Pennsylvania becD.TIle a pa.rty by intervention. See 280 U. S. 528, 

533; ~, p. 805. 

Argument for Plaintiff. 

Messrs. Duane E. NinaI'd, Assistant Attorney General of New Jersey, and 

James M. Beck, ~ith whom Me.ssrs. William A. Stevens, Attorney General, und 

George S. Hobo.rt 1'101'0 on the brief, for pla.intiff. 

The common lo.w rule of ripario.n rights is ap?licQole to this case for 

the follovdng reasons: 

(a) That rule is in effect in all three states 8..'Ld none of them has 

passed any statute authorizin~ the proposed diversion. 

(b) The proposed diversion v,rill cause substantial damage to the 

plaintiff and its citizens. 

(c) The defendant city has suitable and adequate sources of water supply 

within its natural watershod .which'can be used without injury to the plain­

tiff and its cithens. 

There is no necessity for the proposed diversion; at most it is merely 

a matter of convenience, which is insuffioient to justify a divcrsion from a 

forciGn watershed in which other states have natural rights which would be 

substantially damaged thereby. 
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The proposed diversion will substantially affect the navigation in, 

and the navigable capacity oft the Delaware :liver and of the tributaries 

in question; and the defendant city has not complied 'with the conditions 

precedent prescribed by Congress. 

The proposed diversion vlUl cause substantia.l dama.ge to the plaintiff 

!Uld its citizens by impc.iring proporty rights that are dependent upon the 

existence of water povler appurtenant to their riparian lands. 

Tho proposed dive 1'si on will cause substa.l1tial damage to the pla.intiff 

and its citizens by increasinG the hardness of the water used and usable for 

industrial purposes t and thereby impair the present and future industrial 

development of the plaintiff'S territory and d8pl'eciate the 'Value of the 

lands of the plaintiff and its citizens. 

It will cause substo...'1.ti 0.1 damage with respeot to use and val ue for 

reoreation; to the oyster industry; to fish; to a.griculturej and from the 

sto.c.ldpoint of soni ta.tion cmd vmter supply. 

If the defendant city bo entitled to divert wo.tors from the tributaries 

in question, it should' bo required to do so in the :na.nnor that 'Will ca.use the 

lenst damage to the pla.intiff end its ci ti zens. 

The oonclusion of tho Specia.l Mestor th!lt subst::mti8.l d~nc.go to the 

pl~intiff und its oitizens oould be romoved by roducing tho volume: of the 

diversion proposod by New York ond by modifying the plon of roloase from 

impounding reservoirs Qurinr, periods of low flow, wa.s not within the issues 

raised by the pleadinGS and is unsupported by any evidenoe. 

The decree should be final. 

Argument for D~~~~. 

Mr. Thomas Permey, Jr., Speoial Assistant Attorney General of New York, 

~~th whom ~w. John J. Benn~~~~~~, Attorney General, was on the brief, for 

the defendant state of New York. 
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The doctrine of riparian rights does not apply. 

The Master's limit on quantity of diversion unduly restricts future 

needs. The questio~ of taking, in excess of 600 m.g.d. is not tefore this 

Court. 

The probable basis for the I$ster's reduction of the proposed diversion 

from 600 m.g.d. to 440 m'G.d. was present need rather than damages. 

The findinGs of damage by the Special He-ster were not supported by 

competent evidence, nor the weight ther'ecf, nor of the magnitude required 

by this Court before it will grant an injunction in a suit of this kind, 

The operation of the plan would not produce any adverse effect upon any 

interest of plaintiff or its citizens. 

TotQling diverse damages is an erroneous principle, 

Tho decree should bo final and not subject to modification. 

\ 
\ 
\ 
\ 

Mr. Arthur...:!..,_y{, Hilly, Corporation Counsel of the City of New York, 

vritt whom Messrs. J. ~~ph~illy., Fran~ Deal. Frank J. Coyle. and 

David C. Brodcricl{ were on the brief, for defendant City of New York. 

\ 
\ 
\ 

The plaintiff state establishod no dc~age. of any consequonce. to 

itself or to any interest which it miCht be deemed to represent. 

The dive r sion frQi,l the non-naYiga.ble tl"i butarie s of the Delaware of 

the equivalent of 600 million gallons of water per day does not exceed the 

\ 

\ 

\ 
\ 
\ 
\ 
\ 
\ 

fair share of the state of Hew York in the waters of that river. under the 

doctrine of equitable apportionment. 

Tho imposition of the Pennsylvania plan of release upon the taking by 

the defendant city of only 110 million gallons of water per day is inequitable 

and unjust. 

The Sp~cial Master erred in recommending th~t the docree to be entered 

herein bo not final. 

The Dela.ware is not a na.vigable strosl'n n'h~--- -
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Arg~~ent for Intervener. 

Mr. George G. Chandler, with whom Mr. William A. Sch.'1ader, Attorney 

General of Pennsylvania, was on the brief, for the Cownonwealth of PelU1syl­

vania, intervener. 

The interstate common lew doctrine of equite.ble apportionment should 

govern the diversion and use of the interstate waters of the Delaware and 

its tributaries j and under that doctrine the present New York taking is 

chargeable against its fair and equit~blc shure in the wuters. 

The principle of the Ponnsylvania plan of impounding and release should 

be adopted and applied to the present New York taking because it is the best 

plan and will best conSO~TO and improvu river conditions. 

Tho Pennsyl vo.nia pbn of impounding and release vlill protect all in­

terests against substantial do~agc from tho New York taking. 

This Court should retain jurisdiction over the present cause in order 

to permit the future ap?lication by Pennsylvania for an appointment of a 

River Master and for an allocation to Philadelphia and Eastern Pennsylvania 

of 750 m.g .d. from th~ Pennsylvania tributaries of the upper Delaware 

River. Jurisdiction should also be retained to protect Pennsylvania interests 

ar;c.inst the possibility of adverso salinity in tho lovrer Delavra.re resulting 

from tho New York diversion. 

Qpinion of the Court. 

Mr. Justice Holmes delivered the opinion of the Court. 

This is a bill in equity by which the state of New Jersoy seeks to en­

join the state of New York and the City of New York from divertinG any wators 

from the Delo.wnre RivoI' or its tributaries, ond particularly from the Never­

sink River. Willowemoc River, Beavor Kill, East Brunch of the Dolaware River 

and Little Delawaro River, or from any part of any ono of them. The other 

rivers named are among the headwaters of the Delaware and flow into it where 
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it forms a bound~ry between ~ew York and Pennsylvania. The Delaware continues 

its course as such bounda~r to Tristate ~ock, near Port Jervis in New York, 

at v~1ich point Pennsylvania and New York are met by New Jersey. From there 

the River marks the botmdary between Pennsylvania and New Jersey until 

Pennsylvania stops at the Delaware state line, and from then on the river 

divides Dclawar'e from NO'N' Jersey until it reachus the Atlar/cic between Cape 

Henlopen and Cape 1by. 

Now York proposes to divert a large amount of water from the above-named 

tributariGs of the Delaware and from tho 'latcrshed of that rivcr to the water­

shed of the Hudson ~~vor in ordor to increase the water supply of the City 

of Now York. NOVi Jursuy insists on a strict application of the rul<JS of the 

common law govorning privato ripa:cian propri(Jtors subject to the sarno sovereign 

power. Pennsylvania intervenes to protect its interests as against anything 

that might be done to prejudice i -e.s future needs. 

We are met at the outset by the question what rule is to be ap;?lied. 

It is established that a l,lore liberal answer may be siven than in a contro­

versy between neighbors members of a single state. Connecticut v. 1~.ssa­

chusetts, 282 U.S. 660. Different considerations come in when we are dealing 

,vi th independent sovereigns havin~ to regard the vrelfaro of the whole popu­

lation and when the alternative to settlement is war. In 0. less degree, 

perhaps, tho st'.me is true. of the quasi-sovereiGnties bo\md tOGether in the 

Union. A river is more than an amenity, it is a treasure. It offers a 

necessity of life that must be rationed among those who have power over it, 

New York has the physical po~er to cut off all the water within its jUris­

diction. But clearly the exercise of such a power to the destruction of the 

interest of lower states could not be tolerated. And on the other hand equally 

little could New Jersey be permitted to require new York to give up its power 

al together in order that the Ri.. ve r might come down to it undimini shed. Both 
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States have real and substantial interests in the River that must be reconci� 

as best they may be. The different traditions and practices in different parto� 

of the country may lead to vai.'yin/; results, but the effort always is to securE,� 

an equitable apportiolunent ".nithout quibbling over formulas. See Hissouri v.� 

Illinois, 200 U.S. 496, 520. Kffi1sas v. Colorado, 206 U.S. ~6, 98, 117.� 

Georgia v. TCnI1essee Copper Co., 206 U.S. 230, 237. WyominG v. Colorado,� 

259 U.S. 419, 465, 470. COnI1ccticut v. Vassachusctts, 282 U.S. 660,670.� 

This case was referred to a l~ster fu~d a great mass of evidence was 

taken. In a most competent and excellent report the Master adopted the 

principle of equit~blc division Y~Lich cloarly results from the decisions of 

tho last quarter' of a century. :".jhere tho.t principle is osto.blishcd there 

is not much left to discuss. The removal of water to a different watershed 

obviously must be allowed at times UI1less states are to be deprived of the 

most beneficial use on fonnal erounds. In fact it has been allowed repeatedly 

and has been practiced by the States concerned. 1lissouri v. Illinois, 200 U.S. 

496, 526. Wyoming v. Colorado, 259 U.S. 419, 466. COnI1ecticut v. l~ssachu­

~, 282, U.S. 660,' 671­

New Jersey alleges that the proposed diversion ,nIl transgress its riGhts 

in many respects. That it vYill intelfere with the navigaoility of the Dela­

ware 1rithout the authority of Con&ress or the Secretary of War. That it will 

deprivc the state and its citizens who are ripe.rian ovmers of the UI1djminished 

flovr of the stream to which they arc entitled by the common law as a.dopted by 

both States. That it will injuriously affect water power and the a.bility 

to develop it. That it vnll injuriously affect thG sanita!7 conditions of tho 

laver. That it vnll do the same to the industrial usc of it. That it vnll' 

increase the salinity of the lovrer po.rt of tho river and of Delaware Bay to 

the injury of the oystor industry thero. Tho.t it will injure tho shad 

fisheries. Tho.t it vnll do tho SnIDe to tho municip~l v~tcr supply of tho 
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New Jersey tovms and cities on the Hiver. Tha.t by 10V/Grine; the level of the 

water it will injure the cultivation of adjoining lands; and finally, that 

it will injuriously affect the PQver for recreational purposes. The bill 

also complains of.' the chenge of' watershed, already disposed of; denies the 

necessity of the diversion; charces extravaCaY1t use of present supnlies, and 

alleges that the plan will violate the Federal Hater Power Act, (but see U.S. 

Code, Tit. 16 § 821,) interfere vlith interstate commerce, prefer the ports 

of New York to those of New Jersey ond vr.i.ll tako the property of New Jersey 

and its citizens without due process of law. 

The tlhstcr finds that tho above-n&~ed tributarios of the Delaware are 

not navigable waters of the United states at and above the places wh~re the 

City of Hew York prop03es to erect de.ms. Assuming the,t l'elief by injunction 

still rright be proper if a substro1tial diminution within the limits of navi­

gability was threatened, United States v; ilio Grande Dam & Irrigation Co., 

174 U.S. 690, 109, he called as a witness General George B. Pillsbury, Assist­

ant Chief of Engineers of the United states Army. who Was well acquainted 

with the River and the plen, and Who; althouch not speaking officia.ll.ly for the 

War Department, satisfied the Master's mind that the navigable capacity of 

the Rivor would ~ot be impaired. Of course in that particular as in some 

otho rs New York tuke s the ri sk of the future. If the Wal' Departm(mt should 

in tho future chango its prvsont disinclination to interfero, Now York would 

have to yield to its docision, and the possible experiences of tho future may 

make modifications of the pIon o.s it now stands necessary in unforeseen par­

ticulars. This will be providod for in tho decree. Subject to those con­

siderations and to what remains to bo said the New York plan as quo.lified 

1101'0 is roasonably llOCeSSo.ry. SOfie; plo..n must be formod and soc,n ncted upon, 

and tnking into account the superior quality of t~e wutor rnd tho other o.d­

vantages of the proposed sito over others, it at l0~st is not arbitrury or 

beyond tho freedom of choice that must be left to New York. 
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With regard to water ~oy.rer the Master concludes that any future plan 

of New Jersey for constructing dams would need the consent of Congress and 

of the states of New York and Pennsylvania and j though possible as a matter 

of engineering, probably would not pay. He adds that there is no such show­

ing of a present interest o.s to entitle New Jersey to relief. New York v. 

Illinois, 274 U.S. 488, 490. New Jersey v. Sargent, 269 U.S. 328. We have 

spoken at the outset of the more gen~ral qualifications of' Now Jersey's rights 

as against anothor State. The 1~stor finds that the taking of 600 millions 

of gallons daily from the tributaries vall not mat0rially affeot tho River 

or its snnitary condition, or as a source of municipal wuter supplyj or for 

industrial USGS, or for agriculture; or for the fishories for shad. Tho 

effect upon th~ use for reoroation and upon its reputation in that regard 

\nll be somewhat more sorious as .rill be tho effoct of incroased salinity of 

tho Rivur upon the oyster fishorius. The total is found to bo groater than 

New Jorsey ought to bour j but the damage can bo removod by reducing the draft 

of New York to 440 million gallons daily; constructing an efficient plant for 

the treatment of sewage entering the Delaware or Neversink (the main source 

of present pollution,) thereby reducine the or~anic impurities 85%. and treat­

ing the effluent with a germicide so as to reduce the Bacillus Coli originally 

present in the sewage by 90%; and finally, subject to the qualifications in 

the decree, when the stage of the Delaware fails bolow .50 c.s.m. at Port 

Jervis, New York, or Trenton, New Jersey; by releasing water from tho im­

pounding reservoirs of NGW York, sufficient to restore the flow at those points 

to .50 c.s.m. We are of the opinion that the Master's report should be 

confirmed and that a dooree should bo entered to the following effect, subjeot 

to such modifications as may bo ordored by tho Court hQrcafter. 

1. The injunction prayed for by New Jorsoy so f~r as it would rostrain 

tho Stato of New York or City of Now York from diverting from the Dolawuro 

You are Viewing an Archived Copy from the New Jersey State Library



10� 

Rivor or its tributaries to the New York City wnter supply tho oquivulent 

of 440 million gnllons of wntor daily is doniud, but is granted to restrnin 

tho snid Str.te nnd City from diV0rting wo.tor in oxcess of tho.t umount. Tho 

denial of the injunction as above is subject to the follo\ving conditions. 

(a) Before any diversion shall be made an efficient plant for 

the treatment of sewage at Port Jervis, New York, shall be constructed and 

the sewage of Port Jervis enterinG the Delawal'e or Neversink m.vers shall be 

treated to such an extent as to effect a reduction of 85% in the organic im­

purities. And the effluent from such plo:nt shall be treated with a chemical 

germicide, or othenvise, so that the B. coli originally present in the sewage 

shall be reduced by 90%. 

Untreated industrial waste from plants in said town of Port Jervis 

shall not be allowed to enter the Delav,rare or Neversink mvers, and the treat­

ment of such industrial wastes shall be such as to render the effluent practi­

cally free from suspended matter and non-putrescent; and said treatment of 

sevrage and industrial waste shall be maintained so long as any diversion is 

made from tho Delaware River or its tributaries. 

(b) At any time the stage of the Delaware :uver falls below 

.50 c.s.m. at Port Jervis, Now York, or Trenton, New Jersey, or both (.50 c.s.m. 

being equivalont to a flow of 1535 c.r.s. at Port Jervis and 3400 c.f.s. at 

Tronton),1~ter shall be r~leased from one or more of the impounding reservoirs 

of New York City in sufficient volume to restore the flow at Port Jervis and 

Trenton to .50 c.s.m., provided, hovvever, that there is not required to be 

released at any time water in excess of 30% of the diversion area yield, and 

the diversion area yield having been ascertained to be 2.2 c.s.m., the maxi­

mum release required shall be 30% of that amount, or .66 cubic feGt per second 

per square mile of 'the areas from vffiich water is diverted. 
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In determining the quantity of water to be released so as to add to the 

flow of the Delaware River, the Neversink River shall be treated as if it floweC 

into the Delaware River above Port Jervis, and the numb~r of second feet of 

water released from the impoundine; reservoir on the Neversink River shall be 

added to the number of second feet of water released from other reservoirs, 

so as to determine whether the quantity of water, required by this decree to 

be released, has been roleased. 

(c) That the State of New Jersey and the Co~~onwealth of Pennsyl­

vania, through accredited representati'Tes, shall at all reasonable times have 

the right to inspect the dams, reservoirs and other works constructed by the 

City of New York and to inspect the diversion areas and the inflow, outflow 
I 

and diverted flow of said areas, and to inspect the meters and other apparatus 

installed by the City of New York and to inspect all records pertaining to 
I 

inflow, outflo~ and diverted flow. 

2. The diversion herein allo;~d shall not constitute a prior appropri~ 

I 

ation and shall not give the State of New York and City of New York any superi­

ority of right over the State of New Jersey and Commonwealth of Pennsylvania 

in the enjoymont and use of the Delaware River and its tributaries. 
I 

3. The prayer of the intervener, Commonwealth of Pennsylv~~iQ, for tho 

present ~llocation to it of the equivalent of 750 million gallons of water 

daily from the Dela.ware :D.vor or its Ponnsylvania tributaries is denied "ri. thout 

prGjudice. 

4. The prayer of the Commonwoalth of Pennsylvania for the appointment 

of a river m~stor is deniod vrithout projudico. 

5. This docree is yrithout prejudico to the Unitod States and particu­

larly is SUbject to the parQn10unt nuthority of Congress in respect to nQvi­

gation nnd navigo.ble wOotors of the United states, and 5ubjeet to tho powers 

of tho Socrotnry of War xnd Chief of Engineors of tho United st~tes Army in 

respect to navigation and navigable waters of the United states. 
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6. 1u:J.y of the parties hereto, complainant, defendants or intervenor, 

may apply at the foot of thi s decree for other or further action or relief 

and this Court retains jurisdiction of the suit for the purpose of any order 

or direction or modification of tbis decree, or any supplemental decree that 

it may deem at any time to bo proper in relation to the subject matter in 

controvorsy. 

7.· The costs of the CO-US3 shall be divided and shall be paid by the 

parties in the following proportions: State of New Jersey 35 per cent., 

City of New York 35 per cent~, state of New York 15 per cent., Commonwealth 

of Pennsylvania 15 per cent, 

The Chief Justice and l~, Justice Roberts took no part in the consideration 

or decision of this case. 
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