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Complaint.

B orough o f  Eidgefield, a copy  o f  which is hereto annexed and made 
a part hereof, fo r  the sum o f $10,300.00, which the said defendant 
agreed to pay to the plaintiff.

3. P laintiff has in all things perform ed the said contract accord-
1 0  ing to its terms and the terms o f  its specifications and plans therein;

referred  to, except in the particulars hereinafter stated.

4. On M ay 16, 1917, while plaintiff was going about the com ple-
tion o f  the said contract, the defendant decided not to com plete the 
said w ork and prevented the p laintiff from  com pleting the same and 
com pelled him to stop w ork before  the same was completed.

5. The fa ir  value o f  the work, labor and m aterials, done and per-
form ed by the plaintiff under said contract up to said last mentioned 
date, was the sum o f $8900.00 and the amount o f  m oney paid by the

20 defendant on account o f  said contract is the sum o f $5231.59, leaving 
a balance due thereon o f  the sum o f $3668.41.

6. On account o f  the defendant preventing plaintiff from  com -
pleting the said contract p laintiff claims the sum o f $280.00 which 
is a fa ir  profit on the com pleting o f  the said work.

P laintiff claims as damages on the first count the sum o f  $3948.41. 

Second Count:
4 .  P la in tiff repeats paragraphs 1, 2, 3 and 4 o f  the first count.

t# u
2. The defendant during the progress o f  said w ork and by  resolu-

tions o f  the M ayor /and B orough Council, with the approval o f  the 
B orough  Engineer, the said defendant duly adopted on October 25, 
1916 and F ebruary  \ 14, 1917, directed the construction o f  certain 
changes and additional works in the said sewage disposal plant fo r  
which no unit price was provided in the said bid proposal or contract 
and the amount o f  which additional w ork and changes directed by  
said two resolutions was the sum o f $13,258.75.

4 0  3. A t the time plaintiff stopped w ork under the order o f  the
defendant, o f  M ay 15, 1917, the amount o f work; labor and materials 
perform ed and furnished by  hiip under said tw o resolutions was 
the sum o f $13,237.43.

4. The amount o f  payments made to plaintiff on account o f  labor 
and m aterials perform ed  and furnished under said two resolutions 
was the sum o f  $7851.78.

5. P la intiff claims a balance due under this second count o f 
$5385.65.

50
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Complaint. - ,V

Third Count: m v :l  > j ■ jr. r
1. P laintiff repeats paragraphs 1, 2, 3 and 4 o f  the first count.
2. On Septem ber 13, 1916, during the progress o f  said work, the

said B orough  Engineer ordered in w riting the p la in tiff to make 
certain  changes on the sludge beds, form ing a part o f  the said sewage i o  
d isposal system, at a cost o f  $1844.19. r  ̂ ■

3. The defendant paid plaintiff on account o f said item the sum 
o f  $1567.56.

4. P laintiff claims a balance due under this third count o f  $276.63. 

Fourth Count :
1. P laintiff repeats paragraphs 1, 2, 3 and 4 o f  the first count.

2. A t  the time p la intiff claims w ork was stopped by  the defendant, 
the defendant took possession o f  the said works and appropriated  
to its own use and fo r  its own benefit, a large quantity o f  lumber, 
mason m aterials, equipment, and other goods and chattels o f  the 
plaintiff o f  the value o f  $2020.37.

3. P la intiff claims under this count the sum o f  $2020.37.

Fifth Count:
1. P laintiff repeats paragraphs 1, 2, 3 and 4 o f  the first count.

2. A fte r  the plaintiff started w ork on the said contract, the de-
fendant decided to make certain changes in the m ethod o f  construe- 30 
tion thereon and directed the p laintiff to discontinue w ork while 
plans and specifications were being prepared and the changes con-
sidered and decided upon.

3. D efendant prom ised to pay to the p la in tiff any loss or damage 
due to the said shutting down o f  his w ork under the defendant’s order 
but has not done so.

4. The amount o f  loss sustained by  the p la in tiff by  reason o f  
said discontinuance o f  his w ork as aforesaid, including m oneys paid
out and expended fo r  w ages and maintenance o f  his plant, and other 40 
matters, is the sum o f $1708.00.

5. P laintiff demands as damages under this count the sum o f 
$1708.00.

Sixth Count :
1. ~ P laintiff repeats paragraphs 1, 2, 3 and 4 o f  the first count.

2. A fter  p laintiff was directed to discontinue w ork in  M arch,
1917, he desired and attem pted to rem ove his plant from  the said 
work. 50
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Complaint*

3. The defendant prevented the plaintiff from  removing his said 
plant and it was forced  to remain upon the site o f  the said work for  
a long period o f time thereafter, to wit, from  March 1917 to Mav 
1917. f  ■

io  J -  During said last mentioned period the plaintiff was forced by 
the said action o f the defendant to lay out and expend large sums 
o f money fo r  wages o f engineers, watchmen, laborers and others and 
for  the rental and upkeep o f the said plant to the extent o f $1240.26.

5. Plaintiff claims damages under this count o f  the sum o f 
$1240.26.

Seventh Count:

1. P laintiff claims under all o f  the said counts the sum of 
$25,000.00.

H O W E  & D A V IS , 
Attorneys for Plaintiff.

M O N TH LY ST A T E M E N T .

Office Phone 5062 Residence Phone 4332
/. v. , Orange, N. J. March 27, 1917.

Borough o f Ridgefield, New Jersey

1916

To C H A R L E S IP P O L IT O , Dr. 
General Contractor 

252 Main Street

Nov. 1 Bill rendered as per itemized state-
ment on file with the Borough o f

Nov.
Ridgefield 264.89

1 Bill rendered as per itemized state-
1 ment on file with the Borough o f

Ridgefield 1846.80

2111.69
Less credits 267.50 1844.19

W o r k  D o n e  u n d e r  R e s o l u t i o n  o f  O c t . 25, 1916. 
Dec. 1 Bill rendered as per itemized state-

ment on tile with the Borough o f 
50 Ridgefield 2455.24
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Dec. 31 Bill rendered as per itemized state-
ment on file with the Borough o f 
Ridgefield 3317.04

1917
Jan. 31 Bill rendered as per itemized state-

ment on file with the Borough o f IP
Ridgefield 3849.31

March 1 Bill rendered as per statement item-
ized on file with the Borough o f 
Ridgefield 2477.95

March 27 A s per bill attached 1137.89

13237.43 13237.43
Total Contract price with the B or-
ough o f Ridgefield 10300.00 20Less stone, cement, channel iron, labor 
required to finish contract 1400.00

Amount due on contract 8900.00 8900.00
Plus 20% on unfinished work as above 
stated 280.00 280.00

1916 Material delivered on work not yet 
u sed :

Ang. 1 E. Kiernan Co., as per bill attached 250.55
Sept. 1 E. Kiernan Co., as per bill attached 260.61

1916 30
Oct. 1 E. Kiernan Co., as per bill attached 464.72
Oct. 31 E. Kiernan Co., as per bill attached 213.90

1189.78

| *. Plus 15% profit 178.36

1368.24
Less credits as per allowance 
made on estimates for  month
o f Nov. 1916 40
5894 F. B. M. at $27 Per M $159.13 
2000 “  “  “  2 x 6  T. G. A t
$35 70.
25 pieces 2 x  8 x  14 circular 15.68

4 pieces 6 x 6 x 22 13.70
20 “  2 x 6 x  16 11.20

F or Month o f December
850 F. B. M. at $20 per M 
300 “  “  “  2 x  6 at $20

17.00

Per M 9.00
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Mo n t h  o f  Ja n u a r y  
1528 F. B. M. A t $25 P er M 38.20 333.91 1034.33

10

Total carried forw d. 
Am ount B rought F orw ard

.1916 Ma t er ia l  Deli ver ed  on  W o r k  No t  Y e t  U sed

Aug. 1 Carrugated B ar Co., as per bill at-
tached 306.28

Aug. 8 B. D. W ood  Co., as per bill attached 68.61
Aug. 15 B. D. W ood  Co., as per bill attached 46.92
Aug. 17 B. D. W ood  Co., as per bill attached 139.62
Oct. 14 B. D. W ood  Co., as per bill attached 85.14
Nov. 14 B. D. W ood  Co., as per bill attached 52.89

20 1917
MarchL 1 Charles Ippolito , as per bill attached 158.40

Plus 15% profit 857.86

Plus 15% profit 128.68

1916
Nov. 1 A s  per bill rendered fo r  accrued

damage 1358.00
30 Dec. 1 A s per bill rendered fo r  accrued

damage 350.00
F o r  extra charge in dism antling plant
as ordered by  the B orough 100.00

Grand T otal due

Re c ei ve d  b y  Ca s h
1916

. Sept. 13 $2550.00
40 Oct. 13 1275.00

Nov. 13 2974.15
Dec. 11 2247.09

1917
Jan. 13 2335.12
Feb. 10 3269.57

25295.95
25295.95

986.54

28090.49

Balance due
$14650.93 14650.93 

13439.56
50
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1916 Material delivered on work ordered as extra 
work for January and February 1917, as per 
itemized bill on file with Borough of Ridgefield:
E. Kernan Co., for lumber $196.11
Nicholas Scioli, for stone 174.25
Carrugated Bar Co., for steel 170.58

$540.94
This charge of $540.94 is included in January 

and February 1917 itemized bill for extra work 
on file with the Borough of Ridgefield.

10

Office Phone 5062
MONTHLY STATEMENT.

Residence Phone 4332 
Orange, N. J. April 30, 1917. 

Borough of Ridgefield, New Jersey 
To CHARLES IPPOLITO, Dr.

General Contractor 
252 Main Street

E x t r a  w o r k — Jetting and Driving Piles— Foundation at Sewerage 
Plant.

L a b o r

225 hrs. Foreman at $1.10 : 247.50
30 days Watchman ' “  3.00 90

20

30

(Subject to correction) 4 .7 4 % 

R e n t a l

One Month Derrick,
Hoisting Engine, 
Centrifugal Pump 
Pulsometer 
Concrete Mixer 

24" gauge and. cars

Plus 15%

a
( i

i (

< (

( i 
< (

((

337.50
15.99 353.49

250.
125
125

75
100
50 725.

1078.49
161.77

40

$1240.26
50
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Complaint— Proposal.

NOTICE TO BIDDERS
P r o p o s a l s  f o r  c o n s t r u c t i n g  s e w e r a g e  s y s t e m  a n d  f o r  c o n s t r u c t i n g  

s e w e r a g e  d i s p o s a l  p l a n t , in accordance with the specifications and 
under the terms of the contract as herein set forth, addressed to the 

1 0  Mayor and Council of the Borough of Ridgefield, Bergen County, 
New Jersey, enclosed in sealed envelopes, will be received at 9 o ’clock 
P. M., on April 19th., 1916, at a meeting of said Mayor and Council 
to be held in the Borough Hall at Ridgefield, N. J.

Each bid must be delivered by the bidder in person or by his agent, 
and no bids will be received previous to the hour designated in this 
notice and no bids will be received thereafter. Bids will be opened 
immediately and the contents there will be publicly announced, and 
recorded upon the minutes.

Plans and specifications may be seen and blank forms of proposals 
2 0  obtained at the office of Borough Engineer, Broad and Columbia 

avenues, Morsemere, N. J. A  charge 'of $5.00 will be made for plans 
and specifications furnished to applicants therefor, this charge to 
be refunded upon the return in good condition, of the plans and speci-
fications to the Borough Engineer.

Each proposal must be made on one of the forms herein and must 
be accompanied by a certified check payable to the order of the Bor-
ough of Ridgefield. The amounts of said certified checks shall be as 
follows: For the construction of the Sewerage System, $2,500. For 
the construction of the Sewerage Disposal Plant, $1,000.00. *

3 0  The bidder whose proposal shall be accepted will be required within 
ten days after the date of notice of award if given to said bidder in 
person or by mail, to execute a contract in the form herein, and to 
furnish a bond in the form herein in an amount equal to the total 
contract price for the work as computed from the accepted bid signed 
by the contractor as principal and by a surety company acceptable 
to and approved by the Mayor and Council as surety. In case the 
bidder receiving the award should fail to execute the contract and 
file the bond as aforesaid, the certified check accompanying his pro-
posal shall be deemed forfeited to the Borough of Ridgefield as liqui- 

40 dated damages. ■

The checks of unsuccessful bidders will be returned to them within 
three days after the award of the contract, or within two weeks after 
opening the proposals, if no award is made within that time

The contractor will be required to commence work within two weeks 
after the execution of the contract and complete the work within time 
periods thereafter as follows: For constructing Sewerage System
Ten Months. For constructing Sewage Disposal Plant, Three Months’ 

The contractor will be paid, on or before the 10th. day of each month 
5 0  85 per cent, of the value of the work done in the preceding calendar
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Complaint— Proposal.

month as estimated and certified to the Mayor and Council by the [ 
Engineer. Of the remaining 15 per cent, one-half will be paid three 
months and one-half six months after the date of the final approval 
of the completed work by the Mayor and Council.

The attached list of quantities will be used in comparing proposals, 
but bidders are hereby informed that these quantities, or any of 
them, may not be even approximately correct, and each bidder must 
judge for himself as to the quantities that will be required in the 
construction of the work, from his own examination of the plans and 
specifications and local conditions.

Unbalanced bids, showing disproportionate or irrelative unit prices, 
will be held to be evidence of bad faith on the part of the bidder, 
sufficient to warrant the rejection of such bids.

The Mayor and Council reserve the right to award a contract for 
the Sewerage System, or the Sewerage Disposal Plant, or both, to 2 0  

one bidder or to different bidders or to reject any or all bids.
It is to be understood that wherever the wTords, “ Borough o f Ridge-

field”  or “ Mayor and Council”  are used herein, they shall be held 
to mean Municipal Corporation of The Borough of Ridgefield, or its 
successor or successors.

CLARENCE D. INMAN,
FRANK D. ROYLANCE,
W ALTER G. BROOKS,

Seiver Committee of Borough of Ridgefield, N. J.
30

LIST OF QUANTITIES
A list of items is stated in the original but omitted here, as it is 

not pertinent to the controversy.
»

Contingent Extras
Concrete for concrete sewers 
Flooring and foundation lumber
2 0  cu. yds. concrete not shown on drawings 4 0

5000 b. ft. sheeting and shoring left in 
1 M. b. ft. forms for concrete
300 cu. yds. earth excavation not included otherwise 
30 cu. yds. rock excavation not included otherwise 
6  in. tile underdrain in separate trench 
1 0 0  lin. ft. 6  in. tile underdrain 6  ft. deep or less ■
50 lin. ft. tile underdrain 6  to 8  ft. inc. 8  ft.
50 lin. ft. 6  in. tile underdrain 8  to 10 ft. inc. 10 ft. r ‘ -
4 in. tile underdrain in separate trench ' c q
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100 lin. ft. 4 in. tile under drain 6 ft. deep or less 
50 lin. ft. 4 in. tile underdrain 6 to 8 ft. inc. 8 ft.
50 lin. ft. 4 in. tile underdrain 8 to 10 ft. inc. 10 ft.
3 in. tile underdrain in separate trench

100 lin. ft. 3 in. tile underdrain 6 ft. deep or less 
50 lin. ft. 3 in. tile underdrain 6 to 8 ft. inc. 8 ft.
50 lin. ft. 3 in. tile underdrain 8 to 10 ft. inc. 10 ft.

Sewer disposal plant, complete, including tank, sludge bed com-
plete, pipe line from tank to sludge bed, sludge bed to affluent pipe, 
affluent pipe from tank to creek, all as per drawings and specifications, 
lump sum.

PROPOSAL
20 To th e  M a y o r  a n d  C o u n c i l ,

R i d g e f i e l d , N. J.
The undersigned bidder hereby proposes to construct a sewerage 

system and-a sewage disposal plant, or either, in the Borough of 
Ridgefield, N. J., in accordance with the drawings, specifications and 
form of contract herein.

The bidder has carefully examined the notice to bidders, drawings, 
specifications and form of contract and bond, visited the site of the 
proposed work, and observed and ascertained all conditions and lim- 
itations applying to said work or effecting cost of its performance 
by the bidder.

The bidder proposes to perform the work, including the furnishing 
of all materials, labor, tools, machinery, apparatus and equipment 
requisite to the full and proper completion of said work and of each 
of its items, at and for the prices below stated, all of which include 
excavation and backfilling:

(Note:—Bidders may bid on either the Sewerage System or Sewage 
Disposal Plant, or both.)

40 Sewerage System
List omitted as not relative to this controversy.

Contingent Extras 
Concrete for concrete sewers,

Per cubic yard—Nine dollars $ 9 0 0

Flooring and foundation lumber,
Per thousand feet B. M.—Fifty dollars . $50.00

Concrete not shown on drawings, in place,
Per cub yard— Ten dollars50 $10.00
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Sheeting and shoring, left in place,
Per thousand feet, B. M.— Forty-five dollars $45.00

Forms for concrete, left in place,
Per thousand feet, B. M.— Sixty dollars $60.00

Earth excavation, not included otherwise,
Per cubic yard—One dollars and fifty cents $ 1.50 10

Rock excavation.
Per cubic yard-—Four dollars $ 4.00

6  in. tile underdrain in separate trench 6  ft. deep or less 
Per lineal foot— Seventy cents $ .70

6  in. tile underdrain, 6  ft. to 8  ft. deep including 8  ft.
Per lineal foot— Eighty-five cents $ .85

6  in. tile underdrains, 8  ft. to 1 0  ft. deep, including 1 0  ft.
Per lineal foot— One dollar and twenty cents $ 1.20

4  in. tile underdrain in separate trench 6  ft. deep or less ■
Per lineal foot— Seventy cents $ .70

4  in. tile underdrain, 6  ft. to 8  ft. deep including 8  ft.
Per lineal foot—Eighty three cents $ . 8 8

4  in. tile underdrains, 8  ft. to 1 0  ft. »deep, including 1 0  ft.
Per lineal foot— One dollar and fifteen cents $ 1.15

3  in. tile underdrain in separate trench 6  ft. deep or less 
Per lineal foot— Sixty-five cents $ .65

3  in. tile underdrain, 6  ft. to 8  ft. deep, including 8  tt.
Per lineal foot— Seventy-five cents $ .75

3  in. tile underdrain, 8  ft. to 1 0  ft. deep, including 1 0  ft.
Per lineal foot—One dollar and ten cents $ 1 . 1 0  30
Sewage disposal plant, complete, including tank, sludge bed com-

plete, pipe line from tank to sludge bed, sludge bed to affluent pipe, 
affluent pipe, from tank to creek, all as per drawings and specifi-
cations.

Lump sum—Ten thousand three hundred dollars $10,300.00' • I
The bidder proposes and agrees to perform any or all work classi-

fied as Contingent Extras, and any or all work required in the con-
struction of the sewerage system and sewage disposal plant for which 
unit prices are not provided herein, including the furnishing of the 40 
materials and labor therefor and as each or all of the items of said 
work, including Contingent Extras, will accept in full payment the 
actual cost to the bidder of the materials and labor used in its con-
struction, plus fifteen per cent., (15%), the Borough of Ridgefield to 
have the option of paying for Contingent Extras, or any o f  them, at 
the unit price or prices bid* or at cost plus fifteen per cent., (15%), 
as occasion for said work is done, in such case.

The bidder agrees to furnish to the Mayor and Council of the 
Borough of Ridgefield, full itemized accounts and vouchers of the
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cost of all materials and labor furnished as above on the basis of 
cost plus fifteen per cent., (15% ); that the charged cost of materials 
shall be only the commercial value thereof at the site of the work; 
that the charged cost of labor shall be only the amount paid or pay-
able to the workmen, foreman or superintendent at the site, for the 

1 0  time they are actually employed on the work for which charge is 
made; and that the percentage shall include the use, purchase price, 
rental and transportation of tools, plant, scaffolding and equipment, 
liability insurance, all charges for general supervision and adminis-
tration, all charges for permit, faithful performance bond, interest 
on working capital and anticipated profits.

The bidder admits and agrees that the prices bid herein are based 
on the bidder’s own conclusions as to the amounts and quantities of 
work to be performed, the character of the soil, and the nature and 
extent of the risks, involved.

The bidder will accept and award of either contract or both con-
tracts on which prices are bid herein, and if awarded both contracts, 
will deduct from all units prices.............. ...per cent, thereof.

The bidder agrees to execute a contract in accordance herewith 
and furnish the required bond within ten (1 0 ) days after the accept-
ance of this proposal, and that in default thereof the certified check 
accompanying this proposal shall be forfeited to the Borough of 
Kidgefield as liquidated damages and not as a penalty.

The bidder accepts and agrees to all the conditions and require-
ments set forth in the N o t i c e  t o  B i d d e r s , herein and expressly con- 

3 0  cedes and acknowledges the right of the Borough of Ridgefield to 
reject this proposal if the prices bid are unbalanced, disproportion-
ate or irrelative, or if the Mayor and Council shall decide that the 
undersigned is not the lowest responsible bidder for said work, or 
shall decide to reject all bids.

References as to experience in the construction of sewerage, are 
as follows:— (Give place, date, kind and cost of work).
1905— Orange, N. J. sewers $ 1 5  0 0 0

1905-06 West Orange “  $140*000
40 1912 Newark N. J. “  $ 60 000

1908 Auburn, N. Y. “  $ llo ’o00
1909 Haverstraw, N. Y  “  $ 9 5  QOO
1910-11 Madison, N. J. “  $110,000
1912-13-14 Schenectady, N. Y. sewers $330*000
and many others.

This proposal is made without collusion or fraud, without any 
connection with any other person or persons making a proposal for 
the same work, and the names of all persons interested in it as prin- 

5 0  cipals are as follows:
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Name Charles Ippolito 
Address 252 Main St., Orange, N. J.

Name........................... .. . .......
Address...................................................

Name........................... .................
Address.. . . .................................... .

Signature of Bidder Charles Ippolito 
Address of Bidder 252 Main St., Orange, N. J.

Bated April 19th 1916.

SPECIFICATIONS
For

CONSTRUCTION OF A SEWERAGE SYSTEM AND
DISPOSAL PLANT

In the
Borough of Ridgefield, Bergen County, New Jersey 

Scope of Contract
The Contractor shall furnish all materials, labor, tools, and equip-

ment, necessary properly to prosecute and fully complete the work 
described in these specifications or shown on accompanying draw-
ings, including everything necessarily involved, and which can reason-
ably be inferred, to make the work complete, and including every-
thing herein mentioned to be furnished or performed in the prosecu-
tion of the work.

The drawings herein referred to are:
1. General Plan.
2. Profiles.
3. Detail Sheet.
4. Pumping Stations.

ENGINEER’S SUPERVISION
Whenever the word ‘ ( Engineer? ’ is  used herein it is understood to 

refer to the Engineer or principal of the Engineers employed by and 
acting under the authority of The Sewer Committee of the Borough 
of Ridgefield, New Jersey.

The work shall be carried on under the supervision of the En-
gineer, or of his properly authorized assistants and inspectors.

All work done and materials furnished shall be subject to such 
inspection and tests as may be deemed necessary by the Engineer,

10

20

30

40

50
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and all work and materials which do not conform to the require-
ments of the specifications will be rejected. The Engineer shall have 
the right to mark rejected materials in such manner as will clearly 
show that they are not to be used in the work.

The Engineer shall have the right to inspect any materials which 
1 0  have passed a previous inspection, should the same, in his opinion, 

seem to have deteriorated in quality or become damaged, and to 
reject for causes hereinbefore stated.

All sewer pipe, iron pipe, castings and cement, shall be inspected 
by the Engineer before being hauled to the work. The Contractor 
shall afford the Engineer sufficient, safe and proper facilities for 
making inspection and tests, and allow him free access to all yards, 
ware-houses, factories, sheds or other places where materials to be 
used in the work are'placed or labor in connection with the work is 
being done.

The pipe laying, tile laying, brick laying, concreting, cementing, 
bottoming, and the first two feet of backfilling, shall be under the 
special supervision of the Engineer, and whenever any work of this 
character is done without his supervision or that of one -of his author-
ized representatives, or whenever any improper work is done, said 
Engineer shall have the right to cause it to be reconstructed, relaid, 
recemented, uncovered, and refilled, as the case may be, at the Con-
tractor’s expense.

Contractor’s Supervision and Employees 
30

The Contractor shall give frequent and adequate personal super-
vision to the work, at the site, and shall at all times be represented 
on the work by a competent superintendent, who shall be satisfactory 
to the Engineer.

Copies of approved plans and specifications shall be kept on the 
work at all times.

The Contractor shall employ competent and skilled foremen and 
experienced mechanics and laborers, and must promptly discharge 
any man or men who refuse or neglect to obey the orders of the 

40 Engineer, or who are considered by him to be incompetent or dis-
orderly.

Patents and Royalties
The Contractor shall pay all royalties and license fees, and save 

the Borough of Ridgefield harmless from loss on account of suits or 
claims of any kind for infringement or patents on materials, plant, 
equipment or processes used in the work or in its construction, or 
for the use therein of patented articles or processes.

50
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Order of Procedure
The Contractor shall begin and proceed with it only where directed 

and approved by the Engineer, who shall have the right to decide 
where and at what time each part of the work shall be undertaken 
and continued, provided he enables the Contractor to keep his work- -̂ q 
ing force fully employed.

Alignments, Grades, Etc.
All work must be constructed in conformity with lines and grades 

indicated by the stakes and grade bars to be set by the direction of 
the Engineer.

The Contractor shall furnish all stakes and grade bars required 
for lines and grades on construction work, and all assistance required 
in driving and setting them, without extra compensation; and in case ■ 
the Contractor fails to preserve them, or if they are removed or dis-
turbed the cost of resetting them shall be charged to said Contractor.

The sewers will be located on the centre line of the street, wherever 
practicable, but the Engineer shall have the right to locate them to 
one side or the other of the centre line, and to change their location 
whenever obstructions are met with, which in his opinion, make a 
change of line desirable.

The line of trenches shall be indicated by stakes Set at one side of 
the trench. A width of at least two feet on the side of trench where 
the stakes are placed shall be kept free from obstruction, as the work 
progresses. ■

The Contractor shall preserve all street monuments or survey 
markers which may be encountered in the excavating done by him, 
and they must not be disturbed or removed until the Engineer has 
been notified and has properly located them.

All sewers must be laid in a straight line and on a straight grade 
between the changes of direction and grade established by the En-
gineer. All pipes shall be laid true to line by plumbing down from 
overhead to each pipe, or by establishing a true line near the bottom 
of the trench, or otherwise, as may be directed by the Engineer, and 
the acceptance of any sewer depends, among other things, on its 
true position as to line and grade.

The Engineer shall furnish lines and grades as promptly as pos-
sible, but the Contractor shall have no redress for delays unless he 
shall have given twenty-four hours notice in writing to the Engineer 
that such lines or grades will be needed.

Protection and Precautions.
All excavations, embankments, materials, rubbish, heaps and other 

obstacles and ercumbranees incident to the work, must be strongly gQ
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barricaded, and their presence clearly indicated by red lights kept 
burning between sunset and sunrise. -

All official regulations and ordinances relating to such precautions 
n̂ d safe-guards, and for the protection of persons and property, 

10 mus  ̂ faithfully complied with by the Contractor, who must assume 
all liability in consequence of their disregard or violation.by himself 
or his employees or agents.

At street crossings, where ordered by the Engineer suitable bridges 
with guard rails, for the use, convenience and safety of the public, 
shall be constructed and maintained by the Contractor.

The Contractor shall conduct his work in such manner as will 
afford the greatest protection to persons and property. He shall 
shore up, keep in position, protect, repair, replace and make good, as 
may be necessary, all buildings, walls, fences, bridges, tracks, poles, 

20 wires, pipes, conduits or other property injured, or liable to be in-
jured, during the progress of the work or inconsequence of its con-
struction, and shall replace and make good all paving, surfacing, 
highways, sidewalks, street crossings, ditches, private roads or other 
property disturbed or injured during the progress of or in conse-
quence of the construction of the work.

The Contractor shall also be held responsible for all waste of water, 
gas or electricity by leakage from or breakage of pipes or wires 
caused by or due to his acts and omissions.

Watchmen shall be employed upon the work at night whenever, in 
30 opinion of the Engineer, it shall be necessary for the protection 

of the public.
Only suitable and safe appliances and machinery may be used in 

the work herein specified, and any appliance or machine which the 
Engineer deems to be unsafe or unsuited for the work to be per-
formed, shall, upon his order, be removed from the work.

No stationary boiler shall be used, by or on behalf of the Con-
tractor or any sub-contractor, until, unless or except as such boiler, 
its parts and appliances shall be in conformity with any and every 
State, Departmental and Municipal rule, regulation and requirement 

40 if any, applicable thereto at the place of such use, and shall have 
been thus or otherwise proven to the satisfaction of the Engineer to 
be safe, suitable and proper for such use.

No larger quantity of explosives may be kept in the line of the work 
than will be actually required for the twenty-four (24) hours work 
next insuing, and such supplies must be separated as much as pos-
sible and kept in a fireproof structure and under lock, the key of 
which shall be only in the hands of the foreman or other equally 
trustworthy person. The amount of explosives kept in any one place 

50 must not exceed the limit permitted by the ordinances of the Bor-
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ough. Caps and exploders must not be kept in the same place with 
dynamite, and other explosives. During freezing, weather, special 
precautions must be taken as to the care and manipulation of dyna-
mite.

In blasting every possible precaution shall be taken by the Con-
tractor to prevent accidents or injury to persons or property, and 
the material to be blasted shall be carefully and properly covered 
with timbers or ties chained together, or with a heavily weighted rope 
mattress, when the blast is ignited.

The Contractor shall be responsible for the whole work until com-
pleted and accepted, and shall be liable for all damages or injury to 
persons or property resulting from blasting operations, or from 
neglect in properly guarding trenches or encumbrances or from any 
other cause connected with the prosecution of the work.

If the Engineer deems the precautions taken by the Contractor 
to be inadequate he may order additional protections and should the 
Contractor or his men neglect to put up and maintain such suitable 
protection as is required by these specifications, the Engineer or the 
authorities of the Borough of Ridgefield may immediately, and with-
out notice to the Contractor furnish materials and put up and main-
tain such protection as is deemed necessary, and the cost thereof shall 
be paid by the Contractor.

All expenses incurred for protective measures herein specified, and 
for repairs and replacements, shall be born by the Contractor;

PILING OF EARTH AND MATERIALS.
The Contractor must so conduct his operations that traffic may al-

ways be maintained on the streets and driveways and that public 
business may be carried on without interruption.

All materials delivered for the work shall be neatly piled, and the 
excavated material shall be placed so as to cause the least possible 
inconvenience to the owners of neighboring property and to the 
public. Fire hydrants must be kept clear and accessible. Driveways 
and streets crossings must not be obstructed, and the Contractor 
shall provide and maintain suitable bridges, guards-rails, barricades 
and signs, at his own expense, where and as directed by the Engineer.

Material shall not be distributed nor piled along the line of the 
work in excess of such quantities as are needed to avoid delaying the 
work in which they are to be used.

10
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Construction in Excavation.

No water shall be allowed in or around the sewers or other work 
constructed until the cement in the joints, masonry or concrete is 
properly se t; and no pipe, masonry or concrete shall be laid in water, 

10 nor joints made under water, except by and with written permission 
o f the Engineer and under his direction.

W here required by the Engineer the Contractor shall excavate in 
advance o f  the completed sewer and lead the water into sumps by 
means o f narrow channels at one side o f the trench, these channel,
and sumps to be refilled with sand or gravel as the sewer construction 
advances.

W here pumping is done from  sumps in the bottom o f the trench, 
the C ontractor must use great care to avoid undermining or weaken-
ing the sewer or appurtenances.

In quicksand and other soft or shifting bottom, and in all trenches 
from  the bottom o f which water cannot be kept down, or when water 
enters or stands in the bellholes o f sewers, such additional means for 
the proper performance o f the work shall be used as may be required 
by the Engineer, and all these requirements shall be fulfilled by the 
Contractor without extra compensation.

The Contractor must take effective precautions to prevent sand, 
rubbish or other substances from  entering the sewer or underdrains! 
He must keep the trenches clear o f water at all times, and shall, at 
his own expense, provide and operate all pumping machinery and other 
appliances necessary for  that purpose, and when a trench is left for  

' the night, or work is stopped by storms, or on leaving the work for 
any reason, the ends o f the sewers and underdrains must be closed 
with plugs properly caulked and cemented. When removing caps 
from  branches to make connections, great care must be taken to pre-
vent the entrance o f earth, mortar, rubbish, etc., into the sewers or 
underdrains.

W here ordered by the Engineer the sewer or masonry shall be laid 
on and supported in concrete, or on a wooden flooring, in such man- 

4 0  ner and Position as the Engineer shall specify. W hen so ordered said 
concrete or flooring will be paid for  at the contract price established 
therefor. No payment will be made, as an extra, fo r  form s used for  
concrete unless the Engineer orders said form  left in place.

A ll pipes and tiles shall be graded by measurement with a rod from  
an overhead line set parallel to the grade o f the sewer by the En-
gineer. The Contractor shall furnish measuring rods fo r  this pur 
pose. The bottom o f each rod shall be fitted with an angle iron long 
enough to rest on the interior bottom o f the pipe when the rod is 
held plumb. The Contractor shall also provide grade lines o f fine 

5 0  strong material (braided fish-line) which must be kept at all times



19

Complaint— Specifications.

taut enough to prevent any sagging when stretched between the grade 
bars.

The settlement or injury o f any sewer, underdrain or masonry, by 
reason o f insufficient support, im proper backfilling, settlement o f back-
filling, or from  any other cause, must be rectified by the Contractor 
at his own expense. 10

Settling Tank.

The Contractor shall clear an area sixty feet (60) ft. in diameter 
on the site o f the tank, removing all turf, peat, or other material 
down to the clean sand. The material excavated shall be so placed 
that it will be kept free from  refuse o f the trimmings o f the site, so 
Chat it may be used for  banking ground around the tank after its 
completion.

This having been done a double circle o f piles o f good, sound oak, 2 0  

spruce or other timber cut from  live trees, free from  all defects, shall 
be driven. The inner circle to support the lower walls o f  the tank; 
the outer circle to support the upper section o f the tank as shown on 
the drawings. These piles shall not be less than seven inches (7 
inches) at the small end and not less than ten inches (10 in.) at the 
butt and shall be driven with a hammer not less than two thousand 
pounds (2000 lbs.) in weight, the heads properly protected by rings 
to prevent splitting, and driven until the piles does not lower more 
than three inches (3 in.) under three (3) blows o f the hammer falling 
ten (10 ft .) . These piles having been driven the work o f excavating ^  
shall be begun and when this has reached the proper depth, piles are 
to be sawed off at the proper elevation and upon them are to be built 
the form s for  the concrete work. A ll form s are to be built in a sub-
stantial manner and o f timber o f such strength as to prevent any 
bulging after the placing o f the concrete. They shall be set perfectly 
true to the lines and dimensions shown on the plans and all concrete 1 

so form ed shall be smooth and uniform  without any irregularities 
and conform ing exactly with the shapes and dimensions on the plans.

During the excavation the Contractor shall employ necessary pumps 
or other means for  keeping the excavations free from  water at all 40 
times where concrete work is being done and until it is thoroughly 
set.

The reinforcement shall be bars o f mild, open hearth steel having 
a tensil strength o f  52.000 to 60.000 pounds per sq. in. before de-
formation, with elastic limit o f not less than half the ultimate strength 
and show an elongation o f 25% in eight inches (8 in .). They shall be 
deformed, by twisting, corrugating or other means satisfactory to the 
Engineer, shall be uniform  as to deform ation from  end to end and 
such deform ed bars shall show an increase in elastic limit o f at least

50
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50 per cent, and in ultimate strength o f  25 per cent, above the 
strength obtained p rior to deform ation.

The reinforcem ent shall be placed in the form s exactly as shown 
on the drawings and the Contractor shall em ploy suitable means to 
prevent any displacem ent o f  the reinforcem ent when the concrete is 
placed in the form s. W hen the form s are placed fo r  the vertical 
wall fo r  the upper section o f  the tank they shall rest upon the outer 
circle o f  piles which are to be cut o ff at the proper elevation. The 
concrete form ing all parts o f  the tank shall be com posed o f  one (1 ) 
part cement, two (2 ) parts clean sharp sand, fou r (4 ) parts broken 
stone, each particle to be o f  such size as w ill pass in any direction 
through a two inch (2 in.) ring and not less than one quarter inch 
(one-fourth) inch in any dimension. Concrete must be thoroughly 
m ixed by  not less than fou r (4) turnings and until thoroughly homeo- 
genous, im m ediately put in place in layers o f  not over six (6 ) inches 

“  and im m ediately and thoroughly tam ped until the water in it flushes 
to the surface. The concrete com posing the upper vertical wall o f  
the tank and form ing the surrounding channel, the inlet channel and 
the circular distributing channel in the center o f  the tank shall be 
placed within form s o f  plain matched lumber.

The apron or comb separating the tanks, also the inner surface o f  
the main wall o f  the upper portion  o f  the tank shall be finished par-
ticularly smooth and uniform . The surface o f  the concrete com -
posing the lower chamber, including the bottom  o f  the tank and the 
under side o f  the apron to the top o f  same shall be painted or coated 
after the concrete has becom e sufficiently hard and d ry  as determined 
by the E ngineer with three (3 ) coats o f  an approved bituminous 
coating equal to and similar to the Am erican Asphalt Rubber Com -
pan iesy P ioneer M ineral Rubber Coating fo r  Concrete, each coat 
being allowed to set and harden before  the next is applied. The Con-
tractor shall furnish and set all cast iron  pipes, i-beams, channels, 
platform s, baffles, scum boards and other appurtenances as shown on 
the drawings and to  be included in his price fo r  the work. H e shall 
also provide and place a two inch (2 ) lead pipe around the inside o f 

40 the tank in the low er chamber as shown on the drawings, the thick-
ness o f  metal being not less than one-quarter inch (1-4) with holes 
one-eight inch (1-8) in diameter, drilled in a horizontal diam eter o f  
the pipe tow ard the center o f  the tank and separated about eight 
inches (8 in .) apart. H e shall also make the necessary water con-
nections fo r  the use o f  this pipe.

The sludge p ipe from  the tank to the sludge-drving bed shall be 
8 in. cast iron  pipe the same as specified under “ i r o n  p i p e  s e w e r s / '

50
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Sludge-D rying Beds.

The Contractor shall rem ove all grass and vegetation from  the 
surface at the location o f  the bed. U pon the cleaned surface shall 
be spread clean steam boiler clinkers or cinders which shall be 
sprinkled with water and tam ped and rammed thoroughly solid and 
firm and true to the lines and grades as shown and marked on the 
plans. The surrounding embankments shall be brought up in layers 
about nine (9 in.) inches in thickness each sprinkled and rammed.

U pon the Cinders prepared a clay bed shall be form ed com posed 
o f  fou r (4) parts selected approved clay to one (1 ) part fine, clean 
sharp sand. The clay and sand shall be tam pered or w orked and thor-
oughly m ixed in a suitable box with the proper amount o f  w ater to the 
consistency o f  m ortar, entirely free from  lumps or any irregularities 
o f m aterial before placed on the cinder bed. W hen placed on the 
cinder bed the clay shall be tamped, puddled and screened to a solid 
com pact mass and graded as shown. A fter  the bed has dried out 
sufficiently the surface shall be sprinkled and rolled with a light 
roller until thoroughly com pact and smooth and true in lines and 
grades.

F ou r inch (4 in.) vitrified tile pipe in two foo t (2 ft.) lengths shall 
be laid on the clay bed as shown on the plans. Strips o f  cheese cloth 
or light muslin about six inches (6 in .) wide shall be placed around 
the joints and the upper ends o f  the lines be securely closed with 
cement m ortar or other approved stopper.

The six inch (6 in.) drain pipe shall have the necessary number o f  
T-branches to connect the fou r inch (4 in .) lateral lines. U pon the 
clay bed and tile shall be placed a six inch (6 in.) layer o f  broken 
stone ranging in size from  one inch (1 in.) to two and one-half inches 
(2%  ins.). U pon this shall be placed a six inch (6 in.) layer o f 
broken stone ranging in size from  one-quarter inch (%  in .) to one 
inch (1 i n . ) ; upon this shall be placed a one and one-half inch ( iy 2 
in.) layer o f  broken stone from  one-sixteenth inch (1-16 in.) to one- 
quarter inch ( !4  in.) in size, and upon this a finishing layer o f  m or-
tar sand two inches (2 in.) thick. The latter shall be thoroughly 
screened and washed and only clean sound material, free from  dust 
and dirt shall be used in form ing the bed.

The six inch (6 in.) outlet drain passing through the side or ’bank 
of the bed shall be hub and spigot vitrified pipe and joints made with 
cement m ortar as specified fo r  sewers as fa r  as the outer edge o f  the 
bed, and from  this point to its connection with the outfall sewer or 
effluent pipe leading to Overpeck Creek, it shall be cast iron  same as 
specified under “ i r o n  p i p e  f o r  s e w e r s . ”
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Outlet P ipe From  Settling Tank.

Furnish and lay the outlet pipe from  the settling tank to the point 
o f outlet shown on general plan, a total length o f approxim ately 360 
feet o f 20 in. cast iron pipe to be in all respects as specified under 

j[Q “ i r o n  p i p e  s e w e r s / ’ pipe to have continuous fall to outlet and be 
supported by  such piling and platform , masonry, concrete or other 
means as may be necessary to hold the entire line in a permanently 
unyielding and immovable position, said means o f support to be such 
as will meet the requirements and approval o f the Engineer. That 
part o f the line across land unwatered at low tide shall be laid in a 
trench at least 2y2 feet deep. That point o f  the line in Overpeck 
Creek to be placed so that the top o f the pipe at all points is below the 
bed o f the Creek.

20 Miscellaneous.

Although the Engineer may assent to special means for  prosecut-
ing the work in difficult cases, this shall not relieve the Contractor of 
responsibility as to the result.

In making the final estimate o f work the horizontal length o f the 
sewer shall be used, without regard to the grade on which it is laid, 
and no deduction will be made for  space occupied by Y-branches, 
lamp-holes or manholes, and it is understood that the price bid for 
each o f these items is a price over and above the price bid for  straight 

30 sewer. A t flush-tanks the sewer measurements will terminate at the 
center o f  the adjoining lamp-hole.

The Contractor must provide suitable conveniences fo r  the use of 
the men employed on the work, and shall not allow the same to become 
nuisances.

CO N TRAC T

T h i s  A g r e e m e n t , between the B o r o u g h  o f  R i d g e f i e l d , Bergen 
County, New Jersey, a municipal corporation by the M a y o r  a n d  

40 CouNCIL thereof, hereinafter called the Borough, and Charles Ippo- 
lito, o f Orange, New Jersey, hereinafter called the contractor.

W i t n e s s e t h , that the contractor agrees:
1. To construct the sewage disposal plant in the Borough o f R idge-

field, in strict compliance with the accompanying drawings and speci-
fications, which together with the notice to bidders and the con-
tractor ’s proposal, are to be construed as part o f  this contract. The 
drawings referred to a re : O f the Sewerage System, General Plan, 
Profiles and Detail Sheet; o f  the Sewage Disposal Plant, Details o f 
Settling Tank and Details o f  Sludge D rying Bed.50
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2. Not to sublet or assign this contract, nor any rights, claims nor 
payments thereunder, without the written consent of the Borough.

And the Borough agrees:
1. To pay to the Contractor in current funds, in the manner and 

at the times stated in the specifications and notice to bidders, the 
prices stated in the bid submitted by the contractor, provide'd how-
ever that should any portion of the work done under the contract 
require repairs prior to the expiration of three (3 ) months from the 
date of the final approval of the completed work, and the contractor 
fail, neglect or refuse to repair the same within ten (10) days after 
date of written notice from the Mayor and Council, the Mayor and 
Council may have work done and deduct the cost of same from the 
retained percentage and provided further that the making of any 
payment on account, shall not be deemed an acceptance of any part 
of the work.

It is understood and agreed by and between the parties hereto that 
the work included in this contract is to be done under the direction 
of the Engineer and is to be subject to the inspection at all time» of 
the said Engineer and the Mayor and Council, and that as to the 
true construction and meaning of the plans, details and specifications, 
the decision of the Engineer when approved by the Mayor and Coun-
cil shall be final, and also that any additional drawings and explana-
tions necessary to detail and illustrate the work to be done, are to be 
furnished by the Engineer and that the Contractor does agree to 
conform to and abide by the same, so far as they are consistent with 
the purpose and intent of the original drawings .and specifications.

Should the Contractor refuse or neglect to supply a sufficiency of 
properly skilled workmen or o f materials o f ' the proper quality-or 
fail in any respect to prosecute the work with promptness and dili-
gence, or fail in the performance of any of the agreements herein 
contained, the Borough shall be at liberty, after three days notice 
in writing to the Contractor, to provide any such labor and materials 
and to deduct the cost thereof from any money then due or thereafter
to become due to the Contractor.

This contract shall bind the contractor and the Borough, and their 
respective successors, heirs, executors, administrators, and assigns.

In  w i t n e s s  w h e r e o f , this agreement is executed this 16th day of
Mav 1916, bv the B o r o u g h  o e  R i d g e f i e l d .

y’ ’ ■ by CHARLES ENGLEHARDT
Attest:

C h a s . B. W i l s o n  
Borough Clerk.

And by the contractor 
C h a s . I p p o l i t o
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Answer.
Filed October 10, 191—

B E R G E N  COU NTY C IR C U IT COURT.
10 ---------- ------------------------------------------ i_________________

C h a r l e s  I p p o l i t o , )

Plaintiff, /
vs. [ Action at Law.

B o r o u g h  o p  R i d g e f i e l d , B e r g e n  C o u n t y , N e w  /  Answer.
J e r s e y , a municipal corporation, \

Defendant. )

20 . r̂ îe defendant, Borough o f Ridgefield, a municipal corporation
situate in Bergen County, New Jersey, says—

A n s w e r  t o  F i r s t  C o u n t .

1. Defendant admits the first and second paragraphs.
2. Defendant denies the third and fourth paragraphs.
3. Defendant admits that it has paid plaintiff $5231.59 on account 

o f the original contract price as alleged in paragraph five, and denies 
the remaining allegations o f said paragraph.

4. Defendant denies the sixth paragraph.

F i r s t  D e f e n s e  t o  F i r s t  C o u n t .

1. Defendant will object that under the facts alleged in the first 
count, plaintiff cannot recover the fa ir value o f the work, labor and 
materials alleged to have been furnished by him, but that p la in tiff’s 
damages, i f  any, are limited to such a proportion o f the entire price 
fixed by his contract with defendant, as the fair cost o f the work done 
by plaintiff bears to the fa ir cost o f  the whole work, and in respect 
to the work not done, such profits as the plaintiff would have realized 

40 by doing it.

S e c o n d  D e f e n s e  t o  F i r s t  C o u n t .

1. Defendant will object that plaintiff cannot recover anything 
on the facts alleged in the first count, because compliance with the 
follow ing condition o f the contract is not alleged:

“ The contractor will be paid, on or before the tenth day o f each 
month, 85 per cent, o f the value o f work done in the preceding calen-
dar month as estimated and certified 'to  the M ayor and Council by 

50 the engineer. O f the remaining 15 per cent, one-half will be paid
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three months and one-half six months, after the date o f the final 
approval o f the completed work by the M ayor and Council. ”

A n s w e r  t o  S e c o n d  C o u n t .

1. Defendant repeats its answer as above to paragraphs one, two, 10 
three and four o f the first count, which paragraphs are repeated by 
plaintiff as paragraph one o f the second count.

2. Defendant admits that on October 25th, 1916 and February 
14th, 1917, defendant by resolution o f its M ayor and Borough Coun-
cil, with the approval o f the Borough Engineer, directed the con-
struction o f certain work in the said sewage disposal plant fo r  which 
no unit prices were provided in p la in tiff’s bid, proposal, or con-
tract, as alleged in paragraph two, and denies the remaining allega-
tions o f said paragraph.

3. Defendant denies the third paragraph.
4. Defendant admits that it has paid plaintiff $7851.78 on account 

o f the increase o f the original contract price by reason o f the afore-
said resolution, as alleged in paragraph four, and denies the remain-
ing allegations o f paragraph four.

A n s w e r  t o  T h i r d  C o u n t .

1. Defendant repeats its answer as above to paragraphs one, two, 
three and four o f the first count, which paragraphs are repeated by 
plaintiff as paragraph one o f the third count.

2. Defendant admits the second paragraph.
3. Defendant admits paragraph three.

A n s w e r  t o  F o u r t h  C o u n t .
i

1. Defendant repeats its answer as above to paragraphs one, two, 
three and four o f the first count, which paragraphs are repeated by 
plaintiff as paragraph one o f the fourth count.

2. Defendant denies that the value o f the materials mentioned in 40 
paragraph two is $2020.87 and admits the remaining allegations o f 
said paragraph.

A n s w e r  t o  F i f t h  C o u n t .

1. Defendant repeats its answer as above to paragraphs one, two, 
three and four o f the first count, which paragraphs are repeated by 
plaintiff as paragraph one o f the fifth count.

2. Defendant denies the second, third and fourth paragraphs.
50
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A n s w e r  t o  S i x t h  C o u n t . :<m'
1. D efendant repeats its answer as above to paragraphs one, two, 

three and fou r o f  the first count, which paragraphs are repeated by  
p la in tiff as paragraph one o f  the sixth count.

10 2- D efendant denies the second, third and fourth  paragraphs.

A s a first defense to the S e c o n d ,  T h i r d , F o u r t h , F i f t h  and S i x t h  
counts, defendant will object that plaintiff cannot recover anything on 
the facts alleged in the second, third, fourth, fifth and sixth counts, 
because com pliance with the follow ing condition o f  the Contract is 
not a lleged: 4s*

“ The contractor will be paid , on or before  the tenth day o f  each 
month, 85 per cent, o f  the value o f  w ork done in the preceding calen-
dar month as estimated and certified to the M ayor and Council by

20 ftie engineer. O f the rem aining 15 per cent., one-half will be paid 
three months and one-half six months after the date o f  the final ap-
proval o f  the com pleted w ork by  the M ayor and C ouncil.”

W M . J. M O R R ISO N , JR ., /  
Attorney for Defendant.

Reply.
F iled  O ctober 29, 1917. ■' J

30 ■ " ;
B E R G E N  C O U N TY  C IR C U IT  CO U RT.

C h a r l e s  I p p o l i t o ,

Plaintiff,

40

B o r o u g h  o f  R i d g e f i e l d , B e r g e n  C o u n t y , N e w  
J  ERSEY,

Defendant.

Afition at Law. 

Reply.

The plaintiff replies to the answer o f  the defendant, as follow s : .... 

Under First Count :—
1. P laintiff says that under the law the defendant has not cor-

rectly stated the rule fo r  the measure o f  damages in its first defense 
to first count but that the true rule is as stated in the p la in tiff ’s com -
plaint.

2. P laintiff says replying to defendant’s second defense to first 
count (a ) that the duty o f  presenting certificate to the M ayor and50
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Reply.

Council was on the defendant and not on the p la in tiff; (b ) that the 
estimate or certificate referred  to had reference to paym ent to the 
contractor fo r  the w ork proposed in accordance with the contract 
and had no reference to paym ent to the contractor fo r  wTork done 
when he was prevented by  the defendant from  com pleting the w ork 
Jche contract called fo r  in this case; (c )  that i f  the w ork done was not 
estimated or pertified to the M ayor and Council by  the Engineer on 
or before  the tenth day o f  the month or at any time before  p laintiff 
began this suit* the failure to so estimate and certify  was the fault 
o f the defendant or its agents or servants and that the right o f  the 
plaintiff to recover was not affected in any w ay w hatsoever b y  
fa ilu re ; (d ) the paym ents o f  85% and 15% at the times referred  4 o  
as quoted from  the contract are not applicable to the p la in tiff ’s 
demand herein and refer to m onthly paym ents and final paym ents 
where the w ork progressed to com pletion but not where the plaintiff 
was prevented from  doing the w ork as in this case; (e ) i f  the de-
fendant had in its possession at any time p rior to the commencement 
o f this suit an estimate or certificate o f  its engineer alleging the 
sum due to the p laintiff less than the p la in tiff ’ s demand, the; p la iptiff 
is not bound by  such estimate or certificate; ( f )  the defendant clis  ̂
pensed with such estimate or certificate and made it im possible for 
either the p la in tiff or defendant to secure the same by  having ¿ q. 
engineer to make such estimate or certificate and by fa iling  to ap-
point any fo r  that p urpose ; (g )  i f  such certificate w ere necessary 
(which p laintiff denies) the defendant w aived its right to same, , 1

F u r t h e r  R e p l y . r  -

10

20

30

In reply  to the defendant’s defense to the second, third, fourth*’ 
fifth and sixth counts o f  the p la in tiff ’ s com plaint, p laintiff repeats 
his reply as above fu lly  stated in his reply  to second defense to first 
count, which reply is here repeated by  plaintiff.

H O W E  & D A V IS , \  
Attorneys for Plaintiff.

40

50
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Amendment to Answer.
Filed March 10, 1919.

B E R G E N  COU NTY C IR C U IT COURT.

C h a r l e s  I p p o l i t o ,

vs.
Plaintiff,

Action at Law.

B o r o u g h  o f  R i d g e f i e l d , B e r g e n  • C o u n t y , N e w  /  Amendment 
J e r s e y ,  [  to Answer.

Defendant.

B y leave of  ̂the Court the defendant amends its answer by adding 
thereto the follow ing defenses:

D e f e n s e s  t o  t h e  F i r s t  a n d  S e c o n d  C o u n t s .

Defendant will object that the contract mentioned in paragraph 
two o f  first count, a copy o f which is annexed to and made a part o f 
the complaint, and the resolutions mentioned in paragraph two o f  the 
second count are ultra vires the defendant, in that there was no com-
mon standard m  said contract fo r  the competitive bidding on the 
work, because said contract provided that any or all work required 
on the construction o f the sewage disposal plant fo r  which unit urices 
were not provided therein, should be done and paid fo r  at actual cost
ot the materials and labor used in its construction plus fifteen per 
cent. •

S e c o n d  D e f e n s e  t o  t h e  S e c o n d , T h i r d , F o u r t h , F i f t h  a n d

S i x t h  C o u n t s .

J *1? defendant 7 ' 11 0,)j ect that the contracts, express or implied on 
which these counts are based, are ultra vires the defendant because 
m violation o f  Chapter 342 o f the Law o f 1912, P. L. p. 593.

W M . J. M ORRISON, JR .,
Attorney for Defendant.

50
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Reply to Amendment to Answer. i

Reply to Amendment to Answer.
Filed March 14, 1919.

B E R G E N  CO U N TY C IR C U IT COURT.

C h a r l e s  I p p o l i t o ,
Plaintiff,

vs.

B o r o u g h  o f  R i d g e f i e l d , B e r g e n  C o u n t y , N e w  

J e r s e y ,  et at.,
Defendants.

Action at Law.

Reply to 
Amendment 
to Answer of 
Defendant.

10

Plaintiff replying to amendment to answer o f defendant, says: 20

1. Plaintiff denies the defenses to first and second counts, as 
stated, in defendant’ s amendment to answer.

2. Plaintiff denies the second defenses to the second, third, fourth, 
fifth and sixth counts, as stated in defendants amendment to answer.

H O W E  & D A V IS ,
Attorneys for Plaintiff.

30

40

50
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B E R G E N  C IR C U IT COURT.

Char l es Ippol it o ,

10 Plaintiff, f
against

Bor ough of  Ridgef iel d,
Defendant. '

Before
Ho n . W il l ar d W. Cut l er ,
Judge, and a Jury.

20
Hackensack, N. J., A pril 2nd, 1919, 10 A . M.

A ppearances:
Messr s. Howe  & Davis (by  Mr. D avis), fo r  the plaintiff.
W il l iam J. Mor r ison, Jr ., for the defendant.
A  ju ry  was duly empaneled and sworn.
Mr. Davis opened the case to the ju ry  for  the plaintiff.
Mr. M orrison opened the case to the ju ry  fo r  the defendant.

30 W ILSO N , called as a witness on behalf o f the plain-
tiff, having been first duly sworn, testified as follow s:

Direct examination by Mr. Davis.

Q Mr. W ilson, do you hold any official position in the Borough 
o f R idgefield! A  Yes, sir; the position o f borough clerk.

Q And how long have you held that position? A  Twenty-two 
years.

Q You were holding it in 1916? A  I  was.
Q And as the clerk, have you the possession o f  all the tow n ’s 

40 papers? A  Yes, sir.
Q The minute books? A  Yes, sir.
Q And the contracts? A  Yes, sir.
Q W ill you produce, Mr. W ilson, please, the minute books fo r  

1916 and 1917? Do you produce them? A  I  do.
(Books produced.)

Q The 1916 book is designated in what way? A  B y number, I 
presume.

The Court. Number what?
The Witness. Number seven, your Honor.



31

Charles B. Wilson, direct.

Q The 1916 book is designated in what manner, Mr. W ilson ; what 
number is it ?

Mr. Morrison. I  think it runs in two books. There is 1916 
in No. 7, and it Would run into No. 8.

Q And the 1917 minute book, is that all in number eight! A  10 
Yes, sir; that runs to December 26th, 1917. That would be all in 
there (indicating).

Mr. Davis. I  offer in evidence, if your H onor please, minute 
books numbers 7 and 8 o f the borough.

Mr. Morrison. Now, if the Court please, I  suppose we do ' 
not want those books in this record, entire.

Mr. Davis. I  offer them in evidence fo r  the purpose o f
reading extracts from  them. I  offer in evidence those por-
tions o f the minute book that relate to this Ridgefield sewer 20 
matter. I  think Mr. M orrison and I  can agree on that.

The Court. Then suppose you do that. You offer such 
portions o f them as you want. Y ou offer the books as a 
whole, but you want to refer to such portions as are relevant.

Mr. Davis. I  d on ’t suppose there is any need o f having
them m arked!

The Court. No, it is a public record.
Mr. Davis. Shall we designate Minute Book No. 7 as E x-

hibit P. 1 ! 2Q
(Minute Book No. 7 was received in evidence and considered 

marked P. 1.)
(Minute Book No. 8 was received in evidence and considered 

marked P. 2.)
Mr. Davis. I  would like to get on the record, as it will 

save time— it is admitted by counsel— that the contract which 
I  will now refer to for  $10,300, between the Borough o f R idge-
field and Charles Ippolito, was awarded by the governing body 
after bids fo r  the same were advertised fo r  and proposals 
received by the council. 40

Mr. Morrison. Yes.
The Court. Admitted.

B y Mr. Davis. -

Q Mr. W ilson, have you with you a contract between Charles 
Ippolito and the Borough o f R idgefield! I  show you a printed book.
Is that the original contract! A  Yes, sir.

Mr. Davis. I  offer in evidence a document marked “ Orig-
inal contract, Borough o f Ridgefield with Charles Ippolito, 50
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Sewerage System ” — well, the only part o f that refers to our 
case is headed, “ D isposal .Plant, .Notice to Bidders, Specifica-
tions, Contract and B ond .”

Mr. Morrison. I  ob ject to the admission o f this book in 
' evidence, on the grounds stated in the amended answer which

was admitted a few  days ago, that this book is not binding, 
being a contract with the M ayor and Council did not have the 
power to make in the form  in wnich they attempted to make it.

The Court. W ell, w ouldn ’t it be competent evidence—  
would it be the question o f the effect o f it?

Mr. Morrison. They cannot properly offer in evidence any-
thing which isn ’t evidential.

The Court. Now, why isn ’t it proper?
Mr. Morrison. The reason it is not proper is the reason 

set forth in our answer, the first o f the reasons which were 
put in, that the M ayor and Council attempted to make a con-
tract which was beyond their powers, that this contract is not 
a valid contract.

The Court. W hy do you say they didn ’t have the power?
Mr. Morrison. The reason I  say that is that the contract 

contains a provision which destroys the competitive bidding 
feature to secure the lowest responsible bidder, which the 
statute requires. The contract provided fo r  a competitive 
bidding on certain work, a sewage disposal plant, and con-
tained another provision which destroyed the competitive 
feature, whereby they could go on and order, as they did go 
on and order, and Mr. Ippolito is now attempting to recover 
additional work at cost plus a certain percentage. Now, the 
feature o f cost, plus a certain percentage, is not in compliance 
with our statute, which requires municipal contracts, in excess 
o f $500, to be let on competitive bids. There is no competition 
there, and a large part o f the work which Mr. Ippolito has 
done is based on that non-competitive feature o f the contract. 

4 0  I  call your H on or ’s attention to the case o f Browning versus
the Freeholders o f Bergen County, where that situation arose, 
and where the Court o f E rrors and Appeals decided that 
the competitive feature was destroyed in that case, and the 
contract was a void one. Now, I contend that this contract is 
not binding on the borough as a municipality, and is therefore 
not evidential and should not be admitted.

The Court. W ould it be binding so. far as the work that 
they are authorized to have done?

Mr. Morrison. It seems to me, your Honor, it either stands 
50 o r  falls as a whole.
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The Court. Yon had better get that case you spoke about.
Mr. Morrison. I  will get all the cases, i f  your H onor will 

excuse me for  a moment. This is the case o f Browning 
against the Freeholders o f Bergen County, 79 New Jersey 
Law, 494, the second paragraph o f the syllabus is one which 
I  think affects this situation.

(Book handed Court.)
(Discussion.)
The Court. Now, Judge Davis, I  will hear what you have 

to say.
Mr. Davis. I f  your H onor please, in this bridge case—
The Court. That is where reported?
Mr. Davis. It is 79 Law, 494. It seems to me that the 

bridge case is not in point at all. In that case the provisions go 
were very similar, so far as the contract was concerned. The 
provisions o f that contract were very similar to the provisions 
o f this contract, and what they did there was to get lump 
sum bids, just as they did here, hut in that case, after getting * 
the lump sum bids, then the engineer— the county engineer 
took the bids, estimated what things were going to be done, 
and what were going to be left out, and what were going to 
be added, and then on the computation made by him in that 
way, before the contracts were awarded at all, a resolution 
was passed by the Board o f Freeholders, awarding the con- g.Q 
tract to the person who was found to be the lowest, according 
to these computations made by the engineer. The Court 
held that the lowest bidder should have gotten the contract, 
and that the lowest bidder was the man who put in the lowest 
lump sum bid.

(Discussion.)
The Court. I  shall admit this evidence— this contract.
Mr. Morrison. Y our H onor will allow me an exception?
The Court. Yes, take an exception. That will raise the ^  

question.
Received in evidence and considered marked P. 3.
D efendant’s counsel prays an exception to this ruling o f the 

Court.
Exception noted as ground o f appeal.

Q Have you, Mr. W ilson, the certificates o f the engineer fo r  pay-
ments made under this contract to Mr. Ippolito?

Mr. Morrison. I  have them here.
(Papers produced.) 50



Charles B. Wilson, direct.

Mr. Davis. They are not numbered.
Mr. Morrison. They are not numbered. They are lettered 

from  A  to L.
Mr. Davis. I offer in evidence engineer’s estimate and cer-

tificate, dated September 1, 1916, addressed to the— may I  read 
one into the record? I  think they are in practically the same 
form.

The Court. I  think it would be well to read one into the 
record.

Mr. Davis. (Reading.) “ E ngineer’s Estimate and Cer-
tificate No.--------------, September 1, 1916. To the M ayor and
Council o f the Borough o f Ridgefield. Gentlemen : Attached 
hereto is my estimate o f the value o f  the work done prior to 
the 1st o f September, 1916, by Charles Ippolito, contractor, 
under the contract made by said contractor with the Borough 
o f Ridgefield, fo r  the construction o f a sewage disposal plant 
o f  the Borough o f  Ridgefield, which estimate I  hereby certify 
to the M ayor and Council as correct.

“ Total value o f work to the 1st o f  September, 1916, $3000.00, 
85% thereof, $2550.00; less payments heretofore made to con-
tractor . Amount fo r  which payment should now
be made, $2550.00. Charles F. Blood, C. E., borough engineer
in charge o f work under aforesaid contract. Itemized estimate 
attached. ’ ’

Second page. “ September 1, 1916. M oney allowed Charles 
Ippolito on construction o f sewage disposal plant, September 

^Ist, $3000.00; less 15%, $450.00,”  carried out “ $2550.00. 
Charles F. Blood, engineer in charge.”

Attached thereto resolution for  said payment to Charles 
Ippolito : “ W hereas, the value o f the work done prior to the 
1st o f  September, 1916, by Charles Ippolito, contractor, under 
the contract made by said contractor with the Borough o f 
Ridgefield, has been estimated at $3000.00, and said estimate 
has been certified as correct by Charles F. Blood, borough 
engineer in charge o f said work, and

“ W hereas 85% thereof is $2550.00, and no payment has 
heretofore been made on account thereof

,  “ * 9 ^ erf 0!h b e , w resolved’ that a warrant befo r  $2550.00 to the order o f  Charles Ip polito .”
The Court. W hat is the date o f that resolution f

T1T e iS " °  date- That was p ass«!, according to Mr. M orrison ’s statement—  s
Mr. Morrison. September 6, 1916.
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The Court. Is it admitted that was passed at that time?
Mr. Davis. I  take it that is so.
Mr. Morrison. I f  the Court please, I  object to the o ffer o f  

all o f  these certificates. A s to certificates A  and B, there isn ’t 
any objection made other than the objection which your H onor 
has refused to sustain to the contract as a whole. Certificate 
C relates to the extra work on the order only by the borough 
engineer. W e object to that as an attempt to put into evidence 
something which is immaterial because the Borough w asn ’t 
obligated by the engineer’s orders, and as to certificates D,
E and F, they are certificates relating to the work done under 
the cost plus basis, and we contend that those are immaterial 
because the Borough couldn’t be obligated by  work done in 
that way.

Mr. Dains. W ell, I  was putting them in one at a time. 20
The Court. I  will admit the one you have just offered.
Exhibit P. 4.
Mr. Davis. The second estimate is marked “ B ,”  and this 

is the estimate o f October 1st, 1916,r showing total $4500; 15% 
held back, $675.00; that is $3825.00; amount paid to date, 
$2500.00, and amount due— I suppose that is the amount o f this 
estimate— $1275.00.

I  offer that in evidence.
Exhibit P. 5. 30
The Court. That would be October 4th %
Mr. Davis. That would be October 1st. I  offer also in 

evidence the resolution passed October 4th, 1916, directing the 
payment o f $1275.00 on that estimate.

Exhibit P. 6.
Mr. Davis. The third estimate up to November 1st— I 

think there are some items here Mr. M orrison wants to object 
to. I will read it. “ Estimate o f work under original contract 
to November 1st, $6154.81. Estimate o f extra work on sludge 
bed, as per Order No. 1, $1846.80, less refund as per Order No.
1, $267.50.”  Carried out “ $1579.30. Extra work on Im hof
tank as per Order No. 2, $264.89, total----------------- , less 15%,
$1199.85, amount paid to date $3825.00; amount due $2974.15.”  
W ith  resolution o f November 3rd, 1916, ordering the third pay-
ment o f $2974.15.

Mr. Morrison. Now, if  the Court please, as to that cer-
tificate, the defendant objects in part. But $1406.59 o f that 
applies to the contract as originally let. A s to that we simply

50
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renew the objection  which yonr H onor has already rnled on. 
The balance o f  that $1567.56 is fo r  w ork which was done on 
order or orders given by  the engineer, and we object. The 
borough as a m unicipality is not bound by an order given by 
the borough engineer without any form al action by  the M ayor 
and Council, and that therefore that part o f  the certificate is 
im m aterial in this case.

The Court. H ow  would that be com petent at the present 
time, M r. D avis?

Mr. Davis. W e expect o f  course to couple it up with the 
order o f  the engineer, and then the revocation o f  the order by  
the Council.

The Court. W ell, is it proper to o ffer it now unless you 
do that? M ark it fo r  identification.

Mr. Davis. M ay I  submit to the Court that this, on the face 
o f  it, Was ratified, no m atter whether the Council had prev i-
ously, by  resolution, authorized the m aking o f  this change, or 
whether the engineer has made it.

The Court. Y ou  haven ’t even got the ratification in yet.
Mr. Davis. Yes, sir, I  said the resolution ordered the pay-

ment o f $274.15, which included the extra w ork on the sludge 
bed, as per Order No. 1, was passed on the 3rd o f  N ovem ber, 
1916.

The Court. Y ou  offered  that resolution?
Mr. Davis. Yes, sir.
The Court. I  allowed it to come in subject to that extra 

w ork being shown, what it was, later on.
Mr. Davis. Yes, sir.
Juror No. 8. M ay I  ask a question right here?
The Court. Yes.
Juror No. 8. I  would like to know i f  we will be told what 

the total is,— the whole total when w e are through?
Mr. Davis. The whole total claim is around $13,000.00—  

nearer to $13,500. I  o ffer  the estimate o f  extra w ork— the 
heading is, “ Estim ate o f  extra w ork com pleted’, by  Charles 
Ippolito , on foundation fo r  Im h of tank, B orough o f  Ridgefield, 
N ovem ber 1st to N ovem ber 30th, 1916, a total o f  $1953.99, plus 
15%, $293.10, making a total o f  $2247.09,”  and the resolution 
o f  Decem ber 5th, 1916, ordering the paym ent o f  that $2247.09.

Mr. Morrison. I f  the Court please, the defendant objects 
to the adm ission o f  these papers marked D on the ground that
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this work was done on the cost plus basis, and exceeds $500 
in value, and therefore these papers are immaterial.

The Court. I will admit them subject to your objection.
(P. 7.)
Defendant’s counsel prays an exception to this ruling of the io  

Court.
Exception noted as ground of appeal.
Mr. Davis. I offer engineer’s estimate and certificate 

marked No. 5, dated January 1st, total value of work to the 
1st of January, 1917, $13,389.84 ; 85% thereof, $11,381.36 ; less 
payments heretofore made to contractor, $9,046.24. Amount 
for which payment should now be made $2335.12 ; with resolu-
tion of January 5th, ordering the payment of $2335.12.

Mr. Morrison. I make the same objection to this offer. 20
The Court. Yes, your objection will be noted.
Mr. Morrison. Exception.
(P. 8.)
Defendant’s counsel prays an exception to this ruling of the 

Court.
Exception noted as ground of appeal.
Mr. Davis. Engineer’s estimate and certificate dated Febru-

ary 1st, 1917, No. 6. Total value of work to the 1st of Febru-
ary, 1917, $17,236.39. 85% thereof, $13,650.93. Less payments 
heretofore made to contractor, $11,381.36. Amount for which 
payment should not be made, $3269.57 ; and also resolution of 
February 5th, 1917, ordering the payment of $3269.57.

Mr. Morrison. The defendant makes the same objection.
The Court. Overruled.
Mr. Morrison. Exception. 1
(P. 9.)
Defendant’s counsel prays an exception to this ruling of the

Court. 40
Exception noted as ground of appeal.
Mr. Davis. Estimate of March 1st, 1917. Total value of 

work to the 1st of March, 1917, $19,714.85. 85% thereof,
$16,757.62. Less payments heretofore made to contractor, 
$14,659.93, and amounts for which payment should now be 
made $2106.69, and the resolution of the 7th of March, 1917, lay-
ing on the table—passed by the Council, laying on the table 
this claim for February work.

The Court. What is the amount of that claim? 50
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Mr. Davis. $2106.69.
Mr. Morrison. The defendant makes the same objection.
The Court. Now, I  think that ought to be marked for  iden-

tification. X don t think that ought to be offered in evidence 
as it stands now. because it w asn ’t ratified by  the Council. 
Objection sustained this time.

Mr. Davis. Then I  ask it be marked for  identification.
The Court. Yes, it may be marked for  identification.
(Marked P. 10 fo r  identification.)
Mr. Davis. Estimate o f  A pril 1st, 1917, total value o f 

work to March 18th, 1917, $20,849.83. 85% thereof, $17,722.35; 
less payments heretofore made to contractor, $16,757.62.' 
Amount fo r  which payment should now be made $964.73. 
Signed by the engineer, with itemized statement attached, and 
there doesn ’t seem to be any action taken on it.

Mr. Morrison. The defendant makes the same objection to 
any offer.

The Court. Yes, objection sustained at this time.
Mr. Davis. I  offer it fo r  identification.
The Court. Yes.
(Marked P. 11 for  identification.)
Mr. Davis. Now, I  o ffer in evidence a bundle o f  vouchers 

m number six, and numbered 2164, 2240, 2282, 2313, 2400 and 
2424 o f  the Borough o f Ridgefield to Charles Ippolito, all fo r  . 
account o f improvements in pursuance o f certain resolutions 
that are marked on the voucher. H ad they better go in as 
a whole?

The Court. I  think so.
(S ix  papers received in evidence and marked as one ex-

hibit, P. 12.)

Juror No. 6. Do those vouchers represent receipts for 
those payments?

The Court. They are checks fo r  those payments. They
are hardly the receipts. They are the payments themselves 
You may read one.

1 wil1 read one‘ 1 wil1 take the first one, No. 
25o0, Borough o f Ridgefield, N. J., September 8th, 1916. Com-
mercial Trust Company o f Jersey City, Green Street Branch. 
Bay to the order o f Charles Ippolito— underneath it “ When 
countersigned by the collector $2550, for  account improve-
ments voucher No. -------, resolution 9 /6 /16 . Attest, Charles
B. Wilson, and endorsed Charles Ippolito.
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Juror No. 6. Could I  ask one more question1?
The Court. Yes.
Juror No. 6. Do any o f those represent any o f these con-

tested payments— that is, the cost plus payments?
Mr. Davis. Yes. Now, I  think I had better read from  j q  

the minute books the part that is pertinent at the present 
time.

The Court. V ery  well, read it.
Mr. Davis. I  take it that it isn ’t necessary to read the 

portions relating to the awarding o f the bids at all.
The Court. That is admitted.
Mr. Davis. Page 73, I  am reading from  Minute Book No.

8, page 73, beginning at the bottom of page 72, o f Minute 
Book No. 8, and the minutes o f the meeting o f October 25th, 2Q 
1917, o f the M ayor and Council—

Mr. Morrison. 1916.
Mr. Davis. (Reading.) “ W hereas, Charles F. Blood, bor-

ough engineer in charge o f the construction o f the sewage 
disposal plant, under contract heretofore made by and be-
tween the Borough o f Ridgefield and Charles lppolito , as 
reported to the M ayor and Council that certain work is re-
quired in the construction o f said sewage disposal plant, for 
which work no unit prices were provided for  in the bid or 
proposal made by said Charles lppolito. 30

“ Therefore be it resolved that the said Charles lppolito  
be and hereby is authorized and required to perform  the work 
shown and described in the drawings and specifications fo r  the 
said work, to be prepared by the borough engineer, and to 
be approved by the M ayor, and that he be paid for  said work 
in accordance with the provisions o f his proposal, which said 
proposal was made a part o f the said contract with the 
borough, provided, however, that no charge in excess of 
$10,258.75 shall be made or incurred without first obtaining 
the approval o f the M ayor and Council. 40

“ Resolved that a copy o f this resolution and o f said draw-
ings and specifications be delivered by  the borough engineer 
to said Charles lp p o lito .”

Mr. Morrison. I f  the Court please, the defendant objects 
to that being admitted in evidence in this case, because it 
is immaterial, the borough, as a municipality, not being bound 
by the action they pretended to take.

The Court. You may note your objection. I  am going to 
admit that. 50
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M r. Morrison. May I  have an exception running to that line 
o f testimony so that it will not be necessary fo r  me to object 
each time ?

The Court. Yes, you may take a general exception to all 
this line o f testimony.

D efendant’s counsel prays an exception to this ruling o f the 
Court.

Exception noted as ground o f appeal.
Mr. Davis. Minute Book No. 8, page 77 o f the minutes o f  

November 3rd, 1916. “ The borough engineer presented the 
follow ing fo r  endorsement by the Council and approval o f 
the M ayor: To Charles Ippolito, contractor, 252 Main street, 
Orange, New Jersey. 'D ear S ir : In regard to m y interpretation 
o f paragraph 2, page 4, o f  the specifications fo r  the construc- 

20 tion o f the sewage disposal plant, and in regard to which there
seems to be some , is that you are to receive the
actual cost o f  the follow ing: Labor and materials required 
properly to execute the work * * *. In connection with this 
matter I  will refer you to the first paragraph, page 55 o f the 
specifications.

“ Trusting this will clear up the matter, I  am, yours very 
respectfully, Charles F. Blood, borough engineer.”

A nd it was resolved that the foregoing communication re-
ceive the endorsement by the Council and the M ayor, au- 

30 thorized to approve the same.
Minute Book 8, page 122. This is a letter by Mr. Ippolito 

to the council.
“ Orange, N. J., December 3rd, 1917. Gentlemen: In ac-

cordance with the terms o f the resolution passed by the M ayor 
and Council on October 25th, 1916, covering expenditures o f 
$10,258.75, for  work for  which no unit prices were provided 
in the bid and contract, I wish to notify  you that the expendi-
ture under such resolution will reach the sum o f $10,258.75 
within the next few  days. The resolution o f October 25th, 
1916, requires me not to do any work contemplated in said 
resolution in excess o f  said sum, without first obtaining the 
approval o f  the M ayor and Council. I f  you desire me to 
proceed with the completion o f the work contemplated by said 
resolution, will you please state the necessary and proper 
action which will enable me to continue?

“ On motion, the communication was referred to the sewer 
committee, and the follow ing preamble and resolution adopted:

“ W hereas, the value o f the work done prior to the 1st day 
50 February, 1917, by Charles Ippolito, contractor, under the
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contract made by said contractor with the Borough o f R idge-
field, fo r  the construction o f a sewage disposal plant in the 
Borough o f Ridgefield, has been estimated at $17,236.39, and 
said estimate has been certified as correct by Charles F.
Blood, borough engineer in charge o f said work, and,

“ W hereas, 85 per cent, thereof is $14,650.93, and payments 10 
amounting to $11,381.36 having heretofore been made on ac-
count thereof,

“ Now be it resolved 'that a warrant be drawn to the order 
o f Charles Ippolito fo r  the sum o f  $3,269.57.”

Same minute book, page 132; minutes o f the meeting o f 
February 14th. It begins at the bottom of page 131.

Mr. Morrison. 131 is Ip p o lito ’s letter.
Mr. Davis. It begins on page 132. In reply to the com-

munication— that is, the communication from  Ippolito o f 2 0  

February 3rd, 1917, the follow ing preamble and resolution 
was adopted.

“ W hereas Charles Ippolito, by a letter dated February 
3rd, 1917, has reported to the M ayor and Council that the 
cost o f work now being done under resolution o f October 
25th, 1916, will reach the sum of $10,258.75 within the next 
few  days, and

“ W hereas, the work shown in plans and specifications 
mentioned in said resolution is not yet fu lly completed, and 

“ W hereas it is estimated that the cost o f completing the 30 
said work will not exceed the sum of $3,000,

“ Be it resolved that said Charles Ippolito be and is here-
by authorized to proceed with said work and complete the 
same, provided that no charge in excess o f said further sum 
o f $3,000 shall be made or incurred without first obtaining 
the consent o f the M ayor and Council.

“ And be it further resolved that a copy o f this resolution 
be delivered to the engineer and said Charles Ip polito .”

The same minute book, on page 141, under date o f February  ̂
28th. In response to the resolution adopted at the adjourned
meeting o f February 23rd, Mr. Alexander --------------------- >
sanitary sewer expert, made a preliminary report o f present 
sewer situation and illustrated with maps how a 
sewerage system might be installed, which would be o f great 
saving in operating costs to the borough, and at the con-
clusion o f the report it was moved that the report be referred 
to the Council as a committee o f the whole and that Mr. 
p  complete the work o f form ulating a system as
outlined by him, and to present same to the M ayor and Coun- 50
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cil i f  possible at the regular meeting to be held March 14th, 
and it was resolved that Mr. P. be and hereby is
consulting engineer at a sum not to exceed the sum o f $750, 
which amount is to be in addition to the amount awarded 
him at the adjourned meeting o f February 23rd, 1917.

Mr. Morrison. I f  the Court please, I object to that as im-
material. Mr. P. >s connection with the borough
seems to be as to sewer contract. This is as to the dis-
posal plant, and I d on ’t think it touches this matter in any 
way.

Mr. Davis. I  think it will be shown to touch the whole 
situation, i f  the Court please.

The Court. I  will allow it at this time and you may move 
to strike it out later if  it is not connected.

Mr. Davis. Page 144 in the same minute book and from  
the same meeting, resolution as follow s:

“  Resolved that the committee on sewers be and hereby is 
authorized to order Charles Ippolito to suspend until the next 
regular meeting o f the Council the work now being done under 
his contract with the borough, i f  and when in the opinion o f
Alexander P , consulting engineer, it shall be de-
sirable so to d o .”

The Court. Now, when was that!
^  Mr- Davis. That is the meeting o f February 28th, 1917. 
Page 150, minutes o f March 9th. A  letter from  Mr. Ippolito*
dated March 9th, 1917, to the M ayor and Borough Council 
of R idgefield:

“ This is to notify you that on March 8th, 1917, I  received 
notice m writing from  the chairman o f the sewer committee 
notifying me to stop all work at once. In pursuance o f said 
order I  have stopped the work, and take this opportunitv 
to notify you that I will not assume any obligation fo r  any 
damage that may be sustained to the work already done.

J  Respectfully yours, Charles Ippolito .”
“ On motion the communication was ordered filed.”
Page 154 o f the same minute book. Minutes o f March 14th 

Councdman Martiing presented the follow ing resolution: 
Resoived that the borough clerk be and hereby is instructed 

o notify  Charles Ippolito to stop all work upon the disposal 
plant and to remove from  the site o f  the work forthwith all 
ot his plant and to render the borough a statement o f the 
amount o f  materials he now has on hand. ’ ’

Page 163 o f the same minute book. Minutes o f March 28th. 
A  statement and letter was received from  Charles Ippolito.
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The statement showing all w ork done on disposal plant and 
all m aterial furnished, and in his letter the attention o f  the 
M ayor and Council was called to the fact that rent fo r  the 
land upon which the m aterials are stored had been paid by  
him up to A p ril 1st, 1917, at the rate o f  $5 per month. He 
also requests that the paym ent o f  w ork perform ed as per 
statement be prom ptly  paid. On m otion, the statement and 
letter was referred  to the committee o f  the whole Council.

H ave you got the statement, Mr. M orrison !
Mr. Morrison. I  think I  have, yes.
(P aper produced.)
Mr. Davis. I  think at this point I  w ill put the statement in.
Mr. Morrison. The pencil marks were put on when d is-

cussing the m atter before  the borough and are not part o f  20 
this statement.

The Court. The pencil m em oranda on this statement were 
not part o f  the original statement as furnished.

Mr. Davis. I  o ffer  in evidence the statement.
Mr. Morrison. I  ob ject to the adm ission o f this in evidence, 

on the ground that the borough cannot be obligated fo r  the 
paym ent o f  m oney by  the rendering o f  a statement.

The Court. N o, but w ouldn ’t it be com petent to show what 
the man claim ed at that tim e! 30

Mr. Morrison. Then I  renew the objection  I  made that 
his claim must first be rested on some obligation o f  the 
borough.

The Court. Y ou  m ay make your objection. I  am going 
to allow it to go in evidence. I  d o n ’t know what effect it m ay 
have. It m ay not have any. '

(R eceived in evidence and marked P. 12.)
D efendant’ s counsel prays an exception to this ruling o f  the

Court. 4 0

E xception  noted as ground o f  appeal.
Mr. Davis. P age 176 o f the same minute book. Minutes 

o f  A p ril 25th. M essrs. H ow e & D avis requested that the 
claim  o f  their client, Charles Ippolito , be paid without further 
delay, and a fter a recess had been taken and the question 
debated by  a committee o f the whole and M essrs. H ow e and 
D avis, the clerk was instructed to n otify  M essrs. H ow e and 
D avis that a form al answer w ould be given as soon as an 
audit o f  the account could be completed.

50
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Have you, Mr. W ilson, the original plans that were filed with 
or were any plans filed with you?

M r.- Morrison. They are all in the custody o f the borough 
engineer.

Mr. Davis. A ll right.
The Court. Counsel states that they are in the custody o f 

the borough engineer.
Mr. Morrison. That is m y impression.

C H A R L E S F R E D E R IC K  BLOOD, called as a witness in behalf o f 
the plaintiff, having been first duly sworn, testified as follow s:

Direct examination by Mr. Davis.

Q Mr. Blood, your profession is what? A  Civil engineering.
Q And how long have you been a civil engineer? A  Sixteen 

vears.
Q You reside where? A  Morsemere, New Jersey.
Q And how long have you lived in M orsemere? A  About 

thirteen years.
Q W here have you been practicing your profession in the past 

sixteen years? A  W ell, in different cities here in this country and 
Porto Rico.

Q Did you hold any official position in the Borough o f Ridgefield 
30 in the year 1916? A  I  was borough engineer.

Q H ow long had you been borough engineer in Ridgefield? A  
I  was engineer fo r  a little over four years.

Q And are you still engineer—̂ -borough engineer? A  No.
Q W hen did you cease to be the borough engineer? A  W hv 

in 1917— March.
Q A re you the engineer designated in the contract between the 

Borough o f  Ridgefield and Charles Ippolito, as the borough en-
gineer? A  I  am.

40 Q Did you prepare the plans and specifications fo r  the construc-
tion o f this sewerage system? A  I did.

Q W hat, in a general way, did the system consist of, Mr. B lood?
A  W hy, it consisted o f laterals in the different streets running into
a trunk line which ran west on Edgewater, west o f  the westerly side
o f  the borough, over B ig Creek. From  this sewage emptied into a
tank, and from  this tank flowed into the disposal tank, where it
flowed from  there into the sludge beds.

Q And from  the sludge beds where? A  The sludge was gathered
in beds and the effluent flowed out into B ig Creek.

50 °  •

Q
you,

10
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Q Now, in the letting o f the contract for  the construction o f  the 
sewers and this sewage disposal plant, was the contract let as a 
whole or separately? A  Separately.

Q And the contract for  the sewage disposal plant was the portion 
awarded to Charles Ippolito, was it? A  Yes. 10

Q W here was it that that sewage disposal plant was to he 
erected? A  W hy, it was on an island on the south side o f the 
Turnpike, probably about 350 feet Over B ig Creek.

Q And was it entirely surrounded by the waters o f Over B ig 
Creek? A  No, not entirely, but it was connected with the main 
line pipe.

The Court. Over artificial land?
The Witness. No, it was a little neck. It used to be an 

island, and then where the brook ran around one side, it had 20 
been filled in.

The Court. That was an artificial fill?
The Witness. Yes.

Q Did this island have any particular name, Mr. Blood, .or did 
they call it just the island? A  The island, is the only name I have 
heard.

Q These sewerage disposal works consisted o f what? A  Septic 
tank and sludge beds and outflow and the appurtenances that go
with it. 30

Q And o f  what materials were they to be built, these various
things ?

Mr. Morrison. The contract and specifications speak for  
that.

Mr. Davis. I  think it could be told in a very few  words.
The Court. A ny objection to it, Mr. M orrison?
Mr. Morrison. Not i f  we are permitted to am plify it.
The Court, It means a  great deal o f work for the ju ry  to 

go over these and pick it out. It will sim plify things and 4 0  

make it clearer.

Q Just describe in a general way, Mr. Blood, the sewage dis-
posal plant and what it was to be composed o f?  A  The first unit 
was the septic tank, which was a round tank, about thirty feet in 
diameter, made o f reinforced concrete which was sunk into the 
ground about eighteen feet. The sewage poured into this and then 
flowed on to filter beds. These filter beds were made o f  concrete and 
filled with broken stone on the bottom, fine stone above that, and 
sand on the surface. Liquid air ran from  the reinforced concrete 50
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tank, filtered down through this material in these beds, leaving the 
tank matter on the surface and the liquid running into drains at 
the bottom o f the sludge beds and flowing off through a cast iron 
pipe into Over B ig Creek.

Q Then the cast iron pipe and the sludge beds— was there more
10 than one sludge bed? A  The sludge beds were divided into two 

parts.
Q — and the tank composed the plant that Mr. Ippolito was to 

build ! A  Yes, those three units.
Q Do you recall or have you with you, Mr. Blood, the original 

plans and specifications for  the doing o f this work? A  I  have 
prints from  them.

The Court. W here are the originals?
^  The Witness. I  have the original tracings.

Q W ill you produce them? A  Yes. I haven’t the tracings here. 
I  brought the blue prints from  the tracings.

Q W ill you produce what you have? A  The specifications are 
in this book.

Q YeS. I  don ’t care fo r  the specifications.

The Court. Now, do you object to the use o f the blue 
prints instead o f the original tracings?

Mr. Morrison. I  d idn ’t understand just where Mr. Blood 
said they were.

The Witness. I  have them.
Mr. Morrison. I f  B lood will say they are prints from  

those, I  will take his word for  it.
The Witness. Yes.
Mr. Morrison. They cover all o f the tracings, do they?
The Witness. Yes, all pertinent to the sludge beds. The 

tracings as to the sewer system— the regular sewer system, I 
haven’t here.

4o Mr. Morrison. That w ouldn’t concern this case.
The Court. Then you may note the fact that the blue 

prints are used in place o f the originals. These blue prints 
were made in the ordinary way?

The Witness. ' Yes, printed from  the original tracings.
The Court. They are a true copy?
The Witness. Yes.

B y Mr. Davis.

And how many  sheets are these blue prints composed of, Mr.
B lood? A  Five. ’
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Q Five sheets! A  Five sheets.
Q And does each sheet indicate what it purports to sho\y ? A  

It does.
Mr. Morrison. Do they all relate, Mr. Blood, to the original 

contract— to the contract as originally made? 1 0

The Witness. There is one here which does not*
Mr. Morrison. Suppose you take that out.
The Court. Now, the four that you have relate to the 

original contract?
The Witness. Belate to the original contract, yes.
Mr. Morrison. Do you know whether any show the change 

in the sludge bed?
The Witness. No.
Mr. Morrison. They show the sludge bed as originally 20 

designed?
The Witness. Yes.
Mr. Davis. I  offer in evidence, i f  your H onor please, the 

four sheets.
Mr. Morrison. W e continue our objection, as heretofore 

made, as to the form  in which the contract was originally 
drawn.

The Court. Yes. I  will admit them.
(Marked as one exhibit, P  13.) 30
D efendant’ s counsel prays an exception to this ruling o f the 

Court.
Exception noted as ground o f appeal.

Q W ere these the same plans that were approved by the Town 
Council,— the Borough Council? A  They were, yes.

Q And are these the same plans that are referred to in the con-
tract and specifications? A  They are.

Q And do these plans now that you have presented with the 
contract and specifications that have been admitted in evidence, con- 4 0  

stitute the whole o f the contract that Mr. Ippolito was to do for  
$10,300? A  They do.

Mr. Davis. I  think it might be well to state fo r  the purpose 
o f getting it before the jury, that Ip p o lito ’ s bid was $10,300.

The Court. You have already offered the contract.

Q Now, Mr. Blood, when did the work start, i f  you recall, on 
this job? A  I  should think about June, 1916.

Q And what was the first work that was done? A  The first 
work that was done was driving sheathing along the easterly side o f
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the island to hold the tide back from  the location where the tank 
was to be built.

Q And about how far from  the water or the bank was the tank 
to be located? A  W h y, at about thirty-five to forty feet, I  should 
say.

10 Q That would be in a northerly or westerly direction? A  W est-
erly.

Q A nd on what side of the island? A  On the southerly side.

( B e c e s s  until 2 P. M .)

A f t e r  B e c e s s . 2 P. M.

C H A B L E S  F B E D E B IC K  BLO O D , resumed the stand as a witness
20 on behalf of the plaintiff, having been duly sworn, testified as 

follow s:

Direct examination by Mr. Davis.

Q And the first work that was done there, Mr. Blood, was it on 
the tank, the sludge beds, or the pipe? A  The first work was the 
sheathing to the east side to keep the tide water out.

Q Yes, you told us that this morning, hut aside from the sheath- 
m g und the protective work, what work was begun first? A  The 
trimming for the sludge beds.

30 Q Now, one of the articles offered in evidence this morning, one 
of the exhibits was a matter of a change on the sludge bed, do vou 
recall that? A  Yes. • J

Q Under the original contract of what materials and how was 
the sludge bed to be built? A  The sludge bed was to be built, first 
but excavating to a fixed level given on the plan.
„ Q Louder, Mr. Blood. A  B y excavating, cleaning off the muck 
first, and excavating to a certain level over the area of the sludge 
bed. Then sealing that bed with clay, and the division between the 
two parts of the sludge bed was to be made by placing fill there 

40 and the slopes of that fill to be covered with clay.
Q Now, how far had the contractor got with work on the sludge 

bed before any change in its construction was ordered? A  W h y
he had the grass had been cut off, and there has been some trim-
ming down.

Q A n y of the excavation made? A  Only one corner of it* some 
of the muck had been taken off.

9, „T o Aa  depth of how big or how great was this excavation 
made? A  About two feet in depth, I  should say.

50 * Q And WaS discovered then? A  W ell, that’s when we
found the runmng sand underneath the muck.
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Q W ell, what did yon find? A  One part o f the area covered 
by this sludge bed was running sand, quick sand, and that’s when 
we found what the condition would be underneath this clay. W e 
found that the pressure would be too great for  that method o f  con-
struction. The matter was taken up with the M ayor and Council, 
and we changed to concrete sludge beds, which is there now.

Q Now, who took the matter up with the M ayor and Council? A
I  did , r ; n

Q And what did you do as the result o f  taking it up with the 
M ayor and Council? A  Mr. Ippolito was asked to give a figure of 
what the change would cost.

Q W ell, did he give a figure? A  He gave a figure.
Q Have you got it with you? A  Y es ; it is in—
Q W here is it? A  — that portfolio there in that file (indicat-

ing), right by m y coat on the floor. 20
Q (Handing file to witness.)

Mr. Morrison. I f  the Court please, while Mr. B lood is 
looking fo r  that, may I  state that the defendant objects to 
this line o f testimony, unless Judge Davis is able to do more 
than he pleads. H e doesn ’t plead that the borough, by any 
valid action, ordered this change. He pleads that the en-
gineer ordered the change, and if  that is the purpose o f the 
testimony about to be offered, it is immaterial, because the 
borough cannot be obligated by an engineer’s order.

The Court. I  will allow the evidence to come in. I f  it 30 
isn ’t connected showing the liability, o f course, it w on ’t affect 
the case.

Mr. Morrison. On what he pleads ; this was ordered by the 
engineer, and not shown that the borough ordered it. I  ob-
ject now so that your H onor may see where the matter is 
going.

Q W ell, maybe I  can help you out, Mr. Blood. A  I  have seen 
that here somewhere.

Q It is around September, 1916. A  Yes. It is a letter stating, 40
or__o f course, the contract price included cinders, cinder fill. Mr.
Ippolito stated in this letter the allowance to be made fo r  the—

Q W ell, I  will ask you this: A s the result o f  your conference
with the M ayor and Council, what changes did you determine upon, 
if any, to be made in the sludge bed? A  I  was authorized by the 
M ayor and the sewer committee to make these sludge beds o f con-
crete.

Mr. Morrison. That is a conclusion fo r  your H onor to 
pass upon, whether or not he was authorized. 50
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The Court. W ell, what was done?

Q W hat changes did you  determine upon, M r.—  A  P lacing a 
sludge bed on concrete piers, sinking concrete piers fo r  the sludge 
bed to rest on ; then the entire bed was made o f  concrete, re-enforced 

jQ with steel.
Q D id you bring that before the M ayor and the Council? A  

Yes.
Q D o you know when? A  W hy, I  would have to— it m ay be 

the date is given in the proceedings kept by  the sewer com m ittee; I 
cou ldn ’t say exactly the date.

Q W ell, as a result o f  that, you say you  got a communication 
from  Mr. Ippolit©? A  Yes.

Q I  show you  a communication signed Charles F. B lood, C. E., 
engineer in charge, dated Septem ber 13, 1916, (handing paper to the 

2 0  w itness) ; what is that? A  ( D eferring.) This is the proposition, 
states the proposition  which Mr. Ippolito  made in regard to chang-
ing the sludge bed.

Q W ell, that is your acceptance o f it, isn ’t it? A  Yes.

30

40

Mr. Davis. I  o ffer in evidence—
The Court. Show it to the other side.
Mr. Morrison. W e ob ject to the offer on that ground that 

it is not binding upon the borough, and does not purport to 
be made by the M ayor and Council, or show any authority on 
its face fo r  the engineer to make it.

The Court. Y ou  m ay offer it now, with the understanding 
that it is to be connected up.

Mr. Davis. I  o ffer  in evidence what is designated in pencil 
as order number one, Septem ber 13, 1916.

(M arked Exhibit P. 14.)
Mr. Davis. (R eading Exhibit P. 14 to the ju ry .)

Q Now, was the w ork o f  building the sludge bed proceeded then 
along the lines as changed? A  Yes.

Q A nd I  show you an estimate, or heading, order number one 
change in sludge bed construction. R eferrin g  to your estimate o f  
N ovem ber first which is marked in pencil “ C ,”  I  call your attention 
to estimate o f  extra w ork on sludge bed as per order number one
eighteen, forty-six , e igh ty ; was that the estimate under the changes l 
A  Yes. °

•D-? J 1S? 0W yOU a bl11 o f  Charles Ippolito  against the B orough  o f  
Ridgefield, N ovem ber first, 1916, fo r  the amount o f  $1,846.80. Does 
m at represent the extra charge fo r  the sludge bed? A  (R eferrin g .)
X Co.

50
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Q A s altered? A  Yes.
Q Did you approve that bill as engineer? A  Yes.

Mr. Morrison. I object to the question. Perhaps I am a 
little late, but is this evidence relevant?

The Court. Oh, yes; all this evidence. 1 0

Q Did you present that, or was it presented to the M ayor and 
Council? A  Yes, it is in the monthly estimate.

Q And was it paid by them? A  Yes.

_ Mr. Morrison. I f  the Court please, that is obviously un-
true. It has been paid in part. The certificates are here.
Part o f it is still unpaid.

The Court. I  suppose that shows the eighty-five per cent, 
has not been paid?

20
Q To what extent has it been paid, Mr. B lood? A  Eighty-five 

per cent.; all o f it.

Mr. Davis. Have you got the original o f  this, Mr.—
Mr. Morrison. I  may have. I  have got to hunt fo r  it.
Mr. Davis. W ell, may I  offer this?
Mr. Morrison. Yes, except I  object to all this line o f 

testimony.
Mr. Davis. I  o ffer  in evidence this bill o f November first,

1916, approved by Mr. B lood fo r  $1,846.80. 3 D
The Court. Yes, you may offer it.
(Marked Exhibit P. 15.)

Q Now, Mr. Blood, under the original plans and specifications, 
what sort o f a foundation was going in on the tank, the Im hof tank?
A  A  double row o f piles.

Q And what was to set on that double row o f piles? A  This 
concrete tank.

Q W as the tank to set on the ground, o r  below the ground 
level? A  It is sunken into the ground about fifteen feet. 4 0

Q And how far below the surface o f the ground, if  at all, were 
these spiles to end? I  mean-the tops o f them. A  W here they were 
sawed off?

Q Yes. A  Sawed o ff about four feet, I  think.
Q W ill you just state to the Court and ju ry  the manner in 

which the spiles were, as originally planned, to support the tank. A  
That blueprint shows it.

Mr. Morrison. I  think that I  must object to the descrip-
tion o f this. I f  Judge Davis wants to go into the matter 5 0
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in such detail, I  suggest that he have the plans put upon 
the hoard and let the ju ry  see them, and have the witness 
describe them from  the plan.

The Court. Y e s ; I  think that would be proper.
Mr. Davis. I  thought to tell the story o f  the thing in a 

10 general w ay to the ju ry  would be m ore enlightening than the
other way.

Q W ill you  take out the proper plan and we will set it up, Mr. 
B lood? Now, what did you have in your mind, Mr. B lood? A  A  
blueprint o f  the settling tank.

Q A n d  what does it represent? A  It represents the detailed 
construction o f  the settling tank.

Q Is it the detailed construction o f  the whole o f  the tank, o r  only 
a portion  o f  it? A  W ell, the tank, without the foundation.

Q Now, the low er figure on this blueprint which is indicated as 
section A A , what does that represent? A  That is a section taken 
on a line drawn through almost the exact center o f  the tank.

Q W ell, does that represent the shape o f  the tank? A  Yes.
Q A nd the upper part o f  this blueprint, circular form , what does 

that represent? A  The plan.
Q The plan o f what? A  The tank, looking down on the top  o f 

the tank.
Q W hat is  there on that plan that represents the spiles? A  

These drawings right here (indicating) show the spiles under the 
30 two low er corners, and under the two shoulders on either side.

Q W ere there to be two rows o f spiles, two circular row s? A  
Tw o circular rows.

Q A nd what was the smaller, or the inner circular row  o f  spiles 
to support? A  The bottom  part o f the tank.

Q A nd what was the outer row, or larger row  o f spiles to sup-
p ort? A  That was to keep the tank in equilibrium, and also to 
take the weight o f  the trough which was around the outside o f  the 
tank.

Q W as there a sort o f  a flange on this tank on any part o f  it?  A  
40 There was a trough ran around the outside.

Q W ell, was there any sort o f  a flange that rested—  A  U pon 
the top  o f  the piles?

Q The top  o f  the piles? A  That is this here (indicating).
Q That is about half-w ay up the tank? A  Yes.
Q A nd how fa r  above the surface o f  the ground on the island was 

the top o f  the tank? A  A bout ten feet, I  think.

The Court. H ow  fa r?
The Witness. A bout ten feet.

50
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The Court. H ow  far below under ground?
The Witness. About fifteen.

Q A nd the bottom  of the tank, then, was about fifteen feet be-
low the surface? A  Yes, the total height was twenty-five feet.

Q And this outer row o f piles upon which you say the flange o f 
the tank rested; how far was that below the surface o f the ground?
A  That was just about level with the surface o f the ground.

Q And what was there to be put up around the tank, i f  any-
thing by way o f support? A  W ell, the fill was to be placed around 
the outside, within the outer ring o f piles.

Q That is an earth embankment? A  Yes.
Q Now, this inner row o f piles which you say was about fifteen 

feet below the surface o f the ground; you say, there, the top o f 
that was to be cut off? A  Yes.

Q And cut off at what point? A  W ell, there was a fixed level 20 
given, o f  course, which was the distance down from  the top o f the 
tank those were to be cut off.

Q And it was on that inner row or circle o f piles that the ex-
treme bottom of this tank, you say, was to rest? A  Not the ex-
treme bottom.

Q Is that right? A  Because the tank goes to a point—
Q W ell, we will say the bottom—  A  Yes.
Q Now,' how far had Mr. Ippolito progressed under his original 

contract with the construction o f this tank? A  W hy, these two 
rows o f piles had been practically all driven, and the work o f 
excavating in the center to receive the point o f the tank had been 
started, when we encountered the quicksand, which washed in so 
rapidly that it took the support away from  these outer piles, and 
left them no bearing, and we had to sheath the hole, the quick-
sand bank, we couldn ’t excavate because the sand kept piling up 
here.

Q Now, at that time when you discovered the quicksand, had
all o f the spiles fo r  the two circles been driven? A  I  w ouldn ’t say
all o f them. I  think they had, though, most o f them, anyway.

Q And how much— had any o f them been cut off?  A  Yes. 4 0

Q And how much o f the excavation had been made? A  I
should think about six to eight feet had been excavated.

Q H ad there been set any form s for  the concrete work? A  Yes.
Q And had there been any o f the reenforced concrete work set?

A  The steel was in place.
Q W as there any sheathing in place at that time? A  Yes.
Q To what extent? A  W ell, half o f it, I  should say.
Q Now, when you discovered this quicksand, Mr. Blood, what 

was the character o f the soil that you found it to be when you made
50
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tfeat discovery ? A  W hy, it is a very fine, powdery sand, which 
flowed, in the— the water carried in from  all directions.

Q H ow far below the surface o f the ground was the excavation 
when you made this discovery? A  That is about a foot o f  finished 
concrete.

10 Q W ell, that would be about fourteen feet below? A  I  should 
say so.

Q The surface? A  Yes.
Q And where was this water coming from ? A  From  the bot-

tom. The level was below tide water, so it was com ing up from  
the ground.

Q W hat effect did it have, i f  any, upon the piles that were 
already in place. A  W ell, this— the water, o f  course, forced the 
sand in at the lowest point in the hole, and that made it all crumble

*20 from  all around the circle, and in flowing into the center, why, 
o f course, it took all the material away, or considerable o f the ma-
terial, away from  around the piles, which was the support o f the 
piles.

Q W ere any o f the piles displaced? A  They were not dis-
placed. W e didn ’t leave them that long, but there was only about 
an eight-foot penetration that the piles were in.

Q Now, do you know to what depth these piles had been driven 
under your original specifications? A  About eight feet.

Q And then they were cut off?  A  Yes.
30 Q W hen you made this discovery about the quicksand there in 

the place o f the foundation, what did you do? A  W ell, we stopped 
the work and took up the matter o f the proper way o f holding the 
banks to excavate.

Q Did you make any report to the M ayor and the Council? A  
Yes.

Q And what did you do with regard to strengthening the founda 
tion, i f  anything? A  W hy, the only thing to do was to sheath 
around this—

The Court. N o ; what did you do?
The Witness. I  did. That is what I  did— to sheath 

around the outside o f the hole to hold the sand back, and 
started driving piles over the entire area.

The Court. Then, as I  understand it, you only put two 
circles around?

The Witness. Two circles.
The Court. Now, you have piled the whole area?
The Witness. Y es ; three feet apart.
The Court. W hat was the size o f these piles?50
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The Witness. A bout ten inches at the top, the big  end.
The Court. A nd how long*?
The Witness. W ell, they were thirty foo t piles. They 

came to th e ' ground as thirty foot.
The Court. A ll right. D id they strike solid bottom ? j q

The Witness. Som e o f  them did, and some o f  them did 
not.

Q D id you  report that situation to the M ayor and Council? A  
I  took them down there.

Q Now, I  show you—

The Court. Now, let us find ou t: D id you tell them about 
the situation? Y ou  took them down there; i f  they were not 
experts, they w ould not know anything m ore about it than 
they did before. 20

The Witness. I  explained the situation to them, and then 
they asked me to meet them on the ground.

Q A sked you  what, Mr. B lood? A  T o meet them on the 
ground.

Q A nd did you  meet them on the ground ? A  Yes.
Q W ell, what was done there at that m eeting? A  I  was in-

structed to figure up and find out what the cost o f  this extra w ork 
would be.

Q W ell, first about the— the first thing that you  did, as I  un- 
derstand it, was to put some— order some sheathing put in? A  
Yes.

Q I  show you  paper marked O ctober 14, 1916, order number 
two, addressed to Mr. Charles Ippolito , and signed by you. W as 
that an order given by you  with regard  to the sheathing after you  
had made this d iscovery  o f the quicksand? (handing paper to the 
w itness). A  (R eferrin g .) Yes.

Mr. Davis. I  o ffer  in evidence the Order Number Tw o o f 
October 14, 1916. 40

Mr. Morrison. D efendant objects on  the ground that it 
does not purport to be— there is no authority by  the M ayor 
and Council o f  the borough.

The Court. I  w ill allow  it to be follow ed u p ; i f  it is not 
connected, I  w ill strike it out.

Mr. Morrison. Y our H onor will allow me an exception?
The Court. Yes.
(M arked Exhibit P. 16.)
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D efendant’ s counsel prays an exception to this ruling o f  the 
Court.

E xception  noted as ground o f  appeal.
A  Juror. Y our H onor, m ay I  ask a question?
The Court. Yes.
A  Juror. W as this gentleman in the em ploy o f the bor-

ough, or the township, or whatever it is, at that time, and 
were they paying him fo r  his services?

The Court. H e asks whether you  were in the em ploy o f  
the borough at that tim e?

The Witness. I  was.
Mr. Davis. (R eading Exhibit P . 16, Order Number Tw o 

dated October 14, 1916.)

2 0  Q D id you  get a reply from  Mr. Ip polito? A  Yes.
Q H ave you  got it there?

The Court. Do you o ffe r  that letter in evidence?
Mr. Davis. It is marked already, your H onor, subject to 

Mr. M orrison ’ s objection.
The Court. Yes. (T o  w itn e ss ): D o n ’t you  find it?
The Witness. I  think that is am ong the papers that I  

turned over to the borou gh ; I  haven ’t it.
Mr. Davis. W ell, I  w ill present it later, i f  your H onor 

oq  p lease?
The Court. A ll right. Proceed.

Q D id you  prepare any plan fo r  the changed— fo r  the strength-
ening o f  the foundation? A  Yes.

Q H ave you  got it here? Y ou  present a fifth blueprint, do you? 
A  Yes.

Q W hat does that blueprint show?

Mr. Morrison. I f  the Court please, I  ob ject to his telling 
what it shows. I  wish to object to its going in evidence.

40 The Court. W ell,—
Mr. Davis. I  w ithdraw that question.

Q Mr. B lood, did you  present that to the Council and the M ayor? 
A  I  did.

Q A nd  did you  get their approval o f  it? A  I  did.

Mr. Morrison. O bjected to as calling fo r  a conclusion.
Mr. Davis. W ell, it will only mean referring  to the minutes. 

I  think it is already in.
50
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Mr. Morrison. No, it lias never been proved.
The Court. W ell, you may show it has been proved, o f 

course. You may proceed and use it ; then i f  you don ’t show 
it has been proved, it will be stricken out. You cannot put 
it all in at once. 10

Q W hat did you do with regard to bringing that to the atten-
tion o f the M ayor and the Council? A  They instructed me to 
make drawings and specifications fo r  this change, and this was the 
result o f that work.

Q Yes. And did you present that at a meeting? A  I did.
Q And was or was it not approved at the meeting?

Mr. Morrison. Objected to.

Q W hat action was taken on it? W hat action was taken by the 20 
M ayor and Council when you presented it?

Mr. Morrison. Objected to. The minutes will show it. ¡,
The Court. Y es ; the minutes will show it.
Mr. Davis. I f  your H onor please, i f  it is in the minutes, 

all well and g ood ; but a lot o f actions might not be in the 
minutes.

The Court. That is true. Let us find out first if  it is in 
the minutes.

Mr. Davis. Mr. M orrison says there is nothing in the go 
minutes, as I  understand it. .

The Court. You may show, then, what was done.

Q W hat was done by  the M ayor and Council with regard to 
their approval or disapproval o f that plan? A  I  went to work on 
this plan. ,

Q W ell, did they approve it at this meeting? A  Yes.
Q Did you present with it specifications? A  Yes.
Q Have you got them with you? A  No. The borough have 

them. 40
Mr. Davis. Have you got them, Mr. M orrison?
The Witness. I  might possibly have a copy.
Mr. Morrison. I  would like the privilege o f questioning 

Mr. B lood as to the M ayor and Council approving this.
That is a conclusion in his mind, especially that they were 
approved by the borough.

The Court. On cross examination you may go into that 
fully. 50
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A  Here is a copy o f

JO

20

30

40

50

Q Have you got the specifications there? 
the specifications.

Q Did you present the specifications to the M ayor and Council? 
A  Yes.

Q A nd what did they do about them, as to whether they ap-
proved or disapproved them? A  They told me to get figures on 
these plans and specifications.

H fr°m ^ b m f A Contractors in that line ofwork; they didn t state who in particular.
Q And did you do that? A  I did.
Q From  how many contractors did you get figures? A  Mr

ippoiito, Long-Broadhurst, and one other contracting firm- I don’t 
remember the name. ’

Q And what did you do with those figures? A  Put them be 
fore the M ayor and Council.

t h iL  Tt° w a ? r *  A th 25thaSSage ° f  the resolution o f  October 26th, I

Q 25th regarding the doing o i this foundation work under the 
cost plus basis? A  Yes.

9 T aT  It  bef° re -°r after the PassaSe ° f  that resolution that you 
submitted these various figures to the M ayor and Council? A  I

just before’ or
¿ 9  Af! el  the PassaS0 of the resolution by the Council ordering
l 'o f  7 w  t0 pr0,C.eed ap \° an exPf'nse o f  around ten thousand dob  
_ars, that according to the evidence was October 25th, 1916? A  
i. es.

q u e s t i . ^  ^  d° ne ^  the contractor? A  1 d idn ’t get that

Mr. Davis. W ill you read it, Mr. Stenographer?
(The question was read by the stenographer.)

A  A 7 Twer,,:. to work follow ing out these plans.
. 9  f ° ^ >  '?  the follow ing out o f  those plans, will you iust ex- 

plans and t h p 7  T *  ^  what the change was between those
plans and the work as originally planned? A  The w av the work
was done originally was that these two rings o f  piles Jere  driven 
mto the ground before any excavating was done; then the excavaT 
ng was worked from  the inside. The second time on acc“ 0f  

the running sand which we had encountered, we drove sheathing 

th 6 ° UtSide ° f  tWs h0le t0 hold bA  -a t e r  i“.and, and then we excavated and drove piles three feet apart in 
‘ 1 directions over this area underneath the tank.
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Q W ith regard to the size o f the piles that were driven under 
this second plan, how did they compare with the size o f the first 
piles? A  They were the same size.

Q And as to the depth, how did that compare, the depth driven,
I  mean? A  Jnst the same. 10

Q And how many spiles were there driven originally? A  I  
don ’t remember.

Q W ell, was the number very much increased under the second 
plan, Mr.—  A  Yes.

Q The number o f piles? A  Y es ; quite materially.
Q And were the second piles driven, Mr. Blood— what was the 

manner o f driving them? A  They were driven with a jet.
Q And that means what? A  Forcing an opening in the ma-

terial ahead of the pile with water, by force. 20
Q Do you know to about what depth they were driven? A  

W ell, I  should say they would average perhaps ten to twelve feet.
Q Below what? A  Below the surface o f the ground on the 

outside.
Q And with regard to the spiles that were driven directly un-

der the bottom o f the tank; how far below the surface were they 
driven? A  Those were driven down as fast as we excavated; 
they probably had a penetration o f  about eight feet.

The Court. W hat do you mean, they were driven as they 3Q 
were excavated?

The Witness. W e would drive the pile down until it was 
level with the dirt around it ;  then we would dig down and 
follow  the pile down to that level.

The Court. Those piles were thirty feet long, you say?
The Witness. Thirty feet long. ' ■
The Court. And this excavation was only fifteen feet be-

low ground?
The Witness. Yes. They trimmed off considerable, o f 40 

course; they came to the ground thirty feet long. They 
w eren ’t thirty feet long when they were raised to start 
driving.

The Court. W ell, how long would they be when they were 
ready fo r  driving?

The Witness. I  should say about eighteen feet.
The Court. I  see. W ell, now, when you drove these, you 

drove those by the jet, was there any force used to drive 
them? 50
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The Witness. Yes, there was a hammer to drive them, 
but this jet was used at the bottom o f the pile to force the 
sand apart.

The Court. W hat kind o f a hammer?
1 0  The Witness. A  steam hammer.

The Court. Proceed.

Q W ere any difficulties encountered in driving the piles Mr 
B lood? A  Yes. ’

Q Difficulties o f what character? A  Boulders, and a very small 
penetration to one blow o f the hammer on account o f the sand be-
ing so tight.

Q And did the contractor get to the point o f driving all o f  the 
spiles that were to be driven under this last arrangement? A  

20 They were all driven.
Q And were any o f them cut o ff?  A  I  think they were all 

cut off.

Q H ow  much o f the excavation fo r  the tank was made? A  
Practically all o f it.

Q And was any o f the concrete work laid? A  No.
Q A n y  o f the re-enforcement ? A  I  think there was some re-

enforcing, a small amount.
Q A ny o f  the form s for  concrete put in place? A  Form  for  

30 ma^ I  believe, was partially in.
Q And was there any sheathing driven? A  No, no sheathing 

driven. &

Q Under this last arrangement, did it call fo r  any sheathing at
all? A That fo r  the form  o f the tank was in the ground around 
the piles.

Q W ell, I  mean any sheathing, either outside o f the circle o f  spiles 
or inside o f  the circle ? A  There was sheathing in the ground out- 
side o f the circle o f the spiles.

91utside the circle* Now, wIien you got to that point where 
4 ' the ̂ spiles were all driven and cut o ff, were you or were you not 

ready then to begin the work o f constructing the tank? A  Yes 
we were ready fo r  the form s.
, S  .T" construction o f  the tank, what was it that was to he 
laid immediately over the lower tier or row o f piles? A  This 
concrete mat.

Q A  concrete mat? A  Yes.
Q And that was form ed in what manner? A  It was a flat slab 

o f concrete, re-enforced with steel rods.
5 0  Q And the tank was to rise from  that, was it? A  Yes.
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Q Now, when yon got ready fo r  that work, or when the con-
tractor was ready fo r  that work, what, i f  anything, happened? A  
The work was stopped.

Q W ho stopped it? A  The M ayor and Conncil.
Q That was under the resolution o f February 23rd, I  believe—  10 

oh, February 28th; February 28th, 1917. W as there anything done 
by the contractor after that time? A  No, I  think not.

Q And what was the reason for  the stopping o f  the work, if  you 
know? A  W hy, a contemplated change in the sewer system, as 
far as I  know.

Q W ell, a change contemplated by whom? A  The borough.
Q Up to that time was there any fault found with the work that 

Mr. Ippolito had done which resulted in the stopping o f  this work?
A  No.

Q W as the stopping o f this work due to any fault on the part 20 
o f the contractor, Mr. Ippolito? A  It was not.

Q Did you order him to stop the work, or did che Council 
order it stopped? A  His first order was from  the chairman o f
the sewer committee. .

Q And was there a second order? A  Yes, sir.
Q A nd the second order was from  whom? A  I  think the M ayor

and Council.
Q A fter that second order— well, on the first order, did he stop, 

do you know? A  I  think he did.
Q And do you remember some time after the second order as to 3 0  

whether he did or did not remove his plant? A  H e went to 
work removing his plant.

Q W ere there, at that time, any materials on the job?  A  Yes.
Q Do you remember what was done with regard to the ma-

terials? A  Held by the borough.
Q W hat do you mean, held by the borough? A  W ell, they

were taken over by the borough.
Q In what way? A  W hy, they took account o f the material

that was left, they piled the lumber there on the site, took the
cement, the stone was there on the site. 40,

Q W hat kind o f material was it, Mr. Blood, was left on the 
job  at the time the contractor stopped, and which was taken over 
by the borough; what was it? A  W hy, the form s for  the tank 
and sheathing, and plank in the runways, cement, stone and some
pipe.

Q That second resolution, according to the testimony, stopping 
the work, was the 14th o f March, 1917. Now, with regard to that 
date, was it before or after that that you ceased to be the borough 
engineer? A  It was after that. 5 q
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Q Do you remember when it was that you ceased to be borough 
engineer? A  April, I  think; the follow ing April.

Q April, 1917 ? A  I  think so.
Q And did your term run out, or were you ousted, or what? 

A  I  was ousted.
10 Q Mr. Blood, with regard to the monthly payments that were 

made to the contractor from  the time he started work until he 
stopped, was it you that did the estimating and the making up o f 
the estimates? A  I  made up the estimates from  the reports that 
came in from  the engineer under me on the job.

Q W ho was there on the job  all the time as representing the 
borough? A  The engineer by the name, Ziegler.

Q Mr. Ziegler? A  Yes.
Q And was he there in the pay o f  the borough? A  Yes.

 ̂ Q And in your absence, was he your representative? A  Yes.
Q W as he there all the time? A  Yes.
Q W hat was he there for, Mr. B lood? A  To keep account o f 

costs and to inspect the work that was done by Mr. Ippolito, to 
see that the specifications and plans were carried out.

Q Can’t you speak a little louder? A  He was there to see 
that the plans and specifications and contract was carried out by the 
contractor, Mr. Ippolito.

Q Did he have anything to do with the checking up o f ma-
terials? A  He checked on the extra work. He kept account o f the 
materials and the time o f the men working on the section o f the

30 work that was paid for  on the percentage basis.
Q Now, what you have referred to as extra work, is that the

Avork that was done after the passage o f the resolutions, as we
call them? A  W ell, I  had in mind the change in the sludge beds.

Q Yes. A  And the work necessitated by the change in the
foundation to the tank.

Q In your monthly estimates under the original contract o f 
$10,300.00, you say that in that— that your estimate— attached hereto 
is m y estimate o f the value o f work done and materials and so 
forth. Now, in making that estimate, did you estimate exactly or 
approxim ately?

Mr. Morrison. I f  the Court please, I  object to this as an 
attempt to impeach his own testimony.

The Court. I  will allow it.
Mr. Morrison. Y ou will grant me an exception?
The Court. Take your exception.
D efendant’s counsel prays an exception to this ruling o f the 

Court.
50 Exception noted as ground o f appeal.
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Mr. Davis. W ill you read that question, Mr. Stenographer?
(The question was read by the stenographer.)

A  Approxim ately.
Q A nd when you say approxim ately, Mr. B lood , was your esti-

m ate approxim ately m ore than the value o f  the w ork done or ap- 1 0  

proxim ately less than the value o f  the w ork done?

Mr. Morrison. I  ob ject again, i f  the Court please, on the 
ground already stated, and on the further ground that the 
parties, the contractor and the borough, were bound by the 
certificates made by  this engineer in this m anner; they ought 
not now to be perm itted to fo llow  them. The contract p ro -
vides that m onthly paym ents should be made on estimates 
made by  the engineer.

The Court. Y ou  m ay ask him the question, and take your «¿0 
exception.

D efendant’s counsel prays an exception to this ruling o f  the 
Court.

E xception  noted as ground o f appeal.

A  W hy, I  represented the borough, and I  made an estimate I  
fe lt was safe fo r  their side.

Q Now, will you  just listen to the question, M r. B lood , and 
answer it. I  d on ’t think your answer is responsive.

The Court. Y e s ; read it. 30
(The question was read by the stenographer.)

A  A pproxim ately  less.
Q Now, when this w ork was stopped, Mr. B lood , and the con-

tractor le ft the job , what was there still to be done by  the con-
tractor in order to have fu lly  perform ed his contract? A  Setting 
the form s fo r  the tank and putting in the concrete.

Q That is the building o f  the tank? A  Yes.
Q H ave you, o r  did you at that time, make an estimate o f  how 

much it would cost to do that w ork o f finishing the top  from  
where the contractor le ft o ff?  A  1 did.

Q H ave you got that estimate there? A  I  have.
Q A nd will you  just state what w ork would have had to be done 

by  the contractor to fu lly  com plete his job  from  where he le ft o ff 
until the end o f  his contract; I  d o n ’t mean the item s; I  mean what 
would he have to build? A  H e w ould have to build the w ooden 
form s fo r  the concrete, place the steel, put the concrete in the 
form s and do the w ood-w ork in connection with the top  o f  the tank 
platform  and baffle boards.

Q Now, how much did you estimate it w ould cost to finish that jo b ?  50
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Mr. Morrison. W e object to that on the ground that it is 
immaterial, as not binding on the borough as to what the 
estimate might be by the borough ’s engineer as made at 
that time.

The Court. W ell, w ouldn’t it be competent, even though it 
was made by the engineer? Isn ’t it a question o f damages?

Mr. Morrison. I  don ’t believe so.
The Court. H ow  would you show damages if  you didn ’t 

show it in that way? I think it is proper. Take your excep-
tion. It is a question for  the jury.

D efendant’s counsel prays an exception to this ruling o f the 
Court.

Exception noted as ground o f appeal.

•20 Q Do you remember the question, Mr. B lood? A  The estimated 
cost o f the work.

Q Yes, the estimated cost o f completing the job? A  $1,692.13 
was the amount o f my estimate.

The Court. Sixteen what?
The Witness. $1,692.13.
The Court. H ow did you estimate that?
The Witness. I  estimated it by taking the prevailing 

prices fo r  the various kinds o f work at that time, and using 
3 0  the market prices o f materials.

Q Did you make up a written estimate ? A  I  have. It is right 
here.

Q Have you got all the items set out there as to how the 
$1,692.13 is made up? A  Yes.

Mr. Davis. I  would be glad to offer it in evidence, i f  the 
Court please?

The Court. Show it to the other side.
Mr. Davis. Here is a copy.
The Court. You figured so much on the concrete and you 

figured on the material and labor?
The Witness. Yes, sir.
The Court. W hat was the regular price o f concrete per 

cubic yard at that time?
The Witness. W ell, in form s, o f  course, depending on the 

location where it was placed.
The Court. W ell, I  am speaking generally.
The Witness. I  would say eight to nine dollars a yard.50
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The Court. W ould you consider three dollars a yard—
The Witness. W ell, that would be in mass, but it would 

run more expensive in thin shapes like this, thin sections.
Mr. Morrison. There is no objection.
Mr. Davis. I  offer in evidence the estimate made up by 10 

Mr. B lood showing $1,692.13.
(Marked Exhibit P. 17.)
A. Juror. I f  your H onor please, may I  ask if  that estimate 

includes the material already on hand and which was taken 
over by the borough?

The Witness. Yes.
A Juror. That is all included in the sixteen hundred?
The Witness. Yes.

Q Is all o f the material that was taken over by  the borough 20 
included in the sixteen hundred? A  This sixteen hundred is what 
it would cost to buy the material and furnish thé labor to com-
plete the work. That sixteen hundred included some material to
be bought.

A  Juror. Yes, but it also included all the material that 
was on hand at the time?

The Witness. Yes, we allowed that.

Q In making up your estimate o f $1,692.13, did you take into 
consideration the fact that there was some material on hand, or 
did you make that up as i f  you had to go out and buy the material?
A  I  made it up as though I  had to go out and buy the material.

The Court. W hen was that made up?
The Witness. 1917. The date is on there.

Q I  don ’t know whether there is a date on it or n ot; you can , 
tell, (handing paper to the witness). A  (R eferring.) It was made 
up in March or A pril o f 1917.

The Court. ' W hen did he stop the work on that plant?
The Witness. In March, 1917.
The Court. It was made up right after that time?
The Witness. R ight after.

Q Mr. Blood, with regard to the keeping track o f the time and 
materials that were used in the foundation change, will you just ex-
plain how that was done by the borough? A  It was done on— kept
on blank forms. F or the—  , , _

Q Have you got the original o f the blank form s that were handed
in to the borough? A  There is most o f them (indicating), and I  
have some.
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Mr. Davis. The originals, have you got them, Mr. M or-
rison?

The Witness. I  have some o f them.

Q I  show yon three sheets dated October 12, 13 and 14, 1916 
and ask you what are those? A  (R eferring.) The extra work 
report.

Q O f what? A  O f the work that Mr. Ippolito was perform ing 
on this disposal plant.

Q October 12th sheet represents what? A  It represents so 
much labor on this work, so many hours o f carpenters and me-
chanics and fireman.

Q A ny materials? A  Not on that one.
Q Then October 12th represents the labor perform ed on the other 

days, does it? A  Yes.

Q W ill you please look down at the bottom  in the lefthand cor-
ner, and you will find, I  think, the name o f Ziegler there? A  (R e-
ferring.) Yes. V

Q W ho was that? A  He was the man who represented the 
borough under me on that job.

Q And did he approve those sheets as correct? A  He did.
Q H ow  often were they handed in to you? A  E very day.
Q And how often did you certify  them to the Borough Council? 

A  Once a month.
_ Q W ere each d a y ’s operations kept in this same manner? A  On 

the extra work.
Q On that extra work. That is the foundation work you are 

talking o f?  A  Yes.
Q W ell, now, I  show you here, Mr. B lood— will you please look 

over the bundle o f reports beginning November, running from  N o-
vember 30th back to November 9th (handing papers to witness) and 
will you say what they are? A  (R eferring.) The cost accounts 
on the foundation work fo r  the tank.

Q F or the month o f what? A  November. *
Q And does that show materials used as well as labor? A  It 

does.

A (̂ rmAnd 1S each ° ne o f these approved by the resident engineer? A  They are. & •

The Court. H ow did you get the price?
The Witness. The price? From  the bills. The statements 

issued by the people who supplied the materials.
The Court. The price doesn ’t appear on those statements?
The Witness. No.
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The Court. Then, in order to make your report, you got 
your prices from  the—

The Witness. The supplies.
The Court. How did you get the prices o f labor?
The Witness. B y seeing that they were paid, and I  knew 10 

what they were paid, right there on the job.
The Court. I  see. From  your own personal knowledge?
The Witness. Yes, sir.

Q Now, with regard to the materials, Mr. Blood, what inspection, 
if any, did you make o f the bills fo r  materials supplied by the con-
tractor before sending in your report? A  The bills that the sup-
pliers sent to the contractor were turned over to me before the 
first o f each month.

Q Yes. A  Or on the first o f each month. 20
Q And then your estimate and report to the Borough Council 

was made up from  what? A  From  the statements or the receipts 
o f the suppliers o f the material.

Q And those statements were made up by Mr. Ziegler, w~ere they?
A  And myself.

Q And yourself. W ill you please look over all these, and see 
if  they are o f the same kind? A  (D eferring.) They are the same.

Q Do you know whether that is Z ieg ler ’s signature on all these 
bills? A  I  d idn ’t see him write it all, but I  am sure it was.

Q W ere they handed to you by Ziegler? A  Yes. 30

Mr. Davis. I  offer in evidence, if your H onor please, all 
o f these, as follow s: That is, the heading o f them is extra 
work report. I  offer first, the three sheets bound together, 
October 12th, 13th and 14th.

Mr. Morrison. I f  the Court please, the defendant objects t 
to them in the absence o f Mr. Ziegler, who, by Mr. B lood ’s 
explanation, and the face o f the papers, was the man who 
kept them, and I  think we have a right to cross examine him 
as to their accuracy. 40

The Court. W here is Mr. Ziegler?
Mr. Davis. W ell, we can produce him, I  presume, if  it is 

necessary, but I  submit, if  your H onor please, that the p roof 
is sufficient now, so far as these things are concerned. Mr. 
Ziegler was there to do this work, and he brought these 
reports to Mr. B lood and handed them in, and it was on these 
reports that the monthly estimate was made.

The Court. W ell, on what theory do you consider them 
competent ? 50
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Mr. Davis. W hy, this work that is being done here is 
that part o f the job  which is done under the resolutions, 
namely, o f  cost plus 15 per cent.

The Court. Yes.
- q  Mr. Davis. So that all o f these show how the moneys

paid to Mr. Ippolito under these two resolutions with the 
change in the foundation o f the tank were made up.

The Court. Yes, that is proper. The question is now, how 
can you offer those unless you produce Mr. Ziegler who made 
them, or somebody who knows they are correct?

Mr. Davis. W ell, I—
The Court. They are not self-serving documents, are they?
Mr. Davis. I  think so, where they are absolutely approved 

by Mr. Ziegler, and handed by Mr. Ziegler to the engineer. 
The testimony is that Mr. Ziegler was there fo r  that purpose, 
that he checked up the labor, and he checked up the material, 
and that he approved the daily report o f materials and labor 
used, and he handed them to the engineer, and that from  
the daily reports, these approved by Mr. Ziegler, the en-
gineer’s report was made up, or, at least, the engineer’s 
estimate at the end o f the month.

The Court. B y  an employee o f the defendant.
Mr. Davis. O f the town.

3 0  The Court. W hy w ouldn ’t that be competent as evidence
against yourself?

Mr. Morrison. The distinction between an individual and 
a municipality comes in there. A n individual is bound by 
those he holds out as his agents, but a municipality is not. 
W e have a right to cross examine Mr. Ziegler, i f  he had 
been produced here, as a witness, as to the accuracy o f what 
he did.

The Court. I  think you may offer them for  identification.
Mr. Davis. The first is the three sheets, October 12th 

-*l) 13th and 14th.
The Court. Yes.
(Marked Exhibit P. 18 fo r  identification.)
Mr. Davis. The next are the sheets from  November 9th 

1916, to November 30th, 1916.
The Court. Yes.
(Marked Exhibit P. 19 fo r  identification.)
Mr. Davis. Next is December 1, 1916, to December 31, 

1916.50



69

Charles Frederick Blood, direct.

The Court. Yes. P. 20 fo r  identification.
(M arked Exhibit P. 20 fo r  identification.)
Mr. Davis. Next is January 1, 1917— January 31, 1917.
(Marked Exhibit P. 21 fo r  identification.)
Mr. Davis. Next is February 1st, 1917— February 28th, 10

1917.
The Court. Yes. P. 22 fo r  identification.
(Marked Exhibit P. 22 fo r  identification.)
Mr. Davis. Next is March 1st, 1917, to March 17, 1917.
The Court. P. 23 fo r  identification.
(Marked Exhibit P. 23 fo r  identification.)

Q Mr. Blood, in this last batch marked P. 23 fo r  identification,
I  notice that the daily reports from  March 9th to March 17th are 
signed Charles F. B lood? A  Yes, sir.

Q Is that your handwriting? A  (R eferring.) It is.
Q You approved them personally, did you? A  I  did.

The Court. H ow  did yon get the data?
The Witness. B y being on the job  myself.
The Court. Yes.

Q W ill you just look and see if  all those sheets are signed by 
you? (R eferring.)

Q They are? A  They. are. 30
Mr. Morrison. Those are what days?
Mr. Davis. 9th to the 17th, inclusive.
The Court. W hat became o f Mr. Ziegler? H ad he gone?

H ad he left the job?
The Witness. Yes.

Q W hen did Mr. Ziegler leave? A  I  think he left when that first 
order came out, about the 9th.

Q The 9th o f March? A  Yes.
Q W ell, that was—  A  He left immediately as soon as the 40 

contractor stopped work.
Q The last one of these reports which bears the name o f Mr. 

Ziegler appears to be March 8th, Mr. Blood. A  That is the date 
he left then, because he signed them all when he was there.

Q And then, on March 9th, you began to sign? A  Yes.
Q Then you think that March 8th was the last day that Mr.

Ziegler was on the job? A  Yes. _
Q And did he cease his employment with the borough at that

time? A  He did. 50
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Q Have you got any o f the bills for  materials, Mr. B lood? A  
I  think I  have some.

Q W ell, will you please produce them? A  Those aren ’t all o f 
them (handing papers to Mr. D avis).

j q  Q Now, this bunch o f bills for  materials, from  whom did you. 
get them? A  Mr. Ippolito.

Q And they represent materials that went into the job? A  They 
do.

Mr. Davis. May I  have them marked for  identification?
The Court. Yes, you may mark them for  identification.
(Marked Exhibit P. 24 fo r  identification in bulk.)

Q Did you have anything to do, Mr. Blood, with the putting 
o f Mi*. Ippolito off the job? A  No, sir.

Q And it was not on your recommendation, was it? A  No, sir.

Mr. Davis. Cross examine.
Mr. Morrison. I f  the Court please, may I  reserve the right 

to move to strike out this testimony and still cross examine?
The Court. Yes, the Court will allow you to do that. You 

may reserve your right, protect your right, and proceed to 
cross examine.

Cross examination by Mr. Morrison.
3 ° ^

Q Mr. Blood, I  call your attention to the resolution o f October 
25th, 1916, which is on page 73 o f Minute Book 8 ; that book is 
known as Exhibit P. 2 ; and reading from  that resolution I  find that 
it says: “ Besolved, that the said Charles Ippolito be and hereby 
is authorized and required to perform  the work shown and described 
in the drawings and specifications for  said work to be prepared by 
the borough engineer and approved by the M ayor, and that he be 
paid— ”  and so forth. I call, your attention particularly to the 
words “ drawings and specifications to be prepared by the borough 

40 engineer and approved by the M ayor,”  and ask whether at the 
time this resolution was passed you had then prepared the draw-
ings? A  Apparently not; I  couldn’t say whether it was just before 
or just after.

Q Now, isn ’t it a fact that you prepared the drawings and 
specifications for  the work done under the first resolution after the 
resolution had been passed? A  I think so, from  that.

Q Isn ’t it a fact, then, that those drawings and specifications were 
approved by the M ayor, as stated in the specifications? A  They 
are.50
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Q And isn ’t it a fact, then, that those drawings and specifications ' 
were never submitted to the M ayor and Council as a corporate body 
and acted on by them? A  N o; not i f  I  understand your question.

Q W ill you tell me when the M ayor and Council by any cor-
porate action approved the drawings and specifications—  A  Oh, no.

Q — made by this resolution? A  No.
Q They never did? A  No.
Q R eferring to P. 17, which is your estimate for  completing 

the work after the contractor had been stopped by the borough, 
you have stated that what remained to be done was the construction 
o f the settling tank; was there not, in addition to that, work to bcr 
done from  the affluent into the creek? A  Not according to the 
original contract, n o ; he had done all that the original contract 
called for.

Q It had been carried to the point called for  by the original 2 0  

contract? A  Yes.
Q W as there not piping to be done between the Im hof tank and 

the sludge beds? A  I  think not.
Q Had that been put in? A  I think it was. There might have 

been two or three lengths o f pipe.
Q I  see on your estimate two lengths o f twenty-inch cast iron 

p ipe; where was that to be used? A  I  think that-particular length 
o f pipe was between the end o f the sludge bed and the affluent.

Q Then there was work to be done at that point? A  Yes.
Q There is also fifty-two feet o f ten-inch cast iron  p ipe; where 30 

was that to be used ? A  That is part o f  the tank; ten-inch pipe.
Q In the tank itself ? A  Yes.
Q Then, in addition to the construction o f the re-enforced tank, 

there were certain pines and fittings, either within or about that 
tank, to be constructed? A  That is in m y estimate.

Q Yes. And it is ,a fact that in addition to the construction 
of the concrete tank it sell, there were pipes and fittings to be con-
structed and connected around it and in it? A  Yes.

Q A s I  understand your testimony as to the presentation o f the 
bills fo r  materials purchased by Mr. Ippolito, you took as the cost 
o f making your estimates, the prices which the various material men 
had billed to him? A  Yes.

Q You didn ’t do anything further to estimate whether those 
prices were a fair cost for  the work? A  W ell, I  was doing other 
work all the while; I  was fam iliar with the prices o f material.

Q Y ou took as the estimate o f  the cost o f labor, the payroll rates 
which Mr. Ippolito was paying on that job? A  I  did.

Q And you took as to the number o f hours’ work, the quantities 
o f materials, the sheets which were turned in to you by Mr. Ziegler? 5 0
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A  Partly, and partly from  my own figuring. I  was there, also, a 
good deal.

Q Now, to what extent did your own figures enter into the cal-
culation o f this cost on which Mr. Ip p olito ’s statements were based? 
A  W ell, I  always knew the number o f men that were there. I  
knew, from  talking to the men, what their rates o f wages were.

Q And you took Mr. Ip p o lito ’s check fo r  a report as to the 
number o f hours that the particular men w orked! A  No, the 
representative o f the borough, Mr. Ziegler, kept his own account.

Q Yes. And you based your figures on Mr. Z ieg ler ’s account? 
A  Yes, to a certain extent, and what I  got m yself by being there, too.

Q Now, what I  would like you to state, Mr. Blood, is what is it 
that you refer to in the words “ what I got m yself by being there?”  
W hat did you get? A  O f course, I  had a check on Mr. Z ieg ler ’s 
reports by  going to the work back and forth myself. Mr. Ziegler 
made out the reports.

Q H ow closely did you check him? A  W ell, as to the number 
o f men, and the material that arrived the different days.

Q Then you did not attempt to check him in every item o f his 
report?. A  No.

Q Just a casual check as you happened to be there? A  (N od-
ding head.) Yes.

Mr. Morrison. I  think there is nothing further.
Mr. Davis. Nothing further fo r  Mr. Blood.
(W itness excused.)
Mr. Davis. I f  your H onor please, I  would like to read the—  

it comes in the order o f sequence now— the deposition o f Mr. 
Ivoch that was taken.

The Court. Mr. W ho?
Mr. Davis. Mr. Koch. K-o-c-h. He is now in Germany in 

the army, and his testimony was taken here last June.
The Court. A ll right; you may read it.
Mr. Davis. (R ea d in g ):

“ P A U L  G. K OCH , called as a witness by plaintiff, being duly
sworn, testified as fo llow s:

Direct examination by Mr. Davis.

Q Mr. Koch, where do you live? A  442 Hancock street, 
Brooklyn.

Q And where are you  located at the present time? A  
Camp Meade, Maryland.
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Q Y ou  are in the service o f the United States'? A  Yes, 
sir.

Q A rm y or navy? A  Army.
Q And so far as you  know, you are about to leave the

country? A  Yes, sir. lft
Q Now, were you connected in any way with the work done 

by  Charles Ippolito in the matter o f the construction o f the 
sewer disposal work in Ridgefield? A  I  was.

Q In what capacity? A  Engineer and superintendant.
Q W hen did you go on the work— can you tell from  any 

memorandum or book or anything? A  Yes, sir.
Q W hat do you want to tell from ? A  W hy, that book.

(Indicating.) June 21 was the date.
Q 1916? A  1916, we started shipping machinery from

Schenectady. . . 20
Q And when did you cease your connection with the R idge-

field job? A  December 1st.
Q 1916? A  1916.
Q And during all o f the time between June and December, 

how much o f the time— how much o f your time did you give 
to your duties on that job? A  Absolutely all o f  it.

Q And just what were your duties on that job , what did 
you have to do? A  Lining up the work, taking charge o f the 
accounts, paying the local men, taking care o f materials, and 
generally taking charge o f things that an engineer would. 3()

Q D id you keep the time book on that job  o f the time put 
in by the men? A  Yes, sir, part o f  it.

Q I  show you book entitled ‘ W eekly Time B ook .’ Is that 
the time book? (H anding book.) A  Yes, sir.”

Q W ill you get that, please?
\ A Voice. Yes, sir. (Producing1 book.)

Mr. Davis. (Continuing reading:)
“ Q W ill you please look at that book and say i f  any part 

is in your handwriting, kept by you? A  (A fter  examining.)
The weeks o f July 13, July 20, July 27, August 3, August 10, 40 
August 17, August 24, and up to the week ending October 26th, 
all the intervening time.

Q And from  the first to October 26th, is that entirely and 
exclusively in your handwriting? A  Yes, sir.

Q. And the entries, were they made from  day to day? A
Yes, sir.

Q And what does that time book show so far as your 
entries are concerned? A  It shows the actual time put in 
by the various men employed on the work. 50
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Q Does it also show the number o f men employed on the 
work from  week to week? A  Yes, sir.

Q Does it show the wages paid them? A  Yes, sir.
Q And the entries made by you are embraced in what 

pages, from  page what to page what? A  The book isn ’t 
numbered.

Q It isn ’t numbered? A  No, sir.
Q Then A  It is from  where you have your finger in to 

the front o f the book, from  October—
Q Just show me, will you ? A  Starting right here and 

ending here. (Indicating.)
Q They are embraced from  the first page, entitled ‘ W eek 

ending July 13, 1916’—  A  Yes, sir.
Q — to the page and including page entitled ‘ W eek ending 

October 26, 1916’ ? A  Yes, sir.
Q And the amount o f money in the last column on each o f 

those pages represents what, opposite each name? A  Repre-
sents the amount o f the payroll for  that week for  the men 
employed, outside o f the overhead.

Q A nd the total at the foot o f  each page represents what 
m money? A  Total cash paid, outlaid fo r  the week.

Q F or  the week, o f  all the men? A  Not including over-

Q Now, that payroll doesn ’t include what? A  It doesn ’t 
include any o f  m y time.

Q That is, your salary as engineer? A  A s engineer, and 
it doesn ’t include Mr. Olmstead’s salary.

Q And what else doesn ’t it include? A  It doesn ’t include 
any o f the general overhead at all.

. Q And by the general overhead you refer to what? A  
Wear and tear on machinery, repairs on maehinerv— that is 
i f  any material was used.

Q It doesn ’t include any material, does it? A  No sir
Q O f any kind? A  O f any kind.
Q Then it includes simply labor, money paid to the men 

who worked on the job, exclusive o f yourself and Mr. Olmstead 
is that right? A  Yes, sir.

Q Now, I  show you another book, marked on the first flv- 
leaf General Expense,’ and ask you to look at it and sav 
whether or not the entries in that book were all made by you 
(H anding book.) m a t  is that book ! A  General expense' 
and shows all the money outlaid, as cash outlay.

Q W as that book kept by you? A  Yes sir«50
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Q W ill you  please look at the entries from  the beginning 
down to the date o f  N ovem ber 11, 1916, and say whether or 
not all the entries are in your handw riting! A  (A fte r  exam -
ining.) Y es, sir.

Q F rom  what other books or sources did you  enter into 
that book, M r. K och ? A  I  entered in this book from  the i q  
small expense book that I  carried—

Q A nd  what else? A  This is from  part o f  the loose leaf 
book, and the check book, and checks, and from  other bills 
that were paid directly from  the Orange office.

Q That is, bills fo r  m aterial? A  Yes, sir.
Q In  what w ay did the bills you  refer to fo r  m aterials first 

come to your attention? A  W hen the bills were received 
they were given to me fo r  entry.

Q B y  whom ? A  Mr. Ippolito . 2 0

Q A nd the entries, so fa r  as they relate to m aterials, in 
that book, are they from  those bills? A  Yes, sir.

Q N ow, what other entries are in there; what do they rep-
resent? A  They represent general expenses, petty  cash—

Q W ell, I  d on ’t mean under what head, but do they repre-
sent also labor? A  Y es, sir.

Q Now, d id  you  enter into that book all o f  the m oneys paid 
under the payroll?  A  U nder the payroll, yes, and any 
m oneys—  g 0;

Q I  show you  this small red book  which you  say is a m em o-
randum book (handing book ). A  Yes, sir.

Q W hat did you  keep in that book? A  I  kept notes, spe-
cial notes about happenings on the job .

Q W ell, w ith regard to the expenditure o f  m oney by  you?
A  Actual cash outlay from  day to day. ,

Q A nd did you  transfer the cash items from  the small red 
book into the general expense book? A  Yes, sir.

Q I  show you  also this m em oranda book, without a cover, 
what is that (h an din g)? A  That is the same as this small 4 0  

book.
Q A nd did you  transfer from  that m em orandum  book  also 

to the general expense book? A  Y es, sir.
Q Now, does the book entitled ‘ General E xpen ses ’ show 

all o f  the m oneys laid out by  Mr. Ip polito  fo r  labor and m a-
terials on this original job  from  the time you  came on  the 
job  down to N ovem ber 11, 1916? A  No, sir.

Q W hat is not included in it? A  None o f  m y salary and 
none o f Mr. O lm stead’ s salary.
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Q ^Well, with the exception o f your salary and Mr. Olm- 
stead s salary, does it show all the money laid out during those 
periods? A  No, sir.

Q W ell, what else is excluded? A  It w ouldn’t show the 
overhead, interest on money, and the wear and tear on ma- 

1 0  chinery.
Q W ell, with those exceptions; that is, the salary o f your-

self and Mr. Olmstead, and the overhead, and the wear and 
tear, does it show all the money laid out fo r  labor and mate-
rials on that job? A  Yes, sir.

Q Did you pay out any money on that job  by your own 
check on account o f Mr. Ippolito? A  Yes, sir.

Q W ill you please explain in what way that was done? A  
Mr. Ippolito from  time to time gave me checks, and in order 
tlmt; I  could get at the money as needed, put it in my personal 

•V. account.
Q And then you did what? A  I  carried m y check book

with me, and as I  needed a check for  freight or general ex-
penses, say, I  would make it out right at the time o f  paying, 
and also draw the payroll each week.

Q In the book which is marked ‘ General Expenses,’ did you 
enter also the checks that you drew on this account in the 
manner that you have just described? A  Yes, sir.

Q I  show you a bundle o f checks; will you please look at 
them and see i f  those were checks drawn by you, paid by you, 

30 on account o f this job  (handing) ? A  Yes, sir.
Q A ll o f them? A  Yes, s ir ; they were either fo r  actual 

work or fo r  petty cash used in general expenses.
Mr. Davis. I  ask that the books and documents I  have 

referred to be marked for  identification.”
I  dpn ’t know whether this is the proper place to offer them 

in evidence?
The Court. You had better finish reading your deposition. 
Mr. Davis. (Continuing reading:)
“ Q Mr. Koch, were you on the job  at the time the change 

4 0  ^ as made in the manner o f construction o f the tank founda-
tion? A  I  was there when the change came up. The change 
came may I  ask the question was the change November 1 1 ?

Q That work was done after you left, w asn ’t it? A  A s I 
recall, it was started, I  believe, around the 28th o f November.

Q The 28th o f what? A  November.
Q And you left about the first? A  I  left the first o f De-

cember. I  haven’t looked at any o f m y memorandum books.
Q The entries in those memorandum books under the vari-

50 dates, were they made by you on the dates indicates? A
Yes, sir.
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Q And made from  time to time as the expenditures were 
made? A  Yes, sir.

Q Now, do they relate to any job, so far as. expenditures 
go, except the original job? A  No, sir.

Q Now, I  show you also a package o f daily reports fastened 
together, the outside report being dated November 30. W ill •*$ 
you please look through that bundle and see whether any o f 
those reports are in your handwriting? A  (A fter examining.)
The report o f November 30th.

Q Is that the only one? A  Yes, sir.
Q And what does that report o f November 30th represent?

A  It represents the cost o f  a watchman, night watchman.
Q W ell, does it represent labor and materials used on the 

job  on that day? A  Yes, sir.
Q W ho made out the report? A  I  did.
Q And how often was that kind o f report made out? A  

E very day.
Q To what work did that refer, Mr. K och? A  To the 

extra work.
Q W ell, what particular extra work on that part o f the job?

A  It was on the jutting o f piles, and sawing off in connection 
with the foundation o f the tank.

Q Under the changed plan or under the original plan? A  
Under the changed plan.

Q Now, I  show you another bundle o f daily reports—well, 
wdiat did you do? A  I made out the reports and submitted ^ 0  

them to the resident engineer, Mr. Ziegler.
Q W ho was Mr. Ziegler? A  The borough ’s representative 

on the job.
Q And calling your attention in the lower left hand corner 

to the entry, ‘ Approved, A . Ziegler, Resident Engineer,’ whose 
signature is that? A  That is Mr. Z ieg ler ’s signature. '

Q W hen were those entries made by you on that daily re-
port? A  They were always made the follow ing morning or 
the follow ing day.

Q That is, the morning follow ing the day on which they 
bear date? A  Yes, sir.

Q W hen is it that it was submitted to Mr. Ziegler fo r  his 
approval? A  A t the same time, and if  he w asn’t there, as 
soon as he came.

Q Is the entire report with the exception o f his signature 
in your handwriting? A  Yes, sir.

Q Now, I  show you a bundle o f reports, the outside sheet 
being dated December 1, 1916. W ill you please look through 
that bundle and say what o f those reports are in your hand- 50
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Paul G. Koch, cross.

writing (handing) ? A  Yes, sir. Two reports, the one dated 
December 1st and the other dated December 2nd.

Q And what does the report o f  December 1st represent? A  
Kepresents work on the tank foundation change.

1 0  . $  W f U’ does H represent labor and materials used on the
job  on that day? A  Yes, sir.

Q And can the same be said o f the report o f  December 2 nd« 
A  The same; yes, sir.

Q W hose handwriting are they both in? A  Both in my 
andwnting, with the exception there is a note on the Decem-

ber 2 nd report in Mr. Olmstead’s handwriting.
Q A re  they both approved by Mr. Ziegler, the resident 

engineer? A  Yes, sir.
Q On all these reports that you have referred to, so far as 

the sums o f money in that last column are concerned, thev 
represent what? A  The actual money paid to the men, or—
£ es* N ° * the price beinS paid on material, that being shown by the bills.

Q And do those reports include the compensation o f either 
yourself or Mr. Olmstead? A  They include Mr. Olmstead, but 
don t include myself.

Q They d on ’t include you? A  No, sir.
Q W hat was Mr. Olm stead’s position there while you were 

there? A  Foreman in charge o f the work.
Q Mr. Koch, in that book which is marked ‘ General E x-

pense, does that include the moneys that were laid out for 
labor and material on the sludge beds? A  Yes, sir.

Q And do you recall what, i f  any other extra than the 
change in the sludge beds there was from  the beginning o f the 
plant down to the time that the foundation construction was 
changed; do you recall any except the change in the sludge 
beds? A  No, s ir ; I  d on ’t, s ir .”

Do you want to read the cross examination?
4 0  Mr. Morrison. You can read it, i f  you like.

Mr. Davis. (Continuing reading:)

Cross examination by MY. M orrison.

Q Mr. Koch, I  heard your statement that in general the 
items shown on those books were charges fo r  labor and ma-

Job> I , notlce in S yn cin g  through the books 
many items o f  personal expenses, pullman tickets, meals, etc

job ?  A  Y os^sir d°  y ° U’ they are direetly chai'geaWe to the

50 Q A s lab°r  or material? A  General expenses.

30
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Q H ow  was a pullman used on that job? A  I  had to go 
to  Schenectady to ship machinery down from  Schenectady in 
order to nse the machinery on that job.

Q And Mr. Ippolito compensated you for  that? A  Yes, sir.
Q  And for  that reason you think that they are chargeable 

to that job?  A  Yes, sir.
Q And the other items o f similar nature to the items men-

tioned are expenses incurred in the same way? A  A ll items 
shown in this account are expenses incurred directly due to 
the job.

Q And all chargeable to Mr. Ippolito by you? A  Yes, sir.
Mr. Davis. That is all, Mr. Koch, for  the present.”

Now, he was recalled (page 39).
(R eading:)

20
“ P A U L  G. K OCH , recalled, further testified as follow s:

B y Mr. Davis.

Q Mr. Koch, while you were on the job, and before Mr. 
Olmstead came, what did you do, i f  anything, with regard to 
checking up materials delivered on the job? A  Checked all 
materials as received, against the bills.

Q Describe how you did it. A  W ell, i f— the way it was 
done, if  a load o f stone was delivered, the driver would have 
a sheet with him showing three yards, or five yards, or what- 3 0  

ever it was, and we would check up the wagon as close as we 
could do it, and when the slip is returned we get a receipt—  
we have a copy ; fo r  instance, a bill may come in in a month, 
say, showing so many loads received, so many yards, and we 
check the receipt we have against the bill, or i f  a load o f 
cement was received, that would be received in the same way.

Q W ith regard to lumber, brick and things o f that sort, 
how did you check up the bills with the amount received? A  
It was always checked; the driver always had a bill o f  the 
materials with him, and we checked off each bill as it came in, 40 
and counted the number o f pieces, and measured the length 
o f the pieces.

Q During what period did you do the checking up yourself 
personally? A  On and off during the job, just according to 
who happened to be near the driver when he came in there.

Q W hen you didn ’t check off, who did, i f  you know? A  Mr. 
Olmstead.

Q Did you find any discrepancies between the materials 
delivered and the bills? A  No, sir. eq
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Q Then do yon say that all o f  the materials called for  in 
the bills, the various materials, that the amounts called for 
were delivered on the job? A  Yes, s ir .”

I  offer his deposition in evidence, i f  your H onor please.
 ̂q  The Court. Y ou have read it. I  suppose it goes in evidence,

but not as an exhibit.
Mr. Davis. Now, if  the Court please, I  offer in evidence 

the time book that was referred to in Mr. K o ch ’s deposition, 
beginning July 13th, and I  think he ran down to December 1st, 
was it? I  offer in evidence— well, I  notice this time book is 
in two handwritings. I  will reserve that until Mr. Olmstead 
comes.

I  offer in evidence the petty cash book.
The Court. K ept by this man?

2 0  Mr. Davis. K ept by this man and referred to in his deposi-
tion, and it was marked at the time o f the deposition P. 3.

The Court. It will now be marked according to our new 
numbers.

(M arked Exhibit P. 25.)
Mr. Davis. I  offer in evidence the sheets that are bound 

together; it is designated a notebook without a cover, and in 
the deposition it is referred to as P. 4, all kept in his hand-
writing.

2  The Court. Yes.
(Marked Exhibit P. 26.)
Mr. Davis. I  offer in evidence the bundle o f checks referred 

to in his testimony and marked at the time o f the deposition 
P. 5 fo r  Identification.

The Court. P. 27.
(Marked Exhibit P. 27.)
Mr. Davis. A lso the book marked “ G-eneral Expenses,”  

which, in Mr. K och ’s deposition, was marked Exhibit P. 2, all 
in his handwriting.

4 0  The Court. P. 28.
(M arked Exhibit P. 28.)

R U SSE L L  C. O LM STEAD , called as a witness on behalf o f the 
plaintiff, having been first duly sworn, testified as fo llow s :

Direct examination by  Mr. Davis.

Mr. Olmstead, where do you reside? A  Hudson Heights, New
J ersey.

5 0  Q And what is your occupation? A  Contractor.
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Q H ow long have yon been in that business? A  Twelve years.
Q H ow many? A  Twelve years.
Q And did you work for  Mr. Ippolito on this Ridgefield job?

A  I  did.
Q Do you remember when you began to work there, Mr. Olm- , ■ 

stead? A  August 23, 1916.
Q And in what capacity did you go to work there? A  Foreman.
Q W as Mr. K och there, Paul Koch, at the time you went?

A  Yes.
Q W hat capacity was he in? A  He was acting as engineer and 

superintendent.
Q Now, you stayed there as forem an under his superintendency, 

then, did you, while he was there? A  Yes, sir.
Q And when did he sever his connection and leave the job? A  

I  think some time in December. 20
Q Of what year? A  The same year.
Q 1916? A  Yes.
Q And from  December, 1916, onwards, what position did you 

then occupy on the job? A  I  had entire charge o f the job.
Q You came there in August, you said? A  Yes. •
Q W hen you came there, Mr. Olmstead, to what extent had the 

job  progressed? A  The preliminary work had been done pre-
paratory to driving the piles.

Q W ell, had the sludge bed been completed? A  No.
Q The preliminary work on what? A  Just the actual work o f „ a  

getting the plant on the job  ready to start the actual construction.
Q I  see. And you say prelim inary to driving, the piles? A  Yes.
Q W hat piles do you refer to? A  Piles supporting the tank.
Q W ell, after you came on the job  in August, 1916, what was 

the first work undertaken? A  D riving the piles under the tank.
Q And did that go along in connection with the sludge bed?

.A. Yes sir.
Q And was the out-fall pipe being laid at the same time, or later?

A  It was laid after the piles had been driven in the tank, im-
mediately after. 40

The Court. W hat do you mean by the out-fall pipe?
The Witness. That was a twenty-inch pipe running out 

into the river to carry the waste after it passed through the 
tank.

The Court. H ow did the stuff come into the tank?
The Witness. It was pumped in from  the pumping station.
The Court. Through a pipe?
The Witness. Yes, sir. 50
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The Court. W hat do you call that pipe?
The Witness. I  should call it a force pipe.
The Court. Did you put it in?
The Witness. No.

] 0  The Court. That was put in by another contractor?
The Witness. B y another contractor.

Q You had nothing to do, did you, with the pumping station? 
A  No.

Q Or with any o f the work o f the sewerage system before the 
sewage got to the tank? A  None.

Q This out-fall pipe ran from  what to the river? A  It ran from  
the tank to the river.

Q W as it connected up to the sludge beds? A  Yes.
° 0  ^  A nd you say it was twenty-inch iron pipe? A  Yes.

Q H ow soon after you came on the job  was work started on the 
sludge beds? A  It was shortly after I came on the job. I  should 
say about three weeks, we started to work on the sludge bed.

Q Did you have any charge o f that work on the sludge bed? 
A  Yes.

Q Did you have charge o f the men that were working on it? 
A  Yes.

Q And did you have anything to do with the keeping o f the 
time o f the men during the period that you were working on the 
job? A  Yes.

Q W hen did you start keeping the time? A  I  don ’t know; it 
will show in the book, in my handwriting.

Q H ow many time books were there altogether, Mr. Olmstead ̂  
A  One.

Q Now, I  show you a book marked “ W eekly Time B ook ,”  which 
has been referred to in Mr. K och ’s testimony, and is marked Exhibit 
P. 1 for  identification. W ill you please look at that and say what 

portion o f it is in your handwriting, i f  any? A  (R eferring.) My 
handwriting starts the week o f November 2nd.

4 o Q 1916? A  Yes, and the time for  the week ending November 
2nd, 1916.

Q And continues to what point? A  Continues, with the excep-
tion o f the days o f December 7th— with the day o f December 7th, 
until the end o f the job.

Q And just give the date o f the end o f the job, as you call it, 
as shown by the time book? A  May 28th, 1917.

Q Now, Mr. Olmstead, what does that time book show as kept 
by you? A  That time book shows the hours o f— that was worked 
by the men employed on that job  per day, and the amount that they

<r>0 were paid, the rate they were paid per day or per week.
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Q And does it show any materials used on the job? A  No.
Q Does it show any overhead expenses? A  No.
Q Or interest? A  No.
Q W ear and tear? A  No.
Q Does it show your salary? A  No. j q
Q Does it show Olm stead’s? A  No.
Q I beg your pardon; K och ’s? A  No.
Q It just shows all the men, exclusive o f the superintendent and 

the forem an? A  Yes.
Q H ow much were you being paid at that time? A  $250 a 

month.
Q W as that from  the beginning? A  Yes.
Q And did that continue all the way through? A  Yes.
Q H ow much was K och paid at the time? A  I  do not know.
Q Now, when he stopped keeping the time, either in November 2 0  

or December, he got o ff the job  altogether, I  understand? A  Yes.
Q Koch. R eferring to the item o f  December 7th, just look at 

that, will you please? You say that the entry for  December 7th is 
not in your handwriting? A  (R eferring.) The entries fo r  eight 
men are in the handwriting o f Paul Koch, and three are in my 
handwriting.
- Q O f that day? A  Of that day only.

Q December 7th.

The Court. H ow  did that happen?
The Witness. I  do not know.
The Court. You do not recall now?
The Witness. I do not recall it now, exactly how it hap-

pened.

Q Now, when were the entries in that book made by you, Mr. 
Olmstead? A  The entries every day was made at the closing o f 
the work o f the day, or in the morning o f the day after.

Q And they were made by you personally? A  Yes.
Q Now, the amounts that are stated in there, are they the true 

amounts that were paid by Mr. Ippolito fo r  labor? A  They 
are.

Mr. Davis. I f  your H onor please, I  offer the payroll book, 
the time book, in evidence.

The Court. It may be marked.
(Marked P. 29.)

Q Mr. Olmstead, referring to the work o f changing or strength-
ening the foundation o f the tank, how was a record o f the labor

* 50
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and materials used in that work kept? A  They were kept on extra 
work sheets, a different form  o f stationery.

Q I  show you a bundle o f papers that have been referred to 
by Mr. Blood, running from  P. 18 fo r  identification down to P. 23 
for  identification. W ill you please look at them and say what, if  

^  any o f them, are in your handwriting? A  (R eferring.) The ones 
o f October 12th to October 14th are.

Q Suppose you just designate them by—that is P. 18. That is 
all in your handwriting, is it? A  (R eferring.) A ll in my hand-
writing, all with the exception o f this one dated November 30th are 
in my handwriting, that one (handing bundles o f papers to Mr. 
D avis).

Q Now, just a moment. That refers to P. 19, does it? A  Yes, 
sir. Is that the one?

20 Q And referring to the sheet o f November 30th, P. 19, whose 
handwriting is that particular sheet in? A  That is in the hand-
writing o f Paul Koch.

Q W as that his last day on the job, Mr. Olmstead? A  I  don ’t 
believe so. I  think he was there a day or so or a few  days later. 
These are all in my handwriting fo r  the month o f December, with 
the exception o f December first and second, which are in Mr. K och ’s 
handwriting; that will be the last o f his.

Q You refer to P. 20? A  Yes. That is all in m y handwriting.
Q R eferring to P. 21? A  P. 21; P. 22.

SO Q A ll in your handwriting? A  Yes. P. 23 is all in m y hand-
writing.

Q Now, will you just explain how those sheets were made up? 
Those daily sheets? A  They were made up showing the actual 
hours that were worked by the laborers and mechanics on the extra 
work fo r  that particular day, and it specifies what they were work-
ing on, what they were doing during that time.

Q Does it also show the actual money owing to the laborers? 
A  Yes.

Q These men. Do these sheets also show the materials that 
40 were used? A  It shows part o f the material.

Q And how was the other part indicated or shown? A  The 
other part was shown on the bills as they were received at the 
end o f  the month, or the statements from  the material dealers.

Q H ow  many o f those time sheets were made out in a day? W as 
there just one original, or an original and duplicate? A  An orig-
inal and duplicate.

Q And what was done with each, the original and the duplicate? 
A  The original was turned over to the inspector, Mr. Ziegler, and 

gQ the duplicate was retained by Mr. Ippolito.
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i

Q W ell, was not the original, or the paper that was signed by 
Mr. Ziegler, w asn ’t that kept by  Mr. Ippolito? A  Yes, the original 
was retained in onr possession, Mr. Ip p o lito ’s possession, and the 
duplicate was given to the borough engineer through Mr. Ziegler.

Q W ill you please— you probably have done it— if you haven ’t, 
will yon please look at the name o f Mr. Ziegler signed to all those 10 
sheets, and see whether or not that is his genuine handwriting?
A  That is his signature.

Q And where was it signed, as a general thing, with regard to 
the work? A  Do you mean the location o f  the signing?

Q Yes. A  On the job.
Q Now, will you please state, Mr. Olmstead, what was done by 

you and by Mr. Ziegler in the way o f making up these daily re-
ports? A  The time o f the men was copied from  the time book and
made out on those reports. . • 2 0

Q W here was Mr. Ziegler stationed, as a general thing, during 
the day? A  H e was on the job  all the time during the working
hours.

Q And he was representing the town? A  Yes.
Q And did he keep a record himself of the number of men that 

were employed there? A  Yes. That is, he checked our time every
day,

Q Each day? A  Each day.
Q Did he do that before he signed his approval on the time

sheets? A  Yes, sir. M A
Q Now, I  show you a bundle o f time sheets or daily reports, as

j  can them, starting on March 18th, and running down to March 
31st 1917, which were marked— well, these were marked, if  your 
H onor please— Mr. Olmstead was examined at the time o f Mr. Koch, 
but I  suppose it will confuse if  I  refer to them ; they were marked 
at that time. I  will just erase it. t

The Court. I  think so.
Q W ill you please look at them and see in whose handwriting 

they are? A  They are all in m y handwriting.
Q And what do these daily reports from  March 18th to March 

31st show? A  They show the amount o f money paid to the watch-
man and, I  believe, myself, on those sheets.

Q W as that during a period that you were carrying on work, 
or during a period that the work was stopped? A  During the
period the work was stopped. .

Q W as this before or after you received the notice to stop the
work, o r  get oft the job? A  It was after we had received the
notice to stop the work. ,

Q A fter  receiving the notice to stop the work, which was Febru-
ary 28th, 1917, did you stop work? A  Yes. 50
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Q And then after getting the second notice, March 14th, 1917, 
from  that time until the time that you got o ff  the job, how many 
men did you keep working there? A  W e only had a watchman 
and myself, were the only men there.

Q Mr. Ziegler, was he there during that period? A  No.
Q I noticed that none o f these sheets from  March 18th down to 

March 31st are approved by anybody, is that so? A  (R eferring.) 
That is so.

Q Those entries, Mr. Olmstead, on those sheets, were they made 
by you from  day to day? A  Yes.

Q And do they truly represent the outlay fo r  labor? A  Yes.
Q During those days? A  Yes.

Mr. Davis. I  would like to ask that this bundle, i f  your 
H onor please, be marked for  identification?

' The Court. You may so mark it.
(Marked in bulk Exhibit P. 30 for  identification.)
Mr. Morrison. That is from  the 18th to the 31st?
Mr. Davis. 18th to 31st, yes.

Q Until you got o ff the job, Mr. Olmstead, what plant did you 
have there? A  Do you want the details o f  the plant?

Q Well, the names of the various parts of the plant? A  We 
had a traveling derrick, hoisting engine, boiler, centrifugal pump, 
steam pump, a pulsometer, a single drum hoist, a concrete mixer, 

30; small tools such as small gasoline pump and picks and shovels and 
jacks, and all sorts of things that a general contractor would have 
on a job of that kind.

Q Did you have a hammer o f any sort? A  Steam hammer?
Q Yes. A  Yes, a steam hammer.
Q And did you have any tracks or railroad apparatus? A  W e 

had a small industrial railway, with cars.
Q Running from  where to where? A  It ran from  the mainland 

across the bridge onto the site o f  the tank and sludge beds.
40 Q Now, going back to the time that the sludge bed was begun, 

do you recall at that time the change in the sludge bed? A  The 
plan, I  believe, fo r  the change in the sludge bed had been arrived at 
before I  came on the job, but there had been a change.

Q W ell, the sludge bed as constructed under you as forem an was 
constructed out o f what materials? A  Concrete.

Q Altogether? A  Re-enforced concrete.
Q Now, with regard to the tank, before any change was made in 

the construction or strengthening of the foundation o f the tank, how 
far had the work on the tank progressed? A  All the piles had 

50 been driven, the excavation had been completed, and the tank was
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practically ready to place the concrete; the outside form s fo r  the 
wall had been placed, and part o f the re-enforcing steel fo r  the walls 
had been in place.

Q W ill yon just describe the manner in which the piles were 
driven under the first driving? A  The spiles were driven with a 
traveling derrick with a fifty-five-pound steam hammer, and driven • 
in a modern method to refusal.

Q Just what do you mean by driven to refusal? A  W ell, when 
they will go no further under the impulse o f  the hammer, with no 
appreciable penetration.

Q And what does that indicate in a case o f that sort? A  That 
indicates the pile has gone as far as it will go in that material with-
out being ruptured.

Q The first driving o f the piles, were they all driven, as you sav, 
to refusal? A  Yes. • 20

Q Now, after they were driven, how deep down was the excava-
tion made for  the tank? A  About fifteen feet from  the ground 
level.

Q And then what was done with the spiles after the excavation 
was made? A  They were cut off at the proper elevation.

Q And were they all cut off at a uniform  elevatipn? A  There 
were two rings; the inside ring was cut o ff lower than the outside 
ring, but each ring was cut o ff at the same elevation.

Q Now, this inside ring o f  spiles was cut off how far below the  ̂
surface o f the ground? A  About eleven or twelve feet.

Q And the outside ring was cut off how far, i f  anything, below 
the surface o f  the ground? A  They were about level with the 
ground level.

Q W hat was it, Mr. Olmstead, that the inside ring o f spiles was 
to receive or act as a foundation fo r?  A  They were to carry the 
first section o f the tank and support the outside walls o f  the tank.

Q W as that the section that went down deepest into the ground?
A Yes.

Q W hat was it that the outside ring o f  spiles was to hold up? A  4 0  

They carried the tank farther up in its height and supported the 
outside walls there. .

Q W hat was there, i f  anything, on the tank that was to rest on 
this outside circular ring o f spiles? A  There was a concrete 
bracket which rested directly on the spiles which, in turn, supported 
the tank.

Q Now, after you had gotten the spiles cut off to their proper 
level, had you gone ahead with any o f the concrete or re-enforcing 
work under the original contract? - A  W e had set the steel on the

50
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outside o f  the wall o f this tank, and we hadn’t done any concrete* 
we were ready to concrete the day that the work was stopped.

Q Did you have the form s, then, you say? A  The outside form s 
for  the first lift o f  concrete.

10 Q What were those forms for? A  They were to form the con-
crete and support it while it was wet, being placed, until it was 
hardened.

Q I say, what were the forms for? A  The outside of the tank.
The Court. Was the tank circular in shape?
The Witness. Yes, sir.

Q How much of the forms did you have set? A  The first layer 
set, that is, they were about five feet high in a circle.

9 0  * ^ t Y ° U ha(*n,t y et begun to pour in concrete for  the tank itself?
A  No.

Q Had you started to pour any concrete for the mat over the 
bottom of the tank? A No.

Q At the time the work was stopped? A  No.

The Court. Did you put the mat in after you put the side 
walls ?

The Witness. N o ; put the mat in be fore ; the side walls 
rested on the edge o f the mat.

a  The Court. How could you put your form in then unless
fy  you had your mat?

The Witness. Well, the outside form went down to the 
bottom of the mat. The extent of the mat stopped on the out-
side of the wall.

Q Now, when you got to that point, Mr. Olmstead, where the 
excavation was made and your spiles cut off, and everything readv 
to go ahead with the tank itself, what was there, i f  anything, that 
happened? A  W e were completing the final excavation. There 
was a small amount o f material remaining before we started deposit- 

40 m g concrete, and when we pumped the tank out to do that work, 
the water and quicksand had been filling in on one side o f the tank, 
that is, it displaced— it had misplaced several o f  the piles on the 
lower circle and loosened several on the outer circle, and the form  
was in a very precarious position as far  as placing any concrete.

Q Well, did you proceed with the work, or did you stop? A  
We proceeded with the work o f excavation and notified the engineer, 
and he stopped the work when he arrived on the scene.

Q How long, then, was the work stopped for, about? A  About 
three or four weeks, I believe. •50
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Q Have you got any memorandum book in your possession, kept | 
by  you, that would show when the work was stopped and how long 
it was stopped! A  Yes, there is a memorandum book there (indi-
cating) .

Q W ill you please turn to it !  A  I  believe it is there in that box
(indicating). '

Q Is this i t !  (H anding book to witness.) A  That is it.
Q W ell, can you tell without refreshing your memory at all by 

that book, or do you need to refer to the book to refresh your 
m em ory! A  It was stopped on September 23rd, the first stop.

Q 1916! A  1916.
Q A nd how long did you remain inactive under that stoppage 

at that tim e! A  Until October 12th, I  believe.

The Court. W e will take a recess at this place until to-
m orrow morning at 10:00 o ’clock. 20

(Recess at 4:20 P. M.)

Thursday, A pril 3, 1919, 1 0 :00 o ’clock A . M.

T r i a l  C o n t i n u e d .

R U SSE L L  C. O LM STE A D , resumed the stand, and testified as 
fo llow s: ■ q q

Direct examination by Mr. Davis.
Q Y ou  were referring yesterday, Mr. Olmstead, to the stoppage o f 

work after the quicksand was discovered in the bottom  o f the 
foundation o f the tank. Now, on October 12th, did you start up 
work again ! A  Yes, we started work on October 12th.

Q And you started work on w hat! A  On the foundation fo r  the
tank.

The Court. On w hat!
The Witness. The foundation for  the tank. 40

Q And what did that work consist o f  that you started on on 
October the 12th! A  That was to re— to do m ore excavation in 
the tank proper and drive the sheathing further; that is, put new 
sheathing, heavier sheathing, drive it further around the sides and
excavate and put in a concrete mat. ,

Q And did you continue on that work, then, without stop, until 
the follow ing spring! A  No, we continued with the work until 
the 14th, when we stopped.

50
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Q The 14th o f what? A  O f October.
Q And then you were stopped on the 14th o f October? A  Yes.
Q Now, on this first stoppage which you say . occurred on what 

date? A  October 12th?
Q N o; that was when you started. W hen did you stop the first 

time on the order o f the engineer? A  September 23rd.
Q And how long— how many working days did you remain stopped 

at that time? A  From  the— that is, the number o f  working days 
between September 23rd and October 12th.

Q W ell, have you got that in your book? A  No. I  have, with 
the exception o f the number o f Sundays that were in there. I 
haven’t the Sundays dated in here.

Q W ell, now, just state from  your book how many working days 
you were stopped from  September 26th to October 12th. A  Sor>_ 
tember 23rd. ^

Mr. Morrison. I f  the Court please, I  wish to renew the 
objection o f  the defendant to this line o f  testimony. There is 
nothing to show— to lay a foundation fo r  holding the borough 
liable for  any delays. There is nothing to show that the 
borough was to respond to delays.

The Court. W ell, I suppose they cannot put their case all 
m  at once. They can put it in, and unless they show the 
borough was responsible, it makes no difference.

Mr. Morrison. May I  have the permission to move to strike 
out the testimony—

The Court. Yes. It is one o f these cases where you can-
not take a witness o ff the stand and call another and put him 
back again.

Q W ell, just state what days, they were, Mr. Olmstead? A  
There were sixteen working days.

Q Sixteen days. And during that period that you were stormed 
work from  the 26th to the 12th o f October, what labor or what men 
did you have on the job , what charges have vou got on the iob? A 
W e had all the men on the job.

The Court. W hat?
The Witness. W e had all the men on the job.
The Court. And the charges that you were paying previous 

to that time ?

Q Have you got a memorandum o f that in your book? Just state 
what the charges were on this particular day? A  I  have a 
memorandum o f the men on the job. The time book will show the 
names and the amount o f money expended.
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Q (Handing book to the witness.) A  (R eferring.) There is 
an engineer, fireman, ten laborers, a night watchman and m yself on 
the job  at that time.

Q And they were there during all o f  that period? A  They were 
there during all that period;

Q H ow  much a week did the wages amount to? A  W eek ending 10 
September 28th, the wages for  the laborers and engineers were

$260.89.
The Court. W hat date was that?
The Witness. That is fo r  the week ending September 28th.
The Court. September 28th?
The Witness. Yes.

Q W ell, but you stopped in the middle o f that week, d idn ’t you?
A  W e stopped in the middle o f that week, yes. 20:

Q W ell, I  want the days after you stopped? A  I  haven’t that 
totalled up here.

Q W ell, there were two or three days that week, w eren ’t there?
A  There were four days in that week.

Q W ell, what were the wages fo r  those four days? W ere they 
two-thirds o f the amount that you have named? A  That would be 
two-thirds o f that amount, approximately.

The Court. And what was the amount you named?
The Witness. $260.89.

30
Q Then, that would be about $173.00. And the next week were 

you stopped entirely all week? W as there any other charge in that 
week excepting the wages that you have spoken o f?

Mr. Davis. Have you got that bill, Mr. M orrison?
Mr. Morrison. W hich bill is that?
Mr. Davis. The bill rendered the borough?
Mr. Morrison. (Handing paper to Mr. Davis.)

Q W ere there any other charges excepting the labor fo r  those 
four days? A  There might have been charges fo r  material re-
ceived.

Q W ell, I  mean on account o f delay, charged up to delay? A  
There would be the loss o f the plant which w asn ’t allowed to work 
on that section o f the work.

Q Now, the next week, how much was paid fo r  labor? A  $243.42
paid for  labor the next week.

Q That was the week ending what? A  October 5th.
Q And your next week was the week ending October 12th? A

October 12th. 50
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Q H ow  much was that? A  $337.58 was the—
Q And that included the wages o f the superintendant, did it$ 

A  No.
Q Did it include your wages? A  No.
Q H ow much were your wages? W ell, think you said you were 

getting $250.00 a month? A  $250.00 a month. It is about $9.90 
a day.

Q A n d 'y o u  d on ’t know what Mr. K och was getting? A  No 
Q Now, on the 12th o f October, you started then to do what 

work? A  To start the work on the extra foundation o f  the tank. 
Q W as that under what is called Order Number Tw o? A  Yes. 
Q And that contemplated doing what ? A  D riving heavier 

sheathing around the sides o f the tank, and excavating the material 
to make the bottom o f the tank level with the lowest point and 
putting in a concrete mat.

Q That d idn ’t contemplate the driving o f these large number o f 
extra piles? A  No.

Q Then you worked on that—

The Court. W hy did you have to have an order to put 
in that additional sheathing? W asn ’t that up to you?

The Witness. No, s ir ; that was—
J T f e  Coitrf. W hy w asn ’t it? You had to put in that tank. 
Wasn t it your place to put it in according to the best way 
you could? W a sn ’t it your place to do that?

The Witness. Yes, it was our place to do that according 
to the plans and specifications.

The Court. They d idn ’t show how your sheathing should 
be, did it? •

The Witness. It showed how far we had to go with our 
sheathing, and the engineer ordered that we go farther.

The Court. W ell, why?
The Witness. To put in a different type o f bottom.
The Court. W ell, but you hadn’t been ordered to change 

your bottom  then, had you?
The Witness. Yes, sir, we had a written order on number 

two to do that work.
The Court. A ll right; proceed.

Q T hen  that d idn ’t contemplate the driving o f this large number 
ot piles that were finally driven, did it? A  No.

Q Then you worked on that Order Number Two from  October 
J2th till how many days? A  October 14th.

Q And then the engineer ordered you to stop? A  Yes.
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Q Now, from  October the 14th, you were stopped, then, fo r  how 
long? A  Till the 9th o f November.

Q H ow many working days? A  Twenty-three.
Q That is from  the 14th o f October till what day in November? 

A  Till the 9th o f November.
Q And on what day in November, then, did you start under 

the— to strengthen the foundation by driving o f these extra piles? 
A  On November 9th.

Q Then you continued that down to what period? A  Until the 
work was stopped in the spring.

Mr. D(wis. You have a bill, Mr. Morrison, I think, for  the 
delay, I  mean an itemized bill.

Mr. Morrison. In what form  was it, Judge? I  d on ’t recall 
it. W as it in the form  o f a letter?

Mr. Davis. Y es ; bill rendered for  accrued damage, making 
a total o f seventeen ninety.

Q Now, in the driving o f your piles, Mr. Olmstead, were there 
any difficulties encountered? A  Yes. That is, the piles driven 
the way they were, I  had to be— you mean the new piles?

Q Yes. A  Encountered difficulties in driving that made it very
difficult to drive. ,  a

Q In all how many new piles were driven? A  104, I  believe.
Q I  think you testified yesterday as to the manner o f driving 

them. Now, I  show you the general expense book which is marked 
Exhibit P. 28. Have you gone over that? A  Yes.

Q F or the purpose o f ascertaining what the job  under the
original contract cost? A  Yes.

Q Now, I  am directing yoUr attention to everything that was 
done under the original contract, but having nothing to do with the 
change in the foundation, which was on a cost plus basis. Now, 
referring to the general expense book, state, i f  you can, what the 
entire money that was spent by Mr. Ippolito on this ten thousand 
three hundred dollar contract— that is, the original contract, and 
the change in the sludge bed, and everything exclusive o f the work 
done on the cost plus basis, which was the strengthening o f the 
foundation ?

The Court. 
tract?

Mr. Davis. 
The Court. 
Mr. Davis.

W as the sludge bed done under the same con-

10

20

30

40

It was included in the contract, the sludge bed.
I  know, but w asn ’t there a change made?

Yes, sir. I  am going to ask him to state it both 
ways. I  don ’t know just exactly which basis may be taken 
by your Honor. I  think I  had better have it stated both ways. &0
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i l  A *

The Court. W ell, isn ’t that Rutherford against Kehoe the 
ruling case?

Mr. Davis. W ell, the question is— as I  understand it, the 
measure o f damages— I think Mr. M orrison and I  agree on

10 SUf h Pr°P °rtion o f entire price as the fair cost
o i the work done bears to the fa ir cost o f the whole work. 
That is Kehoe against Rutherford, and other cases.

Now, i f  it should be held that the entire price o f the whole 
work would include the sludge bed as changed, and this little 
work that was done on Order Number Two, that would con- 
stitute one set o f  figures. If, on the other hand, we regard 
the sludge bed as what might be called an extra, and the 
work done under Order Number Two is what might be called 
an extra, then we would have to, as I  understand there has 

20 been done— we would have to then confine ourselves to the
original contract o f $10,300.00, and show all moneys that 
might be applied on that contract. So, I  think we are ore- 
pared to show it both ways.

The Court. A ll right. I  only call your attention to that 
Kehoe case.

Mr. Davis. Yes, sir; that is the measure laid down in the 
Kehoe case.

30

40

,, T ? 6 S °  far as the case has Progressed, I  should 
thmk that rule would apply to this case. There may be some-
thing before you get through that may change it, but it struck 
me so tar that would be your rule.

Mr. Davis. That would be our rule?
The Court. Yes.
Mr. Davis. Yes, sir. That is what I  think,
The Court. Proceed.
The Witness. You asked for  the amount o f  money ex- 

pended on the original contract?

t  ^  r f 1181’ W,e  w a n t  th e  entire amount o f money expended by Mr. 
ppolito tor labor and materials on everything, exclusive o f the 

money spent, beginning with the change in the foundation, the 
strengthening o f the foundation. Now, that would include, as I  under-
stand it, the original $10,300.00 contract, the sludge beds, and the day 
or two work done under Order Number Two? A  W ell, from  the 
analysis o f  these figures and the total amount that Mr. Ippolito 
spent until the work was stopped on November 11th, which included 
ali of that work that you mention, the total amount— cost o f the 
work, that is, the money actually spent by Mr. Ippolito, $11,482.84.

50
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The Court. H ow much?
The Witness. $11,482.84.
The Court. That included your salary and the salary o f  

everybody?
The Witness. Yes, sir. ^
The Court. That is more than the original contract?
The Witness. Yes, sir.

Q Now, are there any items in that figure o f $11,482.84 that 
are not applicable to that— to those items that I spoke o f?  A  Yes.

Q W hat are they? A  The amount o f  money that was spent 
on the sludge beds, the extra work on the sludge beds, on extra 
Order Number Two.

Q No, Mr. Olmstead. I  am asking you, the figure that you are 
giving us now includes all that? A  Yes. 20

Q I  will come to this other method later. W as there anything 
there, any items that should be deducted from  the $11,482 as not 
applicable to those items that I  spoke o f?  F or instance, did you 
buy any plant at all? A  Yes.

Q W ell, what did you buy? A  W e bought some cars and in-
dustrial track, a small plant, and pump and fittings.

Q And how much did that cost? A  T o the sum of about $485.00.

The Court. H ow  much?
The Witness. $485.40.

30
Q Now, have you included also in that figure the labor pay-

ments during the periods o f delay? A  Yes.
Q And how much were they? A  Amounting to $777.30.

The Court. Seven— how much?
The Witness. $777.30.

Q Now, those two item s.m ake up $1,262.70, and deducting that 
$1,262.70 from  the $11,482.84, would make, according to m y figures, 
$10,220.14; is that correct? A  That is correct.

Q Now, you received on account o f that— I don ’t think these are 40 
questioned— the payments, $5,231.59 ?

Mr. Morrison. W e admit that.
The Court. H ow  much?
Mr. Davis. The payments received on account o f  those 

items are $5,231.59 and $1,567.56, making a total o f $6,799.15, 
altogether.

Q Now, what was the total price o f the work, the $10,300 con-
tract, the sludge bed and the work done under Order Number Tw o? 50
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, A  The total contract price, o f  the work had been completed and paid 
for, would have been $12,157.47.

The Court. H ow much?
The Witness. $12,157.47.

Q Now, how was that arrived at? A  The original total eon- 
tract price was $10,300. Now, when they changed the construction 
o f the sludge beds from  an earth construction to concrete, there 
was certain materials that were not used in that new construction, 
and there was a refund we made from  the original contract price 
o f $267.50; that made the net original contract price $10,032.50. 
Then we received extra on Order Number One, the change in the 
sludge beds, the sum o f $1,846.80, and on Order Number Two was 
$278.17. That made the revised contract price fo r  the original con-

2 0  tract, and for  two extra orders, $12,157.47.
Q And have you made an estimate, Mr. Olmstead, as to how 

much it would have cost at that time to complete the tank from  
where you left o ff when stopped by order o f the Borough Council, 
down to the time when the plant would have been entirelv com-
pleted? A  I  did.

Q And how much would that estimate be— have been? A  The 
total sum o f $1,541.24.

The Court. W o n ’t you give me those again?
The Witness. $1,541.24.

Q And that would include— would it include the fittings that 
Mr. M orrison spoke o f yesterday? A  You mean the fittings fo r  the 
tank?

Q Yes. There were some little fittings there, I  think. A  Yes, 
it included all the fittings; but one item, I  believe, o f  lead pipe, the 
sum o f  about $36.00, that I  haven’t included in this estimate at all.

Q Now, i f  you include the $36.00, what would your estimate be? 
A  It would be $1,577.24.

40 Q The price that you have stated there o f the money spent by 
Mr. Ippolito, $11,482.84, did that include all o f the materials? 
A  Yes.

Q And did it include all o f the materials, not only those that 
had been used up to the time you stopped, but all the materials 
that were left on the job? A  Yes.

Q Now, in the bill that was rendered to the town— in the bill 
that was rendered to the borough, and which, I  think, has been 
marked, I  do not see the— on the back o f it, it is Ip p olito ’ s final 
settlement—

50
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Mr. Morrison. It is either P. 12 or P. 13, Judge.
Mr. Davis. A ll right. I  do not see the mark.

Q Have you, in going over this, deducted any duplication o f 
items, that is, is there anything charged here twice? (H anding paper 
to witness.) A  The way this bill was made out, it was billed— that i q  
we had done the total amount o f $8,900.00 worth o f  work on the 
original contract, and then included that original contract that we 
billed on that basis, included all the materials that were bought 
pertaining to the original contract, and then there was billed here, 
certain bills for  lumber and pipe, cement and steel, that are billed 
again, that shouldn’t have been billed under that item o f $8,900.00.

Q Now, will you just pick out what they are, and what the 
amounts o f them are? A  There are four bills o f the Kernan Lum-
ber Company.

Q W hat lumber company? A  E. Kernan Lumber Company. 20 
August 1st; September 1st; October 1st, and October 31st.

Q Amounting to how much? A  Amounting to— that amount 
being deducted would include the profit that was figured on that, 
w ouldn’t it?

Q Yes. A  Amounting to $1,368.24.
Q Y es; and is there anything else? A  The totals o f the other 

bills amount to $986.54.
Q Now, those two amount to $2,354.78, and you think that they 

are charged on that bill twice? A  It appears to me that way.
Q That is, in the item o f $8,900.00, and in the item o f the ma- 30 

terials left on the jo b ; is that right? A  I  believe it is.
Q And then you think that the bill that was rendered to the 

town should be— have those items stricken off. Now, in the amount 
that you have testified that was spent fo r  the materials, $11,482.84, 
the materials and labor, that includes all o f those items, does it?
A. It does.

Q And in that statement there is no duplication? A  No.
Q Now, I  show you bills— these are copies o f what were rendered

to the town. 4
Mr. Davis. You don ’t find the originals?
Mr. Morrison. No.

Q R eferring to the matter o f delay, $350.30 fo r  the one bill, 
and $1,358.90. W ill you please look over those items (handing 
p a p e rs ’to the witness) and say if  they are correct? A  They are
correct as statements. .

Q W ell, what do you mean by that? A  That is, m  order to
check them up exactly, why, we would have to have the— it says, 
the accrued damage, August to— September 23rd to October 31st. 50
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There was a period o f two or three days in there that we worked 
on extra work in the tank, October 12th, 13th and 14th; whether 
that includes that time, or not—

Q W ell, will you check them up, Mr. Olmstead, and we will 
recall you? A  I  can check them up on that.

Q A ll right. Now, I  call your attention to the items on the bill 
rendered to the town on the second page o f November 1st, as per 
bill rendered fo r  accrued damage, $1,358, and ask you i f  the second 
sheet that I  have shown you itemizes that amount? A  That is the 
amount.

Q I  call your attention to the item o f December 1st on the tow n ’s 
bill as per bill rendered fo r  accrued damage, $350.00; is that itemized 
on the first sheet? A  Yes.

Q Is there a difference o f cents there? A  35 cents.
20 Q. 35 cents? A  Yes, sir.

Q Mr. Olmstead, in that lumber bill o f Kernan, $1,368.24, that 
you say you should deduct, is there not generally some salvage to the 
contractor? Should you deduct the whole bill? A  No, there always 
is som e. salvage.

Q W ell, what do you mean by salvage? A  W ell, that is the 
lumber that you oould take away with you when you left the job. 
It would be your property.

Q W ell, how much would that salvage amount to, as a usual 
thing?

30
The Court. W ell, does it make any difference what is 

usual? Isn ’t the question what it is in this particular case?
Mr. Davis. W ell, it would be very difficult to say in this 

particular case, i f  your H onor please, because it was all left 
there.

A  In this particular case the amount that We estimated we could 
lake away was between four and five hundred dollars worth in 
round numbers.

4 0  Q O f the lumber? A  O f the lumber.
Q Then, i f  you were going to have a salvage o f four or five 

hundred dollars out o f the lumber bill, should you have deducted 
from  the tow n ’s bill the whole $1368.00, or four or five hundred 
dollars less than that sum? A  W e should have charged them for  
that amount o f lumber that they have— that was left there fo r  the 
salvage, that is, we would be allowed that amount.

Q Then your deduction would be four or five hundred dollars 
less than $2354.00 altogether? A  Yes.

5 Q Q Eighteen or nineteen hundred and fifty dollars? A  Yes.
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Q Now, I  show yon  also a bill o f  damages am ounting to $1240.26, i 
and also one fo r  $657.02, itemized. W ill yon  kindly also check them \ 
up when yon  are checking the other two so that you  m ay testify  
as to them ! You belter keep them altogether. (H anding papers 
to  the w itness.) ■

10
Now, Mr. Olmstead, re ferrin g  to this P . 30 exhibit, which 

are the daily reports from  M arch 18th to M arch 31st; they 
appear not to have been approved by  Mr. Ziegler. W hat do the 
items on that bunch represent? A  They represent the 
amount o f  m oney that was paid to m yself and the watchman.

Q A nd do they represent also the time put in by  you and the 
watchman? A  Yes.

Q During what period? A  F rom  M arch 31st until. March„ 18th 
inclusive. 20

Q A nd what period  did they cover with regard to  whether the 
w ork was going on, or whether it was stopped? A  The w ork was 
stopped.

Q W as that the final stopping? A  Yes.

The Court. W hat was the date o f  that final stoppage?
The Witness, M arch 18th on this bill.
The Court. D id n ’t you  make a statement yesterday that it 

was M ay 18th that the last w ork was done? D id you  make a 
mistake when you  said that?

The Witness. I  d o n ’t think so.
The Court. Y ou  meant M arch 18th?
The Witness. I  meant M arch 18th, i f  I  made one that way.

I  cannot recall that I  said M ay 18th.

Q Now", Mr. Olmstead, referrin g  to the strengthening o f  the 
foundation by  these additional p ile s ; what change, i f  any, did that 
make in the w ork itself, i f  it had been com pleted? A  It made no 
change in the original design o f  the tank proper.

Q The work, if  it had gone to com pletion, would have done what 40  
with regard to the original contract? The original contract, what 
would you  have furnished to the tow n? A  W e  would have fu r -
nished everything under the original contract that we were supposed 
to.

Q W as there any change in the design o f  the tank? A  None in 
the tank p ro p e r ; there wTas in the tank foundation.

Q In  the tank foundation. A nd  the change then, in the founda-
tion, was fo r  what purpose? A  F or  strengthening the foundation.

Mr. Davis. Cross-exam ine. 50
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Cross examination by Mr. Morrison.

Q Mr. Olmstead, referring to what Judge Davis calls the state-
ment, I  think it is Exhibit P. 12, have you that before you? Oh, n o; 
here it is. Your attention has been called to the fact that the state- 

1 0  ment P. 12, shows the cost o f the work done on the original contract 
to be $8900.00?

Mr. Davis. I f  you will permit me, Mr. M orrison, I  think I  
promised the Court I would bring out the figures on both 
views. I  overlooked—

The Court. You were going to do it.
Mr. Davis. W ill you mind—
Mr. Morrison. W hy certainly.

B y Mr. Davis.
20

Q Mr. Olmstead, just lay that aside for  the present, will you? 
Now, referring to the other view and set o f figures and eliminating 
the sludge bed change and the work done under Order Number Two, 
can you say how much money was spent by Mr. Ippolito for  labor 
and materials on the original contract o f  $10,300.00 to get it up to 
where it was? A  The amount expended on the original contract 
was $7613.94.

The Court. Seven thousand—
The Witness. Six hundred thirteen, ninety-four.

Q And that eliminates the sludge bed change, and also eliminates 
the work done under Order Number Tw o? A  Yes.

Q And your statement would be the same, I  presume, that it 
would cost how much to finish, after that? A  About fifteen hun-
dred, or fifteen hundred and fifty.

Mr. Davis. Cross-examine.

B y Mr. Morrison.

Q Mr. Olmstead, in the bill, P. 12, there is an item o f $8900.00 
4 0  fo r  the cost o f  the work done, as I. understand it, under the contract 

as originally made. W ere those figures prepared by you at the time 
that bill was rendered? A  This bill was never prepared by me.

Q Y ou  hadn’t anything to do with it? A  No, sir, that is, with 
the exception o f checking it u p ; that is—

Q Did you check it before it was rendered to the borough? A  
No.

Q Have you checked it before coming here today? A  I  haven ’t 
made any exact checking, but I  have looked it over; but I  haven ’t 
made any—

50
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Q A nd do yon  know by  whom that bill was prepared? A  I  be-
lieve it was prepared by  Mr. Ippolito .

Q D o you  know what he used in arriving at that figure o f  $8900.00, 
what factors or items he u sed ! A re  they in general the same items 
that you  used in ascertaining the cost o f  the w ork done that you 
stated a few  moments ago? A  Yes, they were the total contract ^  
price fo r  the borough o f  Ridgefield, $10,300.00, minus an amount 
estimated to com plete the w ork ; that is, in this case, it was estimated 
it would be $1400.00 t o . com plete the work.

Q A nd you  bad estimated the cost to com plete the w ork at 
$1577.24? A  A pproxim ately  that, yes.

Q W hat makes the difference between your estimate and Mr. 
Ip p o lito ’s? A  W ell, this is evidently his estimate to com plete the 
work, $1400.00

Q A nd that difference from  yours is a considerable amount? A  
$200.00 there.

Q Do you  know what makes that difference? A  No, I  do not.
Q In making up your estimate o f $1577.24 fo r  the com pletion o f  

the work, have you your figures showing the details from  which that 
is made up? A  Yes, sir.

Q W ill you please give those, or i f  it is in tabulated form —
Mr. Davis. Is it in tabulated form , Mr. Olmstead?
The Witness. Yes.
Mr. Davis. W ell, suppose you  take the sheet o ff  and let 

Mr. M orrison  have it. 30
(H anding paper to Mr. M orrison .)

Q W ill you  just read that estimate, M r. Olmstead, please, so 
that the stenographer m ay take it? Y our notes are a little rough ;
I  am afra id  I  m ight not read them accurately. A  The first item 
is the form s. The lumber w âs already on the job , and stored on the 
job  to do that work. A nd  the labor fo r  placing the form s— it was 
estimated there was 3834 square feet o f  form  surface to be placed, 
and at a figure o f  4 cents per square foo t fo r  p lacing it, made an 
extended total o f $153.36. The concrete, the total yardage to be ¿ q  
placed, was 154 cubic yards. The m aterials entering into that con-
crete approxim ated the value o f about $5.00. I  believe the current 
price fo r  stone was about $2.00. Cement was $1.80 a barrel gross, 
sav $1.40 net; that is without the b a g s ; and the sand was $2.00 a 
yard, but as there is a half a yard  o f sand used in a yard  o f  con -
crete, it would make the value o f  $1.00 fo r  the amount o f  sand in 
the cubic yard.

Q W hat did you give fo r  the figures o f stone? A  $2.05 a cubic 
yard, and to place that concrete, m ix it and place it, estimated at

50
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75 cents ; that made a total price fo r  the yard  o f  concrete of, in the 
form , $5.75; the extended total o f  554 yards at $5.75, made $885.30.

The Court. Yes.
The Witness. There was 10,300 pounds o f  re-en forcing 

10 steel to be placed. That steel was bought and on the job
w aiting to be placed, and allowing 1 4  cent a pound to place 
that, making the sum o f  $25.50. There was 490 square feet 
o f  baffle board  to be placed in the tank at the unit price o f  
.12 cents a foot, total o f  $58.80. There was 5500 pounds o f  
structural steel to be placed in the tank, I-beam s and anchor 
irons. That steel had not been bought, and the estimated price 
o f  that in place was 4 cents, making the extended total o f  
$220.00 fo r  that item. There was about a thousand board 

o f  decking to be placed, two-inch plank on the top o f  the 
tank fo r  a walk. That was at $45.00 a thousand, one thousand. 
A nd to pipe the tank and place the pipes and accessories in 
the tank , 7,000 pounds o f  cast iron pipe, and placed there. 
That pipe was on the job  and bought and paid fo r , so we 
d id n ’t include the price o f  that in this estimate, and to place 
that we estimated a half a cent per pound, m aking $35.00 to 
place that pipe. There had to be a water connection from  the 
city  w ater mains, we estimated that w ater connection at $50.00. 
There was 250 cubic yards o f  earth, it was estimated, to 
back fill around this tank and protect it, that had to be filled 
around, at 40 cents a cubic y a rd ; $50.00 fo r  that item. A nd 
I  allowed $100 to clean up and get o ff with the plant and 
machinery. Now, there was 65 barrels o f  cement on the job , 
and that cement has also1 been credited on this concrete 
m aterial in the total yardage, so we deducted that. The total 
fo r  that is $158.40. That made the cost com plete $1541.24, 
plus that item o f $36.00 fo r  lead p ipe which I  mentioned be-
fore.

The Court. Makes how much total?
40 The Witness. $1500 and $77, I  believe, and 24 cents.

The Court. $1577.24?
The Witness. Yes.

Q y ° u saY> Mr. Olmstead, that there was an item o f  cement 
which was to be credited because it was already on  the job ?  A  
Yes.

Q H ad you  included the cost o f  that cement in your other 
calculation o f  the cost to Mr. Ippolito  to the point o f  stoppage? 
A  Y ou  mean on this bill?50
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Q No. You have given here this morning an estimate o f the 
cost to Mr. Ippolito o f the work which he had done under the con-
tract and the sludge bed extras o f $11,482.84? A  Yes.

Q Now, was that cement which was already on the job  included 
in that $11,000 figure? A. Yes.

Q W ere there not other materials which were also on the job  1rt 
included in that $11,000 figure? A  Yes. AU

Q W as there not an item o f lumber? A  Yes.
Q H ow large an item was that? A  Several items o f lumber 

h ere ; the total, I  believe, that we included, that was $1,189.78 worth.
Q And where have you made any adjustment in your calcula-

tion o f the cost o f completion for  those lumber items? A  F or 
the cost o f completion?

Q Yes, you are making an estimate now o f $1,577.24 to com-
plete? A  Yes.

Q And you made an adjustment for  the cement item. Have 2 0  

you made any similar adjustment fo r  the lumber item? A  No.
Q And why not? A  Because on this item here o f the lumber 

on the job, I  have taken into account any lumber on the job, con-
sidering this all on the job  and been paid for. In this estimate 
T am making here to complete, I  am only trying to find out what 
it would have cost Mr. Ippolito to have completed that job  if  we 
had finished it.

Q Then you have included in your first figure o f  $11,482.84, in 
addition to the cost o f construction to the point o f stoppage, certain 
material which was on the job  and unused? A  Yes, sir. 3 0

Q Lumber, cement and various other things, and the amount 
o f  that you have not specified in your testimony? A  No, sir.

Q In making up the estimate o f $1,577.24 to com plete,’ you have 
given Mr. Ippolito the advantage o f  those materials on hand? A  
Yes, sir.

Q And haven’t made any adjustment except fo r  this one item 
o f cement? A  That is all.

Q You have given the amount or the money value o f the lum ber; 
what proportion o f that was set aside for  use in the form s ? A  In 
form s? 4 0

Q Yes. A  I  couldn’t say what proportion, but there were three 
thousand— there would have been about five thousand feet in the 
tank proper o f sheathing and supporting lumber.

Tine Court. That remained?
The Witness. No, sir, it had been rem oved; that is, the 

form s for  it would have had to be removed. Then there 
was a considerable portion o f lumber there, o f  heavy timber 
used for  cribbing.

50
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Q D id n ’t yon  make an estimate and testify  to it earlier in your 
exam ination as to the cost o f the form s? A  N ot as to the cost, no. 
I m ade an estimate here as to the lumber, that is, the labor, to erect 
the form s.

Q The labor to erect the form s? A  Yes, sir.
Q Now, in connection with that labor, you have considered that 

the lumber already on the job  was to be used? A  Yes, sir.
Q Now, in making that calculation o f the labor, can you  not tell 

us, and will you not tell us, please, how much lumber would be 
utilized in applying that labor? A  W ell, the w ay this estimate is 
made now, on surface area, 3,174 square feet o f  surface to cover, 
there would have been 3,134 board feet o f lumber used to cover 
that work. Then, to support that w ork there would have to be a 
certain number o f  2 x 6 ’ s and 2 x 8 ’ s o r  4 x 8 ’s, whatever lumber

2 o had been used, the general percentage is about, I  have it three- 
quarters as much sheathing, so it would have been about five thou-
sand feet o f  lum ber used in that tank to do the work.

Q A nd  what would the price o f  that lumber be? A  The com -
mercial price, I  believe, was about $28.00 fo r  sheathing, and $36.00 
to  $40.00 fo r  heavier sizes, 2 x 4 ,  2 x 6 .

Q D id n ’t you  mention as one o f  the prices fo r  the lumber, $40.00 
a thousand? A  This is an estimate fo r  placing one thousand board 
fe e t . in place, $45.00. That included the price o f  the lumber and 
placing it.

30 Q Now, you  have spoken about an industrial railw ay plant and 
certain tools fo r  which you m ade a deduction o f  $485.00. W as that 
$485.00 the entire cost to Mr. Ippolito  o f  those tools and railw ay? 
A  No, sir.

Q W hat did it represent then? A  It represented the amount 
less the depreciation fo r  that job  on those tools. That is, i f  we 
bought a tool fo r  $500.00 to use on that job , why, we w ouldn ’t take 
it all o f f ;  we would allow  something fo r  the use o f  it on that job .

Q Yes. Now, what were the items that made up the $485.00?
4 Q H ave you a tabulation o f  them? A  No.

Q A nd from  what source did you  get those figures, $485? A  I  
took the figures from  the m aterials and plant that was bought fo r  
that job.

Q A nd in what form  or in what place did you find that record  
o f  m aterials and plant fo r  the job  ? A  I  found them in this daily 
expense book or cash book.

Q A nd w orking from  that, as I  understand, you  made a tabu-
lation o f  the industrial railw ay and small tools, and so forth , but 
you haven ’t that with you now ? A  Y es, sir.

50
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Q I  don ’t quite understand the answer; did you do it? A  I 
did it, but I  haven t that tabulation with me o f four hundred and 
some odd dollars.

Q Can you, from  the book which you have before you, or  from  
a recollection o f the process you have just described, tell us the 
principal items which go to make up this $485.00! A  I  believe so.

Q Some o f the larger items for  instances— for illustration? A  
Here is an item o f Flynn Company, 3000-pound pile hammer; that 
hammer was paid $72.00 for. Now, these items that made up this 
sum was arrived at between Mr. Ippolito and m yself more as a 
matter o f judgment. There is no exact way to arrive at that definite 
cost. It is a matter o f judgment, what it was going to come to. 
Now, I  am not positive what we did on this pile hammer, but there 
was a certain percentage allowed for  the use o f that hammer, and 
then it was re-sold.

Q You speak o f $72.00? A  That was one o f the items that 
helped to make up that four hundred.

Q How long a period was the $72.00 for, for  the period o f con-
struction under the original contract fo r  sludge beds? A  Yes.

The Court. That w asn ’t the cost o f the hammer?
The Witness. That was the cost o f  that particular ham-

mer, the pile hammer.
The Court. The total cost o f that hammer?
The Witness. It was a three thousand pile drop hammer.

Q W ell, now, was there anything allowed for  the driving o f 
that hammer; when the job  was completed, it was worth something 
then, w asn’t it? A  Yes, sir.

Q W hat allowance did you make for  it then? A  I  d on ’t know 
what allowance was made.

Q Do you know whether you made any? A  Yes, there is always 
an allowance made for  that material. I d on ’t know personally 
whether there was an allowance made for  that particular item or 
not.

Q Now, what other reasonably large item can you find there? 
Here are some items, Flynn Com pany; you spoke o f the track? 
A  Two one-yard dump cars at $70.00; 360 lineal feet o f  track, 
$144.75. That was another item that belonged to the sum that the 
drop hammer—

Q Now, those, as I understand it, were small cars and tracks? 
A  Yes, sir.

Q You spoke o f an industrial railway. W hen Mr. Ippolito took 
his apparatus away from  Ridgefield, those were still usable, were 
they not? A  Yes, sir.
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Q And how much o f that original cost was charged up to this 
job  by you? A  I  believe that we charged a percentage on that job, 
certain depreciation, a certain percentage o f that fo r  the depreciation 
on that particular job.

Q Do you recall what the percentage was that was charged to 
this job? A  No, I  d on ’t recall the exact percentage.

Q W as that percentage which he used uniform ly on all appliances, 
or did it d iffer fo r  the hammer and the railway and for  other things? 
A  It would not differ much on a hammer and a railway, but it might 
differ on another kind o f a tool that would be liable to wear out 
quicker.

Q You remember, and have testified, Mr. Olmstead, to the con-
ditions which developed when the attempt was made to build the 
sludge bed as originally designed, and when the attempt was made

2 0  t 0  lKlild this tank as originally designed; I  am referring to the quick-
sand, the running sand, as Mr. B lood called it? A  Yes.

Q W hen the overlying material, the earth, had been stripped 
away fo r  the sludge bed, was there any quicksand encountered in 
the side o f the sludge bed? A  In the sludge bed?

Q Yes. A  I d on ’t know whether you would call it quicksand 
there, because there was no water. It w asn ’t in a place where, if 
it was quicksand, it would run. There was no water to cause it to 
run. It was perfectly level ground above the tide level, except at 
high tide.

3o Q It clear sand which would run i f  water ran through it? A  
Yes.

Q It would be quicksand i f  it were wet? A It could have been 
called quicksand if  it had been wet in the place where it was hard 
to handle.

Q About how far below the original surface o f  the ground was 
that encountered? A  You mean in the sludge beds or the tank?

Q In the sludge beds. A  The sludge beds, I  think about two or 
three feet below the surface o f the ground that the sand was encoun-
tered.

4o Q And how far was that from  the level o f the water in the sur-
rounding waterways? A  A t high tide the water flowed over the 
surface o f that ground at the sludge beds.

Q A nd through this sand? A  That is, the sand was below the 
grass and mud that was on the top.

Q Then at high tide this sand at the site o f  the sludge bed was 
wet? A  Yes, sir. •

Q Now, coming to the place where the tank was being built you 
have described the quicksand in the bottom o f the excavation for  
the tank. H ow far below the surface o f the ground, the original50
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surface o f the ground, was that sand encountered? A  About three 
feet.

Q And how far below or above the water level was that? A  
W ell, the ground surface for  the tank was considerably low er than 
the ground surface for the sludge beds it would have been submerged ^  
about three feet at high tide.

Q B efore you did any excavation, the site o f the tank was three
feet below high tide? A  Yes, sir.

Q And you have made an estimate o f what it would have cost 
M r. Ippolito to complete the work as specified and covered by the 
original contract? A  Yes, sir.

Q Have you taken into consideration in making that estimate 
what he would have been obliged to do to construct the work as 
originally specified in the face o f the difficulties that he met in the 
way o f quicksand and water and so forth? A  Yes, sir. 20

Q H ow much have you allowed for  the completion o f his original 
contract fo r  handling the quicksand? A  W e have already spent 
that money, because we were ready to place that concrete at that 
point. W e had spent all the extraordinary sums o f  money, A t that 
time we were ready to go on and proceed with our work on a reason-
able basis and a cheap basis, because we were going to be above the
water.

Q W ell, now I  do not understand that you had spent any money 
which you have included in your estimate fo r  completion? A  No,

Q W ell, then, what is the force o f your last answer, that you had 3 0  

already spent the money which you would have been obliged to spend 
to retain the quicksand during the completion? A  That we had al-
ready got to that point where we w eren ’t w orrying about the quick-
sand as contractors any more.

Q Perhaps I  have not remembered your testimony as to con-
ditions. As I  remember, you testified that Mr. Ippolito and his , 
force had driven down these two rings o f piling? A  Yes.

Q And were excavating preparatory to building the tank, and had 
some o f the first parts o f the form s set in the bottom o f the tank, 
the first four or five feet, and when you had reached that point, the 40 
sand and soil commenced to run, some o f the piles were displaced 
in the outer ring and in the inner ring, and all o f  them were weak-
ened. A  Not all o f them were weakened,

Q. Some o f them were weakened? A  Some o f  them were weak-
ened.

Q Now, in that situation, if  there had been no change made in the 
plan specified, Mr. Ippolito had been going on to finish as originally 
specified, he would have had to have done something to hold those 
piles in place and fight that quicksand while he put in the tank. 50
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Now, what have you  put in your estimate fo r  com pletion to cover 
that w ork?

Mr. Davis. I f  your H onor please, I  ob ject to that question 
because that is not the situation that developed. A s I  recall 

10 it, the contractors had to build, under the contract and specifi-
cations in the beginning, this double circle. Then the w ork 
was changed, and instead o f  the double circle, they put in a 
large number o f  piles. Now, I  submit that the estimate that 
the witness has given was the estimate that it would— the cost 
o f  com pleting the w ork from  where they le ft off.

The Court. It would appear that under this contract it was 
the p la in tiff ’s business to put them in, and he took all the 
risks.

Mr* Davis. Y ou  mean to put in the quicksand?
The Court. Yes.
Mr. Davis. W ell, it doesn ’t appear yet.
The Court. This is cross examination. I  am going to allow  

it. It is a good  deal like some o f  the testim ony that you 
put in.

Mr. Davis. M ay I  then take the same objection  to that as 
taken by  Mr. M orrison?

The Court. Yes. It m ay appear, but it doesn ’t have any 
relevancy to this case at a ll; but suppose it does appear that 

30 under the construction o f  that contract, he was to put in that
plant, then I  suppose the other side would contend that they 
had no right to make a special contract fo r  w ork that was 
already covered. Y ou m ay ask the question.

Mr. Davis. M ay m y objection  be noted?
The Court. Yes, and you  m ay apply to strike it out later 

on i f  it appears that it isn ’t relevant.
P la in tiff ’ s counsel prays an exception to the ruling* o f  the 

Court.
40 Exception  noted as ground o f  appeal.

Mr. Morrison. W ill the stenographer please read the ques-
tion?

(Question read by the stenographer.)

A  W ell, at the point when that w ork was stopped, as I  said before, 
we were ready to place the concrete, with the exception when this 
sand came, in the m orning we pum ped that cofferdam  out, and 
there was an amount o f  sand; it probably  w ould have taken us two 
or three hours to clear the sand aw ay that had run in during that 

50 time and stop that sand running and dig a hole and plug it with
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some hay or crushed stone or something t>o stop the flow o f the sand 
and allow the water to run in. That would have given us time to 
have placed that concrete on top o f that, and for  that you could 
allow $25 or  $30. He handled the situation in fairness the other way 
and w ouldn’t allow that amount, because we were doing those things 
every day at the start o f excavation. W hen that concrete had been 1® 
placed we would have been through with sand conditions entirely, 
because the bottom  o f the tank would have been sealed and the 
sides would have been protected by the sheathing and the sand and 
quicksand trouble would have been done away with.

Q You didn ’t proceed in that way? A  No, sir.
Q You sent for  the engineer and called his attention to what was 

happening. W hy did you do that? A  The inspection was on the 
;job, Mr. Ziegler, and he recommended and insisted that the en-
gineer be sent for, and that w as,done. 2 q

Q A t his request? A  Yes, sir.
Q You have spoken about the sheathing; the sheathing which is 

shown on the original plan, is there anything on the original plan 
to show the extent o f the sheathing, or isn ’t it covered by the gen-
eral specifications? Isn ’t it, “ Sheath sufficiently to support the 
w ork” ? A  No sheathing shown on the plan at all. I  believe it is 
covered by the specifications.

Q Now, in answer to his H on or ’s question while you were on 
the direct examination, I  think I recall that you said the sheathing 
under the original plan was down to a certain depth, and under the 
changed plan you had charge o f some o f that additional sheathing. 
W hat did you mean by that ? A  I  meant under the original plan 
it was reasonable for  us to assume that we would only have to  
drive sheathing so far because the excavation would have been done; 
but under the new plan we had to excavate further; therefore, we 
had to put in more sheathing. ,

Q Then what you told his H onor was your own thought in the 
matter and not anything shown on the plans and specifications?
A  Not anything shown on the plans and specifications.

Q So we may have that clear, w on ’t you please tell us how far, 4 0  

in your opinion, it was necessary to sheath under the original 
contract? A  A s far as we had sheathed, to the bottom of the 
outside ring o f—o n  the inside ring o f piles, to the bottom o f con-
crete.

The Court. That is about fifteen feet?
The Witness. Between thirteen and fifteen feet.

Q Now, why was it necessary to do additional sheathing under
the work as changed by the resolutions? A  W ell, the resolutions, ,

50
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under the resolutions, the work carried— the plans carried the work 
to a greater depth, and then the sheathing that was already in there 
had to be entirely removed at the— to do that new work That is 
when we changed those piles in here, misplaced all those materials 
m that way, the water coming up misplaced everything around there 

10 loosened the ground around those piles.
Q Now, as I  understand the way in which you engineers do 

this work, under the contract as originally made, you have to put 
down a circular sheathing to hold up the mud and dirt at the sides
oi the excavation so that you might work in the excavation? A  
res.

Q A nd i f  not necessarily circular, in some form  to surround vour 
work with the sheathing? A  W e had to protect our own work.

■ And that would have to go down far  enough to permit vou 
on to work without having the material run in and cave in where you 

were working, and as you contractors were working there, it was 
y ° Ur work> as 01>iginally specified was it not, to carry that 

^ o b ?^ A 8 Yes any depth became necessary to accomplish your

Q Nothing limited by the plans or specifications? A  Nothing
said about sheathing or depth or how far, or what was going to be 
done with it. &

30

40

50

Q The sheathing as you did put it in, did fail to prevent the 
running o f  the sand, did it not? A  Yes.
* ^  wkat did y °u do then to correct that failure on your part
to sheath sufficiently? A  W ell, I  would hardly say it failed entirelv 
to correct the running o f the sand, because the running o f the sand 
1Jl  bottom o f the tank was not entirely the fault o f  not being 
sheathed properly. The sand came up in the center o f the tank

re e a fit?aS ^  ^  Slde— bllt that last question, please, will you

Q You could have sheathed it sufficiently to have sustained the 
walls o i the excavation, around the excavation, could vou not? A  
l e s ;  it could have been done.

Q And that is exactly what you did after the change in the 
plan, was it not? A  No, we hadn’t reached that point; we had
never reached the point o f  driving that sheathing down as fa r  as it 
really had to go.

Q W ell, to have gone on and actually set this tank under the 
pian as modified by the resolution, it would have been necessary 
to do that sheathing, would it not? A  You mean under the plans 
and resolutions? p

Q Yes. A  Yes.
Q So that so far as the change made by the resolution went, 

mere was no change m the necessary amount o f sheathing? A  Yes,
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as far as the resolutions made the work deeper, made it more 
hazardous, we had to put in a heavier type o f sheathing, and it 
changed the type o f our plans, our fill plans.

Q Now, do I  understand the resolutions changed the depth in 
which the Im hof tank was to be set? A  The depth o f the founda-
tion, yes. ' I®

Q But the tank itself, was it to be set in the same place? A
Yes.

Q The foundation went farther down? A  The main part o f 
the foundation— that is, the lowest point, went a little farther down, 
but the sides o f it went three or four feet farther down all the way 
around.

The Court. W as the form  o f  the tank changed?
The Witness. No, not the form  o f the tank, but the tank 

originally had a cone-shaped bottom and it was flared on 20 
the outside, and when they changed the design, the bottom  
of the tank inside still remained cone-shaped, but the founda-
tion would have been levelled off, brought where it would 
have been the bottom, but we flared it, brought it up level, 
made more excavation on the side.

The Court. W hy was that done, do you know?
The Witness. You mean the work? I
The Court. Y es ; why was it made a different shape?
The Witness. That was the engineer’ s plan to do it that  ̂

way. That was his idea and plan. W e were only doing the 
work as directed by  the engineér.

The Court. I  understand. Did I  understand you to say in 
answer to Judge Davis that the original cost o f the contract 
would have been $7,613.94 i f  done according to the— up to the 
time that you m ade. the changes, under the original form  o f 
contract?

The Witness. Yes, on the— the net cost on the original 
contract— this is a digest o f the figures that I  took from  a 
report made by the accountant who wrote the books up, that 4 0  

the net cost under the initial contract would have been 
$7,613.94.

The Court. Now, did that include the material that you 
still had on the job, that would have been used to complete the 
contract? You see you gave us figures to complete the con-
tract—

The Witness. Yes.
The Court, — o f $1,577.24. Now, this is seventy-six, thir-

teen— 50
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The Witness. Yes, I  am quite positive that includes the 
cost o f  m aterials that were necessary to com plete the job .

• They were on the job  and paid for.
The Court. That would make your total cost o f  the job  

$9,100 and some dollars. The difference between that and the 
30 contract price would have been the p ro fit ! Is  that the w ay

they figured it ou t!
The Witness. Y es, there are several ways to figure this 

th ing; it gives you a different figure every time you come out, 
and one check the other within a few  hundred dollars, and 
as you are w orking on estimating, and not on  an actual cost 
basis to com plete, there is no exact w ay to arrive at the dollars 
and cents to check each other.

The Court. W hen you  are giving the cost the w ay you 
20 do, you  are giving the actual cost not with any profit to the

con tractor!
The Witness. No.
The Court. Proceed.
Mr. Davis. That is all, Mr. Olmstead. W ill you go to 

work, please, on that business!
The Witness. Yes.
Mr. Davis. Mr. Ippolito .

C H A R L E S  IP P O L IT O , the plaintiff, called as a witness in his own
behalf, first having been duly sworn, testified as fo llow s:

Direct examination by  Mr. Davis.

Q A re  you Charles Ippolito , the plaintiff in this case ! A  Yes, 
sir.

Q A nd you  reside w here! A  Orange, New Jersey.
Q A nd that is your place o f  business, is i t !  A  Y es, sir.
Q H ow  long have you  been in the contracting business! A  

A bout 16 years.
4*0 Q A nd during that period, what character o f  w ork have you 

p erform ed ! A  General construction work.
Q M unicipal! A  Yes, sir.
Q Y ou  were the lowest bidder on this disposal system o f R idge-

field, and got the job , did y o u ! A  Yes, sir.
Q A nd you  started w ork w hen ! A  A bout Ju ly  first, i f  I  am not 

mistaken.
Q 1916! A  1916.
Q W hat plant did you  bring on the jo b !  A  W ell, we had 

derricks, pumps, picks and shovels, and small diaphragm  pumps, 
50 all the tools that was required fo r  the particular jobs.
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Q Now, what was the first change, Mr, Ippolito, that was made 
after you got started to work? A  The sludge bed.

Q And what was done there? A  It was changed from  puddling 
the clay, puddling, to concrete.

Q W hat part o f it was to be puddled under the original coil- 
tract? A  The outside walls o f the sludge beds. ™

Q And when the ground was uncovered, what sort o f  soil dis-
ci osed itself? A  Sand.

Q W ere any tests made to ascertain anything? A  W e started 
the excavation.

Q Yes. W hat did the engineer do? A  He saw that the— the 
engineer, when he saw the soil there, he thought it w asn ’t safe to 
build the sludge bed at that point, and he changed it around.

Q W ell, did you change the location o f the sludge bed at all? A  
Yes, sir, they did. 20

Q W here was the sludge bed to be built originally? A  W ell,
I  would call it farther east, that is, direct east from  the island.

Q On the east part o f the island? A  Yes.
Q And how far had you gotten with your excavation when the 

determination came to change, to change the location? A  W ell,
Ave had an area there o f about twenty to thirty feet when the 
change was made.

Q Arid then you changed over how far away? A  About 200 
feet away from  it.

Q Further west? A  Further northwest. 30
Q And then what change was made so far as the building o f the 

tank was concerned? I  mean, the sludge beds? A  It was changed, 
instead o f having this clay puddling, why, they made it concrete, 
re-enforced concrete.

Q And then you built it according to that? A  According to 
the direction o f the engineer.

Q Now, with regard to the work on the tank itself, under your 
original contract, the testimony is that you were to drive a double 
circle o f spiles? A  Yes, sir.

Q Cut them off, and so forth ; you recall that? A  Yes, sir; 40 
1 do.

Q H ow far had you gotten with the work under the original 
contract before any change was made? A  W e were ready to con-
crete the foundation, the bottom  o f this tank.

Q W ell, how far— what had you done? A  A s I  recall the— we 
A^ere supposed to start in concreting first thing in the morning, and 
as we started to pump the water out o f the tank in itself, some 
quicksand began to run into it at the bottom, and the minute we 
discovered that, the inspector came along, and he saw the condi-

50
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ti ons; there, and he ordered ns not to go any farther until the en-
gineer would come along and see the conditions o f the bottom o f that 
tank.

Q W ell, now, did the engineer come then? A  He came in about 
four or five hours.

Q W hat direction did he give you, i f  anything, as to the con-
tinuation o f the work? A  He simply told us to stop.

Q And did you stop? A  I  did.
Q H ow  long did you remain stopped at that time ? A  I  should 

judge a couple o f days.
Q And then what did you do? A  W hy, it was suggested by  

1he engineer it— it would be best to lay a concrete mat on the bot-
tom o f the tank.

Q W ell, yes. W hat is that, a concrete mat? A  It is— that is a 
flat piece o f concrete with re-enforced steel.

Q Yes. And what else were you to do? A  And to re-sheath
the whole tank because it required deeper sheathing in order to
put in that concrete mat.

Q W ell, just describe what is this concrete mat you are talking 
about ? Á  That is a concrete slab that is square, I should judge, 
about thirty-five feet square, and about a foot thick, with re-en- 
forCed concreté. It is to lay right at the bottom o f the tank.

Q Over the spiles? A  Over the spiles.
Q And then on top o f that what was to go? A  The original

tank as it was designed.
Q W ell, how long did you continue on that second direction o f—  

or the first direction o f Mr. B lood ’s? A  W hy, two or three days.
Q And what happened then? A  Then Blood came over and he 

saw the condition— that is, he looked into the condition further, and 
he simply said to stop work, “ because I  don ’t want this tank to 
have the— to have the same results as the Fairview  tank has had.”

Q Did he say what that was? A  He said that the bottom  of 
that tank out there had fallón apart.

Q That is, the bottom o f the Fairview  tank? A  The Fairview  
4 Q tank*

Q W as that an Im hof tank? A  Yes, sir.
Q And then you say he ordered you to stop, and did you stop? 

A  I d id ; yes, sir.
Q W ell, what was done next with regard to any communication 

with the M ayor and the Council, so far as you were concerned? A  
W e had several meetings at the Borough hall o f Ridgefield.

Q W ith whom? A W ith the Mayor, Council and the city at-
torney, and the borough attorney, Mr. Morrison.

Q Mr. M orrison? A  Yes, sir. 
áü Q And Mr. B lood? A  Mr. Blood.
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Q About how many meetings, conferences, did you have with 
the M ayor and the Council and the attorney and the engineer? A  
About half a dozen, I  should judge.

Q Generally in the evening? A  Generally in the evening; yes, 
sir.

Q And what were those conferences about? A  A s to the change ifl 
o f the plan.

Q So far as the foundation was concerned? A  So far  as the 
foundation was concerned; yes sir. /  *

Q Now, Mr. Ippolito, will you just explain the conditions that 
were found down there in the bottom  o f this tank that brought 
about this matter o f  the strengthening o f the foundation? A  As 
we were ready to concrete and pump out all the water out o f the 
tank, all o f a sudden right at the bottom  at the lowest point o f the 
tank, o f the excavated tank, force o f water— that is what we call 
quicksand— started to bulge up, and which quicksand is running 20 
sand and water, and it w asn ’t safe to go ahead with any o f that 
work.

Q To what extent did it affect the piles that you had already 
driven? A  W ell, some o f them was displaced in a few  places.

Q And at these conferences that you had with the municipal 
authorities, what was the subject o f the discussion? A  The sub-
ject o f the discussion was as to how to build this tank, that founda-
tion o f the tank.

Q W ell, was anything said to the M ayor and the governing body 
as to what the difficulties were that were encountered ? A  Yes, 
s ir ; we told them.

Q W ell,, what did Mr. B lood  or yourself tell them? ,n A  Mr. B lood 
had a sketch there showing the— this concrete mat laying on a new 
set o f piles, and we went into, the details as to the cost o f the work, 
and at several meetings I  stated that the work would amount to 
about.ten thousand dollars to adopt that there— as to Mr. B lood ’s
plan. ,

Q Did Mr. B lood state to the M ayor and the governing body in
your presence what should be done? A  Yes, sir, 40

Q In order to strengthen this foundation? A  H e did.
Q W hat did he say? A  H e told them that it required a new 

set o f piles, and to lay on top o f that pile a concrete mat.
Q D id he say anything as to the size o f  the spiles, or how far 

they should be driven? A  Yes, sir.
Q Or anything else o f that sort? A  Yes, sir.
Q W ell, now, w on ’t you tell everything he said, as far as you 

can recall it? A  A s fa r  as I  recall it, he told them the piles 
should be thirty feet long and a greater size than the previous 
piles, and be driven at a greater depth. 50
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Q D o yon  know how  m any he said there should b e ! A  104.
Q D o yon  remember whether he stated to  the M ayor and the 

governing body  whether or not he thought it would be safe or un-
safe to proceed w ithout strengthening the foundation? A  H e did.

1 0  Q W hat did he say? A  H e told them it was unsafe to go ahead 
with the original contract.

Q F or  what reason? A  F o r  the reason o f  the foundation.
Q Now, how soon after you  stopped w ork were these con fer-

ences with the M ayor, the town attorney, the govern ing body, and 
the town engineer begun? A  A bout three days after, the M ayor 
and chairman o f  the sewer committee, and i f  I  am not mistaken, 
Mr. M orrison was there too, they came over and looked at the—  
right at the plant they were— and Mr. B lood.

Q W ere you  stopped at that tim e? A  W e were stopped pre- 
vious to that, three days previous.

Q A nd when did you have your first m eeting at the town hall, 
as you  said a m om ent ago, with all o f  these town authorities on  the 
subject o f  the change? A  I  d on ’t rem em ber the exact date, but 
I  must say that there were about six days after the stoppage o f  
the work.

Q D id you  tell them at the time that you  had been stopped by  
the engineer? A  I  did, s ir ; yes, sir.

Q A nd then you  had a session with these authorities about how 
3 0  frequently from  that time down to the time that you  started up 

again? A  W hy, every week. E very  two or three days we would 
have one.

Q D id the M ayor and the governing body  ever come down to the 
jo b  themselves to look  at it? A  They d id ; yes, sir.

Q I  am referrin g  now to the period  after the w ork was stopped? 
A  They did.

Q A nd were you  there at the tim e? A  A t one occasion I  was, 
yes, sir.

Q D o you  remember whether the engineer was with them or 
40 not? A  H e was.

Q Now, you  remember the resolution being passed, Mr. Ippolito , 
directing you  to go on with the w ork ; did you  get from  the en-
gineer a plan at all, and specifications? A  Yes, s ir ; I  did.

Q W here is that plan? A  It is right in that (indieating).
Q I n h e r e ?  A  Y es, sir.
Q (H anding p ortfo lio  to the w itness.) A  This is the plan (in -

d icating).
Q That plan was given to you  by  the engineer to w ork by, was 

it? A  Y es, sir.50
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q  I  show you papers marked “ specifications” ; will you please 
look at them and say whether those are— where you got them from ? 

(R eferring.) I  got these from  Mr. B lood at the same time
with the blueprints.

Q Those specifications, to what do they refer? A  To the d n v -
ing o f the piles and the laying o f that concrete mat on top o f the 
piles.

Q A s shown by that blueprint? A  A s shown by the blueprint, 
yes, sir.

Mr Davis. I  offer in evidence that blueprint and the 
specifications.

Mr. Morrison. The defendant objects to the offer on the 
ground that there has nothing been shown in the nature o f 
a valid action by the borough, to make this arrangement 
obligatory on the borough. The resolution is apparently -0  
passed without any attempt to solicit competitive bids, and 
it refers to a plan and specification not then made, to be made 
later by the engineer and approved by the M ayor, a highly 
irregular proceeding.

The Court. I  will allow it, subject to your objection.
Mr. Morrison. May I  have an exception, please?
The Court. Yes.
D efendant’ s counsel prays an exception to this ruling o f the 

Court. „ 30
Exception noted as ground o f appeal.
(P lan marked Exhibit P. 31.)
(Specification marked Exhibit P. 32.)

Q Now, from  that time on, in strengthening the foundation, did 
you proceed according to that plan and specifications? A  We
did ; yes, sir. ,  , , ,  , «

Q H ow  many piles did you drive altogether under that plan.
A  104. ,, j  .-I

Q And were they— how were they driven so far as the deptn 4 0

was concerned? W ere they driven to refusal, or to a certain level?
A  To a certain level. • • _ .

Q And how were they driven? A  W ith a jet. W e had to use
a jet in order to get to the level that was required by  this plan.

Q And what sort o f a hammer ? A  A  steam  ̂hammer.
Q D id you encounter any difficulties in the driving o f the piles?

A  They did. I  w asn ’t there all the time during these pile—
Q W ho had charge o f that? A  Mr. Olmstead.
Q And how often did you come on the job? A  E very two or  ^

three days.
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20

;w

Q Now, I  show yen  a bill, March 27, 1917, and it is a bill to
the Borough o f  Ridgefield from  you, and it has attached to it also
bills of material, and an itemized statement o f material W ill von 
state what that is? A  (B eferring.) This is a bill fo r  changing 
and driving pile foundation at sewerage plant.

Q And whose approval is attached to it, i f  anybody’s? A
Charles F. Blood. ‘

d o ' / / n / 8* is the amomit o f  it» A  The total amount o f it is

_ Q Now, that includes both labor and materials, does it? A
Yes, sir.

Q And is that an itemized bill? A  Yes, sir.

The Court. H ow  much?
The Witness. $1,134.98.
The Court. W hat is the date?
The Witness. The bill is under date March 27th.

Q 1917? A  1917.
Q W ell, it is from  what period to what period? A  From  March 

1st to March 17th.
Q Was, that paid by the town or not? A  No, sir.

Mr. Davis. I  would like to offer it in evidence/
Mr. Morrison. I f. the Court please, I  hardly feel prepared 

to say that this should come in or to object to it until I  
know more about it. It is a bill, apparently, made up by
Mr. Ippolito, or some o f his office force, and I  am not clear 
what it represents.

t M M  ? 0UrL Y ou m ay ask fo r  further inform ation a s ,t o  
that before you consent, or you may object to it.

Mr Morrison.Perhaps the simplest way is t o . object to 
it at this time, as there is not sufficient foundation fo r  offer-
ing this paper in evidence.

10 The Court. Yes, put it that way.
Mr. Davis. W ell, I  will ask what it is.

Q ïppoüto, What does that represent? A  This, represents 
the extra work done as per resolution.

t a â  That 1S f ° r the foundation? A  F or the foundation o f thé

Q And it represents labor and material, does it? A  Labor and 
m aterial; yes, sir.
^ From  what book was the labor taken? A  From  the time
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:Q  A nd  that is the hook that is already in evidence? A  No, 
pardon me. F rom  the time sheets as they were turned in to the 
engineer from  day to day. A "A

Q The time sheets? A  The extra time sheets.
Q A nd  the m atter o f  m aterial; are the m aterial hills attached ,^r 

to the bill there? A  Yes, sir.
Q A nd what m aterial does that represent? A  There is no ma-

terial on this bill.
Q Oh, that is all labor, is it? A  E xcept labor and plant.
Q A nd that hill amounts to how much? A  T o $1,134.98.
Q That was the last bill you  rendered, was it ? A  Yes, sfr.

The Court. L et me see that, please. ^
The Witness. There is another bill here, Judge. Y ou  

have got them both together (handing paper to Mr. D avis).
I f  I  am not mistaken about that bill. Mr. M orrison, I  think 
that bill was passed by  the B orough  Council.

Mr. Morrison. I f  the Court please, I  ob ject to the witness 
making that statement unless—

The Court. Strike it out. , ' , •

Q W hat was the first bill rendered? W h a t/ was the month ?
D o you rem em ber? W as it D ecem ber? A  D ecem ber first. !

Q A ll right. I  show you  a bill dated Decem ber first, 1916, from  
you to the B orough o f  Ridgefield, and the heading o f  it, extra w ork $0 
changing and driving piles, fo u n d ? !'o n ; what does that represent 
(handing paper to  w itness)? A  That represents labor, m aterial 
and plant. ' ' \

Q A nd  it is approved by  the engineer ? A  B y  the engineer ; 
yes, sir. < , u; ■

Q A nd attached to it are the m aterial bills? A  Yes, sir.
Q A nd what is the amount o f  the b ill? A  The amount o f  the 

bill is $2,247.09.
Q A nd does that include the 15 per cent. ? A  I t  does.
Q H ow 'm u ch — were you paid anything on that bill by  the bor-

ough? A  85 per cent, o f  it.
Q H ow  much were you paid? A  I  cou ldn ’t give you  that in 

figures, but just a deduction o f— $320.00 less than that, 15 per cent., 
about $2,134.99; and there is also a deduction in this bill o f  $175.00 
that Mr. B lood  deducted fo r  salary that I  paid  to K och , Paul K och.

Q Yes. A  H e claim ed that Mr. K och  at that time was a partner 
o f  mine, but he w asn ’t.

Q W ell, what did he subsequently claim ? A  H e w asn ’t. That 
$175.00 ought to have been added to that. 50
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Mr. Davis. H ave you  got a letter o f  Decem ber 11th from  
Mr. Ippolito  to the borough clerk?

Mr. Morrison. W hat is the purport o f  it?
Mr. Davis. In  which he protests against the taking o ff o f 

10 $175.00.
Mr. Morrison. (H anding paper to Mr. D avis.)
Mr. Davis. A n y  objection  to this being m arked? I  o ffer  

in evidence the bill o f Decem ber first, i916, with the attached 
materials.

Mr. Morrison. I f  the Court please, I  think the objection  is 
a running one and need not be made to each one. W e wish 
to renew it i f  Judge Davis is going to put them all in.

Mr. Davis. Y e s ; I  want to put them all in. 
o q  The Court. That is what date?

Mr. Davis. This is the bill o f  Decem ber first, 1916. The 
first bill on. the changing and driving o f  these piles.

The Court. W e re n ’t there any between that and March 
17th?

Mr. Davis. W ell, I  unfortunately put that M arch 17th one 
in ; that was the last bill, and I  stuck it in first. I  do not 
think I  have had it marked y e t ; i f  your H onor please, I  will 
put it in last where it belongs. This should be marked.

(M arked Exhibit P. 33.)
30

Q A t the time you received the paym ent from  the borough o f  
$2,347.09 on this bill o f  Decem ber first, 1916— I show you a letter 
from  the borough clerk, Mr. W ilson, o f  Decem ber 9th, 1916. D id 
that accom pany the check (handing paper to the w itness)? A  (R e-
ferrin g .) Y es, sir.

Q D id you  reply  to that letter? A  I  did.
Q I  show you  letter Decem ber 11th, 1916, addressed to Mr. 

Charles B. W ilson, borough clerk, is that your reply  to Mr. W il-
son ’s letter? A  (R eferrin g .) Y es, sir.

40 .
Mr. Davts. I  desire to offer in evidence the letter that 

accom panied the check, and also Mr. Ip p o lito ’s reply.
The Court. P . 34 and P. 35.
(M arked Exhibits P. 34 and P. 35.)

50



121
New Jersev State Library

Charles Ippolito, direct.

Mr. Davis. The letter o f the clerk is :
“ Ridgefield, N. J., Dec. 9, 1916.

Mr. Charles Ippolito,
252 Main Street, Orange, N. J.

Dear S ir : Enclosed please find check fo r  $2,247.09 in 
payment fo r  extra work on sewage disposal plant from  N o-
vember 1st to November 30th, 1916, as certified by Mr. Blood.

Yours truly
C H A R L E S B. W ILSO N ,

Borough Clerk.”

Mr. Ip p olito ’s reply is :
“ December 11th, 1916.

Mr. Charles B. W ilson, Borough Clerk,
Ridgefield, N. J.

Dear S ir : Your favor o f the 9th instant is received with
check for  $2,247.09 in the matter o f sewage disposal plant.
I  wish to enter a protest against the deduction made in the 
bill as presented. I  intend to furnish the borough with affi-
davits showing that I  am entitled to the items which have 
been eliminated.

Yours very truly,
C H A R L E S IP P O L IT O .”

Q D id you furnish the affidavits to the engineer? A  I  did, sir. 
Q And the amount o f that deduction, you say, was $175? A  On 

that particular month, $175.
Q W hat was that deduction for, or why was it made? A  Be-

cause we had—
Q You* say it was on account o f Mr. K och? A  On account o f 

Mr. Koch. W e had the K och salary attached to the bill.
Q That was for  superintendence, $175? A  Yes, sir.
Q And they took that out? A  They took that out.
Q And you  say it was a payment o f your office fo r  $175 a 

month? A  Yes, sir.
Q Now, I  show you a bill o f December 31, 1916, from  you to 

the Borough o f Ridgefield. W hat does that represent? A  (R e-
ferring.) That represents extra work, changing and driving piles—  
foundation complete.

Q F or what period? A  From  December 1st to December ¿1st, 
1916.

Q So far as the labor is concerned, were those items secured 
from  the daily time sheets? A  Yes, sir.
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Q And so far as the materials are concerned, are they on there__
A  Yes, sir.

Q Attached? A  Yes, sir.
Q And so far as the other items are concerned, they are the 

i n hoisting plant, and so forth, they were the sums agreed
1U upon, were they? A  Yes, sir.

Q W hat is the amount o f that bill, Mr. Ippolito? A  The amount 
o f the bill is $5,234.00.

Q It has the approval o f Mr. Blood, has it? A  The amount o f 
Mr. B lood ’s approval on that is $3,143.75.

The Court. H ow much?
The Witness. $3,143.75.

Q W here comes the difference? A  He deducts the damage. I  
2 q had rendered a bill fo r  damages.

Q That was delay? A  F or delays.
Q I  see. And he deducted that? A  And he deducted that, and 

he also deducted the $175.00 for  Paul Koch, as superintendent.
Q W hat was the amount o f  the bill fo r  labor and materials and 

plant as approved by him? A  M y bill is $3,142.04, and in checking 
over there was a little mistake there o f about a dollar, which made 
the amount approved by Mr. B lood $3,143.75.

Q And you received 85 per cent, o f  it, did you? A  85 per cent, 
o f  that.

30 Q -P*1*0111 the borough? A  From  the borough; yes, sir.

Mr. Davis. I  offer in evidence the bill o f December 31st 
with the attached material bills?

The Court. Yes, it may be marked; that will be P. 36.
(Marked Exhibit P. 36.)

Q Now, I  show you a bill o f January 31, 1917, from  you to the 
borough. W hat does that represent? A  Labor, material and plant 
fo r  changing, driving piles on the new foundation.

Q F or what period? A  From  January 1st to January 31st 
40 Q 1917? A  1917.

Q Is that approved by Mr. Blood, the engineer? A  Yes, sir.
Q And is that bill, as to the various items, made up in the same 

way? A  Yes, sir.
Q A s the others? A  Yes, sir.
Q And it has the materials, the material bills attached, has it? 

A  Yes, sir.
Q Now, how much is that bill for, Mr. Ippolito? A  The total 

bill is $5,766.36.
Q And approved fo r  what sum? A  $3,846.55.50
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The Court. H ow  much?
The Witness. $3,846.55.

Q Any  deduction m ade there? A  Only the accrued dam age 
that— the bill that I  had rendered.

Q Y ou  put in you r item fo r  damage, how  much? A  $1,917.05. 10
Q A nd  they struck it out? A  They struck it out.
Q A nd the bill is approved by  Mr. B lood  fo r  what sum? A  

$3,846.55.
Q A nd you  received 85 per cent, o f  it from  the borough^ did 

you? A  85 per cent, from  the borough.
Q O rdered paid  by  the B orough  Council? A  Y es, sir.

Mr. Davis. I  o ffer  in evidence the bill and attached bills 
o f materials, January 31st. 20

The Court. P. 37.
(M arked Exhibit P . 37.)

Q I  show you  a bill o f M arch 1st, 1917; what does that repre-
sent? A  That represents plant, m aterial, labor, fo r  changing and 
driving piles, foundation at the sewerage plant.

The Court. F or  what date?
The Witness. F rom  January 1 to— or from  F ebruary 1st 

to M arch 1st.
Mr. Davis. Does your H onor wish to stop fo r  a minute, 30 

Mr. M orrison  has been called out o f  the room ?
The Court. Y es.

Q A nd  attached to that statement are the m aterial b ills? A  
Yes, sir.

Q A nd is that bill made up in the same manner as the others?
A  Y es, sir.

Q F or  what amount was the bill rendered bv you? A  $4,395.00.
Q A nd fo r  what amount approved by  Mr. B lood? A  $2,478.46.
Q W hat did he elim inate? A  H e eliminated the accrued dam- 40 

age bill that I  rendered.

The Court. H ow  much did he approve it fo r?
The Witness. $2,478.46.

Q That was the third time he had put the dam age claim  off 
your bill, had he? A  H e d id ; yes, sir.

Q A nd you  received 85 per cent, from  the town, did you ? A  
Yes, sir.

Q D id they order that bill paid? A  Y es, sir.
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10 A

Mr. Davis. I  offer in evidence the bill o f  March 1st, 1917. 
The Court. It will be marked P. 38.

• (Marked Exhibit P. 38.)

Q Mr. M orrison thinks you never got paid for  this, Mr. Ippolito? 
That is right. I  d idn ’t get paid on that fo r  February account.

Mr. Davis. Has your H onor that last bill I  put in first?
The Court. (Handing paper.) That may be marked P. 39.
Mr. Davis. I  offer the bill o f March 27th, up to March 

17th.
(Marked Exhibit P. 39.)
The Court. A pproved for  what sum?
Mr. Davis. A pproved for  $1,134.98.

20 The Court. A ll right.
Mr. Davis. And there is a statement on this bill that above 

bill includes all work to March 18th, 1917.

Q Now, those bills, Mr. Ippolito, that we have referred to here 
this last batch, do they represent all o f the claims for  labor and 
materials furnished and supplied by you in the strengthening o f the 
foundation? A  Yes, s ir ; except the damage.

Q Except the damage, and except the amount that was held 
back? A  Yes, sir.

30 Q r̂ '̂ le per cent.? A  Yes, sir.
Q Now, I  show you a bill o f November 1st, 1916, that has been 

marked P. 14 fo r  identification, and it is headed, Order Number
wo, foundation o f tank; what does that bill represent? A  (R e-

ferring.) That represents labor, material and plant on the first 
stop we had there at the disposal plant fo r  the foundation.

Q W ell, that work was done under—

Mr. Davis. I  think that Order Number Two is in isn ’t 
it, Mr. M orrison?

4 0  Mr. Morrison. Or it is marked for  identification.

Q Under what you call Order Number Tw o? A  Order Number 
T w o; yes, sir.

i r U U n  i-n ; ?• 16- 1 show -vou Order Number Two, marked 
Exhibit P. 16; is that the work that was done under that order 
until you were stopped? A  (R eferring.) Yes, sir

Q And the amount o f  this bill is $264.89 and approved by Mr 
B lood? A  Yes, sir.

Q Now, that represents what? A  It represents work done on
50 the disposal plant, the construction o f the disposal plant.
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Q Labor and materials? A  Labor and material and plant.
Q And that is made np in the same way as the other? A  Yes, 

sir.

Mr. Davis.
The Court.
Mr. Davis.
The Court.
Mr. Davis. 

for  identification, 
stricken ont?

I  offer in evidence that bill.
W hat is the date o f it, please?
November first.
Yes. And the amount approved?
$264.89. Now, that has been marked P. 14 

I  suppose the identification will simply be

The Court. Yes.
(Marked Exhibit P. 14 in evidence.)

Q W as that bill paid, do you know, Mr. Ippolito? W as it in-
cluded in one o f your bills, do you know that? A  Yes, s ir ; it was 
paid, less 85 per cent.

Q Less 85 per cent.? A  Yes, sir.

The Court. Oh, you don ’t mean that.
The Witness. I  mean less 15 per cent.; pardon me.

10

*20

Q You got 85 per cent, o f it. Now, the total amount o f  the 
work done and materials furnished by you in this strengthening o f 
the foundations is figured up to be $13,258.75; is that right? A  
Yes, sir. 30

Q Or n o ; I  beg your pardon. $237.43, and you have received 
on account o f it $7,851.78, and you claim a balance due under that 
part o f the work o f $5,385.65? A  I  d o ; yes, sir.

Q That is correct? A  Yes, sir.
Q Now, you went ahead under the changed foundation plans up 

to what point in the work before you stopped altogether? A  You 
mean the last— the last time?

Q Yes. A  W hy, we were cutting o ff  the piles. W e had all the 
excavation done with the exception o f cutting o ff the piles to the 40 
level o f that mat, the concrete mat.

Q And about how far down had you got in the excavation be-
low the surface o f the ground? A  I  should judge about twelve
feet.

Q The lower level o f the piles, were they to be cut off at that 
level? A  Yes, sir.

Q A nd were they cut off? A  Most o f them were.
Q Then, how many feet above that level were the other piles 

to be cut o ff?  A  About 3 or 4 feet. 50
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Q W as there a single row o f piles that were 3 or 4 feet above the 
lower level, or was it a double row? A  It was a double row. This 
last— a single row  o f piles.

Q H ow  far had you gotten with the cutting o ff o f the tops o f 
those piles, down to the required level? A  I f  I  am not mistaken, 

10 I  think they were all cut off.
Q Do you know i f  your form s were in place fo r  the pouring o f 

the concrete? A  W here do you refer to now?
Q F or the pouring o f the concrete o f the tank, this last time? 

A  No, sir.
Q Then you had to set the form s, and you had to lay the mat, 

as you call it, over the lower part o f the foundation, and what else 
had you to do before your job  was finished? A  W e had to only 
finish up the tank and a few  connections.

2Q Q Now, that tank when finished, from  that time on, was it the 
same tank as was called fo r  originally in your original contract? 
A  Yes, sir.

Q And from  the beginning o f the contract down to where it 
would have ended, what change, if  any,— name all the changes that 
were made on that tank proposition ; was there anything excepting 
the foundation? A  The foundation was the only change that was 
m ade; the strengthening o f the foundation.

Q Now, were you ever, before the work was begun or while it 
was in progress in this matter o f strengthening the foundation, 
were you ever at a meeting o f the M ayor and Council at which this 
plan, or the plan that was offered by Mr. Blood, was exhibited? A  
Only part o f the rough sketch; that is all I  saw there.

Q And that rough sketch showed what ? A  The number o f  piles 
that had to be driven, and this concrete mat.

Q And this drawing here (indicating), how did that correspond 
with the rough sketch? A  W ell, this was more elaborate than the 
other, o f course.

Q H ow  does it compare as to the amount o f work that was to 
be done? A  Not much.

4 0 Q W hat do you mean? A  Only at that time, according to the
sketch that Mr. B lood had, we had that thing figured out about ten 
thousand dollars—

Q Yes. A  and, o f course, this new plan was simply— would 
add a few  more thousand dollars to ’ it.

The Court. W liere was the difference?

Q W here was the-difference? A  Into the brackets'that he had 
contemplated to put in ; that is, this bracket here (indicating).

Q W hat brackets do you mean? A  Those from  the concrete 
50 mat up to the slope o f this part o f  the tank.
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Q W ell, just* explain what they a re ! A  W ell, it sim ply means 
m ore concrete.

Q Those brackets were under what part o f  the tank? A  U nder 
the bottom  o f  the tank, to support the bottom  o f the tank.

Q And were they a part o f  the foundation? A  Yes, sir.

The Court. H ow  could  you put your tank in at all unless 
you  had something there?

The Witness. O f course, you  cou ldn ’t, Ju d ge ; but I  am 
only referrin g  to the sketch that I  saw o f  Mr. B lood  to this 
p lan ; that is the only change I  seen.

Q A nd that was the only change between this plan and your 
sketch? A  Y es, sir.

The Court. W as there any written estimate o f  the cost 
o f  this w ork?

The Witness. Roughly.
The Court. W as it w ritten or verbal?
The Witness. W ritten.

Q D id you give to the authorities a w ritten estimate o f  what 
this w ork was likely to cost? A  W e gave it to them. W e  had it 
in a sheet o f  paper, in pencil, showing about what it was goin g  to 
cost.

Q A nd  did you  have that at a m eeting, or m ore than one o f  the 
m eetings? A  Y es, s ir ; we did.

Q W h o were present? A  The M ayor, the councilmen, and the 
city attorney, Mr. M orrison.

Q A nd Mr. B lood  ? A  A nd  Mr. B lood.
Q Y ou  had that at the time the talks were going on? A  Yes.
Q A nd  how did the figures that were shown correspond with 

the figures that were embodied in the resolution passed by the 
Council? A  Only about $300.00 d ifference; about three or fou r 
hundred dollars, I  should judge.

Q A fte r  the first o f  January, 1917, did you continue to do w ork 
on that jo b ?  A  January?

Q Yes. A  Yes, we d id ; a fter January, 1917.
Q A nd I  think you w rote a letter, it has been read from  the 

minutes, calling attention to the governing body  o f  the fact that 
the amount o f  work that you  had done was dangerously close to 
the amount that they had set as a maximum. D o you  remember 
that letter? A  I  do.

Q Now, I  show you  what purports to be a certified copy  o f  a 
resolution dated M arch 17th, 1917. D id you  receive that from  the 
borough? A  Yes, sir.
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Q W hen did you get it, about ? A  About February the 18th.
Q A nd was that in response to the letter that you had com-

municated to them? A  Yes, sir.
Q A s to the progress o f the work? A  Yes, sir.

] 0 Mr. Davis. I  am not sure whether that is in, or not, Mr.
M orrison.

Mr. Morrison. I  think you read that as part o f  P. 2.
Mr. Davis. W ell, I  think I  ought to put this in as being 

received by  Mr. Ippolito.
The Court. A ll right; put it in.
Mr. Davis. I  offer in evidence this certified copy o f reso-

lution purporting to have been passed on February 14, 1917
The Court. That will be P. 40.

20 (Marked Exhibit P. 40.)
Mr. Davis. (Reading.)
“ This is to certify that at a regular meeting o f the M ayor 

and Council held on W ednesday evening, February 14 1917 
the follow ing preamble and resolution was adopted: W here-
as, Charles Ippolito, by a letter dated February 3, 1917 has 
reported to the M ayor and Council that the cost o f work 
now being done under resolution o f October 25, 1916 will 
reach the sum o f $10,258.75 within the next few ’ days-’ and 
whereas the work shown on the plans and specifications 
mentioned in said resolution is not fully completed * and 
whereas it is estimated that the cost o f  completing the said 
work will not exceed the sum o f $3,000.00;

Be it resolved that the said Charles Ippolito be, and hereby 
is, authorized to proceed with such work and to complete the 
same, provided that no charge in excess o f said further sum 
o f $3,000.00 shall be made or incurred without first obtaining 
the consent o f the M ayor and Council; and be it further 
resolved that a copy o f  this resolution be delivered to the

40 engineer and the said Charles Ippolito. The borough seal
and attest.

C H A R L E S B. W ILSO N , 
Borough Clerk.”

Q Following that resolution o f  February 17th. did you then eon- 
tmue on the work until you were stopped? A  Yes, sir

Q Now, about January 1st, 1916— 1917, was there any change in 
the administration in Ridgefield? A  There w as; yes, sir.

Q And who, after January first, was the chairman o f the sewer 
committee? A  Mr. Martling.
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Q And who, before January first, had been the chairman o f the '• 
sewer committee? A  I  cannot quite remember his name.

Q Mr. Enman? A  Mr. Enman.
Q And did the same gentleman continue to be M ayor? A  Yes,

sir. . 10
Q In 1916 and in 1917? A  Yes, sir.
Q And that was Mr. Charles Engelhardt? A  Yes, sir.
Q Now, on March 3rd, 1917— well, I  show you a letter o f 

M arch 3rd, 1917. Did you receive that from  the borough, or the 
chairman o f the committee? A  From  the chairman o f the com-
mittee, the sewer committee.

Q W hat is it that you have in your hand? A  A  letter.
Q From  whom? A  From  Mr. Martling.
Q Chairman o f the sewer committee? A  Yes, sir.

Mr. Davis. I  offer it in evidence. Mr. M orrison has no 20 
objection.

(Marked Exhibit P. 41.)
Mr. Davis. (Reading.)

“ Ridgefield, N. J., March 3, 1917.
Mr. Charles Ippolito.

Dear S ir : Acting under the authority vested in me by
the Borough Council, I  hereby order you to proceed with the 
completion o f that portion o f the outlet sewer fo r  the dis-
posal plant yet remaining to be done. A s you have exhausted 3 0  

the appropriation made fo r  extras on the disposal plant, 
you will have to cease work on this until more money is 
appropriated or a change in the plan adopted. In the mean-
time you can greatly facilitate matters by getting prom ptly 
in touch with Alexander Potter, consulting engineer, 50 
‘Church street, New Y ork  City, and give him a complete list 
o f all materials you have on hand which might be utilized 
if  the suggested modification o f the disposal plant is carried
out. . .

Yours very truly,
S. V . R. M A R TLIN G , 

Chairman of Sewer Committee.”

q  Now, did you reply to that letter o f Mr. M artling’s? A  I
did, s ir ; yes, sir. /x>

Q I  -show you a carbon; is that a copy o f your reply? A  (R e-
ferring.) Yes, sir.

Mr. Davis. I offer it in evidence.
(Marked Exhibit P. 42.) 50
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Mr. Davis. (R eading Exhibit P. 42, letter o f  M arch 3 , 
1917, to  the M ayor and Council o f  Ridgefield, N. J., and Mr! 
M artling, chairman o f  sewer committee, by  Mr. Ippolito .)

" Q I  show yon  a carbon o f  a letter o f  Mjarch 5 th addressed to 
1 0  S. V . R . M artling, E sq .; was that sent by  you  to Mr. M artling? I  

show you  the original o f  it, Mr. Ippolito . W as that sent by  you 
to Mr. M artling? A  (R eferrin g .) Yes, sir.

Q A n d  is it in further answer to this letter o f  M arch 3rd? A  
I  do not remember.

Q W ell, what does it say in the first line? A  That is, to the 
previous letter, yes, sir. “ A nsw ering further to your letter, M arch 
31st.”

Q M arch 3rd? A  Yes.

2(J Mr. Davis. I  o ffer  in evidence the letter o f  M arch 5th.
Mr. Morrison. The same objection  as before, and the further 

objection  that this letter never came to the attention o f  the 
borough, and never shown to have been before  the M ayor and 
Council as a corporate body. It is addressed to them.

Mr. Davis. W ell, isn ’t that fo r  him to show, i f  your H onor 
please? Mr. M artling ’s letter stated— it was written on M arch 
3rd, whatever it was.

The Court. I think it is competent to go in, because, as it 
stands now, it appears that this gentleman represented 

30 himself as having authority and acting for the borough.
Mr. Morrison. I f  the Court please, there is the same diffi-

culty, with a m unicipality you  cannot presume the authority.
The Court. W ell, do you  show that he w asn ’t authorized?
Mr. Morrison. I  think the rule is the other w ay with 

municipal bodies, and they cannot be bound unless they show 
that there was authority fo r  their a ction ; there is no assum p-
tion.

The Court. No, I  understand that. Y ou  have, now, an 
40 order given to this gentleman to stop which you claim is your

authority to have him stop, and it is given by a certain person 
who says he is acting fo r  the borough. I  think that is sufficient, 
under the circumstances, as it appears now. Y ou  m ay read it.

Mr. Davis. The M arch 5th letter is m arked exhibit what?
(M arch 5th letter marked Exhibit P. 43.)
Mr. Davis. (R ead ing).

50
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“ Orange, N. J., March 5th, 1917.
S. V. E. Martling, Esq., Chairman o f the Sewer Committee, 

Eidgefield, N. J.
Dear S ir :

Answering further your letter o f March 3rd, I  think it will 
be a great mistake to complete the outlet sewer from  the dis-
posal plant at the present time. I f  this is done, the water 
will back up into the plant at every high tide, and o f course, 
do a great deal o f damage to the work already done. I f  the 
Sewer Committee insists upon this being done, I  will not be 
held responsible fo r  the damage that will ensue.

Yours very truly,
C H A E L E S IP P O L IT O .”

W e have here, i f  your H onor please— Mr. M orrison has 
found the original letter o f Charles Ippolito o f March 3rd to 
the M ayor and Council o f E idgefield ; may that be marked p. 42 
instead o f the carbon?

The Court. Yes, mark that instead o f the carbon.
(Marked Exhibit P. 42.)

Q Now, I  show you a document o f March 5th, 1917, purporting 
to be a copy o f a resolution. Did you receive that from  the borough? 
A  (E eferring.) Yes, sir.

Mr. Davis. I  offer it in evidence.
The Court. P. 44.
(Marked Exhibit P. 43.)

: Mr. Davis. (Eeading.)

“ Borough o f Eidgefield, N. J., Eidgefield, N. J.,
March 5th, 1917.

This is to certify  that at a regular meeting o f the M ayor 
and Council held on W ednesday evening, February 28, 1917, 
it was resolved that the committee on sewers be, and is hereby, 
authorized to order Charles Ippolito to suspend, until the 
next regular meeting o f the Council, the work now being done 
under his contract with the Borough, i f  and when in the opin-
ion o f Alexander Potter, Consulting Engineer, it shall be 
desirable so to do.

Attest, Charles B. W ilson, Borough Clerk.’ ’

Q A fter the receipt o f that resolution, Mr. Ippolito, did you com-
municate with Mr. Martling, the chairman o f the Sewer Committee? 
A  Yes, sir.
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Q I show yon an undated letter addressed to Mr. M artling; is 
that the letter yon sent in reply? A  (R eferring.) Yes, sir. *

Q And about what time was it sent? A  March the 7th.
Q I will take the copy and you can refer now to the original. 

And this letter was sent by you in answer to the resolution, was it?
1 0  A  Yes, sir.

Mr. Davis. I  offer the letter in evidence.
The Court. It will be marked.
(Marked Exhibit P. 45.)
Mr. Davis. (Reading.)

“ Orange, N. J . ”  
Undated, but about March 7 th, 1917.

“ S. V. R. Martling, Esq., Chairman o f  Sewer Committee,
9  Ridgefield, N. J.
Z Dear S ir :

Regarding the resolution passed by the Borough Council 
on February 28th, 1917, authorizing the Sewer Committee to 
direct me to stop work upon the order o f Mr. Alexander Potter 
Consulting Engineer: I wish to notify  you that I  have
received no notice in writing or otherwise from  Mr. Potter 
to stop work. The resolution does not authorize any change 
in the plans o f the work. I  must therefore continue to follow  
out the old plans until council orders otherwise.

3 0  Yours very truly,
C H A R L E S IP P O L IT O . ’ ’

Q I  show you a letter o f March 8 th. D id you receive that from  
Mr. Martling, the chairman? A  (R eferring.) Yes, sir.

Mr. Davis. I  offer the letter in evidence, i f  the Court 
please ?

(Marked Exhibit P. 46.)
Mr. Davis. (Reading.)

4 0  “ Borough o f  Ridgefield, N. J., Ridgefield, N. J.
March 8 th, 1917.

Mr. Charles Ippolito, Contractor,
Dear S ir :

Acting under the authority vested in me by the Borough 
Council, and upon the recommendation o f Mr. Alexander 
Potter, Consult ng Engineer, 50 Church Street, New York 
City, I  hereby order you to stop at once all work on disposal 
plant.

Yours very truly,
50 S. V. R. M A RTLIN G ,

Chairman, Sewer Committee. ”



133

Charles Ippolito, direct.

Q D id yon  reply to that notice from  Mr. M artling? A  Yes, sir.
Q B y  a letter directed to w hom ? A  T o the M ayor and B orough  

Council o f  Ridgefield.
Q Is that a copy  o f  the letter? A  (R eferrin g ,) Y es, sir.

Mr. Davis. I  o ffer in evidence letter o f  M arch 9th. j q

The Court. M arch what?
Mr. Davis. M arch 9th, 1917.
(M arked Exhibit P. 47.)
Mr. Davis. (R eading.)

“ Orange, N. J., M arch 9th, 1917.
T o the M ayor and B orough  Council o f  R idgefield :

This is to n otify  you that on M arch 8 th, 1917, I  received 
notice in w riting from  the Chairman o f  the Sewer Committee 
notify ing  me to stop all w ork at once. In  pursuance o f  such 20 
order I  have stopped w ork ,but desire to take this opportunity 
to n otify  you  that I  will not assume any obligation fo r  any 
dam age that m ay be sustained to w ork already done.

R espectfu lly  yours,
C H A R L E S  IP P O L IT O .”

Q Now, that was M arch 9th. I  show you  a com m unication o f  
M arch 15th. D id  you  receive that from  the B orough? A  (R e -
ferring .) Yes, sir.

Mr. Davis. I  o ffer  it in evidence, i f  the Court please, 0  

M arch 15th.
The Court. P. 48.
(M arked Exhibit P . 48.)
Mr. Davis. (R eading.)

“ B orough  o f  Ridgefield, N. J., Ridgefield, N. J.,
M arch 15th, 1917.

Mr. Charles Ippolito , Main Street, Orange, N. J.
D ear S ir : 4 0

I  am instructed by  the m ayor and council to direct you  to 
stop all w ork upon the disposal plant, and to rem ove from  
the site o f  the w ork forthw ith  all your plant, and to render 
the B orough  a statement o f  the amount o f  m aterial you  now 
have on hand.

Y ours very  truly,
C H A R L E S  B. W IL S O N

B orough  Clerk . ’ 7
The B orough seal attached.

50
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Q D id  you reply  to that letter? A  Yes, sir.
Q I  show you  a letter o f  A p ril 12th. D id you  send that to the 

M ayor and the Council? A  (R eferrin g .) Yes, sir.

Mr. Davis. I  o ffer  it in evidence; A p ril 12th.
10 (M arked Exhibit P. 49.)

* Mr. Davis. (R eading.)

™ ,, “ Orange, N. J., A p ril 12, 1917.
May,° r and Common Council, B orough  o f  Ridgefield,

G entlem en:
I  wish to n otify  you  that pursuant to your order, I  am 

about to dismantle m y plant on the sewer disposal contract, 
and 1 expect to have m y entire plant out o f  there within a few  

20 days. I  beg to n otify  you  also that there is on the premises
m aterial delivered to be used in the said construction work, 
and that I  do not intend to assume any liability fo r  the said 
m aterial against loss or damage which m ay arise by  the 
elements, weather, theft, o r  otherwise. O f course, you under-
stand that I  am not dism antling m y plant o f  m y own volition, 
hut am doing so on your orders in writing, as I  have been at
all times, and I  am still ready and willing, to carry  out m v 
contract. J

V ery  tru ly yours,
30 C H A R L E S  IP P O L IT O . ’ ’

Q D id you  later receive a communication from  Mr. M artling? A  
i  GSj sir.

40

Mr. Davis. I  o ffer in evidence the letter o f  A p r il 21st. 
The Court. That will be P. 50.
(M arked Exhibit P. 50.)
Mr. Davis. (R eading.)

“ B orough  o f  Ridgefield, N. J., Ridgefield, N. J.,
iv/r ni, 1 X 1- A p ril 21, 1917.
Mr. Charles Ippolito , General Contractor,

252 M ain Street, Orange, N. J.
D ear S ir :

A s stated to you r forem an, Mr. Olmstead, I  have received 
your bill and statement attached fo r  w ork perform ed on the 
disposal plant at Ridgefield, N. J., but I  fa il to find an itemized 
list o f  the m aterial on hand which was requested in the resolu- 
tion p assed M arch 14th. K in d ly  forw ard  me an itemized list 
o f the amount o f  m aterial on hand, one chargeable to the50
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extra account, and one chargeable to your original contract 
account. A s soon as I  receive same, I  will call a meeting o f 
the council and go over the matter and let you know prom ptly.

I  am, sir,
Yours very truly, in

S. V . R. M ARTLIN O ,
Chairman o f the Sewer Committee.”

Q Did you send the bills requested by Mr. Martling? A  Yes, 
sir. I have sent that statement. That was the statement I  sent.

Q That is the statement in the shape o f a b ill1? A  Yes, sir.

The Court. Is that the one that had been received prior 
to that last letter, or one after that?

The Witness. P rior to that letter. MM
The Court. W ell, that letter says there wasn’t any state-

ment o f the amount on hand.
The Witness. There is. The statement, the bills, I  gave 

them an itemized account showing the copies o f all the bills 
o f material delivered on that particular job.

The Court. Mr. Davis, d on ’t you think you better return 
to that and let him point out where that statement is?

Mr. Davis. That is what I  am asking Mr. M orrison fo r  
now.

30
Q I  show you Exhibit P. 12, which is the Ippolito final settle-

ment, or statement at least; is that the bill that you referred to in 
your letter to Mr. M artling? A  Yes, sir.

Q And' does that bill cover items o f material? A  Yes, sir.
Q On what pages? A  That is typewritten, That is* a copy o f 

the amount o f the bills typewritten, and then a copy o f all the 
material bills attached to it.

The Court. Which is the statement, now; of all the ma-
terials ? 4 0

The Witness. This one here, K ernan ’s bills, and I  have 
deducted from  the Kernan bills amounts previously allowed 
by the borough, and also these here bills (indicating), o f 
pipes, corrugated bars, and cement that was left on the job.

Q And at that time, Mr. Ippolito, who had the itemized bills fo r  
the materials referred to? A  Mr. Koch.

Q And are there itemized bills attached to that claim? A  Yes, 
sir. 50



136

Charles Ippolito, direct.

IO

20

30

40

Q W hat had you  done, so fa r  as the engineer was concerned, 
with regard to furnishing him with itemized bills o f  all m aterials? 
A  I  had sent him a copy  o f  everything,

Q O f all itemized bills o f m aterials? A  O f all itemized b ills ; 
yes, sir.

Q A nd  when would you  send those copies to Mr. B lood? A  
E very  month.

Q W ere those sent before  or after the monthly estimate was made 
up ? A  B efore.

Q A n d  were they used in the making up o f the m onthly estimate? 
A  Yes, s ir ; I  suppose they were.

Q A n d  how was the bill fo r  labor made up? A  The labor bills 
were made out o f  the extra sheets, that is, the extra work, that is 
the heading o f  it.

Q H ow  were the bills fo r  labor and materials made up under the 
original contract before  you  came to the cost plus basis? A  W hy, 
they w ere kept by  Mr. K och.

Q H e was the bookkeeper, was he? A  Yes, sir:
Q W ell, you  mean what were kept by  him ? A  The labor cost 

and the material.
Q W ell, they were kept by  him in your behalf? A  Yes.
Q But how were the m onthly estimates that you received from  

the engineer made up under the original contract before  you  came 
to the cost plus basis? A  They were made on the actual amount 
o f  w ork done, less 15 per cent; whatever—

Q That is your estimate o f  it ? A  A pproxim ately, yes.
Q Now, after you  got the order finally to get o ff the jo b  and 

m ove your plant, did you get o ff im m ediately or  not? A  I  did not, 
sir ; no,

Q W h y  not? A  U nder the orders, verbal orders o f Mr. B lood. 
Q T o what effect? W hat did' he tell you? A  H e told me that 

the borough— that he intended to go ahead with the w ork and finish 
it up. It was only a case that there was a little fight there in the 
Council at the present time, and he expected that the w ork would 
be resumed.

Q A nd  you  k e p t 'y o u r  plant there on that account? A  I  did, 
s ir ; yes, sir.

Q A nd you  kept it there. This letter to— this letter o f  A p ril 12, 
1917, by  you to Mr. to the M ayor and Council, notifying them that 
you are about to dismantle your plant, how long did it take you to 
get the plant o ff the job  after you started to dism antle? A  Oh, 
it took  me about a week or ten days, or m ore ; I  d on ’t just rem em ber 
the number o f  days.50
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Q Do you remember whether you had started on A pril 12th to 
dismantle? A  W e had started some o f it ; yes.

Q And from  that time on, you continued, did you? A  Yes, sir.
Q Until you got it all dismantled? A  Yes, sir.
Q Now, the materials that were left on the job, when you moved 

off the job. what, in a general way, did you leave there in pursuance 
o f their direction? A  W e had a few  meetings with Mr. Martling.
He said that— he asked for  a copy o f all bills, those which I  rendered 
to him. Then he prom ised to send someone on the job  in order to 
check up the material that was left there, and I  waited fo r  him for  
two or three days. Finally, he sent out a man, I  think it was the 
street commissioner o f the borough. A s the street commissioner came 
on the job, we went over and started to put up a few  o f  the planks, 
and stuff that were left around the plant, and he simply gave up 
the job. He said, “ This is not m y jo b ; it requires an engineer to 2 0  

go on and figure out every item to check up your account.”
Q W ell, how far did the street commissioner get in checking 

up the stuff with you ? A  He only stayed there about half an hour.
W e hadn’t moved more than three planks, when he give up the job.

Q Now, at that time, in a general way, what kind o f  materials 
were on the job? A  Lumber.

Q W hat kind o f lumber was it? A  Sheathing and lumber for  
the form  construction o f the tank. The re-enforced steel and the 
fittings, the pipe fittings fo r  the tank.

Q A ny cement? A  Cement, sand, bricks. o q
Q A ny re-enforcing rods? A  Yes, s ir ; there were.
Q Now, that was all material that you had bought and paid for, 

was it? A  Yes, sir.
Q A nd it was proposed to be used in what manner? H ow  did 

you propose to use it? A  I  proposed to finish up m y contract.
Q And that you were ready and able to do, I  presume? A  Yes, 

sir.
Q Do you know what became o f the stuff after you left it? A  

W hile we were moving our plant away, I  heard that—
Q No, not what you heard. Did you have any talk with Mr. 40 

Martling? A  I  did; yes, sir.
Q Did he tell you anything that was done with any part o f  the 

stuff? A  He sold the cement.
Q And was there anything else, to your knowledge, sold, or did he 

tell you anything else about selling any stuff? A  No, sir, only I—  
after that, why, I  d idn ’t come around the job  very much, so I d on ’t 
know what they did with it.

Q You didn ’t take any o f that stuff away with you then? A  
No, sir. 50
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Q Now, excepting what payments have been testified to here
acl? r / f r iVed -any ° ther fr°m the borough, either onaccount of the original contract or an account of the work done on 
the foundations? A  No, sir. 6

10 n 0,1 aC?0mit ° E the claim for A No, sir
Q Their delaying— A No, sir.

„  A t,,the tm,le when t,lese delays happened, were you actuallv pushing the work ahead? A Yes, sir. y actually
n  ? id, y,°"  have J our force a e r e  ready to go on? A  Yes sir 
Q A nd did you have materials there at all times? A  Y es’ sir' 
Q Prepared to go on? A  Yes, sir. ’ ^ r‘

5 e Why did y°u do any work after vou were
notified to quit? I see your last work is about March 17th 
and I see the notice to quit was March 8th.

The Witness. W hy, we had to continue to finish some o f

was done “  ^  Way there in order to Protect what

qutt? 6  C° Urt' W hat dM y ° U d°  aft6r ytm got y our notice to

• Th e Witness,We began to store some o f  the material that 
is, the cement and the bricks which were liable to be washed 
away from  the river, and some o f  the cut-offs that we had 
these piles were cut off and chopped up, and I  think the 

rough, i f  I  am not mistaken, they sold it, every bit o f  it.
Mr Davis. Your H onor mentioned March 8 th. Those are 

the two orders, one is March 8 th and the other is the 15th 
(handing papers to the Court).

The Court. Yes, I  see, that is the first one, March 8 th.

Q Now, Mr. Ippohto, at the time you rendered the bill to the 
borough did you make up an estimate o f  your own as to how much

l i g a t e d .  *° C° mplete the j °M  A  Yes> “ i I  approxim ately 

AboutA$ M 0 0 m  eS‘ imated “  aPProx™ ately  at what figure? A

traQct ir ice ? in ArenY : f s Si r f i  S  ^  t0° k the $1° ’300-00- tha ~ n -  
Q A nd deducted the $1400.00 which it would cost to finish? A

Q ha':e aI1 ■«». M is  fo r  the materials used on the job  been
hunded in, or have you further bills fo r  materials used on the iob”

,, j y  a' °  a M m  handed in to the borough, I  think.
5  V Well, have we handed them all in here? A  Yes.

30

40
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Q Including the material hills used on the original contract? A  
Yes, sir.

Q W hat profit did you estimate, Mr. Ippolito, fo r  the work that 
was left undone? A  20 per cent.

Q And was that a profit that you were likely to make i f  you 
went ahead with the job?  A  Yes, sir.

Mr. Davis, Cross-examine.
Mr. Morrison. I f  the Court please, it is so near the hour 

for  adjournment, may we defer the cross examination until 
after lunch?

The Court. Yes, you may do that.

(Recess at 12:53 P. M. until 2:00 o ’clock P. M.)

A f t er  Recess. 2:00 O’c l ock P. M.
20

C H A R L E S IP P O L IT O , the plaintiff, resumed the stand for  cross 
examination.

Cross examination by Mr. M orrison.

Q Mr. Ippolito, when you began, your work on the foundation 
for  the tank as it was originally designed under the first contract, 
you put in certain sheathing, did you not, around the excavation? A  
On the original contract? 30

Q Yes. A  W e had our form  work, the forms.
Q Form  for  what? A  F or the concrete; ready fo r  the con-

crete,; that is all we had.
Q * D idn ’t you put in sheathing around the place where you had 

excavated to set the tank? A  No, sir.
Q You had no sheathing at all? A  No, sir.
Q Then, what your witness, Mr. Olmstead, said this morning 

about sheathing, he was mistaken, was he? A I  d on ’t know as 
he made any mistake in that. I don ’t know what he said. I  d on ’t 
remember just what he said. 40

Q W ell, now, did you put any boards around the hole or excava-
tion where you were going to set this tank? A  A fter  we had our 
excavation down to t  certain depth, that is, fo r  the outside wall, 
where .the slope begins, we had our form  work set right up against 
the pile, at the outer ring o f piles that held up the excavation that 
we were doing.

Q* Now, what kind o f boards were those? A  Inch boards.
Q A  grooved board? A  Yes, sir. *
Q And those were your form s for  the cement? A  Yes, sir. 50
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Q Then you were building, or trying to build this tank and 
foundation as originally specified without using any sheathing? A  
W ell, the contract d id n ’t call fo r  any sheathing at all.

Q I  am asking you what you did, not what the contract called 
for. A  I  anticipated to do it without any sheathing as cheaply as 
I  could.

Q You knew the nature o f the soil there; you had seen at that 
time the nature o f the soil in which you were working? A  Yes, sir.

Q A nd in order to do the work cheaply, you were attempting to 
work in quicksand—  A  Yes.

Q — without sheathing? A  W ell, as we got our first part o f the 
excavation, we simply set our form s around the outer ring o f  the 
piles, and from  that we simply back-filled whatever other material 
we took out from  the bottom.

2 0  Q So that you were making the one inch tongue and groove 
boards which you refer to as your form s for  cement, serve as 
sheathing to hold back this muck and quicksand? A  Yes.

Q And isn ’t it a fact that the result o f that was that those form s 
buckled and became misshapen? A  No, sir.

Q Isn ’t it a fact that they d idn ’t hold their true shape? A  No, 
sir.

Q H ow  far down into the ground did you carry these one-inch 
boards? A W e carried them down to where the slope— at the be-
ginning o f that slope o f the tank that went into this cone.

30 Q And what did you do to protect the slope or conical part o f 
the excavation? A  W e simply sloped it down as we went along 
until we reached the bottom. That is where this quicksand began to 
come up, right at the point where the bank is.

Q You didn ’t attempt to put any sheathing in the conical part 
o f the excavation? A Because it d idn ’t call fo r  it. I  d idn ’t think 
it was wise. I d idn ’t need any sheathing at that point.

Q I  am asking you what you did. A  I  d idn ’t, or it d idn ’t call 
fo r  it. I  simply say I  d idn ’t think it required any sheathing there.

Q In your opinion, it d idn ’t require any? A  No, sir.
40 Q And you didn ’t use any? A  No, sir. Simply used this form  

work to protect the embankment that was around outside o f the 
tank.

Q W hen the work was changed as to the nature o f  the foundation, 
then you did use sheathing, as I  understood Mr. Olmstead? A  
Yes, we did.

Q He is right in that particular? A  Yes, sir.
Q A s I  remember, he said he used more sheathing under the 

changed work than he did under the old work. W hat is your state-
ly  ment on that? A  The reason we used more sheathing under the
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changed plan is that we had to go to a greater depth, and the tank 
had to he excavated square instead o f  round.

Q Is it to be in ferred  from  your statement that a round excava-
tion in soil o f  that sort will stand up without sheathing, and a 
square one will n o t ! A  N ot at that depth ; not as the plan was 
changed. O f course, you  cou ldn ’t do it neither w ay unless you °
sheathed it.

Q Y ou  mean to say that it would have been im possible to con- 
struck either a round or a square excavation w ithout sheathing? A  
W ithout sheathing, to the depth that the second plan required.

Q Now, what was the change in depth that the second plan 
required? A  Required to go fou r or five feet deeper.

Q A s I  understand, the lowerm ost point o f  the tank proper was 
at the same level under the original and under the modified plan?
A  No, s ir ; it went deeper under the original, because we had to 2 0  

go two feet deeper than that.
Q Y ou  are sure it is two feet? A  Yes, s ir ; I  am quite sure.
Q Is that indicated on the draw ing o f the modified—• A  I  

think it does. I  d on ’t know whether the m ap calls fo r  one foot, but 
we had to g o  two feet below  that in order to—

Q W ill you refresh  your m em ory by referring to the draw ing?
A  (R eferrin g .) W ell, this is what I  m ean; a fo o t  and a half to 
tw o feet from  this point. See? U p to this point (in d ica t in g )..

Mr. Davis. W ell, this point indicating w hat? 30
The Witness. Indicating the original drawing.

Q The apex o f  the inverted cone? A  The apex o f  the in-
verted cone, and the original excavation was from  this point down 
to here, and we d id n ’t require any sheathing to go  further down, 
only up to this point (ind icating).

Mr. Morrison. This point, he indicates the junction  o f the 
base o f  the cone-shaped part with the base or head o f the 
cylinder-shaped part o f  the tank. Is that a fa ir  explanation?

Mr. Davis. W hich would be a point in extention o f  the 
outside o f  the lower part o f  the tank.

The Witness. Y ou  see, our first—
Mr. Davis. Just a minute. Is that right?
The Witness. Our first excavation, that is, we started 

from  this point (in d ica tin g ); we came right straight down 
to this point (ind icating), and when we reached this here 
point, we sim ply put our form s around; then we finished this 
other little excavation in order to reach to the bottom  o f  50
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the tank, and we took all this d irt and threw it around here 
in back o f  those form s which were there fo r  the purpose__

The Court. Turn to the other diagram  and show what you  
did.

- The Witness. Y ou  mean on the original?
The Court. Yes, the original plan.
Mr. Morrison. I  would like to put these up so the witness 

m ay indicate to the jury .
The Court. Yes.
The Witness. This' is the original.
The Court. Now, suppose he puts up the original and let 

him explain to the ju ry . W hen you  say “ h ere”  and “ th ere,”  
and refer to your map, the ju ry  d oesn ’t know anything 

o 0  about it, and i f  it ever goes up, the Court doesn ’t know any-
thing about it.

Q Now, the drawing on your right, as you face the board, is your 
original plan, is it not, Mr. Ippolito?  A  On m y left.

Q On the right is the original, and on the left is the modified
one? A  Yes.

Q On the le ft is the m odified plan? A  Yes, sir.
Q Now, using the pointer and pointing to the drawings, will you 

show how  fa r  you  had carried down you r boarding on the original 
plan? A  W e had— the first part o f  the excavation— the level o f  

30 the ground somewhere around here. This is the level o f  the ex-
cavation ; see? A nd we had to excavate it from  that point down to 
here to the bottom  o f  this (ind icating). A fte r  we had all that ex-
cavation done under here, we set our form  work, which— it was used 
fo r  both, fo r  to place the concrete and to hold back the earth exca-
vation in the back o f  it. Then we went ahead and started to exca-
vate here from  this point down to here, from  this point down to 
the bottom  (indicating).

The Court. A nd how fa r  would that be?
4 0  The Witness. About, I  should judge, a couple o f  feet below

the previous excavation below  that point.
The Court. Yes.
The Witness. A nd as we reached this point here (indicat-

in g ), this is where we encountered the quicksand. A s  soon as 
the quicksand was discovered, o f  course, then they gave us 
a revised plan which it required to dig the hole a good  deal 
w ider than the original design on account o f  the mat. In  
the original design all we had to do was to dig from  that 

50 point to there, but here the mat was a good  deal w ider than
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the other, a couple o f feet, and' being that the mat is square, 
we would have to dig our hole in square form  instead o f 
round as we had originally started.

A Juror. W hat was your required depth on the original 
form ? ^

The Witness. You mean the original?
A Juror. Yes.
The Witness. To here (indicating).
A Juror. H ow deep is that.
The Witness. About four or five feet from  the level o f  the 

ground to the bottom  there. Yes, this (indicating) is where 
the present elevation is.

Q Now, referring to the drawing on the left showing the work 
as modified by the resolutions, will you indicate the additional exca- 2 0  

vation which was required? A  W ell, the additional excavation was 
required in all this part here up to this point (indicating).

Q A nd referring to the drawing, about what is the vertical 
height o f that additional excavation? A  I  should judge about 
three feet or more from  this point down to here (indicating).

Q Then, as to that three foot depth, the original plan called for 
an excavation in the form  o f an inverted cone? A  Yes, sir.

Q A  cone with the point down? A  Yes, sir.
Q And the new plan called fo r  a square excavation in which to 3 0  

set this mat? A  Yes.
Q And both excavations had a maximum depth o f about three 

feet? A  Yes, sir.
Q Now, in constructing, or attempting to construct the original 

plan, where were your boards set, giving it by  referring to the 
drawing? A  Up to this point (indicating).

Q U p from  where? A  From  this elevation here, the present 
elevation, up to that point (indicating), about six feet, I  should 
judge. 40

Q And is that six feet, and the other distance only three? A  
W ell, the distance that I  am referring to here is to the bottom of 
the tank, up to here, you see (indicating).

Q Yes. A  Now, there is a difference there o f about three or 
fou r feet.

Q Can you read that from  the dimensions on the print? It 
doesn ’t seem to me that is possible. A  From  that point up to the 
top o f  that cone is about six feet. Now, taking that plan, up to this 
one (indicating), it would start from  that point down to here; see?
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30

20

Up from  there (indicating). This is where would be the present 
elevation.

Q The original level o f  the ground would' be about at the shoulder 
o f the cylinder? A  About here (indicating).

Q Y e s , and on the other drawing o f the work as originally 
planned, the—  A  About the shoulder.

Q About the same place? A  The same place.
Q Now, in working out the modified plan, you carried your 

sheathing down how far? A  W e carried the sheathing down to 
the bottom o f  this concrete mat.

Q W hy was that necessary? A  It was necessary in order to 
hold— in order that— we had encountered on the previous contract 
that running sand, and we had to do some sheathing in order to 
hold that back.

Q Now, if  while you were working under the orignial plan, you 
had driven down your boards as far as you did under the modified 
plan, Would that not have held back the quicksand so that the modifi-
cation would have been unnecessary? A  I f  we hadn’t encountered 
the quicksand, you mean?

Q No. A  I  d idn ’t quite get that.

Mr. Morrison. W o n ’t you read it, please?
(Question read by the stenographer.)
The Witness. No, sir.«.»u

Q And why not? A  W hy, as we did our excavation here at
this point going down to that point there (indicating), we had no
trouble in getting to it because we had already sunk a sump hole at 
this point which carried all the water that we encountered into the 
section, and from  this point to here (indicating), we had a little 
trough which would have taken care o f all the water that was m 
the bottom there.

Q W hy did that little trough and sump hole fail to take care o f  

-10 that A  1  d° n t kn0W Why U did f a n ; 1  don ’t know anything about

Q I f  you as a contractor had not built the plant as orieinallv 
designed—  A  Yes, sir.

Q You could finish it? A  Yes, sir; without any trouble.
Q And how would you have accomplished it had there been no

change m the plan? A  W ell, all I have to do is to put in as I 
said— I had the steam pump and everything set; all I  would have to 
do is to keep on pumping, and then at the center o f  this point here 
(indicating), just sending a little— go down about six or seven inches 

5 0  deeper, in  order to  run that water into that sump hole which we
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had already dug, which we were using fo r  the purpose o f draining 
that tank there, and then pump until that concrete had set.

Q Now, Mr. Olmstead says that when you started to pump out 
this tank excavation preparatory to putting in the concrete, some 
o f  the piling commenced to change position ; is that so ! A  Not as 1(J 
I  recall it.

Q W ere you there at the tim e? A  Yes, sir; I  was there.
Q Do you think Mr. Olmstead is mistaken? A  I  don 't know 

is he mistaken, hut I  was there the follow ing day.
Q You w eren ’t there at the time the pumping took place? A  

No, sir.
Q Now, i f  as Mr. Olmstead says, when the pumping was begun, 

the piling commenced to change position, what would be necessary to 
do to proceed with the work as originally planned'? A  W ell, if  
it was necessary, perhaps we would have to brace up the piles that 2 0  

laid there and go ahead.
Q W ould it not be necessary to sheath around the excavation?

A  No, sir.
Q Y ou  have spoken, Mr. Ippolito, o f meeting the borough officials 

on several occasions and discussing the plan to change the founda-
tion o f this tank. Do you know whether there was ever any official 
action taken on that plan? A  That I couldn’t say.

Q Y ou had delivered to you a copy o f a resolution in reference 
to this change? A  Yes, sir.

Q I  call your attention to the fact that in that resolution it 30 
recites that the plan and specification is still to be prepared. Did 
you notice that when you received the resolution? A  I  did.

Q And how long after you received the resolution did you re-
ceive the plan and specification? A  I  received the plans and speci-
fications almost the follow ing day.

Q Do you know whether the plan and specification were ever the 
subject o f any action by the M ayor and Council? A  That I  do 
not know.

Q I  call your attention now to your testimony as to a change 
in the sludge beds. You have spoken o f orders received from  the 
engineer? A  Yes, sir.

6  An Order Number One and an Order Number« Two. Do you 
know whether there was ever any official action by the M ayor and 
Council in reference to Order Number One? A  That I  do not 
know.

Q Do you know whether there was ever any official action by 
the M ayor and Council as to Order Number Tw o? A  I  know this 
m uch: They paid the b ill ; that is all I  know about it.

Q But outside of that was there any official action? A  No, sir. 5 0
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Q A nd they d id n ’t pay the bill in fu ll? A  They paid, less 15 
per cent,

Q Y ou  are still suing fo r  part o f  that b ill? A  A ccord ing  to 
contract, they hold back 15 per cent.

Q A nd you are still suing fo r  that part o f  that bill? A  I  cer-
1 0  tainly d o ; yes, sir.

Q Now, as to the w ork which you did on the sludge bed fo r  
which you have presented a bill, did you  submit com petitive bids 
fo r  that w ork? A  On the sludge bed?

Q Yes. A  No, sir.
Q A s to the extra w ork you did on the foundation fo r  the Im hof 

tank, did you  submit a com petitive bid? A  W e had quite a dis-
cussion over the price at the various meetings o f  the B orough  
Council. That is the on ly  thing that was ever done.

2 0  Q Is it not a fact that there was no solicitation o f  bids by  other 
contractors fo r  that w ork? A  I f  I  am not mistaken, I  think the 
B orough  Council and the M ayor there ordered Mr. B lood  to call in 
a few  other contractors to b id  on it.

Q D id you submit a bid in com petition with other contractors 
fo r  that w ork? A  I  sim ply gave them the price, what it would 
cost, and I  told the B orough  Council at that time that the only w ay 
I  would proceed fo r  that particular w ork was under extra p roposi-
tion, that is, plus 15 per cent.

¿0 ^  Then your proposition  to do the extra foundation w ork was
not a bid fo r  the work to be done, but was a cost plus a profit 
basis? A  Yes, sir.

Mr. Morrison. I  think that is all.

Re-direct examination by  Mr. Davis.

Q Mr. Ippolito , the Court called your attention to the two orders 
to quit, one o f M arch 8 th, I  think, and one o f  A p ril 21st— M arch 
21st; do you recall the two notices? A  Yes, s ir ; I  do.

Q I  d on ’t remember the dates. W hat was the reason that you
40 continued to w ork after the receipt o f  the first notice? A  The 

reason were that the day previous o f  that notice, Mr. M artling, 
Mr. Tepper and Mr. P otter came on the job  and they told me to—  
that i f  I  would— to stop work, and I  told  them at that time that 
I  didn t think I  would consider that an official order unless I  had it 
m  black and white.

Q A nd when you  got the second notice directing you  to stop, 
by  the Council, you  stopped, did you? A  The second notice that 
I  got, yes, s ir ; I  did.

5 0  Q That was the 15th? A  Yes, sir.
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Q Now, referring to the plans here under the original contract 
and specification, were there anything in the way o f  piles to go 
under the extreme bottom  o f the tank? A  No, sir.

Q And could you have gone ahead under the original contract, 
and by your pumping, as you say, o f the water, eould you have 
gone ahead and built your tank as originally intended under the 
original contract? A  Yes, sir.

Q H ow  much o f the tank is above the ground? A  W hy, about 
nine or ten feet, I  should judge.

Q W ill you please indicate with the pointer the ground line, the 
surface line? A  (Indicating.) This is the ground line, and this is 
the top o f the tank.

Q The line marked “ present surface o f  ground”  is the surface 
o f the ground there on the island? A  Yes, sir.

Q And how much o f the tank was to be below the surface o f 2 0  

the ground? A  From  the surface o f the ground to the lowest point 
o f the tank, about seven or  eight feet.

Q And the balance o f it was to be above ground, was it? A  
Yes, sir.

Q And how were the sides under the original contract to be 
supported? A  B y piles.

Q W ill you please show that? A  Right here (indicating). W e 
were supposed to build a bracket on the tank, and they were to be 
supported right on top o f that. 30

Q W as to be supported by what you have designated as the 
outer circle o f piles? A  Yes.

Q And in addition to the outer circle o f  piles, what else was to 
support the tank above ground? A  W e were to fill it around with
dirt. .

Q Up to within how many feet -of the top o f the tank? A
About four feet below the top o f the tank up to this point (in-
dicating).

Q Now then, the change— just take your place— calling your 4 0  

attention to the new plan on the left. A  Yes, sir.
Q W hat are these uprights which are the extreme outside o f the 

tank? A  W ell, this is almost to the extreme o f the outside wall 
o f the tank.

Q And what are those things underneath that? A  This is con-
crete, and these are piles (indicating).

Q Is the corresponding one on this side also a pile? A  Yes,
sir.

Q A re those two part o f a circle o f piles going around the tank?
A Yes, sir. 50
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Q A n d  supporting it as before?  A  Yes, sir. This is the row  o f  
piles on the outside (indicating).

Q A nd the tank, after the foundation was strengthened, how 
much o f  it w as to be below  the surface o f  the ground? A  Y ou  
mean after all this was done?

1 0  Q Yes. H ow  much o f  the original tank would then be below  the 
surface o f  the ground? A  W hy, it would be sim ilar to the original 
plan.

Q A nd  about the same amount above ? A  A bout the same 
amount above; yes, sir.

The Court. Y ou  said it was 104 piles?
The Witness. Yes, sir.
The Court. D oesn ’t that call fo r  108 instead o f  104?
The Witness. I  think it took 104 all around; 108, I  am 

2 °  not sure o f  that.
The Court. Y ou  said 104, and there seems to be eight 

square; that is sixty-four, and forty -fou r  around the circle, 
that is 108.

The Witness. W ell, you  see, perhaps there is some o f 
this here taken out on account o f having this outer end o f  the 
piles approaching this point (indicating) ; one, two, three, 
four, done away with.

The Court. T ook  one out o f  each corner then?
30 The Witness. Yes, sir.

Q This change in the foundation, was that something that you 
had anything to do with at all, or did that entirely come from  the 
town? A  I  had nothing to do with it at all.

The Court. H ave you  shown, Judge Davis, what the addi-
tional cost o f  thé sludge bed w as?

Mr. Dæuis. Yes, sir*.
The Court. H ow  much?
Mr. Davis. $1,800 and some d ollars; $1,844.19, upon which 

40 $1,567.56 was paid, leaving a balance o f  $276.63.
The Court. That appears in the evidence?
Mr. Davis. Yes, sir. H ave you  got the sludge bed bill?

That was one o f  the bills that was marked fo r  identification.
Mr. Morrison. I  left all the exhibits out this m orning, 

Judge.
Mr. Davis. That is all, Mr. Ippolito.
Mr. Morrison. I  would like to ask him another question or 

two that has developed.
^  Mr. Davis. A ll right.
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Re-cross examination by Mr. M orrison.

Q Mr. Ippolito, in preparing to do this work, did you have any 
knowledge o f the cost to you  o f the sludge bed as originally de-
signed! A  I  did, yes.

Q H ow much was that! A  W hy, I  couldn ’t give it to you 10 
right offhand, but it was figured at the time that the change was 
made, that, i f  I  am not mistaken, we allowed the borough over 
$265.00 fo r  the change.

Q And what was that allowance made f o r !  A  It was made for  
material and labor.

Q A fter taking out these items for  this allowed $267.50, what 
remained o f the sludge bed as originally designed! A  Nothing 
else.

Q Then this would represent the cost o f the sludge bed as 2 0  

originally designed! A  O f the— no, no, it would cost a good deal
more.

Q And how much m ore! A  That I  couldn ’t say, because we 
had to— we had to excavate about four, I  should judge, a couple o f  
feet all around the sludge bed, which we did. On the changing of 
the plan we didn ’t charge anything fo r  the excavation on the 
changing o f the sludge bed, so that the only thing we deducted was 
the changing o f the concrete to this clay puddling, which was to 
be surrounded to hold this— as it went into the sludge bed.

Q Then you didn ’t make any allowance to the borough for  the 
labor that you would have expended in the construction o f the 
sludge bed as originally designed! A  No, sir.

Q Then your mental process on that was to balance one o f 
those items against the other! A  Yes, sir.

Q Can you say what the labor cost o f  constructing the sludge 
bed as originally designed would have been! A  That I  couldn ’t 
say offhand.

Q Can you approxim ately! A  No, sir.

The Court. W hat did you do with that sludge bed, put 
in the cement!

The Witness. That called fo r  a clay bottom.
The Court. Yes.
The Witness. Now, fo r  instance, a layer o f clay, instead 

o f  putting clay there, they substituted concrete.
The Court. H ow much concrete was there!
The Witness. Six inches concrete.
The Court. H ow about the w alls! 50
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The Witness. The walls were supposed to be concrete. 
The original plan only called fo r  this clay puddling iust 
went about—  ■

The Court. H ave you  any idea o f  the number o f  cubic
3Q feet o f  concrete you  had to put in on the original—

The Witness. W e had no concrete.
The Court. H ow  much did you have to put in the other?
The Witness. I  should think it was about 1 2 0  yards which 

we— we built that sludge bed under the unit prices.
The Court. I  know you did. W hat did you charge a cubic 

yard  fo r  that ?
The Witness. It was nine or ten dollars, i f  I  am not m is-

taken.

2 0  T ^e Court. Is  that a fa ir  price fo r  oement w ork o f  that
kind?

The Witness. I t  is. Sometimes it can be done less ; other 
times it m ay cost a little bit m ore ; it all depends on circum -
stances.

The Court. A ll right.

Q Mr. Ippolito , under the original design fo r  this— how much 
excavation was to have been done? A  The same amount o f  ex-
cavation under the new plan.

30 . ^  There was no change in the amount o f  excavation? A  No,
sir as â  m atter o f  fact, we had to do quite a little less under the 
position  in which the new sludge beds were set.

Q I  d on ’t think you had m y point. W hat I  mean is th is: I f
you  had built the sludge bed o f puddle clay as originally designed__
A  Yes.

Q — regardless o f  the design—  A  Yes.
Q — would you have had m ore or less excavation than you did 

as you  had to build it o f  concrete? A  Less.
Q H ow  much less? A  A bout 50 yards.

4 0  Q W hat would that be in dollars and cents? A  I  think the 
sludge beds were 30x20, twice that, by  a half a foot, and that is 
a matter o f  m ultiplication, dividing up into cubic yards.

Q There were two areas, 30x20? A  Yes, sir.
Q A nd you  say there was a saving o f  six feet by  the change? 

A  S ix inches.
Q Y ou would save six inches by  the change? A  Y es, sir.

B y  Mr. Davis.

Q This price o f  concrete that you charged in the sludge bed,
50 w as that the price that you bid in your estimate? A  Yes, sir.
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Q The borough already had your figure on that then in your 
original estimate1? A  Yes, sir.

Mr. Davis. That is all. M ay I  have the minute book?
Mr. Morrison. 1 have omitted one question in relation to 

the excavation we have just been speaking of. 1 0

B y Mr. Morrison.

Q H ow much did you excavate:—you excavated the one, 30x20—  
two o f them, and to what depth did you excavate? A  About six 
to seven inches; something like that. It varies from  nothing al-
most to a foot.

Q Due to the slope o f  the ground? A  Yes.

Mr. Davis. That is all. I f  your H onor please, may I  at 
this point— I think it is the proper place— before I  call the *>0 

few  witnesses I  have left, to read some extracts from  the 
minutes ?

The Court. Y ou  may proceed to read them now. You had 
better read them into the record so you w on ’t have to bring 
those books back every time you want them.

Mr. Davis. This is towards the conclusion o i the work. 
Minutes o f February 23, 1917. A n adjourned meeting o f the 
M ayor and City Council held at 8 :30 P. M. A  report was 
presented by Councilman Martling, chairman o f the sewer 
committee, in which he stated a canvass o f the bids fo r  the 3 0  

completion o f the sewer had been made, and that i f  the two 
lowest bidders were reliable contractors, and if  that were 
the only consideration, he would recommend the award o f the 
work to the lowest bidder, and so forth. Now, that part has 
nothing, I  think, to do with us.

Mr. Morrison. I f  the Court please, I  think that refers to 
the sewers in the other part o f the borough.

Mr. Davis. W ell, there is a part down here. That is the 
introduction, and on the bottom o f page 135: “ In view o f
these things, I  am o f the opinion that before any action 
whatever is taken committing the borough to any further 
disbursement o f money, that the plans under which we are 
proceeding be submitted to an expert sanitary engineer o f 
national reputation to report upon the issue raised in this 
report, to suggest any revision in the plans that will sub-
stantially reduce either the first cost o f construction, the 
operating expenses, or time when the entire plant can be put 
into operation.

(Signed) S. V . R. M ARTLIN G . 50
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30

20

30

40

On motion the report was received and ordered filed and 
it was resolved that the chairman o f  the sewer committee 
be, and is hereby, authorized to engage the services o f 
Alexander Potter, consulting sanitary expert o f 50 Church 
street, New York, to go over the plans prepared by Charles 
h . P  ood o f the sewerage system and sewage disposal plant 
u°r the, B ° r? Ugh o f  Ridgefield, N. J., provided he will report 
by  W ednesday the 28th o f  February, upon any substantial 
changes or modifications that may be made in the plans o f 
the sewerage system o f Ridgefield, the cost o f  said report 
not to exceed the sum o f $500.00.”

^ 0 J.n i )1age 138, the same minute book, Number 8 : “ Resolved 
that Charles F. Blood, C. B .” - t h i s  is minutes o f  the same 
meeting February 2 3 r d - “  be and hereby is authorized to 

the borough clerk on or before Monday, February 
2 bth, at 8  p. m., all papers, records, inspectors’ reports, time 
sheets, original plans and specifications, and all other records 
and data which he may have or which is in use appertaining 
to the construction o f  the sewer and disposal plant during 
his supervision o f  the same, up to and including this date, 
February 23, 1917; and it is further resolved that Charles 

, P 10“ “ ’ v . F-> be instructed to produce at the next meet- 
m g o f the board all original maps, copies, or blueprints, file 
books and all data or other articles which are the property o f 
the borough.”  .

9 Meeting o f  February 28th, 1917. A  regular meeting o f 
the M ayor and Council, the follow ing:

“ In response to the resolution adopted at the adjourned 
meeting o f February 23rd, Mr. Alexander Potter, sanitary 
sewer expert, made a preliminary report on the present sewer 
situation and illustrated with maps how a gravity  sewerage 
system might be installed which would be a great saving in 
operating costs to the borough, and at the conclusion o f the 
report, it was moved that the report be referred to the Coun-
cil as a committee o f the whole, and that Mr. Potter com-
plete the work o f form ulating a gravity system as outlined 
toy him, and to present same to the M ayor and Council at 
the regular meeting to be held March 14th. And it was re-
solved that Mr. Potter be and is hereby appointed consulting 
engineer at a salary not to exceed the sum o f $750.00, which 
amount is to be in addition to the amount awarded him at the 
adjourned meeting o f February 23rd.”

50
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On page 144 o f the same minute book :
“ Resolved that the committee on sewers be and hereby is 

authorized to order Charles Ippolito to suspend until the 
next regular meeting o f the Council the work now being done 
under his contract with the borough, if  and when, in the 
opinion o f Alexander Potter, consulting engineer, it shall be 10 
desirable so to d o .”

Minutes o f March 14, 1917, page 152:
“ Mr. Alexander Potter, sanitary engineer, reported in full 

on the advantages o f a gravity sewerage system over the 
system now under construction, and on motion the report was 
received and referred to the sewer committee. The question 
o f securing the services o f one other expert in engineering 
and sewerage systems to confer with Mr. Potter and the 
borough engineer was debated, and the follow ing preamble 2 0  

and resolution adopted: W hereas, the matter o f sewer con-
struction in the Borough o f Ridgefield, Bergen County, New 
Jersey, has reached a point where it becomes a matter o f 
selecting a system, and, whereas, two separate plans have 
been submitted by two engineers ; and, whereas the .taxpayers 
present desire disinterested ’ ’— would you call this uninter-
ested or interested— uninterested— well, dis— or un— interested 
third party to confer with both for  the purpose o f reaching 
a decision, and, whereas it has been said that the Honorable 
W illiam  C. Ormond, president o f  the board o f assessors, City 
o f New York, may volunteer his services as such third p a r t »  
be l t  resolved that this body request Mr. Ormond to be asked 
whether he would give us the benefit o f his long experience 
in such matters, and that a copy o f this resolution be sent to 
Mr. Ormond.

A  report was presented by Messrs. Brooks, W atson and 
Inman, members o f the sewer committee o f 1916, objecting 
to the adoption o f a gravity sewerage system, and on motion 
the report was received and referred to the sewer committee.19

Page 154, o f  the same m inutes:
“  Resolved that the borough clerk be and hereby is in-

structed to notify Charles Ippolito to stop all work Upon the 
disposal plant and to remove from  the site o f the work forth -
with all o f his plant, and to render the borough, a statement 
of the amount o f material he now has on hand.”

And on page 155, o f the same minute book, the follow ing 
resolution was presented by Councilman M artiing:

“ Resolved that the clerk be and he hereby is instructed to , 
notify Mr. A. Ziegler that his services as inspector in the ¿o
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construction o f  the sewer system and the disposal plant are 
no longer requ ired .’ ’

A t  this point, with regard to Mr. Ziegler, I  subpoenaed a 
witness to account fo r  his absence, and Mr. M orrison  is w ill-
ing to have it go on the record  that Mr. Z iegler has m oved 
to the South, as I  understand it, and is out o f  the State, and 
cannot be subpoenaed.

The minutes o f  M arch 28, 1917, page 162, a regular m eet-
ing o f  the M ayor and C ou n cil:

“ A  report was presented by  Mr. W illiam  C. Ormond, in 
which he recom m ended that the b id ” — that has nothing to do 
with it. W ill you  strike that out, please? I  think this is 
already in. I  w ill w ithdraw  162; that apparently is already 
in.

o 0  P age 184, minutes o f  M arch 9th, at the bottom  o f page
1 8 3 ,-1  beg your pardon— M ay 9th. This begins at the bot-
tom  o f page 183:

“ W hereas, the period  o f  time fo r  which Charles F . B lood  
was engaged pursuant to the resolution o f  Ju ly  14, 1915, ex-
pired on  or about M arch 31st, 1917, be it resolved that the 
borough clerk be authorized and directed to n otify  Mr. B lood  
to com ply forthw ith  with the terms o f  the resolution o f  F eb-
ruary 23rd last calling upon him to deliver to the borough 
clerk all papers therein specified.”

SG A nd  on page 191, minutes o f  M ay 23rd, a letter from  H ow e
& Davis, attorneys, relating to the claim o f  Charles Ippolito  
was, on motion, received and referred  to the committee o f  
the w hole.”

Mr. Morrison. I f  the Court please, as to these matters 
which are read, I  wish to make an application, either now or 
when your H onor is ready to hear it, to exclude and strike 
out those which refer  to the conferences o f  the M ayor and 
Council as to changes in the sewer system  as immaterial. It 
appears there was considerable controversy as to what sys- 

40 tern o f  sewer they were to have. M r. Ip p o lito ’s contract was
to build a disposal plant.

The Court. W hat light does it throw on the subiect, Judge 
D avis? 6

Mr. Davis. W hy, I  think the whole thing is pertinent to 
show the reason fo r  discontinuing the w ork by  Mr. Ippolito .

The Court. W ell, does it make any difference at all w hy 
they did it?

Mr. Davis. Yes, s ir ; I  think so. I  think the reason fo r  
50 discontinuing is a part o f  the evidence, showing discontinu-
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ance. I f  they not only had a reason for  doing it, hut fo l-
lowed up that reason by the act o f causing him to do it, after 
having debated the thing. The minutes show that they con-
sidered this matter, and that they were undecided as to what 
they would adopt under Mr. Potter, a gravity system, or 
whether they would go-ahead under the old system that Mr.
Blood had mapped out fo r  them. Then those considerations 
were follow ed by their resolution putting him off the job  and 
telling him to stop work. Then the further— is that the only 
part that you refer to ?

The Court. W hy are any o f the resolutions o f the Council 
passed after they had notified the plaintiff to cease work 
relevant in this case?

Mr. Davis. I  think those resolutions that Mr. M orrison 
refers to were passed before they finally notified him. 2 0

Thé Court. But you read one in May.
Mr. Davis. The one in M ay referred to the fact that Mr. 

B lood ’s term had ended in March.
Mr. Morrison. W e make no objection to that one; not to 

the last one in May, showing that Mr. B lood ’s term o f office 
ended at that time.

The Court. W hich ones do you particularly object to?
Mr. Morrison. Giving them by pages, 134 and 135, which 

was action submitting to an expert, the sewer system ; page go 
138, a resolution that Mr. B lood deliver papers relating to 
the sewer to the borough clerk; page 141, to retain Mr. Potter 
at a fee o f $750.00; page 144— 144 is already in ; 152, Mr. 
P otter ’s report on the gravity system in contrast to a pump-
ing system, which was Mr. B lood ’s.

The Court. I  d on ’t see that they have any bearing on the 
case at all. I  will strike them out.

Mr. Davis. W ill your H onor grant me an exception on 
the record ?

. . . 40The Court. Yes, certainly. You see in this case it is 
simply a question o f whether or not this gentleman had a 
contract with this borough, and whether they had stopped him 
from  doing anything. It is immaterial why.

P la in tiff’ s counsel prays an exception to the ruling o f the 
Court.

Exception noted as ground o f appeal.
Mr. Davis. I  will have to recall Mr. Blood.

50
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Charles Frederick Blood, direct.

F R E D E R IC K  BLOOD, recalled as a witness on behalf 
o f  the plaintiff, testified as follow s:

Direct examination by Mr. Davisv

-Q  Mr, Blood, with regard to the matter o f the sludge bed, what 
ii anything,-did you dor with regard to calling the attention o f the 
M ayor and Council to the change in the sludge bed before it was 
made f A  A s soon as the top soil Was trimmed off o f  the original 
location and we found the sand, why, I  took the matter up with the 
sewer committee, and the chairman and one or two members went 
down to the site aud looked rat; it with me, and asked, me what m y 
r ^ p in ^ d ^ L p p s  were. I  to ld ' them, and they asked me to find out 
What the difference in cost would be. Then I  took it up with Mr. 
Ipponto, and got from  him what allowance’ he would make fo r  the 
cinders, and so forth, and he wrote that in a letter which is among 
the records. . t 6

Q Did bring; that to the attention o f,th e ' M ayor and Conn- 
c ilf A  Right away, the same day. -

Q And i f  I  could find— we apparently have misplaced the order 
that was made on that, which had some notations o f Mr Blood on
a ' w"i, t en/ ™  bT ? ht il t0 their attention, was it at a meeting?
, y eh> 1 . got,the chairman o f the sewer committee on the ’nhone 

at his private residence first. P
Q W ho was that? A  Mr. Inman.

£ $  P f e  A  T ^ Ild, tl?Gn he called a m a tin g  which was held within 
h tew n ights; I  don t know whether it was that__

Q W here was it .h e ld ?, A  ,(Xo response.)
Q W here was the meeting held f  A  I  couldn ’t say whether it 

was m the Borough Hall, o r  in some private house or the sewer 
committee, as we met around at the different houses o f  the sewer 
committee very often.

Q W hat was done then with regard to having this matter o f  the 
sludge beds approved or disapproved?

Mr. Morrison. I f  the Court please, I  object if  the Ju dge ’s 
attempt is to show action o f the Borough Council The 
minutes speak as to that.

The Court. You may ask that question.
,M r. Morrison. Your H onor will allow me an exception?
D efendant’s counsel prays an exception to this ruling o f the 

uourt. r
Exception noted as ground o f  appeal.
The Court. I  will allow this and see i f  you connect it un 

m  any way. F
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A  I  got the difference in cost from  Mr. Ippolito to changing this 
to a concrete construction, and then put that, with a rough sketch 
as to what the future work was to be, and put that before the M ayor 
and Council fo r  them to act on.

Q H ow soon after the meeting o f the sewer committee did you 
put it before the M ayor and Council? A  There was a special meet-
ing for  that, I  should say within three or four days.

Q A t that meeting what did they do with regard to authorizing 
you to go ahead or  not? A  They authorized me to write to Mr. 
Ippolito, a copy o f which I  gave you.

Q Authorizing the work to be done? A  Yes, enumerating the 
allowances he was to make.

Q Now, with regard to the plan here o f the change in the founda-
tion ; calling your attention to the resolution that w;as passed regard-
ing the three thousand dollar appropriation, not exactly appropria- 
tion, but authorization to continue this work not to exceed the fu r-
ther sum o f $3,000.00, passed on February 14, 1917, Exhibit P. 40; 
the language is, that “ W hereas, the work shown on the plans and 
specifications mentioned in said resolution ’ ’— that is the resolution 
o f October 25th, 1916— “ is not fu lly com pleted,”  then the resolu-
tion is that Ippolito is authorized to proceed with the work and no 
charge in excess o f $3,000.00 shall be incurred without the further 
consent o f the M ayor. Now, calling your attention to the plans and 
specifications referred to in that resolution o f February the 17th, 
what plans and specifications were referred to? A  This revised 3 0  

plan on the left (indicating), and the specification which were—
Q This one here (indicating) ? A  Yes, and the specifications 

which go with it.
Q H ad you at any time after completing that blueprint and the 

specifications, brought them before any meeting o f the M ayor and 
Council? A  The tracings from  which this is a blueprint was put 
before the M ayor and Council before it went to the job  at all, be-
fore there was any blueprint made.

Q That was the original from  which this blueprint was made? A
TT . 4 0

I  cs,
Q And was it shown to all o f them? A  Yes, sir.
Q A ll that were present? A  Yes.
Q Oh, Mr. Blood, regarding your striking off o f Mr. Ip p o lito ’s 

estimate or bill o f the wages o f Paul K och put in as super-
intendence : A  letter has been produced in which you asked for  
some affidavit or oth er; was an affidavit furnished you to show that 
that was a proper charge? A  Yes. A fterw ards there was.

Q W ell, I  show you an affidavit o f December 11th, 1916. W as 
that affidavit or a copy—  A  Yes. 50
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Q — furnished to you? A  Yes.

Q And were you satisfied that a charge fo r  superintendence was 
proper or im proper f A  I  say after, I  received those affidavits.

Q This plan o f  yours, both for  the work that was to be done in 
the streets in  laying the pipes, and the work that was to be done on 
the island at the sewage disposal plant, was that a gravitv or a 
pump system? A  This was a pumping system.

Q W as the change in the foundation by way o f driving* these ad 
ditional piles, and so forth, necessitated in your opinion by anw 
thing that Ippolito had done or neglected to do under his contract 
and specifications in the progress o f that work? A  It was not 
I he trouble w asn ’t from  the sides; it was from  the bottom.

The Court. Could he have completed that contract?
20 The Witness. N o; it w ouldn’t have stood.

The Court. It w ouldn ’t have stood?
The Witness. No.
The Court. Could the work have been done, though?
The Witness. No, it couldn ’t after you got it stripped.
The Court. It couldn ’t have been done?
The Witness. No, it came u p ; it just poured up.

Cross examination by Mr. Morrison.

30 Q Mr. B lood you have said in answer to one o f  the questions 
o f Judge Davis that the system o f pipes in the street in this dis- 
posal plant was a pumping system? A  Yes.

contract r 6A  n ŝT°f  ^  pumping stations included in Mr. Ip p o lito ’s

So he w asn’t concerned at all with the pumping part o f it? A

Q I  call your attention to the resolution o f November 3 rd 19_-
4 0  ° f  ° c*ober 25> 1916, in minute book 8 , page 73, which is the first 

resolution fo r  work m the modification o f the tank foundation. In 
that resolution it refers to plans and specifications to be prepared 
by you and approved by the Mayor. H aving that called to your 
attention, I  ask you whether it was not the M ayor who approved 
those plans and not the M ayor and Council? A  W hy the matter 
stood like this: W hen I  completed these drawings, I  turned the
tracings in to the to a m eeting; I  d on ’t know whether it was a 
regular or special, and explained in detail these tracings to the 
M ayor and Council, and then from  that the blueprints were made 

5 0  and we went to work. •
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Q W ell, now, was the meeting at which yon presented these 
tracings— and did you say you had the specifications with them? A  
The specifications with them, yes.

Q W as that meeting the one at which this resolution was passed, 
or an earlier or later meeting? A  W ell, I  think it must have been 
later. I  couldn ’t say exactly.

Q So that at the time the resolution was passed, you had not 
yet made your plan or had it approved? A  W ell, I  had done this:
I had made a pencil sketch, but I  hadn’t worked out any detail. I  
had shown in pencil on paper what this drawing would be, but not 
anv dimensions or any working details for  the contractor.

Q And that sketch was subject to certain suggestions and m odi-
fications brought out in discussion at the meeting which you were to 
incorporate in your finished drawing, was it not? A  No, there was 
no modifications to it. The drawing was to be made as I  pictured in go 
my pencil sketch.

Q And that pencil sketch was not yet complete in what detail?
A  W ell, as to the exact placing proposed o f the steel, or exact 
thickness o f the concrete, or lots o f detailed dimensions that the 
contractor would need in setting forms.

Q W ould it be a fa ir characterization to say that in a general 
way your sketch showed a suggestion or outline o f what was to be 
done without showing the details? A  Oh, yes. Because the de-
tails as shown on the tracing in the completed drawing would not 
have interested the M ayor and Council anyway. 3 0

Q And those were worked out after the passage o f the resolu-
tion we have referred to? A  The details were worked out.

Q And by whom were they approved? A  It was approved in 
this way, as I  just stated, by placing the tracings before the M ayor 
and Council and going over them with them and explaining them.

Q Now, when did you do that? A  W ell, I  couldn’t say on what 
date. I went right to work on these drawings, finished them right 
up, and immediately as soon as they were finished, they were sub-
mitted to this meeting.

Q W ell, now, was that meeting held before or after Mr. Ippolito 4 0  

began to work on the modified plan? A  It must have been after.
Mr. Morrison. Nothing further.
Mr. Davis. That is all, Mr. Blood. Mr. Engelhardt.

C H A R L E S E N G E LH A R D T, called as a witness on behalf o f the 
plaintiff, having first been duly sworn, testified as fo llow s :

Direct examination by  Mr. Davis.
Q Mr. Engelhardt, do you hold any official position in R idge-

field? A  Yes, I  do. 50
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Q W hat officiai position  do you  hold? A  M ayor.
Q H ow  long have you  been the M ayor o f  the B orough  o f  R idge-

field? A  Since January the first, 1916.
Q A nd  were you  m ayor when the sewer disposal plant contract 

was awarded to Mr. Ip polito?  A  Yes.
Q A nd you  continued to be m ayor down through that time until 

the w ork was stopped? A  Yes.
Q A nd you are still m ayor, are you? A  Yes.
Q D o you  recall, Mr. Engelhardt, the occasion when the matter 

o f  a change in the foundation o f  the tank was brought before  the 
M ayor and Council by  the city engineer? A  I  d o ; yes.

Q D o you recall one or m ore meetings at which conferences took 
place considering that matter by  the M ayor, the Council, your own 
attorney, the borough engineer, Mr. Ippolito , and his attorney? A  

2 0  I  d on ’t recall but one meeting, and that was the regular meeting, 
when this matter came up before  me, sir.

Q Y ou  do recall one m eeting? A  Yes.
Q W hen all those persons were present and the matter was con-

sidered? A  Y e s ; it was a regular meeting.
Q A nd from  whom  did you, as the M ayor, take your advice on 

the necessity o f this change? A  F rom  whom ?
Q Yes. A  W hy, the recom m endation came from  the sewer 

committee, I  think, and the engineer.
50 Q A nd the engineer? A  Yes.

Q Mr. B lood  was the borough engineer? A  H e was the bor-
ough engineer; yes, sir.

Q A nd it was he that made the recom m endation fo r  the change, 
w asn ’t it? A  I  d o n ’t recall, whether he was the one, or whether it 
was made by  him and the sewer committee jointly . The circum -
stances I  d o n ’t  recall, but I  know the recom m endation was m ade.

Q E ither by  him alone or by  him and the sewer committee 
jo in tly? A  Yes, b y  him and the sewer committee.

Q A nd do you  recall how long a period o f  time was taken by 
40 the M ayor and Council to consider that recom m endation before  the 

authority was given to  go ahead? A  W hy, the resolution was 
passed that very  night in October, I  think it w as the last part o f 
O ctober; I  d on ’t reca ll; the minutes w ill show.

Q W ell, how long before  the passage o f the resolution had you 
been considering the m atter? A  It had been brought before  me, 
as I  mentioned before , only that night.

Q I  see. A  It was rather a surprise to me.
Q A nd  you  recall, whenever that was, the night the resolution 

was passed? A  Yes.50
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Mr. Davis. That is all.
Mr. Morrison. No questions. 
Mr. Davis. Mr. Martling.

S T E P H E N  V . R. M A R TLIN G , called as a witness on behalf o f the 
plaintiff, first being duly sworn, testified as fo llow s:

Direct examination by Mr. Davis.
Q Mr. Martling, do you hold any official position in the Borough 

o f Ridgefield? A  I  do.
Q W hat is that position? A  Councilman. .
Q And are you the chairman o f the sewer committee? A  JNot

Q W ere you chairman o f the sewer committee in the year 1917?
A  I  was not. 1916 or 1917? 2 0

Q 1917. A  1917; yes.
Q Y ou became chairman o f the sewer committee when.

J anuary the first.
Q 1917? A  1917. . _ . ,  .
Q And then you continued to be chairman for  how long . A

Until December 31, 1918. . ; , .. .
Q Do you recall selling some o f the materials that were lett on

the job  by Mr. Ippolito? A  I  do. ■ , _
Q W hat materials did you sell? A  Cement and wood.
Q W ood? A  Cord wood. ^  , » 30
Q Cord wood. Did you sell any o f the re-enforcing bars?

Weren’t they also sold? A  They were sold ; yes.
Q Now, was there anything else sold? A  N ot to m y recollec-

Q And the proceeds o f those sales, where did they go? A  
They went to the collector, and credited to the sewer account 

Q That is, they went into the treasury o f the borough, did they.
A. Yes. •

0  A fter Mr. Ippolito got off the job, did you put any man m
charge there o f the place? A  I  think there was a watchman there 40
for  some little time. . • T

Q Do you remember who it was? A  I  think it was M r. Lam-

“ i  d idn ’t catch the name. A  Lambricks. He might have
heen__he was there as watchman. W hether he was employed at
that time by the borough, or whether he was employed by Ippolito,
I  am not positive. . . , T.. . »

0  And did you, after Mr. Ippolito got off the 3 0 b, direct one o f
the city officials, I  think it was the street commissioner, to take an . Q 
account o f the stuff? A  I  did.
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10

20

Q D o you  know i f  he took an account? A  I  do.
Q W ell, did he, or d id n ’t he? A  H e did.
Q In addition to the m aterial that you  sold, or that the borough 

sold and the proceeds turned into the treasury, were there also 
m aterials rem aining there a fter you com pleted your sales $ A  Oh 
yes. ' ‘ 9

Q W hat did they consist o f, Mr. M artling? A  Rough lumber 
fram es fo r  the concrete, re-en forcing steel, iron, cast-iron p ipe ’ 
elbows, and some earthen pipe. ,

Q A n y  cracked stone? A  A nd  crushed stone; a little sand 
Q I  beg your pardon? A  A  little sand.
Q A nd  some sand. D o you  recall whether there were some 

bricks there? A  I  d o n ’t recall bricks.
, 9 , ?  ihft nfiigliborhood o f  the sludge bed, did you find any 

n ek s . A  Yes, there was some over on the northwest corner o f  
the sludge bed.

Mr. Davis. That is all, Mr. M artling.
The Court. W hat became o f  that stu ff? That remained 

there ?
The Witness. They were sold.
The Court. A n y  that remained there?
The Witness. I  believe it is there at the present time, 

except tor  the stone which was taken by the borough and 
.j q  used on the roads.

The Court. W h y did you  sell part o f  it and not sell it all?
The Witness. The cement was sold because it was liable to 

deteriorate. The iron, the re-en forcing rods, were sold to the 
contractors building the school to facilitate their w ork- thev 
cou ldn ’t get the iron. ’ J

The Court. D id  you understand that the stuff there be-
longed  to the borough?

The Witness. I  understood it belonged to the borough.
4 0  The Court. A ll the stuff?

The Witness. Yes.

^  under your directions that possession was taken 
ot the stuff, or  under the directions o f  the Council? A  U nder thp 
direction o f  the Council, I  believe.

Q A nd  you reported the sales to the Council, did you? A  Yes 
authorization was granted by  the Council.

Mr. Davis. That is all. 
r Q Mr. Morrison. No questions.

M r. Davis. Mr. Olmstead.
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R U SSE L L  C. O LM STEAD , recalled as a witness on behalf o f  the 
plaintiff, testified as follow s:

Direct examination by Mr. Davis.

Q Now, Mr. Olmstead, will yon please give a statement o f the 
amounts making up the first, second and third claims for  delay, and 1 0  

how they were arrived at? Take the first one first. A  The first 
claim, which runs from  September 3rd, to October 31st, that claim 
was made up o f rental fo r  traveling derrick, $274.90. Boiler and 
hoisting engine, $82.50. Centrifugal pump, $165.00. Pulsometer
pump, $115.50. Steam hammer, $66.00. Concrete mixer, $50.00, and 
overhead charges is $605.00. The overhead charges in that instance 
included part o f m y time, some laborers, mechanics and engineers 
that we carried from  day to day with the expectation o f beginning 
the work from  day to day, as we assumed we would be able to start. 0q  

The Court. W hat was the overhead charge altogether?
The Witness. $605.00.

Q I  show you now sheet o f the November 1st bill, an itemized 
statement o f the overhead charge o f $605.00. Can you state what 
it is? A  The items making up that $605.00 are m y own time, 
Olmstead, 32 days, at $9.90, $316.80. Koch, the engineer, 32 days, 
at $7.00, $224.00 Bagley, steam engineer, 32 days, at $5.00, $160.00. 
Fireman K napp and Malloy, 32 days at $3.50, $112.00. Night 
watchman, 38 days, at $2.20, $82.60. That was the total payroll at 
that time for  these men that were engaged in this work, who were 30 
losing time and the money caused by the delay in the tank.

Q Now, what is the total o f your first bill fo r  delay ending 
October 31st? A  $1,358.90.

The Court. One thousand, three hundred and what?
The Witness. $358.90.

Q Now, when was the second period? A  W ell, that is from  the 
period September 31st to October 31st. Now, that runs until 
November 9th. There is this additional charge on that same bill 
from  November 1st to November 9th o f $350.30.

Q And how was that made up? A  That is made up o f prac-
tically the same items. .

Q W ell, have you got them there? A  Yes.
Q W ill you just read them? A  The pay o f two engineers or 

firemen, four days at— this is made up fo r  the pay o f two— either 
two firemen or two timbermen; there were four days at $2.50, 
$14.00. Four laborers at $3.00, $12.00. Two night watchmen at 
$2.20, $4.40. That is, there is night watchman to the amount o f 
$4.40 charged against that time over nine days, and the laborers 5 0
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charged against that time was $61.90, and my time was eight days 
at $80.00. The plant charged—the rental of the plant Was $178 00 
making a total, $350.30.

Q Now, your third period runs from  what date to what date? 
A  From  March 17th to March 31st, 1917, inclusive.

Q And 31st inclusive ? A  Yes.
Q And what is the amount o f that? A  The total amount o f 

that, plus the 15 per cent, profit, is $657.02.
Q A nd how was that made up? A  It is made up o f 108 hours 

o f foreman, that was my time, at $1 . 1 0  an hour, $118.80. Fourteen 
days watchman, $3.00 a day, $42.00. That was totalling $160.80. 
The liability insurance was 4.74 per cent,, making $7.52, making a 
total o f $168.32. The rental o f  the plant and machinery was, four-
teen days, derrick, $1 0 . 0 0  a  day, $140.00. Fourteen days hoisting 

2 0  engine, $5.00, $70.00. Fourteen days centrifugal pump at $5 .0 0 , 
$70.00. Fourteen days pulsometer pump at $3 .0 0 , $32.00 Fourteen 
days concrete mixer at $4.00 a day, $56.00; and fourteen days 28- 
gauge track and cars, flat rate o f $25.00. That extended is $403 0 0  

making a total o f those two items, $571.32, plus 15 per cent., which 
is $85.70, making a grand total o f $657,02.

Q Now, have you a bill carrying it down to the 10th or 12th o f 
A pril? A  This is the bill carrying it fo r  the month o f April.

Q W ell, how far down? A  To A pril 30th.
Q F or the whole o f A pril? A  The whole month.u U

The Court. W hy did you stop on the 30th o f A pril?  W hy 
d id n ’t you keep right on?

The Witness. W ell,—
The Court. You were ordered to stop on the 8 th o f March. 

Now, why did you keep on after that?
Mr. Davis. -Well, we understand that in our testimony 

that Mr. B lood told them there was a little squabble in the 
Council; it was going to blow over, and to stay where they 

4 Q were so as to go ahead-with the job.
The Court. Do you think they did right to do that when 

they had received a copy o f the resolution?
Mr. Davis. W ell, he was our boss under the contract. 

W e had to follow  his instructions and it looked as i f  the 
squabble would blow over and they would go ahead.

The Court. A ll right. I  cannot see, though, under any 
principle that you can recover fo r  actual time that you were 
ordered off. You may recover fo r  your .profits, but* how can 
you go on and show your loss when you are ordered off.50
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Mr. Davis. Since Mr. Olmstead is here, I  would like to get 
that in and argue it when the proper time comes.

The Court. I  will allow you to put it in.

Q F or  the whole month o f April, it is what? A  $1,240.26.
Q And up to the 12th it would be about two-fifths o f that, M  

would it? A  It would be twelve-thirtieths, two-fifths, yes.

The Court. This is coming in subject to a motion to strike 
it out.

Mr. Davis. Yes, sir.

Q That two-fifths o f the $1,240.26 would be about $480? A  
About that.

Q And how is that made up, how much a day fo r  each affair?
A  The same rate on the machinery and the same rate fo r  the hours 2 0  

of foreman. I  was the only man there, with the exception o f  the 
watchman who was there nights.

Q And the only charge is fo r  you and the watchman and the 
overhead, is it? A  And the overhead.

Q I f  you take it- fo r  the whole month, it is $1,240, and if  you 
take it up to the 12th, the date o f the letter o f  Mr. Ippolito to the 
Council, it is two-fifths o f that? A  Yes.

Mr. Davis. Cross examine.

Cross examination by Mr. M orrison. . 30

Q Mr. Olmstead, you have stated regarding these calculations 
as to which you have just been examined, certain items o f rentals; 
are we to understand that Mr. Ippolito actually hired those pieces 
o f apparatus from  some other person at those rentals? A  No, 
these particular items are plant that belongs to Mr. Ippolito, which 
he is charging rental for.

Q And one o f those was this industrial railway track and cars?
A  Yes.

Q A s to which you testified earlier in the case that it had cost 40 
Mr. Ippolito certain sums? A  Yes.

Q And the borough had been charged with those, less deprecia-
tion? A  No, not the borough hasn ’t been charged with that.

Q W ell, you had put into some o f your bills which you had 
figured out, work which h^d been done, the cost o f that industrial 
railway, and you said you had allowed some credit fo r  it, less the 
depreciation, at the end o f that calculation? A  W e had not 
charged the borough with that amount. W e had charged ourselves 
with it in our bookkeeping for  that amount. 50
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Q A nd based on that bookkeeping you made up certain cost 
sheets which you testified to, and which Judge Davis offered in 
evidence as to the cost o f your c.onstruction, so far as you went? 
A  Yes.

1 0  ^  And as to the estimated cost o f completion, you mentioned in
the earlier examination, a hammer which had been purchased fo r  
$72.00; you now mention the rental o f a hammer; is that the same 
hammer? A  AYe had two hammers on the job. No, that hammer 
is a steam hammer. The other hammer, I  believe, referred to a 
drop hammer.

Q W ell, now, this one for  . which you are figuring in items o f 
rental, this hammer, was it owned by Mr. Ippolito, this steam ham-
mer? A  No, it was not owned by Mr. Ippolito.

Q That was actually rented from  somebody? A  Yes.
2 0  Q Do you know the rental Mr. Ippolito paid fo r  it? A  No I 

do not.
Q Then how did you ascertain the figure that you placed in your 

calculation? A  This is Mr. Ip p o lito ’s figures that we made up 
jo in tly ; that is, I  would take Mr. Ip p o lito ’s word fo r  what he was 
paying for  the hammer.

Q Y ou have an item for  rental o f a derrick? A  Yes.
Q W as that actually rented, or did it belong to Mr. Ippolito? 

A  That belonged to Mr. Ippolito, I  believe.
Q H ow  did you ascertain the item o f  rental to be charged? A  

30 That is the item o f  rental, at $1 0 . 0 0  a day, would be about what it 
would cost, the going rate o f rental fo r  a piece o f plant that kind 
and size.

Q That was in your opinion? A  In our opinion.
Q It was not an actual expenditure o f Mr. Ippolito V? A  No.
Q It didn t actually cost him $10.00 a day to have that derrick 

there? A  W ell, he w asn ’t paying $10.00 a day to anybody else.
Q H e w asn ’t expending $10.00 a day for  that derrick? A  No.
Q He had a derrick o f  his own which he had at some time 

'  bought and paid for  and he was using it there? A  Yes, sir.
40 Q Does that also apply to the hoisting engine? A  Yes.

Q Did that belong to Mr. Ippolito?. A  Yes.
Q And the centrifugal pump? A  Yes.
Q A nd the pulsometer pump? A  Yes.
Q The concrete m ixer? A  Yes.
Q The track and cars you have spoken o f as belonging to him? 

A  Yes.
Q The sheathing hammer? A  Yes.
Q A ll o f  those things fo r  which you have figured a rental, with 

5 0  the exception o f that one steam hammer, all except the steam ham-
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mer belonged to Mr. Ip p o lito ! A  I  will change that too ; I think 
that particular steam hammer referred to a sheathing hammer.
That belongs to Mr. Ippolito also. -

Q So all these particular items for  which you have figured a
rental charge belonged to Mr. Ip p o lito ! A  Yes.

Q So as to none o f those, he really had no expenditure at the 
time the job  was going on ; they belonged to him ; he brought them 
there! A  Yes.

Q And he made no disbursements on this 3 0 b on account 0 1  

those pieces o f apparatus! A  No.
Mr. Davis. That is all. I f  your H onor please, there were 

one or two exhibits that were marked only fo r  identification.
The Court. W ell, what are they!
Mr. Davis. W ell, I  think the only one that is left is that 

sludge bed. Now, the testimony your H onor, I  think, with-
held the offering o f that into evidence, and allowed it to be 
marked only fo r  identification.

The Court. Yes.
Mr. Davis. Until the authority to make the change was 

connected up, and I  now make the offer that it be admitted 
in evidence.

The Court. On what theory!
Mr. Davis. On the theory that the testimony o f Mr. B lood 

was that before he did any changing on the sludge bed, he 3 0  

brought the matter o f changes before not only the sewer 
committee, but the M ayor and Council and got their authority 
to do it, and then they went ahead and did it, and the work 
was done; and also upon the theory, or upon the evidence that 
the Council paid it and ratified it. Further, because on that 
particular thing, Mr. M orrison has admitted the whole busi-
ness in his pleading. His answer admits the making o f it, 
admits the amount paid, and admits the amount due on that 
particular item.

The Court. I  will allow it to go in evidence.
Mr. Morrison. Y our H onor will allow us an exception!
The Court. Take your exception.
D efendant’s counsel prays an exception to this ruling o f the 

Court.
Exception noted as ground o f appeal.
Mr. Davis. Does your H onor recall any other exhibits for  

identification!
The Court. I  think that is all. 50
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Mr. Davis. I  think if  there are any others marked for  
identification, I  would like to offer them in evidence at this 
point, hut I  cannot recall any other.

I  would like, at this point, i f  your H onor please, to ask for  
an amendment in the schedule to the first count, the amend-
ment to read as follows, stating the claim to be, entire price 
o f work under contract o f $10,300.00, and Orders Numbers 
One and Two, $12,157.47; fa ir cost o f  work done, $10,220.14; 
paid on account o f above, $6,799.15. The plaintiff claims 
such a proportion o f the entire price as the fa ir cost o f  the 
work done bears to the fa ir cost o f  the whole work, it being 
estimated it would cost from  $1500 to $1700 to complete the 
work. Plaintiff claims profit o f 20 per cent, o f the work un-
done o f  from  $1500 to $1700 dollars.

2 0  The Court. W ell, what do you say?
Mr. Morrison. W ell, i f  the Court please, it comes very late 

in the trial o f the case, and I  would like to have Judge Davis 
specify, at least, I  think his amendment would not be proper 
and would be proper to be stricken out on our motion unless 
he specifies what he thinks his cost was in the work to be 
completed. A s I heard him read this, he d idn ’t state the cost 
o f  the work done.

The Court. W ell, read it over again.
Mr. Davis. Entire price under contract o f  $10,300, and 

30 Orders Numbers One and Two, $12,157.47.
Mr. Morrison. That is the price?
Mr. Davis. That is the price.
The Court. That includes your original price and what?
Mr. Davis. The sludge bed and the little work that was 

done under the bottom o f the tank; fa ir cost o f work done, 
$10,220.14; paid on account o f above, $6799.15. And then the 
allegation that it is estimated that it would cost $1500 to
$1700 to complete the work, and claiming a profit on the__

40 well, I will read it. The plaintiff claims such a proportion
o f the entire price as the fa ir cost o f the work done bears to 
the fa ir cost o f the whole work, it being estimated that it 
would cost from  $1500 to $1700 to complete the work, and 
the plaintiff claims also a  profit o f 2 0  per cent, on the value 
o f the work undone o f from  $1500 to $1700 dollars.

Now, i f  your H onor please, I  am practically adopting the 
very language o f Mr. M orrison ’s answer, in which he took 
issue with my declaration as to what the measure o f  damae-es 

KA should be. 8
n i l
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Mr. Morrison. Judge Davis denied that pleading o f onrs.
The Court. Then you ought to be thankful that they have 

agreed with you.
Mr. Davis. Your H onor will recall, that on the motion 

which was made only about ten days ago by Mr. M orrison to 1 0  

amend his pleadings so far as the measure o f damages were 
concerned, I  stated I  had accepted his view on the measure 
o f damages, and this doesn ’t come as any surprise to him.

Mr. Morrison. W e d on ’t claim surprise in that sense, but 
the only surprise, in hearing it read once, I  really do not 
know what it is, and I  would like to have a few  minutes to 
digest it. May I  have until tom orrow morning to put in an 
answer to it ? I  don ’t know—

The Court. Oh, yes ; you may put it in tom orrow morning. ' 
Mr. Morrison. There will be a form al pleading to it.
The Court. It is perfectly safe to do that.
Mr. Davis. It is safe in this case because Mr. M orrison is 

adopting the rule that he admits in his answer.
The Court. That is a safe rule anyway. I  do not see that 

there is any question about your rule o f damages, it is so well 
settled and in line with that Rutherford vs. Kehoe case, down 
to the present tim e; there cannot be any dispute as to what 
the rule is. Anything further?

Mr. Davis. Only the motion to amend that schedule, 3 0

The Court. I will allow the schedule to be amended, and 
Mr. M orrison can have until tom orrow morning to put in 
such an answer as he desires.

Mr. Davis. Shall I  hand this to the clerk?
The Court. Y ou  had better hand it to Mr. M orrison.
Mr. Davis. I  am going to hand him a copy.
The Court. That may be filed.
Mr. Davis. W e rest.
The Court. Now, Mr. M orrison, i f  you have some motion 

you want to make, I  will hear you now.
Mr. Morrison. I f  your H onor please, our motion is to strike 

out a large part o f the testimony and what would be, in effect, 
a motion for  a non-suit. W ith  your H on or ’ s permission, I 
would like to take that up as to each count separately. I 
think I  can make it clearer that way. There are six counts in 
the complaint. The first count is on the contract as originally 
made. The contention o f the defendant as to that count and

50
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our present m otion is to strike out the evidence which has 
been put in by  the plaintiff in support o f  that count, because 
it is im m aterial as offered  to support a contract not made in 
the manner provided  by statute so as to be obligatory on the 
borough.

3 0  Now, the reason that we contend that the contract itself is
not obligatory on the borough is that the statute requires a 
m unicipality in contracting fo r  w ork in excess o f  $500.00, to 
do so by receiving com petitive bids. That procedure was 
attem pted in this case, and our contention is that it was not 
consummated. There was an advertisem ent and there were 
bids received, but there was no com petition fo r  this reason ; 
that the contractor should bid against Mr. Ippolito , and Mr! 
Ippolito  submitted figures fo r  the sewage disposal plant as a 

o 0  whole, and that would have been a fa ir  com pliance with the
statute; but that was modified by  the further pirovision that 
those contractors could be perm itted to do— and, in fact, Mr. 
Ippolito  was perm itted to do other work in excess o f  the 
original contract price on a non-com petitive basis on a cost 
plus a percentage basis. The case, as I  have already stated to 
your H onor, on which we rely is the case o f  B row ning 
against the Freeholders o f  Bergen County. Your H onor has 
noted what was done there was to solicit bids fo r  the building 
o f  that bridge across the river not fa r  from  the court house. 

^() That w ork was devided into two parts, the bridge proper as
a whole, on which com petitive bids were received, and then 
the structure across some o f  these clay pits. There was an 
alternative there o f  filling the clay pit or building a trestle. 
In  that case, there was a com petition on the unit price, each 
bidder bidding in his own unit price fo r  the fill and the trestle. 
In  that case the Court held that there was not a com petitive 
bidder. N ow, the present case is not even as strong a 
com petition as that, because, while we had a com petition in 
this sewer disposal plant as to the main structure, we had 

m  absolutely no com petition, not within unit price, to be done
on the cost plus basis.

The Court. In  this case, w asn ’t it not only to do the w ork 
as called fo r , but you m ay do any other w ork that is called 
fo r  during the continuance o f  your contract at cost plus 15 
per cent.; the man makes his bid on that?

Mr. Morrison. A  man who makes his bid makes his bid 
on it, but there is no com petition.

The Court. Oh, yes, anybody who bids it in says, “ I  will 
do it fo r  $1 0 ,0 0 0 ; I  w ill do it fo r  that and take m y chances;50
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I  will do it for  $11,000; I  take my chances. ’ ’ They are bidding 
on the same thing.

Mr. Morrison. That is just the thing that the courts have 
attempted to protect the citizens o f the boroughs represented 
by their governing bodies. This matter o f  taking chances, 
ycur H onor knows that the chances a bidder takes bears 
somewhat on his acquaintance with the engineer in charge o f 
the work. The courts have said in this case that I  cite, and 
other similar cases, that that is the very thing that the statute 
defining the public policy guards against, that they must all 
bid under fa ir competition fo r  the same thing.

The Court. They are bidding for  the same thing.
Mr. Morrison. No, they are not, because Mr. Ippolito, and 

nobody knew until he got on here, how much cost plus work 
he should do.

The Court. W ell, are you going to have the borough sad-
dled with the expense o f stopping a contract in the middle?

Mr. Morrison. The borough had provided against that.
The borough had provided in this case, at least, there was 
no provision that the borough should pay the expense.

The Court. Suppose you go on. No contractor would give 
you a fa ir bid if  he had to be stopped in the middle o f  his 

^  contract and repeat on certain work.
Mr. Morrison. It  isn ’t a question, i f  your H onor please, 

what the contractor would or would not do, but the question 
is what the statute permits a borough to do and obligate its 
citizens.

The Court. A ll right; proceed.
Mr. Morrison. So, as to the first count, that is the contract 

itself, our motion is to strike out the evidence on the ground 
that the contract is not a binding obligation o f the borough.

The Court. I  will decide that now. That I  will refuse you.
I  think the contract is a binding contract.

Mr. Morrison. Your H onor will allow me an exception?
The Court. Y es ; take your exception.
D efendant’s counsel prays an exception to this ruling o f the 

Court.
Exception noted as ground o f appeal.
Mr. Morrison. Now, as to the second, which is the count 

under which they seek recovery fo r  work done under the 
resolutions : W e have the same situation there. Mr. Ippolito 
was able to do for  the borough some $1 0 ,0 0 0  and upwards o f 5Q
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w ork without any advertisem ent or com petition. H e did it at 
cost plus. Now, i f  we can, fo r  a moment, put the original 
contract out o f  our minds, and can see that the borough was 
about to build this extra foundation, and said to the con- 

2 Q tractor, “ H ere, we will pay you cost p lu s,”  it seems to me
that the Court would not hesitate at all to say that that 
w asn ’t a com pliance with the statute. W hat the borough 
should have done was to advertise fo r  bids. I f  that had been 
a separate job  from  the other, there would be no question in 
your H o n o r ’s mind, but the question to be solved is whether 
an illegal provision  o f that sort can be carried through as 
part o f  that otherwise legal contract. A nd our contention is 
that i f  the contract itself, the original contract, i f  this con-
tract was not within the pow er o f  the borough, it was not 

2 0  binding upon them. The testim ony should be stricken out
because that is not binding on the borough.

The Court. That is the second one?
Mr. Morrison. There has been some suggestion in Judge 

D a v is ’s questions and testim ony o f  his witnesses that there 
was a ratification o f  this work. A s to that, I  call your 

_  H o n o r ’s attention to the com paratively recent adjudication o f 
the Court o f  E rrors in a case in 90 New Jersey  Law, Eckert 
against W est Orange; that was the sewer or scavengers case. 
W hat the Court has decided in that case is this, as I  read it : 

30 That no m unicipality can make a contract fo r  over $500.00
without advertising. They say that they cannot make an 
express contract or an im plied contract. In  another.case in 
the Court o f  Chancery it was held that there was to be no 
equitable estoppel, which, in a sense, is the same as ratifica-
tion. That is in 77 Equity, 467, Hill Dredging Company 
against Ventnor City. It is a chancery opinion by V ice- 
Chancellor Learning, which seems never to have been m odi-
fied.

.Q The Court. W hat page is that?
Mr. Morrison. 90 New Jersey Law, page 545, Eckert 

against W est Orange. That was a Court o f  E rrors opinion. 
Now, what they said in the Eckert against Orange case was 
that the statute requiring an advertisem ent fo r  contracts o f 
$500 and upwards, expressed a public p o licy ; that the courts 
would not perm it the evasion o f  that public policy  by  any 
device or happening; in other w ords, i f  the contract is one 
which should be let by  advertising and they attempt to let 
it otherwise, that nothing w ill ra tify  it. So our contention 

50 on the second count is that there was no binding obligation
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on the borough, there being no advertising, and that there 
was no ratification. There could be no ratification, because, 
being originally void, it could not be ratified except by the 
receiving o f bids and Mr. Ippolito perhaps being the lowest 
bid on that figure. That is the second count, and our motion 
there is to strike out the testimony, or,, in effect, a non-suit as 
to the second count.

The third count is the part where they seek to recover for  
the extras on  the sludge bed. The situation there is similar 
but not as strong as the second count. The changes on the 
sludge bed are shown by the testimony to have been made on 
an order given by the borough engineer; in fact, I  think it is 
so pleaded. The M ayor and Council, so far as the minutes 
show and so far as any testimonv here shows, never took any 
form al action on that at all. The amount specified is over 2o 

~ $500, $800 and some odd dollars. There is no solicitation o f 
b ids; no attempt to advertise it, and so fa r  as the minutes 
show, the M ayor and Council never knew or took action 
as to that item. The engineer has testified that he spoke to 
the chairman o f the sewer committee, and that he thinks 
there was a meeting o f the sewer committee at som eone’s 
private house, or some meeting at that time. I  think that is 
about the strongest showing o f municipal action that they 
have.

Mr. Davis. H is last testimony was that he brought it be- 3 0  

fore  the attention o f  the M ayor and Council, and they au-
thorized him to go ahead and do i t ; whether it was in the 
minutes or not, that he testified to in the last half hour.

The Court. Yes, it was testified to.
Mr. Morrison. Then we submit that a mere statement of 

the engineer that he did that controverted by the statements 
here in the minute books has no value, and should be stricken 
out as hearsay and as a conclusion o f the engineer’s, because 
it is not properly evidential. ^

The Court. Y ou do not contend, do you, that a record of 
the municipal body cannot be shown to be correct?

Mr. Morrison. I  do not contend that, but what I  do con-
tend is that the mere offhand statement and recollection o f 
an engineer as to what happened in his time, lacking as this 
was o f preciseness, is not sufficient to authenticate it.

The Court. D oesn ’t that present a ju ry  question?
Mr. Morrison. Perhaps it does on that point.
The Court. I  think it does. 50
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Mr Morrison But we still have no municipal action which 
validly obligated the borough on this sludge bed 

The fourth count is for  material left on the job. Our con-
tention as to that is that they are seeking to recover $500 
on a purely implied contract. There is no provision in the 
o ^ l  pontm ct. th a t the borough should pay fo r  material 
left on the jo b ; they do not seem to treat it that way. Their 
testimony is that they made a bargain with the borough when 
they were through with it they would leave it there and the

S l t T  Sm d ihem a biU fo r  itf and they did send them a bill fo r  it. I  walk into a cigar store and pick up a cigar; there
is an implied contract that I  will pay a price marked on the
box. Now, the borough walked onto the job  and picked up
L l ? “ ;  and they plead an implied contract to pay them
$500 for  that material. Our contention is, under the Eckert
case, that the borough cannot be held.

The Court. Yes.

Mr Morrison. A s to the 5th and 6 th counts; the 5 th being 
tor delay while they were considering the modification o f the 
foundation under the tank; and the 6 th being fo r  delay— or 
perhaps I  had better take the 5th alone. There again we 
have an implied contract, because, in the contract itself— per-
haps your H onor has not examined it in detail— there is no 
provision m the contract fo r  payment fo r  delays in their con-
sideration o f changes. I  do not think there is anything in the 
contract Presuming that is true, I  am quite sure they are

en resting upon an implied contract, and an implied con-
tract, for  $1,700, which, under the Eckert case, the borough 
cannot be held for. 6

The Court. W^hat about the 6 th count ?
Mr. Morrison. The 6 th count we have the same objection 

to, and the additional objection that they have put into that 
charges and so mingled them that the borough cannot be 
expected to dissolve the confusion— charges for  many days 
after the borough had told them to stop ; they stayed on 
th ere, I  don t know just how many days, and the items are 
so confused and so mingled that there is no testimony fit to 
go to the jury, fit to go to the ju ry  on testimony which is 
ad^,1,SS!bi.e.  cover;ng the charge fo r  that time when they were 
entitled, i f  at all, to charge for  delay. In other words, that 
they are not entitled to charge for  it at all, and i f  they were

sep L ateT t. ° VerCharged and mixed s°  that we cannot’
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The Court. Now, Mr. Davis, I  will hear what you have to 
say on the last five counts.

Mr. Davis. Does your H onor wish argument on the sludge 
bed?

The Court. Yes, I  would like to hear what you have to 1Q 
say.

Mr. Morrison. I f  the Court please, will there be anything 
more than this argument this evening? Some o f m y witnesses 
want to take an early train.

The Court. Have you got some witnesses that want to he 
sworn in the morning?

Mr. Morrison. I  would like to carry them over until the 
morning. I might be able to swear some minor witnesses 
this evening, but the principal witnesses, it would be hard to ^  
finish with them.

The Court. A ll right. Y ou  may let your witnesses go until 
tom orrow morning.

Mr. Davis. Now, if  the Court please, with regard to the 
work done under the resolutions and with regard to the 
sludge bed and with regard to the material left on the job, I  
think I  might group the argument— one argument to meet 
those three.

The Court. A ll right.
Mr. Davis. Because I  think it is all based on the $500 30

matter. In this case, the testimony shows that tne contract 
was regularly advertised for, and that it was let it was let 
after competitive bidding. The contract advertised fo r  con-
templated an entire system o f sewerage, consisting o f street 
mains and a disposal tank— disposal system, and on the foot 
o f page 13 o f the contract, the language is, sewage disposal 
tank complete, including tank, sludge bed complete, pipe line 
from  tank to sludge bed, sludge bed to affluent pipe from  
tank to creek, all as per specifications, lump sum $10,300.00, 
and there is a provision some place here in the contract that 40
the borough has the right to award the sewerage system to
two contractors, viz., one fo r  the sewerage disposal plant, and 
the other fo r  the street mains, which they actually did, and 
after advertising and after competition, the contract was 
awarded to Charles Ippolito at the lump sum of $10,300 for  
the sewage disposal plant.

Now, immediately follow ing that provision in the contract 
regarding the lump sum, is a provision as to how the town
is to pay for the work that is to be done. The bidder pro- 5 0
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poses and agrees to perform  any or  all work classified as 
contingent extras, that is, first, he is to do all the work pro-
posed in the plans and specifications fo r  the sewage disposal 
plant fo r  the lump sum o f $10,300. Then he proposes to

2 q perform  another kind o f work which is classified as contingent
extras, and those contingent • extras are set out on page 1 2  

and running onto page 13, and they give specified bids on 
specified things that may possibly occur in the progress o f 
the work. F or instance, one o f the things that they bid on 
is concrete, $9.00 a cubic yard, and then sheathing and shoring 
left m  place, and things o f that sort that may be more or 
less o f an indefinite character with regard to quantity. And 
then the third class o f work that this contract covers is, any 
or all work required in the construction o f the sewerage plant

2 0  and sewage disposal plant fo r  which unit prices are not pro-
vided herein, including the furnishing o f labor and materials 
specified, and as to each o f the. items, including the contingent 
extras, the contractor will accept in full payment the actual 
cost to the bidder o f the materials and labor, plus 15 per 
cent. That was substantially the same sort o f a call for  
bids that was used in the Bergen County case that Mr. M or-
rison has referred to. That is Browning v. The Board of 
Chosen Freeholders in 7 9  Law. 7

The Court. Yes.
60 Mr. Davis. And the Court held in that case— used this

language: “ The call fo r  unit prices, on the other hand” __
this is as compared to the way they juggled it in that case—  
“ the call for  unit prices, on the other hand,”  was a protective 
measure in view o f possible demands that might be made upon 
the successful bidder, when he should have become the con-
tractor, by modifications in the details o f the contract, pre-
sumably not yet determined upon by the board, and certainly 
not disclosed to the bidders or to all o f them alike”  And 
the Court there said that— I think I  read it to your H onor 
the other day that, while there was no statutory authority 
fo r  such a provision in the contract, calling fo r  the statutory 
requirement fo r  such a provision in the contract, calling for  
work o f that sort to be done, that nevertheless it was a  
provision in the contract fo r  the protection o f the public, 
and it was there not to govern the dealings between all the 
bidders and the borough, but it was there to govern the rela-
tions that might exist between the successful bidder and the 
borough after the contract was awarded, viz., that in this

5 0  case Mr. Ippolito gets the contract fo r  $10,300, and if, during
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the progress o f the work, as will invariably happen, changes 
have to be made, either by way o f deduction or addition in 
the doing o f this particular work, that there was something 
in the contract that would govern the thing, and the Court, 
in that Browning case, said that was a measure which was 
protective o f the public. Now, i f  the contention o f Mr. M or-
rison is correct, viz., that in a situation o f this sort, that 
with a contract o f this sort advertised for, proposals received 
and award made to the lowest bidder, that i f  during the 
progress o f the work an emergency arises whereby it is nec-
essary fo r  the governing body to deal with the situation, and 
in dealing with that situation to make a change in the con-
tract that would call for  the expenditure o f $500, his claim 
is that under no circumstances, since the decision in the 
Eckert case, has any municipal body the right, even with a 0q 
provision o f that sort in their contract, have they a right to 
deal with an emergency o f that sort, have they a right to 
say an extra, where it exceeds $500, without stopping the 
work where it is, without saying to the contractor, “ You 
cannot go any further. W e must advertise fo r  this w ork ,”  
and proceed to give this job, even though it may be in the 
middle o f the contract, to give the job  to the lowest bidder?
Of course it isn ’t necessary fo r  me to g o  into the chaos that 
such a situation as that would result in, whether it be the 
construction o f this sewer in this case, it would have resulted g^ 
in all sorts o f complications. I  have got cases here that I 
will refer your H onor to shortly. Take the construction o f 
a school house; they go down and dig the foundation, and 
they encounter some quicksand, and they find they have got 
to use some more concrete in the foundation to make a good 
job  than otherwise they would have had to use if  things 
went along smoothly. Now, if  the strengthening o f those 
foundations o f that - particular school house is going to in-
volve an expenditure o f over $500, the contention o f counsel 
is that, although it was provided in the contract, in case an 4 0  

emergency o f that sort arose, they would be governed by 
certain rules and regulations, that nevertheless that provision 
is absolutely nugatory and that the governing body has got 
to stop right where they are, regardless o f what the loss is, 
fo r  the time necessarily involved in making plans and speci-
fications, asking fo r  bids, going over the proposals as they 
come in and then award the contract to the lowest bidder. 
Now, I say that would resolve itself practically into an 
absurdity. There never was, there probably never was a
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house built by  a private owuer where there w asn ’t some 
change made in  it, from  the digging o f  the first shovelful o f  
earth until the house was decorated; as the situation went 
along that it w asn ’t necessary to make some changes. I  
don t believe there ever was a municipal contract o f  any sort 
undertaken and carried to completion that there hasn ’t been 
occasions arise where the governing bodies have had to 
deal with problems that called for  the exercise o f  some dis 
cretion. Now, according to the stand taken by counsel, that 
discretion is absolutely taken away from  them, no matter 
what would be the situation that could possibly arise, that 
your H onor or the ju ry  or counsel could possibly imagine 
could arise from  the beginning o f  the job  down to its com- 
pietm n; no matter how serious the situation might be, even

,V” 'S / I t 0 6  mlght be earried away with quicksand, that 
the hands o f  the governing body were tied, that by reason o f

d«°lslon m the Eckert case, they must stop regardless o f 
what the consequences are to their- municipality, and they must 
proceed in an orderly way and proceed as counsel would have 
them d o ; advertise and get proposals and bids, and then 
award the contract to the lowest bidder. N ow I  sav that 
contention o f  counsel is not based either on decisions or on 
s atutes, and that under this very decision that counsel cites 
the Bergen County case, that there is authority, as in all con-
tracts, for  the doing o f extras. Now, the first question there 
to be considered is whether a municipal body has the authoritv 
to proceed in the progress o f  a piece o f  work and order 
extras and pay fo r  them. I  call them extras. It might be 
additional work or anything they might have seen fit; but 
fo r  the sake o f  a better term, we will call them extras. Now’ 
the proposition that extra work may be ordered, if anv 
authority is needed fo r  it, is recognized in this state in the 
case o f  State v. Jersey City, 29 Law, 441, and in that case__

The Court. 441?

n /t ih : f1 WiU ^  y ° Ur H 0I10r « COPyof this brief that I  have prepared, i f  you wish it ^
The Court. Yes.

Mr. Davis. And in that case the Court .held th is• “ The 
allowance to the contractors fo r  extra work not included in 
the contract and for  the cost o f  material not provided for  
m the contract, hut deemed necessary fo r  the security o f  the 
work, was clearly within the discretionary powers o f  the 
water commissioners, and in no way affects the validity o f 
the assessment.”  J
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Now, strange to say, that is about the only discision that I 
can find in the State o f New Jersey on the proposition as 
to whether or not the governing body has the authority to 
order extra work in the progress o f a work o f this sort, and 
the absence o f any decisions on the question would seem to 
make it very clear that the decision in State against Jersey 1 0  

City, 29 Law, has not only stood for  years and years, but also 
the question has never arisen. It has apparently been taken 
for  granted that the governing' bodies have the right in the 
progress o f their work to use discretion. In other words, 
they have the right to use common sense.

Now, in Dillon on Municipal Corporations, Sec. 813, the 
question there is pretty well covered:

“ I f  a municipal corporation, by its own act, causes the 
work to be done by a contractor under a contract fo r  an o q  
improvement to be more expensive than it otherwise would 
have been according to the terms o f the original contract, or, 
i f  the municipality orders and directs the contractor to per-
form  work or furnish material or labor which is not within 
the contemplation o f the original contract, it is liable to him 
in the absence o f  stipulations to the contrary fo r  the in-
creased cost o f  or fo r  the extra w ork.”

Now, Dillon says there that they are liable unless there 
are stipulations to the contrary. Now, the provisions regard-
ing extras in the present contract are contained on page 13, go 
that I  have referred to already. I have then summarized a 
list o f  cases from  practically all over the country as to the 
authority to order extras and the right to demand compensa-
tion therefor. Inasmuch as I am to hand this to your 
H onor—

The Court. Y ou need not read it.
Mr. Davis. I  w on ’t attempt to go through that other than 

to say there are cases in New Y ork and in Southwestern Re-
porter, and in the Northeastern Reporter, and out W est, and 
in Pennsylvania, and in practically all the states. There is ^ 0  

unquestioned authority by decisions, reported decisions, o f 
the right o f a municipal body to go on and order extras and 
pay fo r  them.

Now, here in the very situation that I  think arises in this 
case ; is most exhaustively set out in a case that I  have here on 
m y brief, and that I will hand to your H onor, in the case o f 
Alsmeier v. Adams, 105 N. E., 1033, which is an Indiana case.
It quotes exhaustively cases and authorities on just this sort 
o f a situation. Now, there is only one part o f it I  need read, gn
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because there are other questions involved in the case that 
I  w on ’t attempt to becloud the issue with here. This was a 
contract for  a concrete sewer, and the opinion o f the Court—  
it was to be in accordance with a monolithic process. Now, 
the Court says, on page 1039:

“ It is argued, however, that the process adopted differs so 
materially from  that specified that, conceding that in the 
course o f the work, and after a substantial part o f the sewer 
had been built, water difficulties were encountered o f such a 
nature as to render it practically impossible to continue such 
process, the board was without power to authorize or to ratify 
such a change as was made here. It is argued that the board 
was without authority, under the circumstances presented, 
to do otherwise than to require the work to continue as

2 0  specified, although it should be reasonably apparent that the
resulting sewer would be worthless, or i f  the work should be 
discontinued as impossible o f performance, to adopt new 
specifications, to re-advertise and to re-let the contract. If, 
under the force o f overwhelming circumstances, the contractor 
should abandon the work when incomplete, the municipality 
would not be authorized to pay him for  the work done or to 
require the property owners to do so, as the statute makes 
no provision fo r  the acceptance o f  an incomplete im prove-
ment, or fo r  payment pro tanto.”  Citing a case in L. R. A.

30 . “ The argument carried out leads to the conclusion thatj
if  any substantial part o f such an improvement should prove 
to be impossible o f perform ance by reason o f unforeseen 
obstacles encountered in the progress o f the work, the board 
would have no authority to arrange with the contractor fo r  
the completion o f the contract by  the use o f some process 
other than that specified, even though the results from  the 
substitution would be eminently satisfactory. Thus, applying 
the argument, should the water difficulties be such as to in 
terfere with the construction o f but one hundred feet or ten

40 feet o f the sewer by such monolithic process, the board would
not be warranted in authorizing such hundred feet or ten 
feet to be built by some other process, just as good, but 
would be required to stop the work and adopt new specifica-
tions, etc., for  such portion o f the sewer. It cannot be said 
that the board has authority o f a certain nature and scope 
when the affected part o f  the sewer is o f  a certain length 
and an absence o f authority or authority o f a different nature 
o f scope when the affected part is o f a different length.

5Q ' Hence, carrying the argument to its legitimate conclusion
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although the unforeseen difficulties should interfere with the 
specified construction o f but a comparatively inconsiderable 
portion o f the sewer, the board would be required to re-
advertise, etc., rather than authorize the completion o f  the 
work by some other satisfactory process. The argument ad- 
vanced does not appeal to us as sound.

It is evident that the property owners here were in need 
o f  a sanitary sewer and desired that it be constructed. In 
the new light as it then existed, a monolithic sewer com-
menced could not be completed. It is not an unreasonable 
presumption that, had the board been required to adopt new 
specifications, etc., fo r  the completion o f the work, a re-
enforced concrete sewer would have been specified. On such 
presumption, assuming the work to have been properly , and 
skilfully done, the people are getting, through the direct 2Q 
method o f such a change, the same structure as would have 
been built through the roundabout method o f redetting, and, 
as we shall later determine, no one need be wronged. Our 
conclusion is not unsupported by authorities.”

Now, there are a number o f authorities here, and if  your 
H onor is going to examine my brief at all on this subject, I  

V have set out here extracts from  this case in the Northeastern 
Reporter, which seems to be identically a case o f our own 
sort; and I  have also digested the cases that the Indiana 
court refers to, and they are all o f that character, viz., that 
when the board undertakes a piece o f work, that the law 
gives them a certain amount o f discretion, and if  certain situa-
tions arise that have to be dealt with in a common sense and 
businesslike sense, and that does not materially change the 
work at all and does not build something else that they d idn ’t 
start out to build, that then it is entirely proper fo r  them to 
deal with those emergencies, to settle them, and to go right 
on ; and in this case I  want to call your H on or ’ s attention 
to th is : that the result here would have been the same, whether 
one or the other plan was followed. W hat was set out to be 4 .J 
done was to build a tank here, call it an Im hof tank, a sludge 
bed and an outfall pipe. Everything was done excepting the 
tank and the only division that was made, so far as the 
tank was concerned, was to strengthen the foundation. Your 
H onor remembers that the contractor was going ahead and 
could have gone on and built that tank as it was originally 
intended to be built under the original plans and specifica-
tions. He testified how he could have pumped out the water 
and the quicksand and laid a concrete mat over the lower
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spiles that were driven there and built the tank up on that 
foundation, and he would have perform ed his contract fu lly 
but it was the town, the M ayor and Council, and the borough 
engineer, apparently having in mind the collapse o f a similar 
structure at Fairview, decided that such an affair should not 

1 0  happen in this work, and they thereupon determined that
they would strengthen the foundation, and that is all that 
was done.

Now, I  claim that I  have authorities, i f  your H onor cares 
to have the Northeastern left with you, I  will do that, and 
also a copy o f my brief.

Now, on the question— I have not referred only to a part 
o f the authorities that are in there, because o f the length o f 
time it will take. Now, as to the question o f delay. There 

, 0  is a provision in this contract regarding delay. On page 19
at the head o f the page, under the heading o f the order o f 
procedure. The contractor shall begin and proceed with it 
only where directed and. approved by the engineer, who shall 
have the right to decide where and at what time each part 
o f  the work shall be undertaken and continued, providing he 
undertakes to keep his working force fu lly employed. And 
the engineer shall furnish lines and grades as prom ptly as 
possible, but the contractor shall have no redress for  delays 
unless he shall have given 24 hours’ notice in writing to the
engineer fo r  such lines or grades— that doesn ’t seem to 
cover—

The Court. That doesn ’t touch your contract.
Mr. Davis. No, sir. Now, this delay question has been 

dealt with m nearby states, although apparently not dealt 
with m the State o f New Jersey.

I  have here a little supplemental brief on the question o f 
delays, and i f  your H onor is going to consider this at all 
over night, I  will let you have i t ; otherwise, I  will continue 
m y argument in the morning.

40 The Court. You m ight hand it to me, and I  will hear what
you have to say in the morning.

ilfr. Davis. Now, the other question that covered delay 
the first count was out, that is, your H onor ruled against 
that, and m y argument has gone under the head o f  resolu-
tions and the sludge beds and the timber. In this case o f the 
material, the minutes that we have produced here show that 
the taking o f the stuff was authorized by the Council; they 
evidently had in mind using it fo r  something else; they did 

5 0  use it fo r  something else, and they have sold a part o f it,
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and they have got the returns fo r  that part. O f course, that 
isn ’t a contract, they haven’t contracted— it is certainly an 
implied contract, i f  they come and take a thing, whether they 
take m y land and build a building on it, or come in, take m y 
horse and wagon or automobile, o r  building materials. I 
submit that their having taken it and having gotten the bene-
fit o f it and actually gotten the money fo r  part o f it, that we 
are enitled to compensation.

The Court. B efore your client was notified not to take it 
aw ay1?

Mr. Davis. No, s ir ; he was not. He was notified to take 
his plant away, but the resolution required him specifically 
not to take the materials, but to leave the materials there. I f  
there is any doubt on that, i f  your H onor please, I  think Mr. 
M orrison will agree to that, that the resolution was to remove 2 0  

his plant, but to leave the materials there, and to send us a 
statement o f  them. I f  there is any question about that, the 
resolutions are here.

The Court. W e will look at that in the morning.
Mr. Morrison. I f  the Court please, the judge is going to 

hand you a very voluminous brief, and I  am wondering how 
I  can answer that unless I  have a copy.

Mr. Davis. W ill you return my copy? I  only have two 
copies o f that. 3 0

Mr. Morrison. A ll right.
( B e c e s s  at 4:20 P. M. until 10:00 o ’clock tom orrow morning, 

A pril 4, 1919.)

Hackensack, N. J., A pril 4, 1919. 10:00 A . M.

T r i a l  C o n t i n u e d .

The Court. Have you anything further, Judge Davis?
Mr. Davis. No, sir.
Mr. Morrison. I f  the Court please, I  had the pleasure o f 

reading Judge D avis ’s brief, and it seems that the great at-
tack that he makes in that brief is on the proposition that 
under a municipal contract, extra work or additional work 
may be ordered. W e have no dispute o f  that. W e are not 
coiitending that under a municipal contract let after com-
petitive bidding, there may never be extra work ordered.
Our contention is narrower than that. Our contention is 50
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that a municipality may make a contract by competitive bid-
ding and may provide in that, i f  they do it in a way that 
the statute fixes fo r  municipal action, proper enforcible 
municipal action, they may provide fo r  extra w ork; but our 

lfl contention is in this contract they did not do that, and the
case that Judge Davis calls your H on or ’s attention to, which 
was first cited by us, the Hackensack River Bridge case v. 
The Freeholders of Bergen, in that, as Judge Davis says —  
the Court may remember— that it was quite proper for  the 
county in that case to provide for  extra work and to take 
bids, competitive bids, your H onor will notice, on the unit 
basis, so that extra work could be done. Now, in this case 
that rule has not been followed. In this case the Borough o f 
Ridgefield did not ask the bidders who were competing for 

2 0  this work to bid on unit prices fo r  extra w ork; they d idn ’t
have any competitive scheme for  extra w ork; the extra work 
was on a cost plus 15 per cent, basis.

The Court. W here in the contract do you find anything 
that compels this plaintiff to do any extra work at all? Isn ’t 
the contract absolutely devoid o f anything?

Mr. Morrison. W ell, now, i f  that is the case, your Honor, 
then we are driven back to a proposition that is even stronger 
in our favor, and that is this: I f  he does not rest on tbe
contract, and cannot show somewhere in the contract a valid 

30 provision fo r  the extra work, then he has done some ten
thousand dollars worth o f work for  the Borough o f R idge-
field without any contract, but under an implied contract, and 
under th e 'W est Orange scavengers case, there cannot be any 
contract o f  that kind fo r  over $500. Unless he can base his 
second count and his third count somewhere on the contract, 
our motion should, I  submit, be granted without further 
argument.

The Court. I  am going to grant your motion on those two
counts.

40
Mr. Morrison. Now, as to the fourth count, the material 

left on the jo b : That is in the same situation, unless he finds 
something in the contract providing that material left on the 
jo b  should be paid fo r  at some stated rate. There again he 
relies on an implied contract, and the amount being over $500,
I  think the motion should be granted.

The Count. I  grant your motion so far as that is con-
cerned, on the fourth count.

50
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Mr. Morrison. Now, in the 5th and 6 th, I  do not find any 
compensation fo r  delay, in the pleading. There again is an 
implied contract, and we make the same motion as to that.

The Court. I  grant you that. That leaves you the first 
count. Judge Davis, you may take exception to that.

Mr. Davis. W ill your H onor grant me an exception to each 
and every one?

The Court. Yes, on each and every one.
Mr. Davis. On all those counts.
The Court. Y ou better take them separately to each one, 

because the Court may say some o f them are good and some 
o f  them are not.

Mr. Davis. Yes.
The Court. Now, that leaves you on the first count o f  2o 

your contract.
Mr. Morrison. A s to that, your H onor has overruled our 

motion ?
The Court. Yes. The party has made out a case to go to 

the ju ry  under his first count o f his complaint, that is on his 
contract.

Mr. Morrison. And as to that count, you have permitted 
the plaintiff to file an amended—

The Court. That only shows—
Mr. Morrison. A nd we were going this morning to answer 3° 

it, and we follow  your H on or ’ s suggestion, and deny that.
Mr. Davis. May I  get on the record an exception to your 

H on or ’ s ruling striking out the evidence as to the—
The Court. I  do not strike out. I grant a non-suit.
Mr. Davis. A  non-suit as to the second count; also on the 

third count, the sludge beds?
The Court. Yes.
Mr. Davis. Does your H onor grant the motion as to the 

sludge beds?
The Court. Yes.
Mr. Davis. Exception to your H on or ’s ruling on the sludge 

beds, the second count. A lso an exception to your H on or ’s 
ruling on the 4th, on the 6 th, the 3rd count, the 4th count and 
the 5 th count, and the 6 th count?

The Court. Yes. I  do not strike out your testimony. I 
grant a non-suit, so that you will have any benefit o f any o f 
the evidence that is in. 50



186

]0

20

30

Motion to Strike Out Testimony,

Mr. Morrison. I f  the Court would grant me iust a few  
J g g  the M ay° r and Council, perhaps we can shorten

The Court. Yes.

P la intiff’s counsel prays an exception to the ruling o f the 
Court m  granting the motion o f  non-suit as to the second count

Exception noted as ground o f appeal.

P la in tiff’s counsel prays an exception to the ruling o f  the 
Court m granting the motion o f  non-suit as to the third count

Exception noted as ground o f  appeal.

P la in tiff’s counsel prays an exception to the ruling o f  the 
court m  granting the motion o f non-suit as to the fourth count

Exception noted as ground o f  appeal.

P la intiff’s counsel prays an exception to the ruling o f  the 
Court m  granting the motion o f non-suit as to the fifth count

Exception noted as ground o f appeal.

P la m h ff’s counsel prays an exception to the ruling o f the 
Court in granting the motion o f  non-suit as to the sixth count

Exception noted as ground o f appeal.

40

50
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E X H IB IT S  FO R  P L A IN T IF F .

P. 1— Minute Books No. 7 o f defendant.
P. 2— Minute Books No. 8  o f  defendant.

(Extracts from  which two hooks are found on pp .)
P. 3— Contract between plaintiff and defendant found on pp. . 1 0

P. 4— F irst Estimate o f Engine, under first count; not material 
in this appeal.

P. 5— Second Estimate o f Engine under first count and second 
count, as follow s:

P. 6 — Resolution o f defendant on last estimate. See p.
P. 7— E ngineer’s certificate, Nov. 1, 1918, as follow s:

E X H IB IT  P. 8 . 20

E N G IN E E R ’S E S T IM A T E  AN D  C E R T IF IC A T E

Ridgefield, N. J., Jan. 1st., 1917.
No. 5

To the M ayor and Council o f the Borough o f Ridgefield: 
G e n t l e m e n  :—

Attached hereto is m y estimate o f the value o f the work done prior 
to the first day o f January, 1917 by Charles Ippolito, contractor, 
under the contract made by the said contractor with the Borough o f 
Ridgefield fo r  the construction o f the sewage disposal plant o f the 
Borough o f Ridgefield, which estimate I  hereby certify  to the M ayor
and Council as correct.
Total value o f work to the first day o f January, 1917............. $13389.84
85% thereof ............................................................................................ 11381.36
Less payments heretofore made to C ontractor.......................... 9046.24

30

Amount for  which payment should now be m ade..................... $ 2335.12
CH AS. F. BLOOD

Borough Engineer in charge o f work under aforesaid contract. 4 0

50
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E X H IB IT  P. 9.

— Copy—
E N G IN E E R ’S E S T IM A T E  A N D  C E R T IF IC A T E

1 0  XT Ridgefield, N. J., Feb. 1st, 1917.
JNo. ——

To the M ayor and Council o f the Borough o f Ridgefield: 
Ge nt l e me n  :—•

Attached hereto is my estimate o f the value o f  work done prior to 
the first day o f February, 1917 by Charles Ippolito, Contractor, under 
the contract made by said contractor with the Borough o f Ridgefield 
fo r  the construction o f the disposal plant o f the Borough o f R idge-
field, which estimate I  hereby certify  to the M ayor and Council as 

2 o correct.
Total value o f work to the first day o f February, 1917.. $17 236 3 9
85% thereof ................. ...................................................... ................... 4 4  6 5 0  9 3

Less payments heretofore made to contractor.......................... 11*381 36

Amount for  which payment should now be m ade.....................  3,269 5 7

, ,  * . CH AS. F. BLOOD
Loiough  Engineer m charge o f work under aforesaid contract.

30 Office Phone 5062 Residence Phone 4332
Monthly Statement

0 range, N. J., Mar. 1 , 1917.
Bor ough of  Ridgef iel d, N. J.

T o  C H A R L E S IP P O L IT O , Dr.
General Contractor 

252 Main Street
Ext r a W or k—Jetting and D riving Piles— Foundation at Sewerage 

Jl lant.
Labor
216 hrs. Forem an at $1 ,1 5 5 / 1 0  250

no« «< S ng11” eer “  -5 0  .108
n7 o „  Tiniberman “  ,3 8 8 / 9  1 2 7  5 5

oo j  Laborers “  .331/3 306 33
29 days Fireman “  3  q o  87
4 “  W atchman 1‘ 2.50 1 0

888 88
at 4.74% 42 22 931 105 0  (Subject to correction) Insurance



189

Exhibits.

Mat ekial  
J. L  Pickens 
Edward Kernan Co. 
N icola Scioli
G. F . Rovers
H. J. M cCoy
C. Ippolito 
Brewester & Son 
A lfred  Post

for Coal 177 85
< ( Lumber 97 57
i i Stone 71 75
u Miscellaneous 18 62
( l Cant Hooks 2 63
i < 20 gals. Oil at .40 12
( < Nails 4 50
( i W ater Rent 8

10

393 92

Re nt al
One Month Derrick

“  “  H oisting Engine
ti “  Centrifugal Pump
“  “  Pulsometer “
“  Concrete M ixer
“  “  24" gauge and cars

Lines Flynn
12 days in January for  use o f Steam Hammer for

Sheathing
24 “  February fo r  use o f

Sheathing

36 days at $2.00 

Plus 15%

Balance due accrued damages

250
125
125

75
100

50
32 72

< ( ( t < (

72

1917 05

20

829 72 
2154 74 30 

323 21

$4395 00

Exhibit P. 10— E ngineer’ s certificate o f March 1, 1917, as follow s: 
Exhibit P. 11— E ngineer’ s certificate o f A pril 1, 1917.
Exhibit P. 12— Bundle o f bank checks o f defendant showing pay-

ments to plaintiff as per form  on p. 40
Exhibit P, 13— Plans o f work, hereto attached.

50



190

Exhibits.

E X H IB IT  P. 14.

Chas. F. B lood, C. E.
A ssoc. M. Am . Soc. C. E.

C ivil and Construction Engineer 
56 W est 45th Street 

New Y ork

Septem ber 13th, 1916.
Mr. Chas. Ippolito , Gen. Contr.
252 M ain St.,
Orange, N. J.

B ear S ir :—
In  regard to your proposition  fo r  substituting concrete w ork in 

2Q the sludge bed fo r  the D isposal Plant o f  the B orough  o f  Ridgefield,
N. J. in place o f  cinders, puddled clay, and embankment, I  under-
stand the agreement to he as follow s :

190 cu. yds. cinders @  $ .75 per cu. yd. $142.50
90 cu. yds. puddled clay @  $ .50 “  ' 45.00

200 cu. yds. embankment @  $ .40 “  80.00

T otal $267.50

This amount to-be deducted from  the original contract o f  $10,300.00 
and that you  will put in all concrete at price hid under contingent 

3 0  extras fo r  “ Concrete not shown on draw ings,”  form s left in place at 
price bid under contingent extras fo r  “ F orm s fo r  C oncrete”  and 
re-in forcing steel at five and one-half ( 5 ^ )  cents per pound. This 
arrangem ent is perfectly  satisfactory  with me and you  m ay proceed 
with the w ork along these lines.

Y ours truly,
C H A S. F . B LO O D  C. E.

• E n g ’r in charge
C F B — G

40

50
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E X H IB IT  P. 15.

Telephone Conn.
Orange, N. J., November 1, 1916. 

Borough o f Ridgefield, New Jersey.
T o C H A R L E S IP P O L IT O , Dr.

General Contractor.
83 Cone Street.

O r d e r  No . 1 . C h a n g e  i n  s l u d g e  b e d  c o n s t r u c t i o n

124.5 Cu. yds. concrete @  $10 $1245.00
4512 lbs. steel re-inforcement @  5 ^ c . 248.16
5894 F. B. M. form s left in place @  $60.00 353.64 $1846.80

10

O. K .
C. F. BLOOD C. E. 20

Engineer in charge.

E X H IB IT  P. 16.

Chas. F. Blood, C. E.
Assoc. M. Am. Soc. C. E. :

Civil and Constructing Engineer 
56 W est 45th Street Morsemere

New Y ork  N. J. 30

O r d e r  No . 2.
October 14th, 1916.

Mr. Chas. Ippolito, General Contractor,
252 Main Street,
Orange, N. J. ¥

Dear S ir :—
A fter  having thoroughly gone over the matter o f a proper founda-

tion for  the Im hoff Tank which you are constructing fo r  the B or-
ough o f Ridgefield, I  find it best to jet piles spaced three (3) feet 4 0  

centres in all directions over the entire area covered by the bottom 
o f the tank, and to excavate to the depth required by the p lans; upon 
these piles is to be placed a concrete mat and the tank built up from  
this. A lso owing to the short distance penetrated by the outer ring 
o f piles already driven, these also are to be jetted to a proper depth. 
This, o f  course, necessitates removing the form  already built, as well 
as the steel which you had placed. The payment fo r  this work I 
would like to be covered under three heads. You will kindly submit 
to me a price per foot for  jetting the above mentioned piles, which
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price will include the cost o f  all work in connection with same and a 
p n ce  fo r  rebuilding the form s to the point you have already pro-
gressed. This to include the cost o f  all work in connection with 
removing present form s, the cost o f  all new material required, etc. 
The price per cu. yds. fo r  concrete required and not shown on the 
plans ol the tank, you have, o f  course, stated in your bid under ‘ Con-
tingent E xtras.’  In other words, I  wish the cost o f  all work not 
shown on the plans to be included under the above mentioned heads.

Although I  am unable to determine the exact point at which the 
diluent pipe will terminate until I  hear from  the New Jersey State 
Board o f  Commerce and Navigation, it is certain we will need another 
carload o f 20" cast iron pipe as required by the specifications for  
the effluent line and I  hereby order you to obtain this amount.

Yours very truly,
L>0 CH AS. F. BLOOD C. E.,

Engineer in Charge.
L r ±5— (I

Exhibit P. 17— E ngineer’s cost o f  estimate to finish original con-
tract not relevant to any count except Count 
No. 1.

E x h ib it  P  18, 19 20, 21, 22, 23 are the daily records o f  labor and 
materials used on the „work o f  change in foundation in tank, under

17C°1917C° Unt ° f  COmplamt They run from  0 c t - 12, 1916, to March
30 A ll are in the follow ing fo rm :

C H A R L E S IP P O L IT O  
for

^  , E X T R A  W O R K  R E P O R T
Order N o............................W ork
L a b o r

Actual Hours
No. Men Class Hours Paid for  Rate 

Total cost labor $ ................. ..
4 0  M a t e r i a l

K ind Quantity Price Amount 
Total cost material $ . . . . . .........

Total cost labor and material $ . ...........
A pproved Amount Due Contractor

. . . . . . . . .  . .  ------- -------- - Signed
Resident Engineer C H A R L E S IP P O L IT O

P e r ...........

191.

Amount Remarks

Remarks

50
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Exhibit P. 24— Consists o f  all bills for  materials used on the work. 
Exhibit P. 25— Snpt. K o ch ’s petty cash book, relates to first count. 
Exhibit P. 26— (Note book) relates to same.
Exhibit P. 27— Bundle o f checks, relates to same.
Exhibit P. 28— General expense book, relates to same.
Exhibit P. 29— Payroll book, relates to same and changes in con- **

tract. A s to the latter, it is a duplicate, as to 
the labor o f daily time sheets.

. Exhibit P. 30— Daily time sheets, showing loss because o f stopping
work, and relates to Count Sixth, as follow s:

E X H IB IT  P. 30.

C H A R L E S T P P O L IT O  B IL L H E A D . 20

F or accrued damages from  March 17, 1917 to March 31, 1917, in-
elusive. .

L a b o r :
108 hours, forem an @  $1.10 per hour 118 80
14 days, day watchman @  $3.00 per day 42 00

Insurance @  4.74%
160 80 

7 52 168 32

R e n t a l

14 days derrick @  $10.00 per day 140 00
14 days hoisting engine @  $5.00 per day 70 00
14 days centrifugal pump @  $5.00 per day 70 00
14 days pulsometer pump @  $3.00 per day 42 00
14 days concrete mixer @  $4.00 per day 56 00
14 days 24" guage and cars, flat rate 24 00 403 00

Plus 15% 85 70
571 32 

85 70

$ 657 02

50
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C H A R L E S IP P O L IT O  B IL L H E A D .
Damages to A pril 17, 1917.
L a b o r :
225 hrs. Foreman at $1 .1 0 247 50
¿30 days Watchman “  3.00 90

337 50
(Subject to correction) Insurance ” '4.74% 15 99 353 49

R e n t a l

One Month Derrick, 250
H oisting Engine 125
Centrifugal Pump, 125
Pulsometer, 75
Concrete Mixer, 1 0 0
24" gauge and cars 50 725

1078 49
Plus 15% 161 77

$1240 26fy

Exhibit P. 32— Plan o f  foundation o f tank as changed under reso- 
30 lutions o f Oct. 25, 1916, and February 14, 1917.

E X H IB IT  P. 32.

S P E C IF IC A T IO N S  
fo r  the construction o f

FO U N D A TIO N  W O R K  FO R IM H O F T A N K  
Borough o f  Ridgefield, Bergen County, N. J.

required in the construction o f the Disposal Plant and authorized at 
4 0  a regular meeting o f the M ayor and Council, held on W ednesday 

evening, Oct. 25th.

S c o p e  o f  C o n t r a c t

The Contractor shall furnish all materials, labor, tools and equip-
ment, necessary properly to prosecute and fully complete the work 
described in these specifications, or shown on accompanying drawing, 
including everything necessarily involved, and which can reasonably 
fie inferred, to make the work complete, and including everything 
herein mentioned to be furnished or perform ed in the prosecution o f 
the work.50
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E n g i n e e r ' s  S u p e r v i s i o n

W henever the w ord “ E ngineer”  is used herein it is understood to 
refer to the Engineer or principal o f the Engineers employed by and 
acting under the authority o f The Sewer Committee o f the Borough 
o f Ridgefield, N. J.

The work shall be carried on under the supervision o f the En- 10 
gineer, or o f his properly authorized assistants and inspectors.

A ll work done and materials furnished shall be subject to such in-
spection and tests as may be deemed necessary by the Engineer, and 
all work and materials which do not conform  to the requirements o f 
the specifications will be rejected. The Engineer shall have the right 
to mark rejected materials in such manner as will clearly show that 
they are not to be used in the work.

The Engineer shall have the right to inspect any materials which 
have passed a previous inspection, should the same, in his opinion, 
seem to have deteriorated in quality or become damaged, and to " : 
reject for  causes hereinbefore stated.

A ll piles, reinforcement, cement, sand, etc. shall be inspected by the 
Engineer before hauled to the work

A ll driving o f piles, excavating, setting o f  form s, concreting, ' 
cementing, bottoming, and the first two feet o f  backfilling, shall be 
under the special supervision o f the Engineer, and whenever any 
work o f this character is done without his supervision or that o f one 
o f his authorized representatives, or whenever any im proper work 
is done, said Engineer shall have the right to cause it to be recon-
structed, redriven, recemented, or uncovered and refilled, as the case 
may be, at the Contractor’ s expense.

C o n t r a c t o r ’ s  S u p e r v i s i o n  a n d  E m p l o y e s .

The Contractor shall give frequent and adequate personal super-
vision to the work, at the site, and shall at ali times be represented 
on the work by a competent superintendent, who shall be satisfactory 
to the Engineer.

Copies o f approved plans and specifications shall be -kept on the 
work at all times.

The Contractor shall employ competent and skilled forem en and 40 
experienced mechanics and laborers, and must prom ptly discharge 
any man or men who refuse or neglect to obey the orders o f the 
Engineer, or who are considered by him to be incompetent or dis-
orderly.

P a t e n t s  a n d  R o y a l t i e s .

The Contractor shall pay all royalties and license fees, and save 
the Borough o f Ridgefield harmless from  loss on account o f suits or 
claims o f any kind for  infringement or patents on materials, plant,

50
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equipment or processes used in the work or in the construction, or 
fo r  the use therein o f patented articles or processes.

O r d e r  o f  P r o c e d u r e

The Contractor shall begin and proceed with it only where directed
10 and approved by the Engineer, who shall have the right to decide 

where and at what time each part o f the work shall be undertaken 
and continued provided he enables the Contractor to keep his work-
ing force fully employed.

A l i g n m e n t s  a n d  G r a d e s , E t c .

A ll work must be constructed in conform ity with lines and grades 
indicated by the stakes and grade bars to be set by the direction o f 
the Engineer, and the acceptance o f any work depends, among other 
things, on its true position as to line and grade.

20 The Contractor shall furnish all stakes and grade bars required 
fo r  lines and grades on construction work, and all assistance re-
quired in driving and setting them, or i f  they are removed or dis-
turbed the cost o f  re-setting them shall be charged to said Con-

tractor.
The Engineer shall furnish lines and grades as prom ptly as pos-

sible, but the Contractor shall have no redress fo r  delays unless he 
shall have given twenty-four hours notice in writing to the Engineer 
that such lines or grades will be needed.

P r o t e c t i o n  a n d  P r e c a u t i o n s .on #

A ll official regulations and ordinances relating to such precautions 
and safeguards, for  the protection o f persons and property, must be 
faithfully complied with by the Contractor, who must assume all 
liability,in  consequence o f their disregard or violation by him self or 
by his employees and agents.

Only suitable and safe appliances and machinery may be used in 
the work herein specified, and any appliance or machine which the 
Engineer deems to be unsafe or unsuited fo r  the work to be per-
formed, shall, upon his order, be removed from  the work.

4Q No stationary boiler shall be used, by or on behalf* o f  the Con-
tractor or any sub-contractor, until, unless or except as such boiler 
its parts and appliances shall be in conform ity with any and everv 
State, Departmental and Municipal rule, regulation and requirement 
i f  any, applicable thereto at the place o f such use, and shall have 
been thus or otherwise proven to the satisfaction o f the Engineer to 
be safe, suitable and proper fo r  such use.

The Contractor shall be responsible for  the whole work until com 
pleted and accepted, and shall be liable fo r  all damages or in jury to 
persons or property resulting from  neglect in properlv guarding

50
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trenches or encumbrances or from  any other cause connected with 
the prosecution o f the work.

I f  the Engineer deems the precautions taken by the Contractor to 
be inadequate he may order additional protections and should the 
Contractor or his men neglect to put up and maintain such suitable 
protection as is required by these specifications, the Engineer or the 
authorities o f the Borough o f Ridgefield may immediately and with-
out notice to the Contractor furnish materials and put up and main-
tain such protection as is deemed necessary and the co&t thereof 
shall be paid by the Contractor.

T e s t i n g  o f  W o r k

The Contractor shall make such tests in connection with the work 
as the Engineer may require to satisfy himself as to the conditions 
and quality o f the work done.

The settlement or in jury o f  any pile, form , concrete, or other part 
o f  the work by reason o f insufficient support, im proper backfilling, 
settlement, or from  any other cause, must be rectified by  the Con-
tractor at his own expense.

M a t e r i a l s

A ll materials must be o f the best quality. No “ seconds”  nor 
second-hand materials shall be used.

Sa n d

Sand used in making m ortar and concrete shall be clean, coarse, 
and sharp free from  loam, clay or earth.

C e m e n t

A ll cement shall be Portland cement, capable o f standing, without 
fracture, tensile strain o f 400 pounds per square inch on standard 
shaped briquetts when mixed neat and allowed to stand twenty-four 
hours in air and six days under water.

A ll cement shall be o f the best quality, fresh and finely ground.
No cement shall be hauled on the work until tested by the Engineer,

• and then only in such quantities as needed for  immediate use.
It must be protected from  the weather and kept dry, and in no 40 

case will it be allowed to be piled on the ground without suitable 
planking beneath. A ll cement injured by dampness or otherwise will 
be at the sole loss o f the Contractor.

Cement will be judged by the Engineer not only by the tests but 
also by its behavior in the work.

M o r t a r

A ll m ortar fo r  pipe joints, brick work concrete, or other purposes 
shall be made of Portland cement and clean, sharp sand. The pro-
portions by measure to be as fo llow s:—  50
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10

20

F or p laster............................l  part cement to 2 parts sand.
F or concrete......................... 1 part cement to 3 parts sand.

The cement and sand shall be thoroughly mixed dry, in a clean 
tight m ortar box, until the mass has become homogeneous and o f 
uniform color only enough being mixed at one time for  immediate use. 
V\ ater shall then be added slowly, the material at the same time being 
constantly turned and worked up until the proper consistency for  
use is obtained. It must then be used immediately, and all which 
has beguh to set before use, and all not properly mixed, must be 
thrown away, at the Contractor’s loss.

A li vesseis in which mortar may be mixed, carried or deposited 
shall be kept thoroughly clean, and any admixture o f dirt, rubbish or 
cement which has set or begun to set, will not be permitted. In no 
case shall mortar be mixed, wetted or deposited upon the ground.

No lime mortar shall be used on the work, nor any admixture o f 
lime with cement mortar.
, W henever mortar or concrete might become frozen before setting 
their component materials shall be heated as directed by the En-
gineer, and the finished work effectively protected from  frost until 
it has completely set.

C o n c r e t e

The concrete form ing the work shall be composed o f one (1) part 
cement, two (2) parts clean sharp sand, and four (4) parts broken 
stone, each particle to be o f such size as will pass in anv direction 
through a two (2) inch ring and not less than one quarter (one- 
fourth inch) in any direction. Concrete must be thoroughly mixed 
by not less than four (4) turnings and until thoroughly homogeneous 
immediately put in place in layers o f not over six (6) inches and
immediately and thoroughly tamped until the water in it flushes to 
the surface.

W hen workmen quit work one day to take it up again the follow -
ing day, or when the concreting is interrupted for  a considerable 
time and is resumed, considerable care is necessary in order to

40 f®Cllre ? 1I>erfect bond or the surface to be jointed should be
thoroughly washed clean and grouted, or i f  ordered by the Engineer 
when concrete is laid in successive tiers and not by one continuous 
operation, joints may be moulded by placing pieces o f timber <?o 
that they will form  grooves in the surface o f the concrete when the 
last layer is placed each day, then removing the wood the follow ing 
day, and coating the joint with neat cement or very thin, rich m ortar 
before placing the next layer o f concrete.

The concrete must be mixed on a tight wooden flooring o f ami)]e 
size. *

50
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A fter  concrete has been deposited and tamped it must not be dis-
turbed or walked upon until it has well set.

F o r m s  f o r  C o n c r e t e

Proper and substantial wooden form s must be used in concrete con-
struction, firmly set to permit thorough tamping o f the concrete, with- 10 
out distortion, A ll form s must be o f sufficient strength and stability 
to obtain the exact dimensions o f the finished concrete as indicated 
on drawings, with all lines or surfaces o f the finished work straight, 
plumb and true.

W here the soil is sufficiently firm so that the sides o f  the excava-
tion will stand without bracing, the Contractor may execute to the 
exact lines o f the outside o f the concrete work, and dispense with 
outside form s. W here this cannot be done, or i f  there are inequal-
ities in the faces o f the excavation, outside form s must be used.

2 0
C o n c r e t i n g  i n  F r e e z i n g  W e a t h e r .

E very precaution must be taken for  the protection against frost, 
no mixing and placing o f concrete will be allowed in freezing weather 
except by direction o f the Engineer.

M e t a l  R e i n f o r c e m e n t .

The reinforcement shall be o f mild bar, open hearth steel having 
a tensile strength o f 52,000 to 60,000 pounds per sq. in. before d e fo r -
mation, with elastic limit o f not less than half the ultimate strength 
and show an elongation o f 25 per-cent in eight inches, they shall be 
deform ed by a means satisfactory to the Engineer, and uniform  as 
to deform ity, the deform ed bars shall show an increase in elastic 
limit- o f at least 50 per-cent and in ultimate strength o f 25 per-cent 
above the strength obtained prior to deformation.

The reinforcement shall be placed in the form s exactly as shown 
on the drawings and the Contractor shall employ suitable means to 
prevent any displacement o f the reinforcement when the concrete is 
placed in the form s.

The reinforcement shall be free from  rust, scale or coating o f any 
character which would tend to reduce or destroy the bond. 4 0

P i l i n g

Piles shall be good, sound thrifty growth, oak, spruce or other 
timber closely trimmed not less than twelve, (12) inches in diameter 
at the cut off, or measured ten (10) feet from  the butt, and six (6) 
inches at the top. Piling shall be jetted to within one foot o f estab-
lished elevations as shown on drawings and then driven to a firm 
bearing so that the penetration will not be more than three (3) inches 
under three (3) blows from  a 2000 pound hammer, falling ten (10) 
feet, or to the satisfaction o f the Engineer. 50
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Piles under the center o f  tank shall be driven three (3) foot cen 
ters consisting o f  64 piles. The outside ring o f  piles, shall be driven 
on two foot centers consisting o f  forty-four (44) piles.

30

E X H IB IT  P. 33.

Telephone Conn.

20

_  Orange, N. J., December 1 1916
Borough o f Ridgefield, New Jersey

To C H A R L E S  IP P O L IT O , Dr.
General Contractor.

83 Cone Street.
Extra W ork— Jetting and D riving nil es— Foundation ComDlete
L a b o r

162 hrs. Foreman 
153 hrs. Engineer 
325 hrs. Timberman 
327 hrs. Laborers 

4 days watchman 
22 nights watchman

@  $1.10 $178 20
@  0.50 76 50
@  0.38 8 /9  126 39
@  0 .331 /3  109 00
@  2.50 10 00
@  2.20 48 40

30
Insurance 4.74% (Subject to correction)

548.49
26.00 $574 49

M a t e r i a l

J. C. Pickens Coal 
W m  Lange Team H ire 
850 F. B. M. 1" x  8 " @  20.00 
300 F. B. M. 2 " x  6" @  30.00 
Stailey Lumber Co. 48 piles @  8.50 

40 Brewster Co. Tar paper, lath & nails

R en ta l
1 month land from  Post 
1 month derrick 
1 month H oisting Engine 
1 month Centrifugal pump 
1 month Pulsometer 
Lines, Flynn Co.

56.39 
10 50 
17 00 
9 00 

408 00
12 01 512 90

$ 5 00 
250 00 
125 00 
125 00 

75 00
207 60 787 60

50



201

Exhibits.

T r u c k a g e  
Lines, Flynn Co 
Superintendence

Plus 15%

85 00 85 00
175 00 175 00

$2134 99 
320 25 10

Total $2,455 24
Amount 0 . K . by Chas. F , B lood C. E. 

$2247.09
Copy

E xtra W ork  as per bill
B ill rendered Nov. 1st fo r  damages
Damage due to delays Nov. 1 to 13

$2,455.24
$1,358.90

350.00 $4,164.14

20

E X H IB IT  P. 34.

BOROU GH  OF R ID G E F IE L D  
N E W  JE R S E Y

M r Chas. Ippolito 
252 Main St

Orange N. J.

Ridgefield, N. J., Dec 9th 1916

Dear Sir
Enclosed please find check fo r  $2247.09 in payment fo r  extra work 

on Sewage disposal plant from  Nov. 1st to Nov. 30th 1916 as certified 
by  M r Blood

Yours truly
C H A S B W ILSO N

Borough Clerk

30

E X H IB IT  P. 35.
December 11, 1916

Mr. Charles B. W ilson, Borough Clerk,
Ridgefield, N. J.

Dear S ir : nn
Your favor o f the 9th inst. is received with check for  $2247.09 m

the matter o f sewerage disposal plant. I  wish to enter a protest 
against the reduction made in the bill as presented, and intend to 
furnish the Borough with affidavits showing that I  am entitled to the
items which have been eliminated.

Yours very truly,

40

C H A S IP P O L IT O 50
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E X H IB IT  P. 36.

10

20

30

40

Telephone Conn.

Orange, N. J., December 31 1916.
Borough o f Ridgefield, N. J.

To C H A R L E S IP P O L IT O , Dr.
General Contractor.

83 Cone Street.

E xtra W ork Jetting and Driving P iles -F ou n d a tion  Complete 
Labor

234 Hours Foreman 
234 ‘ ‘ Engineer 
335 “  Timbermen 
975.5 “  Laborers 

5 Days Watchman 
10 Nights i ‘
21 ‘ ‘ Fireman

at $1.10 
at 0.50 
at 0.38-8/9 
at 0.33-1/3 
at 2.50 
at 2.20 
at 3.00

257 40 
117 00 
130 28 
325 17 

12 50 
22 00 
63 00

(subject to correction) Insurance at 4.74%
927 35 
43 96 $971 31

M a t e r i a l

J. C. Pickens Coal
Stailey Lumber Company 30 piles at $8.50 
R e n t a l
One month derrick
One month hoisting engine
One month centrifugal pump .

169 00 
255 09

250 00 
125 00 
125 00

424 09

One month pulsometer
Two months concrete mixer
Lines Flynn Co (includes material)

75 00 
200 00 
561 90 1,336 90

Plus 15% $2,732 21 
409 83

Superintendence
$3,142 04 

175 00

3,317 04

50
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Balance Due A ccrued  damages 1,917 05

Am ount due $5,234 09
Am ount 0 . K . by  Chas. F . B lood  C E.

$3143.75
10

. . > • /  ■. •. E X H IB IT  P . 37.
• ... j j  . I

M O N T H L Y  S T A T E M E N T

Office ’Phone 5062 Residence ’Phone 4332
Orange, N. I., Jan. 31, 1917

B orough  o f  Ridgefield, N. J.

T o  C H A R L E S  IP P O L IT O , D r. O A
General Contractor -V

252 M ain Street

E x t r a  W o r k -— Jetting and D riving Piles— Foundation at Sewerage
Plant.

L a b o r

243 hrs. Forem an at $1.10 267 30
213 ‘ £ Engineer at .50 121 50

4 4 7 ^  “  Tim berm an at .38 8 /9 174 02
1246 hrs. Laborers “  .33 1 /3 415 33

31 days Firem an “  3.00 93 30
4 “  W atchm an U  2.50 10

1081 15
(Subject to correction ) Insurance at 4.74 51 25 1132 40

M a t e r i a l

H. J. M cCoy fo r  R ope 11 61
U nion Iron  W orks “  R epair steel boom 89
W m . Lange “  Team ing 102 5 0 -
Hackensack W ater Co. 35 40

Stailey Lum ber Co. “  30 Piles 255
Corrugated B ar Co. “  Steel 170 58
E rrie  R. R. Co. “  Freight on above 10 55
George F . R over ‘ ‘ M iscellaneous 17 74
E dw ard K ernan Co. ‘ * Lum ber 98 54
N icola Scioli *‘ Stone 102 50
J. I. Pickens “  Coal 159 59
1528 ft. B ..M  Sheathing at $25.00 38 20 1090 81

50
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R e n t a l

One Month Derrick 250it ii H oisting Engine 125a a Centrifugal Pump 125a a Pulsometer “ 75U a Concrete M ixer 100it (i 24" gauge and cars 35
Lines Flynn Co. includes material 414 1124 02

Plus 15%

Balance due accrued damages

3347 23 
502 08

3849 31 
1917 05

$5766 36
Amount 0 . K . by Chas. F . B lood C. E 

$3846.55

E X H IB IT  P. 39.

M O N TH LY ST A T E M E N T
Office ’Phone 5062 Residence ’Phone 4332 

Orange, N. J., March 27, 1917.
' up to March 17.

Borough o f Ridgefield, New Jersey.

To C H A R L E S IP P O L IT O , Dr.
General Contractor 

252 Main Street

E x t r a  W o r k — Jetting and D riving Piles— Foundation at Sewerage
x  18.111.

L a b o r

135 hours forem an 
135 hours, Engineer 
89 hours, timber man 

400 hours, laborers 
17 days, fireman 

1 day, watchman

@  $1.10 per hour 
@  .50 ”  »
@  .38 8 /9  “
@  .33 1 /3  “
@  3.00 per day 
@  2.50 per day

148 50 
67 50
34 61— 38.11 

133,33 135.33 
51 00 

2 50

(Subject to correction) Insurance at 4.74%
442 94 
21 458 17

50 463.94
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R e n t a l ,
17 days, derrick @
17 days, H oisting engine @
17 days, Centrifugal Pump @
17 days, Pulsometer Pump, @
17 days, Concrete M ixer @
17 days, 24 in. o f gauge & cars 

6 days, Sheathing Hammer @
2 months rent to A lfred  Post @  

F or W ater rents to A lfred  Post

$10.00 per day 
5.00
5.00
3.00
5.00

2.00

<< 
<< 
i (

a

i < 
< < 
< < 
< «

< <

170
85
85
51
68
34
12

5.00 per month 10
8

00
00
00
00
00
00
00
00
00 523 00 

1134 98

Plus 15%

523 01 986 94
148 04

less 15%

$1134 98 
170 25

964 73

Above amount includes all work

O. K . CH AS. F . BLOOD
Engineer in charge. 

$1134.98 
to March 18th 1917

C. F. B.

E X H IB IT  P. 40.

BOROU GH  O F R ID G E F IE L D  
N E W  J E R S E Y

Ridgefield, N. J., February 17th. 1917 
T h is  t o  c e r t i f y . That at a regular meeting o f the M ayor and 

Council held on W ednesday evening February 14th, 1917. the follow -
ing preamble and resolution was adopted. _ ,
W hereas, Charles A ppolito by a letter dated Feb. 3rd, 1917, has 
reported to the M ayor and Council that the cost o f work now being 
done under resolution o f October 25th, 1916. will reach the sum o f 
$10,258.75 with in the next few  days, and.
W hereas, the work shown on the plans and specifications mentioned 
in said resolution is not fully completed, and.
W hereas, it is estimated that the cost o f completing said work will
not exceed the sum of $3,000.00 be i t .—  . _ , ,, . •.
R es olved  That the said Charles Ippolito be and is hereby authorized
to proceed with said work and to complete the same, provided, that
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no charge in excess o f said further sum o f $3,000.00 shall be made or 
incurred without first obtaining the consent o f the M ayor and Coun-
cil, and be it further:—  .....- r

R e s o l v e d . That a copy o f this resolution be delivered to the En- 
gineer and said Charles Ippolito.

10 Attest.
( s e a l )

CH AS B W IL SO N
Borough Clerk.

E X H IB IT  P. 41.

2(i BOROU GH  OF R ID G E F IE L D
N E W  J E R S E Y

30

40

Mr. Chas. Ippolito, N ' March 3’ 1917
Contractor.

Dear S ir :—
A cting under the authority vested in me by the Borough Council I  

hereby order you to proceed with the completion o f  that p o r t io n ’o f 
the outlet sewer from  the disposal plant yet remaining to be done.

A s you have exhausted the appropriation made fo r  extras on the 
disposal, you will have to cease work on this until more monev is 
appropriated or a change in plan adopted.

In the mean time, you can greatly facilitate matters by getting 
prom ptiy m  touch with Alexander Potter, Consulting Engineer, 50 
Church Street, New Y ork City and give him a complete list o f  all 
material you have on hand, which might be utilized i f  a suggested 
modification o f the disposal plant is carried out.

Yours very truly,
S. V. R. M ARTLTNG 

Chairman, Sewer Committee.
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E X H IB IT  P. 42.

Bes. Telephone 4332 Office Telephone 5062

C H A B L E S IP P O L IT O
General Contractor 1°

252 Main Street
Orange, N. J. March 3, 1917.

To the M ayor and Council o f 
Bidgefield, New Jersey, and to

S. V . B. Martling, Esq.,
Chairman o f Sewer Committee,

Gentlemen:
I  received to-day order in writing to shut down the work on the 

sewer disposal plant at Bidgefield. I  take it that the shutting down 
is for  an indefinite period, and I  wish to hereby enter a form al pro-
test against shutting down the work, and against the action o f both 
the M ayor and Council, as well as the Sewer Committee in directing
that the work should be shut down.

On February 3, 1917 I  communicated with the M ayor and Council 
and the Engineer in writing, regarding the progress o f the work, and 
in pursuance o f such communication, the M ayor and Council passed a 
resolution on February 17, 1917 directing me to proceed with the 
work and to complete the same. This resolution was passed after I  
had communicated in w riting with the Borough Engineer, suggesting 
what in my opinion would be best and most economical for the B or-
ough in the matter o f the sewer disposal plant, and stating that the 
work could be continued with a very slight interruption by the construc-
tion o f a shed over the work and heating the same, at a cost o f about 
$575* while the expense o f shutting down the work would amount to 
about $400. a week, which would include the over-head charges, plant, 
superintendent’ s wages, day and night watchmen; in addition to 
which, the working force would have to be disbanded and a new work-
ing force organized when the work would be resumed. .

The difficulties surrounding the shutting down of the work at the 
present time after all arrangements have been made, and orders 
given so recently to proceed with it, and after I have made all ar-
rangements to carry out the orders of the Borough Authorities, com-
pel me to say that unless a distinct understanding is had, that I shall 
be fully paid for all losses which I sh a l sustain by the shutting down 
of the work, and shall not be held responsible in any way for inability 
to secure a proper working force on the resumption of operations, I 
would very much prefer that the Borough Authorities should pay me 
my bill up to the present time with a reasonable profit on the balance
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o f the work to he done, and release me and cause a severance o f 
contractual relations.

I  have done everything in my power since I  have begun work on 
this disposal plant, to perform  the work in a workman-like manner, 
and to conduct m yself in a business-like manner in dealing with the 

u Borough. I, therefore, wish to enter a protest against shutting down, 
which can mean nothing but loss to m yself and expense to the B or-
ough.

In m y opinion the shutting down o f the work at this time will cause 
a large part o f  it to be done over again i f  the Borough determines to 
carry out the present plan.

Respectfully yours,
CH AS IP P O L IT O

20

E X H IB IT  P. 43.

Bes. Telephone 4332 Office Telephone 5062

C H A R L E S IP P O L IT O  
General Contractor 

252 Main Street

, Orange, N. J. March 5, 1917.
S. V. R. MartMing, Esq.,

30 Chairman o f Sewer Committee,
Ridgefield, New Jersey.

Dear S ir :
Answering further your letter o f March 3rd, I  think it will be a 

great mistake to complete the outlet sewer from  the Disposal Plant, 
at the present time. I f  this is done the water will back up into the 
plant, at every high tide, and o f course, do a great deal o f  damage 
to the work already done.

I f  the sewer committee insists upon this being done, I  will not be 
40 held responsible fo r  the damage that will ensue.

Yours very truly,
CH A S IP P O L IT O

50
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E X H IB IT  P. 44.

BOROUGH OF R ID G E F IE L D  
N E W  J E R S E Y

Ridgefield, N. J., March 5th, 1917
T h i s  i s  t o  c e r t i f y . That at a regular meeting o f the M ayor and 
Council held on W ednesday evening February 28th, 1917. it w as.

R e s o l v e d . That the Committee on Sewers be and is hereby author-
ized to order Charles Ippolito to suspend, until the next regular meet-
ing o f the Council, the work now being done under his contract with 
the Borough, i f  and when, in the opinion o f Alexander Potter Con-
sulting Engineer it shall be desirable so to do.

Attest.
( s e a l )

C H A S B W IL SO N
Borough Clerk.

10

20

E X H IB IT  P. 45.

Res. Telephone 4332 Office Telephone 5062

C H A R L E S IP P O L IT O  
General Contractor 

252 Main Street
Orange, N. J.

S. V . R. Martling Esqr
Chairman o f sewer committee 

Ridgefield N J

Dear S ir :—  , ■ . . .  „  .
Regarding the resolution passed by the Borough Concil on Feb.

28th 1917 authorizing the sewer committee to direct me to stop work 
upon the order o f Mr. Alex. Potter, Consulting Engineer

I  wish to notify  you that I  have received no notice in w riting or 
otherwise from  M r Potter to stop work. The resolution dos not 
authorize any change in the plants o f the work. I  must therefore 
continue to follow  out the old plants ontil council orders otherwise

Yours very truly
C H A S IP P O L IT O

50
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E X H IB IT  P. 46.

BOROU GH  OF R ID G E F IE L D  
N E W  J E R S E Y

10 , r - Ridgefield, N. J., March 8, 1917.
Mr. Chas. Ippolito,

Contractor.

Dear S ir :—
Acting under the authority vested in me by the Borough Council 

and upon the recommendation o f Mr. Alexander Potter, Consulting 
Engineer, 50 Church Street, New Y ork City, I  hereby order you  to 
stop at once all work on disposal plant.

Yours very truly,
20 S. V. R. M A R T L IN G

Chairman, Sewer Committee.
W as handed to me by Mr Martling @  10 A . M. Mar 8/17 
W ith  him was Chief o f  Police 
There were present Z iglor & Olmsted

E X H IB IT  P. 47.

Res. Telephone 4332 Office Telephone 5062

30 C H A R L E S IP P O L IT O
General Contractor 

252 Main Street

Orange, N. J. March 9, 1917. 
T o  the M ayor and Borough Council o f  Ridgefield:

This is to notify  you that on March 8, 1917, I  received notice in 
writing from  the Chairman o f the Sewer Committee notifying me to 
stop all work at once.

In pursuance o f such order I  have stopped work but desire to take 
4 t) this opportunity to notify you that I  will not assume any obligation 

fo r  any damage that may be sustained to work already done.
Respectfully yours,

50
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E X H IB IT  P. 48.

BOROUGH OF R ID G E F IE L D  
N E W  J E R S E Y

Ridgefield, N. J., March 15th, 1917 10
Mr, Charles Ippolito.

Main Street.
Orange. N. J.

Dear S ir :
I  am instructed by the M ayor and Council to direct yon to stop all 

work upon the disposal plant and to remove from  the site o f the work, 
forthwith, all o f your plant and to render the borough a statement o f 
the amount o f material you now have on hand. »

V ery  truly yours. *>0
( s e a l )

C H A S B W IL SO N
Borough Clerk.

E X H IB IT  P. 49.

Res. Telephone 4332 Office Telephone 5062

C H A R L E S IP P O L IT O  
General Contractor

252 Main Street 30

Orange, N. J. A pril 12, 1917.
To the M ayor and Common Council,

Borough o f Ridgefield, New Jersey.

Gentlemen: _ ,
I  beg to notify you, that pursuant to your order, I  am about to dis-

mantle my plant on the sewer disposal contract, and I  expect to have 
my entire plant out o f there within a few  days.

I  beg to notify you also, that there is on the premises, material 
delivered to be used in the said construction work, and that I  do 40 
not intend to assume any liability over the said material against loss 
or damage which may arise by the elements o f the weather, theft, or
otherwise. . J .

O f course, you understand that I  am not dismantling m y plant ot
my own volition but am doing so on your order to me in writing, as 
I  have been at all times and I  am still ready and willing to carry
out my contract.

V ery truly yours,
CH A S IP P O L IT O

Copy to the M ayor & Mr Blood
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E X H IB IT  P. 50.

BOROU GH  O F R ID G E F IE L D  
N E W  J E R S E Y

10

20

Mr. Charles Ippolito, 
General Contractor,

252 Main Street, 
Orange, New Jersey.

Ridgefield, N. J., A pril 21, 1917.

Dear S ir :—
A s stated to your foreman, Mr. Olmstead, I  have received your bill 

and statement attached, fo r  work perform ed on the disposal plant at 
Ridgefield,^New Jersey, but I  fail to find an itemized list o f  the ma-
terial on hand, which was requested in resolution passed March 14th.

K indly forw ard me an itemized list o f  the amount o f material on 
hand, one chargeable to the extra account and one chargeable on your 
original contract account. A s soon as I  receive same, I  will call a 
meeting o f the Council and go over the matter and let you know 
prom ptly.

I  am, sir,
Yours very truly,

S. Y . R. M A R TLIN G  
Chairman o f the Sewer Committee.

30

40

50
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E N G IN E E R ’S E S T IM A T E  AN D  C E R T IF IC A T E

N o . . . . .
Ridgefield, N. J. Sept., 1st, 1916.

To the M ayor and Council o f the Borough o f Ridgefield:
G e n t l e m e n : 1 0

Attached hereto is m y estimate o f the value o f  the work done prior 
to the first day o f September, 1916 by Charles Ippolito, contractor, 
under the contract made by said contractor with the Borough o f 
Ridgefield for the construction o f the sewage disposal plant o f the 
Borough o f Ridgefield, which estimate I  hereby certify  to the M ayor
and Council as correct.
Total value o f work to the first day o f September 1916______$3000.
85% thereof ................................................................ .............................  2550.
Less payments heretofore made to contractor............................ ............

_________ *20
Amount for  which payment should now be m ade......................$2550.

(Signed) Charles F. Blood, C. E. 
Borough Engineer in Charge o f  work under aforesaid contract 

Itemized estimate attached

E S T IM A T E  OF CH AS. IP P O L IT O  
M oney allowed Chas. Ippolito on construction o f sewage

disposal plant, Sept. 1st................................................................ $3000.00
Money allowed Chas. Ippolito on construction o f Sewage ,

disposal plant, Oct. 1st................................................................ .. 1500.00 3°

Total $4500.00
Less 15% 675.00

$3825.00
Amount paid to date 2550.00

Amount due $1275.00

Estimate o f work completed by Chas. Ippolito on the sewage 40
disposal plant

Borough o f Ridgefield, N. J. to Nov. 1st.
Estimate o f work completed under original con-

tract to November first $6154.81
Estimate o f extra work on Sludge bed as per 

order # 1  $1846.80
Less refund as per order # 1  267.50

1579.30 50
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Extra work on Im hoff Tank, as per order # 2  264.89

7999.00
Less 15% 1199.85

1 0
6799.15

Amount paid to date 3825.00

Amount due 2974 15

Ridgefield, N. J. December 5th, 1916 
W hereas, Charles F. B lood (Borough Engineer in charge o f the 

w ork) having certified that the cost o f the extra work completed by 
Charles Ippolito on the foundation for  the “ Im hoff Tank”  from  

20 November 1st to November 30th, 1916 is (with the 15% commission 
added) the sum o f $2247.09 now therefore be it r e s o l v e d  that a war-
rant be drawn to the order o f Charles Ippolito for  the sum o f two 
thousand two hundred forty-seven and 09/100 dollars, and the amount 
charged to the Sewer Construction Account.

A pproved December 8th, 1916

Attest M ayor
Borough Clerk

E N G IN E E R ’S E S T IM A T E  AN D  C E R T IF IC A T E

, T c Ridgefield, N. J. Jan. 1st, 1917
No. 5

To the M ayor and Council o f the Borough o f Ridgefield: 
G e n t l e m e n :

Attached hereto is m y estimate o f the value o f the-work done prior 
to the first day o f January, 1917 by Charles Ippolito, contractor 
under the contract made by said contractor with the Borough o f 
Ridgefield for  the construction o f the sewage disposal plant o f the 

40 Borough o f Ridgefield, which estimate I  hereby certify to the M avor 
and Council as correct. J
Total value o f work to the first day o f January, 1917 $13389 84
85% thereof 11381 36
Less payments heretofore made to contractor 9046 24

Amount fo r  which payment should now be made $2335 12

•D 1 ™ ™ Chas* F * B lood> C. E.
Borough Engineer m  Charge o f work under aforesaid contract 

Itemized estimate attached 
50
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E N G IN E E R ’S E S T IM A T E  AN D  C E R T IF IC A T E

No. 6

Ridgefield, N. J. Feb. 1st, 1917

To the M ayor and Council o f the Borough o f Ridgefield 

G e n t l e m e n  :
Attached hereto is m y estimate o f the value o f the work done 

prior to the first day o f February, 1917 by Charles Ippolito, con-
tractor, under the contract made by said contractor with the Borough 
o f Ridgefield for  the construction o f the sewage disposal plant o f the 
Borough o f Ridgefield which estimate I  hereby certify  to the M ayor 
and Council as correct.
Total value o f work to the first day o f  February 1917 $17236.39
85% thereof 14650.93
Less payments heretofore made to contractor 11381.36
Amount for  which payment should now be made 3269.57

Chas. F. Blood, C, E.
Borough Engineer in Charge o f work under aforesaid contract

10

2 0

E N G IN E E R ’S E S T IM A T E  AN D  C E R T IF IC A T E

Ridgefield, N. J. March 1st, 1917
No.-------

To the M ayor and Council o f the Borough o f R idgefield: 30

G e n t l e m e n  :
Attached hereto is my estimate o f the value o f  work done prior to 

the first day o f March, 1917 by Charles Ippolito, contractor, under 
the contract made by said Contractor with the Borough o f Ridgefield, 
for  the construction o f the disposal plant o f the Borough o f R idge-
field, which estimate I  hereby 'certify to the M ayor and Council as 
correct.
Total value o f work to the first day o f March, 1917 $19,714.85
85% thereof 16,757.62 4 0

Less payments heretofore made to contractor 14,650.93

Amount fo r  which payment should be now made $2,106.69
Chas. F. Blood, C. E.

Engineer in charge o f work under aforesaid contract

50



216

Exhibits.

E N G IN E E R ’S E S T IM A T E  AN D  C E R T IF IC A T E

No. 8

Ridgefield, N. J. A pril 1st, 1917 

] 0  T o the M ayor and Council o f the Borough o f Ridgefield: 

G e n t l e m e n  :

Attached hereto is m y estimate o f the value o f work done prior to 
the eighteeenth day o f March 1917 by Charles Ippolito, contractor, 
under the contract made by said contractor with the Borough o f 
Ridgefield, for  the construction o f the disposal plant o f the Borough 
o f Ridgefield, which estimate I  hereby certify  to the M ayor and 
Council as correct.
Total value o f work to 18th day o f March, 1917 

OQ 85% thereof
Less payments heretofore made to contractor

Amount fo r  which payment should now be made 
Itemized account attached herewith

Chas. F. Blood, C. E.
Engineer in charge o f work under aforesaid contract

$20,849.83
17,722.35
16,757.62

$ 964.73

30

40

50
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B E R G E N  C IR C U IT  COURT. 

Circuit Court Issue.

A pril 2,1919
B efore  Hon. W . W . Cutler, Circuit Court Judge.

record by Counsel for  Plaintiff 
3 Russell C. Olmsted

Recess at 4.20 P. M. until 10 A; M. Api. 3.

A p ril 3, 1919. Trial resumed
4 Charles Ippolito 

Charles P . B lood recalled
5 Charles Inglehardt
6  Stephen V . R . Martling 

Chas. F . B lood recalled 
Russell C. Olmsted “

M otion fo r  Non Suit and to strike out Plaintiffs evidence on several 
counts, held by the Court till Apl. 4. 1919 

Recess to Apl. 4. 1919 ■ —

C h a r l e s  I p p o l i t o

B o r o u g h  o e  R i d g e f i e l d

vs.

Jury
1 H arry M. Brinkerhoff
2 H arry V . Ackerman

7 Edwin F . Clark
8  W illiam  L. K och

20

3 Jacob Hagedorn
4 Elvin E. Scott
5 Arthur W . Pierce
6  H arry A . Snider

9 Fredk. W . V an Duyn
10 W illiam  F. Padberg
11 Eim er Bohlen
12 W a lte t  G. Broun

H O W E  & D A V IS
Attys. for Plaintiff 

W itness “  “

W IL L IA M  J. M ORRISON , JR .
Atty. for Deft.

1  Chas. B . W ilson
2 Chas. Frederic B lood

Deposition o f ona absent witness Paul K och  was read into the
30

P l a i n t i f f  R e s t s

50
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A pril 4, 1919. Court granted Non Suit on 2nd, 3rd, 4th, 5 th & 6 th 
counts.

W itness for  Defendant 
1 Alexander Potter

■J O 2 Alexander C. Martin

The evidence closed and the case summed up by respective attor-
neys and submitted upon charge o f the Court. The ju ry  retired to 
consider o f their verdict having an officer sent to attend them. The 
ju ry  came into Court and being called all appeared and rendered a 
verdict in favor o f  the Plaintiff and against the defendant and do 
assess the p la in tiff’s damages at the sum o f Three thousand seven 
hundred and eighty one dollars and twenty four cents ($3781.24) in 
Ihe first count in complaint.

2 0  Verdict Apl. 4, 1919.

S t a t e  o f  N e w  J e r s e y , 
C o u n t y  o f  B e r g e n .

I, George Van Buskirk, Clerk o f the County o f Bergen, and also 
Clerk o f the Circuit Court in and for  said County, do hereby certify  
that the foregoing is a true copy o f the trial slip as the same is entered 
in the Circuit Court Minutes o f 1919 at page 155 &c. in my office at 
Hackensack.

40

( s e a l ) In Testimony W hereof, I  have hereunto set my 
hand and affixed the Seal o f  said County and Court 
at Hackensack aforesaid this Eleventh day o f A pril 
A . D. 1918.

GEORGE V A N  B U S K IR K ,
Clerk.

B y W illiam  S. Downs, Dy. C.

50
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B E R G E N  CO U N TY C IR C U IT  COURT.

Action at Law. 1 0

Rule for 
Judgment.

j

This action was tried before Honorable W illard W . Cutler, Circuit 
Court Judge, with a Jury, at the Bergen County Circuit Court, on 
A pril 4th, 1919, the cause having been heard and submitted to the A 
Jury. So far as the first count (the Court having previously ordered 
a non-suit as to the second, third, fourth, fifth and sixth counts) in 
the said complaint is concerned they returned their verdict as fo llo w s :

They found in favor o f the plaintiff and against the defendant on 
the first count in the sum o f Three thousand seven hundred and 
eighty-one dollars and twenty-four cents ($3,781.24), whereupon it 
is ordered that the plaintiff have judgment final against the defen-
dant for  the sum of Three thousand seven hundred and eighty-one 
dollars and twenty-four cents ($3,781.24) and his costs, which are 
taxed at the sum of F ifty  six dollars and seventy nine cents ($56.79) 
making in all the sum o f Three thousand eight hundred and thirty 3 0  

eight dollars and three cents.

Rule entered A pril 11, 1919.

A  true copy o f rule o f Judgment. 

G e o . V a n  B u s k i r k ,
C.

Filed Apl. 11, 1919.

GEO. V A N  B U SK IR K ,
C.

50





BERGEN COUNTY CIRCUIT COURT

Char l es  Ippol it o ,
Plaintiff, 

vs. Action at Law. 
Rule for 
Now-Suit.Bor ough of  Ridgef iel d, Ber -

gen Co unt y, New  Jer sey,
Defendant.

This action came regularly on for trial on April 
4th, 1919, and at the close of the plaintiff’s case a 
motion for non-suit having been made by defendant’s 
attorney and the Court having granted the said mo-
tion as to the 2nd, 3rd, 4th, 5th and 6th Counts of 
the complaint; whereupon it is adjudged that judg-
ment of non-suit as to the 2nd, 3rd, 4th, 5th and 
6th Counts of the plaintiff’s complaint be and hereby 
is entered, and that the defendant recover of the 
plaintiff its costs.

Rule entered November 18th, 1919, as of April 
4th, 1919. On motion of

Geo. Van  Bus kir k ,
Clerk.

BERGEN COUNTY CIRCUIT COURT
Char l es  Ippol it o , \

Bor ough of  Ridgef iel d, Ber - (Order.
gen Co unt y, Ne w Jer sey, \

Defendant. I

At the trial of the above action, on April 4th, 1919, 
a motion for non-suit having been made by defend-
ant’s attorney, and the Court having granted the 
same as to the 2nd, 3rd, 4th, 5th and 6th Counts of 
the complaint, but no rule of non-suit having been 
actually entered, it is on this November 17th, 1919, 
ordered that the defendant have leave to enter the 
rule for judgment of non-suit as to the said Counts 
nunc pro tunc, as of April 4th, 1919.

A true copy.
Wil l iam J. Mor r ison, Jr ., 

Defendant's Attorney.

Plaintiff,
VS. Action at Law.

A true copy.
Geo . Van  Bus kir k , 

Clerk.

WILLARD W. CUTLER, 
Circuit n — * ¡u ¿«f
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Notice of Appeal
Filed.

B E R G E N  C O U N TY  C IR C U IT  CO U RT.
1 0

Bor ough of  Ridg ef iel d, Ber g en Cou nt y , New
Jer sey,

Defendant.

Action at Law. 

Notice of Appeal.

To William J. Morrison, Esq., attorney for above-named defendant: 2 0

Take  no t ic e  that the above named p la intiff hereby appeals to  the 
New Jersey Court o f  E rrors  and A ppeals from  the judgm ent or 
judgm ents entered in the B ergen County C ircuit Court against the 
plaintiff on A p ril 4th, 1919, as fo llo w s :

1. F rom  the judgm ent o f  non-suit as to the second count o f  plain-
t i f f ’s complaint.

2. F rom  the judgm ent o f  non-suit as to the third  count o f  p lain-
t i f f ’s complaint.

. on
3. From  the judgm ent o f  non-suit as to the fourth  count o f  plain-

t i f f ’s complaint.

4. F rom  the judgm ent o f  non-suit as to the fifth count o f  plain-
t i f f ’s complaint.

5. From  the judgm ent o f  non-suit as to the sixth count o f  plain-

Service o f a copy  o f  the within is hereby acknowledged this 10th

t i f f ’s complaint. 

A p ril 9, 1919.

'  / f L r

Attorneys for Plaintiff. 40
H O W E  & D A V IS ,

day o f  A pril, 1919. W . J. M O R R ISO N , JR ., 
Attorney for Defendant.

50
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Grounds of Appeal.

I- .!

Grounds of Appeal.
Filed.

10 New Jersey Court of Errors and Appeals

Char l es  Ippo l it o , \
Plaintiff-Appellant, /  A 

ys f  Action at Law.

Bo r o ug h of  Ridg ef iel d, Ber g en Count y , New  /  Grounds of 
Jer sey, a m unicipal corporation , l Appeal.

Defendant-Respondent. ]

20
The appellant states the follow ing grounds o f  appeal:

I.

Second Count o f  Complaint.

1. The Court granted the m otion o f  defendant’s attorney to non-
suit the plaintiff as to this count.

2. The Court should have denied the said m otion.

3. The Court ordered a judgm ent o f  non-suit to be entered on 
30 this count.

4. The Court should not have ordered a judgm ent o f  non-suit to be 
entered on this count.

5. The Court should have allowed the ju ry  to consider the second 
count and the evidence relating thereto.

6 . The Court should have perm itted the evidence relating to said 
second count to go  to the ju ry  fo r  their consideration and verdict.

7. There was evidence upon which the ju ry  would be justified in 
P  bringing in a verdict fo r  the plaintiff under said count.

II.

Third  Count o f  Complaint.

1. The Court granted the m otion o f  defendant’s attorney to non-
suit the plaintiff as to this count.

2. The Court should have denied the said motion.
50
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3. The Court ordered a judgment o f non-suit to he entered on this 
count.

4. The Court should not have ordered a judgment o f non-suit to 
be entered on this count.

5. The Court should have allowed the ju ry  to consider the third 
count and the evidence relating thereto.

6 . The Court should have permitted the evidence relating to said 
third count to go to the ju ry  fo r  their consideration and verdict.

7. There was evidence upon which the ju ry  would be justified in 
bringing in a verdict for  the plaintiff under said count.

in.
Fourth Count o f Complaint.

1 . The Court granted the motion o f defendant’s attorney to non-
suit the plaintiff as to this count.

2. The Court should have denied the said motion.

3. The Court ordered a judgment o f non-suit to be entered on 
this count.

4. The Court should not have ordered a judgment o f non-suit to 
be entered on this count.

5. The Court should have allowed the ju ry  to consider the fourth 
count and the evidence relating thereto.

6 . The Court should have permitted the evidence relating to the 
said fourth count to go to the ju ry  fo r  their consideration and ver-
dict.

7. There was evidence upon which the ju ry  would be justified in 
bringing in a verdict for the plaintiff under said count.

f IV .

F ifth  Count o f Complaint.

1. The Court granted the motion o f defendant’s attorney to non-
suit the plaintiff as to this count.

2. The Court should have denied the said motion.

3. The Court ordered a judgment o f non-suit to be entered on 
this count.
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Grounds of Appeal.

4. The Court should not have ordered a judgment o f  non-snit to 
be entered on this count.

5. The Court should have allowed the ju ry  to consider the fifth 
count and the evidence relating thereto.

6 . The Court should have permitted the evidence relating to the 
said fifth count to go to the ju ry  fo r  their consideration and verdict.

7. There was evidence upon which the ju ry  would be justified in 
bringing in a verdict fo r  the plaintiff under said count.

V .

Sixth Count o f Complaint.

„ 0  1. The Court granted the motion o f defendant’s attorney to non-
suit the plaintiff as to this count.

2. The Court should have denied the said motion.

3. The Court ordered a judgment o f non-suit to be entered on 
this count.

4. The Court should not have ordered a judgment o f non-suit to 
be entered on this count.

5. The Court should have allowed the ju ry  to consider the sixth
count and the evidence relating thereto.30

6 . The Court should have permitted the evidence relating to the 
said sixth count to go to the ju ry  fo r  their consideration and verdict.

7. There was evidence upon which the ju ry  would be justified in 
bringing in a verdict fo r  the plaintiff under said count.

H O W E  & D A V IS , 
Attorneys for Plaintiff-Appellant.

Service o f a copy o f the within is hereby acknowledged this 24th 
40 day o f April, 1919.

W f J. M ORRISON , JR.,

Attorney for Defendaait-Respondent.
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N. J. Court of Errors and Appeals

€ har l es  IPPOLITO, I
Plaintiff-Appellant, I

VS. \ On Appeal.

Bor ough of  Ridgef iel d, \
Defendant-Appellee. I

BRIEF FOR PLA IN TIFF-A PPE LLA N T.

This appeal brings up the action o f the Bergen 
County Circuit Court, in granting defendant’s mo-
tion o f non-suit on Counts 2, 3, 4, 5 and 6  o f the plain-
tiff’s complaint at the close o f plaintiff’s case. The 
case went to the jury only on the first count o f the 
complaint, on which count the jury rendered a ver-
dict for the plaintiff. This appeal relates only to the 
Court’s action in granting the motion of non-suit on 
the other counts.

STATEM ENT OF FACTS.

The plaintiff and defendant, on March 16,1916, en-
tered into a contract, after due advertisement for 
bids, whereby the plaintiff undertook to construct a 
sewage disposal plant on an island (case p. 45, lines 
10-27), consisting o f sludge bed, Imhoff tank, and 
pipe outfall into Overpeck Creek, a tributary o f the 
Hackensack River, within the Borough o f Ridgefield, 
in Bergen County. It is undisputed that the plain-
tiff’s bid was the lowest o f  all the competitors. The 
price for the work shown on the plans and specified 
was a lump sum o f $10,300, the work to be done 
under the drawings and specifications prepared by

10

20

30

40
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Charles F. Blood, Borough Engineer, and under his 
directions. The performance of the contract, by the 
plaintiff, was begun shortly after its date, March 16, 
1916. The contract is set forth in Case pp. 8-23 
inclusive.

This sewage disposal plant was part of an entire 
sewage system being constructed by the Borough. 
The remaining part consisting of the sewers laid in 
the streets went to another contractor and we are 

j q bot concerned in this suit with that part of the sys-
tem.

The contract (Case p. 11) provided for the con-
struction of the original work as follows:

Sewage disposal plant, complete, including tank 
sludge bed complete, pipe line from tank to sludge 
bed, sludge bed to affluent pipe, affluent pipe, from 
tank to creek, all as per drawings and specifications.

Lump sum—Ten thousand three hundred dollars, 
$10,300.00.

20
Besides this there was also a provision (Case pp. 

10-11) for what were called “ Contingent Extras,” 
such as concrete, sheeting, timber, under drains, and 
the like, and a price fixed by the competitors upon 
each item that might in the future, figure as a con-
tingent extra, so far as the same could be then fore-
seen.

In addition to this (Case pp. 11-12) the parties 
proceeded, by their contract, to provide for any work 
that might arise in the progress of the construction, 
which might entail the employment of additional 
labor and materials, beyond what could be foreseen 
at the time the contract was entered into, and which 
were not covered by the plans and the specifications 
and the bids on “ contingent extras.” These provis-
ions as set out in the contract, are as follows (Case
p. ID  :

“ The bidder proposes and agrees to perform any 
40 or all work classified as Contingent Extras, and any
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or all work required ill the construction of the sewer-
age system and sewage disposal plant for which unit 
prices are not provided herein, including the furnish-
ing of the materials and labor therefor and as to 
each or all of the items of said work, including Con-
tingent Extras, will accept in full payment the actual 
cost to the bidder of the materials and labor used in 
its construction, plus fifteen'per cent. (15% ), the 
Borough of Ridgefield to have the option of paying 
for Contingent Extras, or any of them at the unit 
price or prices bid, or at cost plus fifteen per cent. 
(15% ), as occasion for said work is done, in such 
case.

“ The bidder agrees to furnish to the Mayor and 
Council of the Borough of Ridgefield, full itemized 
accounts and vouchers of the cost of all materials 
and labor furnished as above on the basis of cost plus 
fifteen per cent. (15%) ; that the charged cost of 
materials shall be only the commercial value thereof 
at the site of the work; that the charged cost of labor 2o 
shall be only the amount paid or payable to the work-
men, foreman or superintendent at the site, for the 
time they are actually employed on the work for 
which charge is made; and that the percentage shall 
include the use, purchase price, rental and transpor-
tation of tools, plant, scaffolding and equipment, lia-
bility insurance, all charges for general supervision 
and administration, all charges for permit, faithful 
performance bond, interest on working capital and 
anticipated profits.” 30

AS TO COUNT NO. 2.

In the course of the work an emergency arose, 
which the Engineer and Borough thought would jeo-
pardize the stability of the Imhoff tank (which was 
the principal feature of the disposal plant) unless the 
foundation was strengthened. The contractor was 
in the midst of the work; the foundation that had 
been called for originally, and practically completed, 40
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was decided by the Borough to be unsafe to bear the 
burden proposed to be placed upon it (Case p. 158 
line 19 &c.). An Imhoff tank, similarly constructed 
had collapsed in one of the neighboring towns, the 
town of Fairview. (Case p. 114 line 36). There-
fore, while the bottom was exposed and the char-
acter of the soil made evident, the Engineer and the 
Borough decided that the emergency must be dealt 
with at once, and the foundation, built in accordance 
with the plans and specifications, must be taken out 
and a stronger foundation of piles driven in its flace.

The Borough authorities thereupon took formal ac-
tion and passed, on October 25, 1916 (Case p. 39), 
the following resolution:

i Whereas, Charles F. Blood, borough engineer in 
charge o f the construction o f the sewage disposal 
plant, under contract heretofore made by and be-
tween the Borough o f Ridgefield and Charles Ippo- 
hto, has reported to the Mayor and Council that cer- 

2 0  tam w °rk is required in the construction o f said sew-
age disposal plant, for which work no unit prices
W^ erEroT ^ e?  ôr *n bid or Proposal made by said Charles Ippolito.

“ Therefore be it resolved that the said Charles 
ippolito be and hereby is authorized and required 
to perform the work shown and described in the 
drawings and specifications for the said work, to be 
prepared by the borough engineer, and to be ap-
proved by the Mayor, and that he be paid for said 
work m accordance with the provisions of his pro-
posal, which said proposal was made a part of the 

30 said contract with the borough, provided, however 
that no charge in excess of $10,258.75 shall be made 
or incurred without first obtaining the approval of 
the Mayor and Council.

“ Resolved that a copy of this resolution and of said 
drawings and specifications be delivered by the bor-
ough engineer to said Charles Ippolito.”

And on February 3, 1917, passed the following res-
olution :

40 “ Whereas Charles Ippolito, by a letter dated Feb-
ruary 3rd, 1917, has reported to the Mayor and
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Council that the cost of work now being done under 
resolution of October 25th, 1916, will reach the sum 
of $10,258.75 within the next few days, and

“ Whereas, the work shown in plans and specifica-
tions mentioned in said resolution is not yet fully 
completed, and

“Whereas it is estimated that the cost of complet-
ing the said work will not exceed the sum of $3,000.

“ Be it resolved that said Charles Ippolito be and is 
hereby authorized to proceed with said work and 
complete the same, provided that no charge in excess 
of said further sum of $3,000 shall be made or in- 
curred without first obtaining the consent of the 
Mayor and Council,

“ And be it further resolved that a copy of this res-
olution be delivered to the engineer and said Charles 
Ippolito.”

After all the work called for by the foregoing 
resolutions was practically completed, the Borough 
became doubtful as to whether they wanted to 
complete the Imhoff System (Case p. 129 lines 
20-40), and at that very critical point they called in go 
an additional engineer —one Alexander Potter— 
and while he was investigating the subject of finish-
ing up along the old lilies, or building a gravity sys-
tem, the Borough, of its own motion, stopped all work 
and subsequently ordered the contractor off the job 
(Case pp. 129 to 133).

By the original plans and specifications the Imhoff 
tank was to rest on an outer and inner circle of piles, 
the outer circle to support the flange of the tank, and 
the inner circle to support the bottom of the tank 39 
(Case p. 53).

In the strengthening of the foundation, the piles 
that had been driven under the original plan had to 
be taken out, and larger and stronger piles to a much 
greater number, were driven over the entire founda-
tion area, spaced three feet apart (Case p. 200, 1. 1 
&c).

The last piles, 104 in number, were required to be 
sunk with a steam hammer, and steam jet, to a cer-
tain level (Case p. 117,1. 40 &c), while the first piles 40
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were driven only with the steam hammer to refusal 
(Case p. 19, 1. 20-30).

Regarding the emergency which arose requiring 
that the foundation should be strengthened in order 
to insure the stability of the Imhoff tank, the testi-
mony shows that when the bottom was reached the 
character of the soil was found to be such, by reason 
of quicksand and water, that it was deemed by the 
Engineer and the Borough authorities unsafe to pro- 
ceed unless stronger under-support was provided. 
There was nothing to prevent the contractor from 
finishing the job under the original plans and speci-
fications (Case p. 147, 1. 7-10). But the Engineer 
and the Borough determined that it was to the inter-
est of the Borough that a stronger foundation of piles 
should be made to support the Imhoff tank.

The nature of the emergency and the fact that the 
decision of the Borough authorities to require the ad-
ditional work to be done was dictated by sound judg- 

2q ment, are shown by the following testimony.

Borough Engineer Charles F. Blood (Case p. 53 I 
28, &c.) :

Q Now, how far had Mr. Ippolito progressed un-
der his original contract with the'construction of this 
tank? A Why, these two rows of piles had been 
practically all driven, and the work of excavating in 
the center to receive the point of the tank had been 
started, when we encountered the quicksand, which 

30 washed in so rapidly that it took-the support away 
from these outer piles, and left them no bearing, and 
we had to sheath the hole, the quicksand bank, we 
couldn’t excavate because the sand kept piling up 
here.

Q Now, at that time when you discovered the 
quicksand, had all of the spiles for the two circles 
been driven ? A I wouldn’t say all of them. I think 
they had, though, most of them, anyway.

Q And how much—had any of them been cut off? 
40 A Yes.
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Q And how much of the excavation had been 
made ? A I should think about six to eight feet had 
been excavated.

Q Had there been set any forms for the concrete 
work? A Yes.

Q And had there been any of the reenforced con-
crete work set? A The steel was in place.

Q Was there any sheathing in place at that time?
A Yes. in

Q To what extent? A Well, half of it, I should iU
say.

Page 54:
Q Now, when you discovered this quicksand, Mr. 

Blood, what was the character of the soil that you 
found it to be when you made that discovery? A 
Why, it is a very fine, powdery sand, which flowed 
in the—the water carried in from all directions.

Q How far below the surface of the ground was 
the excavation when you made this discovery? A 20 
That is about a foot of finished concrete.

Q Well, that would be about fourteen feet below?
A I should say so.

Q The surface? A Yes.
Q And where was this water coming from? A 

From the bottom. The level was below tide water, so 
it was coming up from the ground.

Q What effect did it have, if any, upon the piles 
that were already in place. A Well, this—the 
water, of course, forced the sand in at the lowest 30 
point in the hole, and that made it all crumble in 
from all around the circle, and in flowing into the 
center, why, of course, it took all the material away, 
or considerable of the material, away from around 
the piles, which was the support of the piles.

And at p. 55:

Q Did you report that situation to the Mayor and 
Council? A I took them down there./ 40
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Q Now, I show you—

The Court. Now, let us find out: Did you
tell them about the situation? You took them 
down there; if they were not experts, they 
would not know anything more about it than 
they did before.

The Witness. I explained the situation to 
them, and then they asked me to meet them on 
the ground.

10

Q Asked you what, Mr. Blood? A To meet 
them on the ground.

Q And did you meet them on the ground? A 
Yes.

Q. Well, what was done there at that meeting? A 
I was instructed to figure up and find out what the 
cost of this extra work would be.

Q Well, first about the—the first thing that you 
did, as I understand it, was to put some— order some 
sheathing put in? A. Yes.

Q I show you paper marked October 14, 1916, 
order number two, addressed to Mr. Charles Ippo- 
lito, and signed by you. Was that an order given 
by you with regard to the sheathing after you had 
made this discovery of the quicksand? (handing 
paper to the witness). A (Referring.) Yes.

Mr. Davis. I offer in evidence the Order Num- 
ber Two of October .14, 1916.

Mr. Morrison. Defendant objects on the 
ground that it does not purport to be—there is 
no authority by the Mayor and Council of the 
borough.

The Court. I will allow it to be followed up; 
if  it is not connected, I will strike it out.

Mr. Morrison. Your Honor will allow me an 
exception ?

The Court. Yes.
40 (Marked Exhibit P. 16.)
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The Borough Council then ordered the engineer to 
make plans and specifications of the changes pro-
posed to meet the emergency, which he did and pre-
sented them to the Mayor and Council at a meeting, 
and which they approved. (Case p. 57 and 58).

Charles Ippolito, the contractor, described the 
emergency, as follows:

(Case p. 118,1. 45 &c., and pp. 114 and 115).
Q How far had you gotten with the work under 

the original contract before any change was made ?
A We were ready to concrete the foundation, the 
bottom of this tank.

Q Well, how far— what had you done? A As I 
recall the—we were supposed to start in concreting 
first thing in the morning, and as we started to pump 
the water out of the tank in itself, some quicksand 
began to run into it at the bottom, and the minute we 
discovered that, the inspector came along, and he 
saw the conditions there, and he ordered us not to go £0 
any farther until the engineer would come along and 
see the conditions of the bottom of that tank.

Q Well, now, did the engineer come then? A 
He came in about four or five hours.

Q What direction did he give you, if anything, as 
to the continuation of the work? A He simply told 
us to stop.

Q And did you stop? A I did.
Q How long did you remain stopped at that time?

A I should judge a couple of days. 30
Q And then what did you do? A Why, it was 

suggested by the engineer it— it would be best to lay 
a concrete mat on the bottom of the tank.

Q Well, yes. What is that, a coiicrete mat? A 
It is—that is a flat piece of concrete with re-enforced 
steel. *

Q Yes. And what else were you to do? A And 
to re-sheath the whole tank because it required 
deeper sheathing in order to put in that concrete mat.

Q Well, just describe what is this concrete mat 40



you are talking about? A That is a concrete slab 
that is square, I should judge, about thirty-five feet 
square, and about a foot thick, with re-enforced con-
crete. It is to lay right at the bottom of the tank.

Q Over the spiles ? A Over the spiles.
Q And then on top of that what was to go? A 

The original tank as it was designed.
Q Well, how long did you continue on that second 

direction of—or the first direction of Mr. Blood’s? 
A Why, two or three days.

10  Q And what happened then ? - A Then Blood 
came over and he saw the condition— that is, he 
looked into the condition further, and he simply said 
to stop work, “ because I don’t want this tank to 
have the—to have the same results as the Fairview 
tank has had.”

Q Did he say what that was ? A He said that 
the bottom of that tank out there had fallen apart.

Q That is, the bottom of the Fairview tank? A 
2q The Fairview tank.

Q Was that an Imhoff tank? A Yes, sir.
Q About how many meetings, conferences, did 

you have with the Mayor and the Council and the 
attorney and the engineer? A About half a dozen, 
I should judge.

Q Generally in the evening? A Generally in 
the evening; yes, sir.

Q And what were those conferences about? A 
As to the change of the plan.

30 Q So far as the foundation was concerned? A 
So far as the foundation was concerned; yes, sir.

Q Now, Mr. Ippolito, will you just explain the 
conditions that were found down there in the bottom 
of this tank that brought about this matter of the 
strengthening of the foundation? A As we were 
ready to concrete and pump out all the water out of 
the tank, all of a sudden right at the bottom of the 
lowest point of the tank, of the excavated tank, force 
of water—that is what we call quicksand—started to 

40 bulge up, and which quicksand is running sand and
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water, and it wasn’t safe to go ahead with any of 
that work.

Q To what extent did it affect the piles you had 
already driven? A Well, some of them was dis-
placed in a few places.

Q And at these conferences that you had with the 
municipal authorities, what was the subject of the 
discussion? A The subject of the discussion was as 
to how to build this tank, that foundation of the tank.

Q Well, was anything said to the Mayor and the 
governing body as to what the difficulties were that 10 
were encountered? A Yes, sir; we told them.

Q Well, what did Mr. Blood or yourself tell 
them? A Mr. Blood had a sketch there showing 
the—this concrete mat laying on a new set of piles, 
and we went into the details as to the cost of the 
work, and at several meetings I stated that the work 
would amount to about ten thousand dollars to adopt 
that there—as to Mr. Blood’s plan.

Q Did Mr. Blood state to the Mayor and the gov- 20 
erning body in your presence what should be done?
A Yes, sir.

Q In order to strengthen this foundation? A 
He did.

Q What did he say? A He told them that it re-
quired a new set of piles, and to lay on top of that 
pile a concrete mat.

Q Did he say anything as to the size of the spiles, 
or how far they should be driven? A Yes, sir.

Q Or anything else of that sort? A Yes, .sir. 30
Q Well, now, won’t you tell everything he said, 

as far as you can recall it? A As far as I recall it, 
he told them the piles should be thirty feet long and 
a greater size than the previous piles, and be driven 
at a greater depth.

Q Do you know how many he said there should 
be? A 104.

Q Do you remember whether he stated to the 
Mayor and the governing body whether or not he

40
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thought it would be safe or unsafe to proceed with-
out strengthening the foundation? A He did.

Q What did he say? A He told them it was 
unsafe to go ahead with the original contract.

Q For what reason? A For the reason of the 
foundation.

Q Now, how soon after you stopped work were 
these conferences with the Mayor, the town attorney, 
the governing body and the town engineer begun? 
A About three days after, the Mayor and chairman 
of the sewer committee, and if I am not mistaken, 
Mr. Morrison was there, too, they came over and 
looked at the— right at the plant they were—and 
Mr. Blood.

Q Were you stopped at that time? A We were 
stopped previous to that, three days previous.

Q And when did you have your first meeting at 
the town hall, as you said a moment ago, with all of 
these town authorities on the subject of the change? 

2Q A I don’t remember the exact date, but I must say 
that there were about six days after the stoppage of 
the work.

Q Did you tell them at the time that you had 
been stopped by the engineer? A I did, sir; yes, 
sir.

Q And then you had a session with these au-
thorities about how frequently from that time down 
to the time that you started up again? A Why, 
every week. Every two or three days we would have 

30 one-
Q Did the Mayor and the governing body ever 

come down to the job themselves to look at it? 
A They did; yes, sir.

Q I am referring now to the period after the 
work was stopped? A They did.

Q And were you there at the time? A At one 
occasion I was, yes, sir.

Q Do you remember whether the engineer was 
with them or not? A He was.

40 Q Now, you remember the resolution being
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passed, Mr. Ippolito, directing you to go on with the 
work; did you get from the engineer a plan at all, 
and specifications? A Yes, sir; I did.

Q Where is that plan? A It is right in that 
(indicating).

Q In here? A Yes, sir.
Q (Handing portifolio to the witness.) A This 

is the plan (indicating).
Q That plan was given to you by the engineer to 

work by, was it? A Yes, sir.
10

Superintendent Russell C. Olmstead testified as to 
the emergency as follows: •

(Case p. 88,1. 34 &c.).

Q Now, when you got to that point, Mr. Olm-
stead, where the excavation was made and your spiles 
cut off, and everything ready to go ahead with the 
tank itself, what was there, if anything, that hap-
pened? A We were completing the final excava- 
tion. There was a small amount of material remain-
ing before we started depositing concrete, and when 
we pumped the tank out to do that work, the water 
and quicksand had been filling in on one side of the 
tank, that is, it displaced— it had misplaced several 
of the piles on the lower circle and loosened several 
on the outer circle, and the form was in a very pre-
carious position as far as placing any concrete.

Q Well, did you proceed with the work, or did you 
stop? A We proceeded with the work of excava- «q 
tion and notified the engineer, and he stopped the 
work when he arrived on the scene.

Q How long, then, was the work stopped for, 
about? A About three or four weeks, I believe.

All parties concerned were in agreement that the 
work called for by* the above resolutions and the 
plans and specifications made by the engineer pur-
suant thereto, was not called for by the original plans 
and specifications, but was additional work provided 
for in the original contract on the “ cost plus” basis.” 40



The contractor was paid by the Borough on ac-
count of the additional work called for by the above 
two resolutions. It is sufficient to say that the con-
tractor has been paid more than half of the work 
done under the above resolutions, by resolutions of 
the Borough Council upon certificates of the Borough 
Engineer (Case pp. 39-42).

For the balance due for the work done under these 
resolutions the plaintiff seeks to recover the sum of 
$5,385.65 in Count No. 2 of the complaint.

AS TO COUNT NO. 3.

In the early course of the work, while the contrac-
tor was proceeding to build the sludge bed in accord-
ance with the plans and specifications, the Engineer 
and Borough authorities determined to change the 
location of the sludge bed to another part of the site 
and construct the same with concrete sides instead of 
clay (Case p. 157). Thereupon at a meeting of the 

20 Mayor and Council, they directed the engineer in 
charge, Mr. Blood, to write to the plaintiff a letter 
(Case p. 157) on September 13, 1916, (Exhibit p 14 
page 190, in language following: Known in the case 
as Order No. 1, C. p. 50,1. 33) :

Chas. F. Blood, C. E.
Assoc. M. Am. Soc. C. E.

Civil and Construction Engineer 
56 West 45th Street 

gQ New York.
September 13th, 1916. 

Mr. Chas. Ippolito, Gen. Contr.
252 Main St.
Orange, N.*J.
Dear Sir:—

In regard to your proposition for substituting con-
crete work in the sludge bed for the disposal Plant of 
the Borough of Ridgefield, N. J., in place of cinders, 
puddled clay, and embankment, I understand the 

40 agreement to be as follows:
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190 cu. yds. cinders @  $ .75 per cu. yd. $142.50 
90 cu. yds. puddled clay @  $ .50 “ 45.00

200 cu. yds. embankment @  $ .40 “ 80.00

Total $267.50

This amount to be deducted from the original con-
tract of $10,300.00 and that you will put in all con-
crete at price bid under contingent extras for “ Con-
crete not shown on drawings,” forms left in place at 
price bid under contingent extras for “ Forms for 
Concrete” and re-inforcing steel at five and one-half 
(5y2) cents per pound. This arrangement is per-
fectly satisfactory with me and you may proceed 
with the work along these lines.

Yours truly,
CHAS. F. BLOOD C. E.

Eng’r in charge

Later, on November 1, 1916, the Engineer, Mr. 
Blood, approved the bill of Ippolito for the changes 
in the sludge bed for $1846,86 (Exhibit P-15, Case 
p. 191). Of this amount eighty-five per cent, has 
been paid.

The provision of the contract as to the payment of 
the withheld 15 per cent, is found Case p. 9,1. 25 seq. 
one-half to be paid in three months and one-half 
six months after the date of the final approval of 
the completed work by the Mayor and Council. The 
Engineer approved the entire bill, as above, on Nov. 
1, 1916. On March 15, 1917, the Borough ordered 
the plaintiff off the work and put an end to his con-
tract because of uncertainty as to whether a gravity* 
system was to be substituted for the Imhoff system 
Case p. 138 11 18 seq>i 31 seq. The present action was 
begun September 17, 1917. C. p. 1—test of sum-
mons.

As above stated, the Borough, by resolution, direct-
ed the Engineer to write the letter of Sept. 13, 1916, 
which made a deduction of $267.50 from the original
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contract price and provided that the additional work 
shall be paid for “ at price bid under contingent ex-
tras.” (C. p. 190, 1. 30). The giving of this order 
of Sept. 13, 1916, is admitted by the defendant’s 
pleading, as also the payment by the Borough of 
$1,567.56, paid on account of the additional work 
called for by the contract so made with the plaintiff.

Paragraphs 2 and 3 of the Third Count C. p. 3,1. 2 
are as follows: '

2. On September 13, 1916, during the progress o f 
said work, the said Borough Engineer ordered in 
writing the plaintiff to make certain changes on the 
sludge beds, forming a part of the said sewage dis-
posal system, at a cost of $1844.19.

3. The defendant paid plaintiff on account of said 
item the sum of $1567.56.

At Case p. 25 the defendant answers the above as 
follows:

2. Defendant admits the second paragraph.
2q 3. Defendant admits paragraph three.

The claim under Count No. 3 is for the difference 
between the agreed price for the additional work 
done on the sludge bed, $1844.19, less the admitted 
payments on account, $1567.56, to wit $276.63.

AS TO COUNT NO. 4.

This Count raises a different question .than that 
raised by Counts 2 and 3 or by Counts 5 and 6 . It 

30 is a claim for the value of material belonging to .the 
plaintiff, not incorporated in the work or included 
in estimate rendered by the plaintiff and not includ-
ed in either the first count, or the second or third 
counts, and the answer of the defendant admits the 
appropriation and simply denies the value (Case p. 
25) “2. Defendant denies that the value of the ma-
terials mentioned in paragraph two is $2020.87 and 
admits the remaining allegations of said paragraph.”

When the Borough authorities became uncertain 
40 as to whether they wanted to complete the Imhoff
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system or build a gravity system, notwithstanding 
there was no complaint whatever that the work that 
the plaintiff had done was not done in an entirely 
satisfactory manner, he was ordered on March 15,
1917, off the job (Case pp. 129-133— see below) and 
was ordered to give a list of all materials he had on 
hand (Case p. 133) “which might be utilized if the 
suggested modification of the disposal plant is car-
ried out” (Case p. 129, 1, 38-40). The plaintiff fur-
nished such a list (Case p. 135, 1. 15). The value 
of this material is given at the bottom of p. 98 of 
the Case.

After having taken possession of all of this mate-
rial left on the job, the Borough sold some and 
turned the proceeds into the Borough treasury (Case
p. 162).

It is to be remembered that the stopping of the 
work was not due to any fault on the part of the 
contractor, but solely because the Borough contem-
plated a change in the sewer system. This appears 20 
clearly by the testimony of the Borough Engineer, 
Charles F. Blood, who had charge of the work (Case 
p. 61, 1. 12-30), and the following correspondence 
Case pp. 206-211: (Italics ours.)

EXHIBIT P. 41.
A  <

BOROUGH OF RIDGEFIELD
NEW JERSEY

Ridgefield, N. J., March 3, 1917 
Mr. Chas. Ippolito,

Contractor.

Dear Sir:—
Acting under the authority vested in me by the 

Borough Council, I hereby order you to proceed with 
the completion of that portion of the outlet sewer 
from the disposal plant yet remaining to be done.

As you have exhausted the appropriation made for 
extras on the disposal, you will have to cease work 40
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on this until more money is appropriated or a change 
in plan adopted.

In the mean time, you can greatly facilitate mat-
ters by getting promptly in touch with Alexander 
Potter, Consulting Engineer, 50 Church Street, New 
York City, and give him a complete list of all ma-
terial you have on hand, which might be utilized if a 
suggested modification of the disposal plant is car-
ried out. Yours very truly,

10  s. V. R. MARTLING,
Chairman, Sewer Committee.

EXHIBIT P. 42.

Res. Telephone 4382 Office Telephone 5062
CHARLES IPPOLITO 

General Contractor 

252 Main Street
20

Orange, N. J., March 3, 1917.
To the Mayor and Council of

Ridgefield, New Jersey, and to 
S. V. R. Martling, Esq.,

Chairman of Sewer Committee,
Gentlemen:

I received to-day order in writing to shut down the 
work on the sewer disposal plant at Ridgefield. I 
take it that the shutting down is for an indefinite 

30 period, and I wish to hereby enter a formal protest 
against shutting down the work, and against the ac-
tion of both the Mayor and Council, as well as the 
Sewer Committee in directing that the work should 
be shut down.

On February 3, 1917, I communicated with the 
Mayor and Council and the Engineer in writing, re-
garding the progress of the work, and in pursuance 
of such communication, the Mayor and Council 
passed a resolution on February 17, 1917, directing 

40 me to proceed with the work and to complete the



same. This resolution was passed after I had com-
municated in writing with the Borough Engineer, 
suggesting what in my opinion would be best and 
most economical for the Borough in the matter of 
the sewer disposal plant, and stating that the work 
could be continued with a very slight interruption 
by the construction of a shed over the work and heat-
ing the same, at a cost of about $575; while the ex-
pense of shutting down the work would amount to 
about $400 a week, which would include the over-
head charges, plant, superintendent’s wages, day and 
night watchmen; in addition to which, the working 
force would have to be disbanded and a new work-
ing force organized 'when the work would be re-
sumed.

The difficulties surrounding the shutting down of 
the work at the present time after all arrangements 
have been made, and orders given so recently to pro-
ceed with it, and after I have made all arrangements 
to carry out the orders of the Borough Authorities, 
compel me to say that unless a distinct understand-
ing is had, that I shall be fully paid for all losses 
which I shall sustain by the shutting down of the 
work, and shall not be held responsible in any way 
for inability to secure a proper working force on the 
resumption of operations, I would very much prefer 
that the Borough Authorities should pay me my bill 
up to the present time with a reasonable profit on 
the balance of the work to be done, and release me 
and cause a severance of contractual relations.

I have done everything in my power since I have 
begun work on this disposal plant, to perform the 
work in a workman-like manner, and to conduct my-
self in a business-like manner in dealing with the 
Borough. I, therefore, wish to enter a protest 
against shutting down, which can mean nothing but 
loss to myself and expense to the Borough.

In my opinion the shutting down of the work at 
this time will cause a large part of it to be done over
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again if the Borough determines to carry out the 
present plan. Respectfully yours,

CHAS. IPPOLITO

EXHIBIT. P. 43.
Res. Telephone 4332 Office Telephone 5062

CHARLES IPPOLITO 
General Contractor 

252 Main Street
Orange, N. J., March 5, 1917.

10 S. V. R. Martling, Esq.,
Chairman of Sewer Committee,
Ridgefield, New Jersey.
Dear Sir:

Answering further your letter of March 3rd, I 
think it will be a great mistake to complete the outlet 
sewer from the Disposal Plant, at the present time. 
If this is done the water will back up into the plant, 
at every high tide, and of course, do a great deal of 

; damage to the work already done.
If the sewer committee insists upon this being 

done, I will not be held responsible for the damage 
that will ensue. Yours very truly,

CHAS. IPPOLITO
EXHIBIT P. 46.

BOROUGH OF RIDGEFIELD 
NEW JERSEY
Ridgefield, N. J., March 8, 1917. 

Mr. Chas. Ippolito,
Contractor.

Dear Sir:—
Acting under the authority vested in me by Bor-

ough Council and upon the recommendation of Mr. 
Alexander Potter, Consulting Engineer, 50 Church 
Street, New York City, I hereby order you to stop 
at once all work on disposal plant.

Yours very truly,
S. V. R. MARTLING

40 Chairman, Sewer Committee.
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Was handed to me by Mr. Martling @  10 A. M.
Mar 8/17

With him was Chief of Police 
There were present Ziglor & Olmsted

EXHIBIT P. 47.
Res. Telephone 4332 Office Telephone 5062

CHARLES IPPOLITO 
General Contractor 

252 Main Street
Orange, N. J. March 9, 1917. 10

To the Mayor and Borough Council of Ridgefield:
This is to notify you that on March 8, 1917, I re-

ceived notice in writing from the Chairman of the 
Sewer Committee notifying me to stop all work at 
once.

In pursuance of such order I have stopped work 
but desire to take this opportunity to notify you that 
I will not assume any obligation for any damage that 
may be sustained to work already done. „

Respectfully yours,

EXHIBIT P. 44.
BOROUGH OF RIDGEFIELD 

NEW JERSEY
Ridgefield, N. J., March 5th, 1917 

Th is  is  t o  certify . That at a regular meeting of 
the Mayor and Council held on Wednesday evening, 
February 28th, 1917. it was:—

Re so l ve d . That the Committee on Sewers be and 30 
is hereby authorized to order Charles Ippolito to sus-
pend, until the next regular meeting of the Council, 
the work now being done under his contract with 
the Borough, if and when, in the opinion of Alex-
ander Potter Consulting Engineer it shall be desir-
able so to do.

Attest.
(SEAL) CHAS B WILSON

Borough Clerk.
40
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EXHIBIT P. 45.
Res. Telephone 4332 Office Telephone 5062

CHARLES IPPOLITO 
General Contractor 

252 Main Street
Orange, N. J.

S. V. R. Martling Esq.
Chairman oí sewer committee

2Q Ridgefield N J 
Dear Sir:—

Regarding the resolution passed by the Borough 
Council on Feb. 28th 1917 authorizing the sewer com-
mittee to direct me to stop work upon the order of 
Mr. Alex. Potter, Consulting Engineer 

I wish to notify you that I have received no notice 
in writing or otherwise from Mr Potter to stop work. 
The resolution does not authorize any change in the 
plants of the work. I must therefore continue to 

20 follow out the old plans until council orders other-
wise Yours very truly

Ridgefield, N. J., March 15th, 1917 
Mr, Charles Ippolito.

30 Main Street.
Orange. N. J.

Dear Sir:
I am instructed by the Mayor and Council to direct 

you to stop all work upon the disposal plant and to 
remove from the site of the work, forthwith, all of 
your plant and to render the borough a statement of 
the amount of material you now have on hand.

CHAS IPPOLITO

EXHIBIT P. 48.

BOROUGH OF RIDGEFIELD 
NEW JERSEY

40
(SEAL)

Very truly yours.
CHAS B WILSON 

Borough Clerk.

i
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EXHIBIT P. 49.

Res. Telephone 4332 Office Telephone 5062
CHARLES IPPOLITO 

General Contractor 
252 Main Street

Orange, N. J. April 12, 1917. 
To the Mayor and Common Council,

Borough of Ridgefield, New Jersey.
Gentlemen:

I beg to notify you, that pursuant to your order, 
I am about to dismantle my plant on the sewer dis-
posal contract, and I expect to have my entire plant 
out of there within a few days.

I beg to notify you also, that there is on the prem-
ises, material delivered to be used in the said con-
struction work, and that I do not intend to assume 
any liability over the said material against loss or 
damage which may arise by the elements of the 
weather, theft, or otherwise.

Of course, you understand that I am not dismantl-
ing my plant of my own volition but am doing so on 
your order to me in writing, as I have been at all 
times and I am still ready and willing to carry out 
my contract. Very truly yours,

CHAS IPPOLITO
Copy to the Mayor & Mr Blood

AS TO COUNT NO. 5.

This Count and Count No. 6 relate to a totally dif-
ferent matter than Counts 2 , 3 and 4. The claim 
made thereunder is for damages to the contractor for 
delays by acts of the Borough. The contract (Case 
p. 15) provides as follows: “ Order of Procedure” 
“ The Contractor shall begin and proceed with it only 
where directed and approved by the Engineer, who 
shall have the right to decide where and at what 
time each part of the work shall be undertaken and
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continued, provided he enables the Contractor to 
keep his working force fully employed.”

The Engineer ordered the Contractor to stop work 
on the foundation of the tank on September 23, 1916, 
(Case p. 89 1. 16). That stoppage continued until 
October 12,1916 (Case pp. 89 & 90). This was while 
the Engineer and the Borough were considering 
what they would do in relation to the pile founda-
tion. They began work again under what is known 

IQ as Order Number Two (Case p. 92 1. 16 seq.). On 
October 14, 1916, the Engineer again stopped them 
until the 9th of November (Case p. 93) when they 
again began the work under the specifications fur-
nished by the Engineer in pursuance to the resolu-
tion of October 25, 1916, of the Borough Council.

During these stoppages, the first of 16 days and 
the second of 23 days, the Contractor was compelled 
to keep and did keep his force and plant at the job 
but unable to work (Case p. 91). The expense as 
shown by the figures in the testimony of Olmstead 
(Case pp. 163-164) amounted to $1709.20 (See also 
Case pp. 90-93).

AS TO COUNT NO. 6

On March 8, 1917 (Case p. 210, Ex. P. 46, quoted 
above) a notice was served upon the contractor to 
stop the work at once, which he did, and on March 
15th, a week later, he was ordered to take his plant 
off the job (Case p. 211, Ex. P. 48). During the 
week from March 8th to March 15th the plaintiff’s 
plant was idle and in the bill covering the period 
from March 1st to March 18th (Ex. P. 39, Case p. 
204-205) are included the expenses incurred in main-
taining his force and his plant during that week.

The contractor was about to remove his plant pur-
suant to the notice of March 15, 1917 (Ex. p. 48, 
Case p. 2 1 1 ) when the Engineer, Blood, who had 

40 charge of the work under the contract and specifica-
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tions directed him not to do so and stated that the 
work would shortly proceed.

Mr. Ippolito’s testimony on this point (Case p. 136 
1. 35, etc.) is as follows:

Q Now, after you got the order finally to get off 
the job and move your plant, did you get off imme-
diately or not? A I did not, sir; no.

Q Why not? A Under the orders, verbal or-
ders of Mr. Blood.

Q To what effect? What did he tell you? A He 
told me that the borough—that he intended to go 
ahead with the work and finish it up» It was only a 
case that there was a little fight there in the Council 
at the present time, and he expected that the work 
would be resumed.

Q. And you kept your plant there on that ac-
count? A. I did, sir; yes, sir.

Thereupon plaintiff maintained his plant on the 
work until he became satisfied that the Borough did 
not intend to go on with the work and then he re-
moved it between April 17th and April 30th, and 
then for the cost of maintaining the plant on the 
ground up to April 17th, 1917, he rendered two bills, 
one from March 17th to March 31st amounting to 
$657.02 (Ex. P. 30, Case p. 193), and another bill 
bringing the account down to April 17, 1917, of 
$1240.26 (Ex. P. 31, Case p. 194).

As already stated, the testimony under the first 
count was permitted to go to the jury and a verdict 
was rendered the plaintiff which covered only the 
work done under the original plans and specifica-
tions None of the evidence to sustain the remaining 
counts went to the jury.

A motion was made on the close of the plaintiff’s 
case to strike out the testimony (Case p. 169 1. 40 
& pp. seq.) and at p. 185 1. 48 the Court converted 
that motion into a non-suit and granted a non-suit
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on all counts except the first count, which sought to 
recover for work done on the original plans and 
specifications.

LAW.

The point in the present case is the propriety, un-
der the testimony in the plaintiff’s case set forth in 
the record and referred to and epitomized above, of 
the granting of the motion for non-suit on all the 

» counts in the complaint excepting the first count.
The motion was to strike out the plaintiff’s testi-

mony. This the Circuit Court passed upon as a mo-
tion to non-suit (Case p. 185 1. 48).

It is not disputed that the plaintiff’s bid was the 
lowest bid under the notice to bidders, proposal and 
specifications, all constituting part of the contract, 
and all prepared by the Borough (Case pp. 8 to 23). 
But it is claimed that the provision for payment on 
the basis of cost plus 15%, as to work not covered 
by the original plans and specifications and by the 
“ contingent extras” (See Case p. 170-120 seq.) made 
the bidding non-competitive and the entire contract 
void.

This contention was based upon the three cases 
referred to in the argument on the motion (Case pp. 
169-185).

Browning vs. Freeholders of Bergen County, 
79 N. J. L. 494;

30 Hill Dredging Company vs. Ventnor City,
77 N. J. E. 467;
Eckert vs. Town of West Orange, 90 N. J. L. 545.

It was claimed that, under these cases, no recovery 
could be had on any part of the contract. The Court 
without giving its reasons, permitted the first Count 
to go to the jury and non-suited as to the rest, evi-
dently holding that under the law, the lump bid was 
competitive and the contract to that extent valid, 

40 under P. L. 1912, p. 543, which requires competitive
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bidding and the letting of the contract to the lowest 
bidder.

The cases referred to, and other cases in this State 
do not warrant the action taken. Hill Dredging vs. 
Ventnor City, relates solely to the power of a muni-
cipality to grant the privilege to lay pipe in or upon 
a public street.

Browning vs. Freeholders of Bergen, instead of 
being an authority in favor of the defendant is an 
authority in favor of the plaintiff. This Court there ^  
held that by virtue of the manipulations of the bids 
by the engineer, the bid instead of being awarded to 
the lowest bidder was in fact awarded to the highest 
bidder. It further held that the competitive feature 
of the proposal was the bidding invited for the entire 
work as specified, and that where there was such com-
petition on the entire work as specified, it was en-
tirely proper to call for unit prices as to unforseen 
work, as a protective measure for the benefit of the go 
contracting municipality. The language of the Court 
at page 497, is as follows:

“ While there is nothing in the statute that express-
ly authorizes a call for these unit prices, the demand 
for them, as a protective measure, to the public in 
the event of modification of the work to be done by 
the contractor, is entirely unobjectionable. Clearly 
this was the only purpose for such a demand as ex-
pressed in the present proposal. The competitive 30 
feature of the proposal was the bids (called in the 
proposal “ lump sum” bids) which each bidder was 
required to make for the completion of the entire 
work according to the plans and specifications ex-
hibited to all alike; the call for unit prices, on the 
other hand, was a protective measure in view of pos-
sible demands that might be made upon the success-
ful bidder when he should have become the contrac-
tor, for modifications, in the details of the contract, 
presumably not yet determined upon by the board 40
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and certainly not disclosed to the bidders, or to all of 
them alike.”

Eckert vs. West Orange, 90 N. J. L. 545, declared 
invalid a contract to collect and dispose of ashes and 
garbage, requiring the expenditure of over $500 be-
cause there had been no advertisements for bids 
whatever.

Under the Browning case, the contract in the pres- 
^  ent case is valid because it was let to the lowest bid-

der for the work called for by the plans and specifi-
cations. The provision as to “ Contingent Extras” 
calling for bids of specified quantities, were competi-
tive under all the decided cases. The insertion in the 
“ Proposal” of the provision that where the work was 
not included under the plans and specifications, nor 
under the “ Contingent Extras,” it should be paid for 
at cost plus 15%, was entirely a proper protective 
measure to insert in the “ Proposal” for the protec- 

201 tion of the municipality. These terms are all em-
bodied in the uniform “ Proposal”  prepared by the 
Borough and submitted to the bidders. Under the 
Browning case, therefore, the granting of the mo-
tion to non-suit on the Second and Third Counts was 
erroneous.

The leading cases in New Jersey bearing on this 
subject in addition to those above referred to, are 
the following:

gQ Case v. Trenton, 76 N. J. L., 696;
Hornung v. West New York, 82 N. J. L., 266;
Mackinnon v. Newark, 100 Atl. Rep., 694.

The latest case we have found in this State is 
Thompson v. East Orange, Sup. Ct. Opinion filed 
February 19, 1919, and at this time pending in this 
Court. In that case the contract did not embody the 
provision contained in the contract in this case.

In Case vs. Trenton, supra, this Court held that 
the statutory provision, such as is involved here, re- 

40 quired that all the bidders should be put upon the
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same footing. That was clearly the situation in the 
present case, where the “ proposal” was the same for 
all the bidders.

In Hornungvs. West New York, supra, the bidding 
was held not competitive because of the varying time 
of completion and the provision for an allowance 
based on such varying time.

In Mackinnon vs. Newark, supra, the contract 
was vitiated because different specifications were 
given to the different bidders.

As already said the cases above cited are barren 
of even a suggestion that a “ Proposal” such as is in-
volved in the present case made the bidding non-
competitive.

Judged by the standard of good sense it would be 
an astonishing thing if a municipality is prevented 
from protecting itself by providing in its contract 
that, if there arose a necessity for work, additional to 
that specified and necessary for the accomplishment 
of the purpose of the improvement, that as to such 20 ' 
unforseen work it shall pay for it on the cost-plus 
basis.

The contract under consideration only protected 
the municipality as to such unforseen contingencies. 
After providing for a lump sum bid for the work 
called for by the plans and specifications and for 
“ Contingent Extras,” it further protected itself by 
providing that as to the “ Contingent Extras” that it 
might have the option to pay for them either at the 
unit bid for “ Contingent Extras” or at cost plus 15%, 30 
whichever was the most advantageous to the Bor-
ough, and that any further unforeseen work should 
be paid for at cost plus 15%.

It would be an astonishing state of law if, after 
securing the competitive bidding on the work shown 
by the plans and specifications, and competitive bid-
ing on “ Contingent Extras” a municipal contract 
was void because a clause was inserted in the “ Pro-
posal,” submitted to all the bidders, which thus 
wisely limited the cost of any further unforeseen 40
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work necessary to complete the improvement de-
signed, to cost plus 15%. Our own decisions held no 
such doctrine, but on the contrary, in the Browning 
case this Court declared that such a feature was not 
only unobjectionable but was proper as protective 
of the municipality.

Our examination of authorities elsewhere has not 
revealed a case in which such a contract has been 
declared void, but we have found cases in which such 

10 a contract has been valid.
In Clark vs. City of Pittsburg, the Supreme Court 

of Pennsylvania, 66 Atl. Rep, at page 154 said:

A contract of a city of the second class for the 
construction of a reservoir, providing that the con-
tractor shall do such extra work as the director of 
public works shall require, and shall be paid a reas-
onable cost, plus 1 0 % for profits, and the use of tools, 
etc., was not in violation of Act May 23, 1874 (P. L. 
230) and Act March 7, 1901 (P. L. 20), requiring 

2q contracts of cities to be awarded to the lowest 
responsible bidder.”

At page 155 the Court said:

“ This provision, limiting the compensation to be 
paid for extra work, was known to all bidders, from 
the lowest responsible one to the highest, and was, of 
course, taken into consideration by them in submit-
ting their proposals; and it contravenes neither the 
letter nor the spirit of the act of 1874 or 1901. The 
contract itself was awarded to the lowest responsible 

30 bidder, and having been for the construction of a 
reservoir more than likely to require, from time to 
time, necessary extra work not definitely provided 
for in the contract, because not to be foreseen when 
it was executed, it would have been improvident on 
the part of the city not to have inserted the pro-
vision limiting the amount to be paid to the con-
tractor for the same. By fixing the limitation on 
the amount to be paid for extra work that might be 
required, the city did about all it could have done to 
protect itself from imposition by the contractor in 

4Q doing such work. It announced to the bidders, 
through its advertisement, what would be the defin-
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ite basis of compensation for the same, and in bid-
ding on the general work they knew exactly what 
profit there would be in the incidents to it, desig-
nated as extra work. If the city should not bp per-
mitted to insert in a contract for municipal improve-
ments a provision for the payment for extra work 
becoming necessary as the general work progresses, 
but must always award the same to the lowest re-
sponsible bidder, after advertisement for proposals, 
there would be inevitable delay in the completion of 
the work called for in the contract with no certainty 
of any saving to the city, but with likelihood of 
greater cost than if the extra work were done under 
a provision similar to the one in this contract; and, 
if each item of extra work should be awarded to a 
separate bidder, the confusion to follow in the gen-
eral work may be well imagined, even if the imagina-
tion of the distinguished counsel' for appellee is 
stretched in likening it in his brief to ‘the con-
fusion of tongues that occurred in the construction 
of the Tower of Babel’.”

In Allen vs. Rogers, 20 Mo. Appl. Hep. 294, a bid-
ding was upheld and a contract based thereon, under 
a statute like ours, where a “ proposal” was that the 
competitors “might be required to do such extra 
work in connection with his contract as the street 
commissioner might specially direct and if it should 
be of a kind for which no price was stated in the con-
tract the price should be fixed by the commissioner.” * 
It was argued that no bidder could know with a cer-
tainty, under such a proposal, the amount and quant-
ity of extra work he might be required to do, qr the 
price at which he might be required to do it and that 
a proposal of such an indefinite nature must neces-
sarily have the effect of stiflng competition and pre  ̂
venting persons from bidding who were not in the 
confidence of the officials having control of the work.

The Court upheld the contract and said:

“ The fact that such a clause is in the contract and 
thus made a part of the proposal, would not prob-
ably have the effect of deterring bidders and pre-
venting competition.”
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In Harrison v. City of Tampa, 247 Fed. p. 569, it 
was held that:

“ Where the original contract for the construction 
of a sewer, which was valid, authorized modifica-
tions, and they were made pursuant to that clause, 
failure of the municipality to advertise the modifica-
tions did not render the contract as modified, invalid, 
and hence a plea in an action on the contract, as 
modified, setting up that the modifications were in-
valid because made without advertisement, is defec- 

j q  tive and subject to demurrer.”

There are a number of cases laying down the 
broader doctrine that under a contract making no 
provisions for the ascertainment of the cost of addi-
tional work where in the progress of the improve-
ment the necessity of additional work, not covered 
by the plans and specifications, appears, it is not 
necessary to advertise for competitive bids under a 
statute such as we have in this state. The cases 

2q which we shall refer to point out the consequences 
that would happen if the law required such bidding 
and an independent contractor was thrust into the 
middle of the construction to do the additional work, 
under a bid lower than the original contractor, and 
they point out the embarrassment that would arise 
and the impossibility of carrying out municipal con- 

' tracts on such a construction of the statute, and hold 
that such additional work is not within the statute.

In Alsmeier v. Adams, 105 N. E. 1033, the Court
30 said:-

“ The argument carried out leads to the conclusion 
that, if any substantial part of such an improve-
ment should prove to be impossible of performance 
by reason of unforeseen obstacles encountered in the 
progress of the work, the board would have no au-
thority to arrange with the contractor for the com-
pletion of the contract by the use of some process 
other than that specified, even though the results 
from the substitution would be eminently satisfac-

en Thus, applying the argument, should the water
difficulties be such as to interfere with the construe-
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tion of but 100  feet or 10  feet of the sewer by such 
monolithic process, the board would not be war-
ranted in authorizing such 100  feet or 10  feet to be 
built by some other process, just as good, but would 
be required to stop the work and adopt new specifica-
tions, etc., for such portion of the sewer. It cannot 
be said that the board has authority of a certain na-
ture and scope when the affected part of the sewer is 
of a certain length and an absence of authority or 
authority of a different nature or scope when the 
affected part is of a different length. Hence, carry-
ing the argument to its legitimate conclusion, al-
though the unforeseen difficulties should interfere 
with the specified construction of but a compara-
tively inconsiderable portion of the sewer, the board 
would be required to re-advertise, etc., rather than 
authorize the completion of the work by some other 
satisfactory process. The argument advanced does 
not appeal to us as sound.”

Smith v. Sanitary District of Chicago, 108 111. 
App. 69. In the course of the work to be done under 
the contract there considered, it became necessary 
to do additional work in the form of building em-
bankments. Speaking of this point the Court said:

“ The amount involved in a change or extra work 
does not determine whether the work comes under 
the inhibition of the sanitary district act, as is illus-
trated in this very case—a proposed change from 
dry fubble wall to a cement wall. The construction 
of these embankments was treated by the parties as 
extra work which became necessary and for which 
the parties had a right to stipulate under the re-
served power in the original contract.

“ The parties to this contract were confronted with 
this situation: The necessity of the embankments
over sections 14 and 15 was not anticipated, but later 
become apparent. * * * It was found that this nec-
essary work could be completed over section 14 with-
out cost to the District, by adding but sixteen cents 
per yard for the material necessary to extend the 
embankment over section 15. Under the powers re-
served in the contract and owing to the nature of 
the work, it is our opinion that it may properly be 
classed under the head of necessary and extra work, 
for the doing of which ample power was reserved in

IQ
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the contract, and was incident to the very character 
of the undertaking. We are, therefore, of the opin-
ion that the evidence bearing upon the issues in the 
case involving the embankments should have been 
submitted to the jury.”

In City of Chicago v. McKechney, 91 111. App. 458, 
the Court said:

“ A change of direction in the tunnel and a change 
in depth might not under ordinary conditions make 
a material change in the cpst of the work. It was 

10 because the formation of the underlying strata 
proved to be such that, as there is evidence tending 
to show, a new material not considered by either 
party when the bids were made and the contract 
awarded, was unexpectedly encountered. This was 
more expensive material in which to construct the 
tunnel. The alterations which brought the tunnel 
into this material did therefore increase the expense, 
but this did not annul the original agreement and it 
became the duty of the commissioner to ‘determine 
the value of the work so added/

9(] “ To have re-advertised and let a new contract, the 
work having been partly finished, new conditions 
arising for which the contractors were not responsi-
ble, would have been impracticable. It would have 
involved a practical abandonment of the contract, 
exposed the city to payment of damages, created con-
fusion, litigation and delay. The emergency which 
had arisen was incidental to the prosecution of the 
work. * * The arrangement was not a new con-
tract for new work within the meaning of the statute 
to cost more than $500. It was an agreement to pay 
a certain extra sum per cubic yard for excavation 

30 and extra masonry so long as the tunnel should con-
tinue in that particular material, which was appar-
ently uncertain.”

In Meyers v. Wood, 173, Mo. App. 564, 158 S. W. 
909, a public improvement contract provided that 
the sewer contemplated should be built along the 
center of Main Street. While the work was in pro-
gress, the contractor encountered extensive deposits 
of limestone, and high pressure water and gas mains. 
For the work to proceed further along such a street 

40 would have necessitated blasting to such an extent
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as to be very expensive, and there would have been 
danger of bursting said water and gas mains, for the 
consequent damage to which the contractor would 
have been required to pay. In consideration of the 
situation, the City Council authorized the contractor 
to detour the sewer around through an alley, a dis-
tance of 1100 feet. In a direct proceeding, brought 
by the property owners to cancel the tax bill issued 
on account of said improvement, arguments were ad-
vanced in support of the proceeding, substantially 
the same as here, to the effect that the acceptance of 
the sewer was void, because the City Council exceed-
ing its power in authorizing the change in route; that 
there should have been a new ordinance, a re-adver- 
tisement, and a reletting; that, had it been known 
that the sewer was to be built through the alley 
than along the street, perhaps there would have been 
other bidders, etc., and that as a consequence the 
property owners were deprived of the benefit of com-
petitive bidding, etc. In sustaining the action of the 
City Council the Court said

“ These contentions all raise but one question, and 
that is concerning the power of the city and its of-
ficials in making the change to the alley instead of 
requiring the contract to be carried out and the 
sewer built along Main Street.

*  H« *  *  *  He *  *  *

'“ Certain latitude in judgment must in all public 
improvement be left to the officials, who are intrust-
ed with the power of seeing that it is done. There 
is no reason to allow them a discretion or the exer-
cise of their judgment, where the thing which they 
change was and could be definitely known at the 
time of the letting of the contract. There is a rea-
son, as before stated, why they should be allowed to 
exercise their judgment when they are dealing with 
a subject which necessarily develops unknown con-
ditions and predicaments as the work progresses.
H5 •!» H* «!• •!» H» H»

“ To our minds such, change was merely a varia-
tion of the plans as originally made, which variation 
was made to overcome the difficulties found to
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exist on Main Street, and such an exercise of judg-
ment would not for one moment be questioned, were 
it made between private persons. The sewer as con-
structed served every purpose and use intended un-
der the ordinance and contract as originally made.
* * * After all, it must be borne ih mind that con-
tractors and city authorities are only human; and 
they should be held to no higher duty in the use of 
good sense or good judgment than the ordinary run 
of men. The opinions holding that strict compliance 
with the law is necessary in order to bind the tax- 

in payer on a special tax bill, as we read them, mean a 
substantial, sensible, business-like, compliance—a 
practical rather than a theoretical compliance—and 
courts should view these relations as practical men 
rather than as theorists.”

In Board of Comm. v. Gibson, 63 N. E. 982, at 
985, the Court said:

“ Appellant contends that its demurrer to each 
paragraph of the complaint should have been sus-
tained for the reason that, as it must have been 

2q known that the proposed work would cost to exceed 
$500, the board should have caused plans and specifi-. 
cations thereof to be prepared, and given notice of 
its purpose to let a contract for such construction, 
in accordance with the statute then in force. Sec-
tions 4243, 4244, Rev. St. 1881. This is practically 
an effort to set up the defense of ultra vires to a con-
tract that has been fully executed by the opposite 
party. Such a claim, when, ex aequo et bono, the 
corporation ought to pay, is odius. The statute re-
ferred to was intended as a safeguard of the public 
interest, and we are disposed to enforce it according 

30 to its spirit. We do not think, however, that it was 
intended to aprly to a case like this, where a sudden 
and unforeseen emergency confronts a board of com-
missioners after it has regularly let a contract for a 
public building, and where it is to be desired to avoid 
delay, and not to put a new contractor on the work, 
but to have the work continued by the general con-
tractor for the construction of the building. In such 
a case, where it can be said that the new work is 
but an incident of a work before regularly contracted 
for, and where it does not appear that the act of the 
parties was a mere effort to evade the statute, we do 

40 not think that the statute is applicable.”
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In a situation, such as existed in the present case, 
when there arose the emergency, shown by the above 
State of Facts, good sense justified the application 
of the provision inserted in the “ Proposal” protect-
ing the Borough by fixing the price of the additional 
work at cost plus 15%.

In all the cases where there was a provision in 
the contract fixing the price for unforeseen addi-
tional work to be done under a contract, courts have 
uniformly held the contract not void because non-
competitive.

The cases last above referred to hold that even 
where there is no provision in the contract fixing the 
price of such additional work, nevertheless in an em-
ergency, such as existed in the present case, the stat-
ute does not apply and a contract may be made with 
the original contractor to do the additional work to 
meet the emergency, without advertising for bids.

The law is settled that even an orfginal contract is 
not within the statute and advertisement for com-
petitive bids is not necessary to the making of a con-
tract by the Municipality where the work is called 
for by an emergency.

Dillon on Municipal Corporations, 5th Ed. Sec. 
802, at page 1200 , discussing this subject, says:

“ Emergency has been recognized as a ground for 
the exception. The nature of an emergency which 
will justify the making of a contract without adver-
tisement and competitive bidding is illustrated by 
the necessity of preventing a city from being left in 
darkness through failure to light its streets, etc. 
* * * But every supposed emergency will not be con-
sidered as furnishing an excuse for failing to comply 
with the terms of the statute. If it is possible for 
the Municipal authorities to meet the emergency and 
protect the city interests whilst still observing the 
forms prescribed by law, then the provisions of the 
statute must be complied with. The correct rule is 
that the Municipal authorities have power to meet 
any emergency which may exist without complying 
with charter provisions requiring advertisement, but 
they must satisfy themselves and be able to satisfy
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the courts that the emergency is such as to prevent 
them from complying with these provisions.”

The cases last above referred to, which point out 
the impracticability, when in the midst of the per-
formance of a contract of injecting a new contractor 
under a competitive bidding for the additional work 
called for to meet the emergency, have done no more 
than to apply to such a situation the doctrine already 
established in regard to making an original contract 

*Q without regard to the statute where an emergency 
exists.

It has been stated again and again that the pur-
pose of the statute is to secure for the Municipality 
its improvements at the lowest possible cost and to 
prevent dealings, after a contract is made, between 
contractors and officials, by which the city may be 
mulcted.

The statute ifnder settled rules would always be 
considered in the light of evils to be remedied there-
by. In the present case the “ Proposal” and contract 
provided a fixed price for every possible contingency 
that might arise in the completion of the Disposal 
Plant.

The contract cannot be assailed as exposing the 
Municipality to any of the evils sought to be over-
come by the statute.

The additional work done, for which recovery is 
sought on the Second Count and Third Count, was 

3Q ordered on the recommendation of the Engineer by 
formal resolutions of the Borough. The Borough 
fully recognized the emergency that had arisen and 
provided for it ih accordance with the provisions of 
the “ Proposal” common to all the bidders.

Under the authorities in this State; under the doc-
trine of the cases cited, holding distinctly that such 
a provision as is here attacked, does not prevent 
competitive bidding; under the citations above as to 
the consequences of denying the Municipality the 

40 right to agree with the contractor to do the addi-
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tional work required to meet an emergency, it seems 
to us that the non-suit*ordered on the Second and 
Third Counts, for the additional work ordered by the 
Municipality and done by the contractor, was er-
roneous.

Under the doctrine on which these non-suits were 
rested, it would be practically impossible for a Mu-
nicipality to meet an emergency unprovided for by 
plans and specifications of a contract. « The Munici-
pality would have to stop the work, call for bids, 
which under our statute P. L. 1912, p. 593, requires 
two weeks’ advertisement, and then have another con-
tractor, who was the successful bidder, injected into 
the middle of the work, subject itself to the original 
contractor for the delay, and when the intervening 
contractor had finished his work, have the original 
contractor go on and complete it. Such a result 
seems to be a complete argument ab inconvenienti.

The testimony in the case makes it evident, that 
but for the ruling on the question of law there was 
evidence fqr the plaintiff that would take the case 
to the jury.

As to the non-suit on Counts No. 4, No. 5 and No. 
6, the Trial Court gave no reasons for granting the 
non-suit as to these Counts. We do not see, even if 
it could have been correctly held that the contract as 
to the additional work on which Counts 2 and 3, dis-
cussed above, were based, was void because there 
were no competitive bids as to such additional work, 
how that could affect the claim of the plaintiff, if 
established by facts, for his materials appropriated 
by the Municipality without payment therefor; or 
how it could have affected any claim he established 
for damages occasioned by delay caused by the Mu-
nicipality ; or his claim for damages arising by inter-
ference, on the part of the Municipality, with the re-
moval of his plant from the job.
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As to Count No. 4, the evidence cited above, shows 
that certain property, lumber, cracked stone, etc., 
owned by the contractor, not included in any claim 
under the contract, or for the additional work on 
his part, was appropriated by the Municipality, and 
a part of it sold and the money turned into the Bor-
ough Treasury, and another portion, consisting of 
stone, used by the Borough in the repair of its streets 
and the balance still held by the Borough as its prop-
erty. On this Count and on the evidence produced 

"  on behalf of the plaintiff, which would have carried 
the case to a jury, the Court ordered a non-suit. A 
case presenting much the same situation is City of 
Elgin vs. Joslyn, 26 N. E. 1090, last clause of opin-
ion on page 1092. There, “when the plaintiff quit 
the work begun by him, he left in the hands of the 
City certain material, tools and machinery. The ma-
terials were used and the tools and machinery were 
destroyed by the City in the completion of the work.” 

2q The Court sustained judgment for the plaintiff. 
Under the facts proven in the case and cited above 
under the heading “ Facts,” the judgment of non-suit 
on this Count was erroneous.

As to Count No. 5, we do not see how any legal 
invalidity of the contract, if such exists, as to the 
additional work, could affect the liability of the Bor-
ough for delay it caused the contractor in the per- 

3Q formance of the work called for by the plans and 
specifications bid upon. The express provisions of 
the contract (Case 15, 1. 8 ) are that the Engineer 
would have the right to decide where and at what 
time each part of the work was to be undertaken 
and continued, provided “ he enables the contractor 
to keep his working force fully employed.”  The evi-
dence shows that the delay of a month or more was 
occasioned by the action of the Engineer and Bor-
ough, cited in the “ Facts” above, and shows the cost 

40 to the contractor of this delay.
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The law seems to be settled that for such delay the 
City is liable—

“ The City is liable in damages to a contractor for 
preventing him from completing an improvement or 
for losses caused to him by its fault or neglect and 
in case the contractor is delayed by the default of 
the City he may abandon the work or claim damages 
caused by the City’s fault.”

28 Cyc. 1058.

This seems to state the settled law. Where a Mu- j q 
nieipality by its action causes the work to be done 
by the contractor to be more expensive than it would 
be, as called for by the terms of his contract, it is 
liable for the additional expense.

Sheehan vs. Pittsburgh, 62 Atl. Rep. 642;
Mayor & Council of Baltimore vs. Clark, 97 

Atl. Rep. 911;
Marshall vs. City of San Antonio, Texas, 63 

S. W. 138;
Messenger vs. Buffalo, 2 1  N. Y. 196; 20
Holland vs. Mayor &c. 130 N. Y. 631; 20 N.

E. 856.

Under the cases and evidence, this Count should 
have gone to the jury and the non-suit is erroneous.

As to Count No. 6, we do not see bow any legal 
invalidity o f the -contract, if such exists, as to the 
additional work could affect the liability of the Bor-
ough for damages resulting from retaining the 
plaintiff’s plant upon the work, and keeping it idle. 30 
It was thus idle from March 18 to March 31 or later, 
and the damages to the plaintiff were shown by the 
evidence. The plant was retained there after the no-
tice from Borough Clerk (Case p. 211-Ex. P. 18) by 
virtue of the order of Mr. Blood, Engineer in charge, 
quoted in the above “ Statement of Facts.” Under 
the specifications, the Engineer had the power to give 
orders to the contractor as to what part of the work 
should be undertaken and continued, and where it 40
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should be undertaken and continued (Case p. 15,
1. 10). Pursuant to the direction of Engineer Blood, 
who acted under the direction or the authority given 
him in the contract, the contractor kept his plant 
idle, and on the work, with damage resulting to him 
as above set forth.

Under the authorities quoted above in the discus-
sion as to Count No. 5 the evidence on this Count 
should have gone to the jury and non-suit was there-
fore erroneous.

We respectfully submit that the record shows that 
there was evidence that should have gone to the jury 
on each of the Counts, and that the judgment of non-
suit on each of these Counts should be reversed.

HOWE & DAVIS,
20 Attorneys of Plaintiff.

E d w a r d  M. Co l ie ,

of Counsel.
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N. J. Court of Errors and Appeals

Ch ar l e s  Ippo l it o , I
Plaintiff-Appellant, I

vs. > On Appeal.

Borou gh  of  Rid g e f ie l d , \
Defendant-Respondent. ]

REPLY TO RESPONDENT’S BRIEF.

Respondent’s brief makes the following admis-
sions :—

1. That the appellant was the lowest bidder for 
the work called for by the “ Proposal, (Brief p. 8 , 
1. 30) where it is stated, referring to the lump bid, 
“ which was the lowest competitive bid.”

2 . That the unit price bid for “ Contingent Ex-
tras” was a competitive bid, (Brief p. 6, 1. 2-10), 
which is undoubtedly settled law.

3. That the respondent broke the contract and 
stopped the work (Brief p. 2, 1. 5 and p. 18, 1. 33), 
where it is stated that the contract was “ broken by 
respondent.”

4. That the plaintiff’s contract required appellant 
to build the sewage plant complete “ in accordance 
with the original plans and specifications” (Brief p. 
3, 1. 25 and 26).

The Respondent’s Brief ignores:—
1. The law established in the cases cited in the 

principal brief of appellant, holding that where ad-
ditional work is required by reason of unforseen 
emergency arising in the progress of the work, the 
contract need not be interrupted and competitive 
bids procured for such additional work required to 
meet the emergency.

2. The doctrine laid down in Clark v. Pittsburg, 
(appellant’s Brief p. 30), where it was held that a
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contract providing that the contractor shall do such 
extra work as shall be required, and shall be paid 
for the same, the reasonable cost plus 10 %, is not in 
violation of a statute requiring contracts to be 
awarded to the lowest responsible bidder.

3. The doctrine laid down in Smith v. Sanitary 
District of Chicago, (Appellant’s Brief p. 3 3 , 1. 23, 
seq.), where it is held that “ the amount involved in 
a change or extra work does not determine whether

10 the work comes under the inhibition of the law.”
4. The doctrine laid down in Browning v. Free-

holders, (Appellant’s Brief p. 27), that the competi-
tive feature is the bid on the entire work; and that 
it is entirely proper for a municipality to protect 
itself by calling for unit prices without specific 
quantities, which is in all respects akin to cost plus 
15%.

5. The doctrine laid down in Clark v. Pittsburg, 
(Appellant’s Brief p. 30), that where you have a

20 cost plus” clause in a contract, for the protection 
of a municipality, it does not make the bidding non-
competitive, because, as stated in that case, “ This 
provision, limiting the compensation to be paid for 
extra work, was known to all bidders, from the low-
est responsible one to the highest, and was, of course, 
taken into consideration by them in submitting their 
proposals; and it contravenes neither the letter nor 
the spirit of the act, etc.”

30
COUNTS 2 AND 3.

The respondent s brief, as does the entire record, 
shows conclusively that the Borough of Ridgefield 
encountered in the building of this disposal works, 
an actual emergency calling for immediate action to 
prevent a catastrophe to the Imhoif tank like that 
which befell the Imhoif tank at Fairview. There 
is no suggestion in the Brief or in the Case, but 

40 that the action of all the parties was in perfect good
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faith, in the effort to meet the impending emergency.

It must be remembered that the only change made, 
so far as the Imhoff tank was concerned, was to 
strengthen the foundation to make certain that it 
would support the tank as originally designed. The 
large cost was occasioned by the point in the work 
at which the emergency appeared. Had it appeared 
before the original foundation was completed, it 
would have been a simple matter, but appearing as it 
did, after the original foundation was practically 
completed, it required the entire removal of the work 
already done, and the building of the strengthened 
foundation, consisting of 104 piles, larger and 
stronger than the first piles, and driven by jetting 
as well as by using a steam hammer.

A like situation would be this: If a public build-
ing, such as a city hall or court house, in course of 
construction under contract awarded to the lowest 
bidder, were designed with a roof to carry a dome, 
and when the roof was completed, it was discovered 
it was not strong enough to carry the dome, and the 
first roof had to be taken down and a more sub-
stantial one erected, it is readily seen that the cost 
of the building would be largely increased. Could 
it, in such case, be contended that the contract for 
taking down the first roof and putting up the new 
roof would have to be let by competitive bidding, 
and the original contractor be compelled to stop his 
work and hold his working force until a new con-
tractor had taken down the old roof and put up the 
new, and then erect the dome on the new and 
stronger roof?

Under the Freeholders act, there is a like pro-
vision in relation to competitive bidding. If a barge 
should run into a drawbridge, and so injure it as 
to stop all traffic over the bridge and on the river, 
through the draw, could it be contended that the 
Freeholders must advertise for bids for the specified
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period and let the contract for repairs to the lowest 
bidder ?

If a contractor laying a pavement in a public 
street, as the lowest competitive bidder, encountered 
the emergency of a bursting water main,—through 
no. fault of his,— could it be contended that the mu-
nicipality would have to hold up the work and the 
repair of the damage until it advertised for and se-
cured bids, if the cost exceeded $500?

Such is not the law. The statute does not apply 
m such a case.

Appellant’s Brief, p. 37, citing Dillon, states that 
“ emergency has been recognized as a ground for the 
exception” for the making of an original municipal 
contract without advertising and competitive 
bidding.

Respondent’s Brief, p. 11, quotes from Eckert v. 
West Orange, as applicable to the present case. We 
have pointed out in our Principal Brief, that the 

20 Eckert case has no relation to this case.
There is no danger of the doctrine contended for 

by the appellant, opening the door to evasion or nulli-
fication of the statute relating to competitive bid-
ding, for wherever there does not appear an actual 
emergency the doctrine contended for does not apply. 
The doctrine is illustrated by the cases cited in our 
Principal Brief. Here, in setting up this defence, 
the municipality is acting in bad faith, having recog-
nized the existence of the emergency, passed the 

30 resolutions directing the work to be done, permitted 
the contractor to spend his money, it now sets up the 
statute, and ignores the emergency theretofore rec-
ognized by its resolutions.

On p. 12 of Respondent’s Brief, the case of Gillen 
v. Spring Lake is referred to. It has no bearing 
upon any phase of the question now before this 
Court, but construed a statute relating to the adop-
tion by the voters of a sewerage system.

On p. 11,1. 4 of Respondent’s Brief, it is said “ they 
(the Borough) abandoned the original plan.” This
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is repeated p. 13, 1. 24. The Borough did not, in 
fact, do any such thing. They merely took out the 
old foundation and put in a new one for the purpose 
of carrying out the orginal plan of building an Im- 
hoff tank.

In relation to Count 3, the Respondent’s Brief 
states, p. 1 2 , seq., as follows:—

“ This count is for labor and materials furnished 
in constructing the sludge beds- of reinforced con-
crete instead of cinders sealed with clay; the change io 
having been ordered by respondent’s Engineer after 
the contract was made, involving an expenditure of 
$1,885.17.

“ The order (P14) makes reference to appellant’s 
unit price bid under contingent extras for concrete 
and for timber for forms, and fixes a price for re-
inforcing steel without reference to the bid in any 
way whatever, obviously because there was no price 
for steel fixed by appellant’s bid. These prices for 
concrete and timber do not support this count be-
cause they were prices bid for contingent extras on 
the work as originally planned and bid upon, and 20 
not for concrete and forms for an entirely different 
kind of structure.”

This relates to the sludge bed, and the change there 
also was occasioned by an undisputed emergency. 
There was no change in the size or shape of the 
sludge bed, but in the materials of which it was com-
posed. Such emergencies were provided for by the 
bids for given quantities of “ Contingent Extras,” 
and the contract by that provision, as well as the 39 
provision in relation to work other than “ Contingent 
Extras,” to be paid for at cost plus 15%, obligated 
the contractor to do such additional work for the 
compensation provided in- the contract wherever an 
emergency required such work in order to complete 
the Imhoff disposal works. The price for re-inforced 
steel was fixed by the contract at cost plus 15%.
But on pp. 13 and 14 Respondent’s Brief speculates 
as to what it was “ conceivable,”  that contractors 
might have done if they had been able to forsee these 40
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emergencies. Such speculations cannot be indulged 
in under well settled rules.

The foregoing disposes of that portion of Re-
spondent’s Brief which discusses Counts 2 and 3.

COUNT 4.
Respondent’s Brief, on p. 15, discusses Count 4 

of the complaint. The discussion there would lead 
to the conclusion that there was a jury question. It 
is argued that this claim was included in Count 1. 

^  It could not have been, because it is made the sub-
ject of a separate count,— Count 4,—the subject mat-
ter of which was materials which would have been 
left over after the completion of the job, to the point 
where the contract was broken and the work stop-
ped by the action of the Borough, without any fault 
of the contractor. It was “ salvage” (Case p. 98) and 
when appropriated by the Borough, as it unquestion-
ably was, its value could be recovered upon a quan- 

20 turn* meruit, under well settled principles.

COUNT 5
Respondent’s Brief p. 15, discusses Count 5. Of 

course it is well settled as shown in our Principal 
Brief p. 40 seq., that the contractor can recover for 
delays occasioned by municipal action and without 
fault on his part.

Respondent’s Brief (p. 17, 1. 10) carries the doc-
trine contended for by the Respondent to its legitim- 

30 ate conclusion and says that the plaintiff cannot re-
cover under this count for delay, because “ no price 
for wages of employees and rental of apparatus by 
reason of delays, is fixed by the competitive bids.”

“ To hold respondent liable on this count would be 
to admit its power to pay for furnishing such ma-
terials, supplies and labor without fixing a price by 
competition as required by the statute. This would 
permit a municipal board so inclined to evade the 
legislative mandate by increasing the price fixed by 
competition by the device of delaying the work from
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time to time and paying either the reasonable value 
or a price fixed by agreement without competition.”

The above appears to bring the argument pretty 
close to reductio ad absurdam.

COUNT 6.

Respondent’s Brief pp. 17 and 18, discusses Count
6 . It is in error as to dates. On March 3 (not 31) 
the appellant was instructed to stop work on the 10 
foundation of the tank and proceed With the outfall 
from the tank to the river. He did not decline to go 
on with the outfall, but suggested the inadvisability 
of it. He was ordered, on March 8 , to stop all work, 
and on March 15 to remove his plant from the job.
The correspondence and notices are set out in full 
on p. 17 seq. of appellant’s Principal Brief and Case
p. 206-211.

He was entitled to recover for the delay. We have 
argued in our Principal Brief (pp. 41 and 42) that he 
was required to follow the orders of the Borough 
Engineer.

Respondent’s Brief (p. 19) under the caption of 
“Reply to Appellant’s Brief,”  argues that the ap-
pellant’s view amounts to a modification of the 
statute. The cases in our Principal Brief show that 
the doctrine contended for is not a modification of 
the statute, but that the statute does not apply to 30 
a situation such as is shown to have existed in this 
case.

HOWE & DAVIS, 
Attorneys for Appellant.

Ed w a r d  M. Co l ie ,

Of Counsel.
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