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TOWNSHIP OF JACKSON ,__..

. OFFICE OF THE TOWNSH!P ATTORNEV S
MUNICIPAL BUILDING - R. D. 4. BOX 82
’ JACKSON., NEW JERSEY 00827 - :

7/;,\. SR . : e v RIS o Mo rR ,.3“',’5' ) :
» WSH":A“'O&':EY ] : ) - ‘ (ot R ¥ 4 to -~ Q01928-1200

- March 26,1982

:;Paschon Feurey & Kotzas
1005 Hooper Avenue
. Toms Rlver, New - Jersey 08753

- Att: Steven B Kotzas Esq. '
B Re: Townshlp of Jackson Ve American Home Assurance Co.
Dear Steve:

In accordance with your request, I hand delivered to your
~office this morning photocopies of the records of the. ‘
Township Treasurer's office indicating amounts paid in
connection with the defense of the Legler litigation.

' Accordlng to my calculations, the Townshlp has 1ncurred
legal expenses of $306,506.63 and engineering and other
expert expenses in connection with the defense of thls matter
in the amount of $412.682.64.

In addition to the above amounts, there is an outstanding
voucher for legal expenses dated February 26,1982 in the

amount of $14,578.92 which has not been pald, and an
outstanding voucher for engineering services dated March 1,1982
‘in the amount of $12,426.53 which has not yet been paid.
According to my calculations, the total amount expended by

the Township in defense of this matter is $746,194.72.

‘According to Township reoords,‘ohecks totaling $50,000.00
- were received by the Township in December,l981 to defray
‘a portlon of the total amount expended

'-Klndly advise me if you have any questions regardlng the
above or whether you require any addltlonal znformatlon.‘

Very tr@yours ’

" JOSEPH F. MARTONE
- Township Attorney =

JFM is -

cc: Township Commlttee
-Township Clerk
Business Administrator
‘Treasurer ’
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3,o8CcHON; FEUREY & KOoTZAS

CAtlomey ol Lo

IOBERT V. PASCHON o _
.DWARD T. FEUREY ¢ :
ITEPHEN B. KOTZAS

SARRETT L.JOEST, IX ] .-July 14, 1982
CARL F. BOOK, JR. : j -
IEANNETTE C.KELLINOTON

"~ (a01) 341-3800
1008 HOOPER AVENUEK
TOMS RIVER, NEW JEASEY 08782- 838!

OUR FILE NO.

'M:M-zn N.J. AND D. C. BARS

Superlor Court of New Jersey
Office of the Clerk
Law- D1v;51on '

CN 971
. Trenton, NJ 08625

130

RE: Township of Jackson and Theodore Beekman, et als. v
. Docket No.  American Home Asgurance Co., et als.
: L—29236-—80 RN .

tlemen: , _ ' 9
; : _ I

Wuh reference to the above-capuoned matter, cnclosed herevmh please find the following:

__Acknowledzemcm of Service . _Nonae of Motion
—Affidavit .~ ————Notice to take Depositions ‘
~—Answer : : _XXX Order compelling payment of defense costs
. Answer to Interrogatories ——Pretrial Memorandum ' ,
—Check # - for$ ——Proof of Mailing
—Complaint ———Release
—Consent Judgement —Request to Enter Default
—Counterclaim «—3tipulation Extending Time
{-Envelope for return ' . -em—Stipulation of Dismissal
—Interrogatories . e——Summons
~Judgement — ‘ ‘ \I ED
| | . N 2 ) R
arding said matter, would you kindly: : R '\98'2-

. | . ( 7 . gt . OR“QL \ \
——Centify for trial - ) s ¥ Moy .
.—Charge fee to our account - v ng\‘:-i_ff_""b IS et Ji

ﬂ“ . . . “Wv' . AR
T:__F‘ile and return copy marked *‘Filed"’ OAS F O o :
—‘sfm and fﬂ.\lrﬂ X . o . . ’ m‘ - fn‘i"- & .--.-_.—::—.‘:g
..Sign, file original and return copy marked *‘Filed . waih- \‘// sk

' . : O o Vite o

Very truly yours, . - ' B o i o ;

* so-..-.._,_, L"n falsesr i

- Others i

lm FG\U!’ & Kotzas m Worm, _f "j-”-» T

limmwaw {_2* --.--._-..--‘.-i

Building despecio;._ i .. 4

. Lo of feealth _._f,____._‘__,__,,,“
B . By: _ STEPHEN B. KOTZAS :
s - r5X —

AT L smemmen b RS ST Lm0 s e s et T



- leascHoON, FEUREY & KOTZAS, ESQS.
111005 Hooper Avenue

o maa .
"Tom
hoi

S
ks

Al

oms River, New Jersey.A08753 ST
(201) 341-3900 ‘

" AtCOrneys for Plaintiff

" ITHE T(MNSHIP-:OF JACKSON,'ét al., : SUPERIOR COURT OF NEW JERSEY

LAW DIVISION: OCEAN COUNTY

‘Plaiatiff : B
and : ' DOCKET NO, L-29236-80
HEQDORE R. BEEKMAN, et al.,  :
< | L . CIVIL ACTION
Plaintiff- . _ o
Iatervenors ' - ORDER

vs

RICAN HOME ASSURANCE COMPANY

fet al.,

Defendants

.~THIS,MATTER Being;openéd‘to the Court by Paschon,
eurej § Kotzas; Robert V; Paschonvqyd Stephen B. Kotzas
ppearing as counsei for‘thé_pléintiff; Donald Mariin, Ivan Rubi
'nd Arnoid Lakind'éppearing aé‘couhsél for pléintiff-intefvenors

effrey Kadish appearing on behalf of defendant Insurance Compan

o 1 - |



. “:"/ : v ‘ v
of North America Francis Wolff appearing on behalf of defendant,»

United States Fidelity and Guaranty Company, Harry Osbornea
_appearing on behalf of defendant Continental Insurance Company;
ohn Petras appearing on behalf of defendant National Indemnlty
n’COmpany, Robert Fe. Novins appearing on behalf of defendant St.

- {Paul Fire and Marine Insurance Company; Jamea P.,Richardsnn»
5’ppearing on behalf_of_defendant American Hotor;stajlnsurance
ompany; and George‘Connellappearing,nn_beha;fdpﬁrdefendant,
Continental'Casualty Company on motion by the‘plaintiff, Township
Eof Jackson, to enforce-litigant's rights and the Court ha?ing
'Lonsideredbthevmotion, certification, exhibits and argumeats

df counsel, and for good canse shown; | |

- 1IT IS on this: 9%’} of July, 1982;

f -  ORDERED that the defendants shown hereafter pay the

plaintiff, Township of Jackson their applicable percentages, of
the costs of defense incurred by the Township of Jackson for the
defense of the actions captioned Adelung, et als, vs Township of

| . ,
Jackson, et als, vs ABC, Inc., et als,, Civil Action No. 79-2613

"and Ayers, et als,, vs Township of Jackson, et als,, vs ABC, Inc.,

et als,, Civil Action No. L-5808-80, in accordance with the Courts
Order of September 1, 1981, with credit being given for all monies

|previously paid by United States Fidelity and}Guaranty'Company




.i~f and Insurance Company of North America. ,71"

1T IS FURIHER ORDERED that the defendants indicated
herein pay the indicated percentages of defense costs, which is
based on the periods of coverage by each commencing February 11
f1972 and ending October 7, 1980: T e
PERIOD OF 7DAYS:0F‘iA:PERtENTAGE OF

CARRIER ‘ B COVERAGE" , COVERAGE DEFENSE COSTS
r_g Continental Insurance '3/15/72fe I : N 365'_ 11.543%
Company B 3/14/73 R AT A L
lunited states Fidelity 3/15/73 - 2,399  75.869%
|l and Guaranty Company  3/15/79 | T .
3/14/80 =
| ) 10/7/80
JaCkson‘Township s 2/11/724_1va  33 1.045%
. - : . 3/14/72 L | ‘ o » B
Insurance‘Company’of 3/15/79 -~ 365 11.54321
North America 3/14 /80 ‘
- Torals o 3,162  100%

IT IS FURTHER ORDERES thurt-the~{ssue’ L paytient=of=the=
costs of defense of the Township of Jackson by the primary |

carriers in the action captioned The State of New Jersey,

Degartmegt of Egvironmental Protectiog vs The Township of
Jackson, et als.L Civil Action No. C-2149-79 and the costs and

".y fees incurred in the prosecution of the instant action, together
o w1tb interest-on'defense costs incurred‘by The Township in all
Il actions, are reserved pending further order of the Court; and

IT IS FURTHER ORDERED, the vouchers submitted by The

S SR g S R L A O — NP
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Tt

| Township of Jackson in the Ax S, et als., ve Townshig of Jackson, |

et als., vs_ABC, Inc., et als.i and Adelungl et als.L vs_Township

llof Jackson; et -als,, vs ABC, InclL et a].su nctionl shall be paid

y the Continental Insurance Company, United States Fidelicy and
uaranty ‘Company . and .the Insurance Conpany of lort.h lnerica s in

b ~f{che . percentages set rth above, wichin thirty (30) daya of teceipt:,.
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| HOFFMA NN L AROCHEIN e

o NUTLEY . NEW JERSEY . o711o SR LR

" LAWDEPARTMENT Octoberl 1985
 JOHN D.ALEXANDER ' " "o w0 R

o - 'SENIOR ATTORNEY. . .0
"7 (201) 235-3447

Ms ‘Denise Drace T
__“New Jersey Office of Leglslatxve Servxces

s Trenton, NJ 08625 .'

Re' Env1ronmental Impalrment L1ab1hty Insurance

~:Dear Ms. Drace. i

: Followmg our recent conversanon on the acnvxues of the Specxal Legislative
Committee, I recalled that Roche had previously submitted written comments on

- - the same topic to the United States Environmental Protection Agency through the
_ offices of the Pharmaceutical Manufacturers Association (PMA). - The PMA is an
. ~industry trade group represennng ‘most pharmaceutlcal compames, including many
. of the largest corporations in this state, such as Ciba Geigy, Merck, Sandoz,

_ Schering and Beecham. In response to a Federal Register notice of August 21, 1985 - -
on the availability of environmental impairment liability insurance, PMA sohc1ted :

- comments from its membership and then presented a summary to EPA. -Rather
than further burden what appears to be a falrly complete docket of speakers, I

 would like to enter the PMA letter in the record in this matter, and I request that
~ the Commlttee con51der thls as Roche's posmon. , :

1 understand there w1ll be a second hearmg on this tOplC in the future, and I hereby

- request that you notify me of same m the event Roche de51res to submxt addmonal_
o comments at that time. : . :

* Thank you for your consi}deration.i‘_' o
) “Very truly yours,

e ). m

D. Alexander

| - Senior Attorney
 IDA/al
: enclosure
~.cc: - R, Harney
o M. Harris

B. Walker, Esq (PMA)[



- “OO FIF‘YEENTH S RE;T N.W.
. : , R  WASHINGTON, D! C.20055
. BRUCE L BRENNAN '~ - . o e e AREA ' CODE 202 838- 3mi0
-f SRESIDENT AND GENERAL COUNSEL . . S L T R L CABLE-SMARM/WAS mINOTON, B C:
- : : D k TWR-7108220404-OmA-wEH |

_ September 20, 1985 .

Docket Clerk :

-0ffice of Solid Waste (wH 562)

U.S. Environmental Protect1on Agency
401 M Street, S.W. - Do
‘Wash1ngton D.C. 20460

» ,Re: “Comments on Proposa1 Entltled “Standards Ap911cab1e to
. Owners and Uperators oT Hazardous Waste Ireatment, Storaoe, :
' and Disposal Facilities; Liability Coverage" Which Appearea
in the August 21, 1985 Federal Reg1ster (SUfFed Reg
33902) '

'Dear S1r or Madam

The Pharmaceutwcal Manufacturers Assoc1at10n is a vo1untary nonorof1t
association ‘composed ‘of 120 firms engaged in the discovery, development, -
manufacturer and marketing of prescription drugs and diagnostic products
As owners and operators of hazardous waste treatment, storage and disposal
facilities our members welcome the opportunity to comment on the availability:
-of insurance necessary to sat1sfy the requ1rements of the Resource Conserva+1on

- and Recovery Act ("RCRA"). .

- RCRA. regulat1ons require that owners and operators demonstrate 11ab1]1ty
Coverage during the operating life of the fac111ty for bodily injury and :
property damage to third parties which results from operation of the facility.
Owners or operators of hazardous waste treatment, storage or d1sposa1 facilities
‘must maintain 1iability coverage for sudden accidental occurrences in the
~amount of at least $1 million per occurrence with an annual aggregate of at
least $2 m1111on Owners or operators of surface jmpoundments, landfills,
or land treatment facilities used to manage hazardous wastes must maintain
~ liability coverage for nonsudden accidental occurrences in the amount of at
~least $3 million per occurrence with an annua1 aggregate of at least $6

m1111on 40 CFR §264 147 (a) and (b). . o~

. PMA members have found that insurance coverage to sat1s.y the RCRA
‘regulatory requirements is- increasingly difficult to. obtain. When such
Tnsurance is available, high premiums make the coverage prohibitively expensive,

~and high deductibles and Timitations on coverage make it almost valueless.

At the time the financial responsibility requ1rements were established v

‘Coverage for sudden and accidental occurrences was standard in comprehensive
Qeneral liability policies. ~Supplemental environmental impairment 1iability

1D011c1es could be obta1ned at moderate cost to cover non- sudden occurrences.

Tz



_ _ S1nce that t1me many insurers have exc1uded coverage for sudden and
accidental occurrences from comprehensive genera] 11ab111ty policies. Such
" coverage can now be located only with great difficulty, and costs are becom-
ing prohibitive. Supplemental environmental impairment liability coverage
~is now virtually nonexistent. When available, the policies offer little
“~protection due to limits on coverage and restrictive and 1limiting. endorse-

- ments. For example, one PMA member obtained EIL insurance in 1984 with

Timits of '$20 million per claim and an annual. aggregate ‘of 340 million.
‘The insurance company refused to renew the . policy in 1985 due to loss of
;fre1nsurance for EIL coverage. Our member has 1dent1f1ed only one market -
~ that could entertain the underwriting of its account. I accepted, 11m1ts
““on coverage will be $10 million per claim-and $10 million aggregate. A
number of restricting and limiting endorsements will pro bably be 1nc1uded

" thereby ]1m1t1ng the protection offered by the policy. Despite the reduced

‘coverage,. prem1ums are projected to be 200% to 250% h1gher More significantly,
our member is doubtful that coverage w111 be offered even under these conditions.

, This examp]e is typ1ca] of the s1tuat1ons our members face in att empt1ng
to comply with the RCRA 1insurance requirements. Such difficulties in obtaining
‘liability coverage are not limited to poorly des1gned or 1mproper1y managed
facilities. The contraction of the po11ut1on 1nsurance market is hav1ng an
”1mpact across the board. : , , -

~ Several factors appear to be responsible for the current market

situation. Most important is the recent liberalization of statutory and.
common law liability standards. Such changes in the law have made recovery
- easier, thus leading to a proliferation of environmental lawsuits. Conse-
quently, insurors and reinsurors are unable to measure their risks and are
- reluctant to offer coverage. This situation is unlikely to change until a )
. relatively extended period of high premiums and Tow loss levels persuades

. insurors to reenter the market. Given the-current judicial, legislative

and regulatory c]imate, it is difficult to predict when this will happen.
: Clear1y, a]ternat1ve regulatory approaches are requ1red We believe
that a range of options should be offered which would demonstrate financial
- respons1b111ty In lieu of the current insurance requwrements, EPA could
. accept letters of credit or performance bonds. In addition, intercorporate
Quarantees could be used to demonstrate financial respons1b111ty where a
parent or affiliated corporat1on possesses significant assets within the
u.s. . F1na11y, a federal reinsurance mechanism should be considered as a
way of assuring the availability of environmental insurance coverage.

~ Respectfully submitted,




TOWNSH]IP Of DOVER
Toms R,m. New Jemy 08753 8

Replyto: Township Comptroller ~ .~ Telephone(201)341-1000

' October 2 :ﬂl' 19 85 ;ff EPOERE

’,State of ‘New Jersey
~rLeglslat1ve Environmental Impact Llablllty
= Study Comm1551on ’ S
"Room 438 ' :
. 'State House Annex
‘Trenton, NJ - 08625

‘Re: Municipal Insurance Crisis
' Honorable Commission Members:

_:The Township Committee of the ToWnship of Dover has asked
. me to appear before your Commission as Townshlp Comptroller
trand Secretary to the Insurance Fund Comm1551on.'

More spe01f1cally, the Townshlp of Dover has'been unable to
obtain pOllutlon liability insurance after contacting approx- -
imately fifty insurance companies. The one company that did
respond favorably indicated that the Townshlp would have: to
. sustain approximately $8,000 in engineering fees before an
insurance application could be processed and would not ‘cover
-any closed landflll 31tes.' ~ : S

L If the Townshlp recelved a ‘favorable report from the engineering
' company, the policy would take a minimum of six months to effect
E coverage.« ‘Although the total premium was not known, the Town-
ship's insurance agent: 1nd1cated that the pollcy would cost in
~ excess of $100 000 per annum. '

‘Based on the above experlence, the Townshlp of Dover feels that
it is encumbent upon the Commission to suggest leglslatlon that
would enable the Township to secure the necessary insurance
coverages in order to operate the day to day act1v1t1es of " the
”Townshlp government. :

Mew a%@mww
THONMO COGE AT, r:j;L;iJa\,.‘;pu o
aiX



‘Leglslatlve Env1ronmental Impact
Llablllty Study Comm1551on ;

:Page Two f,

,I“have attached for your rev1ew other 1nsurance data w1th regard
to the Townshlp s renewal of" 1ts total insurance package which
indicates an approximate increase of 140% with premiums 1ncrea51ng

- from $502,000 to $1 203 000 with cons1derably less coverage in

- many areas.. :

If you w1ll requlre any addltlonal 1nformatlon to ass1st you 1n
your study, I w1ll be happy to- prov1de the 1nformatlon.

thery truly yours,'

um/ffw/“

DENNIS F. O'NEILL
Township Comptroller
- Secretary, Insurance Fund -
Commission :

DFO:mab
~Attachments
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, Mmommmmm jg'mmw@memwaa mmw&wn T WX 7008087,
- ~July ?19 1985 | B |

““Mr. Dennis 0'Neill, Comptroller
~.  Township of Dover .~ . =
33 Washington- Street
“P. 0. Box 728
~vTToms R1ver, NJ 08753

;,;Dear Denn1s,,7p

'.vJust to. br1ng you up to date on where the Insurance Program
ifstands so far. s S T v ,

[We are attempt1ng to secure h1gher 1imits for the P011ce Profes-«
sional Liability. We are not comfortable at the one (1) million
dollar Tevel, but that 9s all 1 was able to get at the time. MWe
recommend a limit of at 1east $5 Million.  The Umbre1]a carriers

© were unw1111ng to - provide coverage at any price. Your 1nsuror,

. C1ty Ins. Co., cannot offer more than $1"Million -- a lack of -

= re1nsurance.» I am try1ng to f1nd an excess 1ayer at this t1me.

"'The carrier for Pub11c 0fficials, Nat1ona1 Un1on, is w1111ng to .
,“prov1de an add1t1ona1 $1 Million at a cost of $18 995,

eA 1.G., your pr1mary carr1er,'w111 cons1der a Catastrophe Po11cy
for the Townsh1p s automobiles. I am fo11ow1ng ‘up. on. ‘that.

: Insofarvas Po]]ut1on L1ab111ty is concerned, there are,on1y'three

: carrierS‘CUrrent1y underwriting the exposure. They~are; A.1.G.;

~-St. Paul Ins. Co.; and Po]]ut1on L1ab111ty Ins Assoc.; a group of -
42 member compan1es p o ‘ o

AT, G. w111 provide spec1f1c site coverage on1y and- w111 not
_.cover Sudden and Accidental. -They will not cover any closed 1and-
fi11 sites and nothing near CIBA-GEIGY. They would possibly cover
such sites as sewage treatment plants, maintenance garages, etc.
. but only after extensive eng1neer1ng and - at . a cost of approx1mate1y
-~ $8,000. “in fees It would take six (6) months to effect coverage

C'Bucke]ew & Assoc1ates 1s fo]]ow1ng up w1th St Pau]

.,fP011ut1on L1ab111ty Ins. Assoc.. w111 on]y offer coverage 1f the
~-General Liability coverage is with one of their member compan1es,
which is not the case with Dover. They do- not differ much from
A.1.G.'s coverage. No one offers B]anket coverage. - Sudden and

Accidental is available from A.1.G., but at about twice‘thev‘
‘.Prem1um as gradua] \ Lot - e

SUBSIDW?IES & DVISIONS

G B. Porks & Co . DISClblhTy Plonnmg Consulton’rs ) VoyOger Mornne Wil Dorroh & Assoc:otes lnc
Gulfs‘rreom Underwn‘rers nc.



SMP Property & Gen'i'Liab.

Auto Liab. & Damage

- Police 'Bus

. TOTAL AUTO

xér

‘Umbrella Llablllty : »
lst 1984 $5 Mil-1985- $3M1l.
" 2nd $5 Million: :
TOTAL - 1984 $10M 1985 $8M

Pollce‘Profe531onalﬂ

B011er & Machlnery

‘ Publlc OfflClalS Llablllty.:

Workers Compensatlon

A) Fixed Cost.Plan (Note 1) _
B) Self Insurance Salerno Plan $271, 364. 00

Flood & Earthquake

New Coverages :
EDP Equip. ($505, 000)
Judicial,Llablllty

TOTAL

INSURANCE BID ANALYSIS

July 1, 1985 to July l, 1986

 84/85

-+ Premiums
'$782,075.00

100,000.00

Included

- $100,000.00

$ 17,500.00

2,500.00

,85/86"
Premiums

. $261,120.00
296,000.00

3,486.00

, pollar
.."Increase - .
$179,045.00

196,000.00
'3,486.00

 $299,486.00

$ 58,900.00
'194,000.00

$199,486.00

'$ 41,400.00
191,500.00

$ 20,000.00

$20,700.00

©$ 4,000.00
'$ 4,120.00
$271,364.00
s 7,200. oo
9
K]
$502,259.00

$252,900.00

$ 49,680.00
'$ 5,000.00

'$ 24,200.00
$309,694.00
$293,000.00 ...

'No Quote -

©$ 1,771.00 ¢

No Quote -

’f$232 900. 00

s 28,980.00
s 1,000. oo

| «$.zo,oao.00"°
s 38,330.00
©$21,636.00

% 1,771.00°

487%

$1,203,851.00

$701,592.00

(Note 1) Fixed Cost Workers Compensation Plan Reduced From
25% Up-Front Dividend Plan to 10% Dividend Plan

With $39,147.00 Dividend Payable After Policy
Premium Shown At Net Cost.

Expiration Audit.

SLNPercent'
. Increase -
—218%

196%
100%
199%

237%
7660%

. 1@65%
. 140%

25%

14%
8%

1008

[
N
o
o




V TOWNSH][P Of DOVEIR
Toms Rlver, N ew J ersey 08753

Replyro: 'lf v- Tbkphone{201)341ﬂ1000
TOWNSHIP OF DOVER

Ocean County h

Vﬂ‘BuckeleW*Assoeiates - Agent'.ﬁh,f

deompanles that refused outrlght‘m~

1."Aetna Casualty
2. Firemen's Fund
- 3. Continental
4. INA
5. Ohio Casualty
6. Selected Risks
7. -st. Paul
‘8. USF&G .- )
9.  Crum & Foster

Follow-up requests that were refused:

1. Hartford
2. Home ‘Ins. Co. -

. Follow—up request w1th approval based on restrlctlons in 1etter'
-~ you have: , , ,

’.l._ Natlonal Union

Coverage Finally Obtalned Through A I, G Wlth Absolute_»
Polutlon Exclu51on..

o QUANTEX g o
43 outrlght refusals



© . RAYMOND E.CARUSO .~

CARUSO & BAXTER

A PROF’ESSIONAL CORPORATIDN :
COUNSELLORS AT LAW

S CRYSTAL BROOK PROFESSIONAL BUlLDlNG
' i ROUTE 35 '
: EATONTOWN N.J. 07724 e g R
, MAILING ADDRESS"
A I Pi0. DRAWER 8 .-
EATONTOWN NEW JERSEY 07724

October l 1985

ALIC U.S. TAX CT. & U. S. CT.CLAIMS) . - "0 [ _ EPRTR
. GREGORY S. BAXTER RSN (20”54?'2236

: fNew Jersey State Leaguevof Mun1c1pa11t1es
407 West State Street .
'Trenton,vNew Jerse 08618

rVAttention: Wllllam G. Dressel Jr.,. Assistant Executive Director -
"Re; Munlclpal' InSurance Crisis
gDear Mr;»Dresse1~

.y I am the Borough Attorney for West Long Branch in’ Monmouth
County, New Jersey. We received your communication of September 12
advising of a meeting to be held on October 2 at the State House Annex
for the purpose of taklng testlmony on the issue of the alarming '

" increase in municipal insurance.. Although we will not be sending a
~representative to that meeting, the Borough of West Long Branch wants
the League to know, as well as the study commission, that we have
had 51m11ar dlfflcultles.

_ ThlS past August 1 our liability policies terminated and
‘we were placed in the most difficult position of locating insurance
~ for the next 12 months. There were two major problems. Firstly,
our -existing carrier refused to write much of the insurance line that

~_we previously had, causing us to look for new carriers to cover our
Borough. - Thls task alone was difficult enough

'The‘second and equally 1mportant problem, was ‘that of
~cost. Although I do not have all of the figures at my dlsposal for
" the- prlor 12 month perlod and the 12 months period which is coming,
I can tell you that the increase was more than just substantial.
It caused us to seek an emergency temporary appropriation and was
many thousands of dollars more than we had reasonably antlclpated
~even w1th sllght 1ncreases.

lee most munlclpalltles, we w1ll soon flnd ourselves in
a position where we simply will not be able to puchase llablllty
insurance even in the event the same is offered for sale. As you
may also know, we were unable to obtain any toxic waste coverage since
our insurance adviser told us ‘that no one . is wrltlng such ‘insurance
in the Unlted States. S



‘Mr. Wllllam D Dressel
“Page Two - : -
October l 11985

‘For your reference,’I am enclos1ng a copy of our form letter
which was sent out this past August to our elected representatlves
‘advising of our problems and requestlng the1r a551stance 1n th1s most
n;rcrltlcal matter.’ . ST

'-GSB/wr
cc: Mayor & Counc11
Ann Clarke, Borough Clerk

X
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MY NAME IS JOHN HENNINGSON. 1 AM LICENSEDIBY'THE STATE
OF NEW JERSEY AS A PROFESSIONAL ENGINEER. I AM ALSO A VICE

-~ PRESIDENT OF MALCOLM PIRNIE, INC, OF PARAMUS, NEW JERSEY ,

*ff'fiMALCOLM PIRNIE, INC, AND 78 PREDECESSOR FIRMS HAVE BEEN

... PROVIDING PROFESSIONAL ENGINEERING SERVICES FOR OVER .
75 YEARS WE HAVE HAD AN OFFICE N NEW JERSEY SINCE THE
1960'S. SINCE THAT TIME THE - PARAMUS OFFICE HAS GROWN TO

v ALMOST 80 STAFF SUPPORTED BY OVERALL CORPORATE RESOURCES OF
~ OVER 500, THE STAFF IS MULTIDISCIPLINARY INCLUDING ENGI-
"NEERS SCIENTISTS ARCHITECTS AND PLANNERS

| MALCOLM PIRNIE, INC SPECIALIZES IN SOLVING ENVIRON- |
~ MENTAL PROBLEMS IN THE EARLY YEARS WE FOCUSED . ON THE
PUBLIC HEALTH ISSUES OF PROVIDING A 'CLEAN WATER - SUPPLY, -
LATER THE BUSINESS BEGAN TREATING WASTEWATER BEFORE IT WAS

DISCHARGED TO THE ENVIRONMENT "MORE RECENTLY OUR EFFORTS'

_HAVE -EXPANDED INTO SOLVING. PROBLEMS ASSOCIATED WITH SOLID
WASTES AND INDUSTRIAL/HAZARDOUS WASTES |

TODAY 1 AM SPEAKING ON BEHALF OF THE CONSULTING

S ENGINEERS COUNCIL OF NEw JERSEY.

z/x



 THE PROFESSIONAL ENGINEER FORMS A CRITICAL BRIDGE
CBETWEEN A PUBLIC OR PRIVATE SECTOR CLIENT WHO NEEDS A

~PROBLEM SOLVED AND - THE CONTRACTOR WHO  ACTUALLY BUILDS OR

_IMPLEMENTS THE SOLUTION. IN MANY CASES, LAWS MANDATE THAT
* THE DESIGN OR MORE SPECIFICALLY THE PLANS AND SPECIFICATIONS -
~ BE PREPARED BY A LICENSED PROFESSIONAL ENGINEER, EXAMPLES
~ ARE THE FEDERAL CLEAN WATER ACT, RCRA, AND ECRA. THE INTENT
IS TO ASSURE THAT THE PUBLIC IS PROTECTED FROM CATASTROPHIC

© FAILURES WHICH. WOULD CAUSE DAMAGE TO PROPERTY, INJURIES,

UNNECESSARY FINANCIAL COSTS OR ENVIRONMENTAL IMPACTS IN -

~ ADDITION, THE PE ACTS AS THE CLIENTS AGENT  MONITORING

CONSTRUCTION 70 ASSURE THAT THE PROJECT IS COMPLETED AS

. PLANNED

CURRENTLY, ENGINEERS ARE SUFFERING AN IMAGE PROBLEM,

“THE HIGH FEDERALLY FUNDED WORK LEVELS OF THE 1970°S SPAWNED
A GREAT INCREASE IN THE NUMBER OF FIRMS, THE SLOWDOWN IN
- THE EARLY 80'S CREATED A VERY COMPETITIVE CLIMATE,  MANY
- CLIENTS ARE NOW USING THIS SITUATION TO FORCE PRICE COMPETI-
TION BETWEEN PROFESSIONAL ENGINEERS ON PROJECTS. CAN YOU
IMAGINE SHOPPING AROUND FOR THE LOWEST PRICE ON OPEN HEART

~ SURGERY FOR YOUR SON OR FOR A LAWYER TO DEFEND YOU AGAINST A

VEHICULAR HOMICIDE CHARGE? DOES IT MAKE SENSE TO SHOP FOR
SOMEONE TO DESIGN A BUILDING OR A BRIDGE OR A POLLUTION
B CONTROL FACILITY WHERE HUNDREDS OF PERSONS MAY BE AFFECTED.
ENGINEERS FIND THEMSELVES FORCED TO REDUCE THE SCOPE OF
- SERVICES TO THE BARE MINIMUM IN ORDER TO BE COMPETITIVE,
"THIS PRESSURE TO REDUCE THE FACTOR OF SAFETY IS CLEARLY NOT
IN THE PUBLIC'S INTEREST AND INCREASES THE POTENTIAL FOR
FUTURE LIABILITY

MOST CONSULTING ENGINEERING FIRMS ARE SERVICE ORGANIZA—'

TIONS AND DO NOT HAVE SIGNIFICANT FINANCIAL OR OTHER ASSETS,
THEREFORE, THE MAJOR BASIS FOR SATISFYING CLAIMS INVOLVING

o gax



- lPROFESSIONAL ENGINEERS ARE ERRORS AND OMISSIONS INSURANCE I

'L;POLICIES WHICH ARE SIMILAR TO THE S0-CALLED ”MALPRACTICE”-‘J»;

- POLICIES FOR OTHER PROFESSIONALS SUCH AS MEDICAL . 'DOCTORS., :U

- SINCE LAST YEAR OUR PREMIUMS FOR. PROFESSIONAL LIABILITY'I]'_»

vflINSURANCE HAVE DOUBLED

L THE PROPOSED POLLUTION EXCLUSIONS WILL PRECLUDE COVER-"'
- AGE FOR CLAIMS RESULTING FROM POLLUTION EVEN WHERE THE )
~INCIDENT 1S ANCILLARY TO THE SPECIFIC PROJECT (I.E.) HIGHNAY'T

- OR BUILDING CONSTRUCTION)., WITHOUT COMPLETE COVERAGE MANY,

CIF NOT MOST, PROFESSIONAL ENGINEERS WILL AVOID “PROJECTS*"

.~ WHERE THERE S EVEN A REMOTE POSSIBILITY OF CLAIMS RESULTING

FROM POLLUTION,  AS A MINIMUM, MANY. IMPORTANT ENVIRONMENTAL -
PROGRAMS IN NEW- JERSEY WILL BE SUBSTANTIALLY CURTAILED IF'
| NOT STOPPED ’

Dy

© THE PROBLEM IS NATIONAL IN SCOPE. SEVERAL WEEKS AGD

I MET WITH A GROUP OF 50 ENGINEERS IN WASHINGTON TO DISCUSS “

- FEDERAL LEGISLATION, SELF-INSURANCE AND OTHER POSSIBLE

- ACTIONS,  HOWEVER, STATE TORT LAW CANNOT BE OVERCOME BY
- FEDERAL LEGISLATION, EACH STATE MUST TAKE ACTION ON ITS OWN

,fBEHALF

GOVERNOR KEAN S EMERGENCY ORDER MAY PROVIDE A SHORT—

~ TERM STABILIZATION FOR SOME ENGINEERS BUT WON'T HELP THOSE.
CFIRMS WHO HAVE NOT BEEN ABLE TO RENEW THEIR POLICIES BEFORE

~ HIS ACTION., -~ CLEARLY LEGISLATION IS “THE ONLY LONG-TERM
‘»SOLUTION | T T A P SR

ITIS ESSENTIAL THAT THE CURRENT, BROAD APPLICABILITY
OF STRICT JOINT AND SEVERAL LIABILITY RESULTING FROM COURT
~ DECISIONS BE LIMITED THROUGH LEGISLATION ON BOTH THE FEDERAL
~ AND STATE LEVEL. THE INSURANCE CRISIS ALSO MAY BE MITIGATED
- THROUGH INDEMNIFICATION, ESTABLISHMENT OF A “GOOD SAMARITAN"

9
\\v
)4



1DEFENSE. CAPS ON THE EXTENT OF LIABILITY, OR A COMBINATION,'

 OF THESE ACTIONS, ONE THING IS CRYSTAL CLEAR, IF THE

' fCURRENT MOMENTUM OF ENVIRONMENTAL ACTION IN NEW JERSEY IS TO-

. BE MAINTAINED, IMMEDIATE ACTION ON THE PART OF THE STATE
’._‘LEGISLATURE IS IMPERATIVE.

% ON BEHALF OF THE CECNJ,VI THANK YOU FOR THIS OPPORTUN- |
~ ITY TO TESTIFY BEFORE YOU, T STRONGLY URGE YOU PASS LEGIS-.i -
*V”FLATION THAT WILL MITIGATE THIS CRISIS s o

FHX



XXX SUBCONTRACTS . The names, qua11f1cat1ons, and references of a]] proposed
_~.subcontractors not spec1f1ed under this contract shall be submitted in wr1t1ng
- .by Contractor to the State's Authorized: Agent as. part of the RI/FS Work Plan.
;‘;Scope of work Fo]]ow1ng 1ssuance of a work order tre_Contracto. must rece1ve .

- written. approval from the State s Authorlzed Agent for any additional EERS

- subcontractors not’ ‘named in the work order. Contractor shall not subcontract

Loany port1on ‘of the work to be performed under a work order w1thout the prior

. written approval-of the State’ 's Authorized Agent Approva] by the State's
.ﬂ‘Author1zed Agent allowing Contractor to subcontract any work.shall not relieve -
““Contractor from responsibility for: any and ‘a1l work’ ‘performed under this =~
"' ‘contract. Contractor shall ensure and requ1re that any subcontractor aorees f;
v»ano comptles with the terms of thlS contract SO ettt ‘ ‘

A ]1SL must be. prov1ded that descr1bes the pr1me Cor ractor S and each

: ksubcontractor s major equipment to be- used on the site, whether it is owned or
. rented, and.where it is located. The Tist s to 1nc1ude mob1]12at1on equipment
. also such as flat-bed trailers. No equipment shall be removed from a site :
- without .the express: permission of the State. This condition is not intended to

- ‘prevent a Contractor from moving any equ1pment but only to-assure that

s equ1pment which has been ob]lgated or conmltted by a contract 15 used for the
'rf'spec1f1ed purpose C : _ . ~

: } " For ‘the purposes of th1s contract Leggette, Brashears, & Graham,{ o
- Compuchem; Pace Laboratories, Env1ronmenta1 Research Group (ERG), Bay West,
“Braun: Engineering, Martlnez Mapping, -and Stevens Ne]] Drilling are subcontractors
- approved by the State. The Contractor shall also require subcontractors to
comply with all the approprlate terms of this contract including and
t;spec1f]ca]1y‘Parts_VII XXIV, XXXI, XXXII, XXXIII XL, XLI and XLVIII.

~XXXI. HEALTH AND SAFETY. The Contractor sha]] ensure that all personne]

- of the Contractor and subcontractors under this contract have received health:
“and-safety training appropriate- to the tasks the personnel are engaged in under
this contract. The Contractor shall be solely responsible for the health and.

- safety of its employees in connection with the work performed under this
contract.. The subcontractor shall be solely.responsible for the health and
;_safety of 1ts emp1oyees in: connectlon w1th work performed under th1s contract

*XXXII WASTE RE MOVAL A]] wastes resu]tlng from the site 1nvestzgat1on )

~ including, but not limited to, drill cuttings, spent cleaning fluids, samp]es,
and protective c]othwng shall appropriately-beidisposed of by the Contractor on

" behalf of the State. All hazardous wastes shall be managed according. to State
~and Federal laws and regu1at1ons ‘A1l manifests for off-site transport of
-wastes will be signed by the State s Authorized Agent using the State's EPA

- generator numbers. By entering into and performing the requirements of this

. contract, the State does nat intend to "assume control over any release or-
‘threatened release” as that phrase is used in Minn. Stat. § 115B.04, subd. 8

-(1984) and in Minn. Stat. 115B.05, subd. 7'(1984) -Further, noth1ng in this

. contract is intended to be construed as a waiver of the Torts Claims Act, ‘Minn.

Stat. § 3.736 (1984) or: any other. law, legislative or Jud1c1a1 11m1t1ng
vgovernmental 11ab111ty e S I :




R L

COXXXIII. - LIABILITY. Contractor agrees to defend, 1ndemn1fy, save and hon the
State, its agents and employees harmless from any and all cTa1ms Or causes. of
-action arising from willful, reckless or negligent actsior omissions.in the
“performance of this contract by Contractor or Contractor!s agents .or empToyees
‘This clause shall not be construed to bar any 1egal ‘remedies Contractor may have
for -the State s failure to fulfill its obligations. ‘pursuant to. this contract.
- “The defenses provided under sections 1158.04 ‘and 1158.05 of the Env1ronmentaT e
: Compensat1on and Liability Act, 'in effect on the- date of - execut1on of this
contract, are a ‘material cond1t1on of this contract-and shall .be available to-
the Contractor and the State as defenses to liability arising from the '
“Contractor's performance of its duties under this contract.. -.The services
~ provided by the Contractor in the performance of its dut1es under ‘this contract
are acts taaen or omitted in preparation for, or in the course of render1ng
~care, assistance, or advice to the State pursuant to section 1158.17 of the
uEnvironmentaT Response and Liability Act or in accordance with the natignal
hazardous substance respanse plan pursuant to the Federal Superfund Act, under
42 United States Code section 9605, or at the direction of an on-scene B
- coordinator appointed under that pTan with respect to -any release or threatened
‘release of a hazardous substance,  Nothing in this contract is.intended to be
construed as-a waiver of the Torts Claims Act, Minn. Stat. § 3.736 (1984) or
’any other law, Teglslat1ve or 3ud1c1a1 T1m1t1ng governmentaT Tiabi]ity.' '

__XXXIV STATE AUDITS. The books, records, documents, and account1ng procedures
and pract1ces of Contractor relevant to this contract shall be subject to :

examination by the State, the Leg1s]at1ve Auditor, and EPA for a perlod to 3.

years folTow1ng exp1ratlon or canceTTat1on of this contract. »

XXXV" OWNERSHIP OF DOCUMENTS AT draw1ngs, spec1f1cat1ons, data, photos,
~and other work products prepared by the-Contractor in the performance of its
"obT1gatlons under this contract shall be exclusive property of the State and
shall be remitted to the State upon the expiration or cancellation of this =~ -
contract. . The Contractor shall not use, willingly allow, or cause to have such
materials used for any purpose other than performance of the Contractor's
“obligations under this contract without the prior written consent of the State.
However, the Contractor may retain any document which. contains proprietary
'.lnformat1on not developed under this contract. The State shall be -allowed to.
review any documents retained by the Contractor. Plans and specifications or
designs of proprietary Remedial Actions not developed under this contract ‘but
~used pursuant to this contract shall not be used for any other project by the

State without written permission from the Contractor. The Contractor may retawn

. a flTe ‘copy of all documents produced under this contract

 XXXVI.  AFFIRMATIVE ACTION. In accordance wvth M1nnesota Statutes, 1984, .
Section 363.073, Contractor certifies that it has not had more than 20 fuTT time

~employees in the State of Minnesota at any time over the past 12 months or that
it has a current certification of compliance issued by the Comm1ss1orer of Human

' ‘nghts purSUant to Mlnnesota Statutes Sect1on 363 073.

XXXVII. NORKER S CONPENSATION In accordance w1th the prov1s1ons of M1nn°sota
Statutes, 1984, Section 176.182, State affirms that Contractor has provided
acceptable evidence of compliance with the worker's compensation insurance
 coverage requirement of Minnesota Statutes, 1984, Section 176.181, Subdivision 2.

.\;
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New Jersey Sechon Amenccn Socuety of CMI Englneers

A People Servmg Professwn :

PLEASE REPLY TO

e INBY o ' R ‘;.:g,g?W1111am H.: F]em1ng, Jr., P. E
it Ll : . NJ Section President - ASCE
"/ /] e agfo Speitel Associates ‘
/oo el - 302 Evesham’ Commons
“Route 73 and Evesham Road

| ":'Mar1ton, N 08053

. My name. is w1111am H. F]em1ng, Jr s P. E e and I am Pres1dent of the Newn',‘:
fJersey Sect1on of the Amer1can Soc1ety of C1v11 Eng1neers Ne 1nc1ude 3,000
Jmembers in New Jersey and over 100 000 nat1onw1de ,:11ve” in. Noodbury,,‘
-}j_Gioueester» vCounty and vwork in Marlton, aBur11ngton ébunty ‘as r(senior“’
“fgv1ce pres1dent of Spe1te1 Assoc1ates S | » » : |
C1v11 eng1neer1ng covers a broad f1e1d of profess1ona1 expert1se ‘we are;;
.TE'work1ng in government at a11 1evels (federa] state county and local) not Just
-'as government emp]oyees but a1so as pr1vate pract1ce eng1neer1ng contractors to

your towns and count1es, we are in educat1on, in 1ndustry, in construct1on and
"f1na11y in troub1e N ‘ j |
In the early 1970 s, America, w1th an 1ncreased env1ronmental consc1ence,
eubecame aware of what c1v11 eng1neers have been do1ng for centur1es stopp1ng
v po]]ut1on and to the best of our ab111t1es ma1nta1n1ng our envwronment »water;
"and wastewater' fac111t1es, a1r “pollution” contro] dev1ces,v mun1c1pa1 and
7-1ndustr1a1 so]1d and hazardous waste fac111t1es all fall w1th1n the purvey of -
‘»:our profession. Our work 1nc1udes the wastewater treatment plant in yourlt
'commun1ty that 1ets you flush the to11et w1thout po11ut1ng your water supply, it

E_1nc1udes the scrubbers or prec1p1tators on PSE&G's power p]ant that a]]ow youk
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'ﬂ»turn on.a 11ght and st111 breath fresh air, and the waste d1sposa1 fac1]1t1es

’d‘;fthat a11ow you to safe1y change and d1spose of the 011 from your car We are'

Vifa]so the profess1on frequent]y ca11ed upon to eng1neer the c]ean up and reso]ve
hfépol1ut1on prob]ems that p]ague our env1ronment v | 1 = : -
There are a few coro11ar1es that go along w1th the practwce of c1v11 L
m?eng1neer1ng | ‘ | _‘ |
I l'h] We do not now know and 11ke1y w111 never know a11 that there is to'
2 ":nknow So 1mprovements w111 have to be made 1n the future
2. ;we are not perfect, on]y human and m1stakes are go1ng to be made
3. H'Our work 1s t1ed very close]y to the soc1a1 and econom1c va]ueslr
| hvestab11shed'by socjetyland,mandated and funded«by society through-our
‘hﬁe1ected 1eaders h | | | i ‘f S “’ ~ v»
Essent1a11y, 1t takes three e]ements Law”7honeyvandlcdvf1vEngfneering all

: work1ng together 1n order to assure a qua11ty env1ronment now and in the future.

e must a11 work 1n concert or suffer the consequences The popu]at1on of this 3

1'country and p]anet for that matter, has grown too large to turn back to s1mp1er
'ditwmes, Bury1ng one's head 1n the sand or wa1k1ng away wal] }not so1ve the
f prob]ems;fthey wi]lvonly wbrsen andbbecomebmore_costTy in their environmental
'/1mpacts and f1nanc1a1 need L | | » - - | |
| A comp]ex serwes of f1nanc1a1 and legaj }actions now “threaten  our
ﬁ énv1ronmenta1 protection'efforts.' Because'of the'pOOr'performance of market
iinvestments _ouernrthe joast yearfvor> more;h']iabifity insurance companies have
f'apparent]yvbeendlosing‘money;; Thefr:reactfon has,been to raiSe ratesiand'reduce”

riskng One riskntheychavefdecided tO:CUt'iS pd]1ution. LiabiTity insurance .

52)(



mfcarr1ers are. propos1ng to exc]ude from coverage any proaect that 1nvo1ves thei:
ii"actua] al]eged or threatened d1scharge, d1spersa1 re]ease or escape oft
/pollutants v, o o 'A_:" ‘»“ | ‘» |
d"Pol1utants“'1s def1ned as any so11d 11qu1d gaseous or, therma] 1rritant ar“-
ccontam1nant 1nc1ud1ng smoke, vapor, soot fumes, ac1ds, alka11es, chem1cals and‘t
‘waste, | » ‘ “‘ i
The reason “that po11ut1on has been p1cked on 1s that the insurance and
‘re1nsurance 1ndustry are uncomfortab]e with the broad 11ab111ty def1n1t1ons and
’ -:1nterpretat1ons ~established by the three- branches of governmentvvregard1ng-

pollution. »According to the insurance indUstry very stiff and strict 1aws,

‘_regu1at1ons and court dec151ons have resulted in undeterm1nab1e r1sks stemm1ng; .

from unreasonab]e th1rd party 11ab111ty

-We are faced with a d1ff1cu1t prob]em in the near future civil engineers,
industrjes, contractors,_mun1c1pa11t1es, count1es,-the state, and‘the federa]i
'goyernment .wi11 'be',without po1]ution insurance IUn1ess steps are taken. The
'enyironmenta1 efforts and initiatives necessary for our population to survive
,may‘come to a screechdng ha1t.. Certainly,fcivi] engineering'can not afford to
1;bear ‘the uninsured risks associated' with }work'-; " the poTlution fietd‘
'Furthermore, w1thout 1nsurance, th1rd party 11t1gants who should reasonab1y be
compensated w111 rece1ve no benef1ts The current s1tuat1on is se]f defeat1ng
| wand unacceptab]e to all of us playing respons1b1e roles in po11ut1on abatement~
'-fand protect1on of our env1ronment. ; | ' | '
| Ear11er 1 ‘spoke about a concerted effort of the 1aw, money and civil

_engineers bewng‘essent1a1,. There is much still to be done by us. I believe the
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’;C1V11 eng1neer1ng profess1on is w1111ng to perform 1ts 1eg1t1mate ro1e We ask
;that you, as 1eg1s]ators respons1b1e for the cont1nued wel] be1ng of our state
'and 1ts env1ronment, rev1ew this 1mpend1ng cr1s1s and cons1der steps to avo1d

‘fﬁa ha1t to respons1b1e env1ronmenta1 po!lut1on contr01 act1on

EHK



| ‘,_New Jersey Conservatwn Foundatwn

R 300 Mendham Road Mornstown N J 07960 g T S 201-539-7540 |

Lo STATEMENT TO THE - |
| ENVIRONMENTAL IMPAIRMENT LIABILITY INSURANCE COMMISSION
OCTOBER 2 1985 Trenton, N.nJ.

R by DaVld F. Moore, ExecutIve DIrector

r:ChaIrman‘Dalton.b

My name is Davld F MoOre, and I am executlve dlrector of the
'New Jersey Conservatlon Foundatlon, a prlvate, nonproflt, State—.
w1de membershlp organlzatlon concerned w1th open space acqu151t10n5

and envrronmental quality throughout the state.l'

: As a non—proflt land trust group,iwe rely on commerc1al 11ab111ty j.

b:lnsurance., We have been concerned over the years about problems fd
b;assoc1ated w1th toxrc dumplng, SInce we have not been able to obtaln g
v Insurance to cover clean up costs 'should we acquIre lands contamlnated
'by tox1cs unknown to us.t Now it seems we won't be covered for thlrd
1,party sults after next January, in any form.'b | | |
' At the moment, coverage is applled to us for thlrd party :
'd;damages so long as a tox1cs 1nc1dent Is a current event Asgit'
”Vunderstand lt, that same coverage may be contlnued for future
ik.renewal terms for a much hlgher prlce.. We are not covered nowlfor
'problems assoc1ated with slow or gradual pollutlon problems, where’
vothe InCIoent occurred some tlme past, nor where we had knowledge
a. problem eXlSted . Renewal coverage for sudden'occurances w111 ;
:apparently only be avallable on a claims made baSlS, If it is

'yavallable at all.



The:New Jersey:ConservationHBoard obernStees,hasfdetermined‘
'that:we can no lonéer“acquire 1ands‘for'open space'purposes by
“qlft or by purchase if we do not have an affldav1t from the donor
tor seller stlpulatlng that he has no- knowledge of any dumplng or h
vitox1cs 1nc1dents. After next January, 1t would appear that we w1ll
V:be unable to accept donatlons of open space land, or acqulre land
c.ln advance of publlc agenc1es, or contlnue to hold 1and acqulred
'hln past years. As a nonproflt charltable organlzatlon, we can
not afford to be unlnsured, and the way it looks now, we ‘won't be
'able to'afford what limited coverage may. be available.

We are not insurance experts, we just know we and other land
'trust organlzatlons need some help. It would appear that other

'commer01al land owners w111 too.
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 New Jersey

Environmental Lobby
. 46 Bayard Street. Sulte 320
: New Brunswick, N.J. 08801
U (201)246-8832
| STATEMENT OF THE
NEW JERSEY ENVIRONMENTAL LOBBY
BEFORE THE | |
ENVIRONMENTAL IMPAIRMENT LIAEILITY' INSURANCE STUDY COMMISSION

OCTOEER &, 1985

The New Jersey Enviroﬁmentél Lobby (NJEL};weicohes the
.obpdrtunity‘to_pkeSEnf its views on e%virqnmeﬁtal‘ihpairmént
liability iﬁ$urance>to the Study Comﬁission;» Né<undéfstand ﬁhe
Commissidn’s mardate is "to réQiew all the ecoriomic, |
enviroﬁhéntal, arnd legal issueé related to'thé envirénmental’
liability insurarce broblem aﬁd propose sﬁlqtiqﬁ;." ’Qe hope cur

comments will assist you in your difficult mission.

 NJEL is vitally corncerned about twco aspects of waste
generafion arnd disposal which may effect_communityfresidents

' throughout New Jersey:
1. preverticrr of humarn exposure to these wastes, and

2. comperisatior for victims who have beer injured as a

- result of exposure.
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 GOVERNMENTAL LIABILITY ISSUES

NJEL recogn1zes the dlffzculty pub11c ent1t1es have had »

obtazn;ng env1ronmental 1mpa1rment 11ab111ty 1n5urance at

vlb,affordable rates. ﬂlthough we belxeve that solut;ons need to be’

 found, we are concerned that‘some_sqlutansghgvexbeen‘

B ;proposed wh1ch may create other, md?e’SQriqus problems.

Sbe&ifically;.éeverai:bilisvhéveiﬁeeﬁbintrdduced whiéh would
séveféiyrlimit the 1i$5i1it§ of7pubji§ entities"and'public, |
vemployees.-'NJEL Haé vefy‘éthdhg’re;eryétiohs aﬁﬁuf these bills,
:S—du4 (Lynch) and Q—au?o (#oy;;'éﬁd Have coﬁmuﬁiéated ouf
 concerns to the sponsars and appropflate éomm1ttee chazrpérsons.
We are pleased to report that they have agreed to wait unt11 they
have analyzed thevStudy Comm:ssion s reports be%ore mov1ng th91r
bllls,' (Ne haye attachéd;thé»releyant corresﬁondence oﬁ the
:bills'«subst%nce fof the_cq@miss{on;s consideraticr. ) While we
do sﬁaréfthe spﬁnéaﬁé;;édgéé;héiégaﬁfﬁthe High costgbf |
‘envzronmental 1mpaxrment 11ab111ty 1nsurance, we do noy agree'
that the sclution shoqld be qne‘whlch cquld resujf‘in
':municjpalities'aperating'wéste fécilities’with any lesser
standawa-of care’théﬁ'Wﬁich is cu#rently\ﬁand;ted.v We aléo do
» not agfee tHét the‘;oiufion shquld,bé GQE'tﬁ incbease thekbuﬁden
‘of pfo@f whicH c#ti:ens mﬁst'Satisfyvto bebcompénsated for

injuries reiated to j‘noh—suddén pollutant reléases.

55K



"9Q,dzscharges from these fac111t1es are ané

It has been argued that mun1c1pa11y—run sol1d waste dlspusal.
’fac111t1es serve an 1mportant publzc need and that pollutant

tunwelcome but 1nev1tab1e'

‘w,consequence. Bovernment off;c:als make an 1nterest1ng case when'

"ﬂ;they argue that sxnce these fac111t1es are a pub11c necesszty (at

Jgﬂleast for the short term unt:l comprehens:ve recycl:ng programs

‘khare 1mp1emented), and since the assocxated rasks are notfetiw'
v}voluntar11y assumed; lxmzts on mun1c1pa1 11ab111ty may be ‘f‘
.iappropr;ate.r NJEL agrees that part of the answer may be to 11MJ£t

muﬁi:;pal liablllty for.non—suddem pollutaﬁt releases.; WE f;rmlyg,

o béiféQé, though, that insurance lzebllzty prev1sxans for sudden,

'acc1denta1 releases should not be changed.

. The solut:on to the munxcxpanﬁes’.pfeeiehethust'be
7'constrqcted,_ﬁoweve¢ s that 1t daes NDT sacr1f1ce thev
'ebmmitment to pollut;ohvpfevent1en.or»Q;ct1ms‘ compensatzehf
Jﬁeesqreeﬂwe all ehare; Speeifically, the. follow1ng prov1s10hs '
‘éﬁe esseetia; componeﬁts ef»anyfbeform package ta 11m1t the
'liabilityeof'pﬁblictentities aﬁa employeee. If'they are fullyt
iazmplemented NJEL canfzdently predlcts IOWEF‘EhVIPOhMEhtal |
t1mpa1rment 11ab111ty 1nsurance prem1ums for'govewnmental
*‘eﬁt1t1es,‘lower arnd more ea511y defined rlsk for ineﬁrance
compan1es;‘better bollution centrol at solld waste fac111t1es,t

‘fewer 1awsu1ts and an overall safer and health;er New Jersey.

- 1. POLLUTION PREVENTION MERSURES WILL PROTECT PUELIC HEALTH



' NJEL recommends several pollut1on prevent:on measures to :
fguard aga1nst unnecessary exposure to tox1c chem1cals.v:01tlzeﬁ

*5part1c1pat1on 1h all aspects of s1t1ng,,con5truct1on, operat:on,

'“,maxntenance and closure af mun1c1pa11y owned orfoperated waste

V{efaexlztxes w111 reduce the lzkelzhood of human expasure to

f;harmful substances.~}7~5"" "'Jk

A. The citizens need the right to inspect.

Enablxng 1eg1slat10n to Eequxre tﬁe cfeatxonvef iocai

{;vc;txzen task forces on. mun1c1pa1 solzd wastevfac111t1es shouid be
eenaeted;- Thxs 1eg1slat10n would.prov1de for frequent—-and
TunenneUhceq—;sate’vzsztS’(x e-, tours of the landfxll,L‘

o ineiﬁeratef, etc.) by the c1t1’en s group.{ The»presence ¢f'a
: c1t1zen watchdog agency wxll,,1n and of.ztself, help fo_geaﬁaﬁtee,

less r1sk to pub11c heelth and safety.
B{‘xTheecitizeﬁsuneed”the'#}ght,td’hirelexperts. '

The above Peferenced enab11ng 1eg1slat1on would alSo,prdViee
‘f that the c1t1‘ens task force would have the r1ght to hire expewfs
{.at the government’s expense who would pawtlexpate in the eite“

7v151ts. H1th the a551stance of these experts,zlocal_citi:ene"

v'ﬂew111 be able to fully part1c1pate in key dec151ons concern1ng the

vfac111ty.e Th:s w1111also'reduce»humah.exposure‘ta toxzc

"ksubEtaneee,khich may be released frcm these waste facilities.
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N = The'citizens needvtﬁe righﬁffdJSue, _m¢~‘

Cxtxzens currently have fa1r1y broad rzghts to sue under'the
iEnv1ronmental Rxghts Qct.' Several add1t10ma1 prov;szons are

'i"essentzal to guarantee a meanzngful rzght ta sue.v attorney and

”5expert wltness fees can not. be 11m1ted.1 Legxslat1on is currently

'  mov1ng through the Legzslature‘whzch would make thzs necessary
change- the Comm1sszon 5hou1d keep a watchful eye on thzs b111
"(S—¢B76 Russo) to insure that it daes 1ndeed become law. _The
Envxronmental R:ghts Rct should be analysed‘ta determlne whether
_lawsuxts can be leed aga1nst both the state for fazlure to

enforce a fac;l1ty = perm1ts andvaga1hst‘the fac111ty owrier -

and/or’bperator~for failure to cdmplyxwith%pefmit requireMentsr:

D.  An énforcement progrém'should bevdEVEIObed to

encourage citizen irivolvemenrt.

A bounty system should be 1mplemented wh:ch wﬁuld pay to'
~ecitizen "enforcers" part af the flnes or penaltxes levied agalﬂst 
:éh'owher or operator offa fac111ty which has vlolated 1ts perm1t 

' .Fequiﬁements, Such a system w111 encourane c:tzzen ihvolveMeﬁt“

in the overéil operatzcn_of the facility. Qnd it will make the B

1

~enfdrcement role of goverrnment officials maore effective;

E. Groés'violators should be subject tao criminalvpenélti95 ‘

“and impriscrnment.
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é‘Véry-effecfive;way tofguaréntéé{cémbliancévwith'permi£ 
'condxtxons is to establlsh cr:m:nal sanctzons for severe'
*f[vxolat1ons. Thé ﬁperatars of @ fac:l:ty w:ll be less 1nc11ned to
”'*conduct themselves‘1n a §r1m1ﬁa1 manner 1f they belxeve that
?{the:r‘act:ons could resﬁlt 1n-amprisanment-of'f:neé; jNéw:¢f1~

*fﬂlegzslatlon is necessary to fully def;ne cr1m1na1 behav1or 1n

”*: ﬁregard to the operatzon of a waste facxl:ty.

‘II. PUBLIC HEALTH DAMAGES MUST EE GUCIKLY AND FAIRLY COMPENSATED

Limits bn mdhiéipél ligbiiityff§r nch;sud§éh pollutant
 .ré1eé§é$Anecés§i£ate$ théfdevelopmght'of Anofher ;ystem’fﬁom
whi§H victims:Qii1 be‘able tO.SEEk éémpénsation for inguries
related to these pollutant releases from the waste facility.

 The system, the,"V1ct1ms Compensatlon Fund,' has to be accessible
‘to potential claimants, not too‘EXpén51ve arnd should‘not have an

excessively demanding burden‘of*procf.which victims have tco meet. -

A. »The'Victims Cohpensatidn Fund(will'be capitalized

by ‘a tibping,fee ori sclid waste disposal.

By capif§1izing‘the'Victims Cohpensation Fund from a tipping
f fee on ;olidﬁﬁasfe aisposal; adequafe reséufces will be’availaple
';to pay el1g1ble clazms submztted to the Fund. Evern with this
addztxonal tlpp;ng fee; rate payers will st111 be better off.

‘ Lihifatidns oﬁ‘goVernméntal 11ab11;ty for hon—sudden pollutant
releaées'(as‘a ﬁart of'this paékagé aﬂfibipatés) willvresﬁlt ﬁn

6,y
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reduced 1nsurance rates for local governments--whxch 1n turn,'

I reduces local property ratesrg Qccordlngly the add:txonal t:pplng

. fee will be offset by reduced property rates. )5fﬁ?f?hf

‘  5. E11g1b111ty for rel1ef w111 depend on the nature of the

111ness.»f

bﬁf group wﬁo suffers‘frﬁm a meﬁxcally ver1f1éble: 

ﬁhrﬁﬁxc of pfogress1ve 111nesss,bc§ﬁd;t1oﬁ,'or d15ab111ty (such
';as cahcer, genetxc mutatxons,‘behavxorél abnorma11t1es,;a
:3phys1olog1ca1 malfunctxons or death) that 1s alleged to be the
-result of exposure to a non—sudden pollutant release from a waste,

\.

_fac111ty may f1le ‘a clalm to rece1ve compensat1on from the Fund.
C.;vCIaims'Must be filed iﬁ a,time1yfmanhér;

Claims'must be filéd within two»years of«thettime thé'harmed
+ ihqividual‘ér qualified dependent discovers or,5hould reasonably»
' have:discdvéred that the'disease may be asseciated‘withvthe'

H. ékposuké éasuéd by the waste facility.
'_’D. 'Qwans shdu1d fuliy»compenséte a victim.

: Qwards should include payments far loss of 1ncome, lass of
’profzt,‘full'med1cal EXpenses, and Pelocataon‘expenses.
vSupplementary awards shﬁuld be avallable fnr latew dlSCﬁVErEd

=111nesses‘qw damages related to the‘same exposurevwh1ch were»
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unknown when the 1n1t1a1 cla;m was f11ed.» Emergency rellef
should also be awarded 1f the cla1mant w111 suffer undue hardsh1p

‘“ljdurzngvthe,pendencyrof a clezmepreceedzng.df‘Tff}f?': N

 E. . The victim's burden of procf will be less than in

&ﬁeditidnai'fpnt predeedingeiir"ﬁ

The cla1mant may recover 1f there 1s ev1dence that 1) the

victxm,euffers-from a qua11f1ed‘disease, and ) there is a

'”*reasanable lzkelihood that the fac111ty caused or was av
5)51gn1f1cant factor 1n caus1ng the d1sease,vand 3) the v1ctim was -
;n fact exposed to non—sudden pollutant releases from the

faczlzty._f

Fo The Victims Compernsaticn Fund will be maraged by ar

independent boérd.

‘The Fund'will-be’governed'by an autonomous board appoinfedn

by thevaVernon with the edVice'and consent of the Senate.‘

'deE; does not prdfess td be tort 11abi11ty experts cr
ninedranpe experts.» Ne do offew the f0110w1ng comments ar other»
pptentiel solutione tdnthe environmental impairment liability‘

.ineufan:e,dileMme; - Oof eounee,'our‘positionsbdn several of fhe

- following matters would charge if the recommerdaticrs discussed
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above~wérefiﬁp1émentéd.

1. we do not Eeéommend a leg;slated 11m1tat1cn én-i1ab111fy;. If’.
 Jthe 11m1tat10n is tao hxgh, the status'quo'wlll;réma1n uhchangédf?'
“"'1nsQFance cdmpanxes w111 st111 charge hzghvbfehiums and the »
’f:nsured w:ll stxll have dsz:culty obtaznxng adequate p011c1es;

'If the lzmnt is too. low, owners or operators of waste—related ‘x

jact1v1t1es would have 11ttle 1ncent1ve to da the best poss1b1e 1.

vJob of conta1ﬂ1ng the1r pollutzow.

2. We do not recommerd néw,IégisiatiVE'définifidns of  insurarce
policy terms.'.The_rgsult wouId‘be’no insurance;pﬁdtgbtidnS'foﬁ -

:noﬁ—sudQEn pollutantvfeleases{»

SN

aL'iwe’ddbﬁot reccmmerd fhé creatiqh of;an édmihistfafive c1aih$
‘prdcgduréitc Feview ca$es énd aveid protracted~iitigéinHVUhti1,7
 ,que§ti6né.1ike'tHe fdlidwing are answeféd: How wﬁuld 11ab111ty
:béidéterhinéd?ﬂ vho Qouid pay?. Nhat representatlon wmuld be’
aQéilabie'fo,cifizéns? ,wheﬁe would_they‘obtaln{the1f expent57
f“haf’would‘QQaﬁaﬁtee ldwEE insufahce fatgs? iwhatﬁwoula‘guarantee
'{tﬁatuihsuranée comﬁéﬁiés would cbhfinqevto wﬁﬁte;bélicjes in §Uf

state?
5. We do not recommend limiting punitive damage awards sirce -

“their'burpose is to encourage others to comply with the

applicable laws and regulations.
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6. We do not recommerd capping the kiSR-expdsure“sihce seiecting
 _a'meaningfuJ cap would: be difficult;:if_not impossible.
_Fuﬁthermore,»capping risk‘expdsuﬁé:méy limit 1égitimaté

' recoveries for irmccert victims.

7. ;Ne do,not-recommend,chahging'frdm strict liébiiity to
- rnegligerce or limiting individual. liability. See the attached

documents.

- 8. We do’not recommeﬁd‘thE'réstorafibh ﬁf conthibufory
 6991igence as a‘defeﬁse fo‘torticlaims.'uCohpafative negligence
is a much.moré equifable‘sysfem éﬁd:guérantéésvthat injured
‘partiés are compénsatéd.vvContribgthy negligence”cquld'brecludeﬂ

:unwitting citizens from obtaining‘tHE'appropriate reliefr

'9, We do.ﬁof-hecommgnqvthe-creatianof'an‘aSSigned risk pool. It
doésn’f éeém,tovhave.wqrgedbvehy well_with automobile insurarce
pqlicies. 'In ad#ition, thefe stiil wouid‘be nc -guarantee that
insurahbe_compénies would éhoose’to write enviranmental

N

impairment liability insurance policies in our state.
10. We do rnot reccmmend retroactive 1iability limitations on

- policies since there still are rc incentives created for

~insurance companies to write policies in the future.
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NJEL would like to offer one‘final comment. Ne récognize‘the.
ldifficulty hazarddus waste site clean%up coritractors are having
'"‘obtaining the necesséry ;iability ins&rance‘fdr‘their Qofk. We'
als§ reéognize the need Fdr scome solufions fo thisApfoblem. NJEp
is ¢urrent1y»studying federaiVEffokts céncerniﬁg éimilar issues as’
they relate to the SuperfUnd/rEauthQrizatioﬁ.g:Ne would be happy
to provide the Commissiqn_with‘mdre-informatiqn_onvthis-as.the
Congrgss deQelops its position; we aiso recﬁﬁmend the Commissi&n
sfaffkto anaiyze the federal efforts. |
NJEL recommerds the folldwing arti:les and reporté cited thérein

for further corsideration:

1. "Insurance Against Pollution is Cuf," The New York Times,

March 11, 1985.

2. "Risky Business: Insurers are Shurmirng Coverage of Chemical

ard Other Polluticor, " The Wall Street Journal, Maréh 13, 198S.

3. "Wary Insurers Peril Pcllutiornn Cleanup, " The Star Ledger,

April 29, 1985.

4, "Where High—Risk Companies Rurn for Coverage, " Business Week,

July gz, 198tS.

[
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 New Jersev Envltonmemal I.obby‘

t
48 Bayard Street. Suite 320
‘New Brunswick, N.J. 00901
aunyza&unm ~

'~ June 24, 1985

" Hon. Martin Herman, Esq.» : s
Chair, Assembly Judiciary Conn;ttoe'
State House Annex--Room 446 '
Trenton, New Jersey 08625

RE: S-2545 (Lynchd) = o | v
'"Pollut;on anbil;ty of Public Entztzes and Employees

‘Daar Assemblyman Harnan.

Senata Bill 2545 (Lynch) "has bean scheduled for your

- Committee’s consideration today. The 1mp11cat10n5 of S-2545 are
80 severe that we urge you to hold the bill until an extensive
review and analysis can be conducted by your Committee and the

- groups which the\Neu Jersey EnvirOnmental Lobby‘represent.

The legxslutzve h;story of the bill is as follows: It was
_introduced on December 7, 1984 and referred toc the Senate
~Judiciary Committee. - On January 28, 1985 it was reported to the
full Senate with committee amendments. It was then amended

- on the Senate floor (on February 28th) and passed the Senate on
‘March 7th with a vote of 32- 5. The bill was then referred %o
your Conmzttee. ' T L ‘ '

Unfortunqtely; the New Jersey Environmental Lobby (NJEL) and
its member groups only learned of the bill after it had been
passed by the Senate.  Accordingly we were not able to provide
input on the bill before now. NJEL pledges to work closely with
you to resolve any outstanding gquestions-about this bill sc that
it can be umended and’ releused in the near future. Our specifac
- comments follow. ' : : - '

Thevgenate Judiciary Statement on the bill (dated January
28, 1985) is a good description of the bill; I have attached it
for your easy reference., The Statement does not, however,
describe. the b1ll s 1mp11catzons. ‘

Generally speaklng the bill addresses the pollutlon
"llabllzuy of public entities and public emoloyees. It would very
substantially increase the ourcen of procf necessary ifor a
citizen %o ‘meet pefore EuC cesding ln an acticn for
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pollution-caused damages. Specifically, the pbill eliminates the
strict liability provisions currently contained the the "Spill
Compensation and Control Act' and the '"Sanitary Landfill Closure
and Contingency Fund Act.'” Strict liability is also the standard
toward which New Jersey’s common law is moving. In place of
strict liability, a person harmed by poll ution caused by a public

;.n;;ty (or by a public employee) would basically have no recourse

against a governmental entity since he would have to rely on the
standards set forth in the New Jersey Tort Claims Act. - The New
"Jersey Tort Claims Act severely limits the liability of a
governrental entity to negligently administered ministerial acts.
Negligently administered discretionary acts, which cause most
pollution-related problems, do not subject the government to any
liability. The bill also eliminates-joint lzabzlxty of
'governmental entities. '

» By el;minating strict liasbility of govérnmental entities in
complex poliution cases, the legislature would be placing an
exttemely heavy burden on our state’s citizens. in fact citizens
in most pollution cases would now have to identify other sources
of pollution which are NOT the government. For example, under
5-2545, when pollution damage has been caused by a landfill owned
by a government agency, the citizen would now have to sue the
waste haulers--but could not sue the government itself if the
pollution was the result of a discretionary act. - This is an
. especially unfortunate result since it is the government which
~'has all the essential records and documentation which ‘are needed
for a successful action against polluters. Public policy
considerations strongly dictate against such an intolerable
situation being permitted to arise. turthermore, the elimination
of joint liability for governmental agencies may prevent an.
injured citizen from seeking compensation (in the rare situation
when a case could be brought agjainst a governmental entity; 1.e.,
a negligently administered ministerial act) from the only party
that does have the resources to adequately compensate ham,

-The purpose of the strict liability provisions in the Spill
Fund and the Landfill Closure Act is to prevent such inequitable
situations from arising. Innocent victims of government re‘ated
pollution should be able to seek compensation zgom that v
governmental entity in a meaningful way. It must be left up to
the government--which does have the necessary resources--:+o seek
redress from other sources of the pollution; this responsibility
clearly should not be placed on our citizens. If enacted, 5-2545
would do just that: it would shift the burden from the
Qovernrent o the public. To put 1t succinctly, when one asks
who should pay for the damages caused by a "pollution inc:cenzt'”
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fand the choxce is between an 1nnocent czt;zen and a governmental'
.entity (which was to some extent- 1nvolved in caus;ng the .
fpollutlon) pub;zc polxcy demands that the government pay the
.bxll. : N , s Lo ’

« NJEL recognlzes the d;ff;culty wh;rh local and county
Wgovernments and pr;vate busxnesses are havxng in obta1n1n9~v
affordable environmental lzabxlxty insurance. We are also very
aware of the 1mpl;cataons of the court dec;sxon 1nvolv1ng Jackson
"Townshlp. _'We know that the lxab;l;ty zssue 15 cne of the most
ceritical ones which must be addressed by the Leg;slature. One
-~ important step ‘has just recently been taken. Senate Concurrent
Resolution 141 (Dalton) has Just been released from the Assembly
Energy and Natural Resources Committee (on June 17 and should be
acted upon by the full Assembly and’ sent to the Governor very
soon. SCR- l41.‘wh1fh is attached, creates a legislative study
‘commission which would review all the economic, environmental,
and legal issues related to the environmental liability insurance
‘problem and would recommend solutions to those problems. The
study commission, to be appointed by the Senate President and
'Assembly‘aoedker; is to report back to the legislature‘no,later,
than September 15. 1985. Accordingly, we urge you to hold 5-2%545

»untll after the study commzsszon oresents its findings and.
reconmendat;ons. . .

"Thank you very much for'yohr consideration. We hope TO. nave'
the opportunity to address this. matter before your Commzttee :

today if 5-2545 is cal;ed. ‘ _
e Very truly you?ﬁ,

ames 5. Lanard
LegiSlative Agent

el Hembers of Assembly JudlClary Commxttee
Senator Jonn Lynch -
Profesaor dllllam GO¢dfarb Esc.



"GENE A. LUCERO, DIRECTOR
OFFICE OF WASTE PROGRAMS ENFORCEMENT
U.S. ENVIRONMENTAL PROTECTION AGENCY

BEFORE .

SUBCOMMITTEE ON WATER RESOURCES
COMMITTEE ON PUBLIC WORKS AND TRANSPORTATION
U.S. HOUSE OF REPRESENTATIVES :

JULY 24, 1985
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' Thank you for this 'opportuni‘ty -to_ ’dis-cuss“pollution,
gllab1l1ty 1nsurance 1ssues related to the Resource Conservatlon
';and Recovery Act (RCRA) and the Comprehensxve Env1ronmental R
b Response, Compensatlon, and L1ab111ty Act (CERCLA or Superfund).
{Today, I w1ll summarize why suff1c1ent ava11ab111ty of hazardous
_waste management 1nsurance is 1mportant to EPA, what ‘we perceive
as the causes of 1nsurance market problems in thls area, and
';what EPA s ong01ng efforts are . to determlne the maJor aspects
1of RCRA and CERCLA 1nsurance issues and potent1al approaches

to resolve the issues,

I will begin by statlng that suff1c1ent avallablllty of
commercial RCRA/CERCLA 1nsurance is 1mportant to EPA for several
"reasons, -Insurance supports our regulatory program to 1mprove-
'_enylronmental management pract1ces pf 1nsured partles. Further,
by offsetting a degree of act1v1ty related rlsk, insurance
fosters broad part1c1patlon in hazardous waste management,
1nclud1ng, for example, contractor assistance 1n expediting
:CERCLA response'cleanups. ConseqUently,.EPA is concerned
Vabout the growlng shortage of available RCRA/CERCLA insurance
b'and is taklng steps to determlne why the shortage has ~occurred
and what can be done about it.: |

| Before dlscussrng where our efforts have 1ed us to date,
‘I w111 prov1de a brlef descrlptlon of the pertlnent relationships
between RCRA and CERCLAvand the insurance community. Both
'RCRA‘and,CéRCLA were‘created.in_response to,public concern

~over hazardous waste management practices in the United States.
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RCRA regulates current and future hazardous waste managemeﬁt'

.,‘practlces. CERCLA provides funds and enforcement authority to.

“cleanup. past 1nadequate hazardous waste management practlces.

CERCLA also conta1ns 11ab111ty prov1s1ons that seek to 1mprove

- future hazardous waste management practlces.‘

‘ Spec1f1c 1nsurance requ1rements are in effectvunder RCRA.
RCRA regulatlons require that fa0111ty owners/operators demon-‘
strate financial respon51b111ty for sudden and nonsudden events
through several means, including self or commercial insurauce.

Commercial insuranceifor sudden events must provide minimum

:‘coverage of §1 mllllon per OCCurrence, $2 million aggregate.

Commerc1a1 1nsurance for nonsudden events must provide minimum

- coverage of $3’ mllllon per occurrence, 56 million aggregate.

Approximately 4800 facilities are subject to sudden liability
requirements and approximately 1000- facilities are subject to
nonsudden liability requirements,# The RCRA requirements for

nonsudden liability have been phased in over time on the basis

- of owner/operator size., The smallest owners/operators, those

with sales or revenues of less than five million dollars, were
required to obtain irsurance by January 15, 1985. 1In addition,

recent RCRA amendments require that owners/operators certify

,thelr compllance wlth financial respon51b111ty requirements by

e

November 8, 1985 or lose 1nter1m status.
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.In response to hazardous waste management 1nsurance
requirements, insurer offered coverage to date has been the
'tkstandard form Comprehen51ve General L1ab111ty (CGL) policy
d'and more reoent Env1ronmenta1 Impairment Liability (EIL)
policy.",Both of these polic1es were developed.to,meetbother
insurance‘needs and mere;simplyjadapteddby the insurance
: 1ndustry in an attempt to accomodate the RCRA/ CERCLA market-v’

Since the early 1970 S, CGL polic1es have included proteo-
tion against sudden and acc1dental releases of‘materials that
caUse_injUry‘to’Otners on anpoccurrence basis. Occurrence
,_based inSurance'promides perpetual‘ooverage so long as injuries
.were sdstained while the polity was‘in force. Claims may be |
filed for injury.sustained whilebtne3policy was in force evenr
after the policy.is terminated and premiums are no longer
'being'oollected. » | ' |

Until_reeently, CGL‘polities'contained a pollution erclusion.
clause which can-be.thelbasistOr"denying coverage.if the
insurer can Showithat‘the:occurrenceVeould be expected or
intendedvand'that‘it'therefore was not'sddden and accidental.
Tne significance of'tnis'exclusion wiillbe addressed later.
EIL insurance 1s spec1f1cally de51gned to cover problems
resulting'from_gradual contamination. EIL insurance prov1des
'._coverage for:bodily'injnryband‘property‘damage resulting from
gradualjcontamination;v>EIL policies'generally do not provide
bfor performing remedial work,:aithoudh they often wiil.support

l,cleanup of ex1st1ng pollutlon in order to avoid future third

party claims and minimize ex1st1ng claims.



- ‘,b-::4—‘,_

EfL coverage 1s prov1ded‘on a clalms made bas1s;;'Ciaims;
t’made 1nsurance provxdes coverage, generally wlth spec1f1ed
hretroactlve 11m1tatlons,~for any clalms made durlng the term
vhjof the pollcy regardless of when the event upon wh1ch the
igclalms are made took place.' P011C1es typlcally requ1rev”7
iathat the 1nsured be in compilance w1th applicable regulatory
“standards., L1ab111ty can be excluded 1f the damage results f
‘from a knowzng fa11ure to comply wlth appllcable regulatlons.\h"‘

- In- theory, a: maJor component of EIL coverage 1s an - |
hlndependent risk assessment of 1nsurance appllcant fac111t1es.;ﬂ
vuThe rlsk assessment~ut1112esvenglneerlng and:sc1ent1fLC‘tech-‘id”'
nlques to assess the potentlal for both sudden and nonsudden“
renv1ronmental damage ar151ng from the operatlons of the 1nsuredrf]_ﬁ

Although a market for hazardous waste management 1nsurance
‘",and appllcable 1nsurance p011c1es ex1sts,-1nsurance 1ndustry
h‘w1lllngness to prov1de both sudden and.nonsuddenicoverage 1s.:

hv1rtually nonexlstent.’espec1ally for flrms 1n the chemlcal
r1ndustry. Accord1ng to our most current 1nformat10n,-
i{'there are only two insurers for nonsudden llablllty remalnlng
vfor Fortune 500 f1rms, and 3 1nsurers for small to medlum :
.flrms."In addltlon, wh11e 1nsurance ava11ab111ty is dlmlnlshlng,‘
iirates have 1ncreaseq by 50% 200% | |
The 1mpl1cat10ns of the 1nsurance w1thdrawa1 are. that suffl- o
‘c1ent 1nsurance may not be avallable for-.owners/operators subject
‘-to RCRA f1nanc1al respon51b111ty prov151ons, potentlally respon51ble

‘partles, and partles 1nvolvedv1n CERCLA site response subJectnto

” potentialvthird party damage claims. tInjaddition, owners/’opératorsb"‘

KOs



'.subJect to and unable to comply w1th the January 15, 1985
»-deadllne.are-currently in violation. RCRA owners/operators
‘*;Unable to obtain SUffiCient insurance'may not be able to meet
"lthe November 8; 1985 fxnanc1a1 respons1b111ty cert1f1cat1on
“Arequ1rements._ These fac111t1es could lose 1nter1m status and
lbe forced to close. F1nally, cleanup contractors have expressed
concern that 1nsuff1c1ent 1nsurance could lead to thexr reduc1ng
fparr1c1pat;on in CERCLA,cleanups. |
| Ihe'Agency haS‘proposed a_Federal Register.notice to take
comments on<the availability of;insurance and may make modifica-
}lcionsrbased on the comments reCeived;‘dAny modifications,,however;
’;‘vould affectdonly tne‘six'States'where é%A implementsbthe program..
In order to develop potentlal solutlons to thls problem,r
: EPA belleves that it is important to fully understand the
_condltlons whlcn'have led to the unava;labllity of RCRA/CERCLA
insnrahcé,__Tobdatei our researcheindlcates that there are
several innortanrlreasons for,tne currentrreducrion in avall—
’abilitydof RCRA/CERCLA insurance. I'wlll discuss these reasons
in detail;‘ |
One.reason'is that “the insurance industry has departed
from its tradftional Business practices. Traditionally, tne
1nsurance 1ndustry obtalned its proflts from underwrltlng
~income. However, with 1nterest rates remalnlng high in recent
years, the lnsurance industry embarked on a strategy'to obtain

profits from investment income. As a result, the insurance
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‘industry'was Qllling’to;wrltedpolicies at a 1oss1in order,to
‘obtain money thattcould then be invested for.a‘netrprofit.
"’Conseonently; a'highly’competitive insdrance inddstry often
accepted premiums that did not adequately reflect pollcy
r1sks. Now, dec11n1ng 1nterest rates have reduced 1nvestment
income and insurers are no longer able to offset policy losses.,
’»It.ls ;mportant to note that 1nsurance Industryfproflts,
like'the stock market, are snbjectbto changing economic'condi?
tions that are often cyClical Durlng periods when economic
conditions result in large 1nsurance industry losses, the
‘insurance industry may respond by curta111ng their riskiest
- policies. This response is due in part .to the insurance industry
:,need to maintain a sufficient ratio of premlums to reserves,
At .present, hazardous waste management insurance are among the

curtailed p011c1es.

1

L.:igation costs and court rulings over coverage of hazard-
ous waste related claims are, at present, the two factors of
apparent greatest concern to‘the insurance industryr In part,
this concern is based on recent court rulings that address
coverage of hazardous. waste related claims, To date, litigation
and’court rulings have concerned the CGL policy form. Insurers
have raised the.staqdardlﬁpollution exclusion" to deny coverage
of pollution claims, while insureds_and other claimants have
sought to establish coverage through the exception to the

‘pollution exclusion for "sudden and accidental" waste discharges.

N
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In several cases over the past f1ve years, courts have :

’jglnterpreted the nonsudden and gradual exc1u51onary language

"5Qnarrowly, follow1ng the Jud1c1al precept of 1nterpret1ng

o _amb1gu1t1es 1n contracts aga1nst the drafter.uuth"

b: Thus, 1nsurance 1ndustry losses may be attrlbuted to the

g1“1nsurance buslness practlces I mentloned prev1ously and also
"to amb1guous 1nsurance contracts that created hlgh potent1a1

' exposure to 1nsurers. Thzs latter contentlon is supported by

-1nsurance 1ndustry comments durlng the early 19705 when the

’pollut1on excluslon was 1nserted 1nto the CGL pollcy. These

comments assert that the pollutlon exclu51on language d1d not
. .

f'clar1fy coverage, but rather only confused the def1n1t1on of

‘ occurrence warrantlng coverage., In addltlon, hazardous waste

management was not a hlgh prof1le publlc 1ssue durlng the

early 19705.“ Therefore, 1t 1s probable that the lnsurance

'1ndustry 1nserted the pollutlon exclu51on clause into the CGL

'pollcy aware of 1ts amblgulty but unaware of its potentlal

‘1mp11catlons.

‘This contention is‘further suppored by Current insurance

'1ndustry efforts to e11M1nate pOlle amblgultles.ﬂ More restric-
.tlve CGL p011c1es are bexng drafted ‘ These policies will

'ellmlnate sudden pollutlon coverage but w1ll in general

allow flrms to buy back coverage on a c1a1ms made basis. In

addrtlong'pollutlon coverage‘for both.sudden and nonsudden

' events*willibe‘offered througthIL‘poliCies.'tHowever,
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1t nay be some tlme before the 1nsurance 1ndustry has recovered

from 1ts current economlc cond1tlon and is w1ll1ng to prov1de o Y

th,suff1c1ent EIL coverage.'tf
| Whlle the remalnlng f1rms that offer non—sudden env1ronmental -
telmpalrment llabllxty 1nsurance have followed sound underwrltlng
hfppract1ces, requlred rlsk assessments, and carefully 11m1ted pollcy‘
*coverage, from EPA s perspectlve,:the‘problems»w1ll not-he‘
solved unt1l prlvate 1nsurance is ava11able that- providesr
premlums that adequately reflect rlsks, 11m1ts 1nsurer 11ab111ty
'to an acceptable degree of r1sk- fosters part1c1pat1on by |
ﬁgquallfled parties in the hazardous waste management 1ndustry,v

' )
,offers a stable source of deflned compensatlon to pollutlon'

Lo v1ct1ms, and serves as an effectlve market force mechanlsm

pto help regulate and reduce env1ronmenta1 damage by demandlng
respon51ble env1ronmentalgmanagementhas a»condltlon and-cost;
‘for 1nsurance. | |

To. date, many approaches have been proposed to address'
‘lthe:pollutlon llablllty 1nsurance shortage ' EPA believes that
lvno one approach but rather a comblnatlon of several approaches,
w1ll be able to solve the shortage. In summary, approaches:?
h‘that EPA belleves merit further con51derat1on 1nclude-'a return“
,fto careful underwrltlng practlces through use of env1ronmental‘
”“faudlts, premlums that - reflect risks, and contracts that address )

pollcy 11m1ts in unamblguous terms, Establlshment of captlves‘

by varlous segments of the 1ndustry is another p051t1ve approach
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_pro elaborate, EPA could work w1th the 1nsurance and'
g_hazardous waste management 1ndustr1es to create an. env1ron- |
”lment where 1nsurers are w1ll1ng to offer adequate pollcy coverage.'
‘:Pol1c1es could be developed to more carefully deflne 1nsurers
”'l1m1ts of 11ab111ty and lessen the rlsk of more expan51ve
1nterpretat1on of the rlsks than the 1nsurers 1ntended , For
RCRA fac:lxtles, the most effectlve mechanlsm could involve
conductlngjlnsured»spec;flc env1ronmental aud;ts based on_'
fexisting‘scientific, engineering, and~medical data; For‘CERCLA
cleanup contractors the most effectxve mechanlsm could 1nvolve
both varylng the coverage ‘and premlums based on the risks of .
specific contractor act1v1t1es and requ1r1ng contractors to
adhere to strxngent operatlng procedures.' Examples of contractor
act1v1t1es wlth dlfferlng rlsks 1nclude contractors who 1nvest1gate
a s1te as opposed to contractors whc actually cleanup a site,
CERCLA already requlres_contractors to adhere to stringent
' operating procedures forvallvactlvities such as slte safety
and 51te 1nvestlgat10n. | |

"EPA could fac111tate thls approach by prov1d1ng insurers
w1th comprehen51ve RCRA/CERCLA technlcal data comp1led over
the past decade. Thls data may serve as an actuarlal baSIS
- from which to calculate premlums related to pOlle coverage.
EPA could also prov{de technicalvassistance as appropriate.

Thls option would provide’Severallbenefits.v First(”the'
insuranCe induStrybcould enter the market having determined
limlts of liability‘to'theirfsatlsfaction. Second, a source

of defined,compensation to pollution victims would be available

§e X
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througn the private sector, minimizing Federal intrusion, Third,

'such insurance would provide an effective market force mechanism

to help regulate and reduce the risk of env1ronmenta1 damage

1by an 1nsured facility or organization by demanding re5p0n51bie
‘ env1ronmenta1 management as a condition for insurance. Improved
operatlons could result from the 1ncent1ve of lower premiums.and
‘1nsurer oversighti Fourth, this option would‘con51der environmen-
tal risk as a condition of financial responsibility. This
consideration shouldﬂlead,‘for example, to‘RCRAlpermitting of
enVironmentaily soundxand financially responsible facilities. g
. of varying_size. | ) | | |
r _ , . .
;Given the cyclical nature'of the insurance industry,bEPA
is concerned that the insurance induStry, asvcurrently structured,
may not be able to provide viable coverage that>sufficient1yb
demonstrates financial'responsibilitYVEOr insureds. Aikey
evresponseptofthisbproblem would be development of'an approach-
tnat prOVides stable long-term insurance coverage. For example,
the hazardousﬁwaste management.induStry could form aicompany,
knoWn as a captive, to insure their own'risks‘that are common
to the group, with insufance. companies retaining some - portion
of the risk
Another proposal that EPA supports is clarlfication of the
liablllty of contractors conducting hazardous waste site cleanups
.under CERCLA. A standard of‘negligence’for cleanup contractors
would aliow insurers to provide coverage based on a’traditional

standard of performance without sacrificing the objectives

a’/'x



j:—11é“

‘jof CERCLA 11ab111ty provxslons related to the actlons of the
’remalnder of the hazardous waste management 1ndustry. A standard
'chof negllgence should encourage qual1f1ed contractors to part1c1pate
1n hazardous waste 51te cleanups and 1nsurers to prov1de adequate,
'affordable, and stable 1nsurance._,'d
At thxs p01nt, I would llke to comment on opt1ons whlch‘
.lEPA does not now con51der v1ab1e. Thehflrstvopt1on 1s to
_ ellmlnate, as members of the 1nsurance 1ndustry have proposed
strlct, JOlnt, and several llablllty prov1slons under CERCLA
- _ Our success in promotlng prlvate party cleanup is the
'product of several factors*
o Effect;ve use of‘Superfund's powerfullliability
| prov151ons, | v 3 .
o;Aggre551ve,pursu1t of enforcement remedies wherever
feas;ble;‘ S '1' ' |
o»willingnesS'toaemploy'the Superfund‘as needed to -
_protect humanihealth and thevenvironment from hazardous
'waste 51tes, and - | |
(o} Implementatlon of a settlement pollcy whlch promotes
| prlvate-party cleanup.
"Negotlated‘prlvate~partyrcleanups, then;vare essential
to the success of our natlonal Superfund strategy. We want
wthose companles respon51b1e for contamlnatlon in the flrst
place to take remedial steps. Where protectlon of human
" health and the environmentvregulre it, we do not he51tate to
use thenFund for cleanUp'work. If‘necessary;vwe will use

litigation to force private cleanup or recover our costs.

FaX
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Aggressive enforcement of the - law, 1nclud1ng the use of
;str1ct, Jo1nt and several 11ab111ty, has been 1nstrumenta1 1n_dd
%lour success un promotlng pr1vate party cleanups.d;'} R
| Congress con51dered 1ts approach carefully when 1t’
yhdebated Superfund in 1979 and 1980 -It)declded that onlyfa,
statute with tough enforcement tools could,succeed‘in’dealingv,
with a'problem-of‘such magnitude;thOur erperience’has prouenr.
'that Congress was righta
We are concerned that Congress is now- con51der1ng amendments-

whlch could weaken Superfund's 11ab111ty prov1s1ons by requ1r1ng
vthe agency to apportlon cleanup costs ambng respon51b1e partles,
and thus adversely affect EPA' s ablllty to carry out 1ts
respon51b111t1es under the Act. '
- I cannot stress enough that the purpose of Superfund 1s
7:5 clean up the_natlon s worst ha;ardous waste dumps. U51ng
the law's enforcement tools, that is‘what we are,doing.

\During the next fiye‘years, EPAvplans‘to'begin'cleanUp
work'at‘approximately l,OOQ‘national priority sites. We
anticipate that respansible parties will undertake the:work
at‘somer350 of those'sites. It is only‘through~e£fective
use of strict;‘joint,and’several_liability that:wefwitl be
:abie'to accompiish'this level of private party'involuement “

in our priority cleanup program.

™
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‘ The Superfund enforcement program 1s -one of the most

eff1c1ent and effectlve in the Federal government._ We are

"ffseelng real progress 1n gett1ng 51tes cleaned up, ‘and in.

‘”frecoverxng the costs we have 1ncurred 1n d01ng the cleanups
ourselves, - | .

'During thevpast'seyeral;years,fthe Department.of Justice
,»has filed 75 ciuilfactionsdseeklngginjunctivehreliefbfor site
cleanup by'responsible’parties;f-An:additional 49 cases have
been filed where;the governmentfis seeking'to recover ltsd
vcosts for Federally flnanced cleanup under Superfund EPA

has 1ssued admlnlstratlve orders requ1r1ng responsible partles

’l.to undertake cleanup at well over 200 sites.

While'these statistics arevindlcators of an aggressiVe
:program, it is the actual results of‘our enforCement actions
which demonstrate'effectiveness. That.translates to‘dollars
and actual Cleanup; Through flscal year 1984, the Superfund
enforcement program obtalned prlvate party settlements for
cleanup worth $329.5 mllllon. So far‘thls year,'that cumulative
total has grown by more than $100 mllllon. More 1is eXpected
kas the pace of both the enforcement and cleanup programs
7accelerates.

The 11ab111ty standards establlshed under Superfund have
"_contrlbuted to EPA's success in obtalnlng substantial
prlvate party cleanup at hazardous waste sites. The courts
have establlshed as a matter - of Federal common law that the
11ab111ty of potentlally respon51ble partles at Superfund sites
‘iSQStrict; jointfand several,_unless the responsible parties
can demonstrate that the harm is divisible,A

F# X
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Jo1nt and several llab111ty prov1des that, where.two or
5 more personsrcause a 51ng1e and 1nd1v1s1b1e harm, each 1s
»hsubJect to 11ab111ty for the ent1re harm. Where,the harm 15”
u~d1v151ble, 80 is the l1ab1l1ty.v‘fl,f»*“' T &
Knowledge that they can be held 301nt1y and severally
v'llable for full cleanup glves respons1b1e partles the 1mpetus
to negotlate settlements for cleanup when the harm at a 51te‘
‘1sv;nd;v151ble.‘ Without thls powerful tool .1ncent1ves for
ldelay-uhile oart1es.qu1bb1e over the partlculars ot‘indiVidual'
’-contrlbutlon at the 51te may outwelgh the real prlorlty -
'gettlng on w1th the Job of cleanup.‘ |

In addltlon to belng a powerful tool joint and‘seVeralge'
111ab111ty is also a: very pract1ca1 mechanlsm in ach1ev1ng

51te-cleanup by prlvate partles. Most Superfund s1tes'

ﬁ_constltute env1ronmental harm that is truly 1nd1v151ble.

WasteS'are frequently.lnterm1xed ‘Even if they were. or1glnally‘
'~segregated, they have become intermlngledelth the 5011, | |
groundwater,_and surface water. | | »

Site records are frequently deflcxent. ltiiS’often‘
“fdiff1CUlt to’determlne with any certalnty who sent wastes to
1the‘site;,9hat the Qastes'wererandkin'what‘quantities,’andd
fwhere'they were placed,‘ Doaens:andveven hundreds of»parties

may have been inyolved.y
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? Critics of joint'and Several‘liabilitytunder Superfund

.contend that, in theory, the government could sue the generator

’..of a s1ng1e drum of waste found at a mass1ve s1te for the

-«

k{entlre cleanup of that s1te. In practlce,vhowever, thls does
',not happen. Fxrst of all, we negotxate w1th all 1nterested
vrespon51ble part1es, regardless of the1r 51ze or contrlbutlon
‘to the 51te. In practlce, th1s means we are negotlatlng
settlements with anywhere from 1 or 2 parties to over
250 partles at some 51tes.
When negot1atxons.fall,kthehgovernmentgwill sue a substan-

tial group of responsible partles.ﬂuln‘the’majority'of caSes-‘j
vfiled' the namedidefendants‘include owners‘and Operators.and

_contrlbutors of about 65 100% of the waste at the site. Selec-

" tion of defendants is based on contrlbutlon of waste at a

1

51te (both‘type and volume),rstrength of evidence, and the
~ financial v1ab111ty of a party.
Unless government employs Jolnt and several llablllty in
a rational and consxstent fashlon, the courts may be unw1111ng
'to apply it 1n Superfund cleanup cases. Respon51b1e partles
also have an opportunlty to show that the1r contrlbutlon to
'the problem at the 51te 1s d1v151b1e and therefore not subject
‘to the JOlnt and several llablllty standard
s

In addltlon, Sectlon 106 of the Superfund 1aw spec1f1es
‘that courts should grant such rellef as the publlc 1nterest
‘and the equltles of-the case may requlre. In asse551ng

v settlement proposals, EPA con51ders aggravatlng and mitigating

c1rcumstances and other approprlate equlty factors.
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'lt'is~important tO’remember tnat.austrong'enforcementdH
program and substant1a1 1nvolvement of respon51ble partles 1n
site cleanup are critical’ elements in the Admlnlstratlon s
A'Superfund reauthor1zat1on proposal Contlnued expan51on of thls

'effort w1ll supplement the $5 3 bllllon fund-f1nanced cleanup

'f'we have put forward

EPA' s enforcement program‘has worked effectlvely 1n recent
years.; To.makeflt work even‘better, EPA and the.Just1ce Department
have developed a settlement pol1cy for deal1ng w1th partles
w1111ng to take on thelr part of the cleanup burden.' The pOlle
fac111tates settlements w1th prlvate part1es and addresses many
 of thevconcerns_ralsed'wlth Superfund s llablllty scheme.‘lli

'*want toihighlight’four partlcular aspects ofrthe pollcy:

0 opportunityvfor settlement;'
o) settlements for less than IDO% and- mlxed fundlng,

o settlements w1th de mlnlmls partles, and

. O releases from 11ab111ty

'The prospect of 11t1gatlon or Fund—flnanced cleanup is
essentlal to prov1de respon51ble part1es w1th 1ncent1ves to
negotlate for cleanup.» ‘The Agency also prov1des respon51b1e '
partles w1th opportunltles to settle before 11tlgatlon and |
'pretrial costs are incurred

| Our settlement pollcy 1dent1f1es a number of stages 1n

the CERCLA Cleanup process that give respon51ble partles an
‘opportunlty to take over or pay for CERCLA cleanup before

”rlltlgatlon beg1ns

NS
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‘ io The Agency 1dent1f1es and notlfles respon51ble partles of
“lajthexr potent1a1 l1ab111ty under CERCLA- 7
‘o;The Agency prov1des respon51ble partles w1th 1nformatlon:.
u’ion the 1dent1ty of other respon51ble part1es and the volume
and nature of wastes dlsposed at the 51te->’ | |
”_26 The Agency offers respon51ble partles an opportunlty to
lperform or part1c1pate in the studles leadlng up to the
h01ce of remedy, and | k |
o Once the.proposed'remedyrfor-theisite-hasrbeen identified
',the Agency glves respon51ble partles a formal opportunlty
to make offers for cleanup actlon,‘before enforcement or
'Fund-flnanced cleanup would begln In con51der1ng these
offers, EPA makes a pragmat1c assessment of whether
'v'acceptanceuof the settlement offer.would eXpedlte cleanup;
Upon settling wlth‘cooperative parties, the government
w1ll v1gorously seek all rema1n1ng rellef from the partles
whose recalc1trance made a complete settlement 1mp0551b1e.
' The government will select partles for lltlgatlon to 1nvolve
“ pthe largest manageable number of'part1es from the site.

.The settlement pollcy prov1des flex1b111ty for asse551ng
;respon51ble party proposals for cleanup. It exp11c1tly
rystates that the agency wlll conSLder offers for less than
100% of cleanup or . the costs of cleanup. In addltlon, we
ant1c1pate that both the Fund and prlvate resources may be
~used at the ‘same site in some c1rcumstances. Where the
agency settles for less than'lOO% ofvcleanup costs, it can
use the Fund to'assure thatfsite:cleanupvproceeds erpeditiously

F¥X
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"and then sue to recover these costs from non—settllng responsxble

‘"F;partles. If the Federal government accepts less ‘than 100% of

o fcleanup costs and no f1nanc1a11y v1able respons1b1e part1es

ll remaln, Superfund monles may be used to make up the dlfference..f
| This approach 1s fully conslstent w1th Jo1nt and several
Rliablllty. The government is maklng a pragmatxc assessment

of whether settlement for less ‘than 100% w1ll expedlte cleanup, :

regardless of llab111ty.' The settlement pollcy sets out a

'ft”number of criteria to be used in con51der1ng an offer for less

than 100% of cleanup. They 1nclude the nature.and volume

lof wastes at the 51te, ab111ty of partles to pay,,the nature“
of the ev1dence avallable, the need for expedlted cleanup, the‘.-k
inature of the case remalnlng agalnst non-settllng parties, and

;nequxtles and aggravatlng factorsn If the - government‘determlnesf
nén the haSls of such criteria to accept*an,offer-for’leSS'than,
,lbb% of‘cleanupqcosts,‘it can then'make a determinatlon ofu
‘ Qhether miked funding is useful~to expedite'cleanup,"Mlxed'
funding wlll 1nvolve reimbursement from the Fund, rather than<
advance payment to respon51ble partles.

" The agency w1ll notdapportlon costs among respon51b1e e
‘partles._ Such a system would. delay cleanup, be complex to.-

ivadminiSter, and 1ncrease the chance of l1t1gat10n without

resolving any questlons of fairness among respons1ble parties,
h ’ ; b R ; e s



b. »419f' ‘

Small contrlbutor‘partles}have argued that they cannot
eksettle the1r 11ab111ty w1th the Agency wlthout becomlng 1nvolved
: in extens1ve negotlatlons w1th other respons1b1e part1es. In
‘such sxtuattons, thelr legal costs may be dlsproportlonately
:_large in comparlson w1th thexr contrlbutlon to- the problems at
a s1te. ~Whether or not they are targeted for 11t1gat10n by
, the Federal government,‘they may be brought 1nto a case by -
other reSponslble partles as third party defendants,' In this
'setting they‘are also likelybto incur;disproportionate legal
costs. bl |

The settlement policy authotizesvnegotiations and
v settlements w1th small contr1butors, eyeh when‘offers‘from
these part1es do not constltute a substantlal portlon
of_the‘costs of cleanup. The»pollcy prov1des that, in negotiating
.‘with small contribdtots; the Agency.shodld limit its efforts
' tO‘low volume; low_toxicity disposers who would not normally
‘pay a.signlficaﬁtbportion-of the costs of cleanup.

The contr1but1on protectlon amendment in the Administration's
‘proposal and in H.R. 2817 would also benefit small contributors.
If they are part1es-toha good:faith;;judlcially approved settle-
;ment; theYayould notrbevsubject tovcontributionhactions by
other'responsible patties sued byethehAgency.

| Respon51b1e partles who offer to clean up sites generally
want ‘to negotlate a release from llablllty as part of the
settlement. Responslble parties ﬁrequently want some certainty
in return for assumingtthe COsts of cleanup, and we recognize

that releases will provide some certainty and be a valuable

Gox
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kihcentivé for private party cleanup.‘ On the other hand, we
also recognize the current state of scientific undertainty |
concerning the impacts of hazardous substancés, our ébilipy to
detect them;\ana the effectivgness of different types of remedies
at hazardous waste sites, It is possible,that remédial measures
| will prove inadeguate atfsome'sites‘beéauée of limitations oh'
oﬁr currént Scientific understanding, uhknown conditions,,or
failures in the désign and construction 6f‘;he remedy. -

Our settlement policy pro#ides‘for releases from 1iability
under the general principle, "the better the remedy, the better
the release.” ' The language does not include any‘spécific_
hierarchy of épproved remedies. _Insteaa: it provides the fléxibility
to refléct changes and improvemehts in our scientific understanding
of hazardous waste management. .

Requests for releases are assessed on a site-specific
basis, in light of the alternatives consideréd for:the cleanup.
"Releases are more likely to be appropriate where the chosen.
remedy is'the most environmentally protective alternative that
is econohically féasibie at the siie. The policy therefore
does not indicate whethet parties disposing wastes bff—éite at
RCRA-permitted or regulated facilities will automatically be
grantéd feleases. Ih some cases, off-site disposal may be the
most enQironmentally protective.alternative'that is economically
feasible; in others, alternatives such as tfeatment or destruction

may be feasible.
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At present, this settlement policy prov1des gu1dance on’

‘implementation of the enforcement program on the matters that i
XI have Just discussed | I believe that the policy prov1des'vf
',flexibility and.fairness in the application of JOint and several
'vllablllty. 1 will work with you to incorporate appropriate -

prOViSions of the settlement policy 1nto the statute to maintain
Q‘an aggressive and successful program, based on the current 11ability
’standard that can be. applied conSistently and fairly across |
:the country.~ /

" As I indicated earlier, Qe are opposed to the mandatory
apportionment schemes that have been suggested thus far as:
;substitutes for the liability standardsvestablished under
'CERCLA. Apportionment of costs should be conducted by responSible
'parties in developing proposals fon cleanup, or by courts after
the liability of responSible parties has been determined
Mandatory apportionment schemes that would require the Agency
to,identifybeaCh responsible'party'sfshare of the cost of cleanup
before'it could negotiate.withhor litigate againstlthese parties
_could impair the effectiveness of the CERCLA enforcement program.

Substituting an apportionment scheme for the strict,
»JOint and several liability scheme established by the courts
under the existing statute could delay cleanups and increase
the costs involved 1n reaching settlements and taking enforce-

ment actIOns.

‘The specific drawbacks of such a SCheme‘are-

- - It would reduce 1ncent1ves for negotiation and increase the
: chance of litigation. ' -

%2 X,



=22~

- Tt would be complex to admlnlster.

- It ‘would not adequately address the guestion of fairness among_
responsible parties. _

Under 101nt and several 1iab111ty as 1nterpreted by the
courts, respon51ble parties can apportion costs among themselves,
or attempt to demonstrate to the court s satisfactlon tnat‘the
1:costs are divisible. Courts may also apportion costs following
,an adjudication of liability and a determinatlon that parties
are JOlntly and severally liable, A mandatory apportionment
scheme would 1nstead require the Federal government to apportion
the cost of cleanup among parties, or between responsible parties
~and the Fund, before tne Agency couldvconmence enforcement action.

. v ‘ Ty o ‘

EPA would have to.determine the appropriate share of cleanup
- costs for each responsible party at a site before it could
vnegotiate‘With'responsible parties‘or litigate(for cleanup.
The»government'would then have to negotiate with each party
-individually. Fund cleanups would also be costlier and slower
because of the need to obtain the additional evidence for cost
recovery'actions. | |

| Apportionment discouragesvcooperation among responsible parties.
iUnder joint and seVeral“liability; the government negotiates |
- with potentially responsible parties as a group. The incentive
to reach collective 'settlement would be virtually.destrOYed if
'eachjparty could not bevheld liable for more than a specific

predetermined share.
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Rather than assuming the respon51b111ty for cleanup and

’negotlatlng the costs among themselves, respon51ble partles

fF,;would 1nstead lxtlgate WIth the government concernlng thepi-'

fgeneral falrness of the apportlonment scheme and the spec1f1c
\ facts concernlng its app11cat10n to them.
| e If the maxlmum potentlal 11ab111ty of the respon51b1e part1es
,715 establ1shed by the government through,an apportlonment'
lfscheme, then responsxble partles uill.hare littie_incentive
" to settle and a lot of‘incentive to litigate. - There is little
reason to accept a percentage of costs’in settlement negotiations,
‘j 1f the worst p0551ble outcome after 11t1gatlon is that the

~same percentage of costs would;be 1mposed by the courts.
! Under'jointiand severalriiabiiityi responsible‘parties have an
»incentive to settle,'because courtsvmay impose a greater proportion
’of costs as a result of 11t1gat10n.

No 51ngle factor is likely to be adequate for apportlonlng
costs.among’respon51ble partles.4 Apportlonment schemes suggested
gforiCERCLA'have generally involved a mix of factors, such as
Qolumeuof waste,'degree of toxicity, costs for cleanup:of
vlparticular wastes,‘and.a,number of other possibilities.
V-DeVelopment of apportionmenttcriteria for assessing such
factors as the degreeuof toxicity or hazardousness of waste

R _ f ‘ 7
‘are 1ike1y‘to be thegsubject of intense criticism by responsible
parties, | | |

The government would be required to make a number of additional
factual showings., ‘For example, it would be under a much more

adifficultfburden to show who put what substances where, whether

e g4
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»pafticulaf sUbstanceé migraﬁed, and'wherevthey,ﬁigrqted to,

»ihé éostbof cleanihgfup partiqular substanées;,andvthe ;oxitities
Véf‘parﬁiculér substahces, both'alone andvih conjuhction Qith
other substances at the site. | .

‘EPA resourées.would be diverted ff6m identifying the
Appropriate»remedy’and overseeing cleanup, andeoﬁid béAinstead
devotedyﬁo‘perfofming ecoanié allécationsﬁamongbfesponsible
parties and to carrying out inVestigations.designed for litigation
needs.

Our experience.with responsible parﬁies abportibning
costs among themselves at siteé is tﬁat'they‘initially disagree
among themselvés as to what methodsvare fair. Eventually,'
they negotiaté'a conéensus-among themgelveé. It is‘not likely
that they will view an apportionﬁent scheme imposed by the
governmenﬁ'asrmore fair than one which they develdp themsélves.

| Determinations of fairness afe highly subjective, and no
Vsi;gle apportionment-scheme_is likely td be acceptable'td

all parties. ‘Fbr example, contributors,of'1ow—Volume,.high-toxicity
waste are likely to favor a volumetric approath, while contributors
of high volumes of comparatively innocuous wastes are more
likely td‘object to it. |

In short, we beiieve that the existing CERCLA liapility
schéme, which allows responsible parties to negqtiate apportionment
quesgions among themselves, is much'more‘fair and efficient
‘than a mandatory apportionment scheme that encourages.complex

litigation to resolve these questions,

294
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In add1t1on, 301nt and several 11ab111ty, 1s ‘a powerful
:v1ncent1ve for effectxve management of hazardous substances.

J01nt and several llabllxty means that f1nanc1a11y sound generators

- «

vh_cannot limit thelr rxsk of 11ab111ty by transferrlng wastes

d to transporters or dlsposers who may lack the f1nanc1a1 capablllty
'ior w1ll1ngness to d1spose the wastes properly.» The- generators
'remain respon51ble for ‘the wastes, so they have a strong 1ncent1ve
to arrange for proper dlsposal and to 11m1t the wastes that

‘they generate. Ifrjoint and“several_1iahili;y»isyabolished

under Superfund then generatorszwillrlose’this incentlvehand
assurlng compllance w1th the ReSOurce Conservatlon and Recovery
Act wlll become more dlfflcult In addltlon, generators will

1ose this 1ncent1ve for develop;ng 1nnovat1ve and'alternat1ve
methods for limiting mastes generated} and for disposing of

| To‘summarize, I'belleve that prlvate party cleanup under
Superfund can be accompllshed effectlvely under the exlstlng
fllablllty scheme and enforcement process, w1th the reflnements
that 1 have dlscussed today. We are concerned that a change

in the 11ab111ty standards and process would lead to masslveb

delays ‘and costs ‘that would dlsrupt the pace of cleanup that

‘.vwe have estab11shed.,

g'In c1051ng,>EPA has'met, and will<continue to meet,ﬂwith
"a broad group of organizations'that are affected by the
inSurance shortage; These organizatiOns,represent the insurance,
relnsurance, legal, ontractor,vandvenvironmental communities.

‘jThe‘purpose of these meetlngs is to fully understand all

implications of this issue in order to develop interim and

Tex
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_ _permanent cooperatlve solutlons that satlsfy EPA, the prlvate

sector, and the general publlc.

Th1s concludes my formal statement, Mr.;Chalrman. 1
- appreciate the opportunity to appear beforeﬁyou today, and

I will be happy to answer any further questions you may have.
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223 MOORE STREET

- HACKENSACK NEW JERSEY 07601

(201) 3433434
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‘October 7, 1985

New Jersey State Legislature
‘Office of Legislative Services
D1v151on of Leglslatlve Informatlon

and Research

Room 206, State House Annex»

- CN-042

Trenton, New JerSey 08625

ATTN: Denise Drace
v Comm1551on Aide

NEW YORK OFFICE: -
501 FIFTH AVENUE
" NEW YORK, N.Y. 10017
(212) 661-1616
TELEXA29!O!

'FLORIDA OFFICE.
PECKAR, ABRAMSON 8 PERSHES
1775 N.E. 5™ AVENUE

" BOCA RATON, FLORIDA 33432

', (305') 368-1006

RICHARD K ROSENBERC
' OF COUNSEL

RE: Env1ronmental Impalrment Llablllty Insurance Study Commission

_ Dear Ms. Drace-

, Enclosed herew1th please find a letter to' the Comm1551on whlch
I would appreciate your including in the public record. I am sorry
that I was unable to remain at the public hearing on October 2 SO ‘as |
to provide this information by way of testimony before the

_Commission.

iRSP/da,

Enclosure

Very truly-’

'ROBERT S. PECKAR

Thank you for your cooperation and courtesy.
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v S ’ ' ' . OF COUNSEL.

The Environmental Impairment .
Liability Study Commission
New Jersey State Leglslature

State House
Trenton, New Jersey 08625

ATTN: Senator Raymond Lesniak
Chairman

Dear Senator Lesniak
and Members of the Commission:

I am writing to you as General Counsel to the Building
Contractors Association of New Jersey. Most of New Jersey's
significant building contractors are members of this Association.

_ I attended your Comm1ss1on hearing on October 2, 1985, but was
'unable to remain-after 1:00 p.m. due to a pre-existing commitment.
Accordlngly, I would very much appreciate your accepting these

written comments-in lieu of the testlmony that I would have offered
to you.‘

, Having heard hours of testimony from members of the
construction industry, state representatives and other interested

- parties, it should be apparent that the issue confronting your
Commission is not an issue which is unique to New Jersey. Indeed,
the dilemma is one of national proportion involving matters as grand
as the Super-Fund to matters as mundane as the inability of a small
contractor to obtain reasonable insurance to conduct his business.
The problem is considerably greater than the inability to obtain
insurance for such clearly identifiable hazardous waste projects.
Rather, as you have heard, the insurance industry has "changed the
rules” so substantially as to quite literally create a major threat
to the continued existence of many contractors within the State of
New Jersey and elsewhere. : : ‘ :
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This problem is magnified by the fact,that the solution is not:
“merely an increase in insurance premlums. The insurance ‘industry has
: essentlally advised the American construction community that its
- foreign reinsurers have made the decision that the American system of
‘justice no longer provides a level of predictability which permits
~the underwriting of comprehensive general- liability, special :
liability and other policies which had been avallable tradltlonally
~over the past decades. Therefore, the solution to this problem will
-never be an easy one and your job, as members of this Commission, is
‘an awesome one. The Building Contractors Association of New Jersey
~encourages you to find the solutions which will enable New Jersey's
construction communlty to continue in business and for the benefit of
the overall economy and environment of our State. However, it is
clear that we must all be realistic about the fact that the insurance
industry, as a whole, is looking for major changes in the national
scene as well as in the individual states. . ,

The nature of the insurance industry's position regarding to
the types of policies and coverages that they are willing to offer is
helpful in understanding what your Commission may recommend which
will result in the issuance of insurance pollc1es at costs that are
approprlate and reasonable. For example: ‘

1. General liability coverage has tradltlonally been
available to contractors upon an "occurrence" basis. This type of
coverage meant that a contractor who bought insurance to cover his
activities within a particular year would have the benefit of

- coverage even if a claim is made many years after that covered period
has expired. - So then, the contractor who had an accident during 1975
with an occurrence policy which covers 1975 will find that he has
coverage in 1985 if a claim is made agalnst him at that tlme.

, 2. The 1nsurance industry has advised the construction
communlty that -all general liability coverage will now be on a
"claims-made" basis.  This change signifies the fact that contractors
will now be purchasing insurance to cover the risk of a claim being
made within a particular year without regard for when the events
~g1v1ng rise to the clalm occurred, . :

3. General llablllty coverage for- hazardous waste work is not
at all avallable.

4. General liability coverage for other environmentally risky

ventures, including the removal of asbestos from our schools, is
likewise unavallable.

" X
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"5; All: rlsks arlslng out of the dlscharge of all hazardous'
‘substances (whether in llquld, SOlld or gaseous form) are now wholly
‘.excluded from coverage._ ' . : ‘

: Members of the 1nsurance 1ndustry have adv1sed me that these
‘changes ‘have resulted primarily from the adverse reactlon of the
~foreign reinsurers to what they characterize as the 'lottery system
of justlce in America. Presumably they are referring to multimillion
dollar jury verdicts in favor of people whose injuries do not appear
. to many to justify such large awards. These individuals have also
-advised me that the underwriters have been concerned about the lack
of llmlts on liability and the lack of limitations on the time period
- .of exposure to liability. They are also concerned about the ~
' imposition of ‘automatic liability on thelr insureds under doctrlneS'
*of law applied by our courts.' :

-From a contractor S perspectlve, the - result of this dilemma
‘creates a totally unacceptable and untenable 51tuat10n.,4In
‘partlcular, e

: : l.- The contractor no 1onger has an ablllty to insure risks
rwhlch have been tradltlonally 1nsured

: 2.' The contractor no longer has the ablllty to insure risk at
,reasonable cost. : , \

3. The contractor no longer may operate upon the assurance
" that today's llablllty will be insured due to the fact that
*claims-made® coverage may be offered with yet further exclusions in
years to come when the claims - for today s. occurrences are most llkely
to occur. : : :

: From the publlc S perspectlve, this dilemma is severe as well
as: : » L ‘

» 1. The lack of adequate financial coverage through insurance
- to pay a proper claim may leave injured parties without any
reasonable redress, as most construction companies do not have
capital in a value nearly approaching the amount of coverage which
~was able to be obtalned for reasonable premlums.

2. As companleS»wlthdraw from conpetltlon on work which

involves the excluded risks; there W1ll be a lack of competition and
the publlc w1ll pay the price.

sraX



LAW OFFICEs
PECKAR & ABRAMSON

A PROFESSIONAL CORPORATION

‘Pagé 4
October 7, 1985

3. The high cost of insurance will be passed through to the
public as a direct reimbursement on work performed where the State is
the owner and indirectly as the cost of building‘increases and those
increases express themselves in rental and purchase price 1ncreases.

4, Obviously, the lack of the availability of good
vcontractors to clean up the toxic legacy of past abuse may well leave
New Jersey citizens with the frustration of having the problem,
knowing the solution and being unable to do anything about it.

5. The public should well be concerned that the response to
this emergency does not fall prey to the temptation to satisfy the
insurers at any cost to regain their insurance,

As you well know, there are no easy solutions. However, there
are solutions to these problems. Insurers want to sell insurance.
Contractors want to continue to contract and undertake the challenges
of toxic cleanups and other environmental work. The public wants
those contractors to engage in such works to obtain the benefits of
competition. The public wants insurance to be made available to
contractors to assure reasonable compensation upon an injury.

During the portion of the hearing that I was able to attend, I
heard various suggestions made both from the Commission members and
from the speaker's table. I would like to offer some thoughts to the
Commission about some specific matters that might assist in the
solution to this problem. However, I would urge that the Commission
negotiate with the insurance industry so that the Commission has a
firm commitment that if proposed recommendations are adopted, then
the insurance industry will respond favorably. In order, therefore, -
to properly evaluate what measures may cause the insurance carriers
to offer insurance as in the past, it is first important to identify
what are the goals of this entire effort.  1In that regard, I offer ‘
you the goals that the Building Contractors Association of New Jersey

~would urge to you:

1. That the insurance industry offer comprehensive general
liability coverage to New Jersey's contractors on an "occurrence"
ba51s. : '

2. In the alternative (to (1) above), that the insurance
carriers guarantee that they will offer "claims-made" coverage to
their insureds without the right to withdraw that coverage or cancel
that coverage in future years. (The concern here is that a
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~contractor could obtain clalms-made'vcoverage for: seven years -

without a claim being made and’ then the insurance carrier may change

. its policy and refuse to issue insurance agaln durlng whlch folIOW1ng
'fyear the only cla1m may 1n fact be made ) ; : .

,3. That the carrlers 1nsure the contractors agalnst negllgent
- acts in the performance of all construction in New Jersey, whether in
-the manner of toxic waste cleanup, asbestos removal or any other
vconstructlon act1v1ty . » :

: ~-Having stated these goals, I offer the follow1ng
recommendations to you as to spec1f1c steps wh1ch could be part of
the solutlon- S : :

; 1. There must be a 11m1tat10n on the time period within which
an injured party can sue. The courts have expanded that time period

- to almost be without any limits whatsoever upon the application of
the "discovery doctrine", which is a judicially created doctrine. I
recommend that N,J.S.A., 2A:44-1.1 be modified to clearly indicate
that no actions for an injury of any type, whether arising out of a

- 'hazardous waste cleanup, an asbestos removal job or any other
construction may be maintained against a contractor, engineer or
architect, or the owner of the property, more than ten years after
the completion of the work. The foregoing establishes the basic
concept. - I would be very happy and willing to work with the
Commission in the formulation of very specific language which would
accomplish these changes in a way that would not be subject to
judicial modlflcatlon. _

‘ 2. By statute, absolute llablllty for the discharge of any
-env1ronmentally hazardous substance must be eliminated, and the
standard of- respons1b111ty and liability must be changed to that of
negligence, measured against the standard of care appllcable at the
‘_tlme of. dlscharge. : ‘

: 3. As a reasonable trade-off for the publlc s securlty by the
vprOV181on of insurance in hazardous waste cleanup and other
environmental work of that nature, personal llablllty should be
statutorily limited to damages for the cost of any and all medical
care indicated by the injury without a stated limitation for "pain
and suffering."” By such a leglslatlve prov151on, the '1ottery type
awards may . be avolded : :

/X
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' 4. Government should accept a portlon of the respon51b111ty
for the liabilities created by the performance of env1ronmentally ’
sensitive work where the State or other governmental agency in New
~Jersey is the party contracting for the performance of that work. It

~is not the fault of the contractor that an environmental time bomb

- was placed beneath the earth decades ago, and it is not reasonable,
-for the public interest to expect that the full risk of an accidental
discharge should be borne by the contractor. There are any number of
ways in which the acceptance of a partial responsibility by the State
could be effectuated, including hold harmless agreements.

» The Building Contractors Association of New Jersey earnestly
appreciates the Commission's consideration of these suggestions and
offers to do whatever it can to assist you in your very important and
difficult undertaklng. .

ROBERT S. PECKAR

RSP/da

cc: Lawrence Simpson
- Joseph Muscarelle
Members of the Board of
Trustees ,
.Edward A. Burke

Ji5X
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“MUNICIPAL BUILDING -
502 MILLBROOK: AVENUE ‘
i R’ANDOLPH’,‘N.J; 07869 - .- R -
- o -Township'Manager
© J. Peter Braun

. Mayor . R . - e
GeorgeJ Szatkowskl Jr.‘* S TOWNSHIP OF

RANDOLPH

_ | " Township Clerk -
Deputy Mayor . Doris M. Ryan

' - Harold L. Booser -

Councnl Members

Joseph D. Clark Jr
Jon'Huston . -
"EIiz‘abethL Jaeger TN T e
“Stephen O’'Mara L LT ... October 2, 1985 -
EdwardA Tamm - o RN L SRR : :

_ Telephone (201) 361-8200

‘Leglslatlve Env1ronmenta1 Impalrmentf e ‘ e Ty
L1ab111ty Study Comm1551on S TR o T o
"Room 438 SR R ‘ : ' : ‘
_* State House Annex o o
. Trenton, New Jersey 08618

Ladies‘anthehtlemeh:7

bThevRandolph'ToWnéhlp Council has beeﬁ advised of a meetihg to be held
-on October 2 to consider current d1ff1cult1es in’ provldlng adequate 1n—
fISurance coverage for mun1c1pa11t1es :

Unfortunately,_other commltments have prevented any representatlves of
,the Townshlp from attendlng your meetlng

However, ‘the Townshlp Counc11 would urge actlon by the Comm1551on to v
recommend revisions in the law. to assure proper liability coverage for
public agencies. Earlier in 1985, the Township's 1liability carrier
~ unilaterally cancelled the'Township's_"Pollution" coverage and also dis-
continued Police: Professional L1ab111ty.f This action was taken despite’
an outstanding experience record of ‘the Township in which no previous
‘claims have been submitted.. The ‘cancellations were also made despite’
the continuation of an existing bid for 11ab111ty insurance that was in
'feffect ‘at the t1me of the cancellatlons. AR

. We WOuld urge’ the Commlsslon to consider actions of this type and recommend
legislation .to correct this"’ situation. ~Since we are not able to appear

. -at your meetlng,‘We would ask - that thlS letter be 1nc1uded as part of the
nlioff1c1a1 record of the hearlng

‘,;GJQ esp .
‘ce.. Townshlp Counc1l

//é)(’;_' -



TOWNSHIP OF CHATHAM

“Township Hall -

“24 Southern Boulevard
-.Chatham, New Jersey 07928 -
' 635-4600 .
‘ Please reply to:

OfIIco of the Mayor '

September 30, 1985

'Leglslatlve Env1ronmental Impalrment .
Liability Study Commission o

Room 438 :

State ‘House Annex

Trenton, NJ 08618

Dear Commission Members:

For your information, the Township of Chatham would like
to report that environmental: impairment coverage has

been spec1f1cally excluded from our liability package

for the insurance year 11/4/84 to 11/4/85. Prior to that
“time, it had been included on a "sudden and accidental
occurence” ba51s.

Representatlves from both The Frankel Agency of Par51ppany
and The Maben Agency of Summit have told me that it would
be highly unlikely that they would be able to obtain this
~coverage for the Township for the upcoming 85-86 policy
period. ' Renewals for all other forms of coverage are
.ant1c1pated

Very truly yours,

/4757%/»7

effrey S. Taylor
Mayor_

JST :MB

~ Copy: Mr. wWilliam G. Dressel, Jr.
: New Jersey State League of
Municipalities
407 West State Street
Trenton, NJ 08618

TN
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NEW JERSEY PEST CONTROL ASSOCIATION INCV
A NON PROFIT ORGANIZATION OF MEMBERS OF THE INDUSTRY

529 RICHFIELD AVEN
" KENILWORTH, N.J. 070

. October 10, 1985

e Benlse Drace PRI S
pVNJ Offlce of Leglslatlve Serv1ces'1“”
State House Annex ‘ . o =
- _Room 305 - - .
liTrenton, NJ 08625 v

RE: Liability Insurance for the
~~ Structural Pest Control Industry

hpDear Ms Drace

L Thank you for the opportunlty to submlt the follow1ng 1nput on -
,'the 11ab111ty 1nsurance market for the Structural Pest Control Industry

S S Prlor to the Governor s emergency order on September 17 1985
. the reinsurance market was in such a turmoil, that a number
- of firms found it difficult and in some cases, almost impossible
- .to purchase Umbrella Insurance

2. Since September 17 1985 both the primary and excess markets
.. have. been closed to us. No new policies are belng wrltten, -and
" ‘other policies are not belng renewed because of the premlum

Trestrictions. :

‘3ﬂd;The NJPCA clearly understands and apprecxates the reasons for
' the Governor's emergency order, but unfortunately it has made
‘a dlfflcult 31tuatlon ‘worse.

fl‘41,~0ur insurancé brokers have 1nformed us that startlng January l
1986, the polutlon contamination insurance will no longer be

_available to our 1ndustry For example, if a vehicle carrying

. pesticide is involved in an accident resulting in a splll the
pest control firm would not be covered B ‘

~If you or your staff would llke addltlonal spec1f1c detalls, please
feel free to glve me a call at (201) 731-8006. :

‘[,Slncerely,

"hNEW JERSEY PEST CONTROL ASSOCTATIOM;

%Jf v

“Rikhard E. Sameth

- Insurance Commlttee
.,//?X Lo




B -LEVENSON VOGDES NATHANSON AND COHEN

ATTOF\‘NEYS AT LAW
TWO GREENTREE CENTRE
. suTEI22
. P.O.BOX269

S : MARLTON NEW »JERSEY 08053 L

* 'DONALD'S: LEVENSON .- :
JAMES M. VOGDES, i "
ARTHUR J. COHEN*
‘CHARLES |, NATHANSON
ROBERT H. OBRINGER*
AMEMBER OF N.J. & PA. BAR) _ .

Ui 1609) 9834600
* OURFILE # :

- October 2, 1985

'fHonorable.kaymond Lesniak f‘,
~'Chairman, Legislative Environment

Impairment Liability Study Comm1551on
651 Westfield Avenue :
Elizabeth, New Jersey . 07208

RE: Municipal InSurance Crisis

‘Dear Mr. Lesniak:
. I am wrltlng to you. in my capac1ty' as Sollc1tor for the
-Borough of Medford Lakes

I am wr1t1ng to you, in 11eu‘of'prov1d1ng formal testlmonye:

- at. the hearlngs that I understand are -taking place on October

"2, 1985. - Borough Council of the Borough of Medford Lakes de51res,
that thlS letter be made a_part of the record being created in
this matter. The Borough wishes to relate to you its experiences
regardlng munlclpal 1nsurance coverage.'

Effectlve January o1, 1985, the' New Hampshire Insurance
Company issued a renewal package insurance policy of property
owners insurance (commercial package policy) to the Borough ‘of
. Medford Lakes for a one year term,. commencing January 1, 1985
‘and terminating December 31, 1985. The Company also issued .
- renewals of automobile and workers compensation policies.  The-
,Borough s ‘deposit’ premlums were $54,574.00 for all such coverage
for the year 1985, $10 950.00 = of - which was ~for the policy
 subsequently cancelled. These policies  were .renewals of - the *
‘same. policies. obtalned and paid for, for the calendar years 1983
{and 1984. : v e g

, On or about Aprll 30, 1985, the New Hampshire Insurance.
‘Company ‘advised the insurance agent for the Borough that "due -
to unforeseen changes. in our underwriting guidelines, the New
Hampshire 1Insurance Group has requested that it be relieved of’
‘all  general liability coverages‘ relative to the above policy

ED {



'LEVENSON, VOGDES, NATHANSON AND COHEN

(POP 20-04-86) no later than May 31, 1985". ' The Borough declined
~ to voluntarily 'surrender © its - insurance, and subsequently, on.

~or —about. June 11, 1985, the' Borough. recelved ‘a’ "Notice of
”Cancellatlon - or Non-Renewal" from “the Company,v purportedly in’.
accordance with the ‘terms and- condltlons ~of - its policy of
insurance. = The Notice provided - that ~the cancellation - or
‘termination would take effect on. July 16, 1985 at- 12:01 -A.M.
“The automoblle ‘and »workers ;compensatlon p011c1es were not 'so
affected. Appeals to the Company, the" Department of ‘Insurance
and the Governor s office were uneventful e T e i

Paragraph 16 of the "1nsurance pollcy prOVides for

'ilcancellatlon by ‘either party, which  provision is amended by an
~ "amendatory endorsement", which provides for .cancellation for

~non-payment of premium. - Saidpamendatory endorsement also provides
as follows: : ' : ’ - :

"B.- Cancellatlon for a. reason other than non-payment of

"ﬂ premlum-, "This policy may be cancelled by this Company L

for any reason other than non-payment of premium, only
by mailing to the insured ‘at' the last malllng address known

" by the Company, and to any mortgagee shown in this policy,
wrltten notice of cancellation at least 30 days prior. '
to the effectlve date of cancellatlon.

- The" Borough thereupon ‘1nst1tuted' a -suit in the Superior
'gCourt of New Jersey, Chancery Division, Burlington County, in
the form of a Verified Complaint and Order to Show Cause, initially
; requestlng the court to restrain the  proposed cancellation of

‘the insurance on July 16, 1985. ' A Verified Complalnt, Affidavit
and Order to Show Cause was presented to Judge Wells in Burlington

- County, and the Order to Show Cause was signed. The thrust. of

. our complaint was broad in the sense that the Borough  alleged
~both breach of contract,> and challenged  the enforceablllty of
the cancellation clause on the grounds that said clause, in today's
municipal insurance crisis, is. contrary to public policy and

should not be enforced. = The ' Borough alleged immediate . and

_irreparable harm in the sense that its municipal budget had already
‘been established, and funding was not immediately available to

"_pay for 'securing replacement coverage. The experience  of . our

insurance agent was that it was very difficult to obtain coverage

-—at. all, and the - only coverage that could be obtained was less

qualitatlve in' the sense that pollution coverage was simply not
available. - Our argument thus was a monetary argument, in addition

' to a claim that the Borough was damaged in that it was losing

its pollutlon coverage. Our supportlng Brief stressed the fact
~that there are no "just cause" provisions by statute or regulatlon
for = cancellation or non-renewal for this  type of ‘insurance,
although there are for other types of insurance, such as automobile
‘insurance pollcles We also noted that the 1eglslature of - thls

sx0x



LEVENSON, VOGDES, NATHANSON AND COHEN -

. State at one time apparently recognized a crisis in the municipal
"flnsurance market place, in that in 1968, a statute, N.J.S.A.. =
17: 29C -5 provided for a moratorium on cancellatlon.- ThlS statute”

contalns a self explratlon provision. SRR

Judge Wells, on July 11, 1985,' 51gned the Order to Show
aCause, enjoined the proposed ‘cancellation on: ‘July 16, 1985, and
set the return day of the Order to Show Cause for July 26, 1985.

fBrlegs were filed by both the Borough, and the insurance company,
and on the. 26th of July, Judge Wells rendered a decision,
"dissolving the restraints, and giving the  Borough - until ~July
29, 1985 to obtain replacement coverage. A telephone appllcatlon
© to Judge Wells to stay his own order, pending appeal, was denied.
- The Court, in its oral opinion, stated, among other things, that

it did not feel that the appropriate standards had been met w1th'v>

"regard  to demonstratlng "immediate and  irreparable 1njury and
.demonstrating "the 1likelihood of . success on the merits".  The
litigation could continue, but in the interim, it was of course
‘necessary to secure replacement coverage. ~ Thus, even 1if the
" Court was to later decide in our favor, it would be a Pyrrhic
~victory, as the immediate issues ~ had been decided against  the
~ Borough, and replacement  coverage had to be immediately secured.:
It has to be recognized that our complalnt. ‘was not based upon
any established right of action (the insurance ' policy itself,
the State statute, and the State  regulations all .apparently

permitting cancellation without "just cause").  Judge Wells did 1‘3v

note in his opinion that he thought that such issues might well
be the province of the legislature or administrative agency.

“As a. result thereof, the Borough was required to obtain
an. emergency appropriation in the sum of $18,000.00, to cover
the costs of obtaining replacement coverage. This coverage does
not provide for’ pollutlon coverage.  One of the most distressing .
aspects of this matter is the fact that in 2-1/2 years of coverage,
the Borough had but four minor claims for property damage, the
total. sum of payment to claimants being $1,277.50, and it ‘is-
believed that there are no pending personal injury claims. The
-~ Borough paid $10,950.00 for this policy for the year 1985, and

similar, although lesser’ 'amounts were paid for the years 1983
--and. 1984. » '

T ~In conclusion, the Borough of Medford Lakes has indeed
suffered from the 1lack of leglslatlve remedy regardlng mid-=term

. cancellation of property and casualty liability insurance policies.

- Accordingly, the Borough of Medford Lakes urges .your support
in remedying this situation by ' statute or ~ administrative
regulation. I have reviewed the adopted Emergency New Rules:
and Concurrent Proposal, issued by the Commissioner .of Insurance.
One  concern which the Borough of Medford Lakes has, of course,
would be whether or not there can be any consideration for those
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B'mun1c1pa11t1es or insureds who in the past have suffered damage,
as  the result of mid-term cancellations, but who now apparently

cannot take advantage of the emergency Rules,vand‘proposed rule .
changes. A :

_ On behalf of the Borough Council of the Borough of Medford
Lakes, I w1sh to thank you for your con51deratlon.v_

vVery.truly yours,

LEVENSON, VOGDES, NATHANSON & COHEN

%%/// ot

ES M. VOGDES, III
. ROUGH SOLICITOR
Sy ‘ . BOROUGH OF MEDFORD LAKES .

- JMV:maa
. cc: . Council, Borough of
: Medford Lakes
New Jersey League of Municipalities
ATT: William Dressel -
Mr. Joseph Morrissey
Mr. John A. Weaver, Jr.

IRAX



- LINDA DE MATTE
BUSINESS ADMINISTRATOR
+ EXT. 458

'TY OF V|NELAND 'VINELAND, NEW JERSEY 08360 * TELEPHONE: (609) 691 3000 ,

October 7, 1985

Senator Raymond Lesni ak, Cha1nnan
Legislative Env1ronmental Impairment
Liability Study Commission
v 651 Westfield Avenue
Elizabeth, New Jersey 07208

Dear Senator Lesm ak:

I attended the meeting of the Legislative Envirommental Impairment
Liability Study Camission on October 2, 1985, in order that I could
present on behalf of the City of Vineland our concerns relative to
the current liability insurance crisis. Due to time constraints,

~an opportunity for testimony on Vineland's behalf was not possible.
Therefore, 1 am addressing my comments to you through this wrltten sta-
tement.

The City of Vineland is a commmlty of over 57,000 residents with
a current budget of over $47 millon doliars, mclﬁing our municipal
Electric and Water-Sewer Utilities. The City currently pays over
3/4 of amillion dollars for insurance.

The City of Vineland was recently notified by our insurance broker
of record that we will be renewed by Aetna for Genmeral Liability
coverage. However, we had been notified in August that we would not

- be renewed. We are not sure how the Governor's emergency moratotrium
affected this determination. A copy of the notice from Aetna of non-
renewal, dated August 6, 1985, is attached. Please note Aetna's posi-
.tion was that we did not have to be notified until November - an example
of the very callous attitude that Aetna, our insurance carrier for
over 50 years, had toward Vineland. We are grateful for the change in_

. favor of renewal on their part, but we are still not sure of the pre-

- miun or the status of our Umbrella coverage.

“Municipalities cannot be without insurance. We are also concerned
with the marketability of municipal insurance. Our search for an
alternate market proved futile. It almost appears that there is an
anti-trust movement by the insurance industry to close-out and 1lock-up
the market. We feel that Ralph Nader's attack on insurance firms
claiming them "unethical" and charging that the companies are provoking
a false crisis '""to extort excessive rates from the public'" is on point.

~N
|\
Gy
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CITY OF VINELAND

" VINELAND. NEW JERSEY 08360

The emergency moratorium on insurance approved by the Governor is
not clear as to how it will affect us because it is a limited mora-
toriun. - What happens if we are offered renewals and then in 6 months
~to a year we are again faced with the question of whether or not the
insurance will be renewed. Further, there is no indication at this
point what we are going to be paymg for- msurance ‘

We cannot sit back and allow the taxpayer to pick-up the b111
because we are at the mercy of the carriers in a closed market. We
have written to our legislators ooncermng this matter and pointed

out to them that, even though there is pending legislation, there is no
- guarantee that 1t would be a "cure-all". We have also written to ,
Hazel Gluck suggesting that there be a state-wide insurance pool. A

- copy of these letters is attached

, The TlSk underwntmg and insurance adm1mstrat10n expenses
should be evaluated. We do not believe pooling on a limited basis is
broad .enough to spread the risk and the mderwriting. Thus, a state-
wide, state-controlled and state-administered insurance pool would be a
better remedy. Pending legislation to cap the risk would be helpful
but also leaves us vulnerable on a case-by-case basis.

Whlle we in local government mnegotiate dally within and w1thout our
organ1zat1onal wits, 1nsurance is one area where we do not want to
compromise, - : ' ' :

Thank you for your attenti'oh.
| | 4 Very truly yours,
Mrs. Lmda DeMatte
~Business Administrator
LD/dm S
. Encls.

cc: - Govermor Thomas Kean
' Wllham Dressel, State League of Mun1c1pa11t1es

sy X



(Same 1etter sent to Assemblyman
o Guy Muziani and Assemblyman .
Joseph Chan.c:L) B S

D.@E@Dﬁ Eéo nommm@
‘ MAYOR '

VINELAND, NEW JERSEY _osaoo
. (609) 6913000, - EXT.470 -

‘ -,Aﬁéﬁ3t720;y1985y,.5 :

’:*Sena or James R Hurley
.. P. 0. Box 809
 Millville, New Jersey 08332

vjo;Dear Senator Hurley

: The Clty of Vineland supports Senate 25&5, sponsored by Senator
John A. Lynch, which would limit the liability of"- publlc entities and-
. employees to negligence and relieve them from such ' concepts as strict
~liability. This leglslatlon would require plaintiffs in pollution law -
- suit cases against municipalities to prove negligence on the part of the
. municipality before collectlng damages. Current statutes do not require
any flnd1ng of fault. : Recently, landfill cases involving the Townships
* of Jackson' (Ocean County) and Gloucester (Camden County) po_nt out the
need for uhlS klnd of leglslatlon :

‘The Clty of Vl; lana s Insurance Broker of Record concurs with' ,
bhlS position of support for Senate Bill 2545. However, we point out o
- you that this leglsl tion is not a cure- all. There is cwrrently an
insurance crisis in Mew Jersey. We respectfully ask that a complece
. review of the position of insurance companies with respect, to services
: ‘prov1ded for. mun1c1pa11t1es in New Jersey be reviewed in their entirety.
A recenc article in Journal of Commerce points out that over 249
B lities in New York State have been left without insurance or :
“have faceo extremely nigh renewal premlums in view of the country—w1de -
“problem of insuring municipalities.” This situation in New York is '
predicted to repeat itself in New Jersey. We have been put on notice by
our Insurance Broker of Record that he is seriously concerned with our
ability to secure general liability insurance coverage in 1986 In-
addition, there is'a crisis with respect to coverage for our fleet of V/‘f
- vehicles. It appears that the article written by Ralph Nader attacking
insurance flrms as unethnical, is on point. The position of the
- insurance 1ndustry in-increasing policy premiums or refu51ng to prov1de
. coverage for some groups, including mun1c1pallt1es, is effectively
»aga inst DJDllC polvc, and the publlc good to be served ‘




. Any Steps Whlchycén‘be'uakehito”brecect the rightSIOf munléipal

- government in this insurance crisis with respect to reasonable premlum- o

'V“izrates and avallabllltY of coverage w1ll be 51ncerely apprec1ated

Thank you for you; attentlon to thls requesL

Very truly yours,_t S

JER/pad - .



LINDA DE MATTE .
BUSINESS ADMINISTRATOR ‘
o EXT 458

Y F VINELAND

VINELAND "NEW: JERSEY 08360 TELEPHONE (609) 691 3000.
_S’eptanber_'17, 1985

. Ms. Hazel Gluck Conmssmner :
- New Jersey Department of Insurance

‘CN-325 :

Trenton, New Jersey 08625

Dear Ms. Gluck

The C1ty ‘of Vineland has recelved notif 1cat10n that our insurance
coverage will not be renewed for our General Liability pollcy and our $5
million Umbrella pollcy A copy of the notlce from our carrier is
attached. _

We recognize that Vineland is not the only munic:ipa'l’ity‘in the
State facing the problem of being left without insurance coverage.
We also recogm ze that New Jersey is not the only state currently
- experiencing an insurance crisis with respect to Gemeral Liability
coverage This is an epldemc of nation-wide proportwn _

We have addressed our concerns with the insurance market to
our legislators. However, this is not the primary purpose of my
addressmg this communication to you. We in Vineland are concerned
‘as to whether or not the State Department of Insurance will be ini-
tiating a captive carrier insurance program designed to handle only
municipal coverage. It appears that we are in an apparent anti-trust
conspiracy by the insurance industry to boycott municipalities.
They realize that as a municipality we cannot be without insurance, and
they anticipate our inflicting their increased rates back to the tax-
payer. Th1s should not be the case. .

o We further address. to you our concern as- to whether or not the State

 Department of Insurance will be initiating legislation to amend tort
liability. ' We are extremely frustrated and feel that there should be

- some type of general insurance fund on a state-wide basis. Underwriting

procedures are not broad enough to join a few municipalities in a self-

~insured exposed rlsk but rather there could be a state pool

27X



" CITY OF VINELAND

" - VINELAND. NEW JERSEY 08360 "

: Your pos1t1on and that of the State Department w111 be invaluable to
~us in this insurance crisis.. We ask that you lend us some advice as to

- the actions which we can take. We are currently working with our

insurance broker of record to attempt to re-market Vimeland for Gemeral
Liability and Umbrella insurance coverage.‘ However we are mot even
sure that there is a market at thlS p01nt ' . '

v Thank you for your attention to thlS request We}shaliyahxiouély»
awa1t your response in thrs matter. :

»Veryftruly'yours,

. Mrs. Linda DeMatte .
e . Business Administrator
 LD/dn A

~ Encl.

"/2$X



GEORGE F. LAWLEY,
Hmsumm@

615 ELMER STREET
POST OFFICE BOX 882
" VINELAND. NEW JERSEY 08360
Phone’ 609 - 691-0404

oeénrvecoccuy
‘August 27, 1985

City of Vineland

7th & Wood Sts.

Vineland, N. J. 08360

Attn: Linda DeMatte

Dear Linda:

In connection with our discussion of yesterday involving the poeitloﬂ
of the Aetna concerning the City of Vineland General Liability and Umbrella
Liability coverages, please note the attached letter which was received by

me today, August 27th, 1985.

The Aetna has indicated that they would continue to prov1de renewals
for all coverages except the General Llablllty and Umbrella

As you know, I am seeking other markets and will keep you informed as
this developes. ' : ‘ o

oul; ; Independenr

urance i [AGENT

SERVES YOU FIRST
‘e

Enc.

raex



~ LIFE&CASUALTY

10
”f'FRoM'
DATE

SUBJECT¢’

1R6AY K1 M

) ]‘T‘F’»Fnce COMMUNICATION

- MIKE‘ROSSI. ALLIED INSURANCE ssnvnct #3151
Po C. RAYMOND, ciD UNDERWR!TING MGR. PHILA;'
| ﬂ‘AUGUST 6, 1985 ‘ L

“R-CITY or VINELAND

- DEAR MIKE'
- 1M FOLLOWING up MY LETTER OF APRlL 2 REGARD I NG THE 'RENEWAL,

'THERE HAS BEEN NO CHANGE INOUR POSITION ON MUNICIPALIT!ES
‘OR THE EXPOSURE FROM A POLLUTION LIABILITY STANDPOINT. ’

You SHOULD BEGIN LOOKING FOR ANOTHER CARRIER T0 PICK UP . THE |

COVERAGES EFFECTIVE JAN, 1, 1986 ~WE CAN CONTINUE ON THE

EXCESS WORKERS COMPENSATION BUT YOU MAY NEED THAT TO ''SWEETEN

o uTHE POT!,

WE ARE REQUIRED BY NEW JERSEY LAW TO SEND NOTICE OF NON-RENEWAL ,

IF YOU WISH, WE CAN HOLD UP ON THESE NOTICES UNTIL MID NOVEMBER.
IF. YOU FIND ANOTHER COMPANY TO WRITE THE COVERAGE, NO NOTICE
NEED BE SENT. '

| KNOW THIS IS NOT WHAT YOU HOPED. ETHANKS FOR YOUR UNDERSTANDING
OF OUR POSITION.‘ |

REGARDS,‘

: ')ﬁ PETE \ fﬁii:ﬂ"ui

 RECFIVED

T AUG 26 1985
CC: MICHAEL MICKINAK, CLAIM MGR PHILA, | '
~ THOMAS LYNSKEY, ENGINEERING MGR PHILA, = Bmm -

v‘ T , . ALLIED NuUl\l\i\L.L SL_RVICE.S

/?CX
v ' - T CAT 6314
HmvlmgMdlmM)u' : . PRINTED |



| - Taw (!Bffrrez T
ﬁir(’}rmk ‘Zﬁelznn & Zﬁehler

SUITE #l
230 ROUTE 73

‘ : WES'I‘ BERLIN, NEW JERSEY 08091 =
: MATTHEW R. McCRINK - ! WRIGHTSTOWN OFFICE

PETER H. NELSON ‘ R " (609 768-0033 = - LT WRIGHTSTOWN SHOPPING CENTER
- DANIEL R. KEHLER ‘ - : ' ] T monrsrowx, NEW JERSEY 08562
GEORGE F. GEIST B o . S o j (609) 723-7300

" OUR FILE # _

October 7, 1985

SeﬁatorbRaymond Lesniak
60 Prince Street -
Ellzabeth NJ 07208

Re:' Env1ronmenta1 Impalrment L1ab111ty Study Comm1551on :
Dear Senator: Lesnlak

On October 2, 1985 Counselwoman Orpha White from the Borough
of Fieldsboro, Burllngton County, New Jersey and myself attended-
the initial meetlng of the Environmental Impairment Liability Study

_Commission, of which you are Chairman. Due to the large amount of
part1c1pat10n from the municipalities, we were not reached with
respect to testimony we anticipated giving to your Commission. We.
are coordinating through Mr. William Dressel of the League of
Mun1c1pa11t1es in order to attempt to be allowed to testify at a
future meetlng of the Commission, and anticipate d01ng so, but in
the interim, we wish to forward to you for enclosure in the record
of the Commission a copy of a letter recently directed to Governor
Kean as well as Insurance Commissioner Gluck with regard to the.
‘insurance situation as it effects our Borough. I would appreciate
your reviewing the letter and forwarding it for enclosure in the
record of the Commission. The situation is one of great complex-
ity and we certainly hope that the labor of the Commission will
bring about a solution whlch is fair and just to all parties con-
cerned : - : s

Respeetfully submitted,

‘ , PETER H. NELSON
PHN :mad : - Solicitor of Fieldsboro
Enc. ‘ : :
cc: Mayor and Council
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Governor Thomas Kean
~ State House '
;hTrenton, New Jersey

»Dear Governor Kean

I have been. dlrected by the Borough Counc1l of the Borough of
F1eldsboro, Burlington County, New Jersey, to forward this letter to
you with respect to recent deuelopments 1n ‘the area of municipal

. insurance coverages and recent arbitrary actions on the part of the

insurance companies vihich insure the- Borough of " Fleldsboro I believe

- the actions taken by our insurer against the ‘Borough are by no means

isolated in- the area of municipal- insurance, and therefore Courncil has
directed me. ‘to forward this letter to you.and to. ‘the Comm1551oner of
'f,Insqranoe 1n order to apprlse you of these de\elopments

~ For~ the laet eeveral years; the Borough of F1e1dsboro has carried
~sufficient general llablllty insurance to cover it in the event of any
culpable act or omissions on the part of -its Borough Council, agents,
servants or. employees " This general llablllty insurance alsc covered
kthe operatlon of ‘a- small sewerage treatment plant which is excluszwely“
. used to treat sewerage generated within the Borough. 'The liability
;’pollcy as ‘well- as. essoc1ated covérages were all scheduled to expire in
February of 1986. ' In August of this year, followlng on the heels of th
recent award in the Jackson Township case; our insurer Penn Naticnal®
‘Insurance Company presented ‘an ultimatum to:.our insurance agent: thet w
. that we either purchase a pollution’ 11db111ty policy over and sbove the
limits of our regular llablllty policies or face cancellation of all ot
vzcoveragee afforded the Borough of Fleldsboro.j We were given thirty, (3¢
‘days in which to react. After 1nvestlgatlon by our insurance agent, it
was determlned that we ‘faced the ‘dilema of. elther purch851ng the additi
, llablllty coverage ;or ‘having to operate without insurance since there v
no other companies willing to ple up .our general liability insurance.
The addltlonal premium for this policy was ~approximately $7,200, which
- not be a large sum to the State of New: Jersey, but to the Borough of
*hFleldsboro, comprised of saome 600" ‘persons, and very few ratables, it w:
-an imense. number which neoessltated the restructuring of our financial
situation for the: year and an applloatlon to the Department of Communit
Affairs for an emergency approprlat1on since this additionsal premwum i
not foreseeable at the tlme of preparlng our annual budget
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We recently recelved and rev1ewed the emergency order dlrectlng
that no cancellatlons issue with regard to existing coverage. without
the review and approval of the Department of .Insurance. . We feel, how-
ever, that this Order is at best a "band-aid" approach to a- ‘problem
far more extensive and serious. . The order. in fact, contains" within
it areas’subgect to 1nterpretat10n which could be used by the companies
-in . order to avoid- renew1ng our insurance or outrlght cancellatlon of
vEXiatingfcouerages ‘in the event we do not continue with this pollution
coverage policy. - I spec1f1cally refer to the "moral hazard"vexceptlonc
" as well ‘as the "substantial change in the risk assumed" ‘language which
in the llght of the Jackson Township case.l believe st111 ultimately
. leaves the. companies with an "out"™ with regard to- the cancellatlon of

1nsurance p011c1es for mun1c1pa11t1es."‘ ‘

We believe that 1mmed1ate, substantlal action must be taken with
regard to the immediate problem facing the municipalities with regard .
to the cancellatlon of their insurances, or the increase of their premiur:
to such an extent that municipal fore81ght and. plannlng is, rendered im--.
;potent 1n the face of drastlc premlum 1ncreases '

The Borough Counc1l of the Borough of Fleldsboro urges that you.
react Hlth regard to this situation which threatens ‘not-only our Borouq
- but exery municipality within the State of New Jersey, in order to forme-

late a policy which would afford the munlrlpalltles and ultimately the
Taxpayers of the State of New Jersey the protectlon u1thout lthh lOCcl
rgovernment ceases to functlon effectlvelv. B

Respectfullyfsubmitted,‘

PETER H. NELSON SRR
Solicitor-Borough of Fieldsboro
PHN/ele- . ‘ v
cc: Mayor, Borough of Fieldsboro .
- .. Council, Borough of Fieldsboro :
‘Andrew G. Sefrensky, - Audltor, BDrough of F1eldsbor0
- Hazel Gluck, Commissioner, Department of. Insurance
.- “James Saxton, U.S. Congress
.~ Thomas P.;Foy, Assembl)man 7th Dlstrlct
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