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TOWNSHIP OF JACKSON 
OiiP'ICE OF THE TOWNSH,,. ATTORNEY 
IIUNICl,.AI,. auaLDING . II. D ••• .ox •a 

JACIC90N. · NEW .Inert· oe.eH 

TO"-'VNSHIPATTORNEY 
J0SEPH·F. MARTONE 

·. Paschon,Feurey & Kotzas 
1005 Hooper Avenue 
'l'ans River, New Jersey. 08753 

Att: Steven B. Kotzas,Esq. 

March 26,1982 

Re:· Township of Jackson v • .American Home Assurance Co. 

Dear Steve: 

In accordance With your request, I hand delivered to your 
·.off ice this morning photocopies of. the records of the. 
Township Treasurer's office·indicating amounts paid in 
connection with,the defense of the Legler litigation. 

According.to my calculations, the Township has incurred 
legal expenses of $306,S0f?.63 and engineering and other 
expert expenses in connection with the·defense of this matter 
in the amount of $412.682.64. 

In addition 'to the above amounts, ·there is an outstanding 
voucher for legal expenses dated February 26,1982 in the 
amount of $14,578.92 which has not been paid, and an 
outstanding voucher for engineering services dated March 1,1982 
in the amount of $12,426.53 which has not yet been paid. 
According to my calculations, the total amount expended by 
the Township in defense of this matter is $746,194.72. 

According to Township records, checks totaling $50,000.00 
were received by the Township in December,1981 to defray. 
a portion of the total amount expended. · 

Kindly advise me if· you have any questions regarding the 
above or whether you require any additional information. 

JFM: js 
cc: Township Committee 

Township Clerk 
Business Administrator 
Treasurer 

·~~~ 
(/ i~~~~~ F. MARTONE 

· · · · Township Attorney : 

TODAY'S PLAN IS TOMORRO'' /ll'X . .;RESS 
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Superior Court of New Jersey 
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Law.· Division 
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· TOM• RIV&Jlt, N&W J&tterr 0•7a3~ 8381 
.. :·•.-

O'-"' Pl&.& NO.---------

Dock• No. 
Township of Jack n and Theod-ore Beekman, et als. v 
American Home As~ance Co., et als. 
L-29236-ao · \ ll 

demcn: 
I 

With reference to .the abovKaptioned ·.matter, enclosed hercwjth please flnd the followiq: 
.· . . . ·1 '. . · ... 

. . . . . . 

__Acknowlcd1emcnt · of Service 
~fidavit 
___Answer 
.. _Answer to lntcrroptorics 
_:Check I · · for S 
__,Complaint 
_Consent Judaement 
_CountercWm 
t.;._Envelope for return 
-1nterroptorica 
.;_Judaement 

ardin1 said matter, would you kindly: 

_..Certify for trial 
...-:.Cbarsc f• 10 our account . 
.....FUc 
:-U-ilc and return copy marked 0 filed" 
. ..--5isn and return _ 

_____ _,Notice of Motion 
__ _.Notice to take Depositions.· 
· XXX Order . compelling payment 
__ _..Pretrial Memorandum 
__ Proof of Mailina .. 
__ -·_. Release 

---. Request .to Enter Default . 
__ . Stipulation &tcndiq Tim~ 
--Stipulation of Dismiual 
___ samunom 

,,..:..sisn. rue orillnal and return copy marked 0 Flled" 

Very uuly yours, . 

to~ure 

of defense costs 



PASCHON, FEUREY & KOIZAS, ESQS. 
1005 Hooper .Avenue 

oms River, New Jersey. 08753 
(20~) 341-3900 
Attorneys for Pla·intiff 

HE TCMNSHIP OF JACKSON,. et al., : 

·Plaintiff ' . • 

... .,:_ .. ~ .. 

,:','I; 
.,. a.~ ......... 

.· 

SUPERIOR COURT.OF NEW JERSEY 
LAW DIVISION: OCEAN COUNTY 

and :· DOCKET NO. L-29236-80 

HEODORE R. BEEKMAN, et al., 

Plaintiff
lntervenors 

vs 

RICAN HOME.ASSURANCE COMPANY, 
· et al., 

Defendants 

-

. 
• 

• • 

. 
• 

. . 

. . 

CIVIL ACTION 

ORDER 

THIS MATTER being opened to the Court by Paschon, 

eurey & Kotzas, Robert V~ Paschon a.9-d StephenB. Kotzas 

ppearing as counsel for the plaintiff; Donald Marlin, Ivan Rubi: 

nd Arnold Lakind appearing as counsel for plaintiff-intervenors 

effrey Kadish appearing on behalf of defendant Insurance Compan 

... 1 -
-____ .. _ 

• 0 -cc?~K 
.. _,_,.., -.: -~~ 



./ 

of North America; Francis Wolff appearing on behalf of defendant 

United States Fidelity and Guaranty Company; Harry Osborne . 

appearing on behalf of defendant Continental I11surao.ceCompany; 

ohn Petras appearing on behalf of defendant National Indemn~ty 

Company; B:obert F. Novins appearia.g. on behalf of defe11daat St. 

Paul Fire and Marine Insurance Company; James P. ·1.1chardso11 

ppearing on behalf _of defendant Ame,rican Motorists Iasurance 

ompany; and George Conne 11 appearing on beba.lf of defendant 

Continental Casualty Company on motion by the.plaintiff, Township 

of Jacksoa., _to enforce· litigant's rights and the Court having 

onsidered the motion, certification, exhibits and arguments 

of counsel, and for good cause shown;· · 

IT IS on this 9 ~y of July, 1982; 

ORDERED that the defendants shown hereafter pay the 

plaintiff, Township of Jackson their applicable percentages, of 

the costs of defense incurred by the Township of Jackson for the 

efense of the actions captioned Adelung 3 et ale, vs Township of 

ackson et als. vs ABC Inc. et als. Civil Action No. 79-2613 

nd A ers et als. vs Townshi of Jackson et als. vs ABC Inc. 

Civil Action No. L-5808-80, in accordance with the Courts 

rder of"September 1, 1981, with credit being given for all monies 

reviously .-paid by United States Fidelity and Guaranty Company 

- 2 .. 

l7X 
·------,- --- .... ----- . ··- ---·· . -~ 

\;.-:,"_ :::: ..,_~·-· • ·!"'--':"~(~·: _\._,~··'.,:~~._;- :~·- .·-- --~~-,:c_:~.:.:-;:·~·~:·'t~-:: ... :-:-,,,; ._:~_- .:.'~~ 
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. / •· 
,· . 

..-•'. 
and Insurance Company of North~rica. 

IT IS FUBl'HER. ORDERED· tba~ the defendanta indicated 

herein pay the indicated percents.gee of defense c:o,ts, which is 

based on the periods of coverage by each, ca.nencing February 11, 

1972 and ending Octc,ber 7, 19~0: 

-CARRIER 

Continenta 1. Ia.s_w;ance 
Company. 

United States Fidelity 
and Guaranty Company 

Jackson Township 

Insurance Company of 
North .America 

TOTALS 

PER.10D C>F 
COVERAGE 

3/15/72 -
3/14/73" 

3/15/73 -
3/15/79 

& 
3/14/80 -
10/7/80 

2/11/72-
. 3/14/72 

3/15/79 ... 
. 3/14/80 

_., 

/ 

2,399 

33 

365 

3,162 

.PERCENTAGE OF 
DEFENSE COSTS 

11.543% 

75.869%. 

·1.045% 

100%· 

costs of defense of the Township of Jackson by the primary 

carriers in the action captioned The State of New Jersey, 

Department of Environmental Protection vs The Township of 
. . 

Jackson 3 -et als. 1 Civil Action No. C-2149-79 and the costs and 

fees incurred ia. the prosecution of the_instant action, together 

with interest on defense costs incurred by The Township in all 

actions, are reserved pending further order of the Court; and 

IT IS FURTHER ORDERED, the vouchers submitted by The 

- 3 -



·?~:-J. .• . l: 

·. Township of ~ a ck son . in, the ....,·_e_r_s,__e_t..,•. _a_l_s__,.,_:;.a.._T_own .. ·_· _s_h ... 1 .. ·· ~·_o_f...;J::.;a::,;C::,:k;,:::S:.;:O:.:n.:.&....1 
.. ~ . 

et als. vs ABC Inc~ et als. and Adelung 1 et ala, 1 . vs Township 

. of Jackson' et -als. vs ABC · I-nc et ala·· actic,u aball be_ paid.·· 

y the· Continental Ia.sur.ance Company,. United States FideliC:y and 
. ' . . . . 

uax-anty Company .and .the Insurance Company of llorth America,_ in 
. .. . . . . . : .. . ' . . . _., ., ( . . ', . -:· . ·. . . . :·, . : .. -::::· .·~ ' : ·' :... .. . . :: .. . ~ 

•. the . ·percentages set i>rth above, within thirty. (30) . d.aya of receipt 
. . . ' . . . . . : ·. . . 

unless otherwise ordered by th~s 9c,urt. 

__ _;.. . .,. 

- 4 -
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HOFFMANN-LA ROCHE INC. 

NUTLEY • NEW JERSEY • 071.10 

LAW DEPARTMENT 
JOHN D. ALEXANDER 
SENIOR ATTORNEY 

. (201) 235-344 7 

Ms. Denise Drace 

· . October J, 1985 

New Jersey Office of Legislative Services 
r State House Annex 

Room 305 
Trenton, NJ 08625 

Re: Environmental Impairment Liability Insurance 

Dear. Ms. Drace: 

Following our recent conversation on the activities of the Special Legislative 
Committee, I recalled that Roche had previously submitted written comments on 
the same topic to the United States Environmental Protection Agency through the 
offices of the Pharmaceutical Manufacturers Association (PMA). The PMA is an 
industry trade group representing most pharmaceutical companies, including many 
of the largest· corporations in this state; such as Ciba Geigy, Merck,. Sandoz, 
Sc:hering and Beecham. In response to a Federal Register notice of August 21, 1985 
on the availability of environmental impairment liability insurance, PMA solicited 
comments from its membership and then presented a summary to EPA. Rather 
than fllrther burden what appears to be a fairly complete docket of speakers, I 
would like .to enter the PMA letter in the record in this matter, and I request that 
the Committee consider this as Roche's position. 

I understand there will be a second hearing on this topic in the future, and I hereby 
request that you notify me of same in the event Roche desires to submit additional 

· comments at that time. 

Thank· you for your consideration. 

JDA/af 
enclosure 
cc: R. Hamey 

M. Harris 
B. Walker, Esq. (PMA) 

Very truly yours, 

1]0. O 
Y·-" L VJ,}~'._,..._,_ 

J Alexander 
Senior Attorney 
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BRUCE .J. BRENNAN 
:t "'1£,SICENT ANO G£NtRAi. cou .. SEL. 

Docket Cl erk ·· 
O.fficeof Solid Waste (WH-562) 
U.S. Environmental Protection Agency 
401. M Street., S.W. 
Washington, O.C. 204.60 

1100 F"IF"T~E:NTt-LS.":"RE:E:T. N. w. 
WASHINGTON>O>C,2.0005 . 

... 1'11!:A COOi!: ;202' 835•3510 
-CAS-..E··..,...,_,__.../wa.51111,-.·a,TOh, C)_:C; 

Tw11.-Y1oazze,.._~~ow••ws~ 

· ... _ September 20, . l985 

Re: Comments on Proposal Entitled "Standards Applicable to 
Owners and Operators of·Hazardous Waste Treatment, •Storage, 
and Disposal Facilities; Liability Cevera e 11 Which Ap eared 
,n the August Fe era eg1ster Fed. eg. 
33902). 

Dear Si r or Mad am: • 

. The Pharmaceutical Manufacturers Association is a Voluntary nonprofit 
association composed of 120 finns engaged in the discovery, development, 
manufacturer and.marketing. of prescriptton drugs and diagnostic products. 
As owner.s and operators of hazardous waste treatment, storage and disposal 
facilities our members welcomethe opportunity to corrrnent on the availability 

.of insurance necessary to satisfy the requirements of the Resource Conservation 
and. Recovery Act ( 11 RCRA 1•1J. · · 

RCRA.regulations require that·.owners and operators.demonstrate .. liability 
· coverage during the operating life of the facility fo-r bodily injury and 
property damage to third parties which results from operation of the facility. 
Owners or operators of hazardous waste treatment, storage or di sposa1 fac i 1 ities 
m.ust maintain liability coverage for sudden accidental occurrences in the . 
amount of at least $1 mi 1 lion per occurrence with an annual aggregate of at 
least $2 million. Owners or operators of surface impoundments, landfills, 
or land treatment facilities used to manage hazardous wastes must maintain 
liability coveragefGrnonsudden accidental occurrences in the amount of at 
least $3 mi 1l ion per occurrence with an annua 1 aggregate of at least $6 
million. 40 CFR §254.147 (a) and (b).. · · 

. ' . ' 

PMA members have found that insurance coverage to satisfy the RCRA 
~egulatory requirements is increasingly diffiCult to. obtain •. When such 
insurance is available, high premiums make the coverage prohibitively expensive, 
and high deductibles and limitations on coverage make it almost valueless. 
At the time the financial responsibility requirements were established . 
coverage for sudden and accidental occurrences was standard in comprehensive 
general liability policies. Supplemental environmental impairment liability 
policies could be obtained at moderate cost to cover non;,.sudden occurrences. 
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Since that time many insurers have excluded coverage for sudden and 
accidenta 1 occurrences from comprehensive genera 1 liabi 1 ity policies. Such 
coverage can now be located only with great difficulty, and costs are becom
ing prohibitive •. Supplemental environmental impairment liability coverage 

.. is now yirtual ly nonexistent. When available, the policies offer· 1; tt1e 
protection due to 1 irnits on coverage and restrictive and l imitjng endorse
ments .•. For example, one PMA member obtained EILtnsurance in 1984 with 
1 imits of $20 mi 11 ion per cl aim and an annual aggregate of $40 mil lion. 
The insurance company refused to renew the pplJcy in 198Sdue to loss of 
reinsurance for EIL coverage. Our member has identified only one market 
that could entertain the underwriting of itsaccount. If accepted, limits 
on coverage will be $10 million per claim and SlOffiillion aggregate. A 
riumber of restricting and. limiting endorsements will probably be included, 
thereby limiting the protection offered.by the policy.·• Despite the reduced 
coverage, premiums are projected to be 200% to 250% higher. More significantly, 
our member is doubtful that coverage will be offered even under these conditions. 

. . 

This example is typical of the situations our members face in attempting 
to comply with the RCRA insurance requirements. Such difficulties in obtaining 
liability coverage are not limited to poorly designed or improperly managed 
facilities. The contraction of the pollution insurance market is having an 
impact across the board. 

. Several factors appear to be responsible for the current market 
situation. Most important is .the recent liber~lization of statutory and 
corrrnon law liability standards. Such changes in the law have made recovery 

· easier, thus leading to a ~roliferation of environmental lawsuits. Conse
quently, insurers and reinsurors are unable to measure their risks and are 
reluctant to offer coverage. This situation is unlikely to change until a 
~el ative ly extended period of high premiums and low loss leve 1 s persuades 
insurers to reenter the market. Given the ·current Judicial, legislative 
and regulatory climate, it is difficult to predict when this will happen . 

. . 
Clearly, alternative regulatory approaches are required. We believe 

that a range of options should be offered which would demonstrate financial 
responsibility. In lieu of the current insurance requirements, EPA could 

. accept letters of credit or performance bonds. In addition, intercorporate 
guarantees could be used to demonstrate financi a] respons ibi 1 ity where a 
parent or affiliated corporation possesses significant assets within the 
U.S. Finally, a federal reinsurance mechanism should be considered as a 
way of assuring the availability of environmental insurance coverage. 



TOWNSHIP Of DOVER 
, , 

Toms River,, New Jersey. 08753, 

Reply to: Township Comptroller 

State of New Jersey 
Legislative Enviromnental Impact Liability 

Study Commission 
·Room 438 
State House Annex 
Trenton, NJ 08625 

Re: Municipal Insurance Crisis 

Honorable, Commission Members,: 

The Township Committee of the Township of,Dover has asked 
me to appear before your Commission as Township Comptroller 
and Secretary to the Insurance Fund Commission., 

More specifically, the Township of Dover has been unable to 
obtain pollution liability insurance after contacting approx
imately fifty insurance companies. The one company that did 
respond favorably indicated that the Township would have to 
sustain approximately $8,000 in engineering fees before,an 
insurance application could be processed and wou,ld not cover 
c:my closed landfill sites. · 

If the Township received a favorable report from the engineering 
company, the policy would take a minimum of six monthsto effect 
coverage. Although the total premium was not known, the Town
ship's insurance agent indicated that thepolicy,would cost in 
excess of $100,000 per annum. 

Based on the above experience, the Township of Dover feels that 
it is encumbent upon the Commission to suggest legislation that 
would enable the Township to secure the necessary insurance 
coverages in order to operate the day-to-day activities of the 

'Township government. , 

: '' 'u"' ', '. 0 ,,L' 0' : '·: , · I' 1' '< ' < : ·· '' · , fl .,. . . "i.l _.L/;. 1 J.._,j_._~ .... , -~ ..... \.. ., ~ 



Legislative Environmental Impact 
Liability Study Commission 

October 2, 1985 

Page Two 

I ha:ve·attached.for your review other insurance. data with regard 
to the Township's renewal of its total insurance package which 
indicates an approximate increase of 140% with premiums increasing 
from $502,000 to $1,203,000 with considerably less coverage in 
many.areas. 

If you will require any additional information to as.sist you in 
your study, I will be happy to provide the information. 

DFO:mab 
Attachments 

Very truly yours, 
i . 

/ l~.r-; (/;-~ 
DENNIS F. O'NEILL 
Township Comptroller 
Secretary, Insurance Fund 

Commission 



1107 CO\IVERY BLVD .. PERfHMltf!D{,N.J. 08861 . (201) 826,8600 ·. 

Ju Ty 19, 1985 

·Mr·. Dennis O'Neill, Corl1ptrol1er 
Township _of ·never 
33 Washington Street 
P • .O • Bo X 7'2 8 . 

. TomsRiver,NJ 08753 

D.ear Dennis, 

Juit to bring you up to dat~ on where the Insurance Program 
stands so far. 

we a re at tempting to secure higher limits for the Po lice Prof es
s i o na l Liability. We are not com'fortable at the one (1) million 
dollar level, but that is all !Was able to get at the time. We 
recommend a limit of at least $5 Million. The Umbr~lla carriers 
were unwilling to provicfe_coverage at any price. Your insurer, 
City Ins. Co., cannot offer more than $1 Million~- a lack of 
reinsurance. I .am trying to find an excess .layer at this time. 

The carrier for PUblic Officials, National Union, is willing to 
provide an additional $1 Million at a cost of $18,995. 

A.I.G., your primary carrier, will consider a Catastrophe Policy 
for the Township's automobiles. I am following up on that. 

NIX710998-087: 

Insofar as Pollution Liability is concerned, there are only three 
carriers currently underwriting the exposure .. They are: . A.I.G.; 
St. Paul Ins. Co.; and Pollution Liability Ins. Assoc., a group of 
42 member companies. · · 

A.I.G. will provide specific site coverage only and will not 
.cover Sudden and Ace identa l. . They wi 11 not cover. any closed land
f i l l s i te s a n d n o t h i n g n ea r C I BA - G E I G Y • . T h e y w o u l d po S s i b l y c over 
such sites as sewage treatment plants, maintenance garages, etc., 
but only _after extensive engineering and at a cost of approximately 
$8,000~ in fees. It would take six (6) months to effect coverage. 

Buckelew & Associates is following up with St. Paul. 

Pollution Liability Ins. Assoc. will only offer coverage if the. 
General Liabtlity coverage is with one of their member companies, 
which is not the case with Dover. They do not differ much from 
A.I.G.'s coverage. No o~e offers Blanket coverage~ Sudden and 
_Accidental is available from A.I.G., but at about twice the 
premium as gradual. 

SUBSIDIARIES & DM5CNS 

G.B. Parks & Co., •Disability Planning Consultants• Voyager Morine• WillDorroh & Associates, Inc .. 
Gulfstream Underwriters, Inc: · 
·. . .2.sX 



SMP Property & Gen'l Liab. 

Auto Liab. & Damage 
Police Bus 

$ 

INSURANCE BID ANALYSIS 

July 1, 1985 to July 1, 1986 

84/85 85/86 
Premiums Premiums 

82,075.00 $261,120.00 

100,000.00 296,000.00 
Included 3,486.00 

TOTAL AUTO $100,000.00 $299,486.00. 

Umbrella Liability 
1st 1984 $5 Mil-1985 $3Mil. 
2nd $5 Million 

$ 17,500.00 $ 58,900.00. 

TOTAL - 1984 $10M 1985 $8M 

Police Professional 

Boiler & Machinery 

Public Officials Liability 

Workers Compensation 

$ 

$ 

$ 

$ 

2,500.00 
20,000.00 

.20,700.00 

4,000 .• 00 

4,120.00 

194,000.00 
$252,900.00 

$ 49,680.00 

$ 5,ooo.oo 

$ 24,200.00 
'""' 

N A) Fixed Cos.t Plan (Note 1) · $271,364.00 
~ B) Self-Insurance Salerno Plan $271,364.00 
)(-, 

$309,694.00 
$293,000.00 .:_-, 

Flood & Earthquake 

New Coverages 
EDP Equip. ($505,000) 
Judicial Liability 

TOTAL 

$ 7,200.00 

8 
8 

$502,259.00 

· No Quote 

$ 1,77_1.00 
No Quote 

$1,203,851.00 

(Note 1) Fixed Cost Workers Compensation Plan Reduced From 
25% Up-Front Dividend Plan to 10% Dividend Plan 
With $39,147.00 Dividend Payable After Policy 
Expiration Audit. Premium Shown At Net Cost. 

' \~'; 
·. •.J· 

_.;~/[ .. _· 

. --~-
•.. 

._:~"\\ .. 
_:-. ;'t•, 
··•.•~--

~-•.. 

Dollar 
-~-Increase 
$179,045.00 

196,000.00 
3,486.00 

$199,486.00 

$.41,400.00 
191,500.00 

:$232,900.00 

$ 28,980.00. 

$ 1,000.00 

$ 20,080.00 

$ 38, 330 .• 00 
$ 21,636.00 

~ ·_-;.· .... --~✓ 

·. s 1, 111;.oo ·. 

$701,592.00 

•• 

Percent 
Increase 

218% 

196% 
100% 
199% 

237% 
7660% 
1065% 

140% 

25% 

487% 

14% 
8% 

100% 

-··--
140% 

.. 
<. 

·._;; 
I•,' ,,;,'J 

.)''··){'~ 
•.~'1··' .. ·.-.. \ 

··~--... 

.. . 
"i ~- : 

• ,, ~j f 



Reply to:· 

TOWNSHIP Of DOVER 
Toms River, New Jersey 08753 

Telephone(201) 341-1000 

TOWNSHIP OF DOVER 

Ocean County 

Buckelew Associate.s - · Agent 

Companies that refused outright: 

1. Aetna Casualty 
2. Firemen's.Fund 
3. Continental 
4. INA 
5. Ohio Casualty 
6. Selected Risks 
7. St. Paul 
8. USF&G 
9. Crum & Foster 

Follow-up requests that were refused: 

1. Hartford 
2. Home Ins. Co. 

Follow-up request with approval based on restrictions in letter 
you have: 

1. National Union 

Coverage Finally Obtained Through A.I.G. With Absolute 
Polution Exclusion. 

QUANTEX 
43 outright refusals 



A PROF"ESS·IONAL CORPORATION 

COUNSELLORS AT LAW . 

CRYSTAL BROOK PROFESSIONAL BUILDING 

' ' ' 

•(·LIC."U .. s; TAX. CT. & iJ. S. CT. CLAIMS) 

GREGO.RY S •. BAXTER 

ROUTE 35 

EATONTOWN.,.•N.J.,07724 

N,ew Jersey State League of Munic~paliti-=7 
'•4'07 West State Street 
Trenton, New Jersey 08618 

p;o. DRAWER S 

EATONTOWN, NEW JERSEY 0772"'1, 

A.ttention: William G. Dressel, Jr., Assistant Executive Director 

Re: Municipal Insurance Crisis 

Dear Mr. Dressel: 

I am the Borough Attorney for We$t Long Branch inMonmouth 
County, New Jersey. , ... We receiyed your communication of September 12 
advising of a meeting to be held on October 2 at the St.ate House Annex 
f.or the purpose of taking testimony on the issue of the alarming 
increase in municipal insurance. ,Although we will not be sending a 
representative to that meeting, the Borough of West Long Branch wants 
the League to know, as well as the study commission, that we have 
bad similar difficulties. 

This past August 1, our liability policies terminated and 
we were plc3.ced in the most difficult position of locating insurance 
for the next 12 months. There were two major problems. Firstly, 
our existing carrier refused to write much of the insurance.line that· 
we previously had,. causing us to.look for new carriers to cover our 
Borough., This task alone was difficult enough. 

The second, and equally important problem, was that of 
cost. Although I do not have ,all of the figures at my disposal for 
the ·.prior 12 month period and the .· 12 months period wm:h , is coming, 
I can tell yo1.1 • that the increase was .more than just substantial. 
It caused us to seek an emergency temporary appropriation and was 
manythousands.of,do1lars more than we had reasonably anticipated, 
even ~ith slight increases. · 

Like most municipalities, we will soon find ourselves in 
a position where we simply will not be able to puchase liability 
insurance even in the event the same is of fererl for sale. As you 
may also know, we were unable to ob1:.ain any toxic waste coverage since 
our ins1.1rance adviser told 1.1s that no one is writing such insurance 
in the United States. · · 



,· 
' . . . . 

·.·. ·M~ ~ William :D. Dressel 
Page -T~cl_ 

·. October 1, · 1985.' ··· 

.· Fo:r your re~erence~ I am -enclosing a copy of our fo:rm letter 
. w:tiich·was •sent out this past. August·-to our elected 'tepresentatives · 
:':\advising -of -our problems .·-and · r~questing. -:.their- ~ssistaJtce:,int'tl:ils ::most· 
··. _.crit.i,.cal '~atter. ·. · 

: .. . •·,,:,._.,:\.·. 

GSB/wr 

cc.: Mayor &' Council ·.··· . . 
Ann Clarke, Borough Clerk 



TESTIMONY OF.•JOHN HENNINGSON, P.E. 
VICE PRESIDENT, MALCOLM PIRNIE, INC, 
. PARAMUS, NEW JERSEY 

BEFORE THE 
ENVIRONMENTAL IMPAIRMENT 

LIABILITY STUDY COMMISSION 
OCTOBER 2, 1985 

ON BEHALF OF 
CONSULTING ENGINEERS COUNCIL 

OF NEW JERSEY 



:·. ; ., ·"'.: 

,.·._ .-·. 

. . · · •.. · .. ·· · TESTIMONY OF· JOHN. HENNINGSON,· P.i Ei .· ' ' ; ··• 
· .. ·· .. ·. · VlCE.iPRESIDENl, MALCOLM PlRNlE,· INC, > . . 

... · PA"RAMUS, NEW JERSEY . .. . . .. 

· MY NAME· ts JOHN HENNINGSON~ :<,I .. AM i.rriENsEb:'.sv,tHE .sTArt ··.• ·. 
OF .NEW JE.RSEY AS A PRClFESSIONALE.NGHIEER.. r AM Atso A VICE 

···•··.i·.·.· .. ·.PRESlDEN-r•·· OF · MALCOLM p:{R-NtE/:frfC:.(oi=<:PARAMUst: NEw··.<JERSEY. · ·· 
:·MALCOLM' 'PIRNIE·. lNC .·••AND: lTS<;PREDECESSOR•>FlRMS· HAVE<BEEN.· 
.·.·.· PRoy1·0 I•NG .. ·-P~OfESS.I.ONAh.·:,: EN~ fNE~~:I:~~-i ····:i§E~YlS§S ..... · ~-o:R:. ..... ··. •9vER_ ... · ... 

75 YEARS. WE 'HAVE HAD. AN OFFICE IN NEW' .JERSEY ·srNCE THE. 
.. 1960; S. .. · SINCE .THAT TI ME. THE PARAMUS . OFF ICE.· HAS GROWN TO · .. 
. ·. · .. ALMOST 80 STAFF .. · SUPPORiEil BY .• OVERALL CORPORATE RESOURCES.•. OF 

.··.·OVER ···500.· ·.THE.STAFF.·. IS. MULTIDrsfIPLINARY. lNCLUDlNG ENGl-
. ·· .. •·· NEE RS' SC I ENTI STS' ' ARCHJTECTS ANO PLANNERS i '.·.··· . .. 

MALCOLM PlRNIE, lNE .. SPEC{At'IZES 'IN SOLVING ENVIRON~, .. ··· 
MENTAL' PROBLEMS. 'IN THE· EARLY 'YEARs'.·wE. FOCUSED' ON THE. .: 

. PUBLIC HEALTH' ISSUE'S OF PROVIDI.NG . A 'CLEAN WATER SUPPLY.: ·, .·.'. ·' 
. lATER TH~ .. BUS(NESS BEGAN .TREATING WASTEWATER BEFORE lT. WAS .••. ' 

DISCHARGED TO THE ENVIRONMENT. 'MORE. ·RECENTLY. OUR EFFORTS · 
.HAVE C EXPANDED INTO SOLVtNG PROBLEMS ASSOCIATED WITH' SOLID 

, WASTES AND INDUSTRrAL/HAZARDOUS.WASTES.· . . . 
. . .:·. : .· . .· ·. :.·, .... ·. :: . 

. .. . TODAY 1 AM s.PfAKING oN · BEHALF oF .· THE coNsOLTI NG · · 
. • ENGINEERS COUNCIL OF NEW JERSEY.<· 

. ) 

- ·., . . . 

·•. -l-
s1X .. 



THE PROFESSIONAL ENGINEER FORMS A . CRITICAL BRIDGE 
. BETWEEN A PUBLIC OR PRIVATE SECTOR CLIENT WHO NEEDS A 

PROBLEM SOLVED AND . THE CONTRACTOR WHO ~CTUALLY BUILDS OR 
I.MPLEMENTS THE SOLUTION I ·. IN MANY ~ASES, LAWS ;MANDATE THAT 
THE DESIGN OR MORE SPECIFICALLY THE PLANS AND SPECIFICATIONS 
BE PREPARED BY A LICENSED PROFESSIONAL ENGINEER, EXAMPLES 
ARE THE FEDERAL CLEAN WATER ACT, RCRA, AND ECRA. ·. THE INTENT 
lS TO ASSURE THAT THE PUBLIC IS PROTECTED FROM CATASTROPHIC 

· FAlLURES WHICH WOULD CAUSE DAMAGE TO PROPERTY, INJURIES, 
' . ' . . . 

UNNECESSARY FINANCIAL COSTS OR ENVIRONMENTAL IMPACTS. IN 
ADDITION, THE PE ACTS AS THE CLIENTS AGENT MONITORING 
CONSTRUCTION TO ASSURE THAT THE PROJECT IS COMPLETED AS 
PLANNED, 

CURRENTLY, ENGINEERS ARE SUFFERING AN IMAGE PROBLEM. 
THE HIGH FEDERALLY FUNDED WORK LEVELS OF THE 1970'S SPAWNED 
A GREAT INCREASE IN THE NUMBER OF FIRMS, THE SLOWDOWN IN 
THE EARLY SO'S CREATED A VERY COMPETITIVE CLIMATE, MANY 
CLIENTS ARE NOW USING THIS SITUATION TO FORCE PRICE COMPETI
TION BETWEEN PROFESSIONAL ENGINEERS ON PROJECTS, CAN YOU 
IMAGINE SHOPPING AROUND FOR THE LOWEST PRICE ON OPEN HEART 
SURGERY FOR YOUR SON OR FOR A LAWYER TO DEFEND YOU AGAINST A 
VEHICULAR HOMICIDE CHARGE?. DOES IT MAKE SENSE TO SHOP FOR 
SOMEONE TO DESIGN A BUILDING OR A BRIDGE OR A POLLUTION 

.. CONTROL FACILITY WHERE HUNDREDS OF PERSONS MAY BE AFFECTED, 
ENGINEERS FI ND THEMSELVES FORCED TO REDUCE THE SCOPE OF 
SERVICES TO THE BARE MINIMUM IN ORDER TO BE COMPETITIVE, 
THIS PRESSURE TO REDUCE THE FACTOR OF SAFETY IS CLEARLY NOT 
IN THE PUBLIC'S · INTEREST AND INCREASES THE POTENT I AL FOR 
FUTURE LIABILITY, 

MOST CONSULTING ENGINEERING FIRMS ARE SERVICE ORGANIZA-. 
TTONS AND DO NOT HAVE SIGNIFICANT FINANCIAL OR OTHER ASSETS, 
THEREFORE, THE MAJOR BASIS FOR SATISFYING CLAIMS INVOLVING 

-2-
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:PROFESSIONAL. ENGINEERS-• ARE. ERRORS MiD :OMlSSIONS]NSURANCE . 
.. POLICIES WHICH.· ARE SlMlLAR ·. TO ''THE SO-CAl:J.ED "MALPRACTICE" 

. . POLICIES· FOR OTHER _PROFESSIONALS sucH :.-As· MEDICAL uiJcToRs. ·- . 
:· _s1NcE ·_-LAsr .YEAR-·• ouR·•· :PREM1uAs '.FOR-.-PRoFtssiaNAL.'LtAB.itirv --_-• .. · .·_ _· I NSURANC°E HAVE DOUBLED I . •· .· .. • ' ' : '. '•.. • ,. ;:. • . . >. ,' ! 

-. . . ~·' ;~ .. :. : 

• ' THE PROPOSED ;POLLUTION EXCLUSIONS WILL PRECLUDE COVER~ 
AGE··_ FOR·•·. CLAIMS RESULTING .. F·RoM _:POI..LUTtoN' 'EVEN : WHERE :THE 

, --•-- · •· -__ .':.INCIDENT 1s ANCILLARY :Jo THE SPECIFIC PROJECT'IL~E-.-, HIGHWAY·---·_. 
•·· __ oR :Bu·1LDlNG ··c:0Ns1RucT10N) •· ·_ WIJHouT· coMPLEtEcovERAGE MANY,--_·-_ 
•. · IF NOT_.· MOST~ PROFESSIONAL: ENGJNEERS WILL: . AVOID PROJECTS·., 
·. __ WHERE THERE IS EVEN A REMOTE POSSlBl L ITV OF CLAIMS. RESULT I NG· 

fROM POLLUTION,-. AS·A._MINIMUM, 'MANY_lMPORTANJ. ~NVlRONMENlAL · _ 
__ PROGRAMS IN _NEW· JERSEY WILL BE SUBSTANTIALLY CURTAILED IF 
. NOT . STOPPED I . 

THE PROBLEM -lS NATIONAL IN SCOPE, ··SEVERAL WEEKS -'AGO·.·_ 
l MET WITH A .GROUP OF 50 .ENGINEERS IN WASHINGTON TO DISCUSS 
FEDERAL LEGISLATION, ·. SELF-INSURANCE· AND ··_ OTHER POSSIBLE 

• > .: • • • •• • ., 

ACTIO_NS. ---_ ·HOWEVER, STATE TORT LAW C'ANNOT BE . OVERCOME BY -
FEDERAL LEGISLATION; EACH STATE MUST.TAKE ACTION ON ITS OWN 
BEHALF'> 

GOVERNOR KEAN'S EMERGENCY ORDER MAY. PROVIDE.A SHORT-
· ... - .TERM STABILIZATION FOR SOME ENGINEERS BUT WON'T ·HELP THOSE 

.-•_· ·_ FJRMS WHO HAVE -NOT BEEN ABLE TO RENEW THEIR POLICIES- BEFORE 
HlS : ACTI'ON _, ·• CLEARLY LEGISLATION. IS •· THE- ONLY LONG--JERM -. 

. ··_SOLUTION i . 

/ 
'. . . . . 

IT -IS.· ESSENTIAL THAT THE CURRENT, BROAD APPL I CAB IL ITV . 
or= srRrcT JOINT -AND sEvERAL LIABILITY RESULTING FROM couRr 
DECISIONS BE LIMITED THROUGHtEGISLATlON ON BOTH THE FEDERAL 

> AND STATE LEVEL I THE INSURANCE ·CRISIS ALSO MAY BE MITIGATED 
. THROUGH lNDEMNIFICATJON, ESTABLISHMENT OF A "GOOD SAMARITAN'; 

-3- ·.· 



. - . . . - . 

DEFENSE, CAPS ON THE EXTENT OF LIABILITY, OR> A COMBINATION 
· OF .· THESE,· ACTJONS. ,'• ONE THING JS . CRYSTAL. CLEAR, .•. 1 F · .THE 

' ' 

CURRENT MOMENTUM 0FENVIR0NMENTAL AC.Tl0N,JN NEW JERSEY.IS.TO 
BE. MAINTAINED, IMMEDIATE ACTION ON THE "PART·PF. 'THE' STATE 
LEGISLATURE IS IMPERATIVE. 

. . . , . ·. 

oN BEHALF···.oF· THE cEcNJ;· .. •.1iTHANK .. You FOR· TH1s .oPPORTuN
ITY .TO TESTIFY BEFORE YOU, l 'STRONGLY URGE YOU. PASS 1-EGIS--

. ' ' . 

·.<tATI0N THAT WJLL MITIGATE THIS CRISlS, 

-4-
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The. na.mes, qualifications, and references of all proposed 
subcontractors 'not spec1 fied under this contract shall be submitted ; n writing 

, by ,Contractor fa the State Is Authorized l\gent as. part of tbe,RI/FS,Work Plan 
Scope>of Work. F"ollowing issuance of a workorder,·theContractor must receive 

.w~Jtten approv.a1 ... from the State's. Authortzed A9ent.for.anY.ii.cldifional .. 
subcontractors not 'named in the work order ... Contractor shall not subcontract 
anrportton. of the work tq , be performed under a work order without the prior 
Wl'".ftten .. approva ,. ·•Of the·. Statel.·s Authorized Agent/,/:Apprbvar b,Y',the st.ate 's 

.. Authorized Agent allowing Contractor to. spbcontrac,t any wprk shp.Jl JlOt reJ.i eve 
. Contractor from respons;btlity for any and all work performed 1.mder thi S .. 
contract. Contractor shall ensure and require that any subcontractor a2rees to 
ani:Lcomp1 ies ,With the terms of this contract.· . 

AJist must be provided that .describ!;s the prime Contractor's and each 
subcontractor Is major equipment to be used on the site, wnether it is owned or 
rented, and where it is located. The list is to jncludemobilization equipment 
also such as flat-bed trailers. No equipment shall be removed from a site 
without the express permission of the State. This condition. is not intended to 
prevent a Contractor from moving any equipment, but only to assure that 
equipment which. has been obligated or committed. by a contract is used for the 
specified ·purpose. · · 

. . . ·. . . 

For the purposes of this contract, te9gefte, Bra Shears, & Graham, 
Compuchem; Pace· Laboratori.es, Envi ronrnental Research Group (ERG), Bay West, 
BraunEngineering, Martinez Mapping, arid Stevens Well Drilling are subcontractors 
approved by the State. The Contractor shall also require subcontractors to 
comp] y with all the appropriate terms of this contract including a.nd 
specifically Parts VU, XXIV, ~XXI, XXXII, XXXIII, XL,XLI, and XLVIII. 

·xxxr. HEALTHANDSAFETY. The.Contractor-shall ensure that all personnel 
of the Contractor and subcontractors under this contract have received health 
and safety training appropriate- to the tasks the personnel are engaged in under 
this contract. The Contractor shall be solely responsible for the health and 
safety of its employees in connection with the work performed under this 
contract. The subcontractor ·shall be solely responsible for the health and 
safety of its employees in connection with wort performed under this contract~ 

- . . . ,• .. - .' ~ -~- •, - ,4 ,, 

XXXII. WASTE REMOVAL. All wastes resul\ing from the site investigation. , 
including, but not limited to, drill cuttings, spent cleaning, fluids, samples, 
and protective clothing shall. a'ppropriately,be:disposed of by the Contractor on 
behalf of the State. All hazardous wastes shall be manage~ according to State 
and Federal laws and regulations. All manifests for off-site transport of 
wastes.will be signed by the State's Authorized Agent using the State's EPA 

· generator numbers. By entering into and performing the requirements of.this 
contract, the State does nof intend to 11assume control over any release or 
threatened release." ~s that phrase is used in Minn. Stat. § ll5B.04, subd. 8 
(1984) and in.Minn. Stat. 1158,.05, subd. 7 (1984). :Further, nothing in this 
contract is intended to be construed as a waiver of the Torts Claims Act, Minn. 
Stat. § 3.736 (1984) or any other law, legislative or Judicial, limiting · 
governmental liability. 



.. 

. . ,, ..... 

XXXI 11•.~ LIABILITY.. ..Contractor, agrees. to. defei9d.,: inde~ni tY, S~Y~:·and .• ho 1 d ·th~ .. 
·, .~t~te,, its agents.and employees.harm1eS$ fr(j'ffi any.and allcJajmsj>r cau,s_e,S'.Pf ...•... · 

.···. ··:acii'Clri a.ri sfog_ from willful·~·• ·.redl€ss :or negl:i.genf:a·cts<or; P:infsst9.ns<Ht"t'h'e:'.'h 0\ 

.. ,pe'rJormanc:e cif this.contra·ctby Contrac:tot,or .Contractorts.agents or.employees\ 
.. ·:rh{s· ·clause: shall ncit be tons trued' fo '&ar 'aby ;1e:gat ·Feirie'di"~:i't(ftitf~ctOr·, ma'y • have . 

'for ~he State's failure to. fulfiJllts obligations pursuar:it t~ithis,contract. 
'The defenses, .provided urider sec'tJ,ons ;nss~·o4 :'and;ill5B •. Q5 'of J;fi~ :EnVironmer1tal 
Compensation and ti ability Act, in effect ori the :date:·of execution .of this·:,•· 
contract;• .. a:rea material ·cond·i tion of :tb.i,s co,ntr:act,~nd ~fha.l,lxb.e. :av,fi l able/to · 
the (;ontractor and the State as deferrses to 1.hbility arising.from t6e .. · .. ·, i 

: :Contra.~to'rLs. perto·rmance. of its:.d.u:ties u,nd¢r :lhts c.on.trac:t •. , .,Jtie:"::se.r.VJces .· ..... · ... · 
·. provlded bi the Contractor in the performance ·.Of ·ifs, duiles 'undet thls ccn,trlct 

are acts taken or omitted in preparation for~ or. in the tourse of rendering_ 
. care, assistance, or advice to. the State pursuant to section 115~.17. of the· 

Environmental Response and Uabil i ty Acf or in accordance with the rlati.qnal . 
huzardous substance response pl.an 'pursucint tcf the Federal ,Superfund Act, under 

· 42 Untted States Code section 9605, or at the direction ofan on-scene . 
coordinator appointed under thatplan, with:.respect to-any relea:se(rr threatened 
release of a' hazardous substance.· .. Nothing in this contract is.-intended to be' 

···•·construed as ,a waiver of the Jortstlaim~ Act~ Minn. Stat. ·~ 3g35 (1984} or 
any other law, legislative or judicial, limitinQ governmental liability. 

' - . . 

··. ;xxxrV.' STATE AUDITS. The books,· records, documents. and account_i ng ·procedures 
'' and practi,ces of. Co,ntractor relevant to this contract shall b~ subject to 

examination by the State, the Legislative Auditor, and EPA for :a period to 3 
years follo,wing expiration or cancel1ation of this contrac:L 

' . . .. . 

XXXV •. OWNERSHtP OF DOCUMEN'TS: All drawings, sped fi cations, data, photos, 
and .other work products prepar.e.d by ·the·· contractor in the performance of its 
obligations urider this contract· ~hall be ·excJ usi ve property of ·the State and 
shall be remitted to the State upon .the expiration o.r cancellation of this 

. contract •. The Contractor shall not use, willingly allow, or cause to have such 
mater.fa] s u.sed for any purpose other than performance of the Contractor's · .. 
obligations under. this cohtrad without the pr.ior wri tter:i consent of the .State •• 
However; the Contracto~ may retain any do~qmeot which,contains proprietary . 
Jriformation not develOped under thi's c:oritract. · The, State shall bE:! .,allowed to_ 
rev few any documents retained by the Cdritrac:tor.. Pl ans and. spec i ficat ioris or 

.. clesigns of proprietary Remedia}. Actions not developed ,under this contract but 
used pursuant to this contract' shall not he u~ed for any other proje~tby t~e 
State without written pe·rmission from the ton~ractor. The_ Contractor may retain. 
a file copy of all documents produced under this <;:onfra;ct. ' . 

XXXVI; . AFFIRMATIVE ACTION •. In accordance with M)nnesota Statutes·, 1984·~ . 
s·ectio'ri 363.073, Contractor· ,certifies that it has not had more than 20 foll time 

·· em.ployees .in the State of Minnesota at, any time over the past 12 months .or that· · . 
. i.t has a current .certification of·compliance issued>b.Y the Commissioner of Human 
Rights pursuant to ~in:nesota St~tutes Section 363 •. 073. 

,;.,_; :··: ....... . 

XXXVII·~ . WORKER'S COMPENSATION. -ln accordance with the provisions of Minnesota 
Statutes, 1984, Section 176.182, State affirms that Contractor has provided 
acceptable evidence of'compl iance with the work~r• s compensation insurance 
coverag~ req~irement 6f Mirinesota Statutes, 1984, Sectioh176.181~;Subdivi~ion 2. 



New Jersey Section, American 
·· A People~Serving Profession 

PLEASE REPLY TO: 

Wil.liam'.,H ... Fleming,• Jr.~·,/P.;E • 
. NJ Sectign Pr~,~tdent - ~SCE 

c/o Spei tel Associates 
302 Ev.esham ColTllTlons· 
Rout.e 73 and .Evesham Road 
Marlton, NJ 08053 

My mime is William H. Fleming, Jr., P.E., and I am .President of. the New 

Jersey Section of the American Society of Civil Engineers. We include 3,000 

members in New Jersey and over 100,000 nationwide. I live in Woodbury, 

Gloucester County and work in Marlton, Burlington County as senior 

vice-pr~sident of Speitel Associates. 

Civil engineering covers a broad field of professional expertise. We are 

working in government at all]evels (federal, state, county and local) not just 

as government employees bu.t also as private practice engineering contractors to · 

your towns and counties; we are in education, in industry, in construction and 

finally in trouble.·· 

In the early 1970 1 s, America, with an increased envi ronmenta 1 conscience, 

became aware of what civil engineers have been doing for centuries: stopping 

pollution and to the best of our abilities maintaining our environment .. Water 

and wastewater facilities, air pollution control devices, municipal and 

.industrial sol id and hazardous waste facilities all fal 1 within the purvey of 

our. profession. Our work includes the wastewater treatment plant. in your 

community that lets you flush the toilet without polluting your water supply, it 

includes the scrubbers or precipitators on PSE&G's power plant that allow you 



turn on. alight and sti 11 breath fresh air, and the Waste disposal faci li ti es 

;that 'allOw you to safely change and .dispose of the oil 'fr~m your c:ar. We are 
. ' . ., 

. :c ·. . . ' ' '" ' 

also the profession frequently called upon to engineer the clean;.up and resolve 
' . . . -.,_ ,, ' ... · . 

pol1ution problems that plague our enviromnent. 

There are a few corollaries that· go along with the' practice of civil 

· · <¢ngineering: 

L We do not now know and Hke 1 y . wil i never know all that there is to 

know. So improvements will have to be made in the future . 
. . 

2. We arenotperfect 9 only human, and mistakes are going to be made: 

3. Our work is tied very closely to the social and economic values 

established by society and mandated and funded by society through our 

elected leaders. 

Essentially, if takes three elements: Law, Money and Civil Engineering all 

working together in order to assure a quality environment now and in the future. 

We must all work .in concert or suffer the consequences. The population of this 

country and planet for that matter, has growntoo large to turn back to simpler 
. . . 

times .. 'Burying one's ·head in the. sand or walking away will not solve the 

problems, they will only worsen and become more costly in their environmental 

impacts and financial need. 

A . complex series of financial and ... legal actions now threaten our 

environmental protection efforts. Because of the poor performance of . market 
' .. . '· . , . . . . 

· investments over the past year or more~ liability insurance companies have 

apparently been losing money. Their reaction has been to raise rates and reduce 

risks. One risk .they have decided to cut is pollution. Liability insurance-
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. carriers are proposing to exclude from coverage any project that involves the 

nactual, alleged or threatened discharge, dispersal, reiea~e or escape of 

pollutants". 
' . _.,.. ' 

''Pollutants". is defined as any. solid, liquid, gaseous or thermal irritar:it or· 
. . ' ,,.,,..._ .... , ·. ' 

contaminant including smoke, vapor, soot, fumes, acids, all<a1ies, chemicals and 

waste. 

· The reason that pollution has been picked on is that the insurance and 

reinsurance industry are uncomfortable with the broad liability definitions and 

interpretations established by· the three branches of government regarding 

pollution. · According to the insurance industry very stiff and strict laws, 

regulations and court decisions have· resulted in undeterminable risks stemming 

from unreasonable third party liability. 

We are faced with a difficult problem in the near fUture, civil engineers, 

industries, contractors, municipalities, counties, the state, and the federal 
. . 

government will ·be without pollution insurance unless steps are taken. The 

environmental efforts and initiatives necessary for our population to survive 

may come to a screeching ha 1 t. Certainly, civil engineering can not afford to 

bear .the uninsured risks associated with work in the pollution field .. · 

· furthermore, without insurance, third party litigants who should reasonably b.e 

compensated will receive no benefits. The current situation is self~defeating 

and unacceptable to all of us playing responsible roles in pollution abatement 

and protection of our environment. 

Earlier I spoke about .a concerted effort of the law, money and civil 

· engineers being essential. There is much still to be done by us. I believe the 
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. . 

civil engineering profession is willing to perform its legitimate role. ·We ask 

· that you, as l~gislators responsible >for the continued well •being of our state 
. . . 

and its environment, review this impending crisis and consider steps to avoid 
.· - . . 

a halt to responsible environmental polluticm control action. 
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, 300 Mendham Road, Morristown, N. J; 07960 · .. 201~539.,7540 

, ··,, ,<ST)\TEMENT-.YTQ ;TffE •·. :: 

·>,c ... , . .'.., 

ENVIRONMENTAL. IMPAIRMENT ·LIABILITY·. l:NSURANC.E •COMMISSION · 

: OcT9B~R 2, .;i.9ss, Tr:eµton; .N"-..J~ · ·· 
. ,, ... '· ·'::·· . . · .- . 

'by ])avid , F~ :·Moore, :Executive 'l)irectbr·· 

c::11a1rman. b~it~n: · ... · 
.. My. nc1me -ls; David· .F. ·Moore, and··. I am executiye. dii-ec;tob -of. the 

New J~rsey Conservation Foundation, a private,: n'onprofitt sta,te- ·. · . 
. , . . . '. . ' 

·. wfae membership ·orgariizati6n -concern~d ·.with open sp~c·e a6quisitiort ··, 
. . . . . . ' 

and envir6nm~ntal quality thr6ughou~ · the stat~. ', . -

, ,, As 'a non-profit land tru'st'group, w-e :rely-. on ~ommerciai liabi,lity 

,insurance. . We ha~e bee~. concerned over the years abotit; problems .. ·. 
·,. . . . . ,.. -. ' .· 

·. associated with toxic dumping, · sipce we have not been able to obtain 

i~surance-to cover .clean up c'osts · should we acquire lands contaminated 

by toxics unknown to us.·· Now it seems we won't.be.covered,fo~ thi:td 

- pa:rty suits after n1=xt January~ in ariy -form • 

. At the moment-, coverage is applied . to us .for third party 
' . . - . 

·aamages so l_c:,ng as. a .... to,tics. incident is a cu;rent' event •. · As I 

understand it, that same cov~rage may be ,continued .for future: 
'. • C •• • .•, 

,: r~newai terms fo~ a much 'h,igher price. We are not -cov~red, now for 

problems , associated with s16w or gradual poll.ution problems, where 

the inc:id~nt.occurred·some t1me past,nor.'vlhere we had knowledge. 
- , . 

. a. problem exist~d. ·· Renewal coverage for sudden occurances will 

app-arently only be available( on a claims made basis, :i,f it is 

. available. at. alL •. 



.. 

-•2·.;... 

The. New Jersey Conservation Board qf Trustees has determined 

that we can no longer.acquire lands for.open space purposes by 

qift or by purchase if we do .not have an affidavit from the donor 

or seller stipulating thatheh~s no•knowledge of any dumping or 

toxics incidents. After next January, it would appear that we will 
. . 

be unable to accept donations of open spacela.nd, or acqu.ire land 

in advance of public agencies, or continue to hold land acquired 

in past years. As a nonprofit: charitable organization, we can 

not afford to be uninsured, and the way it looks now, we won't·be 

able to afford what·limited coverage may be available. 

·we are not insurance experts, we just know we and other land 

trust organizations need some help. It would appear that other 

· commercial land owners· will too. 
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NEW 3ERSEY ENVIRONMENTAL LOBBY 

BEFORE THE 

ENVIRONMENTAL IMPAIRMENT LIABILIT~ INSURANCE STUDY COMMISSION 

OCTOBER 2, 1985 

The New Jersey Environmental Lobby <NJEL> welcomes the 

opportunity to present its views on environmental impairment 

liability insurance to the Study Commission. We understand the 

Comrnissio'l"1' s ma'l"1date is "tc, review all the eco'l",ornic, 

environmental, and legal issues related to the environ~ental 

liability i'l",sura'l",ce prc,blern ar,d prc,pc,se sc,lutic,r,s. 11 We hope c,ur 

comments will assist you in your difficult mission. 

NJEL is vitally concerned about two aspects of waste 

generation and disposal which may effect community resident~ 

throughout New Jersey: 

1. prevention of human exposure to these wastes, and 

2. compensation for victims who have been inJured as~ 

result of exposure. 
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• .. : .• ., . . . .. :.-~· , . . 

GOVERNMENTAL LlABlLlTY ISSUES 

, ' . . . , . , 

, <:'NJ'EL' ,r.CO!;IY'liZ_;S, ~he :d:i.fficul ty. public' ef1t:it i~s have had 

.~bt.ining ~l"lvironment'al irnpatrme~t ':ft'~b.i,fity ·, i~;Si.tra~ce 'at···. ' 

ilffordabl~' r•tes. .; ~lth~ugh we, ,bel,iey• that soh,tticins need tc, be 
.·. . .- - . . . . .- ' , .. .- .' .. , 

.f6und,. we are concerned that 'some $iolut iCITts' h!ilve. beer, 
, .. . , . . . . . . ' . ,. . .. ,. .. . . , ._.,. .. ; .. •:· ·, 

Specifically~ several bills have been introduced which would 
. . - , . . . 

seveY-ely limit the liability c,f p~blic entities arid public. 
' ' ' 

employees. NJELha$ yery strong reservations about these bills, 

S-2545 <Lynch> arid A""'.3073 -<Foy)·, ar-,d have cornrnuriicated our 

concerns t,o the sponsors and: :approp;iate committee chairpersc,r,s. 
• I • • •• • ••• , 

We are pleased to repc,rt that they have agreed tc, wait llY'1ti,l they 

have analy~ed the Study Commissio~•~ ~eports befo~~ mov~ng their 

bills •.. · <We have attached 'the relevar,t correspc,nder,ce or1 the 
: . . . ·. . . . ' 

bills' .substar,ce for the Commissior:,• s considerat ior-,. > While we 

do share the spc,r-i~~r~••: cc;l"i~-r~s ~b'?Ul, the high cc,st of 

. envJr-onmer,tal impairl'ilent liabi,lity ir,surance, '' we de, Y'1C•~ agree 
.. . . 

that. the so fut ic,r1 shc,uld be tir,~ .which co1.1l d result i r, 

municipaiities 6peratirig waste facilities with any lesser 

star,dard of care thar, which is currer-,tly mar,dated. We alsc, d,:, 
, ' ' 

nc,t agree ttiat .the soluti.c,r, shc,uld be or,.e to increase the b1.1rder-, 

of proof which citi~eris ~u-t ~atis~y t6 be co~pehsated for 

iriJl.iries related tc, 11 r-1c•Y1-:sudder, pc•llutar-,t •releases • 

.2. , .~ 
· .. 5'K i. . 



It has beer-, argued th.at mur-iicipally--ru.,.., solid waste dispc,sal 

facilities serve ar-, importar-,t public r,eed >ar-,d that pollutant 
. ,_.. . -. ., . 

discharges from these ftllc::i litie$ are an ur,welcc:•rne:;<but iriev:ttable 
- . . . 

consequer,ee. Government officials·· make' .Y, irlte~e~titig cas'e ~hen 
. . 

'_ . . ' .. - . ' ,' . . -_· . ·. ·:.:>· . 
they argue that sir,ce these facilities EAre .a public y,ecessfty <at 

· lea.st for the short term unt i 1. <:()~pteh~n.sive. r~.c:!ycl iY,g pY"c,grarl'IS 

are implerneY,ted >, ar-,d sincce the assc,c::iatect risks are r,ot 
. . ' . 

voluntarily assumed, lirnits or-, muY,icipal li.ability may be 

appropriate. NJEL agrees that part of the ar-,swer may be tc, 1 imit 

mur,icipal 1 iabi lity for r,on-sudder, pol luta.nt release.s. We firmly 

believe, though, that ir,suraY,ce liabpity provisior,s fc,r slldden, 

accider,tal releases should nc,t · be char,ged •. 

The sc, 1 ut ior, t c, the mur;i ci pa IE es' prc,b 1 erns must .be · 

constructed, however, so that it does NOT ~acrifice the 

commitment to pollution prevention or victims' compen~ation 

measures we all share. Specifically, the fc,l lc,wir,g prc,visic,r,s 

are esser,t ial compor,er,ts c,f ar,y refc,rrn package tc, 1 imi t the 

li~bility of public entities an~ e~ployees. If they are fully 

implemented NJEL confidently predicts lower envi~onmental 

impairme.nt liability iY,s•.trar,ce premiums fc,r gc,verr,ri,et,tal 
\. 

entities, lower and more easily defined risk for insurance 

eompar,ies, better pollLttic,r, cor,trc,l at sc,lid.waste facilities, 

fewer lawsuits and an overall safer arid healthier New Jersey~ 

I. POLLUTION PREVENTION MEASURES WILL PROTECT PUBLIC HEALTH 

3 



NJEL recornrnends seve~a.1 pc:,llutic•n prever,t ior, measures tc:, 

guard against u~riecessa.ry expbsure ~o 
. ~ . . 

in all aspect~ g., sitir,g; cor,iti1.1ctior,; c,pera\i,;:,r,, ·. 

·closure of mur,ictp'.ii.lly 8w~~~ or c:,perated wa~te 
,·,· .·.• . , ' 

facilities will .. redu6e• the likelihood/ c•f h1.,mar1 ex.pc,sure to 

The citiiens .need th~ r~ght to inspect. 

Er,abl ing leg is lat ior, to require the creat ior, of local · 

citizer, task. forces or, mur,icipal solid waste facilities sholtld be 

enacte.d. This legislation would provide for frequer,t--ar,d 

ur,ar,r,c,ur,ced--site.visits·(i.e., tours c,f the lar,dfill, 

incinerator, etc.> by the citizer,'s group. The presence of a 

citizer1 watchdog agency will,. ir, ar,d c,f itself, help to guarar,tee 

less risk to· public health and safety. 

B. · The citizer,s need the right tc:, hire experts. 

The above-referenced er,ablir,g legislat ior, wc,uld alsc, prc,vide 
' . 

that the citizer,s task fc,rce w6uld have the right tc, hire experts 

a~ the government's e~pense who wbuld participate in the site 

visits. With the assistam~e c,f the.se experts, lc,cal citizens 
·- . . 

will be able tc, fully .participate ir, key decisior,s cor,cerr,ir,g the 

facility. This will also reduce hum~n exposure to toxic 

substanc~s .which may be released f~oM these waste facil~ties. 



c. The cit i zer-,s r-,eed the right tc, sue~_ 

. . . 

Citizens currer-,tly have 0 fc!lir-ly broad rights td !Hie UYrd~/ the 

Er-,vi roY,rl\er-,tal Rights Act. Severa1··• addit ic,~;af. p;ov:isior-,s are 

· esser-;tial to gu•arar-,tee a MeaY1ir-,gful riight t~ ~ue: iatb::,rr-,ey aY,d 

expert ·witness fees car-, >not be limited. Legislation is cu:rreY,tly 

moving through the ~egtsfatu~~<which would·. m~ke this necessary 

change; the Commissior-, should keep a watchful eye on this bi 11 

(S-2876 Russe,) - tc, insure that it dc,es indeed become law. The 

Er-,viroy,rner-,tal Rights Act should be ar-,alysed to deterrnir-,e whether_ 

lawsuits can be filed against both the state fc,r -failure tc, 

er-,force a facility's permits ar-,d agai r-,st the f.aci l ity owr-,er 
. . 

and/or operator fc,r failure tc, cornply with perrnit requirerneY,ts. 

D. An enforcement program should be developed to 

encourage citizen ihvolve~ent. 

A bounty system should be implemented which would pay to 

citizey, "enfc,rcers" part c,f. the fir-,es c,r per,alties levied agaiy,st 

a.r-, owner or operator c,f a facility which has violated its perrnit 

req u i remer-,t s. Such a system will er-,cc,urage citizen ir-,vc,lvemer-,t 

in the overall operation of the facility. And it will make the 

enforceMent role o~ government officials more effective~ 

E. Grc,ss vic,latc,r!:> sh,:,1.1ld be $1.tbJect tc, criminal per,alties 

and.imprisonment. 

5 
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A very effective. way to guarantee compliance with permit 

conditions is to establish criminal sanctions for severe 

violations. The operators of a fac i lit y w i 11 be ] ess i r,c l fr,ed t c, 
, ,,, 

conduct themselves in a crimir-,al marmer 'if t·hey believe that 

their act.ior-,s could result in imprisc,r-1Jner-,t or fines. New 
. . . . . . ' ' 

legislation is necessary to fully define criminal behavior in 

_regard to .the operat ior-, of a Wi:l.ste .facility. 

II •. PUBLIC HEALTH DAMAGES MUST BE QUCIKLY AND FAIRLY COMPENSATED 

Limits on m~nicip~l liability for non-sudden pollutant 

releases. necessitates the developmer-,t c,f ar-,c,ther system from 

which victims will. be able to seek compensation for inJuries 

related to these pollutar-,t releases frc,rn the waste facility. 

The system, the "Victirns Comper-,satioY, Fi.md," has tc, be accessible 

to potential claimants, not too. e~pensive and should not hav• an 

excessively demanding burden of proof which victims have to meet. 

A. The Victims Cornpens~tion Fund will be capitalized 

by a tipping fee on solid waste disposal. 

By capitalizing the Victims Compensation Fund from a tipping 

fee on solid waste dispos~l, adequate resources will be available 

.to pay eligible claims submitted to the Fund. Evey, with this 

additional tipping fee, rate payers will still be better off. 

Limitatic,r,s c,r, gc,verr,mental liability fc,r r,c,r,-s1.1dden pc,ll 1Jtar,t 

releases (as a part of this package antiiipates) will result ir, 
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reduced i r-,surance 

~educes local property rates. Accc,rdiY,gly the additior,al ·· tippir,g. 

ifee will -be offset by reduced 

B. Eligibility for relief. wi 11 c:leper,d or, the r,at µre of the 

il lr,e.ss. 

• ·., .' _: ~/:.\. '·-,:' •• : s • - • 

Af,y 'bt!'.;.lsor, or grc,up who ~uffers from. a medically verifiable 

chroriic or prc,gressive iJlr,esss, cor-,ditior,, or disabi.lity (such 

as car,cer, ger,etic ·rnutatior,s, behavioral abr,ormalities, 

physiological malfur,ctic,r,s or death>' that is alleged to be the 

result of exposure to a nor,-sudder, poll utar,t · release from a waste 

• ' , • , I 

facility may file a claim tc, recei v~· comper,sat ic,r, frc,m the . Fi.tnd. 

C. Claims must be filed in a timely manner. 

Claims must be filed within two years o~ the time the harmed 

itidividual or qualified depender,t discovers or shc,uld reasc,r,ably 

have discovered that the di~ease may be associated with the 

expc,sltre caslted by the waste faci 1 ity. 

D. Awards shc,uld fully cc,rnper,sate a victirn. 

Awards should incluc:le payments for loss of income, loss of 

profit, full medical expenses, and relocation e~penses. 

Supplementary .awards shr:,uld be available f,:,r later discc,vered 

illnesses or damages related to the sam~ exposu~e which were 

7 t3Y. 



.ur,k.r,owr,wher, the iriitial claimwas·filed. ·Ernergency relief 

should also be awarded if the claimant will suffer undue hardship 

·duririg the pender,cy of ~ claim proceedir,g. 

E. The vict irn' s burder, of .proc,f will be less thar, ir, 

traditional tort proceedings. 

The claimant may recover if there is evidence that ll the 

victim ·suffers from a qualified-disease, and~> there is a 

reasohab1e ltk.eljho~d ihat the facility c~used or was a 

~ig~ifi6ant factor in causing the disease, and 3> the victim was 

in fact exposed to non~sudden ~ollutant releases from the 

facility. 

F. The Victims Compensation Fund will be managed by an 

independent board. 

The Fund will be governed by an autonomous board appointed 

by the Governor with the advice and consent of the Senate. 

* * * * * * * 

NJEL does not profess to be tort liability experts or 

insurance experts. We do offer the following comments on other 

potential solutions to the environmental impairment liability 

insurance dilemma. Of course, our positions on several of the 

fc,llc,wing matters wc,uld char,ge if the recc,rnmer,datic,r,s discussed 



above were irnplerner,ted. 

. -

1. We dc,nc,trecornmer,d a legislated li~itatic,ri cm liability. If 

the nmftatic1l"1 is tc,c, high, the status quc, wil1 remair, UY1char-1ged: 

insurance eomparlies wi 11 st i 11 eharge high prerniurns ar,d the 
. . . 

insured wi 11 st iJ 1 have difficulty obtair,ing adequate pol icif!>s. 

If the limit is too low, owr,ers or operators of· waste..,..related 

activities w6uld have little incentive to do the best possible 

Job of containing thei~ pollution. 

2. We do not recommend new legislative definitions of insurance 

policy terms. The result wc,uld be r,c, ir,surar,ee protectior,s fc,r 

non-s~dden pollutant releases. 

3~ We do not recommend the creation of ah admi~istrative claims 

procedure to review ~ases and avoid p~otracted liti~ation until 

questior,s like the fc•llc,wir,g are ar,swered: Hc,w wc,uld liability 

be determir,ed? Whc, wc,uld pay? Wh_at represer1tatior1 wc11.11d be 
I . 

available to citizen~? Where would they obtain their experts? 

What would guarantee lower insurahce rates? What would guarantee 

that ir,s•.trar,ce cc,ri'lpanies wc,uld cor-,tir-1L1e tc, write pc,licies in cli.1r 

state? 

5. We de, r1c,t recc,mrner1d limitir-,g pur1itive damage awards sir1ce 

their purpose is to encourage others to comply with the 

applicable laws arid regulatic1r1s. 



6. We do riot recomrner1d cappir,g the risk e><posure since select iY,g 

• meanir1gf1.1l cap wc,uld be diffiCult, if not impossible. 

Furthermore, capping risk e><pc:,sure rnay limit.legitimate 

recc,veries for i Y,nocer,t vict irns. 

7. We do not .recommer,d ehariging from strict liability tc, 

neg li ger,ce or 1 in,iting ir1di vi dual liability. See the attached 

documer,t s •. 

a. We do not recommend the restoration of contributory 

negligence as a .defense to tort claims. Cc,mparat i ve r,eg l i geY,ce 

is a much more equitable system ay,d g-uar.r,tees that ir1Jured 

parties are compensated. Contributory negligence could preclude 

unwittir,g citizens from obtair,ir,g the·appropriate relief. 

9. We do not recommend the creation of an a~signed risk pool. It 

doesr,' t seern to have wc,rked very well with a1.1tc,r11c,bi le ir,sLtrance 

policies. Ir, additic,n, there still would be Y,c, gLtarar,tee that 

insurance companies would choose to write environmental 

impairment liability ir,surance pc,licies ir, our state. 

. . 

10~ We do not recornm~nd retroactive liability limitations on 

policies since there still •~e no incentives created for 

ir1st.,irar,ce cc,mpanies tc, write pc,licies ir, the future. 

* * * * * * 
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NJEL would like to offer one final cornrnent. We recogr-iize the 

difficulty hazardous waste site clean~up contractors are having 

obtair'ling the necessary liability ir,surance for their work. 

al•o recognize the rieed for scime solutions to this problem. 

We 

NJEL 

i!i curreir,tly studying federal effc,rts cc,r,cernir,g similar isslles as 

they relate, to the Superfund reauthorization. We would be happy 

to provide the Commission with more information on this as the 

Con~ress develops it~ position; we also recommend the Commission 

staff to analyze the federal efforts. 

NJEL recommends the following articles and reports cited therein 

for further consideration: 

1. "Insurar,ce Against Pc,llutior-, is Cut," The New Yc,rk. Times, 

March 11, 1985. 

2. "Risky Business: Insurers are Shunning Coverage of Chemical 

ar,d Other Pollutior-,," The Wall Street Jc,urr-,al, March 19, 1985. 

3. "Wary Ir,surers Peril Pc,llutior-1 Cleanup," The Star Ledger, 

April 29, 1985. 

4. "Where High-Risk Cc,mpar-,ies Rur, for Cc,verage, " Business Week, 

July 22, 1985. 

I I 
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New Jersey Environmental Lobby 

Hon. Kartin Herman., Eaq. 
Chair .. Asae~bly Judiciary Co••ittee 
State House Annex--Rooa 44& 
Trenton., New Jersey 08625 

RE: 5-2545 (Lynchj 

.a Bayard St.rNI, 81.1lte 320 
New Brunawick. N.J. 08901 
(201) 2...S 1132 

June 24., 19~5 

\ 

••Pollution Liability of Public Enti tie& and Employeee" 

Oear Assemblyman Herman, 

Senate Bill 2545 <Lynch> ha& been scheduled for your 
Co~mittee'& consideration·today. The i111plication& of S-2545 are 
&o aevere that we urge you to hold the bill until en extensive 
review end analysis can be conducted by your Committee and the 
grou.ps which the New Jersey Environmental Lobby represent. 

The legislative history of the bill i& a& follows: It was 
introduced on Dece~ber 7., 1984 and referred to the Senat~ 
Judiciary Committee. On January 2e, 1985 it was reported to the 
full Senate With co~mittee •mendments. It was then amended 
on the Senate floor <oQ tebruery 28th> and paaaed the Senate on 
March 7th with a vote .of 32-5. The bill was then referred ~o 
your Cosa111ittee. 

Unfortunately~ the New ~ersey Environmental Lobby <NJELJ and 
it& meaber group• on1y learned of the b~ll after it had been 
paased by the Senate. Accordingly wa ~ere n6t able to provide 
input on·. the bi.11 before now. NJEL pledge& to work clo&el y with 
you to reaolve any out&tanding que&'t.ion& about t.hi& bill sot.hat 
it can be amended and relec&ed in the near future. Our &pecific 
comlftent& follow. 

The Senate Judiciary Statei,.ent on the bill (dated January 
28. 1985) i& a good description of the bill: I ha~e attached it 
for your ea&y reference. The Statement doe& not. however. 
describe the bill's implications. 

Generally speaking the bill addresses the pollution 
liability of public entities and public employees. It would very 
substan~ially increase ~he ~urcen of proof ~ecess~ry for~ 
cit.:.zen -:o !Tleet before succeeding in ~n actic,n for 



pbllution-coused dama9es. Specifically, the bill eliminates the 
•t~ict liability provisions currently contained the the "Spill 
Compensation and Control Act .. and the ·•sanitary Landfill Closure 
ond Contingency Fund Act ... St?"ict liability i& also the standard 
toward which New Jersey'& common law i& moving. In place of 
strict liability, a person harme.d by pollution caused by a public 
entity <or by a public employee) would basically have no recourse 
against a governmental entity since he would have to rely on the 
standards set forth in the New Jersey Tort Claims Act. The New 
Jersey Tort Claims Act severely limits the liability of~ 
9overn~ental entity to negligently administ~red ministerial acts. 
Negligently administered discretionary acts, which cause most 
pollution-related problems. do not subJect the government to any 
liability. The bill also eliminate~·Joint liability of 
governmental entities. · 

By eliminatin9 strict liability of governmental entities in 
complex pollution cases. the le9isloture would be placing an 
extremely heavy burden on our state'& citizens. In fact citizens 
in most pollution cases would now have to identify other sources 
of pollution which are NOT the government. For ey,ample. under 
S-2545, when pollution damage ha& been cau&ed by a landfill owned 
by a 9overn~ent a9ency, the cit~zen would now hove ~o sue the 
waste haulers--but could not sue the government itself if the 
pollution was the result of a discretionary act. Thi& is ~n 
especially unfortunate result since it i& the government which 
ha& all the essential recotds and documentation which are needed 
for a successful action against polluter&. Public policy 
considerations s~ron9ly dictate against such an intolerable 
situation being permitted to arise. Furthermore, the elimination 
of Joint liability for governmental agencies may prevent an 
inJured citizen from seeking compensation Cin the rare situation 
when a case could be brought ~gainst a governmental enticy: i.e .• 
a ne9li9ently administered ministerial act> from the only party 
that does hove the resources to adequately compensate him. 

The purpose of the strict liability provisions in the 5pill 
Fund and the Landfill Closure Act is to prevent such inequitable 
situations from arising. Innocent victims of go~ernment-releted 
pollution should be able ~o seek compensation fFom ~hat 
governmental entity in a meaningful way. It must be left up to 
the government--which does have the necessary resources--to seek 
redress from other. sources of the pollution: this responsibility 
clearly should not be placed on our citizena. If enacted. 5-2,45 
would do Just that: it would shift the burden from the 
govern~ent to the public. To put it succinctly. when one os~s 
...,r,o sho·.ild ;:,oy for t:-,e ciomeges caused by o ··pollution inc:cen-:" 



and the choice is between on innocent citizen and a governmental 
entity <whieh was to &ome extent irtvQlved in causing t.he 
pollution> public poliey d~111and& that the 9overn~ent pay the 
bill • 

. ·.. NJEL ~ecognize& the difficulty which local and eounty 
government& and private busine&aea are having in obtaining 
af:fordable el'lvironm~ntal liabilify insurance. .we a:r-e also very 
aware 0£ the implications of the court decision involving Jackson 
Township. We know that the liability issue 1&c:-ne of the most 
critical ones which must be oddre&&49d by the Legislature. One 
important step has Just receritly been taken. Senate Concurrent 
Resolution 141 <Dalton> has J1J&t bee.n released from the Asse111bly 
Ener9y and Natural Resourc•a·committee <on June l"'> and should be 
•cted upon by the full Aaaembly and sent to the Governor very 
soon. SCR-14L which 1& ottachedp. c.re;:ste& .. ·a. le9isl;:1tive study 
commission which would review all.the economicp environl'!lentalp 
and legal i•sues related to the environmental liability insurance 
problem and would recommend solutions to those problems. The 
study commis&.ion. to be appointed by the .Senate President ond 

·As6elTlbly Speakerp is to. report back to the le9islature no later 
than Septern.ber 15. 1985. Accordin9ly,. we urge you to hold 5-2545 
until after the study commission present.IS its findings and 
recon.mendations. 

Thank you very much for . you.r ccmsideration. We hope t.o i"iave · 
the opportunity to addr$&s this matter b$fore your Committee 
today if S-2545 is called. 

Ver_y .i::::r·, 
C. S. Landrd 
Legislative Agent 

c! Members of Asse~biy Jud~ciary Committee 
Senator John Lynch 
Prof$ssor William Goldfarbj Esq. 
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Thank you for this opportunity to discuss pollution 

liability insurance issues related to the Resource Conservation 

and Recovery Act (RCRA) and the Comprehensiv~·Environmental 

Response, Compensation, and Liability Act (CERCLA or Superfund). 

Today, I will summarize why sufficient availability of hazardous 

_waste management insurance is important to EPA, what we perceive 

as the causes of insurance market problems in this area, and 

what EPA's ongoing efforts are.to determine the major aspects 

of RCRA and CERCLA insurance issues and potential approaches 

to resolve the issues. 

I will begin by stating that sufficient availability of 

' commercial RCRA/CERCLA insurance is important to EPA for several 

reasons. Insurance supports our regulatory program to improve 

environmental management practices pf insured parties. Further, 

by offsetting a degree of activity'related ri5k, insurance 

fosters broad participation in ha~ardous waste management, 

including, for example, contractor assistance in expediting 

CERCLA response cleanups. Consequently, EPA is concerned 

about the growing shortage of available RCRA/CERCLA insurance 

and is taking steps to determine why the shortage has occurred 

and what·can be done about it. 

Before discussi,ng where our efforts have led us to date, 

I will provide a brief description of the pertinent relationships 

between RCRA and CERCLA and the insurance community. Both 

RCRA and CERCLA were created in response to public concern 

over hazardous waste management practices in the United States. 
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RCRA regulates current and future hazardous waste management 

practices. CERCLA provides funds and enforcement authority to 

cleanup past inadequate hazardous· waste management practices. 
-

CERCLA also contains liability provisions that seek to improve 

future hazardous waste management practices. 

Specific insurance requirements are in effect under RCRA. 

RCRA regulations.require that facility owners/operators demon-· 

strate financial responsibility for sudden ind nonsudden events 

through several means, including self or commercial insurance. 

Commercial insurance for sudden events must provide minimum 

coverage of $1 million per occurrence, $2 million aggregate. 

Commercial insurance f~r nonsudden even~; must provide minimum 

coverage of $3.million per occurrence, $6 million aggregate. 

Approximately 4800 facilities are sµbject to sudden liability 

requirements and approximately 1000· facilities are subject to 

nonsudden liability requirements._. The RCRA requirements for 

nonsudden liability have been phased in over time on the basis 

of owner/operator size. The smallest owners/operators, those 

with sales or revenues of less than five million dollars, were 

required to obtain insur•ance by January 15, 1985. In addition, 

recent RCRA amendments require that owners/operators CP.rtify 

their compliance wi'rh financial responsibility requirements by 

November 8, 1985 or lose interim status. 
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In response to hazardous waste management insurance 

requirements, insurer offered coverage to date has been the 

standard form Comprehensive General Liability {CGL) policy 
. . 

and more recent~ Environmental Impairment Liability {EIL)-

policy. Bot:h of these policies were developed to meet other 

insurance needs and were simply adapted by the insurance 

industry in an attempt to ,accomodate the RCRA/ CERCLA market._ 

Since the early 1970's, CGL policies have included protec

tion against sudden and accidental releases of materials that 

cause injury to·others on an occurrence basis. occurrence 

based insurance provides perpetual coverage so long as injuries 

were sustained while the policy was in force. Claims may be . . . ~ 

filed for injury sustained while the policy was in force even 

after the policy is terminated and premiums are no longer 

being collected. 

Until recently, CGL policies contained a pollution exclusion 

clause which can be the basis for··aenying coverage if the 

insurer can show that the occurrenc~ could be expected or 

intended and that·it therefore was not sudden and accidental. 

The significance of this exclusion will be addressed later. 
·•'· 

EIL insurance is specifically designed to cover problems 

resulting from gradual contamination. EIL insurance provides 

coverage for bodily ' 1injury and property damage resulting from 

gradual contamination. EIL policies generally do not provide 

for performing remedial work, although they often will support 

cleanup of existfng pollution in order to avoid future third 

party claims a~d minimize existing claims. 
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E!L coverage is provided on a claims made basis~ Claims 

made insurance provides coveraget generally with specified 

retroactive limitations, for any ·claims made duri,ng the t~rm 

of the policy regardless of when the event upon which the 

claims are made took place. Policies-typically require 
. . 

· that the insured be·• in compliance with applicable regulatory 
. . .. 

standards. Liability can be excluded if the damage results 

from a knowing failure to comply with applicable regulations. 

In theory, a major component of EIL coverage is an. 

independent risk assessment of insurance applicant facilities •. • 

The risk assessrnent'utili2es e~gineering and scientific tech~ 
•• 

niques to assess the pot~ntial for both sudden and nonsudden 

environmental dam~ge arising from the operations of the insured. 

Although a market for hazar~ous waste management insurance 

and applicable insurance policies ~kists, insurance industry 

willingness to provide both sudden and nonsudden coverage is 

vi;-tually nonexistent, especially for firms in the chemical 

industry. According to our most current inform~ti6n, 

there are only two insurers for nonsu~den liability remaining 

for Fortune 500 firms·, and 3 insurers for _small to medium 

firms. In addi.tion, while insurance availability is diminishing, 

rates have increaseq.'by 50%-200%. 

The implications of the insurance ~ithdrawal are that suffi-

cien~ insurance may not be available for: owners/operators subject 

to RCRA financial responsibility provisions; potentially responsible 

parties; and parties involved in CERCL~ site response subject to 

potential third party damage claims. In addition, owners/ operators 

?5'X 



. subject to and unable. to comply with th~ January 15 ~ 1985 . 
. . . .· . ·. . . . . : 

· . Qeadline are currently i11 :violation,~ ._ RCRA. owners/opetators 
•• J .. • • ~ • .. • • ' •• ,,". • ·,• • • • • • • • '-." -

unable t() .. obtain suf flcier)'t ~nsu~ance may not be able t~_meet 
• • • • • - • - • • .J.• ' •• , ·- • • 

.. the NQ_vember 8, 19·as financial res;onsibility' ~ertif icatlon. 

r•qui.r~me.nts. ,These facilities. coul,d lose interim status and 

.... be: forced. to close •. ·. 'Fin.ally, :~leanup· contractors. have expressed 

concern that insufficient lnst.ira_nee could iead to their reducing 

·. particip~tlon in CE~CLA cleanups~ :-· .• , . 

The Agency ha~ prot,os~c:i a Fede.(-al · ·R~g ister. not ice to take 

commer1,ts on the availability of_ ir)surance and may make modifica

tions. based on t.he ~o~~nts r~celved. Any modifications, however, 

would ~ffect onlyi the six States where ~~A implements the program • 

. tn order. to develop· potentiai solutions to thfs problem, 

EPA be1ie.v~~ th.at.· it is important to fuJly understand the 

. conditions·. whlch have led to the -utiavai1abi1 ity of RCRA/C:ERCLA 
. . . . ~ - . . ; . . 

in.syrance. to date, our research .indicates that there are 

.seve:r~i :irttp~rt~nt reasOns fo~,the current reduction in avail

ability. of RCRA/CERCLA insur~rice. . I. will. discuss these reasons 

... in. ~etaiL 

One .. reason is t.nat··the insu:rance industry has. departed 

from.ttstr~ditional 15u~iness p~~ctfces. traditionally, the 

· .. ins~rance industry_ Qbt~ined its. profits from underwriting 

fl"lcome. · However, with 'interest ra.tes remaining high .in recent 
. . . . . . . . . 

years,.· the insur~nce industry embarked on a strategy to obtain 

profits from investment income. As a result, the insurance 
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industry was willing to write policies at a loss in order to 

obtain money that could then be invested for a net profit. 

Con:seque'ntly ~ a highly competi tiv~ insurance ind~stry often 
. . . ' . . . 

accepted premiuJnS that did,not adequately ~eflect poli~y 

risks. Now, declining interest rates hav~ reduced investment 

incollie and insurers are no longer -able, to off s'et policy losses. 

It is important to note-that in$urance industry:profits, 
I , 

like the stock market, are subject to changing economic condi-
·. ·.· .· 

tions that are often cyclical. , During periods when economic 

conditions result in lai;ge insurance industry losses, the 

insurance industr:y may respond by curtaii'ing their riskiest, 

policies., This response is due in part.}o the insurance industry 

need to maintain a sufficient ratio of premiums to reserves. 

At-present, hazardous waste management insurance are among the 

curtailed polities. 

L~:i~ation costs ~nd co~rt r~lings over coverage of,hazard

ous waste related claims are, at present, the two factors of 

apparent greatest conc~~n to the insurance industry. In part, 

this concern is based on recent court rulings that address 

coverage of hazardous, waste re lated claims. To date,, litigation 

arid court rulings have concerned the,CGL poli~y form. Insurers 
. : . . . 

have raised t,he ,sta110ard "pollution exclusion" to deny coverage 

of pollution claims, while insureds and other claimants ha~e 

sought to establish coverage through the exception to the 

pollution exclusion for "sudden and accidental" waste discharg~s. 

'FIX 
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In seviral _cases over ihe past fi~e years, courts have 

· interpreted .the nonsudderi and. gradual exclup ionar:y. language 

- narrowly, fo}.lowing the judicial precept of inte.rpreting _ 

ambiguities in contracts against -the drafter:. 

Thus, insurance industry_losses may be attributed to the 

insurance business practices I mentioned previously and also 

tc:r ambiguous insurance contracts that c.reated high potential 

exposure to insurers. This latter contention is supported by 

insurance industry comments during th_e early 1970s when the 

pollution exclusion was inserted Into .the CGL policy. These 
. . 

comments assert that the pollution exclusion language did not 
. .. 

cl?rify coverage, but rather-only confused the definition of· 

occurrence warranting coverage. In addition, hazardous waste 

management was not a high profile public issue during the 

early 1970s. Therefore, it is probable that the insurance 

industry inserted the pollution e~clusion clause into the CGL 

policy aware of its ambiguity but unawa·re of its potential 

implications. 

This contention is further suppered by current insurance 

ind~stry effdrts to ~liminate policy ambiguities. More restric

tive CGL policies are being drafted. These policies will 

eliminate sudden pollution coverage but will, in general, 

"allow firms to buy back co~erage on a claims made basis. In 

addition, pollution coverage for both sudden and nonsudden 

events will be offered through EIL policies. However, 

?IX 
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it may be some time .before the insurance industry has recovered 

fro~ its current economic condition ~nd is willihg to provide 

sufficient EJL coverage. 

While the remaining firms that ,offer non-sudden environmental 

impairment liability_ insurance have followec;l sound underwriting 

·practices, required risk assessments, and carefully limited policy 

coverage, from EPA' s perspective, .the problems will not be 

solved until private insurance is available that: provides 

premiums that adequately reflect risks: ,limits insurer liability 

to ari acceptable degree of riik: fosters particiipation by 

qualified p~rties in the hazardous waste management industry: 

offers a stable soutce of defined compensation to pollution 

victims: and serves as an effective market force mechanism 

to help regulate and. reduce envirornnenta.l damage by demanding 

responsibl~ environmental management as a condition and cost 

for insurance. 

To date, many approaches have been proposed to address 

the pollution liability insurance shortage. EPA believes that 

no one approach, but rather a combination of several approaches, 

will be able to solve tfie shortage. In summary, approaches 

that EPA believes merit further consideration include: a return 

to careful underwrit1ing practices through use of environment.al 

audits, premiums that reflect risks, and contracts that address 

policy limits in unambiguous terms. Establishment of captives 

bt various segments of the industry is another positive approach. 

77/ 



To elaborate, EPA could work wiih the insurince and 

hazardous waste management industries to create an environ-
. .· ,: ' . . . . 

:ment where insure.rs are willing ~o offer adequate< policy coverage. 

Policies cou1.d .be developed to more carefully define insu'rers' · 

• 1imits of liability and lessen .the risk of more expansive 
. . 

interpretation of the risks than the insurers intended. For 

RCRA facilities, the most effective mechanism could involve 

conducting· insured specific environmental audits pased on 

existing scientific, engineering, and medical data. For CERCLA 

cleanup contractors the most effective mechanism could involve 

both varying the coverage and premiums b~sed on the risks of 

specific contractor activities·and requi"ring contractors to 
\ 

adhere to stringent operating procedures •. Examples of contractor 

activities with differing risks include contractors who investigate 

a site as opposed t6 contractors w~? actually cleanup a site. 

CERCLA already requires contractors to adhere to stringent 

operatin.g procedures for all activities such as site safety 
. 

and site investigation. 

EPA co~ld facilitate this approach by providing insurers 

with comprehensive RCRA/CERC:LA technical data compiled over .•. 
the past decade. This data may serve as an actuarial basis 

from which to calculate premiums related to policy coverage. 
I 

r 
EPA could also provide technical assistance as appropriate. 

This option would provide several benefits. First, the 

insurance industry could enter the market having determined 

limits of liability to their satisfaction. Second, a source 

of defined compensation to pollution victims would be available 
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through the private sector, minimizing Federal intrtision. Third, 

.. such insurance would provide ari effective market· .. force. mecha.nism 

to help. :reg~late and reduc~ the risk of environmental damage 

by an insured facility or organizatipn by demanding responsible 
. . . ~. . . ·'·- ' . . 

environmental management a~ a condi tiori for i~suran~e. •·. Improved 

opercttions could result from the incentive Of lower premiums and 
. . 

.insurer.oversight. Fourth, this option would consider environmen-

tal risk.as~ conditio~ of financial responsibility. this 

consideration should lead, for example, to RCRA permitting of 

environmentally sound and financially responsible facilities. 

of varying size. .•, 
Given the cyclical n~ture of the irisurance industry, EPA 

•, . . . . . . 

is concerned that the insurance i~dustry, as currently structu~ed, 
. .. : . 

may not be able to provide viable coverage that sufficiently 

demonstrates financial ~esponsibility for insureds. A key 

response .to this problem would be·development of an appr~ach· 

that provides stable long-term insurance coverage •. For example,· 

the hazardous waste management.industry could form a company, 

known as a captive, to insure their own risks that are common 

to _the group, with insurance companies retaining some portion 

of the risk. 
, 

Another proposlll t!'lat EPA supports is clarification·of the 

liability of contractors conducting hazardous waste site cleanups 

tinder CERCLA~ A standard of neglig~nce for cleanup contractors 

would allow ins~rers to provide cbverage based on a traditional 

standard of perf6rmance without sacrificing the objectives 

!'IX 
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of CERCLA fiabilitY provisi;ns ~e-~a:ted to the actions of the 

remainder ~f the hazardous w~s~e management industry.. A s_tandard 

of negligence ~hould encourage,qualif1eq c~nt~actors to participate . 
. , , ' . ' .· ·.•. . ., . ,. . ·. - , . . 

in hazardous. waste si:te c:leanups_ and insurers. to provide ad~quate, . 

affordable, and stable irisurance. 

•. At thi.s point, I would>like. t:o comment on. options which · 
. : .. · .. ·. ,. 

EPA does not now co.nsider viable. Th~Jirst option is to 

eliminate, . as members of the_ i.nsuranbe. industry have._. proposed, 

strict, joint/ a0d several liability provisions under CERCLA. 
: ·. ' : .··. . :· .· . . .. ' _. ' .· . 

Ouisuccess.in promQtingprivate party cleanup is the 

product ·of several factors:. 

o Effective use of Superfund'spow~rful liability 

provisions; 

0 Aggressi Ve pursuit of enforc:iement remedies wherever 

feasible; 
. . 

. . . .. 

o Willingn~~s·to employ th~ ~uperf~nd as needed to· 

protect human health and the ehvironment from hazardous 

\tlaste . sites; and 

o Implementation of a: se·tt.lement policy which promotes 

private-party .cle.anup. 

Negotiated pri~ate party cleanups, then; are essential 

to the success of Our national Superfund strategy. We w_ant 
. r ,: . . ·. . . . . 

-those companies responsible for contamination in the first 
. . 

place to take remedial steps. Where protection of human 

health and the environme~t re~uir~ it, -we do not hesitate to 
. . . . . 

use the Fund for cleanup work. If ·nec~ssaryi we will use 

litigation to fotce privat~ cleanup or recover our costs. 
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Aggressive enforcement _of th~ law, including the use of 
. . . 

strict, joint and se~eral liability, has been instr~mental in 
· ... 

our su~cess in -promoting private party cleanups. -

Congress considered its approach carefully when it 
. - \ -. 

debated Supeifund in 1979 and 1980. 
. ,. ' 

If.decided that only a 

statute with tough enforcement tools could succeed in dealing 

with a problem of such magnitude. Our experience has proven· 

that Congress was right. 

We are concerned that Congress is now considerihg amendments 

which could weaken Superfund's liabilit.y provisions.by requiring 

the agency to apportion cleanup costs arttbng responsible parties, 

and thus adversely af feet EPA' s ability to carry out its 

responsibilities under the Act. 

I cannot stress enough that tl'\.e purpose of Superfund is 
. . 

to ciean up the nation's worst ha~ardous waste dumps. Using 

the liw's ,nforcement todls, that is what we are doing~ 

During the next five years, EPA plans to begin cleanup 

work at approximately 1,000 national priority sites. we 

anticipate that respqns i.ble parties wi 11 unde r:-take the w.ork 

at some 350 of those.sites. It is ohlythrough·effective 

use of strict, joint, and several liability that we will be 
·r 

.able to accomplish this level of private party involvement 

in our priority cleanup progr~m. 



· Thesuperfund enforcement pr;ogramis one of the·most 

efficient andeffective in the Federal government. Weare 

~~eing
0 real ·~r~gress i~ gettlrig· sliei :ic:leaned tip,· and in .. ·· 

. recoverfng the .costs. we have 'fncur~ed in doing <th~ ... c::leanu-ps •.. ·.•. 

· ourselves/ · · 

J:?uririg the_ past ·se'!erai·yea·rs, the :o$partment .of Justice 

.· .has filec:1 75 civil :actions seeking .. injunctive ·relief fo_r site 

clea·nup by resp_onsible p~rties~ ., An additional 49 cases have 

be;n filed where the government is ~eeking to recover its .. 

c9sts for, Fede_ral~y finaOced cl.ea.pup .under Superfund. EPA 

has issued adrninist;ativ~ orders requiring responsible parties 

.. to unde,rt.ake .cleanup· at .. well' o~·er. 2QO s;tes. 

While the~e statistics~re indicators of an aggressive 

progr~rn, it fs the actual results o-f our enforcement actions 
. ., . . . . ·. 

which. demonstrate effectiveness. 'that translates to dollars 

and -act.ual cleanup~ . Through fiscal year 1984, the superfund 

.• enforcement program obtained pii~ate pariy· settlements for 
, .. ·. . ,. . .. ' . 

cleanup worth $329.5 million. So far ttlis year, that cumulative 

total has 9rown. by more, than $100 million •. More is expected 

as the pace of. both. the enf.orcemerit and cleanup programs . . _ .... 
··. acqelerates~ 

,:11e. liability standards ·established under Superfund have 
' 

c6ntrlbu~ed t6 EPA~;;success in obtaining substantial 
.. ' .·.-·· . -

. ' 

private party· cleanup at hazardous. waste sites. The courts 

have established as a matter·o.f F~deral Common faw that the 
. ' 

. . . . . 

liability of potentially r~sponsible parties at Superfund sites 
' ' ' 

i_s ·st~i~t, .··. jOint-~nd severa 1., · unless the .responsible. parties 

can demonstrate that the harm. is divisible. 
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Joint and several liability provides that, where two or 

more persons. Ci;iuse a single and indivisible harm, e.ach is 

subject to liability for the entire harm. · Where the harm is 

divisible, so is .the liability. 

Knowledge that they can be held jointly and severally 

·. · 1iable for. full cleanup gives responsible parties the impetus 

to negotiate settlements for cleanup when the harm at a site 

is indivisible. Without this powerful tool, incentives for 

delay while parties quibble over the particulars ~f individual· 

contribution at-the· site may ol:1-tweigh th.; real priority--· 

-getting on with the job of cleanup. 

In additidn to being a powerful tool, joint and several 
" . " 

liability is also a: very practical ~echariism in achieving 

site cleanup by private parties. Most Superf:und sites· 

constitute environmental harm that· is truly indivisible.· 

Wastes are frequently intermixed. Even if they wer~ -0riginally 

segregated, they have become intermingled with th• soil, 

groundwater, and surface water. 
.. ·•' 

Site recor .. ds are frequently deficient. It is often 
' . . . . 

difficult to determine with any certainty who sent wastes to 
I 

the site, what the wastes were and in.what quantities, and 

where they were placed. Dozens and even hundreds of pirties ' 

may have been involved. 
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Cr_itics of joint and se_verai liability. under Superfund 

·.contend that, in thepry, t.he_ge>vernnient c.ould.:sue the _generator 

. of a single drum of. wast;e found .a:~ a massive !iite for the .. 
Em~ire cleanup of that site; •.. · In prac~ice;. however, ·this does 

· .. not happen • 
. ·. ·. ··., ; ·. ., 

First of all, we negotiate ~ith ~ll interested 

'r,spons ible patti_es, reg~rdless of t.hei r, size or contribution· 

to the site. .Ih practfc_e, this means we are ~egotiating · .. · 
., . . . -· . 

·.. . ~. 

settlements with anywhere from 1 or2 parties to over 
. . . 

250 parties at some site.s. ·. . . . 

When negotiations fail,· the government will sue a substan-

tial group of responsible parties •.. In the majority ·of cases 
.· .. ·. . .· . _.: . ·... . . . 

filed, .the named defe.nda·nts include ownecs and operators and. 
. . . 

contributors of about 65-100% of the waste at the site. Selec~ 

t ion of defendants i.s bas~d on contribut{on of -waste a.t a 
·• 

site ( both type and vol um~) , sfreng_th of evidence, and the 

financial viaSility of a party • 
. 

Unless_governmerit employs joint .and several liability in 
. . : . -

a rational and consistent fashion,· the courts may be unwilling 

t6 apply it. in. Superfumi cleanup cases. Responsible partie~ 

also have an opportu~it_y, to show that .their contribution to· 

·the.problem at the site is divisible and therefore not subject 
- . 

to the joint arid,se,aral iiabili~y standard. 
. . ·. . , . .. . 

In addition, Section ·106 of the Superfund law specifies 
• • • • ;c ." • < • • 

that courts shoµld grant su.ch relief as the public interest. 
' . . . ·. . .. '. ... . . . ·. 

and the equities of the ca~e may require.· In_ assessing 
. . . : 

settlement prop9sals, ErA cortsiders aggravating and mitigating 
.. . 

circumstances and other appropriate equity factors. 
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It is important to rem~mber that a strong enfor~e~Jrtt: .. ' 

.·program.and !!11Jbstantial. involvement of:;resp:9nsib~e- parties irt ,;, .·· 

'site cteanup·are critical elements in the Ad11linlstJ:"ation':s. ··. 

'Superfund reauthoriz'ati.on pr6p9sal. ·. Continued' exparisiQn ·. o{. this' 
• • ~ • < •• 

· ~ff~rt -will supplement the $~. 3·. ·bi ltlc:>~ fun~~f ln4nc;~d clE!alJ'.lUP . 

· we have put forward.•. . . .. . 

EPA' s. enforcement program has wo_rked ·e~fec.tTv~ly in~ recent 

years. To make it work eve·n better; EPA' and the' Justice Department' 

have deve!loped a settlement policy for dealing with parties 
. . . . . . . ' . ' . . . '.. . . .: . 

willing to take ·on their part of the cleanup burden •. The policy .. 
. . . ·. .· . . . .· 

facilitates set,tlements wit~ p1:ivat~ par-1,~es and addresses many 

.·. bf ·the concerns· raised with Sup~rfunals liability scheme. 

want to highlight· four particular: ?spects of th.e pplicy: 

I. 

. .• . . .. . 

o opportunity for settlement: '· ·· .. 

o settlements for less than -i.Oo% and mixed funding;· 
. . ' . . : . 

o ·settlements' with de mi~imis parties; and 

o releases from liability. 

The prospect of litig'atiQn or Fund-financed cleanup is 
. . - . . . 

essential t~ provide T~s~onsible p~rties with incentives to 
.. . . . .· . . . ·. 

negotiate for cleanup.•· The Agenct also provides responsible .. 

parties with opport~nities tosett:le_before litigation and 

pretrial costs a~e incurred. 
·.. . 

. . . : 

. : . . . . . . . . . 

Our sett.lement policy identifies.· a· nu!Tl,ber of stages in 

the CERCLA c lea.nup process that give responsible parties an 
' . : . . . . ' . . . -

op~~rtunity to take over or pay for CE~CLA tleanup b~fore·· 
• < • • 

litigafion b~gins. 
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o The. Age.11cy iden~iJies and notifies responsible parties of 
. -_, - -·- -_ ... · ... - __ ··-:".··. - ·-·.--._>··.·.r,·>/i·-:':.r ( 

their potential ·1iabilfty under CERCLA; 

o The Age-ncy_ provides responsible parties with informa"tion ·. 

on the identity of otber responsible parties and the. volume 

and nature of wastes disposed at the site; 

o The Agency offers responsible parties·. an opportunity to 

perform or participate in the studies leading up to the 

choice of re~edy1 and 

o Once the proposed remedy for the site has been identified, 

the Agency gives responsible parties a formal opportunity· 

to make offers for cleanup action,.before enforcement or 
f 

Fund-financed cleanup would begin. In considering these 

offers, EPA makes a pragmatic assessment of whether 

acceptance of the settlement offer would expedite cleanup. 

Upon settling with cooperative parties, the government 

will vigorously seek all remainin•g relief from the parties 

whose recalcitrance ~ade a complete settlement impossible. 

The government will se.lect parties for litigation to involve 

. the largest manageable number of parties from the site. 
, ·•' 

The settlement policy provides flexibility for assessing 

responsible party proposals for cleanup. It explicitly 
I 

states that the agehcy will consider offers for less ·than 

100% of cleanup or the costs of cleanup. In addition, we 

anticipate that both the Fund and private resources may be 

used ~t the s~me site in som~ circumstances. Where the 

agency settles for less than 100% of cleanup costs, it can 

use the Fund to assure that site cleanup proceeds expeditiously 
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~nd then sue to recover these costs from non-settling responsible 

parties.. If the Federal governmen.t accepts less>than 100% of 

cleanup costs aJ1d no financially viable responsible parties 

remain, Supe.rfund monies maY be used to make up the difference. 

This approach is fully consistent with joint and several 

liability. The government is making a pragmatic assessment 

of whether settlement for less than 100% will expedite cleanup, 

regardless of liability. The settlement policy sets out a 

·number of criteria to be used in considering an offer tor less 

than 100% of cleanup. They include the nature and volume 

of wastes at the site, ability .of parti~ to pay, the nature 

of the evidence available, the need for expedited cleanup, the 

nature of the caie remaining against non~settling parties, and 

inequities and aggravating factors. If the government determines 
' 

on the basis of such criteria to accept·an offer for less than 

100% of cleanup costs, it can theri make a determination of 

whether mixed funding is useful to expedite cleanup. Mixed 

funding will involve reimbursement from the Fund, rather than 

advance payment to responsible parties • ... 
The agency will not apportion costs among responsible 

parties. such a system would delay cleanup, be complex-to 
I 

. r 
administer, and increase the chance of litigation without 

resolving any questions of fairness among responsible partie~. 



I 
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. ' . 

Small contributor parties have argued that they-cannot 
. ' 

settle their liability with .the Agency ~ithout becoming irwo1ved 

in extensive negotiations with,other responsible parties~ ln 

such· situations-, their legal costs may be disproportionately 

large in comparison with their contribution to the problems at 

a site. Whether or not they are targeted for litigation by 

the Federal government, they ~ay be brought into a case:by 

other responsible parties as th,ird party defendants.· In this 

setting they are also likely to incur dispropOrtionate legal 

costs. 

The settljmen; policy authorizes negotiations ind 

settlements with small contributors, ev~h when offers from 

these parties do not constitute a substantial portion 

of the costs of cleahup. The policy provides that, in negotiating 
. . I 

with small contributors, the Agency. should 1 imit its efforts 

to low volume, low toxicity.dispo~er.s who would not normally 

Pi:Y a significant portion of the costs of cleanup. 

The contribution protection am~ndment in the Administration's 
. 

proposal and inH.R. 2817 would also benefit small contributors. 

If they are parties to •a. good faith, judicially approved settle- · 

ment, they would not be subject to contribution actions by 

other responsible p~rties sued by the· Agency. 

Responsible parties who offer to clean up sites generally 

want to negotiate a release from liability as part of the 

settlement~ Responsible parties frequently want some certainty 

in return for assuming the costs of cleanup, and we recognize 

that releasjs will provide some certainty and be a valuable 
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incentive for private party cleanup. On the other hand, we 

also recognize the current state of scientific uncertainty 

concerning·t~e impacts of hazardous substances, our abili~y to 

detect them,·and the effectiveness of different types of remedies 

at hazardous waste sites. It is possible that remedial measures 

will prove inadequate at-some sites because of .limitations on· 

our current scientific understanging, unknown conditions, or 

failures in the design and construction Of the r•medy. 

Our settlement policy provides for releases from liability 

under the general principle, "the better the remedy, the better 

the release." The language does not include any specific 
'1 

hierarchy of approved remedies. Instead, it provides the flexibility 

to reflect changes and improvements in our scientific understanding 

of hazardous waste management. 

Requests for releases are ass~Ssed on a site-specific 

basis, in light of the alternatives considered for the cl~anup. 

Releases are more likely to be appropriate where the chosen 

remedy is the most environmentally protective alternative that 

is e~onomically feasible at the site. The policy therefore 

does not indicate whe'the"r parties disposing wastes off-site at 

RCRA-permitted or reg_ulated facilities_ will automatically be 

granted releases. ih some cases, off-site disposal may be the 

most environmentally protective alternative that is economically 

feasible: in others, alternatives such as treatment or destruction 

may be feasible. 



At present, this settlement ·policy provides,guidance on· 
., 

implementat:ion of. t.he enforcement program on the matters that 
. . .. 

I haveju!it_~iscussed~ .l believe that th~ ~olicy:provides 

flexibility and tairriess ii the applicatioh 'of joint and several 
. . : . . .. . ,. . . - . . . 

liability. I. will work withyou to.incorporate appropriate 

provisions of the settlement policy into the statut.e·to maintain 

an aggressive and successful program, based on the current liability 

standard, that c~n be. applied consistently and fairly across 

, the country •. 

As I. indicated earlier, we are oppose_d to the mandatory 

apport,ionment schemes that have been suggested thus. far as: 
', ' ', ' ' ' ', '' ·. ,,' ,•~ 

'substitutes for the ,liability ~t:andardsestablished under 
. ' . ,' ·. . : ·. . .. : 

CERCLA. Apportionment of costs should be condutted by responsible 

pa~~ies.in develdping propo~als fo~ cleanup, or by courts after 
. . . .. ' . ' . . ·. .· . . 

·: . ' . . . . ' . ; i 

t:he 1 iabili ty of responsible partie's has .been determined. 
' ' 

' ' ' 

Mandatory apportionment schemes that would require the Agency 

tQ identify each respbnsible party's. share of the cost of· cleanup 

before it could negotiate with or litigate against :tnese parties 

_could·. impair the effectiveness of the CER.CLA enforcement program. 

Substituting an·appbrtionment scheme for the strict, 

,joint -and several llcibi l ity scheme established by the courts 

· under the existing -s't.atute · could delay cleanups and increase 
' . . ·•. ., :·· .. .· . . 

the costs·involved in.reaching settlements and taking enforce-

ment actions. 
. .,· . : 

The specific drawbacks of.such a scheme are: 

· - It would reduce incenti~es for negotiation and iricrease the 
chance of litig~tiori~ 
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- Tt would be complex to administer. 

I·t would not adequately address the question of fairness among 
responsible parties. 

Under ioint and several liability as interpreted by·the 

courts, responsible parties can apporfion costs among themselves, 

or attempt to demonstrate to the court's satisfaction that the 

. costs are divisible. Courts may also apportion costs following 

an adjudication of liability and a determination that parties 

are jointly and severally liable. A mandatory apportionment 

scheme would instead require the Federal government to apportion 

the cost of cleanup among parties, or between responsible parties 

and the Fund, before ttie Agency could commence enforc.ement action • 
• f 

EPA would have to determine the appropriate share of cleanup 

costs for each responsible party at a site before it could 

negotiate with responsible parties 'or· litigate for cleanup. 

The government would then have to negotiate with each party 

.individually. Fund clea~ups would also be costlier and slower 

because of· the need to obtain the addi t·ional evidence for cost 

recovery actions. 
\. 

Apportionment discourages cooperation among responsible parties. 

Under joint and seveial.1iability, the government negotiates 

with potentially responsible parties as a group. The incentive 

to reach collective'~ettlement would be virtually destroyed if 

·each. party could not be held liable for more than a specific 

predetermined share. 
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Rather than assuming the responsibility for cleanup and 

negotiating the costs among themselves, responsible parties 

~ould inst-ead litigate with the .government concerning the 

general fairnes-s of the apportionment scheme and the specific 

facts concerning its ap~lication to them~ 

If the. maximum potential liability of the responsible parties 

• is established by the government through an apportionment 

·. scheme, then responsible parties wlll have little incentive 

to settle and a lot of incentive to litigate. There is little 

reason to accept a percentage of costs in settlement negotiations, 

if the worst possible outcome after litigation is that the 

·same percentage of costs would.be impose~ by.the courts. 

Under. joint and several liability,. responsible parties have an 

incen~ive to settle, because courts may impose a greater proportion 

of costs as a result of litigation._ 

No single factor is likely to be adequate for apportioning 

costs among responsible parties •.. Apportionment schemes suggested 

for CERCLA have generally involved a mix of factors, such as 

volume of waste, degree ~f toxicity, costs for cleanup of 

particular wastes, and a number. of other possibilities • . ' .. , 
Development of apportionment criteria for assessing such 

factors as the degre, of toxicity or hazardousriess of waste 

are likely to be the subject of intense criticism by responsible 

parties. 

The government ~ould be required to make a number of additional 

factual showings. For exa~ple, it ~ould be under a much more 

d_iff icul t burd~n to show who put what substances where, ·· whether 
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particular substances migrated, and where they migrated to, 

the cost of cleaning up particular substances, and the toxicities 

of particula·r substances., both alone and in conjunction with 

other substances at the site. 

EPA resources would be diverted from identifying the 

appropriate remedy and overseeing cleanup, and would be instead 

devoted to· performing economic allocations among responsible 

parties and to carrying out investigations designed for litigation 

needs. 

our experience with responsible parties apportioning 

costs among themselves at sites is that "they initially disagree 

among themselves as to what methods are fair. Eventually, 

they negotiate a consensus among themselves. It is not likely 

that they will view an apportionment scheme i111.posed by the 

government as more fair than one which they develop themselves. 

Determinations of fairness are highly subjective, and no 

single apportionment scheme is likely to be acceptable to 

all parties. For example, contributois of low-volume, high-toxicity 

waste are likely to favor a volumetric approach, while contributors . . .. , . 

of high volumes of comparatively innocuous wastes are more 

· likely to object to i~. 
I 

f 

In short, we believe that the existing CERCLA liability 

scheme, which allows responsible parties to negotiate apportionment 

questions among themselves, is much more fair and efficient 

than a mandatory apportionment scheme that encourages complex 

litigation to resolve these questions. 
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In addition, joint and several liability, is a powerful 

incentive for effective management of hazardous .substances. 

Joint and several liability means that financially sound generators 

cannot limit th-eir risk of liability by transferring wastes 

to transporters or disposers who may lack the financial capability 

or willingness ta dispos.e the wastes properly. The generators 

remain responsible for the wastes, so they have a strong incentive 

to arrange for proper disposal and to limit the ~astes that 

they generate. If joint and.several liability is abolished 

under Superfund, then generators will lose this incentive and 

assuring compliance with the Resource Conservation and Recovery 

Act will become more difficult. In addi~ion, generators will 

lose this incentive for developing innovative and alternative 

methods for limiting wastes generated, and for disposing of 
I 

wastes. 

To summarize, I believe that _private party cleanup under 

Superfund can be accomplished effectively under the existing 

liability scheme and enforcement process, with the refinements 

that I have discussed today. We are concernerl that a change 

in the liability standar.ds _and process would lead to massive 

delays and costs that would disrupt the pace of cleanup that 

we have established., 
f 

In closing, EPA has met, and will coniiriue t6 meet, with 

a broad group of organizations that are affected by the 

insurance shortage. These organizations represent the insurance, 

reinsurance, legal, contractor, and environmental communities. 

The purpose of these meetings is to fully understand all 

implications of this issue in order to develop interim and 
9t)( 
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permanent cooperative solutions that satisfy EPA, the private 

sectort and the general public. 

This concludes my formal statement, Mr •. Chairman. I · 

appreciat~ the bpportunity to appear before you today, and 

I will be happy to answer any further questions you may have • 

I 

r 

.... 

. ,, 

C/lX 



~-·.: .. : .. ·.· AE .. ··.·•.c.··.: .. · .... •·.· .. · .··••· The AUiance For·J:nviro~meritaf Concerns ' )[ ,i P,O, Box 3692 • V.,ayde; N~ Jers<!\l \)7i{fo a~ .. (~Pl)595,7in., 

.. • . 

. Ms~ D~nis~ brae•·· 
N •. J ~.·.·Office:. of Le Qi slati voe tSertJ ice ·· · 

>. Sf ate Ho.use .ArirfeX - .. ,, ·· .. ·· . ', . . , 
: · Room 305 · . ·· · .. ··: 

'Tre_n ton·, N.J. x08Q25 Ct~-'tpt:ier 

. . . • . 

. : D~a~ M$·, -Dra~e 1. 

. . \· :. : ··,;' 

Th; A111_ance fof_ En,_;lrontnfntil Conc:er-ni., ·rnc. a,ppr'~ciates the-· 
opp or tuni ty to suomi, t ,comrhen ts to the Enl/i r'onrrien tal Impai rrrrt:'ri t 

,· Li abil i tx I nsl!rance ~;tJdy ,Comm, s~.j on; 

....•.. The Alliance . f,or e:r-,v i rofimental Coricern? is a,.non~prof j t' New 
Jersey cor·poratiori that pro~.1i·des a: _coordinated vcoice for thos.e 
.involved in pestjcide, application: fai"mer:'--::, -ta., .... ,.n care.·· 
oper·ators., ···s-trwc.t1Jr.:1.l pest: cc,ntf"Ol p.perators, arbor i st$, 

." l andscapc-r-s:.·,. rnosqu i to, ¢onto1 commi 'SS i o,ris, ,¢oun ty 8c,ards of 
. Agr· :·c IJ 1 tu re- ' de- .il·t:" r. ':·' f ,:,t.mlJ 1 a t,:ir :=-' 'ah d, mai-1 uf :E<.C t ur- er s, of . 
pest i c i def:· The Alli a'i'1ce repres.'ents: 0 1,iei· :400,0 pesticide ·· users 
thrqugh i,ndi v,i dua 1 and tr·ade ,:,rgan i zat i Ori. rnerribersh i p. 

·.. ' . ··. . . ., ' . -~. ' ... ~ 

·. The ,p61 liJ i: ion . i-h~u~ance j ~sue ha:,. bee-r/ i d iffj cu 1 t b•JS i ness . 
cha) 1 enge to mar1y of•·• oui" mem6er:s, i=or inst-a.nee, the 'str,Jc fur al· 
pest contr6l, operator-~ are requ i r;ed b::,' la.wto have ger1er·.a 1 ' 
l iabil j ty iri~.i.Jrari,:e tJnd,er' the Depar'tme,r,'t of Environmerital 
Protection regu1a.tiorrs~· Mar,.::,,- ·oper:at_or,s afe -fTnding it .• 
impi:iss'ible tc, ·obtair1 cir ,:o~.ier fhe ik;vi· 1::icketing cc,s.ts. of this, 

· insurance~ LarJ.Jn car.e operators are having sjmila.r difficulties. 
Man::,,rec~erti:l:,<p1.,il:il i·~r,~d ::i.r·i:;•,::ei ~:pea.\< mc,r·e- directly t,::i .. thi:. 
problem. l.haYe.en,closed copie,s of these for. the recor·d, . 

-. ' . '".· . . . . . .''· ,.- . . ' ··. . - ·. 

The Alliance' urges the commission tc,· review these- ar,d gi•.;e 
. Consi,d~r-·ation to: L)irniting Liabilii:::,,,2,i<tici-·easir,g ,the bur-d'='n 
'<?f 1froof for compe~nsati?n .jn pc,llution f.ati.rsuit.s .• 

·•T,heuse:of ·p~st•ic:des isoverwhelmirig1yfn the· ptJbljc inter.est. 
, They sei"'i.;e,.'in ·the·· control ··of p1Jbl1c heal.th pests, faci1 i tate 

·· .... agrjcul tura:J production, .insure: a more ae-=-th'="tic. envir6nrtsent~ 
pres.erve b1..1i lding-.: a,r,d e(ien ~:€ep our-. ho,:spitals. free of ~is.e.~se 
vectors •. Without insurance· these benei its wc,iJ l d 'be unaiia i 1 .;.t:,1 e 
.to '!he p,s,opTe of ~~~vJ ,Jersey,. . .... 



We would welc~rne the opportunity to discu~s or present further 
testimony on this isswe at the comrnission~s convenience. Thank 
you for giving this your consideration. 
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October· 7, 1985 

New Jersey State. Legislature 
Office 0£ Legislative Serijices 
Division of Legislati•e In£ormatlon 

and Research 
Room 206, State House Annex 
CN-042 
Trenton, kew Jers~y 09625 

ATTN: Denise Drace 
commission Aide 

NEW YORK OFFICE: 

501 FIFTH AVENUE 

NEW YOltK, N. Y. 10017 

(212) 66.H6l6 

TELEX:429101 

. F.l.ORlDA .OFFICE, 

PECK.AR, ABRAMSON S PER.SHES 

1715 N; E. 5Tl! AVENUE 

BOCA R.ATON, FLORIDA 33432 

(305) 368-1006 

RICHARD K. ROSENBERG 

OF COUNSEL 

RE: Environmental Impairment Liability Insurance Study Commission 

Dear Ms. Drace: 

Enclosed herewith please find a letter to the Commission which 
.I would·appreciate your including in the public record. I am sorry 
that I was unable to remain at the public hearing on October 2 so as 
to provide this information by way of testimony before the 
Commission. Thank you for your cooperation and courtesy. 

Very 

ROBERTS. PECKAR 

RSP/da 

Enclosure 



ROBERTS. PECKAR 

RICHARD L. ABRAMSON 
BRUCE D. MELLER 

ROliERT E. PER.SHl:S 

ROBERT A .. DRUCKER 

ROBER.T.J.HANTMAN 
RICHARD B. D11'EDELE 

PATRICK J. GREENE, JR 

RICHARD B. GELFOND 

ROBERT HEDINGER 
ANTHONY J. BELKOWSKI 
ALAN S. PRALGEVER 

RICHARD M. BARON 

LAW OFFICES 

PECKAR e .ABRAMSON 
A PR.OFE5510NAL COR.POR.ATION 

223 MOORE STREET 

HACKENSACK, NEW JERSEY 07601 

(201) 34 3-3434 

· (212) 695c46.l 1 

October 7, _1985 

The ~nvironmental Impairment 
Liability Study Commission 

New Jersey State Legislature 
State House 
~renton, New Jersey 08625 

ATTN: Senator Raymo~d Lesniak 
Chairman 

Dear Senator Leshiak 
and Members of the Commission: 

NEW YORK OFFICE: 

501 FIFTH AVENUE 

NEW YORK, N. Y. 10017 

(212) 66H616 

TELEX:429101 

FLORIDA OFFICE: 

PECKAR, ABRAMSON S PERSHE5 

1775 N. E. 5rn AVENUE 

BOCA RATON, FLORIDA 33432 · 

(305) 368-1006. 

RICHARD K. ROSENBERG 

OF COUNSEL 

I am writing to you as General Counsel to the Building 
Contractors Association of New.Jersey. Most of New Jersey's 
significant building contractors are members of this Association. 

I attended your Commission hearing on October 2, 1985, but was 
unable to remain after 1:00 p.m. due to a pre-existing commitment. 
Accordingly, I would very much appreciate your accepting these 
written comments in lieu of the testimony that r would have offered 
to you. 

Having heard hours of testimony from members of the 
construction industry, ~tate representatives and other interested 
parties, it should be apparent that the issue confronting your 
Commission is not an issue which is unique to New Jersey. Indeed, 
the dilemma is one of national proportion involving matters as grand 
as the Super-Fund to matters as mundane as the inability of a small 
contractor to obtain reasonable insurance to conduct his business. 
The problem is considerably greater · than the inability to obtain 
insurance for such clearly identifiable hazardous waste projects. 
Rather, as you have heard, the insurance industry has •changed the 
rulesw so substantially as to quite literally create a major threat 
to the continued existence of many contractors within the State of 
New Jersey and elsewhere. · 

//OX 
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.· ... · This proble; is· inagnified by the. factth~t the solution· ,is not 
.· nterely an increase in insurance premiums. The· insurance industry has 
essentially .advised theAmerican·construction commu,nity that its· 
foreign reinsurers have made the decision that the American system of 

··. •justice no longer provides a level of ·predictability .which permits 
the underwriting of comprehensive general liability, special . .· 
liabi].ity anc;3 other policies which had been· available traditionally 
o·ver the past decades •. Therefore, .. the solution to th:is prob.lem will 

. never be an easy one and your job, as members .of this Commission, is 
· an ~wesome one. The Building Contractors Association of New Je·rsey 
encourages you to find the solutions which will enable New Jersey'i 
construction community to c.ontinue in business· and for · the ben.efi t of 
the overall economy and environment of our State. However, it is. 
clear that we must all be realistic about.the fact that the insurance 
industry, as a whole, is looking for major changes in the national 
scene as well as in the individual states. · 

. . . .- . : . .. .•. . .·. ' . 

The nature ~f the insurance industry's position regarding t; 
the types of policies and coverages that they are willing to offer is 
helpful in understanding what your Commission may recommend which · 
will result in the issuance of insurance policies at: costs that are 
appropriate and reasonable •. For example: · · 

. 1~ General liability coverage has traditionally been 
. available to contractors upon an •occurrence• basis~ This type of 

coverage· meant t~at a contractor who bought insurance to cover his 
activities within a particular year would have ihe benefit of 
coverage even if a claim is made many years after that covered period 
has expired. So then, the contractor who had an accident during .1975 

· with.an occurrence policy which covers 1975 will find that he has 
coverage_ in 1_985 if a claim is made against him at that time. 

2. The insurance industry has advised the.construction 
community that -all general liability coverage will now be on a 
•claims-made• basis. This change signifies the fact _that contractors 
will now be purchasing insurance to cover the risk.of a claim being 
made within a pariicular year ~ithout r•gard for ~hen'the everits 

.givirig ris• to the claim dccurred. · 

3. General liability coverage for hazardous ~aste work is hot 
at all available. 

4. General. liability cov~rag~ fot other environmentally risky 
ventu~es~ including the removal of asbestos from our schools~ is 
likewise unavailable. · · 

il/X 
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5. All risks ar1.s1ng out of the discharge of all hazardous 
substances (whether in liquid, solid or gaseous form) are now wholly 
~xcluded_fr-0m coverage. 

Members of the insurance industry·have advised me that these 
changes have resulted primarily from>the adverse reaction of the 
foreign reinsurers to what they characterize aa the •1ottery• system 
of justice in America.·· Presumably they are referring to multimillion 
dollar jury verdicts in favor of people whose injuries do not appear 
to many to justify such large awards. These individuals have also 
advised me that the underwriters have been concerned about the lack 
of limits on liability and the lack of limitations on th~ time period 
-Of exposure to liability. They are also concerned about the 
imposition of automatic liability on theit insureds under doctrirtes 
of.law applied by our courts. 

From a contractor's perspective, the result of this dilemma 
creates a totally unacceptable and untenable si~uation. In 
particular, · 

1. The contractor no longer has an ability to insure risks 
which have been traditionally insured. 

2. The contractor no longer has the ability to insure risk at 
reasonable cost. 

3. The contractor no longer may operate upon the assurance 
that today's liability will be insured due to the fact that 
•claims-made• coverage may be offered with yet further exclusions in 
years to come when the claims for tod_ay• s occurrences are most likely 
to occur. 

From the public's perspective, this dilemma is severe as well 
as: 

1. The lack·of adequate financial coverage through insurance 
to pay a proper claim may leave injured parties without any . 
reasonable red.ress, as most construction companies do not have 
capi~al in a value nearly approaching the amount of coverage which 
was able to be obtained for reasonable premiums. 

2. As companies withdraw from competition on work which 
involves the excluded risks, there will be a lack of competition and 
the public will pay the price. 

/1,2,x 
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3. The high cost of insurance will be passed through to the 
public as a direct reimbursement on work performed where the State is 
the owner and indirectly as the cost of building increases and those 
increases express themselves in rental and purchase price increases. 

4 •. Obviously, the lack of the availability of good 
contractors to clean up the toxic legacy of past abuse may well leave 
New Jersey citizens with the frustration of having the problem, 
knowing the solution and being unable to do anything about it. 

5. The public should well be concerned that the response to 
this emergency does not fall prey to the temptation to satisfy the 
insurers at any cost to regain their insurance. 

As you well know, there are no easy solutions. However, there 
are solutions to these problems. Insurers want to sell insurance. 
Contractors want to continue to contract and undertake the challenges 
of toxic cleanups and other environmental work. The public wants 
those contractors to engage in such works to obtain the benefits of 
competition. The public wants insurance to be m~de available to 
contractors to assure reasonable compensation upon an injury. 

During the portion of the hearing that I was able to attend, I 
heard various suggestions made both from the Commission members and 
from the speaker's table. I would like to offer some thoughts to the 
Commission about some specific matters that might assist in the 
solution to this problem. However; I would urge that the Commission 
negotiate with the insurance industry so that the Commission has a 
firm commitment that if proposed recommendations are adopted, then 
the insurance industry will respond favorably. In order, therefore, 
to properly evaluate what measures may cause the insurance carriers 
to offer insurance as in the past, it is first important to identify 
what are the goals of this entire effort. In that regard, I offer 
you the goals that the Building Contractors Association of New Jersey 
would urge to you: 

1. That the insurance industry offer comprehensive general 
liability coverage to New Jersey's contractors on an "occurrence" 
basis. 

2. In the alternative (to (1) above), that the insurance 
carriers guarantee that they will offer "claims-made" coverage to 
their insureds without the right to withdraw that coverage or cancel 
that coverage in future years. (The concern here is that a 

/l.3X. 
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... contractor could obtain •clainu~...-mad~• ·c:'Qverag~ -f<>t> sev~il ·. years . •. 
without a claim.being .made and then the Insurance carrier may change 

. its policy and refuse to issue insuranc~ again during ·which following. 
year the only· claim may in fact be, made:.). .. . 

. 3. ·· That .the· carriers i.nsure ttie'contractors against negligent 
acts in the performance .. of all construction in New. Jersey, whether in 
the manner of toxicwaste eteanup; asbestosremovaior any other 
.construction acti.vi ty. · · · · · · 

.· .. . . - ·. ' . ... . . 

. . .. Having stated these goals, I offer the following 
recommendations to youa:s tospecific.steps_ which could be part of 
the ~olution: · 

. ·. 1; There must be a limitatlon on the time period within which 
an injured party can su:e. The courts have expc:1.nded that time period 
to almo•t be without any limits~whatsoe~er upon the ~pplication of 
the •discov_ery. doctrine•, which is. a judicially created doctrine. I 
recommend that N~J.$.A~ 2A:44-l.l be modified to clearly indicate 
th.at. no actions for an injury of :any type, whether arising out of a 

· hazardous waste cleanup,·. art asbestos. removal job. or. any other. 
construction may· be maintained against .a contractor, engineer or 
ar·chitect,, or the owner ·of the property, more than ten years after 
the completion of the work. The foregoing establishes the basic 
concept.- I would be very happy.and willing ·to work with the 
Commission in the formu·1ation of very specific language which would 
accomplish these ~hanges in a way that would nbt be subje~t to 
judicial .modification~ · - · 

. 2. By-statute, absblute liability for the distharge of any 
environmentally haza[doussubstance must be eliminated, and the 

-· standard of responsibilify and liability must be changed to that of 
negligenc.e; measured against. the standard of care _applicable·· at· the 

' time of discharge. .. . . . ' 

3. As~ reas~nable trade-off -foi:the public's security by the 
. provision of insurance in hazardoU$ waste cleanup and other. 
· environ1t1ental work of that natu.re, personal liability should be 
statl,itorily limited·to_ damages··for the cost of any ·and .. all medical 
care ·indicated by the injury without a stated limitation for •pain 
and suffering .• ~ By such a legislative provision, the • 1ottery• type 
awards may be avoided., · · · · · 

/1#X 
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4. Government should accept a portion of the responsibility 
for the liabilities created by the.performance of environmentally 
sensitive work where the State or. other governmental agency in New· 
Jersey is the party contracting for the ·performance of that work. ··It 

.. · i$ not the fault of the contractor· that an environmental time bomb 

. was placed beneath the earth decades ago, and it.is not reasonable 
for the public .interest to ~xpect that the full iisk of an accidental 
discharge should be borne by the contractor •. ·· There .. are any number of 
ways in which the acceptance of a partial responsibility by the State 

·could .be effectuated, including hold harmless agreements. 

The Building Contractors Association of New Jersey·earnestly 
appreciates the Commission's consideration of these suggestions and 
offers to do whatever it can to assist you in your very important and 
difficult undertaking. · · · · 

·•~~~·•-·--·· 
ROBERTS. PECKAR 

RSP/da 

cc: Lawrence Simpson. 
Joseph Muscarelle 
Members of the Board of 

Truste~s . 
. Edward A. Burke 

/lfiX 
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. ·. , Do.wnt>kip :of lRa,fd~~k,· 
. . . . . ; . . 

. •.. . .. : •· •· Mayor· ·•. •· .·. 
· ~eorge J .. Szatkowski; Jr. 

.. ·.· Deputy Mayor. 
Harold .. L. Booser . . . 

Council Merllbers ·. 

,· Joseph.6: Clark, Jr: ... · 
JonHuston .. ·•. · , 

..... Elizabeth L. Jaeger 
. . . . . · Stephen O'Mara 

.EdwardA: Tamm·· 

,;MUNICtPALBUlLOtNG ·-: ·_ 
.· ... ·. 502 MILLBROOK-AVENUE·. 

· RANDOLPH~ N.J; 07869 

. Legis.lative. Envirorime~tal •· Impairment 
Liability Study Cfonmissi9n . 

· Room _438 · •• .. · · · 
State·. Rous~ Arinex ·. 

Ladies. and· G~ntlemen : ... 

: .. · . : .. •. 

T~W~Shi~ Man~ger . · .. 
·. · J; Peter Braun 

. .Township Clerk 

. •• D9ti~ M. Ryan 

. .. J~l;phori~ (201) ~1~8200 .. 

2, 1985 . 

. The Randolph Township Co~cil has ~e~n ad\T:i.s~d of a meeting to be, held 

. on Oct()ber 2 to· consider current difficulties in providing adequate in.;;. 
. surance;,:c?v,.era~e for tn'Ullicipalitie$. ,. -

UnfC>rtunately,, ~ther ,commitments h~ve. pr~ven~ed any representatives of 
the Township. from attending your meeting~ . 

However, _the~ To~ship Council would ui"ge', a~tio.n by the Commission to 
r·ecomniend. revisions in thelaw to assure proper liability coverage for 

.. ·public.agencies. Ear1ier·in 1985, the .Townsp.ip's liability ·.carrier 
unilaterally cancelled the Totfuship's·, '.'Pollution'' coverage and also dis
•cqntinued Police ProfesSional Liability< This action was taken despite 
an outstan'dfo.g. experience record of ·the Township in which no previous 
claims have been. s~bmitted. The cartcelfation:s were also. made. despite 
the continuation o.f an· existing h;id for .liability insurance that was in 

. effect Jt the time of the cancellations. . 
' ·:. . 

We \\'ould urg~ the. Ccimmfssion to Consider actions of this type and recomni,end 
.legislation .to c.orrec.t .this ·situation. •··. ~ince we are not able to appear . 
at your me·edng, :we: w-ould a·sk thB;t thfs letter be incl_uded as part of the 
offici?l recor~i of t:he hearing.·.· 

GJS :esp .· .. ·.•·. 
cc.. Towns hip Council· 

ilt~· 



TOWNSIDP OF CHATHAM 

September 30, 1985 

Township Hall . 

24 SouthemBoulevard 
Chatham, New Jersey 07928 

635-4600 

Legislative Environmental Impairment 
Liability Study Commission 

Room 438 
State<House Annex 
Trenton, NJ 08618 

Dear Commission Members: 
. . 

Please reply to: 

Office of the Mayor 

For your information, the Township of.Chatham would like 
to report that environmental impairment coverage has 
been specificallye:xcluded from our liability package 
for the insurance year 11/4/84 to 11/4/85. Prior to that 
time, it had been included on a "sudden and accidental 
occurence" basis. 

Representatives from both The Frankel Agency of Parsippany 
and The Maben Agency of Summit have told me that it would 
be highly unlikely that they would be able to obtain this 
co.ver~ge for the Township for the upcoming 85-.86 policy 
period. Renewals for all other forms.of coverage are 
anticipated. · 

Very tru1y·yours, t ,/ ·. J' la . -i{h . +1~~ 
. effrey s. Taylor 
Mayor. 

JST:MB 

Copy: Mr. William G. Dressel, Jr . 
.New Jersey State League of 

Municipalities 
407 West State Street 
Trenton, NJ 08618 
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NEW .. ·••JERSEY. PSsr::·coNTRQ~.· .. Ass9c1Ar10N, iN.c. 
',' ··, . A NON-PROFIT ORQANIZ.\'.fION' OF MEMBEJlS OF 1'JIE ,INDUSTij'Y ', 

10 ', 19.85 
', '' '·'· 

.:1··:. 

·ug RlCHFIELn··AVE!\ 
KENILWORTH, N;J. 070 

·Ms~ -.Denise prace. . ... •.··· ·.·. · . 
:NJ Oft"ice J>f. Legislat:ive Services . 
State .. House Annex ·· .... ·· · .. · .. 

· Room 305 
Trenton, · NJ 08.625 

'.. . . . 

RE; -Liability Insurance for the 
. . '. Structural Pest Control Industry 

Dear Ms. Drace:. •·• 
: '.. . . . . . ; . ::· ··.·.· . : 

: ··•· ··. : . Thank you for the opp~rtunity .te> stibmit · :the following input on 
, · tQe li~bility fnsuraricer market for the Structural Pest Control Industry . 

. 1. Ptiot to the Go.~erncn:' s .emergency order on September 17, i985, 
the .reinsurance·· market was iri such a.· turmoil, that a number 
·of f:irms found it difficult arid. in some cases, almost impossiblE 

·.. to purchase Umbrella lt1sura1:1ce. . .. . 

'2.· ·.·•since September·l7,198.5, ::both the primary and.excess markets 
have. been closed. to us .. No rtew·policies are l>eing written, and 

· .· other policies are not being renewed bec_ause of the premium 
.... restrictions.. · · ·· · 

'.L · ·The NJPCA clearly -understands and apprec:iates the reasons for 
·tbe·Governor's emergency order, but unfo:ttunately·it has made 
'.a difficult·· situation• worse.. . . .. 

·•· '.. 4. / Otir insurance brokers· have· informed us that starting January 1, 
1986~ the poJ.ution contaminatiop insurance will no lo~ger be 

. available to our industry.For example~ if, a vehicle carrying 
... pesticide .is 'involved. J.n ari accident resulting in a spill, the 

pe~t control firmwo1+ldnot be covered. 
,. . . ·. . '., . 

If you or your staff wouldlike.add1tional specific details, please 
.· feel free to give,me a call at (201) ]31,-8006. · 

<: ·. 

Sincerely, 

,,, < NEW JERSEY 'PEST CONTROL ASSOCIATION; -

.. @kRDwih ·. ;¥::rd E ~. , Same th · . 
. ·. Insurance Committee 

//;'!)(.. . 



DONAL:O S. LEVENSON 
.JAMES M. VOGOES, Ill . 
ARTHUR .J. COHEN• 
CHAR.LES t NATHANSON 
ROBERT H. OBRINGER• 
"!MEMBER OF N . .J. & PA. BAR> 

LEVENSON, VOGDES, NATHANSON AND COHEN 
ATTORNEYS AT LAW 
TWO GREENTREE CENTRE 

SUiTE 122 

P.O. BOX 269 

MARL TON, NEW JERSEY 0805.3 

October 2; 1985 

Honorable Raymond Lesniak 
Chairman, Legislative Environment 

Impairment Liability Study Commission 
651 Westfield Avenue 
Elizabeth, New Jersey 07208 

RE: Municipal Insurance Crisis 

Dear Mr. Lesniak: 

. (609) 963-1600 
OUR F'ILEI 

I am writing to you in my capacity as Solicitor for the 
Borough of Medford Lakes. 

I am writing to you, in lieu of providing formal testimony 
at the hearings that I understand are taking place on October 
2, 1985. Borough Council of the Borough of Medford Lakes desires 
that this letter be made a,, part of the record being created in 
this matter. The Borough wishes to relate to you its experiences 
regarding municipal insurance coverage. 

Effective January 1, 1985, the New Hampshire Insurance 
Company issued a renewal package insurance policy of property 
owners insurance ( commercial package policy) to the Borough of 
Medford Lakes for a one year term, commencing January 1, 1985 
and terminating December 31, 1985. The Company also issued 
renewals of automobile and workers compensation policies. The 
Borough's deposit premiums were $54,574.00 for all such coverage 
for the year 1985, $10,950.00 of which was for the policy 
subsequently cancelled. These policies were renewals of the 
same policies obtained and paid for, for the calendar years 1983 
and 1984. 

On or about April 30, 1985, the New Hampshire Insurance 
Company advised the insurance agent for- the Borough that "due 
to unforeseen changes in our underwriting guidelines, the New 
Hampshire Insurance Group has requested that it be relieved of 
all general liability coverages relative to the above policy 

/11/)( 
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. ' . . . 

(POP 20-04-86} no· later than May 31, f9a5•i. The Borough declined 
to voluntarily surrender its insurance, and subsequently, on. 
c;,r . about ... June 1r, 1985, the . Borough received a . l'Notice of 
Cancellation or Non-Renewal" from \the Company,pu:i:portedly· in 
accordance with the . terms .·· and .·· conditic;,ns of .its ..... policy of· 

. inSurarice. The Notice · provided · that the · cancellation or 
termination would take effect. on July lEi, 1985 . at 12: 01 . A. M. 
The automobile and workers cc;,mpensatibn policies were not so 
a,ffected. · .. Appeals to the. Company, the Department .of Insurance 
and the Governor's office were uneventful~· 

Paragraph 16 of the insurance . p9licy provides for 
cancellation by either party, which prOvisiori is amended by . an 
"amendatory endorsementll, which provides for cancellation for 
non-payment of. premium. Said amendc;1tory. endorsement also provides 
as follows: 

"B. Cancellation for· a reason other than non-payment of 
premium: •This policy may ·be cahcelleci by this Company 
for any reason other than .no11-pay-ment of premium, only 
by mailing to.the insured at the last mailing address known 

. by the . Company, and to . any mortgagee shown in this policy, 
written notice of cancellation at least 30 d!ys prior 
to the effective date of cancellation." · 

The Borough thereupon instituted a suit in the Superior 
Court of. New Jersey, Chancery . Division,.· .. Burlington County, in 
the form of a Verified Complaint and Order to Show Cause, initially 
requesting the court to restrain the proposed cancellation of 

·the insurance on July 16, 1985. A Verified Complaint, Affidavit 
.and Order to Show Cause was presented to Judge Wells in Burlington 
County, and .the Order to Show .··cause ~was signed. . The thrust of 
our complaint was broad in the sense · that the Borough. alleged 
both breach of contract, and challenged . the enforceability of 
the cancellation clause on the grounds that said clause, in today's 
municipal · insurance crisis, · is contrary to public policy and 
should not be enforced. The' Borough alleged immediate. and 
irreparable harm in the sense that its municipal budget had already 
been established, and funding was not immediately available to 
pay for securing replacement coverage. The · experience of our 
insurance agent. was that it was very difficult to· obtain coverage 
at all, and the only coverage that c.ould be obtained was less 
qualitative in the sense that pollution coverage was simply not 
available. Our argument thus was a .monetary argument, in addition 

· to a. claim that the ·.·. Borough was damaged in that it was losing 
its . pollution coverage ... Our . supporting Brief .. stressed the fact 
that there are no "just cause" provisions by statute or regulation 
for cancellation or non-renewal for this type of insurance, 
although there are for other types of insurance, such as automobile 
insurance policies. We also noted· that the legislature of this 
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State at one time apparently recognized a crisis in the municipal 
insurance market place, in that in 1968, .·. a·.· statute,. N .J.S.A. 
17: 2~C-5 provided for. a moratorium on cancellation. This statute 
contains a self-expiration provision. 

Judge Wells, on July 11, 1985, signed tlle Order to _Show 
Cause, enjoined the .. proposed cancellation on· July 16, 1985, and 
set the return day of the Order to Show Cause for July 26, 19 85. 
Briefs were filed by both the Borough, :and the insurance company, 
and on the 26th of July, Judge Wells rendered a decision, 
ciissolving the restraints, and. giving t.he Borough. until July 
29,. 1985 to obtain replacement coverage. A telephone application 
to Judge Wells to stay his own order, pending appeal, was denied. 
The Court, in its. oral· opinion, stated, among other things, that 
it did not feel that the appropriate standards had been met with · 
regard to demonstrating "immediate and · irreparable· injury", and 
demonstrating "the likelihood of success on the . merits". The 
litigation could continue, but in the interim,· it was of course 

· necessary to . secure . replaceIJ1ent coverage. . Thus, even if the 
Court was to later decide in our f ayor, it would be a. Pyrrhic 
victory, as the immediate issues had been decided against the 
Borough, and replacement coverage. had to be immediately secured. 
It has to .. be recognized that our complaint was not based upon 
any established right of action (the insurance policy itself, 
the State statute, and the State regulations all apparently 
permitting cancellation without "just cause"). Judge Wells did 
note in his. opinion that he thought that such issues might well 
be the province of the legislature or administrative agency. · 

As· a result thereof, the Borough was required to obtain 
an. emergency appropriation in the sum of· $18 7 000.00, to cover 
the costs of obtaining replaCement coverage. This coverage does 
not provide for pollution coverage.· One of the most distressing 
aspects of this mat.ter is the fact that in 2..,.1/2 years of coverage, 
the Borough had but four minor claims for property damage, the 
total sum of payment to . claimants .being $1,277.50, and it is 
believed · that . there are no pending personal injury claims~ The 
Borough paid $10,950.00 for this· policy for the year 1985, and 
similar, although lesser amounts were paid for the. years 1983 
and 1984. 

In conclusion, the Borough of Medford Lakes has indeed 
suffei:-ed from the lack of legislative · remedy regarding mid-term 
cancellation of property and casualty liability ~nsurance policies. 
Accordingly, the Borough of Medford· Lake$ urges your support 
in remedying this situation by statute or · administrative 
regulation. I have reviewed the adopted Emergency New Rules 
and Concurrent Proposal, issued by. the Commissioner . of Insurance. 
One concern which the Borough of Medford Vakes has,. of course, 
would be whether or not there can be · any consideration for those 

l ;i._ I Jf 
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municipalities or insureds who in the past have suffered damage, 
as the result of mid-term cancellations, but who now apparently 
cannot take advantage of the emergency Rules, and proposed rule 
changes. 

On behalf. of the Borough Council of the Borough of· Medford 
Lakes, I wish to thank you for your consideration. 

Very truly yours, 

LEVENSON, VOGDES, NATHANSON & COHEN 

JMV:maa 
cc: Council, Borough of 

Medford Lakes 

~ \ 7~· ·.. . ·.. ) /' - -r:,j . •' 
I tf7J" · . . r:i // /; 0;;-:._•:c:;7 ~ BY A 1/' --,.. · '-'/: ·· ~;7 

/
, J E. s_ M. VOGDES~/III 

CROUGH SOLICITOR.· 
I 

0BOROUGH OF. MEDFORD LAKES 

New Jersey_League of Municipalities 
ATT: William Dressel 

Mr. Joseph Morrissey 
Mr._John A. Weaver, Jr. 



LINDA DE MATTE 
BUSINESS ADMINISTRATOR 

EXT.458 

VINELAND, NEW JERSEY 08360 • TELEPHONE: (609) 691-3000 

October 7, 1985 

Senator Raymond Lesniak, Chai nnan 
Legislative Envi rornnental Impai nnent 

Liability Stu:ly Ccmnission 
651 Westfield Avenue 
Elizabeth, New Jersey 07208 

Dear Senator Lesniak: 

I attended the meeting of the Legislative Enviromiental Impainnent 
Liability Stu:ly Canmission on October 2, 1985, in order that I could 
present on behalf of the City of Vineland our concerns relative to 
the current liability insurance crisis. Due to time constraints, 
an opportunity for testimony on Vineland' s behalf was not possible. 
Therefore, I am addressing my comments to you through this written sta., 
tement. 

The City of Vineland is a commmi ty of over 57,000 residents with 
a current budget of over $47 miJlqp dclltin•~ including our mmicipa1 
Electric and Water-Sewer Utilities. The City currently pays over 
3/4 of a million dollars for insurance. 

The City of Vineland was recently notified by our insurance broker 
of record .that we will be renewed by Aetna for General Liability 
coverage. However, we had been notified in August that we would not 
be renewed. We are not sure how the Governor's energency moratotri un 
affected this determination. A copy of the notice fran Aetna of non
renewal, dated August 6, 1985, is attached. Please note Aetna' s posi
tion was that we did not have to be notified mtil November - an example 
of the very callous atti tu:le that Aetna, our insurance carrier for 
over SO years, had toward Vineland. We are grateful for the change in. 
favor of renewal on their part, but we are still not sure of the pre
mi un or the status of olll" Umbrella coverage. 

Mtmicipalities cannot be without insurance. We are also concerned 
with the marketability of mmicipal insurance. Olll" search for an 
alternate market proved futile. It almost appears that there is an 
anti-trust movement by the insurance industry to close-out and lock-up 
the market. We feel that Ralph Nader's attack on insurance £inns · 
claiming them "unethical" and charging that the companies are provoking 
a false crisis "to extort excessive rates fran the p.iblic" is on point. 

I';_ 3 X 
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The em~gency moratori un on insurance approved by the Governor is 
not clear as to how it will affect us because it is a 1imi ted mora
toriun. What happens if we. are offered .renewals and then in ·6 months 
to a year we are again faced with the question of whether or not the 
insurance will be renewed. Further, there is no indication at this 
point what we are going to be paying for insurance. 

. . . . 

We cannot sit back and allCM the taxpayer to pick-up the bill 
.because we are at the mercy of the carriers in a closed market. We 
have written to our legislators concerning this matter and pointed 
out to them that, even though there is pending legislation, there is no 
guarantee that it. would be a ''cure-all". We have also written to 
Hazel Glock suggesting that there be a state;..wide insurance pool. A 
copy of these letters is attached. 

The risk, mderwri ting and insurance administration expenses 
shouldbe evaluated. We donot believe JX>Oling on a limited l::asis is 

. broad enough to spread the risk and the mderwri ting. Thus, a state
wide, state-controlled and state-aaninistered insurance JX>Ol would be a 
better remedy. Pending legislation to cap the risk would be helpful, 
but also leaves us vulnerable on a case-by-case l::asis. 

While we in local government negotiate daily within and without our 
organi zatfonal mits, insurance is one area where we do not want to 
compranise. · 

Thank you for your attention. 

LD/dm 
Encls~ 
cc: Governor Toomas Kean 

Very truly yours, 

·~J,,.__,:Jt~ 
Mrs. Linda DE:Matte 
D.lsi ness Adni nis trator 

Willian Dressel, State League of Municipalities 



-.·, .·· (same letter. sent to Assembiyman 
Guy Muziani and Assemblyman 
Joseph -Chinnici) 

D00[]CPDO []o W0CnJ&m0 
MAYOR 

VINELAND. NEW JERSEY 08360 
l(609) 691-3000 EXT. 470 

Sena-r,or James R. Hurley 
P. 0. Box 809 
Millville, New Jersey 08332 

Dear Senator Hurley: 

August 20, 1985 

The City of Vineland supports Senate 2545, sponsored by Senator 
John A. Lynch, which would limit the liability of public entities _and 
employees to negligence and relieve them from such "concepts" as strict 
liability. This legislation would require plaintiffs in pollution law 
suit cases against municipalities to prove negligence on the·part of the 
municipality before collecting darreges. Current·statutes do not require 
any finding of fault. Recently, landfill cases involving the Tovmships 
of JacksonCOcean County) and Gloucester (Camden County) point out the 
need for this kind of legislation. · 

T'ne City of V:L"'1eland ' s Insurance Broker of Record concurs with 
this position of support for Senate Bill 2545. However, ~Je point out to 
you that this legislat.ion is not a cure- all. T'nere is currently an r./ 
insl.l.!'arice crisis in ;Jew Jersey. We respectfully ask that a complete 
review of the position of insurance companies with respect to services 
provided for municipalities in New Jersey be reviewed in their entirety. 
A recent art.icle in Journal of Commerce .points out that over 249 , 

· i lities in New York State have been left without insurance .,... 
have facea extreme y hi • renewa premiums in view of the country-wide 
problem of insuring niu .. riic:i.palities. This situation in New York is 
predicted to repeat it.self in New Jersey. We have been put on notice by 
our Insur--c::.nce Broker of Record that he is seriously concerned with our 
ability to secure general 1iability ins.urance coverage in 1986. In 
addition, there is a cri$is with respect to coverage for our fleet of / 
vehicles. It appears ;:,hat the article written by Ralph Nader attacking 
insurance firms as ur1et:mical, is on point. The position of the 
insurance industry in increasing policy premiums or refusing to provide 
coverage for some gro-....ps, including municipalities, is effectively 
agains-c public policy arid ·t.he public good to be served. 
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Any steps which can be t-aken·to protect the rights of municipal 
government in this insurance crisis with re$pect to reasonable premium 
rates and availability of.coverage will·be sincerely apprf:!ciated. · 

- ,· ', 

Thank.you for.your attention to this request. 

JER/pad 



·.~ 

. i 

LINDA DE MATTE 
BUSINESS ADMINISTRATOR 

. . .EXT.458 

VINELAND, NEW JERSEY 08360 • TELEPHONE: (609) 691-3000 · 

Septanµer 17, 1985 

Ms. Hazel Glu:k, Canmissioner 
New Jersey Department of Insurance 
CN-325 . 
Trenton, New Jersey 08625 

Dear Ms. Glu:k: 

The City of Vineland has received notification that our insurance 
coverage will not be renewed for our General Liability policy and our $5 
million Umbrella policy. A copy of the .notice frcm• our carrier is 
attached. · 

We recognize that Vineland is not the only mrnicipality in the 
State facing the problan of being left without insurance coverage. 
We also recognize that New Jersey is not the only state currently 
experiencing an insurance crisis with respect to General Liability 
coverage. This is ah epidemic of nation-wide proportion • 

. We have addressed our concerns with the insurance market to 
our legislators. HCMever, this is not the primary purpose of my 
addressing this comrmnication to you. Wein Vineland are concerned 
as to whether or not the State Department of Insurance will be ini-
tiating a captive carrier insw-ance program designed to handle only 
mmicipal coverage. It appears that we are in an apparent anti-trust 
conspiracy by the insurance industry to boycott mtnicipalities. 
They realize that as a mmidpality we cannot. be without insurance, and 
they anticipate our inflicting their increased rates back to the tax-
payer. This should not be the case. · 

We further address to you our concern as to whether or not the State 
Department of Insurance will be ini tiatinglegislation to amend tort 
liability. We are e~remely frustrated and feel. that t~ere should ~. ,/ 
some type of general insurance fund on a state-wide ba.s1s. Underwriting 
procedures are not broad enough to· join a few municipalities in a self-

. insured e>.."Posed risk, but rather there could be a state pool. 

r:;.7x 
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Your position and that of the State Department will be invaluable to 
us in this insurance crisis. We ask that you lend us some. advice as to 
the actions which we can take. We are currently working with our 
insurance broker of record to attempt to re-market Vineland for General 
Liability and Umbrella insurance coverage. However, we are not even 
sure that there is a market at this point. 

. . 

· Thank you for your attention to this request. We shall anxiously 
await your response in thi.s matter. 

LD/dm 
Encl. 

Very truly yours, 

c4-_;i,-:- :/4.JL:itc, 
Mrs. Linda DEMatte 
Business Administrator 



OBERT V. COCCHI 

City of Vineland 
7th & Wood Sts. 
Vineland, N. J. 08360 

Attn: Linda DeMatte 

Dear Linda: 

GEORGE F. LAWLEY, 
rrn§urance 

t,'t3d12J~<l 

.r.;!:t l?t 
~ Jai~i·•-~ 
6'.l"\~ fern ... _c. .... ~ v- _ -~ 615 ELMER STREET 

<ss; \ POSTOFFICEBOX882 

fl£ 2, · VINELAND. NEW JERSEY 08360 

Phone 609 - 691-0404 

August 27, 1985 

In connection with our discussion of yesterday involving the position 
of the Aetna concerning the City of Vineland General Liability and Umbrella 
Liability coverages, please note the attached letter which was received by 
me today, August 27th, 1985. 

The Aetna has indicated that they would continue to provide renewals 
for all c.overages except the General Liability and Umbrella. 

As you know, I am seeking other markets and will keep you informed as 
this developes. 

Enc. 

Yours~,;,¢A ,rtily, 
f/~· 

Ro~
7 

• Cecchi 



- TO 
. ' . . . 

- -- '. FROM --- .-

' . SUBJECT 

:: '.• .. - . . .. . . , 

... _. Mtl(:E ROSSI, ALLIED -INSURANCE ~ERVICE 113151 

P~ ·-c.- RAYMOND, c:10-uNDERWRt T1N-<i-MGR/ ·PHILA.- -_-
, .~ . . . . . . . 

-----_ AUGUST 6;_ 198~ 

. -- CI TY OF• VJNELANO _ -

. . .. ' ' . 

--_ DEAR MfKE: 

11M FOLLOWING up MY LETTER OF APRIL 2 REGARDING THE RENiWALo 

THERE HAS.BEEN NO' CHANGE-'IN ,OUR POSITION ON MUNICIPALITIES 
-- - OR THE EXPOSURE FROM A POLLUTION LIABILITY STANDPOINT. 

- YOU SHOULD B;GIN LOOKIN(iFOR ANOTHER 'CARRIE~ T(l PICK UP .THE 
COVERAGES EFFECTJVE JAN. .1; . 198~. · , WE · CAN CONT I NUE ON THE 
EXCESS WORKERS COMPENSATION BUT 'you MAY NEED THAT TO 11$WEETEN 

,Tt,E POT''• 

WE ARE REQUIRED aY NEW JERSEY LAW TO SEND NOTICE OF NON-RENEWAL. 
lF YOU WISH, WE CAN HOLDUP ON THESE NOTICES UNTIL MID NOVEMBER •. 
IF YOU FI ND ANOTHER . COMPANY TO WR I TE THE COVERAGE, NO NbTI CE 
NEEB BE SENT. -- - . -

,• :- ' ·.. . . . .,· . . . .· :°i· .. - ::· '.; ·. 

I KNOW THIS lS NOT WHAT YOlJ HOPED. THANKS FOR YOUR UNDERSTANDING 
OF OUR PO_S I TJON. - - ·-

. REGARDS; •·· 
,.,. 

"·E>r'f'.'""._ 0\··~ :\J--+-··-
-· 11;. .. ..i!.~,---_ 

AUG 26 1985 

Br.Ii, · . 
CC: ·· Ml CHAEL · Ml CKINAK, CLAIM MGR PHI LA~ -· 

THOMAS LYNSKEY, ENGINEERING MGR PHILA. 
ALLIED lt,sula\l~~l SERVICES 

/'3c.?X 

·. _- __ ".:1:'11111. /'~Ii ;:ltuU me1_,·,1!" 
. -· ~- '• -- - -

CAT 6:S14 
PRltJ.lED I 



Ja\tt Ql)ffitts 

fl{t(!frinlt1'~tlson & ~tqltr 

MATTHEW R. McCRINK 
PETER H. NELSON 

DANIEL R.KEHLER 

GEORGE F. GEIST 

Senator Raymond Lesniak 
60 Prince Street 
Elizabeth, NJ 07208 

SUITE #1. 

230 ;ROUTE 73 

WEST BERLIN, NEW JERSEY 00091 

(609) 7'6!M>033 

October 7, 1985 

WRIGHTSTOWN OFFICE 
. . . 

fflGBTSTOWN SHOPPING CENTER 

WRIGBTSTOWN,NEW .JERSEY 08562 

. (609) 723-7300 

. OUR JltLE ;c; ~~'------

Re: Environmental Impairment Liability Study Commission 

Dear Senator·Lesniak: 

On October 2, 1985 Counselwoman Orpha White from the Borough 
of Fieldsboro, Burlington County, New Jersey and myself attended 
the initial meeting of the Environmental Impairment Liability Study 
Commission, of which you are Chairman. Due to the.large amount of 
participation from the municipalities, we were not reached with 
re.spect to testimony we anticipated giving to your Commission. We 
are coordinating through Mr. William Dressel of the League of 
Municipalities in order to attempt to be allowed to testify at a 
future meeting of the Commission, ·and anticipate doing so, but in 
the interim, we wish to forward to you for enclosure in the record 
of the Commission a copy of a letter recently directed to Governor 
Kean as well as Insurance Commissioner Gluck with regard to the 
insurance situation as it effects our Borough. I would appreciate 
your reviewing the letter and forwarding it for enclosure in the 
record of the Commission. The situation 1s one of great complex
ity and we certainly hope that the labor of the Commission will 
bring about a solution which is fair and just to all parties con-
cerned. · 

PHN:mad 
Enc. 
cc: Mayor and Council 

~fully submitted, 

WL 
PETER H. NELSON 
Solicitor of Fieldsboro 



MATTHEW R, McC~I:SK 
. PETER JI, :-.~J:.SON 
DA.NIEL R. KEHLER 

. OE9:RGE F. GEIST 

Governor Thomas Kean 
Slate ·House 
Trenton,. New Jersey 

Dear Governor Kean: 
. . . 

WJUGHTSTOWN OFFICE 

,;JltGBTs'TOWN, l(EW J~RSP:T oe,erc 
.(~) 7c3-7300 

. · l have been directed by the Borough. Couocil of the Borough of 
Fieldsboro, Burlington County, New Jersey, .to forward this letter to 
you .with· respect. to recent developmenfs in the· .. area of municipal 
insurance coverages and. recent arbJtraryactionq on the part of the 
insurancs c-0mpanies ~hich insure the Boroug~ of Fieldsboro. I believe 
the actions taken by our insurer 8gainst the Borough are by no rnean.s 
isolated in the aTea of municipal insurance, and therefore Council has 
directedrne·to forward this letter<to vou. and to.the Commissioner of 
Insurance in order to appri,se you of these develop:rients. 

F o r the la s t s e v er a l ye a r s , the B o r o u g fr o f r i e 1 d s b o r o h a s c a r r i e ci 
sUfficient general liability insurance :to cover it in the event of.on)' 
culpable a~t ~r omissions on the part of its Borough Council, agents, 
ser\.ants .dr employees. This generaI .. il·iability insurance alsc covere,j 

.. the operation of a ~all se1:Jeraqe tfeatment pJant which is exclusivi::ly 
used to treat se1rJerage generated 1/\iithin the Borough •. The liability 
policy as wel). as associated coverages were. all scheduled to expir.e in 
rebruary of 1986. In August ·of this ye$rf follovJing on theh£els of th 
recent award in. the Jackson.Township >Case, .our irisurer Penn National· 
lnBurance Com~any presented Bn ulti~~tum to our insurance agent: that~ 
that we. either µurchase a pollution liability polic/ over and above the 
limits of our regular liabi.lity po1icies QT face cancellation of al 1 Ol 

covefages afforded the Borough of Fie1dsboro. l·Je were given thirt~ (3r 
days. in which to react. After investigatton by our insurance ager,t' it 
was de t e r rn in e d th at 1/'J e . fa c e d t he di 1 em a of e i t h e r . p u r c h a s i n g t h e a d d i ~ i 
liability coverage or having to operate wi.thout insurance since there l' 

no .. other companies ll'Jilling ... to. pick-up· ... our gene.ral .. 1iability insurance. 
The additional premium for·· this policy was approximately $7,200, .v,hicb 
not be .a. large sum to the State of Ne~'II Jersey' but to the Borough of 
Fieldsboro, comprised of some 600 persons, arid very few ratables, it i/i, 

an imense numb.er which necessitated the restructuring of our financial 
situation for the year and an application to the Department of Communi1 
Affairs Jar an emergency appropriation since this additional prerniurri v,1 
not foreseeable al the time of preparing our annual budget. 



Gov. Thoias Kean , Page 2 S~ptember 30, 1985 

We recently rec~ived and reviewed the emergency order directing 
that no cancellations issue with regard to existing coverage without 
the review and ·approval of the nepartment of Insurance. we.Jee.1, how-· 
e \/er ~ th at th i s Order i s at bes t a . ''band~ aid " approach to a prob 1 em 
far more extensive and serious• The order in fact, contains within . . 
it areas subJ~ct to· interpretation which COllld be used by the companies 
il1 order to avoid renewing our <insurance or outright cancellation of 
existing coverages in. the event we do not continue with this pollution 
coverage policy •... 1 speci fica11y refer to the ''mpral hazard'' exceptions 
as·well as the1tsubstantial change fn the risk assumed" language whi.ch 

. in the light of the Jackson Townshi'p c.ase' l believe still ultimately 
leaves the companies with an ,tout" with. regard to the .cancellation of 
insurance policies for municipalities. 

. . 

We believe that immediate, substantial action must be.taken with 
regard to the immediate problem facing the municipalities with regard 
to the cancellation of their insurances, or the increase of their premiu, · 
to. such an extent. that municipal foresight and. planning is rendered im-

. potent in· the face of drast.ic premium increases. 

· The Borough Council of the Borough of Fieldsboro urges that you 
react L•Jith regard to this situation whichthreatens not only. our. Borough 
but every municipality v:ithin the State of New Jersey, in order to forr.;0~ 
1 ate a p O 1 i Cy l'J hi Ch l!'JO u 1 d a ff Ord the m uni ci pa 1 it i es. and u 1 ti !T, ate l y the 
Taxpayers of .the State of Nev.1 Jersey the protection without which local 
go~ern~ent ceases to function effectively. 

Respectfully submitted, 

PETER H. NELSON 
Solicitor-Borough of Fieldsboro 

PHN/ele 
cc: Mayor; Borough .of Fieldsboro 

Council, Borough of Fieldsboro 
Andrew Gi.Sefrensky, Auditor, Borough of Fieldsboro 
Hazel Gluck, Commis~ioner, DepaFtment of Insurance 
James.Saxton, U.S. Congress 
Thomas P. Foy, Assemblyman 7th District. 

I ::1.1X 






