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NOTICE. I

NEW  JER SEY SUPREM E COURT.
Ca m d e n  C o u n t y .

TH O M AS S. PAN CO AST,
Plaintiff-Appellant,

vs. Action at Law. 
Notice of Appeal.

W EST JER SEY & SEASH O RE 
RAILR O AD  CO M PAN Y,

10

Defendant-Respondent.

To Bourgeois & Coulomb, Esqs., Attorneys for Defendant.

Take notice, that the appellant appeals to the Court of 
Errdrs and Appeals in the last resort in all causes in New 
Jersey from the whole of the judgment entered in this 
cause on the following grounds:

T ria l C ourt directed a verdict against the plaintiff and 20 
in favo r of the defendant when thereunto m oved b y  coun-
sel for the defendant; w hereas said court should have dis-
m issed said motion and should have subm itted to the ju ry  
the questions involved in the issues.

B L E A K L Y  & STO CKW ELL,
Attorneys for Appellant.

30



2 GROUNDS.

N E W  JE R S E Y  C O U R T  O F ER R O R S A N D  
A P P E A L S .

THOMAS S. PANCOAST,
Plaintiff-Appellant,

vs.

W E S T  JE R S E Y  & SE A SH O R E  
10 R A IL R O A D  C O M PA N Y ,

Defendant-Respondent.

The above named plaintiff, Thomas S. Pancoast, as-
signs the following grounds of appeal from the judgment 
of the New Jersey Supreme Court in the above cause;

Because the trial judge, upon the trial of said cause di-
rected a verdict in favor of the defendant and against the 
plaintiff, over the objection of the said plaintiff, whereas, 
said trial judge should have submitted the case to the jury 

20 for its verdict.
Dated November 14th, 1919.

B L E A K L Y  & S T O C K W E L L ,
Attorneys for Appellant.

Action at Law. 
On Appeal.

30



COMPLAINT. 3

N EW  JE R S E Y  SU PR E M E  CO U R T.

Action at Eaw. 
Complaint.

10

The defendant in this cause was summoned to answer 
unto the plaintiff in an action at law upon the following 
complaint. (Summons issued February 26th, 1918.)

The plaintiff, Thomas S. Pancoast, of the City and County 
of Camden, State of New Jersey, says:

1. That on the 5th day of February, 1918, the West Jer-
sey & Seashore Railroad Company, the defendant herein, 
was a common carrier and operated a line of steam railroad, 20 
running from the City of Camden, County of Camden, State
of New Jersey, through the City of Woodbury, in the 
County of Gloucester, State aforesaid, to the City of Salem, 
in the County of Salem, State aforesaid, which said rail-
road crossed a certain public street or highway known as 
Mantua avenue, in or near the City of Woodbury, which 
public highway leads through and from the City of Wood-
bury to Mantua.

2. That on the day above mentioned, the plaintiff was the 
owner of a certain automobile truck and had in his employ 30 
one Harry Ballinger, operating said truck; that on the day 
aforesaid, the said employee of plaintiff was lawfully driv-
ing plaintiff’s said truck and was lawfully proceeding along 
said street or public highway known as Mantua avenue, and 
approached the said railroad where it crosses over said street
or highway, intending to drive said auto truck over said

C a m d e n  C o u n t y .

T H O M A S S. P A N C O A S T ,
Plaintiff,

vs.

W E S T  JE R SE Y  & SE A SH O R E  
R A ILR O A D  C O M P A N Y ,

Defendant.



4 COMPLAINT.

public crossing.
3. That at the time and place aforesaid, as the plaintiff’s 

automobile truck was being lawfully and with due care 
driven by plaintiff’s employee over the said railroad crossing 
at Mantua avenue aforesaid, the defendant, negligently and 
carelessly operating one of its steam trains on said line of 
railroad caused it to approach said public crossing without 
the locomotive of said train blowing its whistle on its ap-
proach to said crossing, and without any other warning of 

10  any kind being given to the employee of plaintiff and the 
driver of said truck of the approach of said train, and the 
said train then and there struck and wrecked the said auto-
mobile truck at said crossing and destroyed a large part of 
the contents of said car and threw the employee of plaintiff 
out of said car and to the ground. The defendant gave no 
warning of the approach of said train, either by the blowing 
of the locomotive whistle, the ringing of any bell or by 
safety gates, watchman or other means whatever.

4- Because of the circumstances aforesaid, and without 
20 any negligence on. the part of plaintiff’s employee, the op-

erator of said car, the plaintiff’s automobile was destroyed 
and a large amount of candy and candy boxes and equip-
ment in said car was destroyed.

Plaintiff, Thomas S. Pancoast, claims damages in the sum 
of $5000.00.

B L E A K L Y  & STO CKW ELL, 
Attorneys for Plaintiff.

30



ANSWER. 5

NEW  JER SEY SU PREM E COURT. 
C a m d e n  C o u n t y .

TH O M AS S. PAN CO AST,
Plaintiff,

vs. Action at Law. 
Answer.

W E ST JER SEY & SEASH O RE 
R AILR O AD  CO M PAN Y, 10

Defendant.

The defendant, a corporation of the State of New Jersey, 
with offices in the City and County of Camden and else-
where, answering, says:—

1. It admits the matters stated in the first paragraph of 
the complaint.

2. It has no knowledge of the matters stated in the sec-
ond paragraph of the complaint and leaves the plaintiff to
his proof. 20

3. It denies the matters stated in the third paragraph of 
the complaint.

4. It denies the matters stated in the fourth paragraph 
of the complaint.

F IR ST  GROUND OF D EFEN SE:
That there was no negligence on the part of the defend-

ant, its servants, agents or employees in the premises.

The plaintiff, his agent or employee, was guilty of con-
tributory negligence in that he, his agent or employee, failed 
to stop, look or listen for the approach of a train or trains 
and otherwise failed to use proper care or precaution.

SECOND GROUND OF D E FE N SE : 30

(A  True Copy.)
E n o c h  L. Jo h n s o n , Clerk.

GASKILL & GASKILL, 
Attorneys of Defendant.



6 REPLY.
ORDER TO AMEND COMPLAINT.

NEW JERSEY SUPREME COURT.
Ca md e j n  C o u n t y .

THOMAS S. PANCOAST,
Plaintiff,

vs. Action at Law.
Reply.

W E ST JER SEY & SEASH O RE 
10 R AILR O AD  CO M PAN Y,

Defendant. -

The plaintiff, by way of reply to defendant’s answer says:
1. As to the first ground of defense, the plaintiff denies 

the facts stated therein.
2. As to the second ground of defense, the plaintiff de-

nies the facts stated therein.

B L E A K L Y  & STO CKW ELL,
20 Attorneys for Plaintiff.

NEW JERSEY SUPREME COURT.
Ca m d e n  C o u n t y .

THOMAS S. PANCOAST,
Plaintiff,

30 vs.

WEST JERSEY & SEASHORE 
RAILROAD COMPANY,

Defendant. -

Action at Law. 
Order.

Application for this purpose being made, and counsel for 
the respective parties consenting hereto:



ORDER TO AMEND COMPLAINT. 7

It is, on this day of November, 1918,
ordered that William G. McAdoo, Director General of Rail-
roads, be and he is hereby substituted as defendant in said 
cause, in the place and stead of West Jersey & Seashore 
Railroad Company, the defendant therein named.

FR A N K  T. LLO YD ,
Judge.

We consent to the entering of the foregoing order. 10

B L E A K L Y  & STO CKW ELL, 
Attorneys for Plainttiff.

BOURGEOIS & CONLOM B, 
Attorneys for Defendant.

NEW  JER SEY SUPREM E COURT. 
C a m d e n  C o u n t y . 20

TH O M AS S. PAN CO AST, .
Plaintiff,

W E ST JER SEY & SEASH O R E ! 
R AILR O AD  CO M PAN Y,

Defendant. J

Order Amending 
Complaint.

30
Application for this purpose having been made in open 

court by Bleakly & Stockwell, attorneys for plaintiff, in 
the presence of Bourgeois & Conlomb, attorneys for the 
defendant, and no objection being made thereto ;

It is hereby ordered on this ninth day of October, 1919, 
that the complaint be and the same is hereby amended by



8 POSTEA.

adding to paragraph 3 of the complaint the following:
“and defendant negligently caused said locomotive and 

train to approach said crossing at an excessive and high 
rate of speed, to wit, fifty miles an hour, within the city 
limits of Woodbury, N. J., and further negligently suf-
fered and permitted the view of said approaching train to 
be obscured by a double line of poles upon its said right 
of way.”

This cause came on for trial before Honorable Frank 
Lloyd, Circuit Court Judge, and a jury, on the 9th day of 
October, 1919, and the Judge directed the jury to return 

30 a verdict in favor of the defendant, which was accordingly 
so done.

10
FR A N K  T. LLO YD , 

Judge.

NEW  JER SEY SUPREM E COURT. 
Ca m d e n  C o u n t y .

TH OM AS F. PAN CO AST,
(or TH O M AS S. P A N C O A ST ),

Plaintiff,
20 Action, at Law. 

Postea.
vs.

D IR E C T O R  G E N E R A L  OF 
R A ILR O A D S.

Defendant.

FR A N K  T. LLO YD , 
Judge.

(A  True Copy.)
E n o c h  L. Jo h n s o n , Clerk.

\



ACTION AT LAW. 9

Camden County Circuit Court

H A R R Y BALLINGER, \
Plaintiff,

vs.

W EST JERSEY & SEASH O RE 
RAILRO AD  CO M PAN Y,

Defendant.

TH O M AS S. PAN CO AST,
Plaintiff,

vs.

W EST JER SEY & SEASH O RE 
RAILR O AD  CO M PAN Y,

Defendant. /

10

Action at Law.

20

SEPTEM BER TERM . 10-9-T9.

A p p e a r a n c e s  :

For the Plaintiffs, B L E A K L Y  & STO C K W ELL, Esqs. 
For the Defendant, GEORGE A. BO U RG EOIS, Esq.

Before L LO Y D , J. and a Jury.

(Mr. Stockwell opens the case for the plaintiff to the 
jury.)

The Court: Is this the track that crosses just below 
Woodbury running to Salem or to-----



10 HARRY BARRINGER, DIRECT-EX.

Mr. Bourgeois: Mantua; when you go to Mantua--------
The Court: No, but is it the railroad that runs across 

that road just below Woodbury runs to Salem, doesn’t it, in 
that direction, or does it run to Pennsgrove?

Mr. Stockwell: Yes, Mantua and then to Salem.
The Court: There are two crossings there, I think. 

Which one was this ?
Mr. Stockwell: This is the Salem crossing.
The Court: Is the Salem one the lower one or the upper 

10  one?
Mr. Stockwell: The lower one.
(Mr. Bourgeois opens the case for the defendant to the

jury.)

20

Mr. Bourgeois: Mr. Stockwell has consented that I may 
use these three photographs; I am going to introduce them in 
evidence so as to give you a clear view, if we can, of the sit-
uation that is there.

Mr. Stockwell: From what direction are these taken?
Mr. Borgeois: They are taken looking toward the direction 

in which the automobile was going and looking up the track 
over which the train was approaching.

The Court: Are there any signals at this crossing ?
Mr. Bourgeois: No, no bell.

30 H A R R Y BALLINGER, Sworn.
The Court : Is the plea of contributory negligence against 

both ?
Mr. Bourgeois : Yes.
By Mr. Stockwell :
Q. Where do you live, Mr. Ballinger?
A. 117 North Church Street, Moorestown.



HARRY BAIXINGER, DIRECT-EX. ii

Q. By whom are you employed ?
A. T. S. Pancoast.
Q. And what is Mr. Pancoast’s business ?
A. Manufacturer of wholesale confectionery.
Q. Where is his place of business?
A. 228 Market street, Camden.
Q. How long have you been employed by Mr. Pancoast?
A. Sixteen years.
Q. In February, 1918, what were you doing for Mr. Pan-

coast— what was your line of employment? 10
A. Salesman, selling and delivering.
Q. Selling and delivering what?
A. Confectionery.
Q. Where was your territory, over the southern part o.

New Jersey?
A. Over the southern part of New Jersey, yes.
Q. And did you deliver by truck, auto truck ?
A. Delivered by truck.
Q. On February 5th— that was the day of the accident, 

wasn’t it?
A. The day of thé accident.
Q. What kind of truck were you driving?
A. White.
Q. A  White truck ?
A. Yes.
The Court: February 5, 1918, I think you opened.
Mr. Stockwell: Yes.
Q. That day did you go through Woodbury ?
A. Went through Woodbury.
Q. From Camden? 30
A. From Camden.
Q. Proceeding to what point ?
A. Proceeding from Woodbury to Mantua.
Q. On what road ?
A. On the Mantua Pike, from Woodbury to Mantua.
Q. In what general direction does that road run as it pass-



12 HARRY BAUJNGER, DIRECT-EX.

ts over the right of way of the West Jersey & Seashore Rail-
road Company?

A. North, and south, I think; I wouldn’t be sure.
Q. It does not pass at right angles, does i t ; it passes at a 

rather sharp angle ?
A. Sharp, yes.
Q. Is that railroad a double or single track road ?
A. Single track.
Q. February 5th was, of course, in the winter, 1918; what 

10  was the character of the day ?
A. Very cold, windy.
Q. What time did you approach that crossing on your 

trip from Woodbury through to Manotua?
A. Somewhere around one o’clock.
Q. One o’clock in the afternoon.
A. Somewhere around the afternoon, yes.
Q. Is that a macadam road ?
A. No, it was stoned at times.
Q. Stoned at times?

20 A. Yes.
Q. Was there snow on the ground ?
A. Snow, yes.
Q. Now, what was the condition of your car?
A. Good shape.
Q. On the front, how, if at all, was it closed in ; you heard 

the statement it was closed in?
A. It wasnt ’closed in, no.
Q. Just what did it have in the way of curtains ?
A. One curtain on the side of it, not enclosed, but one 

gQ curtain down the side of it.
By the Court:
Q. Which side?
A. On both sides.
Q. How about curtains opposite the driver, where were 

they ?
A. Both the same.



HARRY BAUJNGER, DIRECT-EX. 13

Q. Yes, I know, but were they both closed so that you 
could not see out?

A. Oh, no, you could see out.
Q. Both open?
A. Yes.
By Mr. Stockwell:
Q. You mean to say that the entire front was closed in 

with curtains?
A. No.
Q. Well, how much was open? 10
A. Well, about two foot.
Q. How many curtains could be put up there?
A. T w o  on the side.
Q. That is two running all the way up and down?
A. Two running all the way up and down, I had one on.
Q. One running all the way up and down ?
A. Yes.
Q. Was that one next to the front of the car or toward the 

back?
A . T h a t w as next to me, righ t aside o f  me on the seat. 20
Q. Then was it possible for you to see out around the cur-

tain ?
A. See very good,yes.
Q. Could you hear around that curtain?
A. Yes.
By the Court:
Q. Let me understand; do I understand, Mr. Ballinger, 

that the curtains in the front of the car were closed?
A. No, sir.
Q. That is to say, the curtains were on in such fashion 0q  

that they shut out the light or view ?
A. No, there are two curtains at the side, there can be, 

but there w;as only one curtain on, see, a curtain that came 
down right aside of me, just the same as an old fashioned 
buggy top, that shape, and, of course, here I sat here and 
could see right here, see, without interfering with your sight 
at all.



14 HARRY BALLINGER, DIRECT-EX.

Q. On which side did the train come to you ?
A. On the right.
By Mr. Stock well:
Q. This was a right or left hand drive car ?
A. A  right hand drive car.
Q. You said there were two curtains up; you mean two on 

one side or one on either side?
A. One on each side.
Q. How much open space was there back of this curtain 

1 0  that was up?
A. There was about two foot and a half.
Q. W ell, was that opposite you as you sat in the car, 

this open space on either side?
A. On both sides, yes.
By the Court:
Q. I don’t understand, Mr. Ballinger. Suppose that is 

the side of your car and suppose that represents all the en-
closure on the side of your car; now, just tell us on there—  
suppose that is your right hand side— what was closed there ? 

20 '"A . Look, the curtains run the same as this, the same as I 
am sitting right here, there is a curtain right there; then all 
of this is open. Then on here is another curtain and all of 
this was open on both sides.

Q. You were not sitting in the back of the car, you were 
sitting in the front of it ?

A. In the front of the car.
Q. There were no curtains in front of you ?
A. Only the windshield, that is all.
Q. Now, what I am talking about, you were sitting on 

o q  the right hand side?
A. Yes.
Q. Now, there were curtains on the car that ran to the 

windshield, didn’t they?
A. No, they wasn’t to that.
Q. Where do they go to ?
A. About that far from the windshield, as near as I can 

tell you, about two feet from the windshield.



HARRY BARRINGER, DIRECT-EX. IS

Q. But they did not go to the windshield, neither top 
nor bottom ?

A. No, neither top or bottom.
Q. Did they go to the rear of the seat you were sitting on ?
A. Yes.
Q. When the car was closed in to the full extent, the cur-

tain, you mean, came to the side you were on ?
A. Yes,’ aside of me, yes, there was one curtain aside of 

me.
Q . A n d  that ran clear to the w indshield? 10
A. No, there is an open space betweeen that and the wind-

shield about two foot.

By Mr. Stockwell:

Q. The witness is shown what purports to be the picture 
of a White truck; I want to know whether that illustrates in 
any way the truck you were driving or the condition of the 
curtains ?

A. Y e s, you see this here was open here. 20
Q . Go ahead and explain.

By the Court:

Q. Was the curtain iip just as it is there or was it down?
A. The curtain was down opposite me and an open place 

between here! these curtains were not down.
Q. That is what I say; the curtain opposite you— didn’t 

you say this curtain here was down ?
A. But these curtains wasn’t down, see, there was an open 

space there. 30

The Court: I see, take that and show it to the jury, what 
he says about it.

Mr.Bourgeois: Yes, cut that out and offer it in evidence, 
why don’t you ?



16 HARRY BARRINGER, DIRECT-EX.

By Mr. Stock w ell:

Q. In other words, the curtain which was toward the rear 
of the driver’s seat was closed ?

A. That was down.

The Court: That is the little curtain.

The Witness: Yes, that is a little curtain.
10 Q- But the curtain which could be put down between 

that point and the windshield was open ?
A. It was open, yes.
Q. On both sides?
A. On both sides.

The Court: You mean just as it is there?

The Witness: Yes.

4
2 0  Mr. Stock well: Just as it is in this picture.

The Court: All right; this “opened” and “closed” is very 
deceptive when you come to curtains.

By Mr. Stock w ell:

Q. Now, had you been over that road before, Mr. Ballin-
ger?

A. Many times.
o q  Q- How long have you been traveling that road ?

A. Oh, as long as I have been working for T. S. Pan- 
coast, about sixteen years.

Q. Familiar with the crossing?
A. Yes.
Q. Now, tell me how you approached the crossing, what 

you did and what happened ?
A. Well, I first looked to my right—



HARRY BALLINGER, DIRECT-EX. i7

Q . W here, about— w here did you look to your righ t?
A . W ell, I suppose it w as about— I don’t know , about half 

a square from  the railroad tra ck ; then I looked to  m y left, 
then to m y right again, running very  slow , then to m y left 
again. A s  I dropped the wheels on the track, very  slow, 
then I w as struck, I suppose; I don’t rem em ber anything 

else.
Q . Y o u  don’t rem em ber anything after that?
A . I don’t remember anything only the w heels g o in g  

down on the track, running the car slow , and being I w as on I Q  
the road, the snow on the road, I dropped very  easy, so I 
w ouldn’t break no springs.

Q . Y o u  dropped ve ry  easy so you w ouldn ’t break the 

springs ?
A . D ropped very  e a s y ; I w as g o in g  about as fast a horse 

w ould walk.
Q . A bou t how far from  the railroad w ere you g o in g  that 

speed ? A s  you approached the crossing, I w ant to know  how  

fast you w ere go in g  ?
A . O h, I suppose tw enty-five feet back of the railroad, 20 

anyhow.
Q . A t  the same speed?
A . A t  the same speed.
Q. N ow , when w as it that you looked to the righ t the last 

tim e?
A . I looked to the right ju st before I got close to the rail-

road, I suppose in the line o f the telegraph poles then, then I 
looked to the left, kept on g o in g  slow ly until I struck this, 
w ent down easy in this track, on the track.

Q . W a s  th ere  a n y  sig n a l g iv e n  b y  th a t en gin e  or the 

tra in  ?
A . T h e  w h is tle  d id n ’t b lo w .

Q . W h a t?
A . T h e  w h is tle  d id n ’t b low .
Q . W a s  th ere  a n y  r in g in g  o f the b ell th a t yo u  could  

h ear?



18 HARRY BARRINGER, DIRECT-EX.

A . I d id n ’t hear no bell.

Q . W e r e  y o u  in a p osition  to  hear the^ w h istle  if  it had 
b lo w n ?

A . I  w as.

B y  the C o u r t :

Q . W h a t  ab ou t the bell. W e r e  y o u  in a po sitio n  to  
hear th a t if  it  had ru n g ?

A . Y e s .

Q . D id  y o u  listen ?
10 A . Y e s .

B y  M r. S t o c k w e ll:

Q . D id  y o u  see the train  a t a ll b efore  it s tru ck  y o u  ?
A . I  did not.

Q . T h e  la st th in g  y o u  k n e w  w a s w h en  y o u r  tru ck  w en t 
on to  th e rails ?

A . T h e  tru c k  d ropped on the ra ils, yes.
Q . N o w , w h en  did y o u  n e x t k n o w  a n y th in g ?

A . W e ll, I co u ld n ’t te ll th a t v e r y  w e l l ; I sup pose the 

2 0  I rem em ber w a s  w h en  th e y  cam e th ere  to
p ick  m e up, and I said  to  the fe llo w  w h o  p ick ed  m e up, 

T h a t  tra in  didn t b lo w .”  T h a t  is the first w o rd s I said. 
Q . W e r e  y o u  taken  to a n y  h o sp ita l?
A . C o o p er H o sp ita l. ,
Q . W h o  to o k  y o u  th ere?

A . T o o k  m e up on the tra in , and th e y  m et m e d ow n  
a t th e K e rry  and to o k  m e up on the am bu lan ce.

Q . Y o u  m ean the tra in m en  to o k  yo u  up?
A . T h e  tra in  to o k  m e up to  the b erry, yes.

„ Q- H o w  lo n g  w e re  y o u  in th e h o sp ita l?

A . W e ll, I  co u ld n ’t  te ll y o u  e x a c tly  h o w  lon g, about 
an hour, I g u ess, or so m e th in g  like  th at, b ecau se  th e y  
b an d aged  m e up.

Q . Y o u  w e re  n ot confined in the h o sp ita l?
A . N o , I w a s n ’t confined.

Q . Y o u  w e n t hom e th a t n igh t.
A . I w e n t hom e th a t n igh t.



H A R R Y B A R L I N G E R, D I R E C T- E X. 19

Q . N o w , w h a t w a s y o u r c o n d i ti o n w h e n y o u  l e f t t h e 

h o s p i t a l. I m e a n, w e r e y o u b r u i s e d a t a ll ?

A . Y e s .

Q . H o w  w e r e y o u  a f f e c t e d b y  t h e a c c i d e n t ?

A . B r u i s e d b a c k , s h o u l d e r s, w r i s t, a n d b r u i s e d u p c o n -

si d e r a b l e a n d n e r v e s a ll s h a k e n u p b a d l y, v e r y  b a d, a n d 

w h e n I g o t h o m e t h e n e x t d a y I c o u l d n’ t m o v e, c o u l d n’ t 

m o v e f o r a w e e k .

Q . Y o u  c o u l d n’t m o v e ?

A . I c o u l d n’ t m o v e f o r a w e e k . J- U

Q . D i d y o u  g o h o m e a l o n e o r w e r e y o u  t a k e n h o m e ?

A . I w a s t a k e n d o w n t o t h e F e r r y  a n d w e n t h o m e o n 

t h e t r o ll e y .

T h e n  w e r e y o u  c o n fi n e d t o  y o u r b e d a t a ll ?

A . Y e s .

Q . F o r h o w  l o n g ?

A . F o r a w e e k t o m y b e d.

Q . H o w  l o n g w e r e y o u c o n fi n e d t o t h e h o u s e a f t e r

t h a t ? 2 0

A . N e a r l y a w e e k a f t e r t h a t.

Q . D u r i n g  t h a t ti m e d i d y o u  s u f f e r f r o m  a n y t h i n g e x -

c e p t t h e s h o c k ?

A . A n  a w f u l l o t o f p ai n, y e s.

Q . W h e r e ?

A . B a c k  a n d s h o u l d e r s.

Q . W e r e  y o u  a t t e n d e d b y a p h y s i c i a n ?

A . Y e s .

Q . B y  w h o m  ?

A . D r. P o w e ll, o f M o o r e s t o w n .

Q . D r. P o w e ll, o f M o o r e s t o w n ? ■

A . Y e s .

Q . W e ll, a f t e r t h e t w o w e e k s w e r e u p, t h e n d i d y o u  g o 

b a c k t o w o r k ?

A . I w e n t b a c k t o w o r k  w i t h a n o t h e r m a n w i t h  m e t o 

s h o w  h i m  t h e r o a d a n d t h e s t o p s, d i d n o w o r k , o n l y r o d e 

o n t h e c a r f o r t h r e e w e e k s.
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Q . H o w  lo n g  w a s it b efore  y o u  could  resu m e y o u r  re g -
u la r  em p lo ym en t?

A . W e ll, it hasn t h a rd ly  g o t  stra ig h te n e d  around yet.
Q . In  w h a t w a y . W h a t  is the tro u b le  n o w ?
A . N e rv e s, m y  n erves.

Q . H o w  does it  m an ifest itse lf?

A- It kind of shakes me up a little bit, I suppose
Q . W h a t?

A . S h ak es m e up a little  bit.
10 Q . I k n o w , y o u  s a y  y o u r  n erves------

A . I  can t seem  to  g e t  around  like  I o u g h t t o ; ca n ’t do 
the w o rk  I o u g h t to  do.

Q . H a v e  y o u  w o rk e d  re g u la r ly  sin ce the tim e y o u  m en-
tion ed, th ree  w e e k s fo llo w in g  th e accid en t?

A . N o , n ot re g u la rly .

Q . H a v e  y o u  been d r iv in g  the tru ck ?
A . D r iv in g  th e tru ck .

Q . F o r  M r. P a n co a st still ?
A . M r. M r. P a n co a s t still.

Q . B u t  fo r  severa l m on th s y o u  w e re  not ab le  to  d rive  
th e tru ck  a lon e, y o u  to o k  so m e b o d y  a lo n g  to  d riv e  it?

A . H a d  to h ave  so m eb o d y to  help m e, y e s , sir.
Q . Y o u  s a y  y o u r  n erves h a v e  g iv e n  y o u  tro u b le ; I 

w a n t to  k n o w  ju s t  h o w  th e y  h a v e  g iv e n  y o u  tro u b le ?
A . W e ll, I ca n ’t rest a t n ig h t, and it seem s as if  I ca n ’t 

w o r k ;  I feel b a d ; it ju s t  seem s as if  I a in ’t g o t the push  
in m e I  used  to have.

Q . Y o u  are g ra d u a lly  g e tt in g  arou n d  all r ig h t, a ren ’t 
y o u ?

30 A . Y e s , s lo w ly .

Q . Y o u  d on ’t cla im  th a t y o u  are in cap acita ted  for w o rk  
n o w  a lto g eth e r, do y o u ?

A . N o.

Q . Y o u  haven’t any such claim  as that ?
A . N o.



HARRY BARLINGER, DIRECT-EX. 21

Q. N o w , w h a t w a s in th is tru ck  th a t m o rn in g  o f th e 

a ccid en t?
A . C o n fectio n ery .
Q . Y o u  had ju s t  com e from  th e fa c to ry ?
A . C o m e from  the fa cto ry , yes.

By th e C o u r t :

Q . W a s  th a t lo st?  D id  y o u  lose the co n fe ctio n e ry ?
A. L o s t  a p ortion  o f it, yes. 10
Q. How much?
A . N o w , th a t is w h a t I co u ld n ’t  tell.

By Mr. S t o c k w e ll :

Q . Y o u  d id n ’t see w h a t happ en ed  to  the co n fe ctio n e ry ?
A . I d id n ’t see  w h a t happ en ed  to  it.

Q . A n d  y o u  d id n ’t see w h a t happ en ed  to the ca r?
A . I d id n ’t see w h a t happen ed to  th e  car.
Q . H a v e  y o u  been d o w n  at th e scene o f th is accid en t 20 

since th e accid en t to  find out w h a t, if  an y, o b stru ctio n  
th ere  is in th e v isio n  up and d o w n  th a t lin e  o f railroad  
from  th e  p ik e  ?

A. Yes.
Q . T h a t  is, from  the d irection  in w h ich  y o u  w e re  ap-

p ro a ch in g  ?

A. Yes.
Q . N o w , te ll us ju s t  w h a t y o u  fou n d  o u t?

M r. B o u rg e o is :  N o w , if  y o u r  H o n o r p lease, I o b je ct 30 
to  h is te s t ify in g  as to  a n y th in g  th a t is m ain tain ed  there  
b y  o th er th a n  th e  R a ilro a d  C o m p an y.

M r. S t o c k w e l l I  am  a s k in g  him  to  te ll w h e th e r  or n ot 
he can  see up and d o w n  th a t ra ilroad  at certa in  specified  
poin ts, then  I w ill find ou t w h a t it is th a t o b stru cts  the
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v ie w . T h e  ch a rg e  a g a in st him  is c o n trib u to ry  n eg lig e n ce , 
as I u n d erstan d  it.

T h e  C o u r t : I see n o th in g  w r o n g  w ith  the question .

(Q u e stio n  rep eated .)

A . W e ll, I find o u t th a t it o b stru cts  the v ie w , th is line 
o f  te le gra p h  poles, and I w a s d ow n , lo o k in g  up the rail- 

10 road, and the ap proach  o f a tra in  co m in g  to  W o o d b u ry . 
W h ile  I w a s  sta n d in g  there, th a t tra in  w e n t b y , and I 
d o n ’t k n o w  h o w  far, it w a s n ’t v e r y  far, the train , yo u  
co u ld n ’t see it.

Q . W a s  a n y b o d y  w ith  y o u  w h en  th a t w a s  done?
A . M r. A lle n .
Q . W h e n  w a s  th is?
A . C a s t  S a tu rd a y  w eek , w h a te v e r  tim e th a t w as.
Q . M r. A lle n  from  m y office?
A . Y e s .

20
B y  th e C o u rt:

Is  th ere  fo liag e  th ere?  A r e  th ere  trees?  A n y  fo lia g e ?
A . N o.

T h e  C o u r t : T h a t  does n ot en ter in to  it, does it, in th is 
case  ?

M r. S t o c k w e ll: T h e  fo lia g e ?  N o ;  th is  w a s w in te r  
30 tim e, w e  a ll a d m it that.

T h e  C o u r t:  N o, b u t his v ie w  w a s the o th er day.

M r. S t o c k w e ll: H is  v ie w  w a s  th e o th er day.

B y  M r. S t o c k w e ll:
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Q. For what distance could you not see that train after 
it went by the crossing? I don’t mean what distance 
were you from the crossing; I will ask you that in the 
next question, but I want to know what distance up and 
down that train------

A. How far did the train go beyond the crossing, you 
mean, before you could not see it?

Q. Yes, after the train went over the crossing, when 
first did it disappear from view? How far from the 
crossing?

A. It must be about half a mile before it disappeared.
Q. No, you said you could not see it. The train was 

coming that day in the opposite direction, wasn’t it going 
south or west?

A. Yes.
Q. Where couldn’t you see it?
A. When it was coming toward me?
Q. No, after it passed.
A. After the bend, down to the bend; there is a bend 

there.
Q. A curve?
A. After it crosses the track, after it crosses the road.
Q. How far down?
The Court: Yes, could you see it then after it crossed 

the road, that is what Mr. Stockwell is asking you?
A. Well, you can see it, but I didn’t notice anything 

like that; I don’t remember anything, noticing anything 
like that at all, but they say you can see it for about three 
or four squares, four squares running down before it 
stopped.

10

20

30

By Mr. Stockwell:

Q. What do you mean by that? 
A. Before the train stopped.
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M r. B o u rg e o is :  I a sk  th a t it  be strick en  o u t; th a t is 

a d m itte d ly  h e a rs a y ; he sa y s, “ th e y  s a y .”

T h e  C o u r t:  Y o u  w ill h a v e  to  g iv e  y o u r o w n  ju d g m e n t 

on it.

T h e  W itn e s s :  W e ll, I d on ’t rem em ber th a t tra in , y o u  

know .

10 M r. S t o c k w e ll: B u t th e w itn e ss  sa y s  he w e n t d ow n  
th ere  th e o th er d a y  and looked  a t  it to  see h o w  fa r Y h e  

tra in  w en t.

T h e  W itn e s s :  A b o u t fo u r squ ares, th a t train .

M r. B o u r g e o is : I th o u g h t he w a s ta lk in g  ab o u t the 

tra in  a t the tim e o f th e accid en t.

M r. S t o c k w e ll: N o, he w€fc ta lk in g  ab o u t the tra in
2 0  tw o  w e e k s ago, h o w  far he cou ld  see it a fte r  it crossed  

the r o a d ; is th a t w h a t y o u  are ta lk in g  ab ou t?

T h e  W itn e s s  : Y e s .

M r. B o u rg e o is :  Y o u  cou ld  see it g o in g  south  ab ou t 
fou r squ ares, is th a t th e idea, or co m in g  n o rth ?

T h e  W it n e s s : C o m in g  up to  the c ity , w h a te v e r  th a t is.

30 B y  the C o u r t:

Q . T h is  tra in  y o u  looked  at the o th er d ay  w a s g o in g  
in th e op p o site  d irection  from  th e one th a t h it y o u ?

A . Y e s , g o in g  th e op p o site  d irection .
Q . T h e  on e th a t h it y o u  cam e from  y o u r  r ig h t hand as 

y o u  w e re  g o in g  sou th ?
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A . Y e s .
Q . N o w , I don ’t u n d erstan d  y e t  w h e th e r  or n ot there  

is a n y  o b stru ctio n  to  y o u r se e in g  th a t tra in  u n til it  g e ts  

th ese  fo u r b lo ck s a w a y , a s  y o u  sp eak  of?
A . Y e s ,  th ere  w a s a line o f poles.
Q ?  W e ll,  did th e y  in terfere  w ith  y o u r se e in g  th ere?

A . T h e y  did in terfere.

B y  M r. Stock w e ll :
10

Q . N ow , w hat I w ant to know  is whether you stood to 
the north o f that crossing in about the same position you 
w ere w hen you approached that train on this pike and you 
looked tow ard the south up the line o f the right o f w a y  o f 
the railroad, and I w ant to know  w hether your vision was 

then obscured by the line o f poles?
A . It was.

T h e C o u r t: I f  that map is tq  be used w e ought to have it 

so the ju ry  can see it. 2 0

M r. S to c k w e ll: I don’t w ant it to go  in as m y e x h ib it; that 
is all. It is probably correct, but I haven’t 'h a d  a chance to 

exam ine it.

T h e  C o u r t: W ell, g o  on w ith your exam ination.

Q . M r. B allinger, did you notice w hether there w as any-
body approaching that crossing from  the opposite direction 

that m orning? 30
A . T h ere  was.
Q . O f  course, you did not see the train after it had struck 

you— you don’t know  the position o f the train, or anything 

about that ?
A . I don’t know  anything about that.
Q . O r the position of the car?
A . No:
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C R O S S - E X A M I N A T I O N .

B y  M r. B o u rg e o is :

Q . M r. B allinger, I w ant to show you this map, see if  
y o u  un d erstan d  it. T h is  is th e ra ilroad  le a d in g  to W o o d -
b u ry; W ood bury is up here at the righ t hand sid e; is that 
right ?

A . Y es.

Q. A n d  you were com ing along the road— you w ere go in g  
south, w eren ’t you ?

A . G oin g down tow ard M antua, yes.

Q . Y o u  w ere here, g o in g  down tow ard M antua ?
A . Y e s , g o in g  tow ard M antua.

Q . T h e  train w as com ing up in this direction and you w ere 
g o in g  in that direction, that is right, isn’t it?

A . N o, I w as g o in g  tow ard M antua.

T h e C o u rt: N o, no, get this straight, M r. Ballinger, you
" U  are w rong.

Q . T h is is M antua here.

A . T h a t is turned around w ro n g  then.

T h e  C o u rt: Gentlemen, you are not being helpful to the 
Ju ry  at all in using this map this way.

M r. B o u rg e o is : I  know , that is true.

30 T h e C ou rt: W ell, gentlem en, can’t w e get along?

M r. B orgeois: In ju st a second; I am h avin g  this map 
m arked so w e w on ’t have any confusion about it.

Q . N ow , this road runs to Cam den and this road runs to 
M antua ? ( Indicating on m a p ).
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A . N o, this road runs to M antua, as I understand. Y e s , 
that is right.

Q . T h is road runs dow n to M antua, the train  w as com ing 
in the direction o f  Cam den, w asn’t it, and you w ere go in g  in 
the direction o f M antua ?

A . G oin g  tow ard M antua?
Q . N ow , when you w ent down there a w eek a go  or tw o 

weeks ago, did you g o  to the same place you w ere w hen the 
accident happened on that same road? -

A . T h e  same road. 10
Q . A n d  you didn’t cross over the railroad, you stopped to 

make these observations before you cam e to the railroad ?
A . Y e s.
Q . A n d  then you made observations looking to the right, 

that w ay, up to Cam den, did you ?
A . L o o k in g  to the right, tow ard Salem .
Q . A ll  right, that is right, to  the righ t tow ard S a le m ; that 

is Salem  down here. T h en  I understand you to say there 
w ere obstructions to the vision ?

A . Y e s . 20
Q . A n d  how  fa r  could you see? Y o u  said you could 

see a train about four squares, g o in g  about four squares 
that w ay.

A . N o, not down this w a y ; I don’t know  hardly how  far 
that w ould go, about tw o sq u a res; about four squares for the 
train this w ay, but about tw o squares the train w as out of 
sight this w ay, by the obstruction o f these poles.

Q . W h at do yoou mean by about tw o  squares ?
A . A bou t tw o  squares like they are in the city.
Q . I don’t know  w hat they are here— are they five hundred 30 

feet— does that mean a thousand feet ?

M r. S to c k w e ll: A b ou t three hundred feet, I guess.

M r. B o u rg e o is : I f  your H onor please, I think your H onor 
m isunderstood w hat he said before. H e said he could see
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four squares down the opposite direction from  that from  
w hich the train struck him, but he could see up the track 
from  the direction in w hich the train came about tw o  squares.

T h e  C ou rt: In  other w ords, he could see tow ard W o o d -
bury four squares and tw o squares south, or tw o squares to 
the right.

M r. B o u rg e o is : B ut w hen he looked totw ard Salem  from  
1 0  w h ich  th is  tra in  w a s  ap p ro ach in g , he could  see ab o u t tw o  

squares. N o w , he d o esn ’t k n o w  h o w  m uch a sq u are is 
th e re ; I w ould like to know  w hat you mean by a square.

T h e W itn e s s : I mean like a square here in the city, it was 
about that, you know , but ju st w hat the distance w as, I 
can’t hard ly tell.

M r. B ou rgeois: D o you know , M r. Sm ith, w hat the city 
squares are here?

20
M r. S m ith : T h e y  run from  400 to  450 feet usually.

M r. B o u rg e o is : T hen  it w ould be from  800 to 900 feet.

T h e  C o u r t: M r. B ourgeois, i f  you w ant to use that map, 
possibly it can be put here som ew here. T h e  only easel w e 
h ave  seem s to  be in use  in th e o th er co u rt room .

M r. B o u rg e o is : I think it w ould be w ell if  it can be hung 
30 up like th a t; I think the ju ry  can see it plainly.

T h e C ou rt: N ow , that is north, is it, the top is north?

M r. B o u rg e o is : T h e  train, if  your H onor please, w as com -
in g  from  Salem  to Cam den, and he w as g o in g  from  W o o d -
bury to M antua, so he crossed in that direction and the train 
w as com ing up in that direction. (In d icatin g  on m ap).
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B y  M r. B ourgeois :

Q . M r. B allinger, I think you have been show n these pho-
tographs and they show  the situation ex istin g  there, don’t 

they?
A . N o, that photograph w asn’t  w ith the situation right.
Q . W h a t w as the trouble w ith that photograph?
A . T h a t  sh ould  h a v e  been ta k en  r ig h t w h e re  I w a s 

taken , u n d erstan d , b u t th is w a s ta k en  a litt le  d ifferen t 

from  that. 1 0
Q. T h e  one I show you w as taken 75 feet back from  the 

crossing, that is, righ t at the point o f this fence, i f  you re-
member, aw ay from  the track ; that w as w here the cam era 
w a s  a t th a t tim e and  th e y  to o k  a v ie w  d ow n  75 feet from  
here, tak in g  the view 1 around that w ay, down tow ard Salem ,
Just im agine yourself back there at a point in that fence 75 
feet aw ay from  the track, then that shows thè situation as it 

is there, doesn’t  it?
A . Y e s.
Q . A n d  the next one is taken from  a distance o f 5°  f eet ^0 

aw ay from  the track and looking tow ard Salem  ?

A . Y e s .

Q . T h a t show s as it is there, doesn’t it ?
A . Y e s .
Q . A n d  that photograph shows all the poles there are 

there, doesn’t  it ?
A . W ell, I suppose all the poles, yes, I can’t  say.
Q . A n d  I suppose this one I ju st show ed you, the one 

taken seventy-five feet aw ay, that shows the poles, too, 
doesn’t it?  30

A . Y e s.
Q . N o w , I show you another that wtas taken thirty feet 

from  th e  tr a c k ;  th a t sh o w s th e situ a tio n  w h e re  it  w a s 
taken , th ir ty  feet from  th e tra ck , d o esn ’t  it?

M r. S to ck w ell: Y o u  say it w as taken th irty  feet from  the 
track ?
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M r. B o u rg e o is : W ell, assume that it w as taken thirty feet 
from  the track, M r. B allinger, that shows the situation fair- 
1}’, doesn’t it ?

T h e W itn e s s : T h e  picture shows, yes.

Q . A n d  shows the telegraph poles that you speak of, 
doesn’t it?

A . Y e s , but that is not the righ t photograph yet.
10 Q . A ll  right, I have got some more.

T h e  C o u r t: W h at w as the third one— how far did you say 
that w as taken back, th irty and seventy what, M r. B ou r-
geois ?

M r. B o u rg e o is : T h irty , fifty  and seventy.

Q . N ow , there is o n e ; assum e that this w as taken 20 feet 
from  the tr a c k ; that shows the situation fairly, doesn’t it ?

2 0  A . N o, that does not show the situation right.

Q . W h at is there w ro n g  about it ?

A. That camera should set right back of these poles when 
it took the picture.

Q . O h, but you w eren’t right back o f the poles, w ere you, 
when you w ere struck ?

A . I w as com ing right along here, righ t in line w ith these 
poles.

Q . I know , but you could not be back o f the poles , very 
long, because the pole is only a foot in diam eter?

30 A . It w ouldn’t take me lon g to look there.
Q . Y o u  meaan to  say you looked right there ?
A . Y e s.

Q . Just when you w ere back o f  the pole ?
A . I looked right there.

Q . T hen you couldn’t see anything else but the pole, could 
you ?
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A. Nothing else,, I suppose..
Q. Did you select that place purposely to look?
A. No.
Q. Do you mean when you were passing along there in the 

car on that cold day that you looked for the train when you 
got right back of these poles ?

A. I looked for a train right along there, yes.
Q. And after you had looked and could not see on account 

of the poles, you did not look again, except you looked 
north? 10

A. Looked this way.
Q. In the opposite direction ?
A. Didn’t see nothing when I got right there, right close 

to the railroad, didn’t see nothing; just how far it is I 
couldn’t tell.

Q. If you had looked when you were just beyond these 
poles you could have seen, couldn’t you ? That is right, isn’t 
it?

A. Well, no; of course, I had to look this way.
Q. I know, but if you had looked south just before you had 20 

passed those poles that you say we should place the camera 
behind, you could have seen, couldn’t you ?

A. Yes, but I had to look this way.
Q. Now, if you had looked just before you came to those 

poles, you could have seen, couldn’t you ?
A. I did.
Q. Well, you were 75 feet away when you looked for the 

first time.
A. I didn’t see nothing.
'Q. Couldn’t see anything and you were 75 feet away the 30 

first time you looked, weren’t you ?
A. I couldnt say how far; no, I didn’t say 75 feet.
Q. Did you so state to Mr. MacDonald a few days after 

this accident happened?
A. I don’t remember that.
Q. You might have stated it and you might have been 

that?
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A. Yes.
Qr I am going to show you a statement— it seems to be 

signed by you— I don’t think there is any trouble about it. 
That is your signature, isn’t it?

A. Yes.
Q. That is your signature to the other page ?
A. Yes.
Q. Now, on the first page you said: “When I reached a

point 75 feet from the track I looked both north and south 
for an approaching train and I did not see any, neither did I 
hear any whistle blown or a bell ring.” That was correct at 
that time, wasn’t it? That is what you understood at that 
time?

A. That is what I understoood at that time.
Q. That was dated the 26th day of February— that is 21 

days after this accident happened— that is right ?
A. Yes.
Q. Then, Mr. Ballinger, at that time when it was fresh in 

your mind, your recollection was that when you were 75 feet 
away, you looked in both directions for an approaching train 
and didn’t see any?

A. Yes.

At this point a recess was taken until 1.15 o’clock P. M.

Hearing of matter resumed after recess, in the presence of 
counsel for the respective parties.

H A R R Y BALLINGER, resumed in cross-examination. 

By Mr. Bourgeois :

Q. Mr. Ballinger, I think I understood you to say that the 
th day of February was a cold day?

A. A  cold day, yes.
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Q. As a matter of fact, it was extremely cold, wasn’t it ?
A. Very cold, yes.
Q. And there was a strong wind blowing that day, too, 

wasn’t there?
A. Not strong, no, it wasn’t a strong wind.
Q. W asn’t it blowing twenty-six miles an hour, or don’t 

you call that a strong wind? ;
A. I don’t know hardly about that; it wasn’t strong, it 

wasn’t real strong.
Q. No, it wasn’t a gale, but the direction of the wind was 10 

northwest, wasn’t it ?
A. I think so, yes.
Q. So that— turn around so you can see this way if you 

will, please— so that while this train was traveling up this 
track and you were going down the Mantua road the wind 
was blowing the sound of the traain off in that direction, 
wasn’t it, toward the southeast?

A. Yes.
O. Away from you?
A. Yes. . 20
Q. How many curtains did I understand you to say you 

had down on your machine or, rather, had up on your ma-
chine ?

A. Had two, one on each side.
Q. Now, when you say “down,” you mean that they were 

lowered from the top ?
A. Lowered from the top.
Q. One on each side?
A. Yes.

1 3o
By the Court:

Q. You mean they were closed?
A. Down, yes, closed, pulled down.

By Mr. Bourgeois:
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Q. That had a tendency to close the car as far as those 
curtains went, didn’t it ?

A. Yes.
Q. Did you have both curtains down on the left hand side 

of the car ?
A. One curtain on each side.
Q. Now, how many times did I understand you to say you 

looked as you came to that crossing, four times ?
A. Four times, yes.

10 Q. Twice in each direction?
A. Twice in each direction, maybe more, but I remember 

that much.
Q. Now, when you made this statement to Mr. MacDon-

ald you undertook to tell him the truth, didn’t you ? You told 
him what you understood to be the truth ?

A. As near as I could; of course, I couldn’t tell him 
about the distance from the track, you know, I couldn’t tell 
him that; that was his idea.

Q. Did you tell him all of it, tell him everything about the 
20 accident, as far as you then recalled ?

A. As far as I could recall.
Q. You told him everything?
A. Everything that I knew.

Q. In other words, you didn’t attempt to conceal anything 
from him?

A. No.
Q. Was there snow on the ground that day?
A. Snow, yes.
Q. I show you a little photograph here and ask you if that 

30 looks like the country did on that afternoon as you were driv-
ing along ? This is the Mantua Road that you see right 
close to you, and you can see the track.

A. No, I can’t tell anything about those photographs.
Q. Well, you can see, can’t you, Mr. Ballinger, you can 

see the trolley track along here in the road and you can see 
the fence?
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A. I can see it on this photograph, yes.
Q. And you can also see the railroad track as it leads up 

across the picture ?
A. Yes, it looks like the rails.
Q. And you can see these corn shocks in the field there—  

they were there, weren’t they?
A. I don’t remember that.
Q. You don’t remember that?
A. No. ? 1ft
Q. Well, as far as you recall, does that look about as it did XV

that morning or that afternoon ?
A. I couldn’t answer.

Mr. Bourgeois: If the Court please, I want to have mark-
ed for identification this statement of Mr. Ballinger s.

The Court: It may be marked.

(Said statement marked as Exhibit P i for identification.) ^

Q. Did you have ear tabs down over your ears that day as 
you were driving along ?

A. I did not.
Q. But you were out exposed to the wind and the cold ?
A. Yes.
Q. I want to read this to you and ask you some questions 

about it: “ Statement of Mr. Harry B. Ballinger. I was 
driving”-----

Mr. Stockwell: Are you reading it all now, Mr. Bour- 30 
geois ?

Mr. Bourgeois: Yes.

Mr. Stockwell: Or just sections?

Mr. Bourgeois: No, I thought I would read it all, then
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question him  about some o f  it. (C on tin u in g.) “ 1 17  N orth 
Church street, M oorestow n, N . J .”

M r. S tockw ell: O ne moment. H as M r. B allin ger said 
he signed this?

T h e C o u r t: O h, yes. H e said he signed both sheets.

Q . (C on tin uin g.) “ I w as d rivin g an auto truck owned 
10 by M r. Pancoast, F ebruary 5, 1918, the date this accident 

occurred.”  T h a t is correct, I suppose?
A . Y es.

Q . “ T h e  accident happened about 1.20 P . M . T h e  car 
is a right hand drive.”  N ow , that made it, the car being 
a righ t hand# drive, that you w ere on the side o f the car 
n ext to the approaching train, didn’t it?

A . Y es.

Q . “ A n d  the curtain w as down on this side.”  N ow , that 
w ould mean the right hand side?

20 A . Y es.

Q . N ow , w as the curtain down on the righ t hand side?

A . Y es.

Q . “ B ut I could see very  clearly tow ard the south, the 
direction from  w hich the train approached. W h en I reached 
a point 75 feet from  the track I looked both north and south 
for an approaching train and did not see any, neither did 
I hear any w histle blow n fo r the crossing by the enginem an 
o f the train. A fte r  I reached a point 75 feet I could not 
see anything, and I w as unable to see approaching train until 

30 I got w ithin ten feet o f the track.”  N ow , did I understand 
you to say in your testim ony that a fter you had looked north 
and south w hen you w ere about 75 feet aw ay that as you 
came nearer the track you again looked north and south ?

A . A g a in  looked north anad south.
Q . A n d  how  far then w ere you from  the track?
A . W ell, I couldn’t tell exactly. N ot very  far.
Q . W e re  you w ithin the ten feet?
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A. No, I don’t think I was.
Q. Well, what was the object of looking north and south 

if you couldn’t' see anything?
A. On account of the sign up.
Qi. I understand, but you say that when you looked at a 

point when you were seventy-five feet away then you 
couldn’t see anything more until you got within ten feet. 
Now, what was the object of looking during that space if 
you could not see anything?

A. I always did. Always did w,atch the trains; always. 10
Q. Do you still contend that you could not see anything 

after you had come within seventy-five feet of the track if 
you had looked for it?

A. There is a place there, a certain distance you could not 
see anything. Yes.

Q. Do you mean to say that there was a space within this 
distance of seventy-five feet where you couldn’t see an ap-
proaching train ?

A. Yes.
Q. A n d  you told me this m orning that that space w as 20 

when you w ere righ t back o f this telegraph pole?

A. I suppose it must have been.
Q. You suppose it must have been?
A. Yes.
Q. Now, you were on the opposite side of the trolley road 

from the telegraph pole, weren’t you ?
A. Yes.
Q. What trolley line is that that runs along there?
A. To Mantua.
Q. And that is on the right hand side of the Mantua road ? 30
A. Yes, for a ways, then on the left.
Q. And you were about midway between the property 

line and the nearest trolley track, weren’t you, in the Man-
tua road?

A. I was right in the middle of the road, yes.
Q. Then you mean to say that when you came down at
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a point in the middle of this road back of this trolley pole 
that you were not able to see ?

A. I do.

Mr. Stockwell: You had better look at the map, Mr. Bal-
linger. He is pointing to the map.

Q. I say, when you approached this crossing and came 
to a point in the middle of the Mantua road in back of this

10  pole that you speak of, you were unable to see an approach-
ing train?

A. A  line of poles, it is.
Q. Now, which line of poles do you refer to as a line of 

poles ?
A. The big poles.
Q. Well, are they telegraph poles or telephone poles?
A. Now, I couldn’t answer that question. They are big 

poles, that is all I know. Whether they are telegraph or 
telephone I don’t know.

20 Q. Can you tell from the looks of this photograph which 
poles you have reference to, either of these, any of them? 
Maybe that will assist you.

A. No, them photographs doesn’t assist me.
Q „ Well, maybe this one that you looked at this morning 

will help you. Maybe this photograph that you looked at 
this morning will help you. Now, can you tell me which 
pole it was that obstructed your view ?

A. No, that doesn’t set right at all.
Q. It doesn’t?

30 A. No.
Q. How many cars were there in that train. Do you re-

member ?
A. I don’t know nothing about it. Didn’t see the train.
Q. You didn’t see the train?
A. No.
Q. This line of poles or this pole when you were within
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ten feet, as I understand, that is as near as you got before 
you saw it or could see ?

A. I don’t know exactly the distance, couldn’t say.
Q. Anyhow, you could not see the train because that tel-

egraph pole interposed?
A. I could not see the train.
Q. Then you proceeded, and you say, “At that time I was 

unable to prevent the collision.”  That is when you were 
within ten feet?

A. Yes. IQ
Q. “And the train ran into my machine.” Now, where 

did the train strike your machine, and where did your ma-
chine strike the train, do you know?

A. My car was on the track. Took the first drop, the 
front wheels on the track. I remember that slow going 
down on the rail, that is all I remember.

Q. Now, don’t you remember that your car struck the 
side of that locomotive?

A. No, sir.
Q. And didn’t even strike the front of it ? 20
A. No, sir.
Q. You don’t remember that?
A. No, I remember being on the rail.

Q. And you don’t recall that you never touched the pilot 
of that engine at all ?

A. I don’t know nothing about that.
Q. “The train struck the front of the machine. At ten 

feet from the track where I had my view I could see for 
about thirty yards down the track.” Now, just what did 
you mean by that? At ten feet from the track that would 30 
bring you beyond the poles ?

A. Well, I don’t know exactly; he wrote that out, you 
know. I don’t know exactly.

Q. I know, but then you read it over and you signed it?
A. I don’t know exactly, for I never measured it, any-

thing like that.
Q. Well, tell me, what did you mean?
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A. That was guess work, that is a ll; that was only guess 
work.

Q. You don’t mean to say that after you got inside of this 
line of poles, inside, nearer to the track, you know, that you 
could only see thirty yards, do you ? You could see further 
down than that, couldn’t you ?

A. See further down the track when you got on the track, 
yes.

Q. “The engine did not blow any warning blasts.” Now, 
10  do you mean that you know it didn’t or do you mean that 

you didn’t hear it?
A. He didn’t blow.
Q. How do you know, now ? There are only two ways 

to know.
A. Well, I was right there watching for it and didn’t hear 

it and it didn’t blow.
Q. Well, the wind was blowing in the opposite direction 

from you. It was blowing the sound from you?
A. Yes, but I was watching for it?

20 Q. A n d  it w as a strong wind. W h at do you mean by 
w atch ing for it, listening fo r it?

- A. Watching for the train and everything.
Q. You were not watching the steam come out of the 

whistle ?
A. No.
'Q. But you were listening?
A. I was listening and watching.
Q. Did you know that a train was due at that time ?
A . A rou n d  that time. Just exactly  w hat time I didn’t 

30 know .

Q. But you knew there was a train due about that time?
A. There was a train came along there somewhere about 

that time, a little earlier than that, I think.
Q. And how long had you been traveling over that road ?
A. About sixteen years.
Q. You were thoroughly familiar with the crossing?
A. Yes.
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Q. Did you ever have any difficulty in seeing trains be-
fore?

A. Never.
Q. Then you proceeded and you say, “The engine bell was 

not ringing.” How did you know that the engine bell wasn’t 
ringing ?

A. Because I didn’t hear it.
Q. Now, then, you did not see the bell stationary, did 

you?
A . Didn’t see nothing. 10
Q. Then all you know is you didn’t hear it and the wind 

was blowing the sound from you, yet you didn’t hear it ?
A. Yes.
Q. “I didn’t have any ear tabs on on the date in ques-

tion while I was driving the car. The train ran about a 
quarter of a mile before it was stopped.” Now, do you 
know how far the train ran ?

Ay I did not, only what I heard.
Q. Somebody told you that?
A. Yes. 20
Q. “Dr. Powell, of Moorestown, is attending me.” Is the 

doctor here ?
A. I don’t think so. No.
Q. “For a strained back and a sprained shoulder and 

nervous shock. M y doctor has seen me about ten times since 
the accident happened. The car was being driven about 
eight miles an hour.” That is correct, isn’t it?

A. Yes.

Q. “I can usually stop a car running at this rate within 
six feet.” ?

A. Yes.
Q. “And my brakes were in goood condition?”
A. Yes.
Q. Then you could stop your car in six feet and your 

brakes were in good condition so it would stop ?
A . Yes.
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Q. And you did not see the train until you were wtithin 
ten feet before you had the collision ?

A. I did not see the train.
Q. Oh, I thought you said you saw the train when it was 

about ten feet away?
A. I didn’t see the train.

Mr. Stockwell: He didn’t say that. He said all along 
that he never saw the train.

1°
Q. “And I was unable to see the approaching train until 

I got within ten feet of the track. At that time I was unable 
to prevent the collision, and1 the train ran into my machine.” 
So you did say you saw the train, didn’t you ?

A. No, I didn’t see the train. If I did I wouldn’t have 
been here.

Q. Do you mean to say your recollection about that is 
clearer now; that it was a year and a half ago?

A. Yes.
20 Q. Clearer now than it was a year and a half ago?

A. Yes, sir.

H A R R Y  B A L L IN G E R , Redirect Ex.

By Mr. Stockwell:

Q. Mr. Ballinger, is that statement which Mr. Bourgeois 
has referred to in your handwriting ?

A. No .
30 Q. Did you write that out?

A. No, I did not.
Q. Who is the man that came to see you ?
A. That is what I couldn’t tell. I couldn’t answer that.
Q. Where were you when he came to see you?
A. A t the store.
Q. Well, who suggested these statements that have been 

- put in here?
A. The man himself.
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By the Court:

Q. Was the statement read over to you or did you read 
it first before you signed it ?

A. No, “Take a sketch at it,” he said, so I did; looked it 
over a little bit.

Q. But what I ask you is, did he read it to you or did 
you read it before you signed it?

A. He told me to read it.
Qj. Did you read it? 10
A. Not all thoroughly, no.

By Mr. Stockwell:

Q. It is true you had no tabs on, isn’t it ?
A. Yes.
Q. And it is true the whistle did not blow as you stated 

in the statement?
A. Yes.
Q. And it is true the bell did not ring? 20
A. Yes.
Q. And it is true the train ran a quarter of a mile be-

fore—

Mr. Bourgeois: He said he didn’t know that. I object

to that and ask that it be stricken out, because he has said 
he didn’t know only what was told him.

Q. And your brakes were in good condition?
A. Yes. 30
Q. And your car otherwise in good condition?
A. Yes.
Q. Now, I ask you whether or not you saw the train be-

fore it struck you ?
A. No.
Q. When was your attention first called to any line of
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telegraph poles or telephone poles along this right of way? 
When did you first notice them ?

A. I have noticed them since the accident.
Q. You have told us you have noticed them.
A. That is since, you know; I knowed the line of poles 

was there any everything, but not to notice them thoroughly 
like I did this time.

Q. What do you mean by “this time” ?
A. After the accident.
Q - Well, you mean the time when you went, down there 

with Mr. Allen?
A. Yes.
Q. And over the crossing?
A. Yes, I know there was a line of poles there and you 

could not see very far up the road, see?
Q. Is there any crossing bell at that crossing?
A. No.
Qj. Are there any gates there ?
A. No.
Q. Is there any safety device of any kind to protect the 

crossing ?
A. Only a little sign, was all.
Q. A  signboard marking the railroad croossing ?
A. Yes.
Q. Along the railroad right of way toward Salem is there 

a house and other buildings ?
A. Yes.

Q. Near the railroad tracks ?
A. Yes.

30 Q . V isib le  in the picture?
A. Visible, those are in the picture.
Q. And beyond the house and outbuildings is there a 

patch of woods further down the road ?
A. That is, away from the crossing?
Q). Yes.
A. Yes.
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Q. Now, how far is it approximately froom the crossing 
to that house, do you know ?

A. About a hundred yards, isn’t' it ?
Q . About a hundred yards ? Well, how about the woods, 

are they clearly shown in the picture ?
A. They are dowtn back, back of the train.

By Mr. Bourgeois:

Q. Just one question, Mr. Ballinger: Do you mean to 10 
say that you drove down that track with a train coming al-
most directly toward you and never saw it until you got on 
the track?

A. That is what I say.
Q. Never saw it at all?
A. No.
Q. You were going down this Mantua road and the train 

was coming up here ?
A. Yes.

90Q. You were sitting on the right hand side right by the Ayj 
train?

A. Yes.
Q. And you came together and you never saw the train?
A. No.
Q. Well, were you asleep?
A. I don’t think I was.
Q. Do you think it was possible for you to have gone up 

there with a train right in front of you and not see it until it 
struck you?

A . It was in this case. 30
Q. I suppose you were careful, weren’t you, as you went 

along the road?
A. Yes.
Q. Careful to look and listen ?
A. Always.

- Q. And yet looking almost directly at the train when it 
was approaching, you did not see it ?
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A. No.
Q. Never saw it at all?
A. I did not.
Q. Now, what do you suppose induced you to say in this 

statement, “And I was unable to see the approaching train 
until I got within ten feet from the track; at that time I was 
unable to prevent the collission ?” Now, there you told Mr. 
MacDonald or practically told him, “I sawi the train when I 
was ten feet away and I could not then prevent the collision.” 

10  A. I never saw it.
Q. You never saw it?
A. No.

By Mr. Stock well:

Q. Did you tell Mr. MacDonald that you saw the train?
A. I did not.

20
W A LT E R  J. NOBLE, sworn.

By Mr. Stockwell:

Q. Where do you live, Mr. Noble?
A. Vineland, New Jersey.
Q. What is your business ?
A. Hauling, motor hauling.
Q. Was that your line of business on February 5, 1918?

30 A. No, sir, I was working for a party, doing the same kind 
of work.

Q. Well, were you using a truck or any other kind of au-
tomobile on February 5, 1918?

A. Using a truck.
Q. And were you in the vicinity of the crossing of the 

West Jersey & Seashore Railroad with the road leading from 
Woodbury to Mantua on that day?
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A. Yes.
Q. What time in the day, about?
A. I couldn’t say, I haven’t any idea exactly.
Q. You remember the day ?
A. I remember the day.
Q. All right; from what direction were you approaching 

the crossing?
A. I was coming from Mantua to Woodbury.
Q. And did you see Mr. Ballinger that day ?
A. Yes. 10
Q. Now, will you tell us just what happened at that 

crossing ?
A. Well, I was waiting for the train to pass.
Q. One minute, where were you waiting?
A. At the crossing.
Q. Were you in or out of your machine?
A. I was out, standing in front of my machine, warming 

my hands on the radiator.
Q. With your back or your face toward the radiator?
A. With my back to the radiator, with my hands behind 20 

me, facing Mr. Ballinger, or facing the railroad.
Q. Now, you were on the opposite side of the crossing 

from Mr. Ballinger then ?
A. Yes.
Q. Go ahead.
A. And I noticed this truck coming; it was coming very 

slowly. I was a little bit in doubt whether he was waiting 
for me or whether he was going to wait for the train, but 
just— it all happened within an instant— as his wheel came in 
contact with the track, that is the last I seen of him until the 30 
train had gone by, and I walked over to him and I asked him 
if he was hurt and I got no reply from him. I put my hands 
on him and raised him and he said, “That train never blew its 
whistle,” which I did not hear either.

Q. Did the whistle blow?
A. No.
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Q. Was there any kind of whistle, either danger whistle 
or ordinary whistle?

A. There "was no whistle or signal of any kind.
Q. Were you in a position to hear it if it had blown?
A. Well, I was within five feet of the railroad at the time.
Q. And you were on the opposite side of the crossing ?
A. On the opposite side.
Q. And if the wind had been blowing away from Mr. Bal-

linger would it have been blowing toward you ?
10 A. Yes, sir.

Q. Did the bell of the engine ring ?
A. No, sir.
Q. Was there any signal of any kind that you heard ?
A. No, sir.
Q. Did the train go by at a slow or rapid rate?
A. I should judge the rate that I travel when I am in a 

hurry, about thirty-five or forty miles an hour.
Q. And how far did it go before it was brought to a 

stop?
2 0  A. I should judge from a quarter to three-quarters of a 

mile?
Q. Did it go down to the patch of woods ?
A. Yes.
Q. Toward Woodbury?
A. Toward Woodbury.
Q. And after it had stopped, the accident had occurred, 

did they bring the train back?
A. Yes.
Q. How long after did they bring it back, right away?

30 A. Well, they were a few minutes getting started back; I 
at first thought they weren’t coming, then the conductor or 
brakeman or some of them, two of them, I believe, walked 
back part of the way.

Q. Did they have any difficulty getting the train started 
back ?

A. Quite some, I presume, from the length of time they 
were coming back.
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Q. You weren’t there, I don’t suppose—you don’t know 
the reason for that?

A. No, I wasn’t up there.
Q. There is no bell at the crossing and there is no flag-

man or gates?
A. No, sir.

The Court: There is no dispute about that.

Q. How did Mr. Ballinger approach that crossing—was 10 
he going at a rapid rate or was he approaching slowly or did 
he stop ?

A. Slowly, because I was under the impression the roadj 
were not open, it was only fit for one vehicle to go in these 
ruts, and traveling a distance—I came from Vineland and 
was going to Philadelphia—I presumed he was waiting for 
me to pull out and let him go by, therefore I was waiting for 
the train, and I thought he was waiting for me to come on, 
or he was slowing up for me to come on and pass him, there-
fore I know for that reason he was running very slowly. 20

By the Court:

Q. In what way did the collision take place—who was 
struck and how did that occur ?

A. The train struck the car, just simply turned the car, 
started back from where it came from, very near in that posi-
tion. t

Q. Could you tell how it struck it, whether it struck it on 
the front or side or how ? 30

A. As near as I can picture it, it struck his front wheel and 
just throwed him sideways; it looked as though it was struck 
twice, by the center of the train or locomotive or some part 
of the train.

Q. What part of the train do you think struck the front 
wheel ?

A. I imagine it must have been the step or cowcatcher or
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something there. I should just say the front wheels of his 
truck turned sidewlays, running parallel with the locomo-
tive.

Q. Had the autombile gotten on the track when the acci-
dent happened?

A. No more than that,. I don’t believe; the front wheels 
had just dropped. There was a gulley where the railroad 
had opened their line, and of course the snow had frozen and 
made a sort of a ditch.

10 Q. You mean right along the crossing, the track?
A. On the crossing of the track, and you had to drop that 

very careful.
Qj. Could you tell us exactly where the wheels of his car 

were when the contact took place?
A. Well, I couldn’t, not at the rate that locomotive was 

going, and I just could see him drop, and then of course the 
locomotive drove right on by.

By Mr. Stockwell:
20

Q. What became of the machine, where was that thrown ?
A. It was thrown all over, practically, to the side of the 

road, that is, on the roadbed of the railroad; it was thrown 
off of the railroad.

Q. Look at this map; this is coming up the railroad from 
Salem and this is Mr. Ballinger going down toward the 
crossing; you are coming this way, see? Now, where was 
the machine thrown by the accident?

A. Right above there, in that little V-shape here off to the 
30 side.

Q. Right in here (indicating on map) ?
A. Yes.
Q. Was it thrown over the crossing or was it left on the 

crossing ?
A. No, it was just deliberately turned back; where his 

front would be his back was.
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By the Court:

Q. But still on the road ?
A.' No, it was just off the main highway on to the little 

piece, the V in there where the railroads cross, just turned 
here right around, and of course the heaviest parts were left 
there.

By Mr. Stockwell:
10

Q. Did the whole machine remain intact or was it broken 
in pieces ?

A. No, more like kindling wood.
Q. Were the pieces scattered or were they-----
A. Yes, the pieces were scattered.

The Court: You claim the whole value of the machine?

Mr. Stockwell: Yes.
2 )

The Court: Is there any dispute about that, Mr. Bour-
geois ?

Mr. Bourgeois: I don’t think so.

The Court: Well, you need not multiply on things where 
they will not be controverted.

Q. You helped Mr. Ballinger up?
A. Yes. 30
Q. What was his condition when you left him?
A. Well, he was so he couldn’t talk; the only two things 

he said was that, “That train didn’t blow its whistle,” and, 
“There is one thing I would like to have, that is my little red 
ledger.” That is the only thing I heard from Mr. Ballinger 
until the time I left him.

Q. Then they took him on the train and you went away ?
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A. Took him on the train, and that was the last I seen him. 

CROSS-EXAMINATION.

By Mr. Bourgeois:

Q. Can you see this map back here ?
A. Yes.

10 By Mr. Stockwell:

Q. Just one minute; are you in a position to say whether 
or not the curtains on the front of Ballinger’s car were open-
ed or closed ?

A. I could just see these half curtains as he himself spoke 
of them, being familiar with trucks I recognized them to be 
just as he spoke of them being.

Q. In thej position as he described them ?
A . Yes.

20
By Mr. Bourgeois:

Q). This is the railroad leading from Salem up to Camden ?
A. Yes.
Q. This is the Mantua road leading from Woodbury to 

Mantua ?
A. Yes.
Q. Now, you were coming up through Mantua from Vine- 

land, I understand ?
30 A. Yes.

Q. You were on the same side of the road that Mr. Bal-
linger was on except you were on one side of the car track 
and he was on the other side—that is right, isn’t it ?

A. Yes.
Q. Now, was your car a right hand or a left hand drive?
A. I don’t know, what is a Ford? Whatever a Ford is, I

was.
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Q. Then I take it it was a left.
A. I drive it so little I don’t know.
Q. Now, yon were coming practically in the same direc-

tion the train was coming, weren’t you ?
A. No.
Q. You had to turn very far around over your shoulder 

in order to see a train? You see that acute angle? You 
were coming up in that direction toward Woodbury from 
Mantua ?

A. Yes. 10
Q. The train was coming up from Salem toward Wood-

bury?
A . Yes.
Q. Now, I want to know what it was that attracted your 

attention to this train coming on?
A. Nothing particularly; I seen the truck coming and I 

wanted an excuse to stop anyway, and I had to, first seeing 
the truck coming, then I noticed the train, and I got out and 
warmed my hands there while waiting for the train to pass 
me. 20

Q. Now, what was it that attracted your attention to the 
on-coming train?

A. The railroad crossing.
Q. Well, that wouldn’t make you------Did you look when

you saw the crossing, look down to see the train ?
A. Yes.
Q. How far down was the train at that time ?
A. Well, it was very close, I couldn’t say, roughly.
Q. Was it four) hundred feet, would you judge? That is 

a city block. 30
A. I presume it was that, yes.
Q. Was it two city blocks?
A. Well, I couldn’t say; I was standing there long enough 

for seven trains to pass me while on the crossing myself be-
fore this train came.

Q. Well, I thought you said you stopped there because you
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wanted an occasion to stop, you saw Mr. Ballinger coming 
and therefore you stopped ?

A. That was my principal thought and not the train.
Q. Then when you saw Mr. Ballinger coming you stopped 

and you waited there long enough for seven trains to have 
passed before this one came up ?

A. Yes.
Q. Now, how long would you judge that to be, how many 

minutes, two or three.?
1 0  A. Oh, no, it was all done within a few seconds.

Q. How much ?
A. A few seconds.
Q. A few seconds ? Do you think seven trains could pass 

you in a few seconds ?
A. I am speaking of the length of time it took for the ac-

cident to happen.
Q. Less than a minute, you think; do you think it was less 

than a minute or more ?
A. Oh, no, more than a minute.

20 Q. Then you stood here for more than a minute watching 
Mr. Ballinger coming toward you and seeing this train com-
ing up toward you?

A. Yes.
Q. Now, what did you do when you saw the train coming 

and saw Mr. Ballinger coming to warn him that the train 
was coming?

A. I undertook to put my hand up; I didn’t have time.
Q. Well, it wouldn’t take a minute to put your hand up, 

would it?
30 A. No, sir.

Q. What was it—what did you do or why didn’t you do 
something to warn Mr. Ballinger ?

A. I seen the train and seen Mr. Ballinger both coming 
and I presumed they were both going to come together.

Q. Well, didn’t you think Mr. Ballinger saw that train— 
didn’t you think he was going to stop ?

A. I don’t know whether he seen it or not.
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Q. Well, if you had thought he did not see it, wouldn’t 
you have warned him?

A. I don’t believe I would.
Q. You think you would have not?
A. I would have been too scared to try to.
Q. You think you would allow him to go right on into 

danger and get hurt probably rather than to warn him 
when you saw the train coming and saw him coming into 
it, would you?

A. If I had ample time probably I would have. 10
Q. Wouldn’t a minute be ample time for you to do that? 

Don’t you think a minute would be ample time—come, now,
Mr. Noble?

Mr. Stockwell: Oh, he has answered.

Q. Wasn’t the reason you didn’t warn him because you 
thought he was going to stop? Isn’t that the reason you 
didn’t warn him?

A. No, I believed that he was waiting for me to pass; that 20 
was my belief and idea; I never thought of him------

Q. Then you thought he wasn’t coming over the track; he 
was waiting for you to pass over ?

A. No, I was stopped, he wasn’t.
Q. I know, but you told me a moment ago or just now 

that you thought he was waiting for you to pass him ?
A. I didn’t say that, I don’t believe, because I was already 

standing still, and his car was moving.
Q. Well, you thought he was going to come over and pass 

you? 30
A. Exactly.
Q|. And you saw this train coming up at the same time ?
A. Yes.
Q. And you did not make any effort to stop him ?
A. No, sir.
Q. I understand you thought he was coming right on over 

that track ?
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A . Y e s .

Q . A n d  you  thou gh t the train  w as g o in g  to hit h im ?
A . T h a t is righ t, both o f  them , yes.

Q . A n d  you didn ’t say a w ord  to  him  or d idn’t do a 
th in g  to  prevent it?

A . N o, sir, nor I couldn ’t ; if  som ebody shot me I could n ’t. 
Q . N o w , that w as a cold d ay?
A . Y e s , sir.

Q . T h e  w in d  w as b lo w in g  hard ?
10 A . N o t so terrib ly  hard.

Qt H o w  m any m iles an hour, have you an y notion ?
A . N o.

Q . Y o u  say the w ind  w as b lo w in g  to w ard  y o u ; the w ind 
w as northw est, b lo w in g  the sound to w a rd  yo u ?

A . Y e s , sir.

Q . W o u ld n ’t the w ind have blow n that sound o ff  from  you 
all the tim e until the train  g o t im m ediately abreast o f  you  ?

A . I  don’t th ink so.

Q. T h a t is north and this is northw est (in d icatin g  on 
2 0  m ap) ?

A . I f  it had blow n loud enough I w ould  have heard it.
Q . B u t you don’t  kn ow  w h eth er it b lew  o r not on ly you 

didn’t  hear it ?

A . I  d id n ’t  h e a r  it.

Q : D id  you  look to  see w h ether an y steam  cam e out o f the 
w histle  or not, or d idn ’t you see the train  at that tim e ?

A . W e ll, because the trains as they run now — I ju st notice 
the sa fe ty  valve.

Q . N o , not as they run n o w ; I w an t to  kn ow  that particu- 
30 lar tra in  on that p articu lar day.

A . I w as p ictu rin g  one as I see them , as I seen that.
Q . I don’t w ant you to picture one as yo u  see th em ; I 

w ant to  kn ow  w h ether on that occasion you saw  steam  com -
in g  from  that train  ?

A . N o.

Q . Y o u  did not ? D id  you  look or d idn ’t you think------
A . I looked.
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Q . N o w , tell the ju r y  w h y  you  looked fo r  steam  com in g 
from  that train  ?

A . I  d idn ’t say  I  looked fo r  steam  com in g from  that train.
Q . I thought you did ?

A . N o, you asked me if  I did and I told you no.

(T h e  testim ony o f  the w itness on this point w as then read 
by the stenographer.)

Q . Y o u  say  that you did look and you didn’t see it?  10
A . Y e s .

Q . N o w , w h y  did you  look fo r  steam  or w h y  did you  look 
on that ooccasion ?

A . I had no particu lar cause to  look fo r  an yth in g, because 
I w as p erfectly  safe  m yself.

Q . A n d  at the tim e w hen you  looked you  saw  both the 
train  and also this m an ap proach in g the cro ssin g?

A . Y e s .

Q . N o w , w h y  did y o u  ta k e  y o u r  a tte n tio n  fro m  th is  

m an  a p p ro a c h in g  th a t c r o s s in g  o r  p la ce  o f  d a n g e r  to  lo o k  2 0  
fo r  ste a m , if  it w a s  c o m in g  o u t o f  th e  w h is t le  b o x ?

A . I d id  not.

Q . N o w , y o u  m ad e a sta te m e n t, I su p p o se , d id n ’t y o u , 

a b o u t th is  th in g ?  T h a t  is y o u r  s ig n a tu re , is n ’t  it?
A . Y e s ,  sir.

Q . A n d  th a t  a lso  ( s h o w in g  w itn e s s  p a p e r)  ?
A .  Y e s ,  sir.

Q . T h a t  w a s  m ad e on  th e .1 5 th  o f F e b r u a r y ;  th a t w a s  
ten  d a y s  a fte r  it  h a p p en ed , w a s n ’t  it?

A . A c c o r d in g  to  th a t, y e s .

Q . N o w , w h e re  w e re  y o u  w h e n  y o u  m ad e th a t s ta te -
m e n t?

A . W e s t  P h ila d e lp h ia .

Q . In  th e  p la ce  o f  y o u r  e m p lo y e r?

A . N o , s ir ;  a t m y  resid en ce .

Q . W h a t  tim e o f  d a y  o r  e v e n in g  w a s  it?

A . I b e lie v e  it  w a s  in th e e v e n in g .
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Q . H o w  lo n g  w a s  th e  g e n tle m a n  th e re  th a t  ca m e  to  
in te r v ie w  y o u ?

A . J u st lo n g  e n o u g h  to  fill th a t  o u t, as I can  rem em b er.
Q . T h e n  y o u  read  it o v e r  an d  s ig n e d  it?

A . I d id n ’t read  i t ;  he  s im p ly  a sk e d  m e q u e stio n s  and 
I a n sw e re d  th e m , is a ll.

Q . Y o u  m ean  to  s a y  th a t y o u  s ig n e d  th a t------

M r. S to c k w e ll :  W a it  a m in u te ; h e  d id n ’t co m p le te  
10 th a t. Y o u  did  w h a t?

T h e  W i t n e s s : I a n s w e re d  th em  as he a sk e d  m e.

Q . D o  y o u  m ean  to  s a y  y o u  s ig n e d  th a t  s ta te m e n t 
w ith o u t  r e a d in g  it?

A .  Y e s .

Q . N o w , th in k ?

A . H e  a sk e d  m e to  read  it  an d  I b e lie v e , if  I rem em b er 

r ig h t, I  to ld  him  it w a s  a ll r ig h t, th a t w h a t  I to ld  him  
w a s  th e  fact.

M r. B o u rg e o is : I am  g o in g  to  m ark this fo r  identifi-
ca tio n  E x h ib it  D  2.

(S a id  p a p e r  is  so  m a rk e d .)

Q . N o w , I u n d e rsta n d  y o u  to  s a y  th a t th e  tra in , th e 

fro n t p a rt o f  th e  tra in  s tr u c k  th e  fo re  w h e e l o f th e  car, 
th e  tr u c k ?

30 A .  Y e s ,  sir.

Q . A r e  y o u  q u ite  su re  a b o u t th a t?

A . O n ly  as I p ic tu re  it, th a t is a ll, on  th a t  d a y.

Q . D id n ’t  th e  a u to m o b ile  run  in to  th e  s id e  o f  th a t a u to -
m o b ile  o r ten d er, as y o u  p ic tu re d  it?

A . I  c o u ld n ’t sa y , no, n o t to  tu rn  it  th e  w a y  it  tu rn ed  it.

Q . T e l l  m e w h e th e r  y o u  did  n o t te ll th is  m an  th e  s ta te -

m en t I am  g o in g  to  read  to  y o u  an d  if  it  is  n o t a fa c t :
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“ O n  F e b r u a r y  5, 1918, I w a s  d r iv in g  a  F o r d  tr u c k  ca r 

o w n e d  b y  R ic h a rd  &  K e l ly ,  o f P h ila d e lp h ia , n o rth  on 

M a n tu a  a v e n u e , W o o d b u r y , w h e n  an a u to  tr u c k  o w n e d  

b y  T .  S . P a n c o a s t, o f  C a m d en , N e w  J e rs e y , w a s  s tr u c k  
b y  a n o rth  b o u n d  stea m  p a s s e n g e r  tra in  a t th e  M a n tu a  

a v e n u e  c r o s s in g  o f th e  S a le m  b ra n ch  o f th e  W e s t  J e r s e y  

&  S e a sh o re  R a ilro a d  C o m p a n y .”

A .  Y e s .
Q . T h a t  is a ll r ig h t  th a t  far, is n ’t  it  ?

A .  Y e s .
Q . “ I  s a w  th e  tra in  an d  cam e to  a sto p  a b o u t th ir t y  

fe e t  fro m  th e  c ro ss in g , b u t th e  tra in  did  n o t w h is t le  or 

r in g  its  b e ll.”  T h a t  is  r ig h t  th a t  fa r?

A .  Y e s .
Q . “ T h is  o th e r  tr u c k  th a t  w a s  s tr u c k  w a s  a p p ro a c h in g  

th e  c r o s s in g  a t  a sp eed  o f  a b o u t te n  m ile s  an  h o u r.”  Is  

th a t  r ig h t  th a t  fa r?
A . I d o n ’t  k n o w  w h e th e r  I to ld  him  th a t  o r  n o t ; if  I 

s ig n e d  fo r  i t  I  m u st.

Q . Y o u  s ig n e d  fo r  it.

A .  A l l  r ig h t.

Q . “ J u s t an  in sta n t b e fo re  th e  tra in  s tr u c k  th is  tru c k  

it v e e re d  s l ig h t ly  to  th e  le f t .”  Is  th a t r ig h t?  I t  tu rn ed  

a lit t le  to  th e  le ft , d id  it?

A .  W e ll ,  as I  th in k  o f  it. I th o u g h t n o  m o re  o f  it a t  

th a t tim e. T h e  lo c o m o tiv e  tu rn e d  th a t  tr u c k  in ste a d  o f  

th e  c a r  i ts e lf  tu rn in g .
Q . I am  a s k in g  y o u . T h is  is th e  sta te m e n t y o u  m ad e 

te n  d a y s  a fte r w a r d ?

A_. Y e s .  3 0

Q . N o w , I  am  a s k in g  y o u  w h e th e r  th e  c a r  i ts e lf  tu rn e d  

a l it t le  t o  th e  le f t  ju s t  b e fo re  it  w a s  s tru c k , lik e  th is  s t a t e -

m e n t s a y s ?
A . W e ll ,  y o u  see, th a t  m an  a sk e d  m e th o se  q u estio n s.

Q» Y e s ?
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A . A n d  o f course I an sw ered  them  as near as I could  
te ll a t th a t tim e.

Q . Y e s ;  then  as n ear as y o u  cou ld  te ll a t  th a t tim e 
w a s th a t th e car did ve e r a little  to  th e left. Is  th a t r ig h t?

A . H e  did, ju s t  an in stan t b efore  the tra in  stru ck , yes.
Q . T h e  tru ck  had veered  s lig h t ly  to  th e le ft. Is  th a t 

r ig h t ?
A . Y e s .
Q .“ I th in k  the d riv e r  sa w  the en gin e  ju s t  b efore  he w a s  

•̂0 s tru c k .”  Is  th a t r ig h t?
A . Y e s .
Q . “ I t  w a s  n ot th e en gin e  th a t s tru ck  him , b u t it 

seem ed  to be the fron t p a rt o f th e ten d er th a t cam e in 
co n ta ct w ith  the tru c k .”  Is  th a t r ig h t?

A . Y e s ,  sir.
Q . “ W h e n  th e  tra in  stru ck  th e tru ck  it tu rn ed  it up 

th e tra ck .”  T h a t  is r ig h t?
A . Y e s , ru n n in g  p ara lle l w ith  th e railroad .

Q . “ T h e  tru ck  had its w in d sh ie ld  in p lace, b u t th e sides 
w e re  e n tire ly  op en .”  T h a t  is as y o u  un d erstan d  it?

A . Y e s .
Q . “ T h is  m an had a good  v ie w  to  see th e tra in  if  he 

had looked  so u th w a rd .”  T h a t  is r ig h t, too?
A . Y e s .
Q . N o w , y o u  sa w  him  com in g. Y o u  cou ld  see him  

th ro u g h  th e w in d sh ie ld , co u ld n ’t y o u ?
A . I co u ld  see him  if  I had  looked  p e rso n a lly  for him . 

I d on ’t reca ll lo o k in g  ju s t  for him  e x a ctly .
Q . T h e n  y o u  d on ’t kn ow . Y o u  d id n ’t see  him  to  re- 

30 m em b er w h e th e r  he looked  or w h e th e r  he d id n ’t lo o k ?
A . N o , sir.
Q . B u t  y o u  th in k  if  he had looked  he could  h a v e  seen 

all r ig h t?
A . I d on ’t k n o w  w h e th e r  he cou ld  o r  not.
Q . W e ll, here y o u  seem  to  h ave  said  so : “ T h is  m an
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had a go od  v ie w  to see the train  if  he had looked  so u th -

w a rd .”
A . W e ll,  th a t is m y opin ion  o f i t ;  th a t is n o t his.
Q . N o , I am  n ot a sk in g  for his. I am  e x a m in in g  yo u . 

T h a t  is  all.

B y  M r. S t o c k w e ll:

Q . T h a t  sta tem en t is n ot in y o u r h a n d w ritin g , is it?

A . N o , sir. 1 0
Q . H a v e  y o u  seen it from  th e tim e he to o k  it up u n til 

the p resen t tim e?
A . N o, sir.

T h e  C o u r t : H e  seem s to assen t to n e a r ly  a ll o f it. H e 
sa y s  it  is co rrect. I t  d o n ’t m ake a n y  d ifferen ce w h eth er 
it  is in h is h a n d w ritin g  or n ot then, does it, if th a t is a 

fa ct?

20
M r. S t o c k w e ll : I w ish  to  ask  him  ab o u t th e speed o f "  

th a t train .

Q . I w a n t to  g e t  y o u r  ju d g m e n t n ow , M r. N o b le , as to  

the speed o f tfh e  train .

M r. B o u rg e o is :  I f  y o u r  honor p lease, he ask ed  him  
th a t on d irect exam in atio n  and he said  it  w a s g o in g  th ir-

ty-five  or fo r ty  m iles an hour.

Q . B efo re  th a t sta tem en t w a s  prod u ced  to  yo u , did y o u  30 
sa y  it  w a s  g o in g  ten  m iles an h o u r or th ir ty  m iles an 

hou r?

M r. B o u r g e o is : T h is  sta tem en t d on ’t s a y  th e  tra in  w a s 
g o in g  ten  m iles an hour. H e  said  th e au to m o b ile  w a s 

g o in g  ten  m iles an hour.
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M r. S to c k w e ll:  O h , I u n d erstan d  y o u  to  read it th at 
the tra in  w a s  g o in g  ten  m iles an hour.

Q . T h e re  is a sta tem en t here to  th e e ffect th a t th is  m an 
had a g o o d  v ie w  to  see the tra in  if  he had looked  so u th -
w ard . W e ll, w h a t w o u ld  h ave  been  h is p o sitio n  if  he 
had a g o o d  v ie w  so u th w a rd ?  I don ’t see a n y  sta tem en t 
here as to  th e p lace  M r. B a llin g e r  w a s  sup posed  to  be. 
W h e r e  do y o u  su p pose M r. B a llin g e r  w a s  a t th e tim e he 

1 0  w a s sup posed  to  h ave  a c lear v ie w  so u th w a rd  ?
A . I w o u ld  ju d g e  from  th e  w a y  I an sw ered  th a t w h en  

he ask ed  m e th a t question , as close  to  the ra ilroad  as I 
w as.

Q . H o w  clo se  w e re  y o u ?
A . T h e  statem en t sa y s  th ir ty  feet.
Q . Is  th a t co rrect?
A . A b o u t co rrect; yes, sir.

20
C . R I C H A R D  A L L E N ,  sw o rn .

B y  M r. S t o c k w e ll:

Q . M r. A lle n , y o u  are in th e office o f B le a k ly  &  S to ck - 
w e ll, a ren ’t  y o u  ?

A . I am .

Q . Y o u  d id n ’t h ave  a n y th in g  to do w ith  th is a ccid en t?
A . N o , sir.

30 Q . W e r e  y o u  req u ested  b y  m e to g o  w ith  M r. B a llin g e r  
d o w n  to  th is  c ro ss in g  in W o o d b u ry  here a fe w  d a ys a go  
o r  a w e e k  or so  a g o ?

A . I  w as.

Q . A n d  g o  o v e r  th e cro ssin g ?
A . ' I  w a s.
Q . A n d  g e t  th e co n d itio n  o f th e cro ssin g ?
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A . Y e s .

Q . N o w , w o n ’t  y o u  please g o  to  the m ap and in d icate  
w h a t ,,if  a n y, o b stru ctio n  is fu rn ish ed  b y  the lines o f te le -
g ra p h  or te lep h on e p oles to a person  w h o  is a p p ro a ch in g  
on th is M a n tu a -W o o d b u ry  road from  W o o d b u r y ?  N o w , 
exp la in  th at, w ill y o u ?

A . I w e n t d ow n  w ith  M r. B a llin g er, and on th e side 
to w a rd  W o o d b u r y  o r  g o in g  in th e sam e d irection  in 
w hich M r. B allin ger w as traveling at the time o f the 
a ccid en t, w e  stop p ed  th e car. A  tra in  w a s co m in g  from  
W o o d b u ry  o r  C am d en. A  sh o rt sp ace a fte r  it passed  the 
h ig h w a y  cro ssin g . I g u e ss  the tra in  had gon e p o ssib ly  
a h un dred  o r  a h un dred  and fifty  feet o v e r  th e h ig h w a y . 
I ran b a ck  e ig h t paces, m easured  th a t o ff a t the tim e, and 
th ere  w a s  a lin e  o f p o les form ed  p o ss ib ly  b y  a n y  one o f 
th ese poles, one th a t w o u ld  be p ro b a b ly  tw e n ty  fe et b a ck  
from  th e  ra ilroad  cro ssin g , co m in g  in line w ith  th e double 
line o f p o les ru n n in g  p a ra lle l w ith  th e ra ilro ad  cro ssin g , 
and fo r  a sp ace  o f p o ss ib ly  tw o  hun dred y a rd s  th a t train  
w a s o b stru cte d  b y  tw o  o r th ree poles.

Q . Y o u  m ean th e v ie w  w a s o b stru cte d ?
A . T h e  v ie w  o f the train . In  o th er w o rd s, th e train  

traveled a couple o f hundred yards before it came into 
v ie w  a g ain  w h ile  I w a s  sta n d in g  in th at one position.

T h e  C o u r t:  W h e r e  did he p lace  h im self th en ? ( T o  the 
w itn e ss .)  W h e r e  did y o u  sa y  y o u  w e re ?

T h e  W it n e s s : I w a s  e ig h t or nine paces from  the 
track. I cou n ted  them  o ff as I paced  them .

B y  th e C o u r t : *

Q . W h a t  h in d ered  y o u  from  se e in g?
A . T h e  line o f poles form ed  a b lin d  an gle.
Q . A n d  h o w  w id e  a sp ace did th a t co v e r?  B y  th a t I 

m ean, h o w  m uch freedom  o f m o vem en t had y o u  before

10

20

30
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y o u  c o u ld  see  e ith e r  p a st it  o r  b e fo re  y o u  re ach ed  it in  

th a t  s itu a tio n ?

A . I f  I  h ad  w a lk e d  on e  fo o t in  e ith e r  d ire c tio n  o r  a 

to ta l o f  tw o  fe e t  I c o u ld  n o t h a v e  seen  a n y th in g . B u t , o f 

co u rse , if  I h ad  g o n e  o u t o f  th a t  b lin d  a n g le  I p ro b a b ly  

m ig h t  h a v e  b een  a b le  to  see  th e  tra in . In  o th e r  w o rd s, 

th e  b lin d  a n g le  c o v e re d  a t le a s t  tw o  feet.

Q . O th e r w is e  y o u  co u ld  se e ?

A . W e ll ,  I s to o d  th e re  to  see  h o w  lo n g  th e  tra in  co u ld
1 0  g o ------

Q . Y e s ,  b u t an a u to m o b ile  th a t is m o v in g  d o es n ot 
s ta n d  th e re . I  w a n t  to  k n o w  h o w  lo n g , w h e th e r  y o u  

co u ld  see  w h e n  y o u  w e re  n o t in th a t p a rtic u la r  sp o t?
A . I im a g in e  y o u  co u ld .

Q . D id  y o u  lo o k  to  see?

A . N o.

B y  M r. S t o c k w e l l :

20 Q . W e ll ,  d id  y o u  m o v e  a lo n g  to  se e  w h e th e r  th e re  w a s  

a n y  o th e r  b lin d  a n g le  fo rm e d  b y  a n o th e r  p o le  on th e  M a n -

tu a  p ik e  an d  th o se  on  th e  ra ilro a d  ?
A .  I c o u ld n ’t  w ith  th a t  o n e  tra in , b e c a u s e  I sto o d  

w a tc h in g  th a t  t r a in ; th e n  I w a lk e d  up an d  s a w  th a t th e re  

w e r e  o th e r  b lin d  a n g le s . I  d id n ’t  t r y  th o se  w ith  an a c t-

u a l te st.

Q . N o t  w ith  th e  tra in . T h e  tra in  h ad  g o n e ?

A . B u t  th e re  w e r e  o th e r  b lin d  a n g le s .

30 B y  th e  C o u r t :

Q . W htere did  y o u  sta n d , M r. A lle n , w ith  re sp e ct to  th e  

ro a d ?  W h a t  p a rt o f th e  ro ad  did  y o u  sta n d  in ?

A . In  th e  m id d le  o f th e  road  ju s t  w h e re  M r. B a llin g e r  
to ld  m e  he h ad  sto p p ed  h is  tru ck .

Q . T o  th e  le ft  o f th e  stre e t ca r  tra c k ?
A . Y e s .
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C R O S S - E X A M I N A T I O N .

M y  M r. B o u r g e o is :

Q . M r. A lle n , y o u r  lin e  o f v is io n  is a s tr a ig h t  lin e, 
isn ’t  it?

A .  Y e s .

Q . W o n ’t y o u  ta k e  a sh e et o f p a p er o r a n y th in g  w ith  

a s tr a ig h t  e d g e  th a t y o u  w a n t, I d o n ’t  ca re  w h a t, and 

find  a p o in t, an  a n g le  in th e m id d le  o f th a t s tre e t, th a t 1 0  

ro ad  w h e re  y o u r  v ie w  is o b stru c te d  b y  th o se  p o les as y o u  
h a v e  te stifie d , an d  w h e n  y o u  find th a t p o in t p u t it  o n  th e  
m ap, a n y  p o in t y o u  w a n t?

M r. S to c k w e ll :  Y o u  m ean  a c c o rd in g  to  th is  m ap ?

M r. B o u r g e o is :  W e  w ill sh o w  th e se  p o le s  are  p ro p e rly  

d e lin e a te d  on th is  m ap, o f  th e  p ro p e r  size . I w a n t  y o u  

to  ta k e  a n y  p o in t a t a ll w h e re  y o u  w a n t  to  p u t it, w h e re  

y o u  sto o d , o r  a n y  p la ce  e lse  an d  s h o w  us h o w  it is p os- 2 0  

s ib le  fo r  th o se  p o le s  to  o b s tr u c t  a tra in  fo r  a  d is ta n ce  o f 
tw o  h u n d re d  y a rd s .

A . I d o n ’t  k n o w  th a t it  can  be d on e w ith  th a t  m ap, b u t 
it  w a s  d on e w ith  an  a c tu a l te s t  on th e  tra in .

T h e  C o u r t :  W h y  d o n ’t  y o u  do it on  th e se  p ictu res , 
g e n tle m e n ?  Y o u  h a v e  g o t  th e p ic tu re s  in ev id e n ce .

M r. B o u r g e o is : I f  he can  do it on  th e  p ic tu re , I w o u ld  30 
ju s t  as soon .

T h e  C o u r t : T h e  p ic tu re  w o u ld  be fa r  m ore  d istin ct.

M r. B o u r g e o is :  A n y  p la ce  a t a ll. Y o u  c a n ’t  sh o w  a 
s tr a ig h t  e d g e  on  a p ic tu re .
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T h e  W it n e s s : N o, b u t if  yo u  sh ou ld  stan d  at a poin t 
b a ck  here and  lo o k  d o w n  th a t tra ck  y o u  can see w h ere  
th ere  w o u ld  be one b lind  a n g le  form ed.

Q . N o, fo r a sp ace of tw o  hun dred  ya rd s. I can  see 
h o w  y o u  can  g e t  b a ck  on an a n g le  w ith  th ese p o les close  
en ou gh  to  them  so y o u  ca n ’t  see a n y th in g , b u t I w a n t 
y o u  to  sh o w  m e h o w  y o u  can g e t  in th e m iddle o f the 
road and g e t  c lo se  en o u gh  to one o f th ese  p o les to  ob- 

10 stru ct th e v ie w  o f th at tra ck  fo r s ix  hun dred  fe et?
A . T h e  po les ru n n in g  p ara lle l w ith  the ra ilro ad  cro ss-

in g  are sta g g e re d  to  a  certa in  ex ten t. T h is  o th er line o f 
p o les b e lo n g in g  to  th e P u b lic  S e rv ice , o f course, runs at 
a d ih edral an gle. T h e re  w o u ld  be one b lin d  a n g le  r ig h t 
in here. D o  y o u  w a n t it  m arked ?

Q . Y e s , a n y w h e re  a t all. N o w , w h ere  are y o u  g o in g  to  
stan d  ?

A . R ig h t  o ve r here.

20 T h e  C o u r t : M r. B o u rg e o is , isn ’t th a t re a lly  a m atter 

o f arg u m en t?

M r. B o u r g e o is : I w a n t him  to  p u t a p o in t there, 
w h e re v e r  he w a n ts  it. I f  he w ill p u t a p o in t there I th in k  
I can  do the rest o f th e argu m en t.

T h e  C o u r t:  W e ll, p u t y o u r  point.

Q . P u t  a p o in t in the m iddle o f th e road w h e re v e r  yo u  
30 w a n t it.

A . A ll  righ t. T h a t  w ill sh o w  the th eo retica l th in g. 
T h e  lin es are  n o t qu ite  stra ig h t.

Q . N o , le t m e a sk  yo u . Y o u  h a v e  m ade a p o in t in the 
m id dle o f th e  M a n tu a  road and y o u  h a v e  d raw n  a line 
in tercep ted  b y  tw o  poles, one o f the D e la w a re  &  A t la n -
tic  T e lep h o n e  C o m p an y  and the o th er a te le g ra p h  pole 
o f th e R a ilro ad  C o m p an y  ?
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A . Y e s .

Q . T h a t  b rin g s y o u  to w h a t p o in t?  E x te n d  th a t to 
th e  ra ilroad  track .

(W itn e s s  com p lies.)

Q . W h y  is th a t a  b lind  a n g le ?  W h y  ca n ’t y o u  see 
r ig h t in b etw een  the tw o ?  T h e re  is a sp ace th ere  th a t is 
a p p a re n tly  in tercep ted  o f  ab ou t 150 feet?

A . Y o u  are sta n d in g  d ire c tly  behind  th a t one pole! 1 0
Q . Y o u  are in th e m id dle o f th e road?
A . B u t d ire c tly  behind th a t one pole.

Q . N o, y o u  are not. Y o u  a re  o n ly  behind  th a t p o le  as 
to  one o f  th e lines there.

A . B u t  b y  lo o k in g  at a s tra ig h t line, even  a cco rd in g  
to  th is  m ap, th ere  is a b lind  sp ot here. I f  y o u  sh ift y o u r  
e ye  to  th e o th er side th ere  is y o u r  o th er line o f v ision .
A n y  p o in t b e tw e e n  th ese  tw o  lines o f v isio n  is b lank.

Q . O h , is th a t so?
A . Y e s . 20
Q . T h e n , if  y o u  w e re  to  stand , for in stan ce, to  stan d  

here and if  I lo o k  to w a rd  M r. M cD o n a ld , m y  v is io n  is 
o b stru cted . I f  I lo o k  b eyo n d  M r. N e u tze  m y  v isio n  is 
o b stru cte d  th ere, and th erefo re  m y  v isio n  is o b stru cte d  
b e tw e e n  ,the tw o , is it?

A . W h e n  th e sam e c o n v e rg in g  p oin t ex ists, ye s . I f  
th ere  is one p ole w h ich  is th e  b e g in n in g  o f the b lind  an gle  
in eith er d irection .

Q . D o n ’t y o u  k n o w  th a t is n ot tru e ?  N o w , look. 
W h e n  y o u  ta k e  th a t p o sitio n  y o u  s a y  y o u r  line o f v isio n  3Q  
is in tercep ted  b y  th e first p o le  there. T h a t  g o es in  a 
s tra ig h t line. T h e n  y o u  ta k e  an o th er line o f  v is io n  of 
an o th er pole, and d on ’t  y o u  see an o th er line w ill g o  rig h t 
b etw e e n  the tw o  r ig h t d o w n  th ere  and g iv e  y o u  a v isio n ?

A . M r. B o u rg e o is , a cco rd in g  to  y o u r  p resu m p tion  
there, you w ould have to be able to look through the first 
pole. T h e  first p ole w o u ld  h ave  to  be tran sp aren t.
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Q . N o, it  d o esn ’t.
A . I t  a b so lu te ly  does.
Q . Y o u  lo o k  to  th e side o f the first p o le ; on th is side 

o f one p ole and th a t side o f th e o th er?
A . I f  y o u  are lo o k in g  to  th e  side o f th e first pole yo u  

a re  n o t lo o k in g  in the an gle.
Q . A l l  rig h t, w e  w ill le t  th e ju r y  h a v e  the m ap and 

illu stra tio n s. T h e y  w ill b e liev e  y o u  if  th e y  can figu re  
th a t out.

1 0  A  Y o u  w o u ld  h a v e  to  be lo o k in g  th ro u g h  th e first 
pole.

Q . N o w , ca n ’t y o u  find an oth er p lace  on it?  Is th at 
the o n ly  p lace  y o u  can find?

A . T h a t  is th e o n ly  p lace  I located .
Q . T w e n ty -fo u r  feet back. T h a t  is ab o u t w h ere  yo u  

lo ca te  it, w a s n ’t it?
A . Y e s .
Q . N o, ca n ’t  y o u  find a p lace  th ere  in  th a t tw e n ty -fo u r  

fe et?
20 A . I th in k  th a t is one, isn ’t  it?

Q . E x te n d  y o u r  lin es a ll the w a y  to  the tra ck , if  yo u  
w ill?

A . S ta n d in g  at th e  sam e p oin t b a ck  o f th is  pole I th in k  
th e sam e con d ition  w o u ld  exist.

Q . Y o u  h ave  exten d ed  b oth  lin es all the w a y  to  the 
tra ck , h ave  y o u ?

A . A l l  the w a y  to  the track.

30
F R A N K  W . B E I R N S , sw orn .

B y  M r. S t o c k w e ll:

Q . W h e r e  do y o u  liv e ?
A . 1908 V e n a n g o  street, P h ilad elp h ia .
Qj. W h at is your business ?
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A- A s s is ta n t  sales m an ager, W h ite  C o m p an y, au to m o -
bile  tru ck s.

Q . Y o u  are in the au tom obile  b u sin ess?
A . Y e s .

Q . D id  y o u  h a v e  k n o w le d g e  o f the ca r w h ich  M r. P a n -
co a st o w n ed  in, 1918, F e b ru a ry  o f th a t y e a r, a W h ite  car?

A . Y e s , sir.

Q . A r e  y o u  in a  p o sitio n  to  sa y  w h a t th e con d ition  o f 
th a t car w a s  in F e b ru a ry , 1918?

A . Y e s , sir. " ^ 0

Q . W h a t  y e a r  m ake w a s th a t ca r?

A . 1912 m odel. I t  w a s so ld  to  him  in the m iddle p art 
o f 19 11, b u t it  w a s a 1912 m odel, a m odel p u t ou t a b o u t 
h a lf  a y e a r  ahead.

Q . A  n e w  car?
A . Y e s .

Q . W h at is the price o f that car now  ?

A . T h o s e  cars sold  for $3,000 fo r  th e ch a ssis  and the 
typ e  b o d y  he p u t on  it w o u ld  sell a t th a t tim e for ab ou t 
$475. I  d o n ’t  k n o w  w h a t he paid  fo r  it. T h a t  w a s  a d if- 20 
feren t order, fo r th e bod y.

Q- $475 co vered  th e sp ecia l b o d y  th a t w a s  on th is ca r?
A . Y e s .

Q . D o  y o u  k n o w  w h a t con d ition  the ca r  w a s  in in F e b -
ru a ry , 1918?

A . In  go od  ru n n in g  condition .

Q . H a d  it been  o v e r  th ere  fo r  o v e rh a u lin g ?
A . Som e tim e previous to that, I think a fe w  months, 

it  had  been  o v e r  th ere  and had a co m p lete  n e w  rear a s-
se m b ly  p u t in, a rear a x le  h o u sin g , rear g e a rs  o f a n o th er 3() 
typ e.

Q . In  w h a t o th er resp ects  w a s  th e con d ition  o f th e car?
A . A s  fa r  as I k n o w  good.
Q . I w a n t to  k n o w , if  y o u  k n o w ?

A . I o n ly  k n o w  from  record s on ou r b ooks th a t he w a s  
c o n tin u a lly  re p la c in g  p arts as th e y  w o re  out.
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Q . W h a t  w a s  th e life  o f th a t car?
A . (The life  o f th e ca r?
Q . W h a t  sh ould  it  h a v e  been e x ce p t for th e accid en t?
A . T h e y  v a r y  a g re a t deal. W e  h ave  som e record s o f 

cars th a t h a v e  go n e 300,000 m iles. I t  is p r e tty  h ard  to  
d eterm in e ju s t  w h a t the life  o f th e ca r w as.

Q . W e ll,  in the con d ition  th a t car w a s  in in 1918, w h a t 
w a s  th e fa ir  v a lu e  o f th a t car, in F e b ru a ry , 1918?

A . I w o u ld  s a y  a p p ro x im a te ly  $2,500.

T h e  C o u r t:  I t  w a s to ta lly  d estro yed , w a s  it?  H ad  it 
no v a lu e  ?

M r. S to c k w e ll:  I th in k .th a t  w ill be ad m itted . I w a s 
g o in g  to  sh o w  th a t th e R a ilro a d  C o m p an y  to o k  th e  car 
a w a y  on th e ir  o w n  flat car. I t  has n e ve r been  retu rn ed  
to  us. T h e y  carted  it a w a y  as ju n k .

20
C R O S S - E X A M I N A T I O N . 

B y  M r. B o u rg e o is  :

Q . M r. B eirn s, d on ’t y o u  h a v e  a re g u la r  fixed  p rice  for 

cars, used  cars?
A . N o , sir.
Q . O f  different years?
A . N o, sir.
Q . N o  trad in g-in  va lu e  o r  a n y th in g  o f th a t so rt?

A .  N o , sir.
3Q  Q . D o  y o u  w a n t us to  u n d erstan d  th a t a W h ite  car 

th a t has been  run seven  y e a rs  th a t co st $3,45° is still 
w o rth  $2,500?

A . Y e s ,  sir, to  th e m an th a t ,is  u s in g  it.
Q . F o r  th e m an th a t is u s in g  it?

A . Y e s .
Q . O h , I don ’t m ean that. I m ean in the m a rk et?
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A . I d o n ’t k n o w  w h a t it w o u ld  b rin g  in the m arket.
Q . W h a t, in y o u r  ju d g m e n t, w o u ld  it b r in g  in the 

m ark et ?

A . A t  a  secon d -h an d  sa le?

Q . Y e s , a t a second -hand  sale, or as a second -hand  
car?

A . I t  a ll depends. I f  it is a t a forced  sa le  it is g o in g  
to  b r in g  a lo w  price. I f  a m an finds a cu sto m er w h o  
w a n ts  th a t p a rticu la r  ty p e  o f tru ck  it w ill b r in g  m ore 
m on ey. 1 0

Q . N o, I  don t  m ean a forced  s a le ; I m ean w h a t th at 
tru ck  is fa ir ly  w o rth  in the m ark et co n sid erin g  the fact 
th a t it  has been run for seven  y e a rs  and co st $3,450 n ew  ?

A . I t  w o u ld  be w o rth  $2,500.
Q . In  th e m a rk et?
A . Y e s ?

Q . A  secon d -h an d  ca r?

A . Y e s , sir, in  as go od  con d ition  as th a t ca r w a s, and 
d o in g  th e w o rk  th a t th a t ca r  w a s  d o in g  e v e ry  day.

Q . H a v e  y o u  kn o w n  a n y  to  sell for th a t p rice?  20
A . Y e s .

Q . W h e n  and w h ere , n ow , th at h ave  been run for 
seven  y e a rs ?

A . I can’t tell you o ff hand.

Q . T h a t  h a v e  been run fo r seven  y e a rs?
A . Y e s .

Q . W e ll,  w ill y o u  tell m e one, even  a W h ite , a fte r  it 
has been run  fo r seven  y e a rs  th a t co st $3,450 n e w  and 
a fte r  seven  y e a r s ’ w e a r  th e tru ck  had sold  for $2,500?

A . I ca n ’t  re ca ll a case  o f p a rticu la r  people w h o  b o u g h t 30 
o r  so ld  a tru ck , b u t w e  had such  a case  in ou r co m p an y 
ab o u t a y e a r  and a h a lf a g o  or tw o  y e a rs  ago.

Q . O n e  case?
A . Y e s .

Q . A n d  th a t p laces the v a lu e  on cars, does it?
A . N o, a b so lu te ly  not. I to ld  y o u  before. I am  plac-
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in g  m y  va lu e  p rim a rily  on the va lu e  to  M r. P an co ast. 
Y o u  h a v e  no w a y  o f ju d g in g  in th is  co u rt room  ju s t  w h a t 
the v a lu e  o f a second -hand  car is. I t  a ll depends on h o w  
m uch a cu sto m er w a n ts  a second -hand  car.

Q . Y o u  d on ’t m ean th is ju r y  to  u n d erstan d  from  y o u r 
te stim o n y  th a t y o u  in d iv id u a lly  w e n t all o ve r th a t car, 

do y o u  ?
A . N o, sir.
Q . Y o u  d on ’t  k n o w  its con d ition , do yo u , e x ce p t from

1 0  the fa c t th a t it  w a s o ve rh a u le d ?
A . N o t from  m y  o w n  k n o w led g e  o f see in g  the car at 

th e tim e o f th e accid en t.
Q . I t  has been  overh au led  in y o u r  sh op ?
A . I t  has been  o verh a u led  in ou r shop from  tim e to 

tim e, rep lacem en ts m ade from  tim e to  tim e.
Q . D o  y o u  k n o w  h o w  m an y m iles it had  run?
A . O n ly  from  M r. P a n c o a s t’s s a y  so.

Q . T h a t  is  h e a rsa y?
A. Yes.

20 Q. D o  y o u  k n o w  if m a n y cars run 300,000 m iles ?

A . Q u ite  a few .
Q . Is n ’t it  a  fa c t th a t th ose  few , a fte r  th e y  h a v e  run 

th a t lo n g  d istan ce, go  to  p ieces. G o to  p ieces a ll a t once ?

A . N o , sir, n ot th e W h ite .
Q . T h e y  don ’t  g o  to  p ieces a ll a t  once ?

A . N o.
Q . Som e p a rts  w e a r  o u t q u ick er th an  o th ers?

A . Y e s .
Q . W h a t  is th e life  o f  th e  W h ite  car?

30 A , J u st w h a t do y o u  m ean b y  the life  o f it?
Q . H o w  m a n y y e a rs  do y o u  con sid er a W h ite  car 

co u ld ------
A . Y o u  ca n ’t m easu re it in years.
Q . H o w  m a n y m iles?
A . W e ll, it a ll d epen ds on w h a t yo u  base the life  o f the

ca r on.
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Q. W e ll,  I am  a sk in g  yo u , h o w  m a n y m iles do y o u  base 
it  on?

A . W h a t  do y o u  m ean b y  the life  o f a car?

Q , T h e  n u m ber o f  m iles the car w ill m ake, an o rd in a ry  
car, n ot a sp ecia l car?

A . I t  w o u ld  run in d efin itely  if th e  rep lacem en ts w e re  
m ade a s the p arts w o re  out.

Q . T h a t  is, a n ew  c a r ;  to  rebuild  them , y o u  m ean?
A . N o, I d on ’t m ean rebu ild  th e m ; as th e b u sh in g  

w e a rs  out to  rep lace it  or a n y  o th er p art o f th e car w e a rs  1 0  
o u t and it is replaced.

B y  th e C o u r t :

Q . M r. B eirn s, there  is so m e th in g  k n o w n  as the life  
o f  a car, isn ’t th ere?

A . W e ll, it  is v e r y  indefinite, y o u r  H on or.

Q . T h a t  m a y be, b u t d o n ’t a u to m o b ile  m en h a v e  som e 
idea and don ’t th e y  g iv e  som e ap p ro x im a te  life  to a car?

A . T h e  n earest th a t our en g in eers— if y o u  w ill p erm it 20 
m e to  in tro d u ce  them  into  th is su b je ct— h a v e  e v e r  com e 
in a lo g ica l w a y  to d eterm in in g  th e life  o f a  ca r is until 
such  tim e as y o u  h ave  sp en t in rep airs and rep lacem en ts 
th e o rig in a l p rice  of th e car. T h a t  is as n ear as th e y  can 
d eterm in e the life  o f th e  car.

Q . Is n ’t the life  o f a cdr un til it no lo n g e r p a ys to re-
p a ir  it?  Is n ’t th a t the life  o f  th e ca r?

A . Y o u r  H o n o r, th e q u estion  o f it  b e in g  repaired  rests 
so le ly  w ith  the ow n er. T h e  fa c t is if it is rep aired  th e car 
w ill run ju s t  as m a n y m iles a d a y------  gQ

Q . I t  is a com m ercia l question  w h e th e r  it w ill p a y  to 
rep a ir it?

A . I t  is a com m ercia l q u estion  w h e th e r  it w ill p a y  to 
p u t so m uch m o n ey in repairs or b u y  a n ew  car.

Q . I s n ’t th a t th e life  o f th e car, w h en  it reach es a p o in t 
w h ere  it  does not p a y  to  repair it?
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A . N o, in ou r opinion it is w h en  y o u  h a v e  sp en t in re-
p lacem en ts as m uch as the o rig in a l p rice  o f the car.

Q . Y o u  m ean it is lo n g e r than  th a t?
A . I t  a ll depends.

Q . W e ll,  w o n ’t y o u  a n sw e r m e, p lease. I am  tr y in g  to  
g e t  som ew h ere. W o n ’t  y o u  a n sw e r?

A . L o n g e r  th a t w h a t, y o u r  H o n o r?
Q . L o n g e r  th an  it p a y s  to  rep air it?
A . Y e s , I w o u ld  s a y  so.

10 Q . I s  seven  y e a rs  co n sta n t u sa g e  a go od  life  o f a tru ck ?
A . D e p e n d in g  on its m ileage, y o u r  H on or. I f  he has 

o n ly  run 12,000 m iles it  is n ot v e r y  m uch.

Q . Y o u  un d erstan d  w h a t I said, co n sta n t u sage, re g -
u lar u sage, ju s t  such  use as a tru ck  g e ts?

A . T h a t  is n ot a lo n g  life  for a car.
Q . W h a t  is it?
A . A s  I------

Q . W e ll,  if  y o u  are here as an exp ert, g iv e  us so m e-
th in g  defin ite?

20 A . W e ll,  yo u  m a y  call co n sta n t u sa g e  o f a car fifteen  
m iles a day.

Q . Y o u  k n o w  w h a t I m ean, don ’t y o u ?
A . I am  tr y in g  to  d efferen tiate  b etw een  m ileage  and 

years.

Q . A  tru c k  th a t g o es  on the stre e t is inten ded to  be 
used, isn ’t it?

A .  Y e s .

Q . A n d  it is used  re g u la rly , as a rule, isn ’t it?
A . Y e s .

30 Q . A n d  th ere  is som e cu stom  ab o u t it, isn ’t th ere?
A . Y e s .

Q . A n d  re g u la r ity ?
A . Y e s .

Q . N o w , based  on that, w h a t is the life  o f  a tru ck ?
A . I w o u ld  s a y  ten  to  tw e lv e  years.

Q . A l l  r ig h t, th a t is so m e th in g  definite, and th is 
had seven  o f th em ?

car
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A . Y e s .

B y  M r. S t o c k w e ll:

Q . W o u ld  y o u  sa y  th a t the life  o f the car w a s from  
ten  to  tw e lv e  y e a rs  w h en  the rep lacem en ts had  been  
m ade w h ich  had been  m ade on th is ca r?

A . I am  ju s t  f ig u rin g  as a so rt o f p ro p o sitio n  th a t 
tw e lv e  y e a rs  is a g o o d  life  for a car to  live , b u t in tw e lv e  
y e a rs  the ca r has u su a lly , if  it has been g iv e n  cu sto m a ry  1 0  
usage, run its one hundred and fifty  to tw o hundred 
thousand.

Q . W ith  the rep lacem en ts th a t h ave  been  m ade on th is 
car, th e  con d ition  in w h ich  it w a s in 1918, h o w  lo n g  w as 
th a t fit to  ru n ?

A . I w o u ld  s a y  th a t w o u ld  h a v e  been fit to  run  quite 
a fe w  y e a rs  m ore, b ecau se  th e rep lacem en ts he had m ade 
on th a t c a r  had n o w h ere  near com e up to  th e o rig in a l 
price o f the car.

Q . W a s  th ere  a n y  ad van ce  in th e p rice  o f cars b etw een  20 
the tim e a t w h ich  th is w a s p u rch ased  and 1918?

A . Y e s .
Q . H o w  m u ch ?

A . O n  th a t p a rticu la r  m odel— th a t is on the ch assis?
Q . Y e s . H o w  m uch on the b o d y ?

A . W e ll,  I presum e the b o d y  w o u ld  h ave  co st about 
$150 m ore.

Q . A b o u t  $450?
A . Y e s .

30
B y  M r. B o u r g e o is :

Q . H o w  m a n y  m iles a d a y  does a tru ck  u su a lly  used 
in b u sin ess co m m e rcia lly  ru n ?

A . S ix ty  o r e ig h ty . I t  va ries  b etw een  s ix ty  and e ig h ty  
m iles.

Q . E ach day?
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A . Y e s .

Q . E ig h ty  m iles w o u ld  m ake 24,000 m iles a y e a r  and 
200 m iles w o u ld  m ake e ig h t y e a rs  in stead  o f  tw e lv e .

A . T w o  h un dred  m iles?

Q . Y e s , y o u  said the life  to  be ab o u t one hun dred and 
s ix ty  to  tw o  hun dred  th ou san d , and a h un dred  and s ix ty  
th ou san d  m iles w o u ld  m ake a little  less  th an  seven  yea rs. 

A . Y e s .

10 -------------------

T H O M A S  P A N C O A S T ,  sw orn .

B y  M r. S t o c k w e ll:

Q . Y o u  are  th e p la in tiff or one o f th e p la in tiffs  here?
A . Y e s .

Q . Y o u  are the o w n e r of the W h ite  tru c k  in q u estio n ?
A . Y e s .

20 Q . A n d  M r. B a llin g e r  w a s  em p lo yed  b y  y o u ?
A . Y e s .

Q . N o w , te ll m e w h a t w a s  the con d ition  o f th is W h ite  
tru c k  in  F e b ru a ry , 1918?

A . W e ll, th e  con d ition  w a s  v e r y  good , as a n y  p a rts  o f 
th e tru ck  w h ich  had im p ro p e rly  w o rn , w e  w o u ld  h a v e  it 
sen t o v e r  to  rep a ir and fix. I tried  to  keep  th e  car in 
p re tty  g o o d  con d ition , b ecau se  if y o u  le a ve  on e little  p art 
go , w h y , it  w ill tak e  m ore, and I a lw a y s  tried  to  keep  it in 
g o o d  cond ition .

30 Q- W e ll,  I w a n t to  k n o w  w h e th e r  it w a s  in go od  ru n -
n in g  o rd er a t th a t tim e ?

A . I t  w a s  in g o o d  ru n n in g  ord er, yes.
Q . W a s  th e b o d y  in  go od  co n d itio n ?
A . T h e  b o d y  w a s  in g o o d  con d ition , yes.
Q . W a s  it  a sp ecia l b o d y ?
A . A  sp ecia l b o d y, yes.
Q . N o t th e re g u la r  sto ck  b o d y?
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A . N o , no s to c k  b od y.

Q . W h a t  is M r. B a llin g e r ’s co n d itio n  n o w ?
A . W e ll,  M r. B a llin g e r  is so rt o f n ervo u s. H e  isn ’t 

lik e  he used  to  be.

Q . W e ll,  h o w  does th a t sh o w  its e lf?  In te rfere  w ith  his 
b u sin ess a t a ll?

A .  W e ll,  som e, in th e  w a y  o f his g e tt in g  around. H e  
d o esn ’t  seem  to  be ab le  to  qu ite  c o v e r  the g ro u n d  he 
used  to.

Q . W e ll,  g o in g  b a ck  to  th e tim e o f  th e a ccid en t, w a s  10 
he la id  o ff for so m e p erio d ?

A . Y e s ,  h e  w a s  o ff for ab o u t tw o  w eek s, q u ite  tw o  
w e e k s, th en  I p u t a M r. E ld re d g e  on to  run th e  ca r  and 
ta k e  him  around. T h a t  is, I fe lt th a t he w o u ld  h a v e  to  
h a v e  so m eb o d y, th a t he w a s  in th a t c o n d it io n ;,y e t  I had 
no m an th a t k n e w  the rou te, so he w e n t a lo n g.

Q . T o  sh o w  th e rou te, y o u  m ean?

A . T o  sh o w  th e  ro u te  and c a rry  in th e g o o d s and p ra c-
t ic a lly  do th e  w o rk  fo r ab o u t th ree  w e e k s.

Q . W a s  he in  a con d ition  to  run  th e  tru c k  h im self?  20
A . H e  didn’t  run  th e tru c k  h im self, no.
Q . I sa y , w a s  he in  a co n d itio n  to  run  th e tru c k  ?
A . I  w a s  a fra id  not, and I d id n ’t le a v e  him  run th e  

tru ck , b u t a t th e end o f th ree  w e e k s  M r. E ld re d g e  le ft  m e 
and M r. B a llin g e r  th o u g h t he co u ld  ta k e  th e tru ck  and 
g o  ahead, w h ich  he has done since.

Q . H a s  he co ve red  th e  en tire  route  he co ve red  b e fo re ?
A . N o , h e d o esn ’t g e t  a ll o v e r  i t ;  he is d o in g  b e tter  

la te ly  th an  he did. H e  d o esn ’t g e t  a ll o v e r  it.

Q . N o w , y o u  w e re n ’t  th ere  at the tim e o f th e a ccid en t, 3 0  
w e re  y o u ?

A . N o , sir.

Q . W h e n  did y o u  g e t  d o w n  to  th e cro ssin g ?
A .  T h e  n e x t m orn in g. I d o n ’t ju s t  k n o w . I sup pose 

so m ew h ere  nine or ten  o ’clock .

Q . H o w  soon did y o u  g e t  w o rd  o f th e  a ccid eh t?
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A . T h e  sam e aftern oon .
Q . T h e  sam e aftern oo n ?

A . Y e s .
Q . D id  y o u  send so m eb o d y d o w n  to  sa lv a g e  the 

can d ies ?
A .  I sen t tw o  m en d o w n  for the ca n d y, yes.
Q . W h o  did y o u  send?
A . M r. E ld re d g e  and M r. B a llin g e r. B a llin g e r ’s 

broth er.
10 Q. A n d  did  th e y  reco v er a n y  co n sid erab le  p ortion  o f it ?

A . W e ll, th e y  g o t v e r y  n ear all o f it.
Q . H o w  m uch ca n d y  w a s  lo st?
A . I th in k  ab o u t— I cou n ted  seve n ty -o n e  d o llars and 

som eth in g.
Q . W h a t  w a s  the v a lu e  o f  th e ca n d y  in the car?
A . W h a t  w a s  the v a lu e ?
Q . Y e s .
A . I th in k  th ree h un dred  and som e d ollars. N o w , I 

ca n ’t ju s t  rem em ber.
2° Q. I am showing you a memorandum'-------

T h e  C o u r t:  Is th ere  a n y  d isp u te, M r. B o u rg e o is , as to 

the lo ss o f th e ca n d y ?

M r. B o u r g e o is : N o.

T h e  W it n e s s : I th in k  w e  did p re tty  g o o d  w ith  the 

can d y. I co lle cted  all b u t se v e n ty  d o lla rs ’ w o rth .

30 Q- W h e n  y o u  g o t d o w n  th ere  th e n e x t m orn in g, w h e re  
w a s  th e tru c k — w h a t w a s le ft  o f th e tru c k  ?

A . T h e  tru c k  w a s  rem oved.
Q . W h e r e  w a s  it?  D id  y o u  see it?
A . I sa w  th e b o d y  in th e y a rd  and the ch assis, th e 

w heels, part o f it I think on the side o f the track up by 
th e y a rd , th e W o o d b u r y  ya rd .

Q . W a s  a n y  p a rt o f th e  ca r on a flat ca r?
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A . Y e s , th e  b o d y  w a s on a flat car.
Q . O f  th e R a ilro a d  C o m p a n y?
A . Y e s ,  in  the y a rd .

Q . D id  y o u  g e t  p o ssessio n  o f a n y  p a rt o f the ca r?
A . N o.

Q . W a s  it in  a n y  con d ition  to  p rod u ce  a n y  va lu e  a t  a ll?  
W a s  it a to ta l w re c k ?

A . Y e s , I w o u ld  co n sid er it w a s a to ta l w reck .

Q . W h a t  in y o u r  ju d g m e n t w a s  the v a lu e  o f th e  ca r a t 
th e tim e o f th is co llis io n ?  1 0

M r. B o u rg e o is :  I o b je c t  to that. H e  is not co m p eten t 
to  te s t ify  to  that.

T h e  C o u r t:  I am  a fra id  he ca n ’t te ll us that. Y o u  are 
n o t in the car bu sin ess, are yo u , M r. P a n co a st?

T h e  W itn e s s  
th a t is all.

N o, o n ly  ju s t  in th e w a y  I k e p t it up,

20
N O  C R O S S - E X A M I N A T I O N .

A E B E R T U S  W I L S O N , sw o rn .

B y  M r. S t o c k w e ll :

Q . W h e re  do y o u  live , M r. W ils o n ?
A . M a n tu a  aven u e, W o o d b u ry . 3 0

Q . N e a r  th e c ro s s in g  o f the W e s t  J e rse y  &  S eash ore  
R a ilro ad  ?

A . Y e s , sir.

Q . J u st lo o k  at th e m ap o v e r  here, w ill y o u , and tell 
us a b o u t w h ere  y o u  liv e ?  T h is  is the ra ilroad  ru n n in g  
from  S alem . T h is  is th e h ig h w a y  le a d in g  to M an tu a.
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10

20

Whose property is this over here ? This is north, this 
points north, in this direction. This is Mantua avenue 
going to Camden this way. (Indicating on map.)

A. Oh, you have got it upside down.
Q. To you? W ell, is that your property over there? 
A. It must be there; yes.
Q. Assuming it is the other side up?
A. Yes, it is up-side down.
Q. Did you see this accident?
A. No, sir.
Q. W here were you when it occurred?
A. In the yard.
Q. O f your house?
A. Yes.
Q. The back or the front of the house?
A. Back of the house.
Q. JDid you hear the collision?
A. Heard the impact.
Q. Then what did you do?
A. The train was crossing the crossing. I just waited 

to see— it hid my vision, you know. I waited for the 
train to pass, then I saw what it was.

Q. Then did you go over to the crossing?
A. Yes.
Q. W ho picked Mr. Ballinger up? Did you pick him

up?
A. I think I did.
Q. You picked him up?
A. Yes.

30 Q. W hat was his condition when you picked him up? 
A. He was dazed, stupid, couldn’t move hand nor foot. 

He just seemed to be like a man knocked cold.
Q. Where was he lying when you picked him up ?
A. Within three feet of the northbound track, of the 

north track.
Q. That is, the north rail?
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A, The north rail.
Q. O f the track. Did you notice where the train was? 

Where did it come to a stop?
A. Up near the woods.
Q. Approximately how far from the crossing?
A. I should judge a quarter of a mile.
Q. Did you go up there ?
A. No.
Q. Did it take any length of time for the train to come 

back.
A. Considerably, yes.
Q. Do you know why?
A. W ell, I imagine the brakes were on tight.

Mr. Bourgeois: I object to that.

Q. Do you know, or are you simply giving us what 
some one else told you?

A. Well, I have seen considerable railroading.
Q. W ell, what was the reason?
A. I guess they were on too tight, a cold day. It was 

a cold day and they couldn’t get them loose.
Q. Jammed the brakes on tight, had they?
A. Yes.
Q. Where was the automobile?
A. Along the side of the road.
Q. On the road or off the road?
A. I imagine part on the road and part off the road.
Q. W hat was its condition, intact or-----
A. Demolished, pretty well demolished.
Q Candy scattered about?
A. Oh, it laid all around there.
Q. Did you hear any whistle?
A. I didn’t hear any whistle.



82 ALBERTUS WILSON, CROSS-EX. 
CLEMENT WILSON, DIRECT-EX.

C R O SS-E X A M IN A TIO N .

By Mr. Bourgeois:

Q. Mr. Wilson, you didn’t see— you knew nothing 
about this accident until you heard the impact, did you? 

A. No, sir.
Q. You didn’t see the accident at all?
A. No, not until afterward.

10 Q. You weren’t listening for any whistle?
A. No.

C L E M E N T  W IL S O N , sworn.

Br. Mr. Stockw ell:

Q. Where do you live, Mr. Wilson?
20 A. The same place, Mantua avenue.

Q. Is this man your brother who just left the stand?
A. Yes.
Q. You live together?
A. W ell, yes.
Q. I n the same property?
A. The same property, yes.
Q. About how far from the railroad are you?
A. W ell, 150 feet. More than that, maybe.
Q. Did you see the accident we are talking about?

30 A. No.
Q. Where were you at the time?
A. I was in the house at the time.
Q. W ell, did you hear the collision?
A. Yes.
Q. The impact ?
A. Yes, something to attract my attention outside of 

the ordinary noise of the train.
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Q. W ell, what did you do then?
A. I looked out of the window.
Q. Then did you go down to the crossing?
A. I went out, yes.
Q. And what did you find there?
A. I found an automobile.
Q. W as Mr. Ballinger still on the ground?
A. No, he was on his feet then. W e had helped him up.
Q. And what was his condition?
A. W hy, he was nervous or shivering from cold, I 10 

don’t know which. He was shaking all over.
Q. Where was the machine?
A. W hy, it laid on the side of the road, turned around.
Q. Where was the train?
A. The train stood up the track.
Q. How far?
A. About a quarter of a mile.
Q. Did it come back immediately?
A. W ell, not immediately, no.
Q. Well, did the train men come back without the 

train, or did they wait for the train to come back?
A. The conductor of the train came back before the 

train got there.
Q. He did not wait for the train?
A. No.

NO C R O SS-E X A M IN A TIO N .

30
Mr. Stockw ell: I want to put this picture of the White 

truck in evidence.

(Said picture is marked Exhibit P. 1.)
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P L A IN T IF F S  R EST.

T H E  C A SE  FO R  T H E  D E FE N D A N T .
JOH N K E N N E D Y , sworn.

By Mr. Bourgeois:
10

Q. Mr. Kennedy,, you are in the employ of the West Jer-
sey & Seashore Railroad Company or rather the Railroad ad̂  
ministration, aren’t you ?

A. Yes.
Q. On the West Jersey & Seashore Railroad Company 

line?
A . Y es.

The Court: I notice this case is against the West Jersey;
20 is that right?

Mr. Stockwell: Subsequently changed after the Director 
took charge; it was started before that.

Q. You are an engineman?
A. Yes.
Q. How many years experience have you had?
A. Thirty-seven.
Q. Do you remember the day of this accident ?

30 A. Yes.
Q. How fast were you traveling when the accident oc-

curred ?
A. Well, only about thirty miles an hour, as near as I can 

get to it.
Q. Did you see this automobile that was struck before you 

struck it?
A . N o, sir.
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Q . D id  you see it a fter you struck it until you came back 
there ?

A . I seen it at a d istan ce; I didn’t g o  back all the w ay.
Q . W h en did you first know  that anything had been 

struck ?

A . I heard a racket as w e passed over the crossin g; I 
called to the fireman, ‘ ‘W h at w as that,”  and for the noise I 
couldn’t distinctly understand, but he replied, “ W e  struck— ”
I suppose he said a w agon  or an automobile.

Q . B ut you heard it strike ? 10
A . Y es.
Q . A n d  then you stopped your train ?
A . Y es.
Q . H o w  much train w ere you pullin g that day, how much 

o f a train w as it?
A . A n  engine and three cars.
Q . A n  engine, and I suppose a tender?
A . Y es.
Q . T h at w ould m ake about how  m any feet in all, tw o 

hundred or tw o hundred and fo rty?   ̂ 20
A . A bou t tw o hundred feet, I guess.
Q . A bou t tw o hundred feet in length?
A . Y es.

Q . D o you know  w hether or not the w histle w as blow n as 
you approached that crossing ?

A . P ositively  I d o ; the w histle w as blown, the proper sig -
nal for the railroad crossing.

Q . W h o  blew  it ?
A . I did.
Q . Do you know whether or not the bell was being rung? 30
A . T h e bell w as being rung, yes, sir, continuously.
Q . A n d  w ho did the rin gin g  of it ?
A . T h e  fireman.
Q . It w as rin gin g  whefi it passed over the crossing?
A . Y e s , sir.
Q . H o w  w as it that you didn’t see this autom obile ?
A . M y  v iew  w as obstruced, being on that side o f  the en-
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gine, and com ing at the crossing at the angle w e were, I 
couldn’t see on that side any distance up the road.

Q . W ere you on the right hand side o f the locom otive?
A . Y es.

Q . A n d  the autom obile w as on the left hand side?
A . Y es.

Q . A n d  you could not see across the boiler?
A . N o, sir.

Q . W h at dam age w as done to the locom otive ?
10 A . T h e side rod or parallel rod, the rod between the tw o 

wheels, connecting the tw o d rivin g wheels, the engineer and 
firem an’s step on the locom otive, and also the step on the 
engine tender.

Q . N ow , w hich end of the tender, next to the locom otive 
or the other end o f it ?

A . T h e tender is------

Q . N o, w hich step?
A . E x cu se  me, the front end.
Q . T h e  front end o f the tender?

20 A . Y es.

30

Qj. W h at sort o f a rod is this parallel rod that you speak 
of— how  large is it ?

A . It is a rod I suppose w ill w eigh  five or six  hundred 
p o u n d s; it is about eight or nine feet long.

Q . H o w  much w as it bent?

A . T h e  indenture w as about tw o inches o ff o f parallel, the 
straight line.

Q . O u t o f the straight?
A . Y es.
Q . W a s there any in ju ry  done to the boiler?
A . N o, sir.
Q . H ad anything struck the boiler ?
A . N o, sir.
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C R O S S - E X A M I N A T I O N .

B y  M r. S to c k w e ll:

Q . I didn’t understand you to say w hat happened to the 
side rod ?

A . T h e side rod w as bent, an indenture from  the truck.
Q . A n d  w hat happened to the tw o steps ?
A . T h e  tw o steps w ere broken off by the truck, that is

by—  1 0
Q r A r e  you a little hard o f hearin g?
A . Just a trifle.

Q . Y o u  have been running, been an enginem an for thirty 
years ?

A . T hirty-seven  years to-m orrow.
Q . A n d  you think you w ere go in g  about thirty miles an 

hour, is that it ?

A . A bou t thirty miles an hour, I guess about thirty miles 
an hour.

Q . A s  you approached the crossing had you the throttle 20 
open or closed ?

A . I had closed the throttle before w e cam e to the cross-
ing.

Q . A n d  w as it down grade or on the level or up grade as 
you approach the crossing?

A . It is a little on an incline.
Q . A  little on the down grade ?

A . Y e s, a decline, i  mean.
O . A  decline go in g  tow ard W ood bury ?
A . Y e s , sir. 3Q

O. W h y  did you flint o ff the sU am  so early?  Y o u  w ere 
some distance from  the station, w ere you?

A . I w as approaching the yard limit, and it w as necessary 
alw ays to begin to slack up speed com ing into the term inal 
here, the yard limit.

Q . W h ere did you throw  o ff your steam ?
A . Just .before I got to the crossing, m aybe a hundred feet
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or in the neighborhood o f a hundred feet before I got to the 
crossing.

Q . Y o u  are fam iliar w ith the location around there, aren’t 
you, M r. K ennedy?

A . Y es.
Q . A n d  w ith the view  and the condition o f the track to-

w ard Salem  from  W oodbury, from  the crossing?
A . F rom  the crossing tow ard W ood b u ry?
Q . Y e s ?

1 0  A . Y e s, sir.
Q . T h ere is a house and some outbuildings along the rail-

road on the north side, are there not?
A . A t  a great distance on the north side.
Q . W ell, I show you one o f these p h otograp h s; see the 

buildings here, do you recall those?
A . W ell, I couldn’t see these buildings, being over the 

crossing there.
Q . T h a t is the crossing, isn’t it? (In d icatin g on photo-

g rap h ).
2 0  A . This is the crossing.

Q . A n d  you are looking now  tow ard Salem , aren’t you ?
A . Y e s , sir.
Q . A n d  you see the dw elling, the outbuildings there on 

the right hand side ?

A . Y e s , sir, on the north side o f the track a distance below 
the w agon road crossing.

Q . T h ey  are on the north side of the track, that is the right 
hand side go in g  down tow ard Salem  ?

A . Y es.
30  Q. Now, just beyond those houses there is a patch of 

woods, isn’t there?
A . Y e s, sir, there is a road there?
Q . Q uite a patch of woods there?
A . Y es.
Q . N ow , w hat is the distance between that house and the 

crossing ?
A . W ell, it is about, over a thousand feet.
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Q . O ver a thousand feet ?
A . About.

Q . A n d  w hat is the distance between the building and the 
patch o f woods ?

A . It is about— really about the same distance, as near as 
I can judge.

Q . A b ou t another thousand feet ?
A . A bout that, I should ju d ge, about as near as I can come 

at it at a rough estimate.
Q . W ell, w hen you get beyond that house, it is difficult for 10 

you to get any view  of this M antua road, isn't it?
A . Y o u  can’t get a very  good v ie w ; you could see cars 

just a few  feet up the road.

T h e C o u r t : T h at is com ing north, is it, or south ?

M r. S tockw ell: Y e s, com ing north.

Q . A s  your train is com ing north ?
20

T h e W itn ess: N o, I mean as people are com ing up the 
M antua road tow ard the crossing.

T h e C o u rt: T he house is on the south side or w est side, 
isn’t it, o f this ?

M r. S to c k w e ll: O n the north side.

T h e C o u r t: O h, yes, I s e e ; I thought it w as the other side.

30
Q . So  as your train w as approaching that crossing from  

Salem  you first passed the patch o f woods, didn’t you ?
A . Y es.

Q . A n d  when you w ere in line w ith that patch o f woods 
you couldn’t see w hat was happening on this crossing, could 
you, or very  m any feet aw ay from  the crossing?

A . Y o u  couldn’t on account o f this house dow n there.
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Q . Y o u  couldn’t see because o f the house ?
A . N o, and the woods.

Q . Could you get any view  of the crossing or the road 
north o f the crossing when your train w as between the patch 
o f w oods and the dw ellin g?

A . Y e s , sir.

Q . W ell, could you get a view  o f the road any distance 
aw ay from  the railroad ?

A . Y o u  could a short distance up.
10 Q . W h at do you mean, fo rty  or fifty  feet ?

A . F o rty  or fifty feet, or more than that, possibly.
Q . B ut not a hundred or tw o hundred feet?
A . N o, I dont think you could.

Q . N ow , after you left the dw elling and still approached 
the crossing, you see there a line o f poles, don’t you ?

A . Y e s.
Q . A  double line o f poles ?

A . Y es.

Q- D o  you think you could get a clear view  at all points 
there o f this M antua road com ing tow ard Cam den?

A . Y o u  could get a fa ir view  o f it.
Q . Y o u  think you could at all points, notw ithstanding the 

poles ?

A . I don’t think the poles w ould interfere w ith  m y view  
o f it.

Q . N ow , M r. K ennedy, when you passed that dw elling 
w hich you said w as about a thousand feet from  the crossing, 
could you see the crossing?

A . Y e s, sir.

30 Q . T h e  boiler did not obstruct your view  o f the crossing 
then, did it?

A . N o, sir.

Q . A n d  couldn’t you see the road north of the crossing as 
w ell?

A . Som e distance.

Q. W h at distance could you see north o f the crossing 
along the public1 road ?
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A . A  couple o f hundred feet, I guess.
Q . T w o  or three hundred feet?
A . A  couple o f  hundred feet.

Q . A n d  w hen w as it that you were not able to see, say, a 
couple o f hundred feet north of the crossing because o f the 
boiler on the engine ?

A . E xcu se  me, I dont understand this.
Q . I don’t w ant to  confuse you, but m y understanding w as 

that you said you could not see this truck approaching be-
cause you w ere on the right hand side o f your engine and the JQ  
boiler w ould naturally obstruct you r v iew ?

A . I meant the truck w as not in sight for me to see it 
there.

Q . Y o u  mean you did not see it?
A . N o, I didn’t see it.
Q . W ell, w hat distance could you see up and dow n on that 

road, that is, north o f the road?
A . A  couple o f hundred feet up and down the road, about.
Q . Y o u  say it w asn ’t in sight then?

A . It w asn ’t in sight that I could see it. I f  it w as in sight 20 
I could have seen it, I should think.

Q . W h at distance did you run beyond the crossing after 
the accident?

A . W ell, I should ju d ge  I ran about three hundred feet, 
maybe, or more. *

Q . D id n ’t you run clear up to that patch o f w oods ?
A . N o.

Q . N ot the patch I have been speaking about, but another 
patch o f woods tow ard Cam den or W ood bu ry?

A . I ran pretty w ell up tow ard that, not to it. 30
Q . T h at is about a quarter of a mile, isn’t  it?
A . I didn’t ju st exactly  take notice o f the woods, but I 

didn’t get quite to the woods.
Q . D id  you ja m  your brakes down tigh t as soon as the 

accident occurred?
A . I did as soon as I heard the impact, I put the em er-

gen cy brake on.
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Q . T h at w as after the accident?
A . A fte r  I heard the noise, yes.
Q . Y o u  never saw  the car at all until a fter you struck it? 
A . N o, sir.

Q . A n d  you put the brakes down so hard then that you 
had difficulty in gettin g  your train to back up ?

A . W ell, they w ouldn’t release instantly; it took a short 
tim e fo r them to release, before w e could1 back up.

Q . T h is was a very  cold m orning, w asn ’t it?
1 0  A . Y e s , sir, a  very  cold day.

Q . A n y  steam  fly in g  from  the front o f your engine, any 
steam in front?

A. No, sir.
Q . D id n ’t have any steam around outside o f  your engine ? 

Y o u  usually have a little, don’t you?

A . W ell, some tim es there w as a little, but there w asn’t 
anything to obstruct m y v iew  in front.

Q . Y o u  think your w indow s w ere absolutely clear o f 
frost, do you ?

20 A . I don’t believe there w as any frost on them.
Q . W e re  your w indow s in the cab closed on your side?
A . T h e  w indow s w ere closed.
Q . Closed tight, w eren ’t they?
A. Yes.
Q . W ere  the firem an’s w indow s closed tigh t?

A . I believe they were, as far as I know.
Q . Can you say positively whether there was any frost on 

those w indow s ?

A. I don’t think there w a s ; I don’t remem ber seeing a bit. 
30 Q . Y o u  don’t rem em ber seeing any? N ow , M r. K e n -

nedy, w here w as it you said«» you blew  the w histle ?
A. T h e  w histle post south o f the crossing.
Q . H o w  fa r  from  the crossing w as it ?
A . I guess it was more than nine hundred feet.
A . W a s it beyond this house?
A . It  w as in the neighborhood o f that house on the other
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side; on the south side o f the track, in the neighborhood o f 
where the house w as located.

Q . W ell, could it have been between the house and the 
patch of woods ?

A . N o, it w as right about w here the house w as, som e-
w here in that neighborhood, possibly a little mite north o f the 
house.

Q . Y o u  are not quite sure w here it w as?
A . N ot quite s u r e ; I couldn’t locate the post right in front 

o f the house, but it is m the neighborhood o f the house. 1 0
Q . W ell, how  m any blasts o f your w histle did you say you 

gave  ?
A . F o u r blasts o f the w histle, tw o  long blasts and tw o 

short blasts, the custom ary railroad crossing signal.
Q . W ere they long blasts, the first ones?
A . Y e s , I m ake a practice o f b low ing for that crossing.
Q|. N ot w hat the practice w a s ; I w ant to know  w hat you 

did then?
A . Y e s, I did.

Q . A re  you speaking now, M r.. K ennedy, from  w hat your 20 
practice was or w hat you actually recall happened that m orn-
in g?

A . W h at happened that m orning; I alw ays blow  m y 
w histle when I come across that crossing, and blow  it loud.

Q . I know  you alw ays intend to, but the question is 
w hether you did it this m orning?

A . Y e s , I did it that m orning, or that afternoon.

Q . W ell, this afternoon?
A . Y es.

Q . Y o u  didn’t rin g the bell yourself?  30
A . N o, I didn’t ring the bell.
Q . Y o u r  fireman— how  do you know  he rang it?
A . I seen it and heard it.
Q . Y o u  sa w  th e b ell m o vin g , y o u  m ean?
A . Seen him  p u llin g  the rope and heard  th e b ell r in g -

ing.
Q . W h e r e  did he b e g in  to  r in g  th e  b e ll?
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A . A b o u t th e tim e I b le w  the w h istle , as near as I 
cou ld  ju d g e .

Q . Y o u  d id n ’t g iv e  a n y  d an ger sign al, did y o u ?  T h e re  
w a s  no d an g er sig n a l?

A . N o  d an ger, b ecau se I d id n ’t see a n y  d anger.
Q . Y o u  k n e w  th is w a s  a cro ssin g  w h ere  th ere  w e re  no 

g a te s  and no flagm an and no bell. Y o u  k n e w  th at, d id n ’t 
y o u ?

A . Y e s .

10 Q . Y o u  k n e w  it w a s  w ith in  the c ity  lim its o f W o o d -
b u ry ?

A . I d o n ’t k n o w  w h ere  the c ity  lim its ex ten d s to  there.

B y  the C o u r t:

Q . I u n d erstan d  y o u  to  sa y  the bell w a s ru n g  a ll the 
w a y  from  the w h is tlin g  p o st to  the cro ssin g ?

A. Yes, sir.
Q . W a s it rung before that, or don’t you know ?

20 A . A b o u t th a t tim e. I d on ’t ju s t  e x a c tly  rem em ber 
w h en  he started , b u t he sta rted  to  p u ll th e bell ab o u t the 
tim e I started  to  b lo w  the w h istle , ab ou t th a t tim e.

B y  M r. S t o c k w e ll:

Q . W e ll, M r. K e n n e d y , in w h a t d irection  w e re  y o u  
lo o k in g  as y o u  ap p roach ed  th a t c ro ssin g  a fte r  y o u  le ft 
the h ouse?

A . S tra ig h t ahead.

30 Q- S tra ig h t ahead?
A . Y e s .

Q . W e r e  y o u  lo o k in g  up and d ow n  th a t p u b lic  road  to 
see w h e th e r  a n y  ve h ic le  w a s  a p p ro a ch in g ?

A . I co u ld  see ju s t  lo o k in g  stra ig h t ahead. I could  see 
a lm o st------

Q . D id  y o u  see au to m o b iles around  th a t cro ss in g  at 
a ll?
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A . N o.
Q . D id n ’t see a n y  au tom ob ile  on e ith er side o f the 

cro ssin g ?
A . N o, sir.

B y  M r. B o u r g e o is :

Q . W h at kind o f engine w ere you d rivin g ?
A . T h e  en gin e  is k n o w n  as a D -16  typ e.
Q.  A n d  h o w  lo n g  a b o iler  has th a t engine, th a t ty p e  10 

o f en gin e  or th a t p a rticu lar  en gin e?
A . I d on ’t ju s t  e x a c tly  k n o w , b u t it is in the n e ig h b o r-

hood o f fo r ty  feet.
Q . E x te n d s  o u t in fro n t o f the cab ?

A . Y e s , sir.
Q . Y o u  w e re  in th e cab ?
A . Y e s ,  sir.
Q . N o w , h o w  w id e  is th a t w in d o w  th a t y o u  looked 

th ro u g h ?  I m ean, h o w  m uch fu rth er o u t a t the sid e does 
th a t w in d o w  exten d  than  the b o iler?  2 0

A . W e ll, I sh ou ld  ju d g e  ab o u t three feet.
Q . T h e n  y o u  w o u ld  h a v e  a lin e  th a t y o u  could  see 

d ra w n  from  a p oin t three feet to fo rty  feet. T h a t  w o u ld  
be the v isio n  y o u  w o u ld  g e t across th e end o f th e b o iler?

A . Y e s .
Q . Y o u  cou ld  not see  o ve r the top o f the b o iler?

A . N o, sir.

30
W I L L I A M  H O P K E , sw orn .

B y  M r. B o u r g e o is :

Q . M r. H o p k e, y o u  live  w h e re ?
A . 1037 C o o p er street, C am den.
Q . H o w  lo n g  h a v e  y o u  lived  in C am d en ?
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A . A b o u t tw e n ty  yea rs.

Q . Y o u  w e re  em p lo yed  b y  the R a ilro ad  A d m in istra tio n  
on the 5th o f F e b ru a ry , 1918?

A . Y e s , sir.

Q . O n  the W e s t  J ersey  &  S eash ore  d iv is io n ?
A . Y e s .
Q . A s  firem an?
A . Y e s , sir, firem an.

Q . D o  y o u  rem em ber on the north  side o f the railroad  
1 0  as y o u  approach ed  the M a n tu a  road cro ssin g  a farm  

h ou se?

A . Y e s , sir, there  is a farm  house.

Q . A fte r  y o u  pass th a t farm  house can y o u  see w h a t 
th ere  is g o in g  on or w h a t is on th e road, the M an tu a  
road, th a t is w ith in  the lim it o f se v e n ty -fiv e  feet o f the 
tra ck  ?

A . Y e s , sir.

Q . A r e  th ere  a n y  te le g ra p h  poles or te lephon e poles 
th at in tercep t y o u r v ie w  so th at y o u  ca n ’t  see a w a g o n  

2 0  on th a t road?

A . I d o n ’t b e lieve  there is a n y  a lo n g  th ere  th a t in ter-
cep t it.

Q . D o  y o u  rem em ber the d a y  o f th is a ccid en t?
A . Y e s , sir.

Q . D o  y o u  k n o w  h o w  fa st y o u  w e re  .tra v e lin g ?
A . G o in g  a fa ir ra te  o f speed. I g u e ss  ab o u t th ir ty  

m iles an hour a lo n g  there.

Q . D o  y o u  k n o w  w h e th e r o r n ot the en gin e  w h istle  
w a s  b lo w n  as y o u  approach ed  th a t cro ssin g ?

30 A . Y e s , th e w h istle  w a s  b lo w n .
Q . W h o  b le w  it?
A . M r. K e n n e d y , the engineer.

Q . D o  yo u  k n o w  w h e th e r  or not the bell w a s ru n g  as 
y o u  ap p roach ed  th a t cro ssin g ?

A . Y e s , sir, I w a s  r in g in g  it.
Q . A n d  w h en  did y o u  b eg in  to r in g  it?
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A . J u st as he b lo w ed  the w h istle  I b e g an ' to  r in g  the 
bell.

Q . H o w  lo n g  did y o u  con tin u e to  r in g  th e b e ll?
A . U p  u n til w e  cam e to the cro ssin g .

Q . W e re  y o u  r in g in g  at the tim e y o u  s tru c k  th is 
w a g o n  ?

A . Y e s .

Q . Y o u  had hold  o f th e bell rope at th a t tim e?
A . I had hold  o f the b ell rope at th a t tim e.
Q . D id  y o u  see th is au to m o b ile?  -<rv
A . N o , sir.

Q . H o w  w a s  it th a t y o u  d id n ’t see it?

A . I w a s d o w n  o ff the b o x  ju s t  as w e  com e to the cro ss-
in g, th e seat box.

Q . W h a t  do y o u  m ean b y  the h o x ?
A . T h a t  is th e firem an ’s seat.

Q . A n d  w h en  y o u  are  on th a t b o x  y o u  can  see ou t o f 
the w in d o w s ?

A . Y e s .

Q . A n d  y o u  g o t  d ow n  or w ere  d o w n  o ff o f th a t?  20
A . Y e s .

Q . N o w , can y o u  rin g  the bell w h en  y o u  are  d o w n  o ff 
th e b o x ?

A . Y e s .

Q . A n d  y o u  w e re  r in g in g  it a t th at tim e?
A . I w a s r in g in g  th e bell, yes.

Q . W h a t  d am age  w a s done to the lo co m o tiv e  b y  th is 
co llis io n ?

A . T h e  first m ark  I could  see w a s  a little  scra tch  on the 
upp er end o f the b u ttin g  b lo ck  and the side rod w a s bent. £ q

Q . W h a t  is the side rod?

A . I t  is the p ara lle l rod co n n e ctin g  the tw o  d r iv in g  
w h eels.

Q . W h a t  o th er d am age besid e the side rod ?
A . T h e  step s go n e o ff th e en gin e, the steps g o n e  o ff 

the tan k, th e w a te r  con n ection  b ro k e  b etw een  the en-
g in e  and th e tank.
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Q . W a s  th ere  a n y  evid en ce  o f th e co llisio n  on the 
b o iler?

A . N o  m ark  on th e b o iler  a t  all.
Q . N o  m ark  on the b o iler a t a ll?
A . N o t a scratch .

C R O S S - E X A M I N A T I O N .

B y  M r. S t o c k w e ll:

10
Q . W h e re  w a s the first scra tch  on the en gin e to w a rd  

the fro n t?

A . O n  th e u pp er end o f the b u ttin g  b lock.
Q . T h e  b u ttin g  b lock. W h a t  is th a t?

A . W e ll, y o u  k n o w  the p ilo t sets d o w n  here, th e c o w -
catch er.

Q . W h a t  do y o u  m ean b y  the b u ttin g  b lo ck ?
A . T h e  b u ttin g  b lo ck  is th a t h e a v y  stick  o f w o o d  across 

th e re  th a t th e p ilo t is con n ected  on to.

20 Q . N e a r  th e cy lin d e r, is it, b a ck  o f the cy lin d e r?
A . I t  is ju s t  ah ead  of the cy lin d er.
Q . B e tw e e n  the cy lin d e r and th e p ilo t?
A . Y e s .

'Q . I t  is p re tty  close  to  the fron t, isn ’t it?
A . I t  is r ig h t on the front.
Q . W h a t  w a s  th e d am age th ere?

A . T h e re  w a s  a fa in t scratch  there. W h e th e r  it w a s
from  th is accid en t or not------

Q . I t  looked  lik e  it, did it?
30 A . I co u ld n ’t s a y  it did.

Q . Y o u  assum ed  it cam e from  the accid en t, d id n ’t y o u ?  
A . I t  m ig h t h ave  com e from  th e accid ent.
Q . Y o u  k n e w  th is c ro ssin g  had no flagm an ?
A . Y e s .

Q . A n d  no g a te s  and no bell, d id n ’t y o u ?
A . N e v e r  sa w  a n y  there.
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Q . Y o u  d id n ’t see the au tom ob ile  as it  ap p roach ed  the 
cro ssin g , did y o u ?

A . N o, sir, th ere  w a s  n o th in g  on th e cro ss in g  as I 
g o t------

Q . D id  y o u  see a n y th in g  on e ith er side o f the cro ss-
in g  as y o u  cam e n ear the cro ssin g ?

A . N o , sir.

Q . A r e  y o u  able to  sa y  w h e th e r  or n ot th ere  w a s a n y  
fro st on the w in d o w s on y o u r  side o f th e cab ?

1 0
T h e  C o u rt:  H e  d id n ’t see an yth in g . N o b o d y  sa w  it.

I t  d o n ’t m ake a n y  d iffe re n c e ; th e y  m ig h t h ave  been blind.

Q . Y o u  w ere  not lo o k in g  ou t o f the w in d o w  as y o u  a p -
p roach ed  th e cro ssin g , w e re  y o u ?

A . N o t as w e  cam e r ig h t on the cro ssin g , no, sir.
Q . A fte r  y o u  le ft  th e h ouse w e re  y o u  lo o k in g  o u t for 

the cro ssin g ?
A . Y e s .

Q . W h e n  did y o u  ta k e  y o u r  eyes o ff o f the cro ssin g ?  20
A . I th in k  it w a s  th ree or fou r car le n g th s to  th e  cro ss-

in g  w h en  I started  to g e t  o ff th e  box.
Q . W h e n  y o u  started  to lo o k  ou t?
A . I w a s  lo o k in g  o u t u n til then. T h e n  I started  to  g e t  

o ff th e  box.

Q . U n til the tim e y o u  g o t o ff th e b o x  y o u  d id n ’t see 
a n y th in g  at th e cro ssin g  or e ith er side of it?

A . N o , sir.

Q . W h e re  w a s it th e w h istle  w a s  first b lo w n ?
A . Q u ite  a w a y s  from  the cro ssin g , b a c k  th ere  a t  th e 3/) 

w h is tle  post.
Q . B ack  there at the house ?
A . I d on ’t k n o w  w h e th e r  th e h ouse w a s a lo n g sid e  of 

the w h is tle  p o st o r  not.
Q . M ig h t it  h ave  been  b etw een  th e house and th e 

p atch  o f w o o d s?
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A . B a c k  th ere, it w a s  th is side o f th e p atch  o f w o o d s, 
to w a rd  th e M a n tu a  road.

C H A R L E S  M A I E R , sw orn .

B y  M r. B o u rg e o is :

1°
Q . M r. M aier, y o u  are a road forem an o f en gin es or 

roun d -house forem an , w h a t?
A . I am  en gin e-h ou es forem an.
Q . D id  y o u  see  th is lo co m o tiv e  th a t w a s in the c o l-

lisio n  on th e 5th of F e b ru a ry , 1918?
A . I  did.
Q . W h a t  d am age w a s done to  it?

A . T h e  le ft  side rod w a s  b en t a b o u t tw o  and a h a lf 
inches, th e le ft  b a ck  en gin e step  w a s broken , th e le ft fro n t

2 0  ta n k  step  w a s broken  and th e w a te r  co n n ectio n  b etw e e n  
th e en gin e  and ten d er w a s  broken.

Q . W a s  th ere  a n y  d am age done to  th e b o iler?
A . N o , sir.
Q . W e r e  th ere  a n y  m arks on th e fro n t o f th e car from  

th a t co llis io n , th e fro n t o f th e lo co m o tiv e  from  th a t co l-
lisio n  ?

A . I d id n ’t  see an y.
Q . I f  th e ca r or if  th e  lo co m o tiv e  had run in to  th a t au -

to m ob ile, w o u ld  there h ave  been m arks th ere?

30 A . Y e s ,  sir.

N O  C R O S S - E X A M I N A T I O N .

T H O M A S  R . S H I N N , S w orn .

By Mr. Bourgeois:



THOMAS R. SHINN, DIRECT-EX. io i

FRED WALKER, DIRECT-EX.

Q . M r. Sh inn , y o u  w e re  th e co n d u ctor o f th e tra in  th a t 
had th is accid en t, w e re n ’t yo u , in 1918?

A . Y e s , sir.
Q . A t  w h a t rate o f speed w a s th e tra in  tra v e lin g ?
A . I sup pose b etw een  th ir ty  and th irty -fiv e  m iles an 

hour.
Q . D id  y o u  see the lo co m o tiv e  a fter th e  accid en t h a p -

p en ed ?
A . Y e s ,
Q . W h a t  d am age w a s  done to  it?
A . T h e  side rod w a s ben t, th e step  b roken  o ff the en-

g in e and tender, and the w a te r  p ipe broken.

N O  C R O S S - E X A M I N A T I O N .

F R E D  W A L K E R ,  S w orn .

B y  M r. B o u r g e o is :

Q . F re d , w h ere  do y o u  liv e ?
A . 10 S te w a rt street, W o o d b u ry .
Q . H o w  old  are  y o u ?
A . E le v e n  y e a rs  old.
Q . D o  y o u  rem em b er th e accid en t th a t happ en ed  d ow n  

at M a n tu a  cro ss in g  in F e b ru a ry  o f la st y e a r?
A . Y e s ,  sir.
Q . W h e r e  w e re  y o u ?
A . I w a s up on M a n tu a  P ik e  sk atin g .
Q . H o w  n ear to th e ra ilroad  tra ck ?
A . I w a s  ab o u t a sq u are  from  it.
Q . A s  th e tra in  cam e a lo n g  th ere, d id  y o u  h ear a n y -

th in g ?
A . I heard  a w h is tle  b lo w in g , b u t I d id n ’t n o tice  

w h e th e r  th e b e ll w a s  r in g in g  o r not.
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Q . B u t y o u  did hear th e w h istle  b lo w n , did y o u ?  
A . Y e s .

C R O S S - E X A M N A I T I O N .

B y  M r, S t o c k w e ll:

Q . W h e r e  w ere  y o u  stan d in g , F re d ?

A . I w a s  s k a tin g  up there b y  a m an b y  the nam e o f 
10 M r. O ’N e a l’s house, S tep h en  O ’N e a l’s.

Q . W h e re  is th at, on the w a y  to  C am d en  or to  S alem ? 
A . C am den.

Q . O n  th e w a y  to C am d en ?
A . Y e s .

Q . A n d  h o w  far a w a y  from  the cro ssin g ?
A . I ,w as a b o u t a square.
Q . A b o u t a sq u are?
A . Y e s .

Q . M r. O ’N e a l’s h ou se?
20 A . Y e s .

Q . D id  y o u  see th e tra in  co m in g?
A . Y e s , s ir ;  I sa w  it.

Q . W e ll, w h a t a ttra cte d  y o u r  a tten tio n  to th e b lo w in g  
of th e w h istle  or the absen ce o f a w h istle  ?

A . W e ll, I w a s ou t on M an tu a  P ik e  sk a tin g  and I 
sta rted  d ow n  b y  th e ra ilroad  w h en  th is au to m o b ile  passed  
m e and th e tra in  h it the au tom obile . I tu rn ed  around to 
g o  b a ck  and to o k  m y  sk ates, and w h en  I cam e b a ck  th e y  
had to o k  the m an, taken  him  som ew h ere.

30 Q . W e ll, w e re  y o u  p la y in g  in the road or w e re  y o u  
g o in g  so m ew h ere?

A . I w a s ou t th ere  p la y in g .
Q . P la y in g , d o in g  w h a t?

T h e  C o u r t : H e  said  he w a s sk atin g .
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M r. S t o c k w e ll: H ad  been sk a tin g  or w ere  y o u  s k a tin g  
in the road ?

A . I w a s  sk atin g .

Q. R ig h t  then  in the road?
A . Y e s .

Q . A t  th e tim e y o u  sa y  yo u  heard  the w h is tle ?
A . Y e s .

Q . W h o  w a s sk a tin g  w ith  y o u  ?

A . N o b o d y. T h e  o th er b o ys there  had go n e o ff som e- 1 0  
w h e re  and I w a s  ou t there b y  m yself.

Q . In  w h a t d irection  w ere  yo u  sk atin g , a w a y  from  the 
c ro ssin g  or to w a rd  the cro ssin g  w h en  y o u  heard  the 
w h istle  ?

A . I w a s  s k a tin g  to w a rd  the cro ssin g .

Q . H o w  lo n g  b efore  the accid en t w a s it, F re d , th a t th is 
w h istle  w a s  b lo w n ?

A . I d o n ’t  kn ow .

Q . W e ll,  a m inute, tw o  m in u tes or three m inutes. 
H o w  lo n g ?  C a n ’t y o u  g iv e  us som e idea? 20

A . I g u e ss  it  w a s ab o u t tw o  m inutes.
Q . D id  y o u  n otice  from  w h a t d irection  th e sound 

cam e?

A . T h e  sou n d ? I d id n ’t n otice  that.

Q . W e ll, y o u  w e re  up to w a rd  C am d en, w e re n ’t y o u ?
A . Y e s .

Q . C o m e aroun d  here a m inute. T h is  is su p p osed  to 
rep resen t the ra ilroad  co m in g  from  Salem  up to  C am d en 
th is w a y , and th is is the M a n tu a  P ik e  g o in g  from  M a n -
tua to  W o o d b u r y  th is w a y . T h e n  th is is the cro ssin g  3Q  
r ig h t here ( in d ic a tin g  on m ap.) N o w , y o u  w e re  to w a rd  
C am d en  from  the cro ssin g , w e re n ’t y o u ?

A . Y e s .

Q . N o w , ju s t  te ll us on th a t m ap ab o u t w h e re  y o u  
w e re ?

A . I w a s  up ab o u t here (in d ica tin g ).
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Q . U p  th is w a y .
A . Y e s .
Q . Y o u  heard  a w h is tle  b lo w ?
A . Y es.
Q . W ell, do you know  w hat train it w as?
A . N o, sir, I don’t.

B y  M r. B ourgeois:

10 Q . A fte r  you heard that w histle blow did the collision 
take place ?

A . Y e s , sir.
Q . W a s it the train that came up that had the collision that 

did the blow ing, do you know  ?

M r. Stockw ell: H e said he didn’t know.

A . N o, sir, I don’t know.
Q . W ell now, w as there any other train around there at 

2 0  that tim e except that one?
A . I don’t know.
Q . Y o u  didn’t see any other, did you?
A . N o, sir.

I R A  L . B R O W N , S w orn .

B y  M r. B ourgeois :

30
Q . M r. B row n, you are in the em ploy of the adm inistra-

tion, the railroad?
A . Y e s , sir.
Q . A n d  you are a draftsm an ?
A . Y e s, sir.
Q . D id  you g o  down to this crossing o f M antua Road
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a n d t h e R ail r o a d a n d m a k e s o m e m e a s u r e m e n t s a n d o b s e r v a -

ti o n s ?

A . Y e s.

Q . W h e n, d o y o u r e c all ?

A . T h e 2 8t h o f F e b r u a r y i n t h e a f t e r n o o n.

Q . W h a t y e a r ?

A . 1 9 1 8.

Q . T h a t w a s 2 3 d a y s a f t e r t h e a c ci d e n t h a p p e n e d ?

A . Y e s.

Q. W h a t w a s t h e c o n diti o n o f t h e c o u n t r y a t t h a t ti m e —  1 0 
a n y l e a v e s, a n y t h i n g o f t h a t ki n d t h e r e o n t h e g r o u n d o r 

t r e e s ?

A . I d o n’t k n o w ; t h e r e w a s n o s n o w o n t h e g r o u n d t h a t 

d a y.

Q . W e ll, w e r e t h e r e a n y l e a v e s o n t h e t r e e s ?

A . I d i d n’t n o ti c e t h e m.

■ Q. Y o u  d i d n’t s e e a n y, e h ?

A . N o, t h e r e m a y h a v e b e e n ; w e w a s n’ t d o w n t h e r e t o 

m a k e a n e x a m i n a ti o n o f t h e b u s h e s.

2 0
T h e C o u r t :

Q . T h e r e w e r e n o g r e e n l e a v e s a n y w a y, w e r e t h e r e ?

A . N o.

M r. B o u r g e o i s :

Q . I m e a n, n o l e a v e s t o i n t e r f e r e w i t h y o u r v i e w ?

A . N o, si r.

Q . N o w , f r o m w h a t p oi n t s di d y o u m a k q a n o b s e r v a ti o n ? 3 0 
A . T w e n t y, t h i r t y a n d s e v e n t y -fi v e.

Q . A t a p oi n t t w e n t y f e e t f r o m t h e c r o s si n g, h o w f a r 

c o ul d y o u s e e ?

A . S e e f o r t y - fi v e h u n d r e d.

Q . H o w  m a n y f e e t a r e t h e r e i n a m il e ?

A . 5, 2 8 0.

Q . T h a t i s f o u r - fif t h s o f a m il e o r m o r e ?
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A . Y es.
Q . A t  th irty feet how  far can you see?
A . See forty-tw o hundred feet.
Q . T h at is four-fifths o f a mile, a little more. A t  seventy- 

five feet, how  fa r  can you see ?
A . See 954 feet.
Q . D o you know  how  far down the farm  house is on the 

north side o f the road ?
A . N o, I don’t ; it is right near that w h istling post..

10 Q . A ll  right, I can prove it by someone else.

C R O S S - E X A M I N A T I O N .

B y  M r. S tockw ell:

Q . D id  you m ake any other measurements than those you 
mentioned ?

A . N o, sir.
Q . D id  you m ake any tests, say at 25 feet?

20 A . N o.
Q . O r  35 feet?
A . N o, sir.
Q . O r  at 50 feet?
A . N o, sir.
Q . O r  60 feet.

A . N o, sir.

Q . N oth in g between 30 and 75 feet?

A . N o, sir.

Q . Y o u  don’t know  w hat w ould be the outcome there ?
30 A . N o, but it w as practically a plain view .

Q . D id  you make your tests at these points then ? N ow , I 
ask you w hether you did or whether you did not ?

A . W h ich  points?
Q . I w ant to know  whether you made any tests at 25 

feet ?
A . N o, sir.

Q . O r  any test between 20 and 30 feet?
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A . N o, sir.
Q . O r  any test between 30 and 75 feet?
A . N o, sir.

B y  M r B o u rg e o is :

Q . Is there any point along that road from  w hich you 
can’t see as fa r  dow n the track as the house?

A . N o, sir.
10

B y  M r. S to ck w e ll:

Q . O f  course, you refer now  to a clear track— you did not 
consider a m oving train, did you ?

A . N o.

E R N E S T  E . L E N G E L , Sw orn. 

B y  M r. B o u rg e o is :
20

Q . M r. Lengel, are you an employee of the R ailroad A d -
m inistration ?

A . I am.

Q . A n d  w ere you in F ebruary, 1918?

A- Y es.
Q . A s  draftsm an ?
A . Y e s.
Qj. D id  you accom pany M r. B row n  and m ake some meas- 30 

urem ents and observations at the M antua crossing ?

A . I did.
Q . A t  w hat distance did you m ake those observations, 

from  w hat distance along the M antua R oad ?
A . T w en ty  feet from  the track, th irty  feet and seventy- 

five.
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Q . A t  tw enty feet from  the track you could see how far 
down the track ?

A . F o rty —five hundred.
Q . A t  30 feet from  the track you could see how  fa r  down 

the track ?
A . F o rty-tw o  hundred.

Q . A n d  at se ve n ty -fiv e  feet from  th e tra ck  y o u  could  
see h o w  fa r  d o w n  the tra ck ?

A . 954 feet.

10 Q . W a s  there a n y th in g  to  in tercep t th e v ie w  d ow n  as 
fa r  as th a t h ouse is lo cated  on th e n orth  side o f the tra ck ?

A . N o th in g  w h a tev er.

C R O S S - E X A M I N A T I O N .

B y  M r. S t o c k w e ll:

Q . T h e r e  w e re  som e telep h on e or te le g ra p h  poles a lo n g  
the r ig h t o f w a y , w e re n ’t th ere, a d ouble lin e?

2 0  A . T h ere were.

B y  M r. B o u r g e o is :

Q . W a s  th ere  a n y  p oin t un less y o u  g o t r ig h t up in 
fro n t o f a te le gra p h  p ole from  w h ich  y o u  could  n o t see 
som e p a rt o f a tra in  ?

A . T h e re  w a s  none.

B y  M r. S t o c k w e ll:

30
Q . D id  y o u  m ake a n y  tests b etw een  tw e n ty  and th ir ty  

feet from  th e  cro ssin g ?
•A . N o , sir, I did not.

Q . O r  b etw een  th ir ty  and se v e n ty -fiv e  fe et?
A . I did not.
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M r. B o u r g e o is : I w a n t to o ffer in evid en ce  th o se  pho-
to g rap h s.

M r. S t o c k w e ll: F ir s t  sh o w  from  w h a t p o in t th e y  w e re  
taken.

G E O R G E  C. S M I T H , sw orn. 

B y  M r. B o u rg e o is :
10

Q . M r. S m ith , y o u  w e re  in the em p lo y of the A d m in is-
tratio n , the R a ilro ad  A d m in istra tio n , in F e b ru a ry  of 
1918?

A . Y e s ,  I w as.
Q . A s  w h a t?
A . I w a s  c iv il engineer.
Q . D id  y o u  prepare and m ake the m ap th a t is on the 

easel or on  th e w a ll h ere?  2 0
A . Y e s , sir.
Q . D o e s  th a t sh o w  the a n g le  a t w h ich  the M an tu a  

road cro sses the ra ilro ad ?
A . Y e s , sir.
Q . A n d  th e m ark  w h ich  y o u  h ave here in  p en cil, “ T o  

M a n tu a ,’ th e  a rro w  p o in tin g  in a so u th e a ste rly  or so u th -
w e s te r ly  d irection , is th a t the road to w a rd  M a n tu a ?

A . Y e s .
Q . D o e s  th is m ap sh o w  all th e p o les th ere  are  a lo n g  

th a t road  and ra ilroad  in th a t v ic in ity ?  30
A . In  th a t v ic in ity , ye s , sir.
Q . I sh o w  y o u  th ree p h otograp h s and a sk  y o u  if y o u  

w e re  p resen t w h en  th e y  w e re  taken  ?
A . Y e s , sir, I w as.
Q . A t  w h a t d istan ce  from  the ra ilroad  tra ck  w a s  the 

cam era p laced  in the p h o to g ra p h  I n o w  sh o w  y o u  and 

m arked  E x h ib it  D -3?
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A . T h ir ty  feet.
Q . (S h o w in g  w itn e ss  an o th er p h o to g ra p h .) I w ill 

h a v e  th is on e m arked D-4.

B y  th e C o u r t : I t  w a s  p laced  on the road, w a s it, in each 

case?

A . T h e  cen ter o f the road.
Q . In  each  case?

10 A . Y e s .
Q . A n d  in w h a t p a rt o f th e road w a s  it?
A . In  th e cen ter, ab o u t the cen ter o f th e  w a g o n  road.

B y  M r. B o u r g e o is :

Q . I sh o w  y o u  an E x h ib it  m arked  D -4  and ask  y o u  
w h a t d istan ce from  th e tra ck  the cam era  w a s set in th a t 
in stan ce ?

A . T h a t  is fifty .
20 Q . N o w , I sh o w  y o u  D -5 and a sk  y o u  w h a t d istan ce  

th e  cam era w a s  set from  the ra ilroad  tra ck  in th a t in-
stan ce  ?

A . S e v e n ty -fiv e  feet.
Q . N o w , in D -3, h o w  fa r  is the tra in  from  the railroad  

c ro ssin g  o r  from  the cro ssin g ?
A . 150 feet.
Q . A n d  in D -4  h o w  far is th e tra in  from  the cro ssin g ?
A . 202 feet.
Q . A n d  in D -5 th e tra in  is h o w  fa r  from  th e cro ssin g ?  

30 A * 337-
A . T h re e  hun dred  and th irty-sev en .
Q . N o w , a ssu m in g  th a t th e tra in  w a s ru n n in g  at 35 

m iles an h o u r and the au to m o b ile  w a s  ru n n in g  a t  8 m iles 
an hour, w o u ld  th e tra in  on th e tra ck  be in th e  sam e lo ca-
tion . N o , w o u ld  th e tra in  w h e re  it is n o w  on the tra ck  
be in lo catio n  to  co llid e  w ith  th is au to m o b ile  ru n n in g  at 
8 m iles an hour from  the p oin t y o u  set the cam era?
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A . Y e s , sir.
Q . A n d  in E x h ib it  D -5 w o u ld  the tra in  h a v e  been in 

th e lo catio n  sh o w n  on th e p ictu re  here so it w o u ld  h ave  
co llid ed  w ith  the au to m o b ile  from  a p o in t 75 feet if  th e  
au tom ob ile  w a s 75 feet a w a y , ru n n in g  at 8 and 35 m iles 

an h o u r?
A . A p p ro x im a te ly , yes.
Q . A n d  th e sam e w ith  th e first on e?
A . Y e s , sir, ap p ro x im a tely .
Q . T h ir ty  and 150?
A . Y e s .
Q . N o w , M r. S m ith , w a s there a n y  p oin t a lo n g  th a t 

road w h e re  th e v ie w  w o u ld  be less d istin ct th an  th ir ty  
feet d istan t, from  w h e re  y o u  to o k  th is E x h ib it  D -4 ?

A . L e s s  d istin ct?
Q . W h e r e  it  w o u ld  be less d istin ct than  it is n ow , 

w h ere  y o u  can  see less th an  y o u  can here?

A . Y e s ,  it  w o u ld  be.
Q . W h e r e ?  ^
A . W e ll, p o ss ib ly  nearer the tra ck  there.
Q . W ill  y o u  sh o w  m e w h e re ?  I w a n t y o u  to  sh o w  on 

th is m ap. N o w  I m ean th e w h o le  train , n ot ju s t  one p ar-
ticular part o f it. Is there any point there along that map 
w h e re  y o u  ca n ’t see a tra in  a p p ro a ch in g  th e cro ssin g ?

A . N o , I don ’t th in k  there  is.

Q . T h e re  is n ot?
A . N o, n ot w h e re  y o u  co u ld n ’t see som e p art o f the 

train.
Q . N o w , I w a n t to  ca ll y o u r  a tten tio n  to th is  p o in t th a t 

M r. A lle n  m ade. Y o u  n o tice  th a t,h is  lin es cross, h is tw o  30 
stra ig h t lines, to  sh o w  th a t yo u  co u ld n ’t see. I w a n t yo u  
to  scale  th e d istan ce  b etw e e n  th ose lin es a t th e p lace  
he m akes th e  p oin t and te ll m e h o w  w id e  th a t p o in t w o u ld  

be on the m ap?
A . A s  he has it sh o w n  here?
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Q . Y e s , it looks to m e as if it  w o u ld  be ab ou t seven  
feet.

A . N o t qu ite  th at, ab o u t five, b etw een  fou r and five.
Q . B e tw e e n  fo u r and five  feet?
A . Y e s .

Q . A  m an ’s e yes w o u ld  h ave  to  be th a t far ap art in 
ord er to  m ake th ose lines?

A . A c c o rd in g  to  th is line, yes.
Q . N o w , M r. S m ith , I w a n t to ask  y o u  th is q u e s t io n : 

10 T a k in g  the p o in t fu rth e st from  the railroad  tra ck  th a t M r. 
A lle n  m ade, he has d raw n  tw o  lines, one th ro u g h  tw o  te l-
egrap h  p oles and one th ro u g h  an oth er te le g ra p h  pole, and 
I ask  y o u  if  the line o f v isio n  w o u ld n ’t g o  p ast the first 
po le , b e tw e e n  th e tw o  lines and be able to see a tra in  be-
tw een the tw o lines that he has draw n on the map ?

A . I th in k  it w o u ld , yes.
Q . W h a t  is th e d istan ce  b etw een  th ose tw o  p oin ts 

w h ere  th e  tra ck s  com e to g eth e r?
A . B e tw e e n  th e lines he has sh o w n ?

2 0  q . Y e s , w h ere  th e y  in terse ct the track.
A . 1 14 feet.
Q . T h e n  if the tra in  w a s  200 feet lo n g  there w o u ld  be 

86 feet under his co n ten tio n  th a t the v ie w  w o u ld  n ot be 
in tercep ted ?

A . Y e s , sir.

Q . W h a t  is th e d istance, M r. S m ith . I d id n ’t ask  yo u . 
W h a t  is th e d istan ce from  th e c ro ssin g  d ow n  to th is 
house on th e n orth  side o f the tra ck ?

A .  W h y , th a t little  c ro ss in g  th ere  is 856 feet. I rem em - 
30 b er  that. T h is  h ouse here y o u  m ean?

A . Y e s .
A . T h a t  house here is 70 feet b a ck  from  that.
Q . P r a c tic a lly  800?
A . P r a c tic a lly  800 feet, ye s , in round num bers.
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C R O S S - E X A M I N A T I O N .

B y  M r. S t o c k w e ll:

Q . D id  y o u  m ake a n y  tests  on a m o v in g  tra in ?
A . N o. Y e s , w e  had th is tra in  d ow n  w ith  us th a t d ay.

T h e  tra in  in the p ictu re.
Q . D id  y o u  h a v e  a tra in  g o in g  b y  th a t cro ss in g  from  

Salem  to  W o o d b u r y  at th ir ty  m iles an h o u r?
A . N o , s ir ;  n o t th ir ty  m iles and hour.

B y  M r. B o u rg e o is :

Q . C a n ’t  y o u  see a tra in  if it is m o vin g ?
A . Y o u  ce rta in ly  can.

B y  M r. S t o c k w e ll:

Q . W h e n  it is ru n n in g  a lo n g  th e line o f te lep h on e poles 
can y o u  see  it as d is tin ctly  as y o u  can w h en  it is sta- ^  
tio n a ry  ?

A . W e ll,  v e r y  n early , yes.
Q . H a v e  y o u  tested  it o u t?

A . Y e s .
Q . D id  y o u  te st it ou t a t th a t p a rticu lar  p o in t?
A . N o t a t th a t p a rticu lar  p o in t; no, sir.

B y  M r. B o u r g e o is :

Q . N ow , M r. Sm ith,I am go in g  to show you anotheer pic- 3O  
tu re  th a t I w ill p ro ve  in ju s t  a m inute, th a t w a s  taken  
at a p o in t th ir ty  fe et from  th e cro ssin g . O h , y o u  h ave 
g o t it h ere  in th is ,p ic tu re . A r e  th ere  a n y  te le g ra p h  poles 
to  in terce p t a  v ie w  o f a tra in  w h en  y o u  are w ith in  th ir ty  

feet o f th e  tra ck ?
A . N o , s ir ;  n ot to ob scu re  it, ju s t  as sh ow n  there.
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B y  M r. S t o c k w e ll:

Q . I u n d erstan d  y o u  m ade y o u r  tests  a t 30 feet, 50 feet 
and 75 feet?

A . Y e s .

Q . T h a t  is th e p lace  from  w h ich  y o u  sh o t th e p ictu res 
or so m eb o d y w ith  y o u  sh o t the p ictu res ?

A . Y e s . '

Q . A n d  y o u  m ade no p ictu res or a n y  te sts  b e tw een  
1 0  th ose d ista n ces?

A . N o. M ad e no p ictu res.

A R T H U R  P . T U R N B U L L ,  sw orn.

B y  M r. B o u r g e o is :

Q . M r. T u rn b u ll, I ask  y o u  if y o u  to o k  som e ph oto- 
20 g ra p h s on th e 28th o f F e b ru a ry , 1918?

A . T h e y  w e re  taken  under m y  direction .
Q . Y o u  w e re  p re se n t?
A . Y e s .

Q . I sh o w  y o u  E x h ib it  D -6  and ask  y o u  if  th a t sh o w s 
a v ie w  o f th e ra ilroad  tra ck  n o rth e rly  o f the M a n tu a  road 
cro ssin g  ?

A . I t  does.

M r. S t o c k w e ll: J u st p o in t it o u t on the m ap, w o n ’t yo u  
30 p lease, w h e re  y o u  stood.

Q . A t  w h a t poin t did y o u  stan d  to  ta k e  th a t p ic tu re?
A . T h e  cam era  stood 75 feet on th e M an tu a  road, th a t 

is, in th e d irection  o f W o o d b u ry , and p o in tin g  as o u r 
tra ck s g o  to w a rd  W o o d b u ry .
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M r. B o u r g e o is : I o ffer th at to sh o w  th a t th ere  w a s  
n o th in g  in th a t d irection  th a t w o u ld  ob scu re a p erso n ’s 

v ie w  and th u s con fu se him .

M r. S t o c k w e ll : A s  I und erstand  it, th is is the v ie w  
to w a rd  C am d en , n ot in the d irection  o f th e a p p ro a ch in g  
train . I do not see th a t th a t has a n y th in g  to  do w ith  it.

T h e  C o u r t:  D o n ’t yo u  th in k  it w o u ld  o n ly  add con-

fu sion  ? 1 0

M . B o u g e o is : A ll  righ t, le t ’s not h ave it. I w ill w ith -
d ra w  it. N o w , I sh o w  y o u  a p h otograp h  m arked  E x h ib it  
D -7  and ask  y o u  if  th a t w a s  taken  w h ile  y o u  w ere  th ere  
and c o rre c tly  sh o w s th e su rro u n d in g  co u n try ?

A . Y e s , it does.
Q . A t  w h a t d istan ce  from  th e tra ck  w a s  the cam era

se t?
A . T w e n ty  feet. 20

M r. B o u r g e o is : I w ill o ffer that.

B y  the C o u rt : O n  th e road?

A . Y e s , sir.

N O  C R O S S - E X A M I N A T I O N .

T H O M A S  J. M C D O N A L D , sw orn . 30

T h e  C o u r t:  Is th is  on th ese sta tem en ts?

M r. B o u rg e o is :  Y e s .

T h e  C o u rt:  T h e y  ad m itted  m ost of them , y o u  kn ow .
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M r. B o u r g e o is : I kn o w , b u t I w a n t to, ask  ab o u t------

T h e  C o u r t : I f  there  are a n y  q u a lify in g  con d ition s ab o u t 
it ju s t  d irect th e ir a tten tio n  to  it.

M r. B o u r g e o is : I w a n t to  o ffer in ev id en ce  E x h ib it  P - i  
fo r  id en tification  and ask  y o u  w h e th e r  or n o t th a t s ta te -
m en t m ade b y  M r. B a llin g e r  w a s  read o ve r b y  him  be-
fore he sig n e d  it?

A . P o s itiv e ly .
Q . I sh o w  y o u  E x h ib it  D -2 and a sk  y o u  w h e th e r or not 

the sta tem en t sign ed  b y  M r. N o b le  w a s read o v e r  b y  him  
b efo re  he sig n e d  it?

A . I t  w a s  taken  b y  an o th er o p e ra tive  o f  o u r d ep a rt-
m ent.

C R O S S - E X A M I N A T I O N .

20 B y  M r. S t o c k w e ll:

Q . A r e  y o u  an o p e rative  o f th is office ?

A . O f  the C la im  D ep a rtm en t, y e s , o f th e L e g a l D e -
p a rtm en t o f th e P e n n sy lv a n ia  R ailroad .

Q . C o n n ected  w ith  th e cla im  d ep artm en t?
A . Y e s .

Q . T h is  is in y o u r  hand w ritin g , isn ’t i t ; th e  sta tem en t 
o f M r. B a llin g e r?

A . T h e  sta tem en t o f M r. B a llin g e r  is in m y  h an d w rit-

30 ins> yes-
Q . W h e re  did y o u  see him  ?
A . M o o resto w n .

Q . S a w  him  at M o o re sto w n ?
A . Y e s .

Q . W a s  it  d u rin g  th e d a y  or a t n ig h t?  W a s he sick  
a t the tim e?

A . Y e s , he w a s co m p la in in g  at th e tim e.
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DIRECTION OF VERDICT AGAINST PANCOAST.

Q . W a s  he in bed ?

A . N o.
Q . In  th e h ouse?
A . Y e s .

D E F E N D A N T  r e s t s .

10

B O T H  S I D E S  R E S T .

ft
M r. B o u r g e o is : I m ove fo r a d irection  as to  th e a u to -

m obile. T h e  a ct o f 1909 p re ve n ts  us from  h a v in g  a non-
su it as to  p ersonal in ju ry , b u t th a t d o esn ’t a p p ly  as to 
p erso n al p ro p erty . T h a t  is, I th in k  th e la w  stan d s as it 
stood  b efo re  th e act w a s passed, and I m ove a v e rd ic t be 2 0  
d irected  as a g a in st P a n co a st on the gro u n d  o f co n trib u -

to ry  n e g lig e n ce  o f his agen t.

A t  th is p o in t a recess w a s taken  u n til F r id a y  m orn -

in g, O cto b e r  10th, 1919, a t 9 o ’c lo ck  A . M .

C am d en , N e w  J ersey , O cto b e r  10, 1919. T r ia l o f the 
cau se resum ed  at 9 o ’c lo ck  A . M . in the presen ce  o f coun- 30 
sel fo r the re sp e ctiv e  parties.

T h e  C o u r t:  ( A fte r  le n g th y  arg u m en t.) G en tlem en , I 

re g re t v e r y  m uch th a t b oth  o f th ese q u estion s can n ot be 
su b m itted  to th e ju ry , in v ie w  o f the s ta tu to ry  d irection
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v su b m ittin g  one, b u t it seem s to  m e m y  d u ty  is en tire ly  
clear. T h is  w a s  a v ie w  th a t w a s  p e r fe c tly  p lain  o f a n  
a p p ro a ch in g  train , and a m an can n ot ap p roach  a cro ssin g , 
e sp e cia lly  in an au tom ob ile  th a t is co n tro lla b le , as a g a in st 
a h orse w h ich  has its  ow n  m en tation , and anim al action. 

H e  cou ld  h ave  stop p ed  his car a n y w h e re , and I can n ot 
see h o w  it is p o ssib le  th a t I sh ou ld  regard  th at as sh o w -
in g  a n y th in g  b u t co n trib u to ry  n eg lig e n ce  s itt in g  as a 
Court. W ith  respect to the claim  for the truck a ver- 

1 0  d iet w ill h ave  to be d irected.

(E xception  noted for the p laintiff.)

C H A R G E  O F  T H E  C O U R T .

E L O Y D ,  J . : G en tlem en , the o n ly  claim  th a t p resen ts 
itse lf fo r  y o u r  con sid eration  n o w  is th at o f B a llin g e r  for 

20 person al in ju ries. F o rtu n a te ly  th e in ju ries w h ich  he re-
ceived  w e re  n ot p erm an en t in th e sense th a t th e y  w o n ’t 

get w ell, and fortunately, also, they w ere not as serious as 

they m ight easily have been, apparently. H e was incapaci-
tated for a tim e so that he could not do his w ork, and when 
he w ent back he w as not fu lly  up to the norm al o f his previ-
ous condition. In addition to that he says that he still is 

sometimes nervous and that he can’t geb out the fu ll am ount 
or w ork that he did before. T h e dam ages, gentlem en, in 
th is case, rep resen t pain  and su fferin g  and a n y  loss in a 

30 m oney way. It has not appeared w hether he w as paid his 
salary or w ages o r  n o t ; all that does appear is that he lost 
a certain am ount o f time and that part o f the time after he 
cam e back he had a helper on his truck.

Gentlem en, this case presents the anom aly o f the Court 
having declared to you as a m atter o f law  that M r. P an -
coast, through his man B allinger, w as careless and negli-
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gent in the manner that he approached this crossing, and 
having to leave it to you to say whether B allinger, the o f-
fender, as the C ourt has found in the other case, is gu ilty  
o f negligence him self. In other w ords, the results o f his 
negligence in a property dam age the C ourt is obliged to 
take care o f and charge that you must find a verdict for the 
defendant in that c a se ; in B allin ger’s case it is a question for 
you.

N ow , gentlem en, this is a public h ighw ay and a public 
line o f transportation m eeting each o th e r; one operates w ith 1 0  
m ovable vehicles go in g  anyw here that the road is available^ 
the other is devoted to a railw ay service and! is lim ited to its 
tracks, aand that ra ilw ay service has a right o f w a y  across 
the railroad over a user o f this h ighw ay. In other w ords 
the user o f  the h igh w ay is obliged to give  w a y  to the steam 
railroad train, because you can see at once ii it w ere other-
wise, if  the trains had to stop at every crossing, there w ould 
be no such thing as train service effective in this country ; 
and therefore the law  has exacted of railroad companies 
that when they approach h ighw ays they have a righ t to 2 0  
cross them at any speed they please, but they m ust g ive  
notice o f the approach in one o f tw o  w ays. T h e y  m ust either 
do it by sounding a w histle at intervals for a  distance o f 

nine hundred feet before and until the crossing is passed, 

or they m ust g ive  w arn in g by a bell o f specified dim ensions 
and w eight in like manner until it is crossed, except that 

the bell is required to be rung continuously, w hile the signal 
o f the w histle is only required to be at intervals. T here is 
evidence in this case from  w hich you could find that the 
railroad com pany defaulted in that obligation in this case; 30 
there is evidence in the case from  w hich you can find that it 
perform ed that duty w ith respect to the bell, at least, and 
that question therefore becomes a fact fo r  you r considera-
tion, and it is a fa ir  question for the ju ry  w hether or not 
the signals or either o f them w ere given  in accordance w ith 
the legal requirements. I f  they w ere not, then you have a
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perfect right to in fer negligence in the method o f approach 
to the crossing by the railroad com pany. W hen, how ever, 
gentlem en, they have done that, when they have g iven  
either one o f the statutory signals, the law  says that it is 
under no further o b lig atio n ; it is not obliged to stop, it is 
not obliged to slow  down, because, as I have already in-
dicated to you, that at once w ould annul the ve ry  utility for 
w hich railroad travel is intended.

But, gentlem en, there comes into this case another ques- 
1 0  tion, and that is, how  you shall regard the conduct o f B a l-

linger in this case. B allin ger w as on a truck w here he de-
clares his view  w as o p e n ; he had the curtain on his side 
open, he w as sitting on the right hand side o f the truck next 
to the approaching tr a in ; there w ere a few  telephone poles 
and a tree as the only obstructions to his vision fo r  a  dis-
tance o f several hundred feet up the track, ,and fo r  a very  
considerable distance on the h igh w ay before he reached the 
railroad crossing. N ow , how  can you declare that to be 
reasonably careful conduct on the part o f a traveler ap- 

20 proaching a railw ay track? It is true there w as another 
truck w aitin g on the opposite side o f the track, but it w as 
w aitin g there for the train to pass, and the plaintiff, instead 
o f w aiting, w ent across, or attem pted to. N ow , there are 
possibly one or tw o places w here if  you get in the exact 
spot you couldn’t see a train, the w hole of it, or possibly 
any part o f it, but you w ill see yourself the view  that one 
approaching that track could have. O f  course, if  you say 
under the circum stances that B allin ger w as not gu ilty  o f 
negligence under those circum stances, then his ow n negli- 

Q gence does not preclude him  from  recovery, but i f  on the 
other hand, gentlem en, it appears to  you that he neglected 
the reasonable precaution o f ord inary prudence in approach-
in g  that track, then it is your plain duty to render a verdict 

in his case as w ell for the defendant.



N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  A P P E A L S .

T H O M A S  S. P A N C O A S T ,

Plaintiff-A ppellant,

vs.
B rief.

D I R E C T O R  G E N E R A L  O F  
R A I L R O A D S ,

D efendant-Respondent.

T h is  appeal b rin g s to  th is C o u rt for re v ie w  a ju d g m e n t
b y  d irection  o f  the C o u rt fo r  th e d efen d an t a t th e  C a m -
den C ircu it.

P la in tiff  w a s the o w n er o f an au to m o b ile  tru ck  w h ich  
w a s used in the d istrib u tio n  o f co n fe ctio n e ry  th ro u g h o u t 
the to w n s in the sou th ern  p art o f N e w  J ersey . T h e  car 
w a s  d riven  b y  one B a llin g e r  em p lo yed  b y  th e p la in tiff 
for th a t purpose. B a llin g e r  w a s  th e o n ly  o ccu p a n t o f 
the car a t  th e tim e o f the accid en t. P la in tiff ’s tru c k  b e in g  
d riven  b y  B a llin g e r, w a s p ro ceed in g  from  W o o d b u ry  
so u th w a rd  to w a rd  Salem  on the M a n tu a  R o a d  and w a s 
stru ck  b y  a tra in  o f d efend ant, w h ich  w a s  co m in g  n orth -
w a rd  from  Salem  to  W o o d b u ry . T h e  a n g le  m ade b y  the 
h ig h w a y  from  W o o d b u ry  to w a rd  Salem  and the railroad

S T A T E M E N T :
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o f d efen d an t as it ap p ro ach es W o o d b u ry  from  S alem  is 
an o b tu se  an gle . T h e re  w ere  no g a tes , bell or flagm an  
a t  th e cro ssin g . T h e  o n ly  w a rn in g  s ig n  w a s  th e o rd in a ry  
sig n b o a rd  p laced  som e d istan ce  from  the cro ssin g .

A c c o r d in g  to p la in tiff ’s w itn e sses , the en gin e  bell w a s  
n ot ru n g, nor w a s the en gin e w h is tle  b lo w n  as the train  
approach ed  the c ro ssin g  and no o th er w & rn ing o f th e a p -
proach  o f the train  w a s g iv en .

P la in tiff  s w itn e sses  sh o w ed  th a t to  a p erson  ap p ro ach -
in g  the c ro ssin g  as B a llin g e r  w a s th en  a p p ro a ch in g  it in 
the au tom ob ile , the v ie w  o f th e tra ck  to  th e sou th  w a s 
obscured .

1. T h e  C o u rt held th a t C h a p te r  278 o f the P a m p h let 
L a w s  o f 1910, p a g e  490 (C o m p iled  S ta tu te s , p age
Sec. 36-C ) does n ot a p p ly  to  injuries to property, b u t is 
a p p lica b le  so le ly  to  personal injuries; and th a t it  w as, 
th erefo re, w ith in  the p ro vin ce  o f the C o u rt a s  a leg a l 
qu estion  to  d eterm ine w h e th e r  th e d efen d an t under th e 
te stim o n y  o ffered  w a s g u ilty  o f c o n trib u to ry  n e g lig e n c e ; 
and

2. T h e  C o u rt then  d eterm in ed  th a t it  w a s  bound to find 
u n d er the te stim o n y  th a t p la in tiff ’s em p loyee, B a llin g er, 
w a s  g u ilty  o f c o n trib u to ry  n e g lig e n ce  and th a t th ere  w a s 
no ev id en ce  to  g o  b efo re  a ju r y  on th a t question.

W e  re sp e c tfu lly  su b m it th at the C o u rt erred  in b oth  o f 
these d eterm in a tio n s:

I,

C h a p te r  278 o f the L a w s  o f 1910 is as fo l lo w s :

“ A n  A c t  co n cern in g  th e lia b ility  o f ra ilro ad s for



3

in ju ry  to  persons or property caused b y  ru n n in g  
ca rs  across p u b lic  stre e ts  and h ig h w a y s, a t w h ich  
cro ssin g  no s a fe ty  g a tes , b e ll or o th e r  d ev ice  to  g iv e  
w a rn in g  to  the tra v e lin g  p u b lic  h a v e  been in -

sta lled .”

“ B e  it en acted  b y  the S en ate  and G en eral A s s e m -
b ly  o f the S ta te  of N e w  J e rs e y :

1. In  a n y  actio n  a g a in st a n y  steam  railroad  com -
p a n y  b ro u g h t to  reco v er d am ages for in ju ries or 
death  o ccu rrin g  a t a n y  cro ssin g  o f the r ig h t o f  w a y  
o f such  steam  ra ilro ad  com p an y, w h ere  such  co m -
p a n y  has n ot in sta lled  a n y  s a fe ty  g a tes , bell or de-
v ice  u su a lly  em p lo yed  to  w a rn  and p ro te ct the tr a v -
e lin g  p u b lic  a t su ch  cro ssin g , w h ich  in ju ries or death  
are a lleg ed  to  be due to th e n e g lig e n ce  of said ra il-
road co m p a n y or its  a g en ts, th e p la in tiff in such 
actio n  sh all n ot be n on-suited  on the grou n d  o f con -
tr ib u to ry  n e g lig e n ce  on his o w n  p a rt or on th e p art 
o f th e person  fo r  w h om  such  su it is b ro u g h t, b u t in 
all su ch  cases it sh all be le ft  to the ju r y  to d eter-
m ine w h e th e r  th e person  in ju red  o r k illed  w a s  e x -
e rc is in g  due and reason ab le  care  u n d er the co n d i-
tion s e x is tin g  a t said  c ro ssin g  at th e tim e o f such  
in ju ry  or death , and if the ju r y  sh all d eterm in e th at 

the person  in ju red  or k illed  w a s not e x e rc is in g  due 
and reason ab le  care un d er the co n d itio n s e x is tin g  
a t the tim e o f such  in ju ry  or death , th e v e rd ic t sh all 
be a g a in st the p la in tiff  and in fa v o r  o f the d efen d -
ant.

2. A ll  acts and p arts o f acts in co n sisten t w ith  the 
p ro visio n s o f th is a ct be and the sam e are h ereb y  
repealed.

3. T h is  act sh all ta k e  e ffect im m ed ia te ly .”
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T h e  title  o f  th is  sta tu te  does n o t ap p ear in the C o m -
piled  S ta tu te s  to  w h ich  referen ce  w a s  m ade b y  the T r ia l 
Judge.

(a ) T h e  w o rd  “ in ju rie s ,”  (lin es 2 and 7) and th e w o rd  
“ in ju re d ” (line 13) and the w o rd  “ in ju r y ”  (lin es 15 and 
19 ), in th e m ind o f th e T r ia l C o u rt, referred  m e re ly  to 
in ju ries to persons.

W e  feel th a t th is co n stru ctio n  is  u n w arran ted , even  if 
th e b o d y  o f the a ct a lo n e  be con sid ered . T h e  w o rd  “ in-
ju r y ” or “ in ju r ie s”  refers p rim a rily  to  b oth  p erson s and 
p ro p e rty  un less o th e rw ise  qualified.

In  N . R a ilw a y  o f F ra n ce  vs. C a rp en tier, 13 H o w . P r. 
(N . Y .)  222, the C o u rt c ite s  w ith  a p p ro va l W e b s te r ’s 
defin ition  as fo llo w s :

“ In  gen era l, a n y  w ro n g  or d am age  done to  a 
m an ’s person, r ig h ts , rep u tation  or g o o d s .”

A n d  to  the sam e effect, H itch  vs. E d ge rco m b e, C o u n ty  
C om . (N . C .)  44, S. E . 30.

N ich o la s  vs. C ity  o f M in n eap o lis, 16 N . W . 410 :

T h e  M in n eso ta  A c t  in co rp o ra tin g  C ity  o f M in n e -
ap olis p ro v id es th a t no  actio n  sh a ll be m aintained  
a g a in st the c ity  on a cco u n t o f  a n y  in ju ries rece ived  
b y  m eans o f a n y  d efect in th e con d ition  o f a n y  
b rid ge, etc., and held  th a t in ju ries applied  to  p ro p -
e rty  in ju ry  as w e ll as to  p erso n al in ju ry .

In  J a n u a ry  vs. S ta te , 38 S. W . ( T e x .)  179, w h ere

------ C o d e C rim in al P ro cee d in g , 1895, A r t . 606, pro-
v id ed  th a t no ju d g e  sh ould  sit in a n y  case  w h e re  the
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p a rty  in ju red  m a y  b e con n ected  w ith  him  b y  co n san -

g u in ity  ; it  w a s  h e ld :

“ in clu d ed  p a r ty  in ju red  e ith er as to  his person  or 

p ro p e rty .”

M c C a r th y  vs. G u ild , 53 M ass. 29 .—

H ere  the sam e ru le w a s applied  to  a sta tu te  w h ich  p ro -

vid ed  th a t

“ a n y  person  in ju red  b y  a d o g  m a y  re co v er,”  etc.

(b ) A ll  d ou b t as to  the m ean in g  of th e w o rd  “ in ju r y ” 
is rem o ved , h o w ev er, upon read in g  th e title  o f th e act. 
In  ex p ress term s th a t title  m akes th e a ct a p p ly  to  b oth  
“ p erso n s or p ro p e rty ,”  th e re b y  s h o w in g  c le a rly  the in-
ten tion  o f th e L e g is la tu re  to  m ake the act ap p licab le  to 
in ju ries to  b oth  p erson s and p ro p erty .

(c )  I t  is a ru le  of s ta tu to ry  co n stru ctio n  th a t , w h ere  
a n y  a m b ig u ity  or u n ce rta in ty  ap p ears in the la n g u a g e  o f 
the b o d y  o f th e act, the title  should  be consid ered  to  d is-
co ver th e in ten tio n s o f th e L e g is la tu re .

E v e rh a m  vs. H u lit, 45 N . J. L . 5 3 :

“ T h e  title  o f an a c t o f th e L e g is la tu re  w ill not 
su p p ly  d efects  or o m ission s in th e e n a ctin g  part, 
b u t m a y  be resorted  to  in a sce rta in in g  th e le g is la -
tiv e  in ten t w h ere  the m ean in g  is u n certa in  b y  rea-

son o f th e  use o f gen era l la n g u a g e  o f  u n certa in  s ig -
n ification , as o f w o rd s o f d o u b tfu l im p ort, e sp e cia lly  
sin ce th e L e g is la tu re  is req u ired  b y  co n stitu tio n al 
p ro visio n  to  fram e a title  for e v e ry  a ct, and to  e x -
p ress in  the title  th e  o b je c t o f th e en actm en t.”

T o  th e sam e e ffec t is H en d rick so n  vs . F rie s , 45 N . J.

E . 563.
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-------D o b b in s vs. N orth am p to n , 50 N . J. L . 499:

“ T h e  co n stitu tio n al m and ate th at the o b je c t o f 
e v e ry  la w  sh all be exp ressed  in its title , has g iv e n  
th e title  o f an act a tw 'o-fold e ffect. I t  has added 
ad d ition al force  to th e title  a s  an in d ication  of le g is -
la tiv e  in ten t in aid  o f th e co n stru ctio n  o f a sta tu te  
co u ch ed , in la n g u a g e  o f d o u b tfu l im port, and it a lso  
o p erates as a co n stitu tio n al lim itatio n  upon the en-

a c tin g  p art o f th e la w .”

S lo cu m  vs. N ep tu n e, 68 N . J. L . 597:

“ I f  p ossib le , e v e ry  le g is la tiv e  act m u st be g iv en  
e ffect b y  c o n s tru c tio n ; and , aided b y  th e title , to 
w h ich  for th is purpose reso rt m a y p ro p e rly  be had, 
w e  find no d ifficu lty  in so co n stru in g  th is  one.”

(d ) W e  find no case  in w h ich  a n y  co n stru ctio n  o f th is 
a ct has been g iv e n  b y  th is or a n y  N e w  J ersey  C o u rt 
w h ich  w o u ld  lim it its  ap p licatio n  to  p erson al in ju ries.

T h e  a ct w a s a lso  con sid ered  in th e cases o f W a ib e l 
vs. S. S. R . R . 87 N . J. L ., 5 77 ; B ra d le y  vs. C . R . C o ., 84 
L,. 358; S p a rg o  vs. C . R . R . 84 L . 2 5 1 ; Jam es vs. D . L- 
&  W . R . R . 92 L . 150; P . R . R . C o. vs . O r tle y , 204 F ed. 
273, and N . Y .  R . Co. vs . T h ie re r , 209 F ed . 316.

I f  th a t ru le  is here fo llo w ed , w e  m u st con clu d e  th a t 
the a ct c ited  ap p lies to  in ju ries b oth  to  property and per-
sons and co n se q u e n tly  to  th e p resen t case.

T h e  C o u rt w a s, th erefo re, m a n ife stly  w r o n g  in d ire ct-
in g  a v e rd ic t a g a in st th e p la in tiff on the b asis o f th is 
sta tu te . I ts  s ta tem en t to  th e ju r y  (p. 117 , line 32, etc., 
p. 118, line 34, e tc .) on such  d irection  o f v e rd ic t sh o w s 
th at the d irection  w a s  based  so le ly  on th e C o u rt ’s er-
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ron eou s co n stru ctio n  o f th is statute.

F u rth e rm o re, if  the ju ry , under a p roper co n stru ctio n  

of th is sta tu te , w a s the so le  ju d g e  o f th e c o n trib u to ry  
n e g lig e n ce  o f th e p la in tiff, there w a s then  no p o ssib le  
ju stifica tio n  for the rem o val o f the case from  th e ju ry .

W itn e s s  B a llin g e r  (p. 17, 1. 33) w h o  d ro ve  the a u to -

m obile  and w itn e ss  N o b le  (p. 48» 1* 3) w h o  w a s  sta n d -
in g  w ith in  th ir ty  feet o f the cro ssin g  and on th e o p p o -
site  side th ereo f in the m iddle of th e p u b lic  road as the 
tra in  ap p roach ed , b o th  testified  th at th e  en gin e  w h is tle  
did  n o t b lo w  nor did the en gin e  bell r in g  as th e tra in  
approach ed  the cro ssin g . I t  is tru e th a t th is w a s denied  
b y  th e en g in eer and firem an, b u t the fa c t o f d efen d an t s 
n e g lig e n ce  b e in g  estab lish ed  prim a facie  m ade th is  a 

ju r y  question .

II.

Even if the Court were not, by the 1910 Statute above 
recited, precluded from removing from the province of 
the jury the question of contributory negligence, yet the 
evidence adduced on this point made it clearly a ques-
tion for the jury.

The facts brought out by the testimony of plaintiff’s 
witnesses or by cross-examination of defendant’s wit-
nesses are as follow s:

----- The defendant’s railroad, approaching the cross-
ing from Salem and the Mantua Road, approaching the 
crossing from Woodbury, make an obtuse angle; there-
fore, plaintiff in looking to the right would be looking 
nearly parallel with the railroad itself.

----- In this obtuse angle was a field in which appar-

N$w Jersey State Library



8

e n tly  the o n ly  o b stru ctio n s w e re  sta ck s o f corn.

------T h e  field and road w e re  co vered  w ith  sn o w  and
the sn ow  w a s so deep th a t in the M a n tu a  R o a d  th a t road 
w a s  b lo ck ed  e x ce p t r ig h t in th e m iddle o f th a t road. 
(N o b le , p. 49, 1. 13).

------ I t  w a s  in te n se ly  co ld  and th e w in d  w a s b lo w in g
hard. (B a llin g e r , p. 12, 1. 1 1 ) .

------ A s  B a llin g e r  approach ed  th e cro ssin g  from  W o o d -
b u ry  in p la in tiff ’s tru ck , a n o th e r au to m o b ile  w a s  a p -
p ro a ch in g  th e cro ssin g  from  th e op p o site  d irection , 
w h ich  au to m o b ile  he w a s  bound  to  pass. T h is  could  not 
be done w ith o u t one o f the m ach in es p u llin g  o u t in to  
th e  h e a v y  sn o w  and a llo w in g  th e o th er m achin e to  pass. 
(N o b le , p. 47, 1. 26.)

------ B a llin g e r ’s m achine w a s  a righ t-h an d  d r iv e ; he
sa t on th e r ig h t hand side o f th e ca r and w a s  the o n ly  
o ccu p a n t o f th e car. T h e  g la ss  w in d  sh ield  w a s  up and 
the cu rta in s w e re  open. (B a llin g e r , pp. 14, 15, 16.)

----- There was a line of big poles along the road on
B a llin g e r ’s r ig h t as he ap p roach ed  the cro ssin g , and a lso  
tw o  lines o f  h e a v y  p o les a lo n g  the ra ilro ad  r ig h t o f w a y  
from  th e cro ssin g  to w a rd  Salem , b o th  o f th ese  lin es o f 
p o les b e in g  b etw e e n  the ra ilroad  tra c k  and th e M a n tu a  
R o ad . A t  th e p oin t o f ap proach  b y  B a llin g e r  th ese tw o  
lin es o f  p o les w e re  so p laced  as n ot to  be op p o site  each 
other. A  person, th erefo re, a p p ro a ch in g  the c ro ssin g  
from  W o o d b u ry  and lo o k in g  to  th e rig h t a cro ss the o b -
tu se  a n g le  to w a rd s the r ig h t of w a y  o f th e  ra ilroad  w o u ld  
lo o k  th ro u g h  first th e lin e o f p o les a lo n g  M a n tu a  aven u e 
and then  the tw o  lin es o f  p o les a lo n g  the far side o f th is 
o b tu se  an gle , th a t is, on the r ig h t o f w a y  o f  th e d efen d -
an t railroad . (A lle n , pp. 62 to  78.)
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------ T h e  en gin eer, a cco rd in g  to  h is te stim o n y  (p> 84, 1.
37) w a s  in h is po sitio n  in th e cab all o f  the tim e and  lo o k -
in g  to w a rd  th e cro ssin g  and up and d ow n  the M a n tu a  
R oad . H e  did  not see p la in tiff ’s tru ck  at a n y  tim e, n ot 
even  ju s t  b efo re  his en gin e stru ck  th e tru ck . H e  k n e w  
th a t he had stru ck  an  o b je ct o n ly  b y  the noise  w h ich  it 

m ade.

H e  said (p. 87, 1. 22) he had sh u t o ff th e steam  b efo re  
he reach ed  th e  cro ss in g  and the tra in  w a s  g lid in g  to w a rd  
th e c ro ssin g  on  a d ow n  g rad e  and w ith  no steam  issu in g  

from  th e en gin e.

------ T h e  firem an w a s on his b o x  in  th e cab  and on the
side o f th e en gin e  to w a rd  p la in tiff ’s tru ck  and lo o k in g  
to w a rd  the cro ss in g  and the M a n tu a  R o ad  un til he g o t 
w ith in  200 fe et o f  th e  cro ssin g . H e  th en  g o t  d o w n  from  
his b o x  and cou ld  not see th e cro ssin g . (H o p k e , p. 97, 

1. 14.)

T h e  firem an, a lth o u g h  lo o k in g  s tra ig h t to w a rd  th is 
c ro ssin g  and the M a n tu a  R oad  a s it approached  th e 
c ro s s in g  from  W o o d b u ry  did not a t a n y  tim e see p la in -
t if f ’s tru ck  and the o n ly  k n o w le d g e  o f the co llis io n  w a s 
b ro u g h t to him  b y  the noise w h ich  it m ade. (p. 9 7 ,1 . 10.)

-------B a llin g e r  (p. 18, 1. 37, e tc .) approach ed  th e cro ss-
in g  v e r y  s lo w ly — a t “ a h o rse ’s w a lk ”  o r  p o ssib ly  e ig h t 
m iles an  hour. A s  he ap p roach ed  th e cro ssin g , ab ou t 
“ one-Tialf sq u a re”  from  it, he b e g a n  to  look  up and d ow n  
th e ra ilroad  w a tc h in g  fo r  train s. H e  looked  first to  th e 
r ig h t and then  to  th e  le ft  and  then  to  the r ig h t and then  
to the le ft  a g ain  and he cou ld  n o t see th e a p p ro a ch in g  
tra in , a ll th e  tim e g ra d u a lly  and s lo w ly  a p p ro a ch in g  the 
cro ssin g . H e  did n ot hear a n y  s ig n a l from  th e lo co m o -
tive , H e  w a s  g o in g  v e r y  s lo w ly  and w h en  he g o t to  the 
cro ssin g  th ere  w a s  a drop d o w n  from  th e p u b lic  road to
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the ra ilroad  b ecau se o f the accu m u latio n  o f the sn ow , 
etc., on th e  p u b lic  road.

— — W itn e s s  B a llin g e r  a lso  sta te s  (p. 22, 1. 8) th at 
since the accid en t he has v is ite d  the cro ss in g  and found 
th a t to  one ap p ro a ch in g  th e cro ssin g  as he did  th a t d a y  
a v ie w  o f an a p p ro a ch in g  train  from  Salem  to w a rd  the 
c ro ssin g  is o b scu red  b y  th e th ree lines o f  poles, one line 
on M antua. R o a d  and tw o  lin es on the r ig h t o f w a y  of 
the railroad , so  th a t a t va rio u s p oin ts a lo n g  th e M a n tu a  
R o ad  y o u  can n ot see a tra in  a t a ll.

------ T h e  te stim o n y  o f w itn e ss  A lle n  is to  th e sam e e f-
fect and as fo llo w s  :

D ire ct, p. 63, 1. 7 to 35 and 64,— 1. 1 to 8------

“ A . I w e n t d ow n  w ith  M r. B a llin g er, and on the 
sid e to w a rd  W o o d b u ry  or g o in g  in th e sam e d irec-
tion  in w h ich  M r. B a llin g e r  w a s tra v e lin g  a t th e 
tim e o f th e accid en t, w e  stop p ed  th e car. A  train  
w a s co m in g  from  W o o d b u ry  or C am dem  A  sh ort 
space a fte r  it passed  th e h ig h w a y  cro ssin g . I g u ess 
the tra in  had go n e p o ss ib ly  a hun dred  or a  hun dred 
and fifty  fe et o v e r  the h ig h w a y . I ran b a ck  e ig h t 
paces, m easured  o ff a t th a t tim e, and th ere  w a s  a 
line o f poles form ed p o ss ib ly  b y  a n y  one o f  th ese 
poles, one th a t w o u ld  b e p ro b a b ly  tw e n ty  feet b a ck  
from  the ra ilroad  cro ssin g  co m in g  in line w ith  the 
d ouble lin e  o f p o les ru n n in g  p a ra lle l w ith  th e ra il-
road cro ssin g , and fo r  a space o f p o ss ib ly  tw o  h u n -
dred y a rd s  th at tra in  w a s  o b stru cte d  b y  tw o  or 
three poles.

Q . Y o u  m ean th e v ie w  w a s  o b stru cte d ?
A . T h e  v ie w  o f th e train . In  o th e r w o rd s, th e 

tra in  tra v e lle d  a co u p le  o f hun dred  y a rd s  b efo re  it 
cam e into  v ie w  a g ain  w h ile  I w a s sta n d in g  in th a t 
one position .
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T h e  C o u r t:  W h e re  did he p lace  h im self th en ? 
( T o .th e  w itn e ss .)  W h e re  did y o u  sa y  y o u  w e re ?

T h e  W itn e s s :  I w a s e ig h t or nine paces from  the 
track . I cou n ted  them  off as I paced  them .

B y  th e C o u rt:

Q . W h a t  hindered  y o u  from  se e in g ?
A . T h e  line o f po les form ed a b lin d  an gle .
Q . A n d  h o w  w id e  a space did th a t co v e r?  B y  

th a t I m ean h o w  m uch freedom  o f m o vem en t had 
y o u  b efore  y o u  co u ld  see e ith er p ast it  or b efo re  
y o u  reach ed  it in th a t s itu a tio n ?

A . I f  I had w a lk ed  one fo o t in eith er d irection  
or a to ta l o f tw o  fe et I could  n ot h a v e  seen a n y -
th in g . B u t, o f cou rse, if  I had go n e o u t o f  th a t b lind  
a n g le  I p ro b a b ly  m ig h t h ave  been  ab le  to  see the 
train . In  o th er w o rd s, the b lin d  a n g le  co ve red  up 
th ese  tw o  fe et.”

W itn e s s  B a llin g e r  on the sam e poin t s a y s :

(P . 22, lin es 8 to  20.)

“ A . W e ll, I find ou t th a t it  o b stru cts  th e v ie w , 
th is line o f te le g ra p h  poles and I w a s d ow n , lo o k -
in g  up the railroad  and the ap p ro ach  o f a tra in  co m -
in g  to  W o o d b u ry . W h ile  I w a s sta n d in g  th ere, th a t 
tra in  w e n t b y , and I d on ’t k n o w  how; far, it w a s n ’t 
v e r y  far, the tra in , y o u  co u ld n ’t  see it.

Q . W a s  a n y b o d y  w ith  y o u  w h en  th a t w a s  done?
A . M r. A lle n .
Q . W h e n  w a s th is?
A . L a s t  S a tu rd a y  w e e k , w h a te v e r  tim e th a t w as.
Q . M r. A lle n  from  m y  office?
A . Y e s .”
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(P . 25, lin es 2 to  18.)

“ Q . N o w , I d on ’t un d erstan d  w h e th e r or not 
th ere  is a n y  o b stru ctio n  to  y o u r  se e in g  th a t tra in  
until it g e ts  these fo u r  b lo ck s a w a y  as yo u  sp eak  o f?

A . Y e s , th ere  was* a line o f poles.
Q . W e ll, d id  th e y  in terfere  w ith  y o u r  see in g  

there  ?
A . T h e y  did interfere.

B y  M r. S t o c k w e ll:

Q . N o w , w h a t I w a n t to  k n o w  is w h e th e r  y o u  
stood to  the n orth  o f th a t c ro ssin g  in ab o u t th e sam e 
p osition  y o u  w ere  w h en  y o u  approach ed  th a t train  
on th is p ike and y o u  looked  to w a rd  the sou th  up the 
line o f the r ig h t o f w a y  o f th e ra ilroad , and I w a n t 
to  k n o w  w h e th e r  y o u r  v isio n  w a s  then o b scu red  b y  
th e line o f  p o les?

A . I t  w as.

(P . 27, lin es 18 to  30.)

Q . A l l  r ig h t, th a t is righ t, to th e rig h t to w a rd  
S a le m ; th a t is Salem  d o w n  there. T h e n  I u n d er-
stan d  y o u  to sa y  th ere  w ere  o b stru ctio n s to the 
v isio n  ?

A. Yes.
Q . A n d  h o w  fa r  could  y o u  see?  Y o u  said  y o u  

cou ld  see a tra in  ab o u t fo u r sq u ares, g o in g  ab ou t 
fo u r sq u ares th a t w a y .

A . N o , n ot d o w n  th is  w a y ;  I d o n ’t k n o w  h a rd ly  
h o w  fa r  th a t w o u ld  go , ab o u t tw o  sq u a re s; ab ou t 
fou r sq u ares for the tra in  th is w a y , b u t ab o u t tw o  

sq u ares o f th e tra in  w a s  o u t o f s ig h t th is w a y , b y  
th e o b stru ctio n  o f  th ese  poles.
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Q . W h a t  do y o u  m ean b y  ab o u t tw o  sq u ares?
A . A b o u t tw o  sq u a res like  th e y  are in th e  c ity .”

— —T h e  tra in  as it  ap p roach ed  th e  cro ss in g  w a s  g o in g  
from  30 to  35 m iles an  h o u r (p. 87, 1. 18). U n d e r  th e 
te stim o n y  o f w itn e sses , B a llin g e r , N o b le  and A lle n , for 
th e p la in tiff, and th e ad m ission s o f  th e en gin eer and fire-
m an o f the d efen d an t, it  w a s  a t le a st a ju r y  q u estio n  
w h e th e r  or n o t p la in tiff ’s tru ck  in ch a rg e  o f B a llin g e r  

ap p roach ed  the cro ssin g  w ith  reason ab le  care.

------ T h e  statem en ts o f p la in tiff ’s w itn e sses  re sp e ctin g
th e o b scu rity  o f th e v ie w  o f th e  ra ilro ad  is confirm ed b y  
th e ad m ission s o f the e n g in eer and firem an. A lth o u g h  
th e  en g in eer w a s on  th e r ig h t hand side o f th e en gin e  
and B a llin g e r  w a s a p p ro a ch in g  th e  c ro ssin g  from  his le ft, 

y e t  th e en gin e  b o iler could  n ot h a v e  o b scu red  th e v is io n  
o f th e en gin eer fo r  m ore than  a sh o rt d istan ce  so u th  o f 
th e  cro ssin g . T h e  firem an, h o w e v e r, w a s  on th e le ft  side 
o f the en gin e  and lo o k in g  d ire c tly  to w a rd s th e M a n tu a  
R o a d  and the p la in tiff ’s a p p ro a ch in g  tru ck . H e  did not 
see th is tru ck  a t a n y  tim e a lth o u g h  m a n ife stly  it w a s  
th ere  and a p p ro a ch in g  the cro ssin g , nor did th e en g in eer 
see th a t tru ck  or the o th er au to m o b ile  o f w itn e ss  N o b le , 
w h ich  w a s  on the op p osite  sid e o f th e cro ssin g . T h e re  
is b u t o n e  e x p la n a tio n  o f  th e te stim o n y  o f p la in tiff  s 
w itn e sse s  w h en  consid ered  in th e lig h t o f the ad m ission s 
o f th e  e n g in eer and firem an, and th a t is :  T o  one a p -
p ro a ch in g  th e cro ssin g  from  W o o d b u ry  a lo n g  th e  M a n -
tu a  R o a d  th ere  w a s  a t le a st a con fu sion  in  th e  v ie w  of 
a n y  tra in  a p p ro a ch in g  from  S alem . C e rta in ly  if th e  en-
g in ee r an d  firem an, w h o, on  d e fe n d a n ts  th e o ry  o f the 
case  had a c le a r  v ie w  of th is a p p ro a ch in g  au tom ob ile , 
did n o t see  it a lth o u g h  th e y  w ere  lo o k in g  s tra ig h t to w a rd  
it, it  w a s  reason ab le  to  assum e th a t B a llin g e r  w a s  te ll-
in g  the tr u th  w h en  he sa y s  he looked  c a re fu lly  in the di-
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rection  o f th e a p p ro a ch in g  train  and cou ld  not see th at 
train.

A ll  o f th ese e lem en ts are e a s ily  exp la in ed  if w e  con -
sid er the fo llo w in g ;

T h e  m o rn in g  w a s v e r y  cold. T h e  sn ow  w a s deep 
across the tra ck , the road and th e open field. T h e  w in d  
w a s  b lo w in g  qu ite  hard. T h e r e  m u st h ave  been sn o w  
b lo w in g  a cro ss th e field  and also  around  th e tra in  as it 
approached . T h e  three lines o f  poles w e re  so  located  
th a t to  one a p p ro a ch in g  a lo n g  one side o f  th is  ob tu se  
a n g le  and the v ie w  d ow n  the ra ilroad  tra ck  w a s a t v a r -
iou s p oin ts a b so lu te ly  d e stro yed  and at. a ll p o in ts in th a t 
ap p ro ach  obscu red  under th e w e a th e r con d ition s then 
p reva ilin g .

I f  w e  are to  s a y  as a m a tte r  o f la w  th a t B a llin g e r  w a s 
n e g lig e n t b ecau se he looked  to w a rd  th e a p p ro a ch in g  
train  and did n ot see it, w e  m u st assum e th a t b oth  the 
en g in eer and firem an w ere  not te s t ify in g  tr u th fu lly  w h en  
th e y  said  th e y  w e re  lo o k in g  at the cro ssin g  and the road 
as th e y  ap p roach ed  the cro ss in g  and did not see th e a p -
p ro a ch in g  autom obile.

T h e  p ictu res prod u ced  b y  the d efen d an t w ere  taken  
at a tim e w h en  there w a s no sn ow  in the air and at points 
to se rve  the d efen d a n t’s purposes.

B a llin g e r  approach ed  th is c ro ss in g  c a re fu lly  w ith  his 
car n ot o n ly  under con tro l, b u t ju s t  cree p in g  a lon g. H e 
cou ld  n ot ap p roach  the c ro ssin g  and keep his e ye  on the 
rig h t hand side o f the road at a ll tim es. H e  w a s  en titled  
to  look  to  the le ft as w e ll as to th e r ig h t to see if  a n y  
train  w a s a p p ro a ch in g  frorh the le ft and the a n g le  a t the 
le ft  is v e r y  sharp. H e  w a s en titled  to  m an age  h is car 
and the co n d itio n s u nd er w h ich  he w a s then  d r iv in g  w ere



i5

difficult. H e  had to  avo id  s k id d in g ; he m u st ca lcu la te  
on p a ss in g  th e  N o b le  car w h ich  w a s  a p p ro a ch in g  from  
the o p p osite  d irection . T h e re  is n o th in g  to  in d icate  th a t 
he did n ot do w h a t a  p ru d en t and ca refu l m an w o u ld  do 
u nd er lik e  con d ition s, and th a t is a ll th a t th e  la w  re-

quires of him .

T h e  d riv er o f th e tru ck  m ira cu lo u s ly  escap ed  w ith  
s lig h t in ju ry . T h e  ju d g m e n t o f the lo w er co u rt re sp ect-
in g  B a llin g e r  w a s not appealed  b ecau se  o f th e  sm all 

am ou n t in vo lved .

B u t, re g a rd le ss  o f th e w e ig h t  of th e evid en ce  on th e 
question  o f co n trib u to ry  n e g lig e n ce , th a t q u estion  under 

th e A c t  o f 1910 is fo r the ju r y  alone.

F o r  the reason s stated  th e ju d g m e n t sh ou ld  be re-

versed.

R e s p e c tfu lly  su b m itted ,

B L E A K L Y  &  S T O C K W E L L ,  
Attorneys for Plaintiff-Appellant.
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BRIEF FOR RESPONDENT.

FACTS.

On February 5,1918, the Director General of Rail-
roads was operating as part of the West Jersey and 
Seashore System the road leading from Woodbury 
to Salem. Below Woodbury there was a grade 
crossing at an obtuse angle of about 135 degrees, so 
that an approaching driver was required to barely 
turn his head to the right to look up the track. This 
crossing was not protected by bells, gates or 
watchman.

Pancoast, the plaintiff, was a manufacturer of 
confectionery, his factory being located in Camden, 
and on the day in question he sent his automobile 
stocked with confectioneries and driven by his 
servant, Ballinger, to make deliveries to his cus-
tomers. His route took him over the crossing in 
question.
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ês^niony shows that there was no curtain on 
the automobile on the side from which the train was 
approaching at the end of the seat on which Bal-
linger, the driver, was seated, so that there was noth-
ing to prevent his looking and seeing the train in 
the direction from which it came. The testimony 
shows the tram was traveling at the rate of 30 miles 
an hour and that the automobile was traveling at 
tie rate of 8 miles an hour (page 84, line 30; page 
96, line 25). When Ballinger, the driver, arrived at 
a point 75 feet from the crossing, he had a clear 
view up the track in the direction from which the 
tram was approaching for a distance of 954 feet
o ^ geA ° 6’ line 5; page 108> line 8)- When he was 
r ° ^ et/ rom.the crossing, he had a view up the track 
m the direction from which the train was approach-

feet (page 106>line 2 5 Pagc 108, line 2). 
At 20 teet from the crossing he had a clear view up 
the track in the direction from which the train was 
approaching of 4,500 feet (page 105, line 30; page 
108 line 1). The photographs and map offered in 
evidence showed that there was no point between 
the crossing and a point distant 75 feet therefrom 
at which the view of the train could not be had. 
Plaintiff selected one point where there was a tele-
graph and a telephone pole close together, where if 
the train had been standing still, a partial view’ of 
the tram would have been obstructed, but the point 
thus selected was 24 feet distant from the crossing 
(page 68,. line 15).

Ballinger, apparently without looking for the ap-
proaching train, drove his automobile in front of it 
resulting in the practical destruction of the auto-
mobile and some injury to Ballinger, the driver. 
Both Pancoast and Ballinger instituted suits against 
the Director General, and by consent the two suits 
were tried together. Against Pancoast, the owner of
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the automobile, the Court directed a verdict for the 
defendant. As to Ballinger, the Court sent the case 
to the jury and the jury returned a verdict in favor 
of the defendant. No appeal was taken by Ballinger, 
and just why the charge of the Court in the Ballinger 
case, delivered after a verdict had been directed for 
Pancoast, is printed in the book is net d ea r  to us.

ARGUMENT.

Two points are argued by appellant for reversal 
in the Pancoast case. The first is that the ¡Statute 
of 1910 (page 490) was improperly construed by 
Judge Lloyd before whom the case was tried. Plain-
tiff's contention is that inasmuch as the title of the 
act applies to injuries to property as well as to per-
sons, that tlie act must be construed as applying to 
property as well as persons, notwithstanding the 
body of the act contains no reference whatever to 
property. That portion of the act which precludes 
the direction of a non-suit against the plaintiff reads: 

“ The plaintiff in such action shall not be non-
suited on the ground of contributory negligence 
on his own part or on the part of a person for 
whom such suit is brought, but in all such cases 
it shall be left to the jury to determine whether 
the person injured or killed was exercising due 
and reasonable care under the conditions exist-
ing at said crossing at the time of such injury or 
death, and if the jury shall determine that the 
person injured or killed was not exercising due 
and reasonable care, etc.”

Plaintiff cites the case of Evemhmn vs. HtUit as 
authority for the proposition that the title of an act
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may be resorted to to aid in ascertaining the legisla-
tive intent where the meaning is uncertain by reason 
of the use of general language of uncertain sig-
nificance or of words of doubtful import. We admit 
that the case cited so establishes the law in this 
State, but we contend that it has no application in 
the case at hand because there is no language in the 
Act of 1910 where there is general language of un-
certain significance or of words of doubtful import. 
The language is perfectly clear and the import of the 
language is not in doubt. The difficulty arises over 
the fact that the title of the act is broader than the 
body of the act, and citing the same case cited by 
appellant, to wit, Evernham vs. Hulit, 45 L. 53, at 
page 55, we contend that the title of an act of the 
Legislature will not supply defects or omissions in 
the enacting part. Such is the situation in the case 
at hand. The body of the act clearly limits the power 
of the Court in directing a non-suit to those cases 
where a person has been injured or killed. Suppose 
in the case at hand that Ballinger had not been in-
jured at all, but that the automobile had been de-
molished. In such case could it have been fairly con-
tended that the Judge was precluded from directing 
a verdict for the defendant if contributory negli-
gence had been clearly shown.

The act may be valid although its title is broader 
than the act itself.

36 Cyc. 1032, Par. 7.

In the case of People vs. MacBride, 234 111. 146; 
84 N. E. 865-868; 123 Am. St. Rep. 82, under a con-
stitutional provision similar to ours where there 
were two subjects expressed in the title but only one 
subject expressed in the act, at page 868 the Su-
preme Court of Illinois said:
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“ An act may contain many provisions and 
details for the accomplishment of the legislative 
purposes and if they legitimately tend to ef-
fectuate that object, the act is not contrary to 
the constitution. * * * * The consitutional 
prohibition against more than one subject not 
being directed against the title but against the 
act itself. The question now being considered is 
to be determined by the body of the act, and 
there is in the act but one general subject. That 
subject is the determination by the legal voters 
of a certain district whether the sale of intoxi-
cating liquors shall be prohibited therein.”

At page 869, the Court said:
“ I f the title of an act fairly indicates a gen-

eral subject and reasonably covers all the pro-
visions of the act and is not calculated to mis-
lead the Legislature or the people, it is a suf-
ficient compliance with the constitutional re-
quirement. The generality or comprehensive-
ness of the title is no objection providing the 
title is not misleading or deceptive and fairly 
directs the mind to the subject legislated upon. 
It is not required that the title should be an 
abstract, a synopsis or an index of the contents 
of the act.”

and held that the surplusage of the title might be 
disregarded.

The second point urged for reversal is that tne 
Judge should not have directed a verdict, but should 
have allowed the case to go to the jury.
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As previously stated, the driver at 75 feet distant 
from the crossing had’ a dear view along the track 
for 954 feet. When he was 30 feet from the cross-
ing he had a clear view of 4,-200 feet* and’when 20 
feet from the crossing he had a clear view for  4,500 
feet.

Photograph 1)3 shows a train distant 150" feet 
from the crossing with the camera set 30 feet from 
the crossing (testimony, page 110) and at the re-
spective- speedsdai med, the collision would have oc-
curred oil the crossing in question. D4 shows a 
tram 202 feet from the crossing with the camera set, 
50 feet from the crossing, which at the speeds 
claimed would have collided on the crossing. D5 
shows a train 337 feet from the crossing, with the 
camera set 75 feet from the crossing, which at the 
speed claimed, .would'have collided on the crossing.

The testimony of plaintiff's witness Allen showed 
conclusively that his statement about the obstruc-
tion of hig view was inaccurate, and according to his 
statement the worst he could make it only obscured 
a portion of the train when he was 24 feet distant 
from the track, and from 20 feet distant from the 
track, there was no obstruction whatever. Under 
these circumstances, it is submitted; the Judge was 
clearly right in directing a verdict for  the defendant.

Righter vs. Pennsylvania R. R., 42 L. 190;
Lyneh vs. Pennsylvania R. R., 88 L. 408;
Shoemaker vs. Central R. R., 89 Atl. 517;
Schnackenberg vs. D. L. & W. R. R.. 86 

L. 517.

In ,the case of Robbins vs. Hines, Director Gen-
eral,: decided at the June Term, 1920, the Supreme 
Court said:
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“ Under the testimony he had a clear view of 
the track for 700 feet at a point 15 or 20 feet 
distant from the track before he reached the 
first rail. There is no contention that he was 
deficient in eye sight and we must assume he was 
normal. The day was clear and for the distance 
indicated no obstruction to the vision along tne 
track was perceptible. The testimony seems to 
be overwhelmingly convincing that had he 
looked, as was liis duty before exercising his 
right of crossing, he must have seen the train in 
plain view in abundant time to avoid the col-
lision. The fact that he was struck in such a 
situation furnishes ample proof that he was for 
some reason neglectful of the duty of due care 
imposed upon him by law, and therefore he must 
fail in his action. A  verdict should have been 
directed. ’ ’

Respectfully submitted,
B o u r g e o is  & C o u l o m b ,

Attorneys for Defendant- 
Respondent.
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