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1. APPELLATE DECISIONS - EARDLEY, PATTERSON, PARKER,‘FIELDER
AND REV. JOHNSON v. HOWELL TOWNSHIP, HOWELL RECREATION
CENTER, INC., AND HUZ. .

EDWARD T. EARDLEY, WILLIAM

PATTERSON, PAUL P. PARKER,

EDWARD FIEIDER .and REV. GORDON

D. . JOHNSON, ON APPEAL .
Appellant83 | CONCLUSTONS AND ORDER
—Vs - N

TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF HOWELL, HOWELL
RECREATION CENTER, INC., and
NICHOLAI T. HUZ,

L N . - S P

Respondents .
William A. Consodine, Esq., Attorney for Appellants,
Bernard H. Welser, Esq., Attorney for Respondent Township
Committee of the Township of Howell.
Isadore I. Zlotkin, Esq., Attorney for Respondents Howell
Recreation Center, Inc., and Nicholail T. Huz.

\
1

- BY THE DIRECTOR::
The Hearer has filed the following Report herein:

"This 1is an appeal from the action of respondent
Township Commlttee whereby 1t approved, by a three-to-two vote,
the transfer of a plenary retall consumption license from -
Nicholai T. Huz to respondent Howell Recreation Center, Inc.,
and from premlses on the west side of State Highway No. 9 to ,
proposed premises on the same side of the said Highway approxi-
mately 500.feet distant.

"Appellants contend, among other things, that the
approval of the transfer was erroneous because Mayor Harry P.
Burdge, due to illness, was not present at the meetings of May
6, May 13 and May 27, 1957, during which times the matter in
question was heard by the other four members of respondent
Committee. -At the meeting of May 27, 1957, the question of
transfer was voted upon by the four members present and resulted

- 1n a tle vote -- two for approval of the transfer and two opposed.
On 'June 10, 1957, the flve members of the respondent Committee
were present and, after discusslon of the matter, the question
of the transfer was again voted upon with the result that three
members (one of whom was Mayor Burdge) voted in favor and two
_ members voted agalnst the transfer,

"In Gomulka v. Linden, Bulletin 294 Item 8 (wherein
the action of the local issuing authority in denying a place-
to-place transfer was ‘upheld), former Commissioner Burnett
stated:

tAppellant's final contention is that respondent's

denial was erroneous because local hearing (pursuant
"to the protest of .an objector to appellant's applica-
tion) was attended only by Commissloners Givens and
Niesz of respondent's 3-man board; that the application
was then carried over for further study; that 1t was
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‘denied at a subsequent meeting with Commissioners
Givens and Erlenkotter sitting and both voging in
. disapproval; that Mr. Erlenkotter, not having been
. present at the first meeting, had no standing to
vote; that respondent s action 1is, therefore, coram o
non judice" : '
s ***** )
' 'Hence the two commissioners who sat at the second
.. meeting constituted a quorum and had jurisdiction to
deny appellant's application for transfer despite the .
fact that one of them had not been present at the R
- original hearing. o

'In any event, the appellant 1is not in any position to-
complain. A hearing on any liquor application is neces-
sary only for the purpose of inquiring into the merits
of a protest against 1t. State Regulation 3, Rules 8,

9 and 10. The objector 1is the only party who could pos-
sibly be aggrieved by the differing constituency in the
quorum of the two hearings held by the local board.

"Although Commissioner Burnett did not disapprove of

the procedure followed by the local. issuing authority, his

chlef concern appeared to be for those who were aggrieved by
the determination in the matter.

o : "It should be noted that 1n the Gomulka case the
appellant was the applicant for the license; that he was not
entitled to a hearing, and that the local issuing authority
might, on its own motion, after the requisite statutory inves-
tigation, determine not to issue a license to him. Rule 8.of .
State Regulation No. 2. In the 'instant case, however, the
objectors who appeared were entitled to be heard and to have
the members of the 1lssulng authority pass upon thelr objec-
tions. They became aggrieved. parties as a result'of the vote ‘
of Mayor Burdge to approve the transfer 1n question despite the
- fact that, because of i1llness, he did not attend the three ~
meetings when the matter was heard and discussed. Thus, the
- participation of Mayor Burdgeé in casting the deciding vote to
approve the transfer was improper. )

Mayor Burdge contends that he was familiar with the
matter as he had been briefed by his colleagues on the Commit-
tee, the Township Clerk and the Township Attorney. This manner
of: ascertaining informatlon as to the events which took place
before. the respondent Committee at the various meetings cannot
"be considered as a substltute for his attendance thereat when
the matter was heard. : ,

"Dhe granting of a liquor license 1nvolves action
Judicial in nature. . Freehold et al. v. Div, of Alecoholic
,Beverage Control et al., 26 N. J. Super., 388 (App. Div.). The
"determination in such case must be reached in accordance with
‘legal principles and rules., Dufford v, Nolan, b6 N.J.L. 87
(Sup. Ct. 1884), DR ‘ o

"Justice Brennan, speaking for the New' Jersey Supreme'

Court in the case of City of Asbury Park v, Dept. of Civil

Service, 17 N, J. 419, p. 423, among other things stated that

'Fair play 1s plainly denied to 11tigants when a

trier of fact who has not heard and evaluated all

the testimony influences: the decision by his parti-
~elpation in the dellberations by which it 1s reached.'

A\
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"Respondent-1licensees allege that the sale of intoxi-
cating liquor is a subJect by 1itself, to the treatment of
which all the analogies of the law, appropriate to other
topics, cannot be applied. However, in the case sub Jjudice,
the action taken by respondent Committee was erroneous and
should be reversed, I so recommend. In vliew of the fore-
golng recommendation, it 18 unnecessary to consider here
various other objections whilch were advanced by appellants
for reversal. : ,

"It appears that respondent Committee has renewed
‘the license of Nicholai T. Huz for the 1957-58 licensing
- period for the premlses for which it was formerly 1ssued.
Since the license in question has expired, the recommendation
herein is merely advisory.“ . e

: The attorneys for the respondents 1n order to obtain o
an immediate determination in the instant appeal, have waived
the ten-day periocd to file exceptions as provided in Rule 14
of State Regulation No. 15. The attorney for the appellants .
has consented to said walver. E ’ '

. . After careful consideration of the matter herein, I
-Ahave decided to adopt the conclusions of the Hearer as my
. -eonclusions in this case and shall.reverse the action of the
- ‘'respondent Township Committee. ;

o Accordingly, it is, on this 25th day of September,
1957,
ORDERED that the action of respondent Township

Committee 1in granting the transfer in question, be and the same
is hereby reversed.

WILLIAM HOWE DAVIS
Director.

2. APPELLATE DECISIONS - QW REALTY CORP. v. ENGLEWOOD CLIFFS,
NORTH BEACH CONSTRUCTION CORP. AND OLD HEARTH, INC.

OW REALTY CORPORATION,
A CORPORATION OF NEW JERSEY,

Appellant,
' ON APPEAL

Ve ORDER

BOROUGH COUNCIL OF THE BOROUGH -
OF ENGLEWOOD CLIFFS, NORTH BEACH
CONSTRUCTION CORP., and OLD
HEARTH, INC.,

Respondents.

- e e - o > - -~

Sidney Slauson, Esq., Attorney for Appellant

Harry L. Towe, Esq., Attorney for Respondent Borough Council

William V. Breslin, Esq., Attorney for Respondents North
Beach Construction Corp. and 0ld Hearth, Inc. -

Nar? N et N’ Nt N SN

BY THE DIRECTOR:

The above appeal was' filed from the action of respondent
Borough Councll whereby it granted transfer of plenary retall
consumption license C-3 from respondent 0ld Hearth, Inc. to
respondent North Beach Construction Corp., and from Sylvan Avenue
a?d Hollywood Boulevard .to 464 Sylvan Avenue, Borough of Englewood
C iffs. . :
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‘ - Prior to the hearing eeheduled to be held herein, the
attorney for appellént advised me, in writing, that his client
deslres permission to withdraw the appeal. No reason appearing -
to: the contrary, , o e ’

It is, on this ITth day of September, 1957, '

ORDERED that the above appeal be" and the same 1is hereby
,dismiesed.

WILLIAM HOWE DAVIS
. Director.

3. APPELIATE DECISIONS - TOMPETRINI v. HAWTHORNE; TOMPETRINI V.
HAWTHORNE AND COPPOLAj TOMPETRINI v. 'HAWTHORNE |

FRANK TOMPETRINI and SILVIO Sy Case #1
TOMPETRINI, - t/h GOFFLE BROOK o
INNs . : -

)

| ~Appe11ante, )

~ BOARD OF COMMISSIONERS OF THE‘»
BOROUGh OF HAWTHORNE,A L)

Respondent.

FRANK TOMPETRINI and SILVIO
~TOMPFTRINI, t/a GOFFLE BROOK
INN, | B .
| | | Appellants, ON APPEAL

—ys- CONCLUSIONS AND ORDERS
'BOARD OF COMMISSIONERS OF THE |
BOROUGH OF HAWTHORNE, and EUGENE,

COPPOLA, t /e TOWN HOUSE, -

—-u.a-—-:--ﬂ‘--—d——n—~---l---_‘-----»-4--~._

)
FRANK TOMPETRINI and SILVIO ) C
TOMPETRINI, t/a GOFFLE BR«K .
N, )
: Appell&ntegg* )
)
)

-ve- . : Y

BOARD OF COMMISSIONERS OF THE 7,§ /
BOROUGH OF HAWTHORNE, !

Respondent.gﬁ‘X"

Peter Gmmneﬁeri, Esq., Attorney for'Appellants., :

Evans, Hand and Evans, Esqs., by Francis Caminetti, Esq.,
Attorneys for Respondent Board of Commissioners. .

Peter Calcia, Esq., Attorney for Respondent Eugene Coppola,

Alexander E, Fasoli, Esq., Attorney for ObJectors. :

BY THE DIRECTOR: - | I
The Hearer hae filed the following Report herein-

- "For the purposes of this decision the above cases_
will be herein referred to as: Case #1, - Case #2 and Case #3
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' "A hearing was held in Case #1 and Case #2 on June 5,
1957, and a hearing in Case #3 was held on August 28, 1957.
All of the cases may be disposed of in a single opinion.

" "In Case #1 appellants appeal from the action of
respondent on May 1, 1957, whereby respondent denied appel-
lants' application to transfer thelr plenary retall consump-
tion license from 142 Goffle Road to 1048-58 Goffle Road.
In Case #2 appellants appeal from the actlon Of respondent
Board .of Commissioners on May 1, 1957, whereby respondent
transferred the plenary retall consumption license held by
respondent Eugene Coppola from 184 Diamond Bridge Avenue to
142 Goffle Road. In Case #3 appellants appeal from the
failure of respondent to act upon thelr application for
renewal of theilr plenary retall consumption license for the
1957-58 licensing year for premises at 142 Goffle Road.

' "For a number of years last past appellants canducted
their licensed business at 142 Goffle Road, which is owned by
another individual now deceased.. Their lease expired March 1,
1957, and was not renewed. The owner or a representative of
the estate of the deceased owner instituted dispossess pro-
ceedings against them in the Passalc County District Court 1n
the early part of May 1957, and these proceedings were pendlng
at the time of the first of the hearings held on June 5, 1957.
During the pendency of the dispossess proceedings appellants
remained in physical possession of the premises known. as 142
Goffle Road until about July 7, 1957, at which time they
vacated the premises pursuant to an order of the Court, and
no one 1s operating under a liquor license at sald premises
at the present time .

"As to Case #1: The application for the transfer of .
their license to 1048-58 Goffle Road was filed by appellants
“with respondent on March 27, 1957. Thereafter a petition
containing the names of approximately 180 persons who objected
to the transfer was filed with respondent but respondent never
scheduled a hearing upon sald objections as it was redquired to
do by Rules 8 and 9 of State Regulation No. 6. The attorney

- for appellants and one of the appellants appeared at a meetlng
of respondent held on April 17, 1957, and asked for an oppor-
funlty to be heard, which was granted. The appellant who
.appeared testlfied, and the attorney for appellants then pre-
“gsented to respondent a petition .contalning the names of -
approximately 200 people who favored the transfer of the
license. It also appears that three objettors were present at
the hearing, one of whom testified. Decision was reserved until
May 1, 1957, at which time respondent denled the application
for transfer and thereafter notified appellants of such denial. -

' "At the hearing held herein Mayor Louis Bay, ond, was
- asked to glve the reasons for the denial and testified as
“ follows :

'T examined the petitions both for and against, and

I felt that the number of petitions -- the petitilon
contalning those agalnst represented -many more people
in the area to which the tavern would be transferred
than the petltion favoring the transfer represented
people in that particular area, In other words, you
will find a number of people in the immediate area

In which the tavern is presently located who petltloned
for the tavern to be transferred out of that area, *¥*
I felt I was gserving the public best in what I lnter-
preted as thelr interest in denying this application.'
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. "n the early case of Dunster v. Bernards, Bulletin 99, -
item 1, Commissioner Burnett sald:

'Respondent merely counted signatures on a petition,
~upon the erroneous hypothesis that the petition
- bearing more signatures represented the will of the
. majority. No independent determination of the propri-
ety or desirability of granting or denying appellant's
“-applicatlon was made. It 18 the duty of respondent to
- hear both sides and its responsibllity to determine on
all the facts whether or not the license should be
granted,!

"The'determination«here1n1cannot be sustained upon’
the basis of the petltions favoring and opposing the transfer,
There are other factors to be considered, including the fact
that the area to which the license was’ sought is a mixed
industrial and residential area and the fact that there is

' now one plenary retall consumption license located approxi-

. mately 400 feet from the premises to which appellants seek to

. transfer their. license. Moreover, 1t would be the duty of

- respondent to-pass upon the plans and speclfications filed for

- a bullding to be erected on the vacant land which is owned by

. appellants at 1048-58 Goffle Road. Thus, aside from the pro-

- cedural question concerning the failure to hold a heéaring upon
"the wrltten obJections, it does not sufficlently appear that
.respondent has made a decislon upon the merits of the case.-

- Ordinarily thils would require that the case be remanded for
further conslderation but, since the licensing period during
which this action was taken has expired, I recommend that an
order be entered in Case #1 dismissing the appeal without
prejudice to the right of appellants to file with respondent

" an application for the transfer of their renewed licensé (as
hereinafter indiecated) to 1048-58 Goffle Road or tc other
premises., Such a subsequent application, if filed, should be
considered upon its merits in accordance with the opinion

’ herein.

"As to Case #2: Apparently Eugene Coppola made
arrangements with the owner of 142 Goffle Road to obtain pos-
session of sald premises after the lease held by the
Tompetrinls expired on March 1, 1957. Although the Tompetrinis
were in physical possession of the premises known as 142 Goffle
Road on May 1, 1957, respondent at that time granted the appli-

. cation flled by Coppola for the transfer of his license to the
saild premises. There may be a question-as to whether Coppola

. then had a sufficient proprietary interest in the premises to
warrant the transfer of the license. However, it appears that
at the present time the Tompetrinis have vacated the premises,
and ‘it 1is represented that Coppola is now in possession of and
renovating the premises. Under these circumstances it 1s
recommended - that an order be entered affirming the action of
respondent in Case #2. Segal v, Clifton et al., Bulletin 732,

- Item 5, :While.this question has not been raised on appeal, no
reason appears herein why the pending application by Eugene
Coppola for the renewal of his license at 142 Goffle Road
should not be granted.

"As to Case #3: It 1s stipulated that appellants have
, filed application in proper form for renewal of their license
for the 1957-58 licensing year for 142 Qoffle Road. The evi-
dence shows that they were In physlcal possesslon thereof on
July-l, 1957, and it is represented by the attorney appearing
- for respoudent that no action has been taken upon said applica-
tlon pending the outcome of the two prior appeals hereinabove
referred to, Under these clircumstances 1t 1s recommended that
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. an order be entered in Case #3 remanding the -matter to respon-
‘dent to act upon the pending application, It is indicated:
that respondent has no desire to deprive appellants of a
\1icense. Under all the circumstances it would appear that
~there 1s no legal objection to the granting of the pending
application filed by appellants for renewal of their llcense
for 142 Goffle Road solely for the purpose of permitting
" appellants to obtain a transfer thereof to other premises -
with the approval of reSpondent pursuant to a subsequent appli-
cation for such transfer. . Marplane Corp. v. Newark et al.,
Bulletin 1149, Item 3; cf. Cohen and Abramson v. Watchung, Bul~- -
+letin 1101, Item 1. Since the appellants are no longer in.
. possession of the premises known as 142 Goffle Road, they may
- not, of course, operate under thelr license until 1t 18 duly
‘,transferred to. other premises by respondent.

, ‘The Hearer's Report was filed with me on August 30, 1957,
and coples thereof were malled on the same day to each of the
. attorneys herein. On- September 17, 19?7, the attorney for
»,appellants filed with me an "objection' reading as. follows:
"The appellants in the above matter filed objection to the
Hearer's Report and request oral argument.," The "objection"
.. contained no written exceptions and argument as required by '
- "Rule 14 of State Regulation No. 15 and, moreover, was not filled
.. Within ten days of receipt of the report. On September 20,
-2 1957, I notified the attorney for appellants that the “objection
... did not contain written exceptions and that it had been flled
" out of time. In the same letter I advised him that, after
examining the files, I had declded not to hear oral argument in
these cases. . ,

After carefully considering all the evidence given and .
exhibits presented at the hearings held, and the brilefs filed
in Cases #1 and #2, I agree with the conclusions set forth in
the Hearer's Report and adopt them as my concluslons herein.

Accordingly,'it is, on this 25th day of‘September, 1957,

" ORDERED that the appeal in Case #1 be and the same is
dismissed without prejudice to the right of appellants to fille

- with respondent an application for transfer of thelr renewed .
license to 1048-58 Goffle Road or to other- premises, and it is
further -

- ORDERED that the action of respondent Board of Commis-
sioners in Case #2 be and the same is hereby affirmed, and it
is further ‘ ‘ , '

ORDERED 1n Case #3 that the matter be remanded to
respondent to act upon appellants' pending application for
renewal in accordance with the opinion herein.

" WILLIAM HOWE DAVIS
Directqr.
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Sale outside scope of license

Hindering investigation

Pernitting bookmaking on premises

permitting gambling (cards) on premises
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4, RECAPIFULATION OF ACTIVITY FOR QUARTEALY PERIOD FROM JULY 1, 1957 THROUGH SEPTEMBER 30, 1957
ARRESTS1 b iy ALY ASG. SEPT. ToTAL
otal number of persons arrested o
Licenseas and employees - 2% ?? 1% : ;3
Bootleggers 1y 21 16 51
SETZURESs L
- Motor vehicles -~ cars 2 2 M 8
stills - aver 50 galions 3 - i 5
- ﬁé H ;é??:galions or under - S | 2 3
sh - gdllons 265.0 . .5 .
EgsflL;sd‘?lcohollc‘bavereges - gallons . . 153.5? 55&.83 1'?53.;? l’g&;,gg
iing - gallons - 6.00 «62 6.62
Breved mait slcoholic beverages - gallons 13. ok .
RE;MLILICEMSEESa* . 8 330 2541 13-30 20-87
remises inspecte 6 '
Premisaes wherc alcoholic beverages were gauged EES -??3 3?2 ::E?g
Bottles geuged 6,976 8,631 1,293 22,900
. Premisas where wioletions were Found 61 62 48 171
Violations found : 100 82 55 237
Type oflvé?lg%ioms Founds !
Unguplilied enployees |52 11
AppLa?a?&on copy not avallable ' 57 32 8 lgﬁ
‘Rege ¥38 sign not posted ' 1y 5 11 30
-Prohibiited signs 11 - 2 i 17
Inproper beer teps - 1 3 k
Other mercentile business 1 2 - 3
.. Disposal permit necessary 2 1 - 3
G??bliwg dsilces - - 1 1
Other violations i3 1 )

. STATE LICEN3EES: 7 7 37
Premises inspected ‘ 31 32 47 110
‘License goplications.investigated 9 10 1y 33

COHPLA!NYS; , 4 For i +" H
- Complaints assigned for imvestigation 506 0 - 8 1
%nvesi!gaiians coﬁgle?ed . (ul} (3%1 ggl 1i2§§
nwestigations pending 18 166 1
LABOR?YGRya " Y ) + H3
Analyses wads . ' 159 198 162
Refilis from licensed premises - bottles 5- ?2 - 513
Rottles fris unlicensed premises . 42 45 8 105
IDENTIFICATION BUREAUL -
Criminal fingerprint identifications made 13 33 15 121
- Persons fingerprinted for non-criminal purposes 363 239 217 819
fdentification confacts made with other enforcement agencies 28y 199 178 661
Motor vehicle identifications via N.J.State Police teletype 5 9 1 15
DISCIPLINARY PRCCEEDINGS: ’
Cases trensnitied to wunicioslities 5 15 18 z8
Violations involved 6 18 21 15
.. Sale during prohibited hours 1 12 12 25
Sale fo minors b 5 5 2
Failure 5 close prem. during prohibited hours - 2 1 3
-permi tting hostesses on premises 1 - - 1
Peraitting brawl on premisaes - 1 - i
Sale te intexiceted person - - i 1
Service 1o women at a bar (leocal reg.) - - 1 1
-peraltiing Foul language on premises - - 1 1
Cases instituted at Division i 90
" Vielations inwolved 2 117
Sale o minors . : 1 36
Sale durim prohibited hours, 53
Sale below minimum resale ppice 10

D0 Ot Gt Pt Gt Jovo [t Pt Pue B e e 1Y RS I NSO POAN
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‘ TOTAL
DISCIPLINARY Pf&ocaeolms (Cont irued) -

Cases Instituted at pivision (Continved)
Violations involveds
Sale to intoxicated persons
Sol'r furnishing unlawful inducements to retailer
Sol'r -engaging in conduct prohibited to employer
Sol'r violating terms of permit
. Soltr employed b( retailer
Cases brought by municipalities on own initiative and
reported to Division
Violations involved
Sale to minora
_Sale during prohibited hours
Permitting brawl on prenmi ses
Conducting business as a rwisance
Permiﬂing bookmaking on premises
Mindering investigation
Permitting female impersonators on premises
Permitting foul language on premlses
Licenses working while intoxicated
Employee working while intoxicated
Sale on Primery Election Dgy '
Permitting gambling (cards) on premises
Feilure to afford view into prem. during prohibi'ted hours
Sele to intoxicated person
HEARINGS HELD AT DIVISION . / i .
Total-nimber of hearings held : ' o8
Appeals '

Gt s

-

-
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: |

Discipl inary proceedlnﬁs : : . 335

Eligibility §

Seizures - 3

Tax revocaiions T -

Haaring on petition 1

STATE LICENSES AND PERMITS ISSUEDs:

Total rwmber issued 2,668
Licenses : w3
Employment permits { 366
Solicitors v ] 87
Disposal n &y
Social affair 513
Vine ) n ' -

Hiscellaneous * : : 259 i

Transit insignie - - : : 408 - 4 :

Trensit certificates : . 28 46 53 127

s

et 3 aed - T .
= - [ad
REEBaBLE | neuBoE t vt 10l
|
-
N
Q
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S ;]
-
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) ' . WILLIAM HOWE DAVIS
Dateds October 10, 1957 DIRECTOR
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5.

APPELILATE DECISIONS - UNION COUNTY RETAIL. LIQUOR STORES
ASSOCIATION AND DOWLING'S TAVERN AND LIQUOR STORE, INC. v.
ELIZABETH, HOLIDAY BEVERAGES, INC., PAL'S TAVERN & LIQUOR
.STORE., INC, AND FOOD FAIR STORES, UNION, INC. o

UNION COUNTY RETAIL LIQUOR STORES )
ASSQCIATION, and DOWLING'S TAVERN

AND LIQUOR STORE, INC.,
Appellants, . ~
—yg - ‘ON APPEAL "
CONCLUSIONS AND ORDER

MUNICIPAL BOARD OF AICOHOLIC BEVERAGE
HOLIDAY BEVERAGES, INC., PAL'S TAVERN

& LIQUOR STORE, INC. and FOOD FAIR

)
)
)
CONTROL OF THE CITY OF ELIZABETH, )
)
)

STORES , UNION, INC., ‘
Respondents .

Julius R Pollatschek, Esq., Attorney for Appellant Union
County Retall ILiquor Stores Assoclation.

John A. Lyons, Esq., Attorney for Appellant Dowling's Tavern
and ILiquor Store, Inc.

Jacob Pfeferstein, Esq., by Raymond A. Leahy, Esq., Attorney -
for Respondent Municipal Board of Alcohollc Beverage Control.

Kasen, Schnltzer & Kasen, Esads., by Daniel G. Kasen, Esq., .
Attorneys for Respondents Holiday Beverages, Inc., Pal's
Tavern & Liguor Store, Inc. and Food Failr Stores, Union, Inc.

BY THE DIRECTOR:
" The Hearer has filed the following Report herein:

"This is an appeal from the action of respondent Board
on May 16, 1957 whereby it approved an application to transfer

-a plenary retall consumption license (with broad package privi-.

leges ) from respondent Pal's Tavern & Liquor Store, Inc. to
Holiday Beverages, Inc. and from premises 1009 Elizabeth Avenue
to 131 Spring Street, and whereby at the same time it approved
an application to. transfer a plenary retaill consumption license
(without broad package privileges ) from Food Fair Stores, Union,
Inc., to Pal's Tavern & Liquor Store, Inc. and from premises
115-117 Spring Street to 1009 Elizabeth Avenue, Elizabeth

"The members of the respondent Board, by a 2 to 1 vote,
approved the aforesaild applications.

"On June 26, 1957 applications for the 1icenses afore-
mentloned, as transferred, were approved for renewal by
respondent Board for the 1957- 58 1icensing period.,

"The prinecipal objection‘appears to be directed to the
transfer of the license with broad package privileges to the
respondent Holiday Beverages, Inc. as aforesaild.

"Appellants, in their petition of appeal contend, among
other things, that the action of the respondent Board was
arroneous and should be reversed for the following reasons:

(a) The transfers above set forth constitute in effect
an exchange of licenses which is not authorized
under the statute of the State of New Jersey with
reference to licenses issued for the sale of alco-
holic beverapes,
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(b) The broad package privilege attaching to the
- 'llcense previously held by Pal's Tavern & Liquor
- Store, Inc. and now held by virtue of sald transfer
. by Holiday Beverages, Inc., was abandoned by said - = :
. Pal's Tavern & Liquor Store, Inc. and contlinued in
‘a state of abandonment and has never been renewed.

(c) Said exchange of licenses were issued in violation
’ of Section 5 of the ordinance of the City of Eliza-
beth relating to the sale of alcoholic beverages.

(d) The licensee, Food Fair Stores, Unilon, Inc. diScon-'
‘ tinued the operation of the licensé held by it for
premises at 1l15-117 Spring Street, Elizabeth, N. J.
more -than one year ago, and therefore the public
convenience and necessity is presently adequately
served by the other existing licenses in the area. -

(e) Thé building-in which the license held by said Food

- Pair Stores, Unlon, Inc. was located was demolished
. prior to July 1, 1956 and the license held by said:
Food Fair Stores, Union, Inc. at the time of the
application for the renewal thereof was’improvidently
issued by reason of the fact that sald licensee did
not have any premises in which said license could be -
located, and therefore the transfer of said license

. authorized by the sald Munlcipal Board of Alcoholic.

"Beverage Control was erroneous in that it transferred
a ‘license which was not legally iIn existence..

(f£) The license issued to the predecessor in title of
said Food Fair Stores, Union, Inc. was a conditional
license conditioned upon the use of a service bar )

only, and thus’/the issuance of the transfer herein
provided for, for a full use, 1is illegal.

T O® % %

(h) The action of respondent Board was arbitrary, improper'
-.and capricious. : ,

(

: -t license with a broad package provision is distinct
. from one without such privilege and grants the holder thereof
- more extenslve rights. Since the Alcoholic Beverage lLaw does -
not provide for the exchange of existing licenses, both appli- .
- catlions here must be considered as applications for transfers -
- within the provisions of N.J.S.A. 33:1-26,' Petrangeli v, -
‘Barrett et als., 33 N. J. Super. 378. I might add, however,
that although the transfers in the instant case might be con- -
. sidered 'a unit transaction', the question of exchange of '
~licenses has no applicability because the parties to the
respective transfers were not identical in each instance.

v
4

; "he record herein contains no testimony which might in
‘any manner substantiate appellants' contentlons with reference-
- to the abandonment of the broad package privileges by Pal's
" Tavern & Llquor Store, Inc. and also with respect to Section 5
~~of the local ordinance. Therefore, sald reasons will be disre-

garded, There is also no merit in the contention that the
failure of Food Falr Stores, Unlon, Inc. to operate 1ts busi-
néss. pursuant to 1ts license since May 1956 indicates -that
there was.no need for the license in the vicinity. Such fact,
coupled with the general objectlons to that end as appear
herein, are not of sufflclent weivht to support the contention
‘that there was no actual need for or convenilence ‘to- be served by'
‘said liquor outlet at the premioes in question. RPN
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.- "The reason advanced by appellants im‘th@ir*petiti n,
of appeal where it refers to the remewal of the license of ‘
Food Falr Stores, Union, Inc. for the 1956-57 licensing period
cannot be consildered herein because n@~tima1y'appealiwas taken
theretoa It also will not be comsidered in the instant ma%ter.

""here was no evidence pre&ented nor do: tne records of
the Division disclose that the condition Iimi €
gervice bar existed in the license of the transﬁer,rfto the
Food Fair Stores, Union, Inec. when transfer was approved by the
local issulng authority. Therefore, sueh,eentention,appears 2
‘to be without merit. V "

: "The number of licensed.places to be parmitted in any
particular area is a matter confided to the sound diseretion
of the issuing authority. Santoriello v, Howell, Bulletin 252,
TItem 8; Sudol v, Wallington, Bulletin 267, Ltem 103 Pitman v.
Pembertonq Bulletin 277, Ltem 6; Boody v. Gloucester, Bulletin
300, Ttem 11: Smith v. Winslow, Bulletin 334, Item l; Alpert
v. Asbury Park, Bulletin 380, Item 2; Winslow v, Pennsauken,
‘Bulletin 401, ITtem 11; Bodrato v. Nor hvale, Bulletin 433,

'Item 1, Segal et alsS. V. Cliften et al., Bulletinsﬂ32, Item 5.

type is
the Issuing
le cause

“"The Director's function,@n appeala of thi&
not. to substitute hls persenal opinien for that of.
auvthorlity. but merely to determine whether reasor
exlstes for its opinion and, iIf so, to affirm Irrespeetive of-
‘his personal view on the subject. Rafalowskl v. Trenton,
Bulletin 155, Item 8; Northend Tavern, Inc. V. Northvale et al.,
Bulletin 493, Item 5; Petti v. Bayonne, Bulletin 56&, Iltem 7;
Mulcahy et al. v, Maplewood et al., Bulletﬁm»658*-ltemfﬁ,

- "t should be noted here that one of the appellants in
the instant case is a liquor assoclstion and the other appel- -
lant 1s & holder of a plenary retall consumption liecense. It

- is quite apparent that this appeal, to a large extent, was
predicated on economic grounds. The fact thdt the transfer of
a license may be conbtrary to the economic interest.of a liquor

-licensee having an establishment in the neighborhood or else-
where in the municipality is not & sufficient reason for setting
aside the transfer. Knast et al v. Camden et alJy Bulletin

810, Item 2,

- "Phere appears to be a real d&ifference of’epinion.on
the part of the members of the respondent Board as to whether
or not the transfers in gquestlion should have been granted. It
is apparent from the testimony that there was an honest dif-
ference of cpinion among the members of the respondent Board,
There is no evidence that any of the members of said Board
acted in an arbitrary, capriclous @r=an,unr@asonable‘manner
in reaohjng thelir determinatiomu~

: "The burden of establishing.that the aetion of
respondent Board is erroneous and should be reversed rests
- with the appellants. Rule 6 of State Regulatiom No: 15, This
\burden has not been sustained | ,

' . "inder all the facts ani elreumstances in this case,
’I recommend bh&t the action of re&p@n@ent Board be. affirmed.'

‘ ‘ No exoeptions to the Hearer's Report weme filed within
the time limited by Rule 14 of State Regulation No'. 15. Having
“earefully considered the entire record, I concur In the findings
‘of the Hearer and adopt the recemmendatimm@auomitted by him .
herein., Hence, I shall affirm the action of the respondent

Board in ;rdntﬂng the tramufcr In guestion. D
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Accordingly, it is, on this 12th day of September, 1957,
" ORDERED that the actlon of respondent Board of Alco-
holic Beverage Control of the City of Elizabeth be affirmed,
and the appeal filed hereln be and the same 1s hereby dismissed.

WILLIAM HOWE DAVIS
Director.

6. APPELLATE DECISIONS - LEE v. CLIFTON.

' CHARIES LEE and DONALD LEE, )
trading as LEE'S TAVERN,
Appellants,
o ON APPEAL _
Ve . CONCLUSIONS AND ORDER

BOARD OF ALCOHOLIC BEVERAGE
CONTROL.OF THE CITY OF CLIFTON,

Respondent .,

. o e o — " W AL o A v o e me . n S W m Emn w mn e W -

Attorneys for Appellants.

. Edward F. Johnson, Esq., by Manfred Triebel, Esdq.,

Attorney for Respondent.

BY THE DIRECTOR:
| The Hearer has filed the following Report herein:

"This 1s an appeal from the action of respondent
whereby 1t suspended appellants' license for fifteen days,
effective July 8, 1957, after finding appellants gullty of
a charge alleging that they allowed, permitted and suffered
the sale of alcohollc beverages to a minor, in violation of
Rule 1 of State Regulation No. 20.

'Q”ﬁbon the filing of the appeal, an order was entered
on July 3, 1957, staylng the effect of respondent's order until
the entry of a further order herein.

"The facts herein are not disputed. On the after-
‘noon of Sunday, April 7, 1957, Officer Kopec, of the Clifton
Police Department, was in appellants' premlses and observed
John --- consumlng the contents of a glass of beer. The
Officer questioned John who sald he was twenty-one years of
age., After the Officer Inquired if he had any ldentification
indicating his age, John requested the Officer to step to the
rear of the tavern where he admitted that he was nineteen years
of age. Thereafter the Officer asked. Kenneth McKay (the bar-
‘tender then on duty) if he had questioned John as to his age
and McKay sald that he had not because the owners had been
serving John during the prior six months. John testiflied that
he 1s nineteen years old and that, on the afternoon in ques-
tion, he purchased a glass of beer from McKay who did not
question him or require him to slgn any wrltten statement as
to his age., John further testified that he had previously
purchased beer in appellants' premises and that, when he
started to go there, he told Charles. Lee that he was twenty-
one, Charles Lee testifled that he has known John as a friend
of his younger son (who 1s of full age) and that, when John
first vislted the licensed premises, he questioned him as to.
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his age, at which time John told him he was twenty-one.
Charles Lee admiltted that John had never made any wriltten
representation that he was twenty-one years of age or over.

o "While appellants do not dispute the sale to the minor
‘on the date 1n question, they allege that they have estab-
lished a defense under R. S. 33:1-77. The attorney for
appellants argues that the term 'in writing' in R. S. 33:1- 7((a)
was intended by the Leglslature to eliminate fraudulent claims
by a licensee that a minor represented his age and that no
written representatlon 1s necessary where 1t appears, as in
-this case, 'that the minor admltted that he verbally misrepre-
. sented that he was twenty-one years of age or over. This
contention has no merit. In Sportsman 300, t/2 Sportsman 300,
v. Nutley and Div, of Alcoholic Beverage Control, 42 N. J.
Super, 488 (App. Div. 1956), the Court said:

'"We have no hesitancy in stating that in our opinion
to constitute the statutory defense to such a pro-
hibited sale, the accused must establish not some
but all of the factual elements enumerated in the
enactment relating thereto.! '

"Since it is admitted that the minor did not represent
in writing that he was twenty-one years of age or over, as
required by R. S. 33:1-77(a), no defense under the provisions .
of R. S, 33:1-77 has been established. The facts fully
justify the finding of guilt. It 1ls recommended, therefore,
that an order be entered affirming the actlon of respondent
and fixing the dates during which the fifteen-day suspension
shall be effective,"

There were no exceptions taken to the Heérer's Report
within the time limited by Rule 14 of State Regulation No. 15.

After carefully considering the record in this case I
agree with the conclusions in the Hearer's Report and adopt
them as my conclusions herein,

Accordingly, it 1is, on this 18th day of September, 1957,

ORDERED that the action of respondent be and the same
1s hereby affirmed; and 1t is further

ORDERED that the fifteen-day suspenslon imposed by
respondent, and which was stayed durlng the pendency of these
proceedings, be restored against the license held by appel-
lants for premises at 291 Crooks Avenue, Clifton, to commence
at 3:00 a.n. September 30, 1957, and to terminate at 3:00 a.m.

October 15, 1957.

WILLIAM HOWE DAVIS
Director.
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7. DISCIPLINARY PROCEEDINGS - SALES TO MINORS - PRIOR DISSIMILAR
VIOLATION OF PREDECESSOR IN INTEREST - LICENSE SUSPENDED FOR
20 DAYS, LESS 5 FOR PLEA,

In the Matter of Disciplinary
Proceedings agalnst

PIONEER CAFE, INC.
T/a PIONEER CAFE
1 Main Street

)

)

) CONCLUS IONS
Wrightstown, N, J., )

)

)

)

AND ORDER

‘Holder of Plenary Retall Consump-
tion License C-T7, lissued by the
‘Borough Council of the Borough of
Wrightstown.
Parker, McCay and Criscuolo, Esgs., by Robert W. Criscuolo, Esq.,
Attorneys for Defendant-licensee.
David S. Piltzer, Esq., appearing for the Division of Alcoholic
- Beverage Control.

BY THE DIRECTOR:
Defendant has pleaded non vult to a charge that 1t

sold and allowed, permitted and suffered the sale of aleohalic
beverages to two minors and permitted said minors to consume -
such beverages on its licensed premises, in violation of Rule

1 of State Regulation No. 20.

The file herein discloses that acting upon information
received from Alr Force Police located at McGuilre Alr Force
Base, ABC agents secured signed sworn statements from Donald
---, age 19, and Walter ---, age 20. Donald, in his state- -
ment, sets forth that he entered defendant's tavern on July
24th at about 12:30 a.m. and consumed three glasses of beer"

~served by a bartender who dld not make any. inquiry as to his
age or request identification; that he observed.Walter con-
suning beer; that he (Donald) had been served beer at the
licensed premises on three previous occaslons; and that on the
first such occasion he was required to present his ID card,
which evidenced that he was a minor, whereupon the bartender
at first refused and later served him with beer. -

Walter, in his statement, sets forth that he entered .
defendant's tavern on July 23rd at about 11:30 p.m, and stayed -
until closing time, durlng which period he was served with and
consumed about slx glasses of beer by a bartender who did not
ask his age or require identification; that he observed Donald
.there drinking beer and that he (Walter) had been served beer
previously on about six occasions,. ,

The defendant has no prior adjudicated record. How-
ever, 1ts presldent, Louis Schwartz, who holds 98% of its stock,
18 individually the holder of a license for other premises in
the same munlecipallty, which llcense was suspended for ten days
,effective May 18, 1955 by the local issuing authority for an

"nours " violation. Two previous suspensions of such license
for dissimllar violations, imposed more than five years ago,
are not belng considered 1n fixing penalty. Re Sandor &
Zhelesnik, Bulletin 1167, Item 11,

The minimum suspension imposed for a sale of alcoholic
beverages to a 19-year-old minor is fifteen days, to which will
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be dido‘ five days by r?duOﬂ oi A prior d¢eo¢milor'v1oldtion

within the pagt {ive years,. maklnr s} total Suspengion of twenty
‘days. Re Farrell, Bulletin 1176, Item 25 - Five days will be®

- remitted for the plea entered hoxein, ledving 3 net suspeneion
,of flfteen days. : ,

8.

i f’;a;y i

Aecordlngly, it is, on this 11th day of beptember, 1957, -

ORDERED tnat Plenary Retall Consumption license G- ~Ts
issued by the Borough Council of the Borough of Wrightstown to
Pioneer Cafe, Inc., t/a Pioneer Cafe, for premises 1 Main:Street,
Wrightstown, be and the same is hereby suspended for fifteen
(15) days, commencing at 2:00 a.m. September 18, 1957 and ter-
minatlng dt ? OO 8 Il October 3, 1957 5

WILLIAM HOWE DAVIS AR .
Director. L C X

STATE LICENSES - NEW APPLICATION FILED

Kramer Bros. Frelght Lines, Inc. -
303 Paterson Plank Road, Carlstadt, N.J.
Application filed October 17, 1957 for Transportation ‘License.

WILLIAM HOWE DAVIS
Director.

9w. TASTERN STANDARD TIME EFFnCTIVE THROUGHOUT NEW JERSEY FROM

2:00 A.M. SUNDAY, OCTOBER 27" (1957) UNTIL 2:00 A.M. SUNDAY,
APRIL 27 (1958) .

Under New Jersey Taw (Revised Statutes, 1:1 2 3, as amended)
the standard of time in the State is Eastern Standard Time except
from 2:00 a.m. on the last Sunday in April until 2:00 a.m. on the
last Sunday in October, in each year, when the standard is ‘Eastern
Daylight Saving Time which is one hour in advance of Eastern
otdndard Time. - : . o ,

The Law 1is State-wide in 1ts-applicat10n and is binding on
all municipalities.

- This year's Daylight Saving Time period is almost over,
From 2:00 a.m. Sunday, October 27th, and throughout the Eastern
Standard Time period (until 2:00 a.m. on April 27, 1958) the
time will be one hour behind the present Dayllight Saving Time.
Thus, as of 2:00 a.m.. Sunday, October 27th, clocks are to be
turned back one hour. , _

'[ On the~ morning of Sunday, October 27th, there will be no.
difference in the closing hour of licensed places in munilci-
palities with an ordinance fixing the closing at midnight or
1:00 a.m. or 2:00 a.m. There will be a difference in the
closing hour on the morning of Sunday, October 27th, in muni-
cipalities wilth an ordinance fixlng the closing hour later than v
2:00 a.m. Take a municipality with & closing hour of 3:00 a.m.

At 2:00 a.m. on the morning of Sunday, October 27th, the licen-
sees in that municipality will turn theilr eloeks back one hour,
and: may then keep open for ‘an extra hour == until the ohenged
clock fime reaches 3:00 a.m. _ ,

(.

Dated : Octoher 22, 1957. ' \ : .
PRy ?’ / “- ANim, 1’ ‘ ‘:\_\‘A ‘f;‘ .

/ -U ) f\in»_m;?{DJeumgx\'
William Howe Davis

@@wdeteeygteteubweﬁy . Director.



