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ASSEMBLYMAN WAYNE R. BRYANT: (Chairman): I would like to
convene the Transportation and Comnunications Committee. This hearing
will deal with the awarding of certain highway and bridge -construction
contracts. o - o ’

I want to welcame the Minority Leader, Assemblyman Hardwick,
who is sitting here an as ex officio member. Some may not be aware of
the fact that the Minority Leader, the Majority Leader, and the Speaker .
of the House are always permitted to sit as ex officio members, which
means they can ask questions, but they can't vote. We welcome you
here, Mr. Hardwick. - : o -

At this time, we will hear from Speaker Karcher. If you
,‘gentleinen don't mind, we will hear the Speaker first, and then we hear .
from you, Commissioner. We are sorry for the delay, Mr. Speaker and
 Commissioner. We did not realize the two bills would take this much
timé. Thank you for your indulgence and your patience. (Assemblyman
Bryant referring to Committee meeting held before the hearing) Mr.
Speaker? - - S o
ASSRMBLY SPEAKER ALAN J. KARCHER:  Mr. Chairman, members of the
. Committee: First of all, let me thank you for the opportunity to be
~ here this morning. I thank you not only on my behalf, but also on
behalf of my colleagues, Assemblyman Otldvski and Senator Weiss, who
represent the District 19 with me. - | v
I am going to save you saome time with regérd to the history

 of the Edison Bridge, primarily because  this very Committee was

gracious enough to take under oconsideration -- approximately six or
seven months ago =-- legislation concerning the Route 9 Bridge, the
~ Edison Bridge, which was sponsored by Assemblyman Flynn and me. _
| ~ At that time you had an opportunity to hear a great deal
about the history and importance of this bridge. I would like to touch
 upon two aspects today, to put today's discussion into context: The .
safety factor of this bridge and its commercial value and importance
with regard to the econamy of this State. o '

I think you would be hard pressed to find a similar span in
the State of New Jersey that has had as many ' inc‘idents of traffic
accidents over the same period‘of time as this bridge has. The bridge



spans the Rarltan Rwer, 11terally Just before the r1ver turns into thev
bay. ‘At that juncture it joins the Borough of Sayreville, in vhich I
re51de, and the Townshlp of Woodbr1dge, which is a mun1c1pal1ty of over ‘ |
100,000 people. o » N

B In lookmg through the accident reports of those two '_ )

‘mun1c1pa11t1es — they normally respond to occurrences on ‘the br1dge -
‘we fmd that ‘in a period of not quite 36 months there have been 300

accidents on this bndge span alone and on the raups leading to it.
- Anyone who  has inspected or  seen photographs of the bridge can well
understand why th1s is happenmg. ~ This brldge is not in good
'condltlon. You know that fran the prev1ous hearmg. In fact, lt‘ is in
 very sad and sorry condition. , '

' Moving to my second pomt, its oonmermal value, this brldge '
-- and I know because I llve there — oertalnly handled what might have
- been known,as "nomalf' traffic, prior to the growth of the casino
_ industry in Atlantic City. What we have now though is, on the eastern.
perimeter of - our State, traffic movmg from North Jersey, fram the
metropolltan areas of New York, Jersey C1ty, ‘Newark, etc., and the
‘alternatives for crossing the Rarltan River are extremely l1m1ted,
'espec1ally if ‘traffic is on route to Atlantlc City or to the Shore.

' Options are 11.m1ted, really, to two thoroughfares. Cars cannot travel

“on what is the most heav11y traveled and most important bridge
crossing, that bemg ‘the Driscoll Brxdge, wh1ch is the span for the
- Parkway. - : ' : _
All commercial traffic — all ‘trucks and ‘all cotmercial
vehicles -- must use the Edison Bridge. The only other option open to
this traffic is the so-called Victory Bridge, which is a low ‘bri'dge
with a turnstile opening, or whatever one calls the turn—gate operation
~ for boat traffic. This bridge is not widely used because it is not a
thorOughfare in the true sense of the word; it is more for local
- traffic between Perth Amboy, South Amboy, etc. |
. ’ So, what we have seen over the last five years is an enormous
Aunpact upon this span. I emphas1ze this once agam- I think of great
importance is not only the safety factor, but dwarfing that is the
economic impact ‘of'any problemv’on this bridge, because it is the main



commercial thoroughfare between North Jersey and South Jersey on the
eastern perimeter of the State. - |

: Fram the hearmgs you held last spring, you- understand that
‘there ‘has been a long, ongoing continuous d1alogue with regard to
the ultlmate reconstruction of this bridge which is now approachmg 50
years in age. This Camnittee saw the importance of the reconstruction
and the merits of that argument, and they- voted favorably on a bill as
an interim measure. We discussed the prospects of repaving this
‘bridge, and everyone moved along with, I think, two assumptions:

1) The work would cammence this summer, or, at the very
latest, this fall. The target date was initially July; it was then
moved to September, so this bridge would be serv1ceable for the winter.

- 2) This repaving would constltute an expenditure by the
State of approxnnately $900,000 to $1 million, and that it would be
done in order for this road to remain serviceable to the important
cammercial traffic it handles, as well as passenger ‘vehicles;
obviously, it handles a great many .of those.

The figures we have —- I think your Committee aide can advise
you on this better than I cah -- concerning the actual traffic count |
‘on this bridge are phenamenal, for lack of a better word. This bring
us to what has transpired . We now find that the matter was put out to
competitive bidding this summer. Apparently, four bids were recei}ved.’
The low bidder bid an amount in excess of what we understood the
estlmate to be, that being approximately $1,400, 000.

The second bidder was substantlally higher than that It was
for approxunately $2,265,000. I understand there were two other blds
submtted, but I do not know the amounts involved in those bids.

The low bidder apparently does other work for the Department,
and _is.’ known to the Department. In fact, from information I have
received and fram cammunication I have had with the Cammissioner's
office, this company is presently involved in work for the State of New
Jersey. , v ' ‘ ‘ o
| The initial newspaper reports, talking about the delay of
 this contract, indicated there may be a financial question regarding
_the wherewithal of the low bidder to actually fulfill the contract



- obligations. 'Ihat issue was raised. after checkihg, we find that this
campany is prospering and carrymg on 1ts routine business in a manner,
described to me by personnel of the company, as "successfully as ever,"
In fact, things were better for them than ever. :

‘ Of ‘course, I ‘am not privy to the inner workmgs of the
.Department, nor. the rationale for the decision made, with regand to the
‘rejection of ‘the low b1dder. Apparently there was _then same kind of
withdrawal. ” ' ‘ _ -
' " Let me dlscuss that lssue at the outset. 1 see some people
' here who I know have expenence in county and mun1c1pa1 goverrments, -
-and they are fam111ar with the pubhc bidding laws, laws that we in the

Leglslature have imposed on the.  various levels ‘of gcwerrment,i

’ part1cu1ar1y count1es ‘and mumc1pa11t1es through our Pubhc Contracts
~ Law. There are. requlremen_ts for certain things, such as the submission
of a bond with the bid -- the posting of performance bonds =— and |
certain penalties imposed upon the withdrawal. In other words, the
f_basic rule, or the basic law in VNeW-Jersey is, if one is the low
bidder, he cannct milaterally do anything about that. W_e-ha,ire a free
" enterprise system —- thank God we do -- and with regard to canpetitive‘

‘bidding, if people submit their bids and if they are the low bidder,

‘they run all the normal anticipated financial risks ‘that we 'accept_ as . -

normal' in our free enterprise system, with everything that entails.
~ hpparently, in this case there was an allowance —— an
"absolution,” if you will —— of not requiring the low bidder to fulfill

~  his bid, and allowmg him to ult:.mately w1thdraw the bid w1th no

penalty- imposed. Frcm' what I - understand, the Department of
Transportatlon, operatmg under Title 27 of our Statues, is dlfferent
fraom local government. It is dlfferent to the extent that 1t requires

not only the bid bond that we are used to in county and municipal

'governments, but it requlres a hlgher bond than is normally required.
The rlsk in the normal statutory law of our State covermg
publlc ‘contracts is forfelture for refusal or attempted withdrawal of a

N : _bid. -In fact, case law mdlcates that there is an allowance for a

_w_i’thdrawa_l of a low bid only if there is a bilateral mistake. To my
knowledge_ that has not  occurred here.  There was a claim of a




unilateral error, which should put the company making"that claim at
risk, if not to require them to perform the contract at the bid price,
then certainly, through the power of the Department — through the
Deputy Attorney General or the Attorney General s off ice 1tself — to
.seek catpensatlon. ’ '

' Now, the rationale behmd requ1r1ng — once again, for those :
of us who drew up the Public Contract Law = forfelture , or same kind

of movement or execution, if you will, upon bid bonds, if there is a
‘default or a refusal on the part of the low bidder to carry out the
contract, and the second lowest bidder is awarded the contract, the
State -~ the pUblic; the taxpayers — be made whole. They at least can
‘get back same money fram the defaulting bidder, fram the bidder who bid
in error and was at risk. That is the whole rationale behind it. It
is the only campelling factor or at least the major canpelhng factor
in why we requ1re bid bonds.

That was not done in this case, and certamly I think it is a
perplexing situation as to why the State did not attempt to ‘make its
taxpayers whole by movmg against the defaultmg, the low bidder, in
this case. _ | _

So, we now have a : situation where the work is apparently
| going to be done by ’tbhe second lowest bidder, who bid 'approximately
$900,000 higher than the low bid. This, of course, is 100 and some odd
percent higher than the estimate done by the Deparﬁn‘ent which we
~ discussed last year. 7' '

, The third thing is, there was no action - against -the
defaulting, or the withdrawing, bidder. Why they were allowed to
withdraw is not known. As to the question of their competence and
ability, or whether they had the material, supplies, and manpower to do
it, apparently they are doing substantial work for the Department now.

~ Of course, the last factor is probably the most grating'
factor of all: We are now told that notwithstanding all of the
protestations and pramises made with regard-- And, they were not just
promises made because of pressure; they were a commitment. Let me put |
it that way. They were not just a comitment to the people of District

~ 19. We are just minority users, if you will. We use it very, very



‘ncmlnally in the totality of the use of this brldge, it is a major
‘thoroughfare in the State of New Jersey. It is the only artery for

.~ commercial traffic between Mommouth, Ocean and Atlantlc Counties on the

eastern perimeter, and all of North Jersey. f It 1s important _that th;s "
~ work be done before the winter comes upon us.

Of course, 1t is ultunately nnportant that thls bndge be
reconstructed because traffic is not going to diminish on this
’ ] thoroughfare- it is gomg to increase. Now we are told _the work w111‘
not begin in September, as the commitment was made —— and -as the bid
~ specifications required - but, rather, the entire 'con'struction wiy.l‘l be
. delayed until some time in the spring. If ’that is true, then the
'questmn must arise as to why the matter is not being re—b1d in its
-entirety. _ ' ,
) I an sorry I have to came nere' and 'raise SO many questions
without giving answers. I hope these hearmg will brmg about some
- answers to these questlons v
| . In closmg, and before I reSpond to any questlons, 1t is not.
a parodnal, provincial issue of service between two cmmunltles in a
given county, or a given dlstrlct. ‘This is a question of the ability
of all commercial traffic to proceed in a north-south, 'south-north

'~ direction on the eastern border of this State. That is why this is so- |

~ important, and that is why we can't delay— It is safety. If we are
to delay, 1 cannot even conjure up an answer as to why the matter will
" not be submitted for reevaluati.on, or submitted, once again, to public
’ 'bidding,, which‘ is at the heart and soul -of Iour Public Contracts Law. I
~‘thank you for this opportunity. I hope I didn't impose upon you too
Cleng. |
| ASSENBLYMAN BRYANT: Do any members of the Committee have a
question at this point? (negative response) 7 ‘There are no Cjuestions;at
thls point. Thank you. o |
, ASSEMBLYMAN FOY: If your schedule perm1ts, Mr. Speaker, you ‘
might want to stay around because same of the responses by the

- Department. may engender some questions we would like to ask you.

ASSEMBLYMAN KARCHER: Certainly. o
ASSEMBLYMAN BRYANT: We will next hear from Commissioner
Bodman and his staff. '




COMMISSIONER m A. BODMAN: 'I‘hank you, Mr. Chalrman ’Ihank you
for-- _ .

ASSEMBLYMAN BRYANT:  Would you like a statement first? I
guess we can then get into the questions. . : »

COMMISSIONER BODMAN: Not really. I think we all know why we
are here, and I think it might be best just to get mto the gist of the
issue, if we may. I thank you for the opportunity. I agree with m.uch
of what the Speaker said, certainly ‘regarding the need to do repair
work on the Edison Bridge. There was same factually incorrect
information given. I brought along with me a 36-year employee of the
State Department of Transportatlon, Asst. Ccmmssmner of 09erat10ns
and Engineering, Mr. Jack Freidenrich , who also serves as State H1ghway
Engineer. It is w1th1n his respon31b111t1es to deal with gquestions of
bidding and the process. '

I think it may be helpful to go through more or less a
generic discussion as to the process, and then perhaps a specific
discussion; if we may, as to the particular instance here, 1f that is
acceptable to you, Mr. Chairman. ‘ - E

, ASSEMBLYMAN BRYANT: Fine. why don't you start out with what
the bids require, and then you can go fram there. Let;'s start out with
the document. | | : . o -
ASST. COMMISSIONER JACK FREIDENRICH: It might be useful as background
information to just say a few things 'aboutv. the Departznént'_s
pre-qualification procedure. This is a 'statutory‘ requirement that
every oontractor must pre-qualify with the Department brior to
submitting a bid for a project which we advertise. :

Simply stated, that pre—qualification procedure requires a
contractor to submit a statement of his past experience and of his
financial assets. The Statutory Pre-qualification Committee within the
Department then evaluates that application'a‘nd establishes a rating for -
the type of work that contractor would be permitted to undertake for -
the Department. It also establishes a range of financial values that
the Department will allow that contractor to undertake for the
Department. |



. ASSEMBLYMAN BRYANT: Please be a little bit more specific in
that area, recognizing the fact that I don't understand what you are ‘
talking about. Other people might understand, but I w111 tell you when
- I-donot. What is the range” :
o ASST. COMMISSIONER FREIDENRICH: Well, the rangee could be
-anywhere from $100 000 .to $500,000, or to a range of over $25 million.
That is a function of the fmanc1al assets the contractor indicates on -
his pre-quallflcatlon app11cat1on he has ava11ab1e, and our Bureau of .
3 Contract Admmxstratmn checks all of that out. . |
o ASSEMBLYMAN BRYANT Is that bondmg capac1ty, or is that in
ter.ms of assets” : .

© ASST. COMMISSIONER FREIDENRICH: The number I mentioned is
the maximum amount of work that contractor can bid to perform for the
Department. It is a function of his financial assets. ' , N
' ASSEMBLYMAN BmlANr Okay. Are they reviewed? How often are
they reviewed? . T o

‘ ASST. CQdMISSIONER FREIDENRICH: A contractor mist renew his

’ pre-quallflcatlon every 15 months, which, as a practical matter, means -
"that he must subm1t a renewal appllcatlon every 12 months, because it
' vrequlres scme accomtlng mformatlon which must accampany that
apphcat1on. N | ; ’

In addltlon, with each bid the contractor submits, he must - .

submit an updated financial statement as: of the date of subnussmn of
- that bid, which takes into accont — or ‘which indicates —— work
~ obligations he has undertaken since the time his pre-qualification
o appllcatlon was submitted and the t1me he is actually submitting the_
bid for a specific project. : n
'ASSEMBLYMAN BRYANT: ~If | a contractor is growing, can he get
an amendment on his 12-month pe‘riod?' Let's assume my financial picture
“changes —dras’tica_lly_wi,thin 12 months, and I am stuck with $100,000;
how‘evei:, all of a sudden, I made $30 million the the last year. Would
I be stuck w1th $100,000 for the whole year” S _
. ASST. COMMISSIONER FREIDENRICH: A contractor can re-submit
.;addltlonal 1nformat10n, requests, and  upgrading = of his
pre-quallflcatioh rating at any time. | o




) ASSEMBLYMAN BRYANT: Does the opposite happen? Let's assume
a contractor has an excellent rating, but we became aware of conditions
that could have forced that rating to go down. Do we require him to
vre-sutxnlt” ‘

ASST. oomussxmaa FREIDENRICH: 'mat is why he is requ1red
to submit an updated f1nanc1a1 statement with the submission of every
- bid.

| ASSEMBLYMAN BRYANT: Okay.

ASST. COMMISSIONER FREIDENRICH: Gettmg to the spec1f1c
pro;ect, we received bids for this project on August 1. There were
four bids received. The low bidder was Pressure Concrete , and there
were three other bids. o S ’

ASSEMBLYMAN BRYANT Since you gave us this information, why
don't you give ns his rating and the range so we keep it consistent,
and we know what we are talking about? | N .

ASST. COMMISSIONER FREIDENRICH:  The bidder who was
designated at the bid table as the apparent low bidder was Pressure
Concrete, and the1r financial rating — if my memory serves me right —
was between $6 million and $8 million.

' ASSEMBLYMAN BRYANT: What was their range, or is that the
rating also? : ‘
| ASST. COMMISSIONER FREIDENRICH: Between $6 million and S8
million. : _ v ' ' , '
' ASSEMBLYMAN BRYANT: So, it is the same thing? 1In other
words, range and rating are the same thing? o ,
_ ASST. COMMISSIONER FREIDENRICH: No. They are rated for the
type of work they can do. It was .apparent that they demonstrated the
experience to do the type of work for which they were bidding on this
project. _
| " ASSEMBLYMAN BRYANT: Okay. Who was the second low bidder?
ASST. COMMISSIONER FREIDENRICH: The second low bidder was
Schiévone Construction Ccmpany, -and their financial rating was in
excess of $25 million. | : |

ASSEMBLYMAN BRYANT: That is their range?

ASST. COMMISSIONER FREIDENRICH: Well, the ranges go up to—-
The final range is $25 million and over.



- ASSEMBLYMAN BRYANT: I am just asking so I 'doh't get
~ confused, You keep using the words "rating” and "range,” and I just
- want to ‘make sure I am consistent. ‘Their range was in excess of $25
million, and they had an adequate ratmg? I guess that is 'What you
call it. o o ‘ Co
ASST. COMISSIONER E‘REIDENRICH- . Yes. 'l‘hey were class1f1ed
for the type of work the partlcular contract requn:ed. .
ASSEMBLYMAN BRYANT': ‘Who was the third low bidder?
ASST. OGMISSIONER FREIDENRICH: The third low bidder was
Ferchetto Construction Canpany, Inc. _ .
’ ASSEMBLYMAN BRYANI‘ And what was thelr eammgs? ‘
ASST. COMMISSI(mER FREIDENRICH. Mr. Chairman, I don t have
that 1nformat10n because we never got to the questlon smce they never

= came under consideration for award.

ASSEMBLYMAN BRYANT: Who was the fourth? Probably the same

'th:l.rg happened with the fourth bldder. ’ . . .
. ASST. COMMISSIONER FREIDENRICH: ~ Yes, = The same thing

happened to the fourth. The _fourth bidder was Beaver Concrete Breaking_'
Company, Inc. " s . -

ASSEMBLYMAN BRYANT: Okay. I am just askihg questiens, S0
, everyone will have the 1nformat1on.. | : '
o 'What was the first bid? What was . the low bidder's total bid?
- ASST. COMIleSSI(MER FREIDENRICH, It was $1,467,235.
ASSFMBLYMAN BRYANT: The second low bidder?
ASST. COMMISSIONER FREIDENRICH It was $2 276, 969.
ASSEMBLYMAN BRYANT: The third one”

ASST. MISSIQ‘IER FREIDENRICH. It was $2 517,299.

ASSEMBLYMAN BRYANT: ' The fourth one?

ASST. COMMISSIONER FREIDENRICH: It was $2, 997, 669.
 ASSEMBLYMAN BRYANT: And what was the estimate on the

 project? o - L

©© ASST. COMISSIONER FREIDENRICH: It was $1,942,505.

_ASSEMB_LYMAN BRYANT: Okay. ‘

10



'ASST. COMMISSIONER FREIDENRICH: I might add that the
Department s engineer's estimate is  considered confidential so the
perspectlve bldders ‘have no idea of what the figure is.

ASSEMBLYMAN BRYANT: Continue. v :

ASST. COMMISSIONER FREIDENRICH: When we receive bids, they
are opened in public at the table. All of the total costs bid by the
contractors who submit a b1d -are read at the table, and the lowest one
is designated as the apparent low bidder. - In this case, Pressure
Concrete and Grouting Company was obviously the lowest apparent bidder.

I might also add for the information of the Committee that
when we receive bids, there is at the bidding table a microfilming
machine, and the contractor's proposal is microfilmed right ‘there so
there is a dup11cate record of what he submitted. .

’ ASSEMBLYMAN BRYANT:" Are bids recelved and opened on the same
day? ' .

ASST. COMMISSIONER FREIDENRICH: on,‘ yes. That is the only
way we take bids. They are all received at the same time, ‘and they are
opened in publlc at the same time for any job.

ASSEMBLX_MAN BRYANT: - And on the same day?

ASST. COMMISSIONER FREIDENRICH: The same day, at the same
time, yes, sir. One follows the other. - I

'After the bids are received, an analysis procedure takes

place within the Department. I might also add that the procedure is
memorialized in a departmental procedure document, which, if I am not
mistaken, is also made part of the Admmlstratlve Code, under the
Administrative Procedures Act. '
v A bid analysis procedure does two thmgs, or it does several '
things. Number one, it checks the contractor's arithmetic. - You know,
the number of units on any particular item, multiplied by the unit cost
to make sure he didn't inadvertently say’ two times three is seven. If
that review uncovers an arithmetical mistake, then that bid is -
recalculated, utilizing the correct arithmetie. ' ‘ : |
ASSEMBLYMAN BRYANT: Did we find that happening in any of
- these bids? ' '
ASST. COMMISSIONER FREIDENRICH: No.
 ASSEMBLYMAN BRYANT: Okay.

n



ASST. COMMISSIONER FREIDENRICH: ~The other things that is
done is, our Bureau of Contract Administration ‘analyzes the bids,
primarily the one of the low bidder, to determine whether, based on his
updated fmanc1al statement — contracts on hand, or obligations he has
" incurred smce he submitted his pre—quahflcatmn which gave him his K
'_fmanc1al tatmg he st111 has sufficient residual f1nanc1a1 capac1ty
to cover the amount of the bid he made on a part1o.11ar job. v

In the case of the apparent low bldder, that analysm
md1cated that he dld not have an adequate residual fmancnal capac1ty
to undertake the additional work on his bid of $1,467,235.

Now, almost concurrent-=— Do you have a questlon, sir?

 ASSEMBLYMAN BRYANT: I want to know what was in that
anaiysis. BaSicelly you say that he exceeded the 1.6 in his range.
| - ASST. COMMISSIONER FREIDENRICH: ' 8ix to eight mllllon.

ASSEMBLYMAN BRYANT: Oh, six to eight million?

ASST. COMMISSIONER FREIDENRICH: ~Yes, -

ASSE‘MBLYMAN BRYANT: Okay. what did the analys1s show?

" ASST, C(IdMISSIONER FREIDENRICH: The analysis showed that he
did not have sufficient residual financial capacity after we deducted
| _i;he. 6biigatibns, the work he had A ﬁrﬂertaken. since his original
" pre-qualification rating, to leave him with a capacity at least as
- great as the amount of his bid of $1,467,000. : '
o ASSEMBLYMAN BRYANT: All I am asking is, I would like to know
- the canponents of that. In other words, it must have shown that he was
$8 m11110n over with this bid. Where was he; what was his actual—- Do
you ‘know what I am saying? ' _

ASST. COMMISSIONER FREIDENRICH: Between the time he was
- given the rating of between $6 million and $8 million, he was the .
successful bidder and was awarded a contract for the rehab111tat1on of
- the Route 495 viaduct going into the Lincoln Tunnel. ,
A ASSEMBLYMAN BRYANT: In other words you evidently— Somebody
" actually put numbers together.' I just want, to know what those numbers

were. ' S ' : | a ' .
ASST. CGVIMISSIONER FREIDENRICH:  You start off with his
- max imum financial rating. ' |

12




ASSEMBLYMAN BRYANT: I don't want to know how the procedure
‘works; I want to know what the numbers were. What did the document
establish?. o | | _

ASSEMBLYMAN FOY: He just told you. It was $8 million for
the viaduct, and $1.4 million for this Job. That made it $9.4 million,
right? o
ASST. cawssxom—:n FREIDENRICH: Yes. He had completed same
-of the work on the viaduct. The viaduct was about — as I recall — an
$8 million project. He had completed some of the work there, whl.ch
reduced his obllgatlon to that job, but he—

ASSEMBLYMAN FOY: How much? Do _you recall?

ASST. COMMISSIONER FREIDENRICH: Pardon me?

ASSEMBLYMAN FOY: Do you recall? |

ASST. COMMISSIONER FREIDENRICH: No. All those numbers are
available, sir. : , ‘ o o
| ASSEMBLYMAN FOY: But, they are very important to us, and I
will tell you why. If he did $3 million worth of that job ‘and there
was only ‘re‘ally $5 million committed there, and if he got a $1.4
million job here, that is $6.4 million, which is well within his range.

ASST. COMMISSIONER FREIDENRICH: And then he would have been
judged not to have an adequate residual. R

. COMMISSIONER BODMAN: If I may, Mr. Chairman, I don't think
Mr. Freidenrich has the exact numbérs. I am sure we can providé them
to you. o
| ASSEMBLYMAN BRYANT: Can we get them? That is the heart of
this hearing, so maybe we should pdstpone this until we get the
figures. That is the heart of this hearing. Anyone who knows we are
Atalking about low bidders would know what we are talking about.
~ COMMISSIONER BODMAN: My staff informs me they are getting

those exact numbers. We should have them manentarlly.

' ASST. COMMISSIONER FREIDENRICH: I might also add, for your
information, gentlemen, that in addition the contractors who work for
us also perform work for other public agencies and authorities, they dé
private work, and if, indeed, he had undertaken additional obligations
for either the New Jersey Highway Authority or the New Jersey Turnpike
~ Authority, or for some privaté firm or developer— | A
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- ASSEMBLYMAN FOY: " Are you made aware of that kind of thfi'ng?v

ASST. COMMISSIONER FREIDENRICH: Oh, yes. All of that is.

listed on the updated financial statement submitted with his bid.
" ASSEMBLYMAN FOY: So, you get that perxodlcally. '

ASST CCMMISSICNER FREIDmRICH. , No, we get that w1th hlS :

: _': bid. What he submitted—

ASSIMBLYMAN BRYANT - 8o the "range is all inclusive,
regardless of whether one is domg poT work, a mun1c1pa11ty s work, a
county s work. It is all inclusive. S S R

ASST. comussxonmz FREIDENRICH? Yes. The range is one of
fmanmal ~capacity. ' o

 ASSEMBLYMAN FOY° I'm confused. Suppose right now I have $5
m11110n worth of work, and I have an upward limit, or a range of $6
m11110n to $8 million. 1 bid on a contract for ' you, and_ it is $2_
~million. I am not up to $7 million. "How do you know Whether'I ha{re
bid on somethmg for the Turnpike Authority or the South .Jersey Port
Oorp'orat'ion,’ ‘or the Delaware River Port Authority? . Is there an
ongoing. dlsclosure? Just glve me an example. o |
‘ "All of us are politicians up here. When we get a
_cbntributlon of over $250 ‘in the last two weeks of the campaign, we
have to notify ELEC that we got the -contribution so they know what the
: rbil’ihg _furids are, Is there a procedure such as that in your
: DeParﬁnent whieh teklls you that. I am bidding on other work and bidding
successfully. I may now have growth, in a sense, that is astronomical
because I have a sharp penc11. : V | ' | _

' ASST. COMMISSIONER FREIDENRICH: Assemblyman, the way we
: protect that is, when a prOJect is awarded—
~ ASSEMBLYMAN FOY: Right. A
| ASST. COMMISSIONER FREIDENRICH: Which is based on that
current updated financial statement, and ‘that contract is a'warded, as a
,condition off'that'award, ‘the contractor must furnish a ’perfomance bond
whlch, no matter what happens to him, protects that project. |
o ASSEMBLYMAN FOY: But there is no ongoing disclosure of one's
successful bidding record on other prOJects while I have the award with =
you. o . s . ’ ,
ASST. COMMISSIONER FREIDENRICH: Unless you get--
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ASSEMBLYMAN FOY: Excuse me, just so I am perfectly clear on
this, if I got the bid fram you on Tuesday, and on Wednesday the Port
Authority of New York and New Jersey gave me a $10 million contract,
~ unless you read about it in the papers you wouldn't know about it.

ASST. COMMISSIONER FREIDENRICH: That's true. _

. - ASSEMBLYMAN FOY: That's what I was gettmg to. So,
potentlally there is a problem which is inherent in the system,
- notwithstanding Mr. Schiavone or any other contractor, including this

- contractor. o o

ASST. COMMISSIONER FREIDENRICH: We don't see it as a problem
because I will tell you that in all the time I have been in the
Department, ‘and even proceeding me — Dbecause the whole
pre—qualif‘ication -process has been required of - the Department by
statute long before I came to the Department — once we make an award,
since we have a performance bond-- The time for us to worry about it .
is when we make the award. If on that day the. contractor has
sufficient finaricial capacity, as a condition of the award he must
furnish a performance bond. S

| ASSEMBLYMAN FOY: Aren't the subsequent people he bids with
more at risk than you are? _

ASST. COMMISSIONER FREIDENRICH: Exactly. As a matter of
fact, that has happened. In my experience' over the last 30 ‘something
‘years, there may been a half dozen contractors who have gone bankrupt
for one reason or’ another. In those cases the performance bond was
used to complete the work of the contract.

_ ' ASSEMBLYMAN FOY: So the performance bond is kind of crltlcal
to the whole process?

ASST. COMMISSIONER FREIDENRICH: Yes. I might add that I
think it is. testimony to the process we use that over all theSe years
we are talking about there may have been only one half dozen where we
have had to go to the performance bond. I think that is testimony to
the viability of the process the Department has been using all these
years. « o | o
ASSEMBLYMAN FOY: Thank you. I am sorry to interrupt; I just
wanted to get a clarificatioh on that. ' A
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‘ .ASSEMBLYMAN BRYANT: I want everything to be clear as we go
~ along. Were there bid bonds requnred on each one of these contracts?
| 2R . COMMISSIONER PREIDENRICH: Yes, bid bonds are required.
. ASSH&BLWAN‘BWI‘:” Did- eacb one of the bidders post a bid
 bond? : ' -
ASST. CQMISSIONER E‘REI!ENRICH. Yes.
ASSEMBLYMAN FOY: Can I Just ask one thing for clanty?
- ASSEMBLYMAN BRYANT: Yes. , :
_ ~ ASSEMBLYMAN FOY: Several years ago there were same problems
regardmg bondmg ccmpames. 'Is there now an exammatlon of the bonds
themselves” Is that a procedure now? S o
‘ ASST. COMMISSIONER FREIDENRICH:  We satlsfy ourselves
‘regardmg the v1ab111ty of the bondmg companles, yes, sir. S
‘ ASSEMBLYMAN FOY: There was was no problem w1th any of the
_ bldders with respect to- that? :
~ ASST. COMMISSIONER FREIDENRICH. No, sir.
ASSEMBLYMAN MILLER: | Wayne, can I ask a quest10n‘> '
ASSE‘.MBLYMAN BRYANT ~ Yes.
ASSEMBLYMAN MILLER~ If his re51dua1 capac1ty isn't great
enough to bld, is he still able to get a bond, or is he denied that
bond by the bondmg company ‘because he doesn't have the re31dual
‘capac1ty’ :
| ASST. COMMISSIONER FREIDENRICH: Are you taiking about the
performance bond- whlch -only canes after awards” We never get to that
questlon because we won't make an award if he doesn t have-- You know, ’_
it is very critical to the 1ntegr1ty of the competitive blddmg
‘structure that we have a clear set of admlmstratlve regulations, .and
_that we adhere to them w1thout any variation. , '
: So, if a particular situation happens, you can't say, "Well,
v let's reexamine this thing." We have to do it in order to ensure the
'mtegrn:y of that process. - '
ASSEMBLYMAN MILLER: Let me follow up with this questlon-‘
You » knowing he doesn't have the residual capacity, award the b1d ‘to
him anyway. ' ' . -
| ~ AssT. COMMISSIONER FREIDENRICH' No, sir.
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ASSEMBLYMAN MILLER: I'm saying let's assume that you awarded
the bid to him. You then take the risk, do you not, that he is not
going to be able to get the perfomance bond? ’

ASST. C(MMISSIONER FREIDENRICH: I would assume that any
‘rehable bonding company, unless they are satisfied that a particular
contractor has whatever they look at in order to issue a performance
bond, would have to satisfy themselves of that, yes. Because the
possibility always exists that, for whatever reason, the contractor
might default on the contract and they would be obhgated to ccmplete
the work of that contract. :

ASSEMBLYMAN BRYANT: So, what is 't:he next step? We now know
they -all submitted their bids. They were opened, and you did an
exainination of each of the ranges, I guess.

ASST. COMMISSIONER FREIDENRICH: Okay. = We found that
Pressure Concrete and Grouting Company did ‘not have sufficient re31dual '
financial capac1ty to cover the bid. : o

Concurrently — and what complicated thls partlcular issue
— the contractor submitted a letter. He first contacted our Bureau of
Contract Administraton by phone. He then followed that up with a
letter saying that one of his subcontractors made an error in the work
he was proposing to eubcontract, and he requested that he be allowed to
withdraw his bid because it was lower than he could perform the
contract for. | | |

ASSEMBLYMAN BRYANT: Maybe I 'd better get same mformatmn on
this. When were the bids received, what time, and where?

ASST. COMMISSIONER FREIDENRICH: The bids were received on
August 1, 1985 in the hearing room at the New Jersey Department of
Transportation. : :

' ASSEMBLYMAN BRYANT: At what time?

ASST. COMMISSIONER FREIDENRICH: Our bids are normally
received at 10:00. Sometimes we receive bids on more than one
contract. Normally it is never more than three. So, it was sometime
‘between 10:00 and noon. -

ASSEMBLYMAN BRYANT: And it was Pressure Concrete. Who did
they call?
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o 'ASST. COMMISSIONER FREIDENRICH: They called our Bureau of
| Contract 'Adrninistraticn. I thmk the’ partlcular staff person they
talked to was Primitivo Criz.
' ASSEMBLYMAN FOY: What day was that call made? ‘ :
. ASST oomxssmmn FREIDENRICH: T beheve it was on August -
. ASSEMBLYMAN BRYANT': So, is wasn't ooncurrently.
_ 'ASST° COMMISSIONER FREIDENRICH: Pardon me? . _
" ASSEMBLYMAN BRYANT:  You said these things happen f
_ 'concurrently. As I understand the def1n1t10n of the word concurrent, ‘
| 1t means that they happened at the same tlme. : _
 COMMISSIONER BODMAN: I think what the Assistant Commissioner
is referring to, Mr. Chairman, is that in the determination of the
. Department, there was a problem with the financiali capacity occurring
concurrently with the fact that the apparent low bidder contacted us
w1th a request regarding his concern. : '
‘ _ ASSEMBLYMAN 'BRYANT: He stated the withdrawal and - the'
: N determlnatlon , were made c_oncurrently. - They almost happened
concurrently. : Concurrently 'means at the s’ame: time. It seems to me
that between August 5th. and August 1st there is a four*-day span.
ASSEMBLYMAN FOY: That s sunultaneous in State government.
COMMISSIONER 'BODMAN: Maybe I can clanfy that. Mr.
- “Chairman, if I may, ‘on ‘August 1Ist they received the bids. My
V understandlrg is that on August 5th Pressure Concrete was not1f1ed of

 this concern -- our concern -- to initial financial capacity. A&nd,

also, on August 5th, we received an 1nqu1ry frcm them requestmg that
" their bid be "whatever, - ranoved or withdrawn. '
So, I think the Ass1stant Ccmnussmner was referrmg to the
fact that ‘he defmed concurrent as two circumstances taking place on
. .August 5th: One was our Department s determination that there was a »
financial capac1ty question; and, concurrent on that same day, the low
bidder contacting us with his concern. _ _
ASSEMBLYMAN BRYANT:  Well, let's back up because I am
»confusedagain. He told me ‘that determination was made when they open
~the bids. They have microfilm. |
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ASST. COMMISSIONER FREIDENRICH: = No, sir. I'm sorry. Maybe
I didn't say it clearly enough. : , : »

ASSEMBLYMAN BRYANT: I can understand that. What does the
microfilm do? You said when you open the bids, you take the microfilm
and you do something. I thought that happened when you opened the
bids. o - . B ) | |
'  ASST. COMMISSIONER FREIDENRICH: Mr. Chairman, if you will
bear with me for a moment, the minute we open the contractor s bid in
public, we immediately mlcrofllm it. That makes a record of just what
' he submitted. :
' "All of the bids -- the total prices bid by all of the
contractors — are read in public. The ‘lowest amount read is then
obviously the apparent low bidder. _ . ‘

_ I then indicated that the next process is to make several'
reviews  within the Department. Now, they don't happen
-instantaneously. I told‘you'that one of the things that happens is all
of the bids go up to our Accounting Department, and they check all of

~ the arithmetic to see whether it was properly performed in the

- contractor's b1d , |
Another review made is done in our Bureau of Contract
Administration to determine whether, based on the updated financial

. statement submitted with the contractor’ s bld, he has enough residual

f1nanc1a1 capacity to cover the amount of the bid he made.
| ASSEMBLYMAN BRYANT: When was that determination made? I
understand now. What day was that? ;

" ASST. COMMISSIONER FREIDENRICH: When was it made? It was
made sometime between August 1st, which was a Thursday, and August 5th,
which was when the contractor was notified that a review of his
g res:.dual capac1ty indicated that it was madequate to cover the amount
of his bid. . v

COMMISSIONER BODMAN: Again, Mr. Chairman, August 1Ist
happened to be ‘a Thursday. Obviousiy there was then a weekend; August
3rd and 4th were a Saturday and Sunday. August 5th was on Monday. ' So,
there was a weekend in the middle there. | S '



 ASSEMBLYMAN MILLER: Assuming that the man did not have the
residual to cover his obligation, he was off by one-half "million“
dollars, and he said, "Withdraw this.® One-half million dollars still
did not brmg him mthm his re51dua1.  Would you not have rejected him .
anyway? T o o
' assT. comxssrormn mrmmucu- You don't ever get to any
- further quest:.on. I mlght add, that is what I started to explam. .
’  ASSEMBLYMAN MILLER: If I may, Jjust one thmg.

~ ASST. CDMISSIQER FREIDENRICH' Yes.

_ ASSEMBLYMAN MILLER: What I see here is, if in - fact he had
the residual to cover his b1d, regardless of whether he made a mstake'
or not, and 1nc1uded $375,000 that shouldn' t have been — or should
" have been == then ‘you would have been in a dlf‘ferent position, wouldn't
you? Because _then you would say; Hey, you are stuck with it, Mister,
because you bid on it. You have the residual and you are stuck w1th

- That's your problem. ' : ‘
 ASST. COMMISSIONER FREIDENRICH° " Generally you are right,
" with this ex‘eeptlon, sir: There are s1_tuat10ns-- and, for these kinds
~of 'determinations we seek the advice of the Attorney General's office
—_— where‘ an error in a bid, -depending - on the nature of that‘ error,
will, with advice from the Attorney' General's office, would allow us to
let the contractor who made the error -- depending upon the nature of
the error — to withdraw the bid. -That only happens after a hearing |
'and an analysls by the Deputy Attorney General that provides legal
services to our Department.-
In this particular mstance, based on the advice of the
Deputy Attorney General, we never got to that question. Based on the
 fact that the contractor did not have sufficient residual financial
| capacity to cover his bid, that requlred us to reject the bid and the
second quest:.on became moot. _
v' ASSEMBLYMAN BRYANT: What happened first? Did we call him to
let hl.m know he had problems with hls res:.dual, or did he call to tell
- us he made a mistake? _

© ASST. COMMISSIONER FREIDENRICH: That is where I used the
‘term concurrently.,  On August 5, 1985, our Bureau of Contract
Administration - ' ' ’ '

5 I, ; s
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not1f1ed Pressure Concrete of their financial capacity determmatmn,
and on August 5th, the same day, we received a letter from— I don't
recall now whether we received a letter, or whether he came into a
meetmg and requested that he be allowed to withdraw his bid. |
ASSEMBLYMAN FOY: Mr. Frel.dennch, do these’ oontractors know
what their range is? .
| ASST. COMMISSIONER FREIDENRICH: Yes.
, _vASSEMBLYMAN FOY: Then ‘why would they bid if they know 1f
they got the ‘award, ‘or the contract, it would be outside their range?
I mean in preparing the bid specifications and the bid ddcwnents, and -
after going out and paying for a bond, why would satuéohe who knew he
had a certain range and had a certain amount of range eaten up- already,b
bid on a contract that he knew — even at a mistaken bid price -- would
put him outside of his range and autanaticaliy disqualify him? That's
. wasting thousands of dollars of employees' time, paying the premium for
a bid bond, and things like that. Why would they do that?
| ASST. COMMISSIONER FREIDENRICH: I can't answer why they
would do it. It happens occasionally. What I will tell you though is
that when we run into that situation, we notify the contractor and
‘advise him of it. We then allow him an opportunity to provide either
an additional line of credit or additional information -- whatever —
that might have some impact on our calculations. A
ASSEMBLYMAN FOY: If his grandmother died that day and left
him $1 million, ‘he suddenly has greater f1nanc1al capac1ty.
ASST. COMMISSIONER FREIDENRICH: Exactly.
ASSEMBLYMAN FOY: All right.
- ASSEMBLYMAN BRYANT: That gets back to my question regarding
the 5th. We didn't reject his bid; he was just notified that he had a
problem. o ‘ , v ' ‘
ASST. COMMISSIONER FREIDENRICH: That is right.
COMMISSIONER BODMAN: That's correct.
ASSEMBLYMAN BRYANT: And then he called in and said he made a
‘mistake on the same day. v :
| ASST. COMMISSIONER FREIDENRICH: That is right,
ASSEMBLYMAN BRYANT: Now I need to know when we rejected hls |

bid.
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ASST. (IMMISSIONER FREIDENRICH' The response I just gave to :
Assemblyman Foy was, when we notified him that he did not have adequate
.‘residual f1nanc1a1 capacity on our records, we . prov1ded him with an |
opportunity to augment that, be it by an add1t10na1 line or credlt, or .,
" addltlonal information which would satisfy us that he had sufficient,
"adequate, f1nanc1a1 resources. v He did not elect to prov;de that -

| 1nformat1on. o

_ ASSHVIBLYMAN Bmawr What would be the pos1t10n of the State
, of New Jersey? He posted a bid bond, nght? L
| ASST. COMMISSIONER FREIDENRICH: Yes.
~ ASSEMBLYMAN BRYANT: We accepted the bid?

ASST. COMMISSIONER FREIDENRICH.- Yes.

ASSEMBLYMAN BRYANT': Could we have gone after the bid bond?
‘ ASST. CQMISSIONER FREIDENRICH° That calls for a legal 7
' conclus:.on. I am not an attorney. Based on the advice of our
attorneys, my guess is that we -could not. We never got to the second
' questlon of his request to withdraw. We were: advised- As a matter of
"fact, I wrote a letter to the contractor based on that advice, telling
him that his bid was ‘rejected because he did not have suff1c1ent
bres1dual financial capa01ty, ' : o

'ASSEMBLYMAN BRYANT: We don'-t:'k,now how much he missed that
Lfin_anc_ial’ capacity by, do we? Do we have tha,t'infonuation yet?

ASST. COMMISSIONER FREIDENRICH: I am sure we have that
'information. I would venture to say that it is not pertment.. If he
: didn't have 1t, he didn't have it. In our analysis there is no—- ' _

ASSEMBLYMAN FOY:__ If he was close— Let's say $8 million was.
his uppervlli.mit and this bid, even in its mistaken ‘fashion, put him at
'$8,5 million. In ‘the context of an $8 ‘million dollar contract,
$500,000 is not a lot of money. With an $8 million dollar capacity, it
is not a lot of money if one tried to go out and get additional money.
| You said he elected not to do it. Isn't that really giving -
him an advantageous p051t10n insofar as escaping fram his obllgatlons‘
"under this contract 'is concerned? I mean, mistakes are made ‘in
construction blddlng all the t1me This contract, by virtue of the
fact that he was allowed out, is going to cost ‘the State of New Jersey
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$900,000 more in work, and it has effectuated a several-month delay in
terms of the implication of driver safety over that bridge. -
I am a little concerned that maybe we were too easy on this
guy.  Maybe we should have came down hard on him, and given the
contract to someone else to do in the meantime, and let him take his
shots at us. We have a campetent legal staff in the Attorney General's
office to deal with these debts. | S
ASST. COMMISSIONER FREIDENRICH: We do. I think they are
‘extremely campetent, - and 1t is based on that canpetent advice that I
did exactly what I did. ‘
' ASSEMBLYMAN FOY: They told you? The Attorney General's
office told you to let him get out of the contract by allowing him not
to submit additional documentation? He made an election; we gave him

' 'the opportunlty to make that election, didn't we?

, ASST. COMMISSIONER FREIDENRICH: ~We didn't give -him the.
opportunity. First of all, the probability of a situation such as this
occurririg is infinitely small. I have no knowledge in the years I have
" been with the bepartment of that set of circumstances caming together.

ASSEMBLYMAN BRYANT: What Attornéy General gave the opinién?}

ASST. COMMISSIONER FREIDENRICH: Pardon me? |

ASSEMBLYMAN FOY: The New Jersey Attorney General.

ASSEMBLYMAN BRYANT: I just want to know what deputy.
| ASST. COMMISSIONER FREIDENRICH: The Deputy Attorney General
that provides us with advice in bidding matters is Deputy Attorney
General, Susan Roop. , o

ASSEMBLYMAN BRYANT: She gave the opinion on this case? I am
asking about this particular contract. '

ASST. COMMISSIONER FREIDENRICH: Yes.

ASSEMBLYMAN BRYANT: RoOp? '

- ASST. COMMISSIONER FREIDENRICH: Yes.

ASSEMBLYMAN FOY: How do you spell that last name?

ASST. COMMISSIONER FREIDENRICH: R-O-O-P.

ASSEMBLYMAN BRYANT: Was she aware? We are now talking about
the concurrent situation. We now know a guy has made a financial bid
and he may have financial problems. We are not sure about how much it
involved. Also, at the same time, he said he made a mistake.
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ASST. CIMMISSICNER FREIDENRICH"- Yes.
ASSEMBLYMAN BRYANT: D1d she evaluate what that m:.stake
~ meant, what that big mstake meant to the State of New Jersey?
~ ' ASST. COMMISSIONER FREIDENRICH: . My guess is— ,
 ASSEMBLYMAN BRYANT: You said you never reached that one.
She never reached 1t. I want ‘to now if she reached it or if she just
didn't consider it. - o ,' - - o
ASST. COMMISSIONER FREIDENRICH: I was going to tell you what
my guess is. I guess that question mght be more properly posed to
her. I hate to mlsrepresent exactly what she did. o _
o I w111 give you my understandmg of what she dld, and that'
is, she measured these events agamst the existing law gcvernmg these
matters, and she prov1ded me - w1th the apprOprlate legal advice.
o ASSEMBLYMAN BRW-\NT But you told me that you never got to
the second event, Dld she get to the second event?.
’ ASST. . CmMISSIONER FREIDENRICH:  She told me that given the
' sequence of events, you never get to the second question. __
' Perhaps 1t would be useful if I just read the relat1ve1y
short letter, based on the end result of my letter to the contractor.
ASSE‘MBLYMAN BRYANT: 'We would like to have that submltted for
A;‘the record. You can read it, but we would also like you to subm1t it -
' ASST. CQJI_MISSIONER FREIDENRICH: Okay. It is addressed to
 Pressure Concrete and Grouting Company: "By letter of August 5, 1985,
your firm was not1f1ed by the Bureau of Contract Adm1nlstrat1on that
review of the’ updated financial statement, Form DC7(b)4(b), subnutted
- with your bid, revealed_ that your organization did not have suff1c1ent
capacity to cover the total amount bid. This was based on the fact
that the dollar amount of contracts on hand for your firm had increased
'significantly since fthe' time of V‘your classification ‘with }thisb
Department. - o o | .
S - "By the same letter, your firm was afforded an opportumty to
subuut add1t10na1 lines of credlt, or to ccxnplete the financial
statement, B(c)74(b), in 1ts entlrety to provide Just1f1cat10n for the-
termination of financial responsmlllty for award of Route U.S. 9,
Section 1(e) contract. ’
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"By letter of August 13, 1985, you mformed the Bureau of

Contract Admmlstratlon that you had been aggressively reducing’ your o

- backlog of uncampleted work, and chose not to provide additional lines
. of credit or to sutmit with that letter a camplete financial statement, :
- B(c)74(b). ‘
' "We must, therefore, 1nform you that the Department does not
fmd your financial capac1ty suff1c1ent to Justxfy award of Route U. S.
9, Section 1(e) contract to your f1rm.
"Therefore, your bid, subnutted ‘on August 1, 1985, has been
rejected and Schlavone Construction Ccmpany has been named apparent

 lowest responsmle bidder.

"please note that future b1ds submitted by your firm without
significant reduction in the dollar value of your contracts to be
campleted, or proof of financial capacity, as ver1f1ed by the financial
information submitted with your bid, may result in s1m11ar action by
this Department. ' -

"By letter of August 5, 1985, your firm notified this
'DePartment that because of errors alleged to have been made in the
preparation of your bid, you wish to be allowed to withdraw your bid
proposal. The rejection of your bid on the basis of insufficient
financial capacity = renders unnecessary further departmental
con51derat10n of thlS request."

" ASSEMBLYMAN BRYANT wWhat was the date of that letter, just
SO we have it? o
ASST. COMMISSIONER ,FREIDENRICH That letter is dated August |
22, 1985. : '
' ASSEMBLYMAN BRYANT: Okay. Maybe I mlsunderstand the date.
'Now, did they call and say they had been aggress1vely reducing their
backlog? According to that letter, that is what they stated, whlch,
would mean their financial capac1ty should be increased.
- What was the nature of his letter regarding the mistakes?

ASST. COMMISSIONER FREIDENRICH: The letter is fram the
contractor to the Chief of our Bureau of Contract Administration in the
Depar tment, which is in response to his notifying them that they didn't
have adequate x_'esidual ‘financial capacity and providing them an
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--opportum.ty to prov1de elther an add1t1ona1 lme of credlt or. a new
financial statement. He responded° L - L
- "We acknowledge recelpt of your letter dated August 5, 1985 '
in whlch you state that due to the s1gn1f1cant 1ncrease in our
~ outstanding contracts to be oanpleted ‘since the - time of our
pre-quahflcatlon, you request that we prov1de an add1txona1 l1ne of
credit to mcrease our f1nanc1al capacity, or state that our fmanc1al ’
pos:Lt1on has changed substantlally, and thus dlsplay our ab111ty to
,fmance this project. |
"We are aware that your ‘letter was written prior to our
.not1f1cat1on to your offlce that our proposal contained certain items
of work which were omitted and whlch totaled a substantlal value, ard, '
therefore , we have requested permlssmn to withdraw our proposal and be "
reheved of any contractual respons:.blhtles relative to this progect
“'I can, therefore, only answer your letter of August 5th with
-regard to our f1nanc1al plan to perform the above referenced contract -

.as - 1f there were no muss:.on and we were satlsfled with our bid -

5 iproposal prlce » and state that we have been aggresswely reducmg our

backlog of uncompleted work, and therefore, would propose to complete
 the above referenced progect w1thout prov1d1ng add1t10na1 lmes of

‘credlt assigned spec1f1cally for ‘this pro:ject. ;’ '

~ ASSEMBLYMAN BRYANT: What date is that?

ASST. CQ&MISSIONER FREIDENRICH- ~That is August 13, 1985.
ASSEMBLYMAN BRYAN’I‘ May we please have a copy of that for
_ the record too? . |
| ASST. COMMISSIONER FREIDENRICH: Sure. o
- ASSEMBLYMAN FOY: If I understand that representatlon to the

Deparﬂnent, he then is ‘saying that he has either campleted work and

| _been paid for other work, WhICh now reduces his ocmmtments elsewhere
- and brmgs him within lme. Notw1thstand1ng the fact that he wants to

'get out of the contract, he feels that if he had to go through with the
| contract, he would be w1th1n the range. Isn t that what he just told‘

you'f‘ _ . _ |
L N ASST. comxssxousR FREIDENRICH" 'I' ao'n't*krm what hé was
' trying to tell us, Assanblyman If ‘that is what he wanted to tell us,
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in accordance with the request to him, ne koould have provided an
entirely new financial statement, whlch would have ‘indicated how. much
outstanding work he still had left to do, as opposed to that which had
been indicated on the updated f1nanc1a1 statement that he had submitted
with his bid. Or, he could have submitted to us an additional line of
credit. Just a statement that, "I expect to reduce my outstandmg_'
obligations," doesn't meet our criteria for responsiveness to that
issue. . v N

ASSEMBLYMAN FOY: Right. But, do you get the same impression'
that I get fram the letter? That he is trying to, in same fashion,
tell you, "Well, things are a little better now, and we would qualify
if 1 really wanted the job."

You don't have to draw a conclusion.

ASST. COMMISSIONER FREIDENRICH: I try not to.

ASSEMBLYMAN FOY: My suggestion is to really get to the meat
of that issue, we ought to have that person here to answer same
'questlons at some future hearing-. Thls is a whole big can of worms,
and we have to get to the bottam of it.

ASSEMBLYMAN BRYANT: ‘I agree. Mr. Penn has a question.

ASSEMBLYMAN PENN: Yes, I have a question. Actually, when
you went through your process before, you said you had the bid
openings, and the bids were then placed before everyone. -Then they
went to accounting to see where they stood.

, So, the day Pressure was mentloned, they were only the
apparent low bidder. They were never really awarded anything at that
time. 1Is that correct?

ASST. CDMMISSIONER FREIDENRICH: That is exactly right,

ASSEMBLYMAN PENN: So, then later on, you went in and did the
financial analeis and found that they really didn't meet the criteria
of the State.. They fell in-between the cracks; therefore, their bid
was never really accepted. , o o

ASST. COMMISSIONER FREIDENRICH: That is exactly right.

ASSEMBLYMAN PENN: So, what we are talking about here is a
bid that never happened. They were rejected like the three other
bids. Is that correct? For one reason or another? ' ‘
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ASST. COMMISSIONER mmmmcu. The other three bidders

. weren't rejected. They were just not—

ASSEMBLYMAN PENN: - Not considered.
© ASST. COMMISSIONER FREIDENRICH: Yes. |
ASSEMBLYMAN PENN: And, he was ‘not considered because he-
dldn t  meet the f1nanc1a1 criteria that was spec1f1ed by the '
Department.- Is that correct? ’ ' '
ASST. COMMISSIONER - E'REIDENRICH. Yes, that is correct.
' ASSEMBLYMAN PENN: All right. Thank you. _
: ASSEMBLYMAN BRYANT: Mr. Hardwick, do you have a questlon?
. ASSEMBLYMAN HARDWICK:  Yes, would you mind, Mr. Chan:man"
Canmss:.oner, would you - clarlfy somethmg for me? I am not an attorney‘
- like the Committee Chalrman ~and Mr. Foy, but in the event that the
bidder had adequate resources and capacity, you estunated that the
- bridge pro:)ect would be $1. .9 m11110n. The second bid was $2.27
m11110n, so it was hlgher than your estimate. ‘ P
This bid is obviously extremely low at $1.467 million. In
‘ those cases where, gomg back for many years—- In another case law, a :
major error was made in bidding. Is this a situation where the State
may have rejected the bid ‘on his app11cat10n? The State is not
dellberately trying to bankrupt f1rms.. The State is trying to get the
most efficient and lowest bid, consistent with the pubiie's'- interest.
A Isn't this the kind of 'oase where even if he had had.
. sufficient capacity, when he came back and said a subcontractor had
made an error, and you see that he is $500}000, or a third below your
estimate, clearly he is way off the mark fram everyone else? What was
vyour reaction as to whether or not the bid would have been reJected .
" even if he had had adequate financial capacity? ' .
ASST. COMMISSIONER FREIDENRICH: Well, Assemblyman, if that
" had been the only 1ssue, if the financial capac1ty issue wasn't there,' .
and’if he had sufficient re31dua1 capac1ty, what would have resulted in
the normal process . 1s, because of hlS request, we would have prov:.ded
him an opportunlty to have a hearmg to demonstrate to us the nature of
the error ‘he made. "




Slttmg at that hearmg would be a Deputy Attorney General,
"as well. We would consider that testimony and with the advice of
counsel, we would make a determination whether the facts surroundmg'
~this particular 51tuat10n warranted allowmg him to withdraw his bid,
or in the alternat1ve, warranted 1n51st1ng that he perform the work for '
that bld.v '

If you want an educated guess on my part, had we gotten to
’ that, based on the fact that it was an oversight, and absent any more
information than what may have been forthcoming at a hearing, under _'
those circumstances, we would have insisted that he perform.

'I‘here -are other circumstances. This doesn't happen very
often. The last one I recall goes back—- Well, we recently had one on
a local aid project where the contractor insisted he made a mistake.
We had a hearing, and we asked him to perform. He appealed to the
- Appellate Court, and, if my understanding is right, they confirmed our
decision, and he is presently seeking a fu_rther'appeal.

ASSEMBLYMAN HARDWICK: So, in doing your job on behalf of the
"State, you could well rule that he would have to perform, but he would
have a basis to go into court, and then a court of equity says whether
or not he would have to perform. o | :

ASST. COMMISSIONER FREIDENRICH~ He has further remedy to the
Appellate Court. | B | o o

ASSEMBLYMAN HARDNICK' Or not to accept your remedy and go
into court. Based on case law, it may or may not be rejected, but it
could well be. ‘ ‘ : . , '

ASST. COMMISSIONER FREIDENRICH: 1In another case same years
ago, a contractor submitted a bid. There was a clerical error made,
', and decimal point was misplaced. After hearings — this does back
quite a few years ago; I personally wasn't involved in that, but I am
aware of the case — it was judged to be clearly insisting on
performance. There were several millions of “dollars involved. It
would have bankrupted the contractor, and it wouldn't have given us the
project. In that case, upon advice of counsel, the Department agreed
to allow that bid to be withdraw.
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Each one is judged on its ‘own merits after a hearing is -
made. But, I must repeat, based on legal advice in the particular
situation here, the bid had to be reJected. We ne\}et got to the second
- question. ’ '

" - ASSEMBLYMAN FOY: Mr. Chalrman, do you know what the spec1f1c,
’anlssmn was of the—- I m sorry, do you have another questlon?

ASSEMBLYMAN HARDNICK- Go ahead, I' 11 wait,

ASSEMBLYMAN FOY: I just wondered what spec1f1cally it was
that was omitted. Did he get the price on the p1ece of steel, or did
his subcontractor not bid on a portlon of the work that was spec1f1ed’

ASST. COMMISSIONER FREIDENRICH: It was my mderstandlng that
there was certam work to be included in the costs of a part1cu1ar item |
which he apparently — allegedly — overlooked, and, therefore, did not
bid. His subcontractor did not give him a price adeqhate to cover the
He submitted a letter on that basis. He said, "We
madvertently omltted the followmg requlred work from Bid Item #72." | |
~ Then he outlined three pieces of work that the contract documents
* required, the cost of which should be included’ in ‘the bid item. He
overlooked them, ard. as a result, the amount he bid for that item— ‘

ASSEMBLYMAN FOY. : And, it was work that was absolutely

essent1a1 to the constructlon of the. brldge. _
' ASST. COMMISSIONER FREIDENRICH: Oh, yes.
, ASS_EdBLYMAN FOY: It was not add—on or deducts or anythmg'
‘like that. " '
o © ASST. COMMISSIONER FREIDENRICH: No, no. We don't have those
kmds of b1ds. They are prevalent, I know, in building construct1on,
- . but not in our highway contracts. ' : o

ASSEMBLYMAN BRYANT: Do we have an estmate on what those

items he listed cost? . . ,
~ ASSEMBLYMAN FOY: " Yes, what was your engineer's estimate on

the value of those items in the contract? What did your engineer say

 they might be worth? He left $900 000 on the table, but if those items

 were only worth $100,000— | | |

~ ASST. C(MMISSIONER FREIDENRICH- He says in hlS letter, "The

.value of -the above listed om1tted items is approxunately $375,000."
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| ASSEMBLYMAN FOY: Oh, $375,000. What did your engineer
estimate those items would be? Do you have any idea? Can you give us
those figures? ' ' | v -
© ASST, COMMISSIONER FREIDENRICH: We have estimates for the
total item. I would have to go back and check with staff to see
whether they have it broken down into all of the elements. :
ASSEMBLYMAN FOY: I think that would be useful information

because he says he values them at $375,000. He may have $275,000 of
_ pr_o_flt built into that. Your engineer may have said they are only S
worth $100,000. ‘Then that makes a big difference about what that
unilateral mistake really amounted to in order to allow him to escape
fram his contract. It is important to me. _ .

| ASST. COMMISSIONER FREIDENRICH: I find it important to
repeat because the process has to be dealt with even-handedly under all
conditions. When. he did not have adequate res:.dual financial capacity -
and did not prov1de the additional financial capac1ty, it was a
non-bld. His bid had to be rejected.

' ASSEMBLYMAN BRYANT: We will deal with that later w1th the
Attorney General because it seems to be sort of a chicken-and-egg
argument. If, smultaneously, he called and said he made a major.
mistake, we knew that, and it ocould save us $500,000 or $600,000, it L
would seem to me that the Attomey General, in the interest of the
State, might have wanted to force more information m terms of his
financial capacity. If I made that kind of mistake and I was held to
' that contract, I wouldn't provide you anythmg either.
But, it could have saved the State of New Jersey $600,000. I
" think the Attorney General' s— You are telling me that their opinion
was, "Let's not even look at that side of it." Yet, he has also given
us information that he did have movement in his contracts that might
have given us that financial capacity. It seems as if we may have
wanted to bring that in, because now you have put a person in a
situation where he discovered he made a major mistake, and yet on the
other hand, you say to him, "Tell me you want the bid." ’

No one in his right mind who has made a $300,000 mistake is -

going to give you additional information to get a bid that he is going
to lose that money on. | - | | |
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: Frcm the State's standpomt, if it ocould have saved us
: $600 000, we should have looked at’ that because it happened agam. N
) Your word was "concurrently.” It all happened on August 5th. o

I want to know the date of that letter because that is
another letter he Just read from. We would like to ‘have it for the
record., It is a dlfferent letter. - o iy -

 ASST. COMMISSIONER FREIDENRICH: That letter is August 5th.

ASSEMBLYMAN BRYANT: That is the August 5th letter?

- ASST., CIHMISSIQIER FREIDENRICH-» Yes.:

ASSEMBLYMAN BI&ANT May we have that sutxnltted for the

- record also? - ~

ASST. COMMISSIONER FREIDENRICH: Sure. _

ASSEMBLYMAN 'FOY: You 11 get us your engineers' estlmates on

- those various | irxdividual items? o ' '

© ASST. COMMISSIONER FREIDENRICH: Pardon? |

ASSEMBLYMAN FOY: You will provide us with the engmeers

- estimates on those various items? You see, he has estimated that these

things he couldn't do, which were omitted, are valued at $375,000 in

his mind. We need to know what they are in your engmeers minds and
in the. spec1f1catlons. » :
_ C(MMISSIONER BOIMAN Agam, not being familiar w1th thlS,

-w1ll do our best certainly to give you the information you seek. I -

would guess, however-- I don' t know if we break it down in our

engmeers estunates the same way they have here, so there may be a

| , ’d1screpancy from that perspectlve. o ’ »

ASSEMBLYMAN FOY: " All nght. Just do the best you can. That
is all we are asking. | e '

- ASSEMBLYMAN BRYAN’I' Mr. Mlller has a questlon.

. ASSEMBLYMAN MILLER: Let's make the assumption that the man
didn't make a mistake of $375,000. It was just a clean bid. It came
- .in; the man didn't have the mpac1ty to handle the thing. You sent him
a letter saymg, "Hey, get it up. Let us know where you stand." You
. weren't in any pos1t10n to insist upon it. 'If the man doesn't warit to

‘send 1t in, he is not going to send 1t in, so therefore, you would :
reject the bid outrlght. ' ‘ ’ '

ASST. COMMISSIONER FREIDENRICH: Yes, sir.
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ASSEMBLYMAN MILLER: So, it seems that we are trying to make
the determination, was the bid rejected because you didn't have the
~capacity, or was it rejected because he made a mistake and someone did
him a favor? I would say it is a moot point as far as the $375,'000 is
vconcerned because you didn' t have the other to start with. You can't
‘force him to g1ve you the other, and if you can't force him, you have
~noth1ng. If you went the other way and gave it to him anyhow, then _
whose neck is in a sling if he doesn't perform?

'ASSEMBLYMAN BRYANT: Well, you would have a performance bond.

ASSEMBLYMAN MILLER° You can't get the performance if, in
fact, they do—- : S o

ASSEMBLYMAN BRYANT: Ranges for the Department have nothing ‘
~to do with your ability to get a performance bond. |

~ ASSEMBLYMAN MILLER: It is not the Department that makes the
determination on the performance bond. It is that the contractor gets -
the performance bond,k and upon research and invesvtigation,n if this
Department says, "Wait and minute.b Our research shows this. The man
is ‘short’ $200 million, or whatever it is,” do you suppose a bondmg _
house is going to go with it? : '

ASSEMBLYMAN BRYANT: I won't argue with you. I'll ask the
Department the question. - o

' ASSEMBLYMAN MILLER: If yeu are the bonder, you are not going
to do it, Mr. Bryant. o _ o

' ASSEMBLYMAN BRYANT: If you award the bid, isn't it the
contractor's responsibility to get the performance bond? ’

' ASST. COMMISSIONER FREIDENRICH: Yes, it is.

~ ASSEMBLYMAN BRYANT: Regardless of your range?

ASST. CGMISSIONER FREIDENRICH: We won't award it regardless
of our range.

ASSEMBLYMAN BRYANT: I'm not asking that question. My
question is, that is a self-imposed range by the Department. It is not
‘samething that requires performance bonders not to give performance
bonds. Is that true? - ‘ : .

'ASST. COMMISSIONER FREIDENRICH: It is a process range
imposed by the Department so that every bidder out there who bids our
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contract knows exactly how that contract is going to be treated
- even-handedly so that— - S ,
ASSEMBLYMAN BRYANT Let me ask a questlon. ‘Does your range
stop a performance bonder - I am askmg a dlrect questlon — fraom
‘ “glvmg a performance bond? - -
.  ASST. camssxoum FREIDENRICH' what I am _telling_ you is, if
a man sublnlts-— A _ A o " , _ ' »
'  ASSEMBLYMAN BRYANT: Just answer the question. Does your';’
’range tell a performance bonder that he. cannot give a performance bond?
- ASST. . CCM'IISSIONER FREIDENRICH. We do not tell a bonder
anything. v SR | L
' ASSEMBLYMAN BRYANT: "rhat is all T want to know.
ASSEMBLYMAN MILLER: I find it hard to understand how you,
‘ representmg the State, can take a contract, award it, and take your ‘
‘chances on the man getting the bond. |
ASSEMBLYMAN BRYANT: - No, if he doesn't get a bond, he can't
 get the contract. That is part of the contract, Mr. Mlller. Maybe you
don t understand that. : : : "
- ASSEMBLYMAN MILLER Wait' a minute. I've been through it

many times. As eight years as a mayor, I've been through this stuff so -

darned many tlmes. I'11 tell you, - ‘if scmeone made a mistake of
' -$375,000 and he was bondable, he is stuck for $375,000. ’m'the»
other hand, if he is not bondable, we are not going to get involved
with it. I think what you are domg here is—
o | ASS!:.MBLYMAN BRYANT: The process is, you take a bid bond, and
» 1f you are awarded a bid, then you must show your performance bond’
. before ‘the contract ‘can be let. Isn't that true? Regardless of your
limits, . - . o
- ASSEMBLYMAN FOY: If you can't get a bond, you can't get the -
' contract, even if they make an exceptlon for the bid range. . It is that
smple.' o R . |
ASSEMBLYMAN BRYANT: That is right. o
 ASSEMBLYMAN FOY: The question is, were you a dollar over the |
bid range, or were you $500,000 over the bid range? That is the
cr1t1ca1 1nformat10n that this Committee needs at this juncture.
ASST. COMMISSIONER FREIDENRICH: I would submit, sir—

34



 ASSEMBLYMAN- FOY: I would guess your engineers are
substantially over. I would hope so. _

| ASST. COMMISSIONER FREIDENRICH: Between the dollar and the
half million, where is the line where you would detemine} we ought’t,o
go one way vis-a-vis or go ‘the other way? |
‘ ASSEMBLYMAN BRYANT: And, what is at stake here?

‘ ~ ASSEMBLYMAN FOY: Well, I'll tell you, you have to make an
engineeri_ng judgment, Let me just tell you where I would make the
judgment. If I was going to save the taxpayers of the State of New
Jersey $900,000 by awarding this contract, even though he was $50 over
his r_ahge, he'd get the contract because I would be saving people
$900,000. Instead we are going to pay $2 3 million for that contract
and not get it until next March.

- Sameone made same Judgments here; we need the facts that were
the basis for making the judgments. We need those facts for us to
adequately satisfy the fact that -everything was 'appfopriate. That is
-~ all. | ‘ k ‘ | - -

You know, we appreciate this exposition. We are learning

about this particular project. We are sorry we are burdening you and
- taking a lot of time. I calculated with all the help the Cammissioner
has here, it is at $190 an hour. (laughter) Maybe.We can get the
Committee to reimburse you for it. .

But, the fact of the matter is, we have to get to the bottom
of what occurred in this transaction. It is my sincere hope that when
we get to the bottom of it, we are gomg to be ccmpletely satisfied
that everything was done appropriately. “ ,

You introduced saome other players into the cast in terms of
the Attorney General, and things ’like that. It'isv going to make our
job a little more extensive. 3 o '

ASSEMBLYMAN BRYANT: I think so too. - Let me ask you one
other question. What was the size of the bid bond by the low bidder,
Pressure Conrete? » ' N o :

| ASST. COMMISSIONER FREIDENRICH: I don't know the number, but
we can get that. |
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ASSEMBLYMAN BRYANT Let me ask you a questlon. 1f all of
~ this occurred on August 5, from what I understand, we notified him that
' “he dvldl.') t meet the ,quallflcatlons? Why did we wait until September 12
to aware the new contract? 'Timing“ is of the essence. The backdrop of
all of this is trying to get this contract moving. S S

 ASSEMBLYMAN I'OY' - The reJectlon was August 22, and they
Vawarded the twelfth, nght? You formally rejected him in your letter

of August 22nd, right? _ :
o ASSEMBLYMAN BRYANT: My question is, I 'm gomg back to the
fifth, The fifth is already the determination. He called and said he -
wasn 't gomg to do that. why did we wait from the f1fth all the way up
to the. twelfth of September? : - ‘ .
| ASSEMBLYMAN MILLER: I don't think you waited that long, aid
_you? ‘ ';j T ,
o ASSEMBLYMAN BRYANT': Well, he sa1d the call came in on the
f1fth, and they made the determination. on the fifth, they called him
and told him he had to supply add1t1onal 1nformat10n so that means that
all of the concurrent thmgs had— v . ‘
| * ASSEMBLYMAN MILLER ~ You: received the answer on the
‘thlrteenth” ' B | |

ASSE'.MBLYMAN BRYAN'I' Fram the f1fth to the twenty-second—-

ASSFMBme FOY: Seventeen days.

ASSEMBLYMAN MILLER: On the thirteenth, you got an answer
frcm the Attorney General's office, didn't you? S -
. ASSEMBLYMAN BRYANT: At that time, we could have rejected the
bid. - o - | T

| | ASSEMBLYMAN MILLER: No, you had _to notify the man, which
you did on the twenty-secehd. - ' - o
| - ASSEMBLYMAN BRYANT: You could notify him, but that does not
. stop you‘vardn awarding.' You 'arev'just notifying him that you are
,reJectmg it, ' e '
ASSEMBLYMAN MILLER: Ifasswne_thet_ when you go— If I may,
7 Mr. Chairman, I assume when you go to the second bidder, you have to go
through the same process that you go through with the first bidder.
ASSEMBLYMAN . BRYAN’I‘ I'm really d1rect1ng the questlon to the
‘_Department.‘ ' '
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| ASST. COMMISSIONER FREIDENRICH: The letter that I read to

you before is my letter to Pressure Concrete and Grouting Campany
advising them that their bid was being rejected. It is dated August
22, That is after we had gone back and forth in - the sequence that I
‘outlined for you earlier. '
~ ASSEMBLYMAN BRYANT: No. Maybe I am confused. You told me

that the determmatmns were made on the fifth. Mr. Cruz got the
 information that there was a mistake. By that time — between' 'the '
first and the fifth — the decision had been made that they didn't have |

' suff1c1ent grounds. Why did we wait until the twenty—second?

~ C(MMISSI(NER BODMAN: Mr. Chairman, I don t believe that is -
correct. -

ASSEMBLYMAN BRYANI‘_: That is what you told me.

COMMISSIONER BODMAN: Sir, we read this letter of August 13
earlier, which was fram Pressure Concrete. It described their process
when we were seeking to get the additional_ financial information that.
we required. ’ :
| ASSEMBLYMAN BRYANT: So, that is dated the thlrteenth, it
probably got here about the fourteenth or fifteenth. : v o

_ COMMISSIONER BODMAN: That is correct. It was dated the
thirteenth to us. It was during that period of time from the fifth to
the twenty-second, as I understand, that the Department was attempting
to SOllClt the financial information that it sought. '

Ultimately, on the twenty-second, Mr. Freidenrich reJected

that bid. In other words-- My point is, we did not make a
 determination on August 5 to reject it; we made the determination on
~ August 22.

ASSEMBLYMAN BRYANT: To get information.

COMMISSIONER BODMAN: That is correct.

ASSEMBLYMAN BRYANT: Then they sent that back to you on the
thirteenth, so it got here the fifteenth. That was insufficient to
your Department because you sa1d it didn't give you any information to

help you.
ASSEMBLYMAN FOY: Well, that raises another question. If you

had, at some point in time, a determination that because you have a
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_ certain pattern of b1d procedures, and ‘one of those was violated — -
that is a prerequ1s1te that you ment:.on — and you had the Attorney
. General adv1smg you . to that effect, d1d the Department begin
1n1t1atmg steps to review the second lowest bldder s package to ensure
‘that they had comphance wlth all of your requ1rements? Was that being "
-,done?v‘ You lmew_th1sperson had 0 go no matter what. T think that is
the point that was being made earlier by members of the Conmitteé? pid
- you begin the process of rev1ewmg everyone else, or the next bidder?
B ASST. COMMISSIONER FREIDENRICH: It was not true that
regardless of anythmg else-— _ The apparent low bidder was glven the"
'opportumty to submit additional financial data that would sat1sfy us.
ASSEMBLYMAN FOY- Okay. So, as of his letter of the
thlrteenth, you knew full well he didn't properly subm1t, therefore, he
‘was gomg to be rejected. , :
_ ASST. OCMMISSICNER FREIDENRICH- ‘I'hat is right.’
 ASSEMBLYMAN FOY: - ‘Okay, so you had fram the thirteen to the
‘twelfth, which is about a month. ~And, in that time, you reviewed Mr.
'Schlavone s : L S : : '
|  ASST. - COMMISSIONER FREIDENRICH" The thirteenth to the
vtwenty-second. It was on the’ twenty—second ‘that we se'nt Pres_sure o
Concrete—- . u f T '
ASSIMBLYMAN FOY' ,That istlwhen' you advised him of your a

' ‘determmatlon,

, ASST. COMMISSIONER FREIDENRICH- That is the letter in which
h1s bld was rejected. S S
ASSHdBLYMAN FOY: - But, between the thirteenth and the
twenty—second, you didn't engagé‘ in any activities th_e next lowest
bidder. E , s - '
| COMMISSIONER BODMAN: - No, sir, not until the twenty—thirci
ASSEMBLYMAN FOY: Not until you made a formal not1f1cat10n
: that t.here were re3ect1on blds.
: CQMISSICJNER 'BODMAN: That is right.. B
ASSEMBLYMAN FOY: Then you were in a mode, accordmg to your .
‘ procedures, to begln examlnlng the next hlghest bidder to see if he was
in compllance w1th the same things you had exammed for Pressure
' Concrete. ' |
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ASST. (I'MMISSIONER FREIDENRICH' Yes.
- ASSEMBLYMAN BRYANT: May I ask another questlon? If, on the
" thirteenth, he sent the letter and you received it by the fourteenth or
‘the fifteenth, if we had sent out a rejection at that t:.me, we couldn't
have considered a second lowest bidder, could we? _
 ASST. COMMISSIONER FREIDENRICH: Excuse me. I'm not sure I
understood the question. o o '
ASSEMBLYMAN BRYANT: I'm asking the question, if we received
it on the fifteenth, we ocould not have considered the second lowest
bidder on that day. That is assuming we got it by the fifteenth, and
~we sent out the rejection. : : : : .
ASST. CQMISSIONER FREIDENRICH: I think we had to notify the
" contractor who was originally the apparent low bidder that his-- |
| ASSEMBLYMAN BRYANT: Yes, that is what I am saying. We got
‘his on the thirteenth —- the fifteenth. Let's say the fifteenthﬁ I'11
give him two days for the transfer of mail. At that point in time,
because he didn't give us enough infomatioh, if we had said, "You are
rejected,” we could not have considered the second lowest bidder on
that day. . _ - ) . -
' ASSEMBLYMAN HARDWICK: Wayne, pardon me. They had to get
their answer from some other office before they could put it in black
and white to send to the Attorney General's office. The letter you
jus{:v read, you sent on the twenty-éecond. The information came from
sameone else.  They didn't probably make the decision on their own, as
I see it. Someone had to put that into verblage for them so they could
send it out. : , :
COMMISSIONER BODMAN: ~ Mr. Chairman, why couldn't we have
considered the second lowest bidder at that time? -
ASSEMBLYMAN BRYANT: - Maybe I'm wrong. At that point in time,
it was still on the proposed suspension list. o '
' COMMISSIONER BODMAN: . Schiavone Construction' Company was
never under suspension, Mr. Chairman. |
ASSEMBLYMAN BRYANT: I said "proposed suspension" list, or
whatever that term is. o o o | |
COMMISSIONER BODMAN: Proposed-- They were simply never
under suspension. '
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, ASSEMBLYMAN BRSG\M‘ Well ' when dld you dec131on came out?
CCMMISSIONER BODMAN: I beheve it was August--= With regard
~to Schlavone Construction Cclmpany‘> ' ’
| " ASSEMBLYMAN BRYANT: Yes. | - |
COMMISSIONER BODMAN: My ‘ruling with regard to the
Admmlstratlve Law Judge? ' ' SO, o
' ASSEMBLYMAN BRYAN’I' Yes, your rulmg.‘
ASSEMBLYMAN FOY: August 21 was the date.
© COMMISSIONER wU“IAN It was August 20,' I believe.
. ASSEMBLYMAN FOY: All right. August 20. B
- ASSEMBLYMAN BRYANT': Okay. R
CQ«IMISSIONER H)DMAN It should be understood by this
Cormuttee that the Schlavone Constructlon Company was permltted to b1d
throughout this entire procedure
o » ASSEMBLYMAN BRYANI‘ ) Were they awarded any bids durmg the
perlod of time? : ‘ o : _
CQMISSIONER BONAN They " were not; they- were . never low
bidder. o | o
" - ASSEMBLYMAN BRYAN’I‘ So, in other words, you're tellmg me
what the prior Camu.ssmner ‘did. What did he do? Maybe I should
'understand that., | |
| OOWIISSIONER BomAN Would you like to get into thlS other
issue? ThlS is a separate issue now, of course.
' ' ASSEMBLYMAN BRYANT Well, it is not really a separate issue.
~ COMMISSIONER BODMAN: - Well, is it the issue of the proposed ‘
: suspensmn of the Schlavone Constructlon Campany versus the contract
relating to the Edison Bridge? ' ' : . -
.ASSEMBLYMAN FOY: 1 would hke to finish with the issues we
have here. We have some outstandmg 1nformat10n on the request, but we
. ‘are not done with ‘what happens with the next contract. - I don't want to
»get into that yet if we canm— The Committee still has some ‘additional
-questlons regarding this. o | S
I st111 have some outstandmg things in my mind regardmg’

this. 'As of the twenty-second, the bid was rejected, and the

Department was in a mode to begin the review of the next lowest
bidder's contract. Is that right? ' '
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ASST. OOMMISSIONER FREIDENRICH: Yes, sir. |
ASSEMBLYMAN - FOY: =~  And, - did that commence on the -
twenty-second? ' " . o
 ASST. COMMISSIONER FREIDENRICH: On. August 23, the second
'bidder, Schiavone Construction Company, was sent a letter by the
Department -- by the Chief of our Bureau of Contract Administration — |
advising them that they were now the apparent low bidder for the Route
9 project, because the previous épparent low bid had been rejected.
- ASSEMBLYMAN FOY: Okay. Now, my question is—— This deals
. spec1f1cally w1th the issue of the delay on the manufactunng of the
steel expansion joints. Were you advised of that delay by ‘Schiavone
Construction Company, or would that delay have occurred if the other
campany been entitled to be the bidder? In other words, because we
. went to the second bldder, d:Ld he have a problem obtammg materlals_
~for the job? ‘ :
- ASST. CCWIISSIONER FREIDENRICH: No, we became aware of the
difficulty, or the time delay in getting the expansion joints at our
. pre-construetion conference. ~ When we became aware of that,
ourselves checked with three reliable fabrlcators who we are aware of.
Our staff checked— » _
ASSEMBLYMAN FOY:  This is when you were dealing with
Schiavone o ' '
ASST. COMMISSIONER FREIDENRICH: Yes. ,
- ASSEMBLYMAN FOY: At his pre-constructlon ccmpany"
ASST. COMMISSIONER FREIDENRICH: Yes.

ASSEMBLYMAN FOY: Okay. Were the expan51on jomts among the
, 1tems that were amitted from Pressure Concrete? - '

ASST. COMMISSIONER FREIDENRICH: Not _the fa_bricated steel
‘joints, no, sir. '

ASSEMBLYMAN FOY: So, his problem regarding the bid had

nothmg to do with the subsequent problem that emerged regardmg a
delay in obtammg construction materials for this br;dge. Is that
right? o ‘

| ASST. COMMISSIONER FREIDENRICH: That is right.

41



| ASSEMBLYMAN BRYANT: ‘That delay— Det me ask you sanethmg |
' 'about the specxflcatlons.' vhen we bld 1t, ‘were the spec1f1cat1ons '
supposed to be done in a certain amount of time? '
' ASST. CQMISSIONER FREIDENRICH: Yes, s1r.
ASSEMBLYMAN BRYANT And, all the bidders, regardless of who

’»they were, were aware that it was supposed to be done m ‘that perlod of

. time? What tune frame was that?
‘ ASST. COMMISSIONER FREIDENRICH°' I beheve the orlgmall
completlon date for the contract was the end of November, _
| ASSFMBLM ‘BRYANT: That was the starting date? .
- ASSEMBLYMAN = FOY: Orlgm_al startmg date or or1gma1,, :
campletion date? L : '
. ASST. COMMISSIONER FREIDENRICH: The original completion is
:my recollection. e o
ASSEMBLYMAN FOY What was the pro;ected startlng date?
- ASST, CCMMISSIONER FREIDENRICH' Pardon?
ASSEMBLYMAN FOY: What was the orlgmal startlng date?
-ASST. CG\IMISSIONER FREIDENRICH° The starting date would have

o .'occurred as soon as we ‘could make an award and he could ccnmence. As

soon as he has an award, he is then-

' ASSEMBLYMAN FOY: So, ‘if you were able to award the day after. :

| the b1ds were opened, if you really had a speed demon. in the
Department, and you were on - 8/2/85 — okay? = and you had all the
‘ motors going on at one time — the A.G. was there; everything was. okay;

. no problem -~ the bid could have actually been awarded as early as the

second of August, which was a Friday, the day after the bids were
awarded When was completlon supposed to take place" what date in
 November? Was there a specific date? ‘ o
| ASST. COMMISSIONER FREIDENRICH: The twenty-sixth, I believe.
" ASSEMELYMAN FOY: August, September, October, or November?
ASST. OQMISSIONER FREIDENRICH: The specifications will say
that outright, and we can send you a copy of them. |
ASSEMBLYMAN FOY: The entlre pro;ect was gomg to be done in-
four months. What is the new est:.mated completlon date with respect to
this project? ' : : o v
. ASST. comxssxcm:n FREIDENRICH: Prior to Memorial Day.
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ASSEMBLYMAN FOY: Memorial Day of 19862

ASST. COMMISSIONER FREIDENRICH: VYes.

ASSEMBLYMAN FOY: In your professional opinion,: what do you

attrlbute the basis for that delay, or the multlple bases for that
delay” 0bv1ously, there are contractural problems. - How much of it is
- attributable to the inability ‘to obtain approprlate equipment that
would have been both Pressure  Concrete's problem, as well as
Schiavone's problem? How much would that be? '
‘ ASST. COMMISSIONER FREIDENRICH: 'Ihere are items of work in
~ that contract, which is a protective waterproofing course ‘on the bridge
deck - after the bridge is repaivred.x -Thie requires that the special
material cannot be put down when the temperature of the deck is below
50 degrees Fahrenheit. That material can't be put dom until the
fabricated expansion joints are received and put in place. -

With the delay in getting delivery 'of_ those fabricated
expansion joints, it became obvious to us that we ’hadk. cfeatedv, as a
practical matter, an impossible situation. By the time that material
- was delivered and by the time it was installed, and in the interest of
the high volume of traffic which was referenced earlier, this project .‘
was to be performed during the night. ~With that delay, it became
obvious to ‘our staff that by the time he got' to the operation of
putting down the overlay material, there was no real expectancy that we
would have a situation where the temperature on the deck on which it
was going to be put down would be above 50 degrees for any sustained
ﬁeriod of time. ' - v

' ASSEMBLYMAN FOY: - All right. As far as Schiavone is
concerned, the completion under the normal dates was rendered
i:npoSSible by a combination of both the delays and the technical
factors involved in the construction process itself. Is that correct?

ASST. COMMISSIONER FREIDENRICH: Yes. The key delay-- When
we awarded the contract, we had a delay in the award of approximately
two weeks. We felt that we could still make it this season.

The thing that killed it for this season, in effect, was,
when the contractor then went to order those expansion joints fram
fabricating plants, he found that due to the workload in the plants at
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that time, it was going to take him between seven and eleven weeks to
get delivery. ‘That delay would have put us well into the time of the

_ year when 50 degree weather for any sustamed perlod of t].me was. -

- impossible, . .
o ASSEMBLYMAN FOY All nght, ~ If, in fact, you did not
: experxence the problems with Pressure Concrete and their bid, and you

k' had taken the normal course of action to satlsfy yourself that they

could have supplled add1t10na1 information to remedy the problen'
. regarding the rains or whatever — and if you, on August 22 had 1ssued_b
,' a letter to Vthem bsaymg,_ "Okay, you have given us additional

information. We are satisfied. Go forward." -- would there'have been
‘_ suff1c1ent appropriate weather to - allow them to canplete the work
~ before the bad weather set in? S |

|  ASST. COMMISSIONER FREIDENRICH: Yes. We thought that we
hcould make up-- We would need a little break in the weather. We have
had that. - We thought we could make up the two weeks of time we had
. lost because of the b1dd1ng problem. We thought we could still make
that up, so we  then proceeded to award to the contractor who then

became the apparent low bidder.

It wasn't until after we made the award were we not1f1ed that

there would be a much longer tlme frame for dehvery of the expanswn‘ '

Jomts than we had orlgmally contenplated. -Only after we checked. —
" our staff checked -- with three dlfferent fabrlcators did we conclude
that it was impossible to get 1t done during the winter months and that
the prudent course of action would be to allow the fabrlcatmg to go
on. That, of course, 'is not a function of the weather.
' When the weather breaks in the spring, the flrst day, the
: contractor could be out ‘there starting work, and have ' the progect
ccmpleted well before the trad1t1onal shore tourists' time frame.
ASSEMBLYMAN FOY. All nght. ‘The concern I have though is,

-there was a six-week delay from the recelpt of the b1d until the award

of the bid to Schiavone. Had that six-week delay not occurred, “would
Pressure Concrete still have expenenced the delay in obtaining
materlals that seems to be puttmg this. pro:)ect mto 19862
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| ASST. COMMISSIONER FREIDENRICH: Assemblyman, I have to tell
you that you don't make an award in one day, Number _one, there are

-requirements~-

‘ ASSEMBLYMAN FOY: When would have you normally awarded, all
things being equal, Pressure bemg appropnate-=— ' '

ASST. COMMISSIONER FREIDENRICH. I would guess within two
weeks because the contractor -—— the apparent low bldder =- has seven
days to submt his MBE Plan, which shows how he plans to meet the
requirements for DBE goals m the contract. '

~ ASSEMBLYMAN FOY: Okay. If you had been able to award the
contract in its normal course, would there'still have been a six-month
delay due to the fact of being unable to obtain t.he essential '
‘ materxals" That is. my question. : :

ASST. COMMISSIONER FREIDENRICH: on," yes. I think that if—-

ASSEMBLYMAN FOY: No matter what, this contract would have
never been done on time. ’ ' » | |

~ ASST. COMMISSIONER FREIDENRICH: In hindsight, I think that
- is true, but at the time when we were pressing to do this, based on the
time frame we thought we could get thé expansion joints delivered—-

' ASSEMBLYMAN FOY: So, there wasn't any foreknowledge—— You
don't believe there was any foreknowledge about materials delays that
may . have caused Pressure Contract to want to get out of the bid, do
you? ' ' R ‘ ;
ASST. COMMISSIONER FREIDENRICH: I have no indication that
that had anything to do with it at all. ' ' L

ASSEMBLYMAN FOY: So, they must have had other reasons,
- specifically their belief that those severals items that they estimate
being—
in their bid price. v , »

| ASSEMBLYMAN FOY:  (continuing) —$375,000 was a mistake.
Okay. I don't have any further questions. : o -

ASSEMBLYMAN HARDWICK: Mr. Chairman, may I ask a questlon?

' ASSEMBLYMAN BRYANT: Yes, Mr. Hardwick.
ASSEMBLYMAN HARDWICK: It seems to me, and Mr. Freidenrich

has been here for several hours now, we set out to look at two
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unestlons. Wny the low bxdder didn't get the JOb, and why this very
~ important job that the Speaker spoke of has been delayed? I think he

" has answered both of those very well. 1I'd feel better to see the

Commissioner go back to work He has a lot of transportatlon issues in
the State, and I don't know 1f we really need to continue the heanng.
Speaking as an ex officio member, mth due respect to the Chalrman, I
think the Assistant Commissioner has oertamly done a thorough JOb of
answermg those two 1eg1t1mate and very important questlons. a
ASSEMBLYMAN BRYANT: We apprec1ate your input, Mr. Hardw1ck,
but this Committee Chalrman feels that these issues are important tob
this Oommttee, and we are going to contlnue with the hearing. If, in -
fact, .you became bored by it, you have every right not to 51t with us.
- ASSEMBLYMAN HARDWICK° I apprec1ate that.

ASSEMBLYMAN BRYANT: ~ Thank you.  Let me ask anothery’

"ques’tion. When was the Deputy Attorney General brought in with the
_knowledge that there was a problem? B

ASST. OOMMISSIONER FREIDENRICH. : Normally I would have to
check w1th the Ch1ef of our Bureau of Contractors Classification, but |
as soon as we get any kind of an inquiry from a contractor dealmg with
| ~a matter such as the request to w1thdraw h1s b1d, we seek legal adv:.ce
- from the Attorney General s office almost immediately.

‘ASSI'MBLYMAN BRYANT: = I would apprec1ate it if we got that
information. It starts to become cruc1al because everyone is telling
me: that the date we finally rejected the bld was when we had to bring
the Attorney General in. My Lmderstandmg was, he or she was brought
in around the fifth. = They should have been apprlsed of the problems
~ from the beginning. It doesn't seem to me that there should have been
such a delay between the fifth and the twenty-second I want to clear
that up. - , : o R
‘Also, let me ask you about the redecking. You said it is’
waterproofmg. Is that totally within the material for the redecking,
or. is that somethmg put over top of the already glven surface?.
_vThrough my knowledge, I just don't know. o

'ASST. COMMISSIONER FREIDENRICH: Simply stated, there is some
repaired work done  to. the concrete deck and then a waterproofing
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overlay is put down on top of the deck to try to preclude the intrusion
of the de~icing chemicals that :we utilize during snow and ice control.

ASSEMBLYMAN BRYANT: Are there any further questions on this
point?

. ASSEMBLYMAN FOY Schlavone has a contract now, r1ght? Have
they proceeded with any. work at the 51te? Are they able to move
_forward with any site preparatmn or anything like = that?
Notwithstanding an_y other questions anyone has, I want to see the job
go forward as quickly as possible. We can fight out all of the other
issues, but let's get the thing built. The safety of the motorists is
a primary concern, and keeping those people working is my ooncern.
Have they received any money fram the Department as a draw, and are
they doing any work at the site? ' ‘
 ASST. COMMISSIONER FREIDENRICH: They have not received any
' nbney because no contractor who does work for the Department receives
money other than through monthly estimates, whic’h reimburse him for
work sat1sfactor1ly completed.

ASSEMBLYMAN FOY: So, they are gomg to have to ccmplete the
work, and then they are going to get money. He is not going to get any-
money in advance to do anything. The work has to be done, ‘it has to
meet your schedule, and then he gets his check cut whenever we can .
concurrently issue checks in State government. |

ASST. COMMISSIONER FREIDENRICH: Yes.

ASSEMBLYMAN FOY: So, that is a month later. But, in any
event, has he done any work? Do you have inspectors out on the job?
What is being done out there? | . '

ASST. COMMISSIONER FREIDENRICH: There has been no physical
work. You have to understand that because of the high volume of
traffic that is involved hete, we are not going to go out there until-
we can accanplish‘ meaningful work, because it requires, while the work
is going on, albeit at mght, the roadway width available to traffic be
restricted. ‘ ,
ASSEMBLYMAN FOY: Okay. But, a month has gone by since he
jmows that he is the contractor. I'm concerned. Do we know whether he
" has acquired the other material he needs for the particular job? Does
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" he have it in the shop? Is their stuff on site? Does he have the

| , _equ:.pment? You know, to get this Job rolling — again, notmthstandmg

- any other issues that came . up — it 1s unportant that he be movmg very
”rap1d1y to get as much done in the wmter that he possmly can, so in
the spring, when the weather problems are hopefully cleared up, we can' ,
move on the 1ssues of the water coating and the steel.
|  ASST. GMMISSI(NER FREIDENRICH: = Yes. To get exactly the
status of that, 1 would have to check w1th our resident englneer, E
- Assemblyman,’ But, we full expect that the ordering of all materials
“;w1ll be accanpllshed =) that -as soon as the weather breaks in. the
_spring, he w111 be able to go forward in oompletmg the physmal work -
“on the s1te. : ' : , .
, , ASSI:.MBLYMAN BRYANT': May I ask about prefabncatmn” Did we
_ ask Pressure Concrete who their prefabrlcator was?
' ASST CQVMISSICNER FREIDENRICH' No, sir. .
'ASSEMBLYMAN BRYANT: = Would 1t seem. log1ca1 that ‘since they'

- wanted to withdraw, they mlght let us ‘know SO we could check with thexr

: :prefabncator to see if this progect could move on? -
| © ASST. C(MMISSIONER FREIDENRICH: Assemblyman, we never get to
o :that questxon untll the pre-construction conference. We never get to’
- the pre-constructlon conference until we have a contract awarded. '
’ - ASSEMBLYMAN BRYANT: I understand that. Fine. And, he is
telling you he is havmg a problem. - We have just let Pressure
" Concrete. - They don't seem to have a problem. It would seem logical to
me to call ‘them and ‘say, "who is your vprefabriCator?' There is a
' problem with prefabrication. We want to get this project movingﬁ'; You
know, he ‘would either say yes or no, but in this situation, he ,might'
 have been cooperative and said, "Well, my prefabricatOr is John Jones.™
| ASST. COMMISSIONER FREIDENRICH: We did better than that,
- our staff went d1rectly to the fabrlcators in this whole area who
normally are approached by the contractors - to check for ourselves-
| what the- tlme frame for dellvermg this mater1al was. A
ASSEMBLYMAN 'BRYANT: Were they all the fabncators? 1 mean,
- did you check with all of them? I'm not condeming the fact that you
~ checked with same fabricators. It seems to me that we had a low bidder
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who was ready to proceed émd. he was under the same restraints. He may
~ have had a fabricator. He may not have been in this area; he may have
been in Ohio, as far as I know. - But, he could have delivered the
‘_matenals, ‘and that would have accanpllshed the goal that we are all
~after, which is doing the bridge. ,
| 'ASST. COMMISSIONER FREIDENRICH: I can chedc’with him. My
suspicion is that the mament of truth would have been after hev'was
awarded the contract, that he sought to place an order with a
fabricator. | o

' ASSEMBLYMAN BRYANT: Do we pay a penalty?

ASSEMBLYMAN FOY: Where is Schiavone steel coming from?
Where is his fabrication canmg from? .

ASST. COMMISSIONER FREIDENRICH: I'm not sure, but our staff
‘checked that one, plus two others in the area. ' '

ASSEMBLYMAN FOY: I would like to know the name of the one he
is going to have do the job. v

ASST. COMMISSIONER FREIDENRICH: Okay.

ASSEMBLYMAN BRYANT: Have we thought about one after his
performance bond? I am assuming he has a contractor who says, "You |
have to do this by a certain date." (laughter) Don't laugh because we
have sent people out all across the country to get certain materials.
Unless he is teliing me there is no place in the country that will
give him those materials. That contract doesn't say that they have to
get the materials fram the eastern region, does it? 'Has he proven
.beyond a reasonable doubt that he cannot get fabricated mat’erials?' ,

ASST. COMMISSIONER FREIDENRICH: Our staff has satisfied
itself that the material cannot be delivered in shorter time frame than
the contractor has indicated to us. o | '

ASSEMBLYMAN BRYANT: Anywhere in the country. _ :

ASST. COMMISSIONER FREIDENRICH: We haven't checked anywhere
in the country. ' ' '

ASSEMBLYMAN FOY: I think if the contractor derives that that
is the case, then you go after a performance bond on that basis. |

ASSEMBLYMAN BRYANT: Yes, but it depends on how exhaustive
you go after it in terms of where the region is that you are directing |
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. hSSEMBLYMAN FOY: I think it depends on what the language of
. the contract is. If it is a standard poT contract, we are not going to

- be able to pursue this. 'I'ne standard ‘contract 1tself says subject to _'

, the ava11ab111ty of the materlals. I thin’k ‘that is the standard clause

- 'I have seen.

ASST..COMMISSIONER FREIDENRICH: Obvlously, and again, I am -

‘not an attorney, but I've been in th1s busmess ‘long enough where, by :
osmoms, I have plcked up. certam legal precepts. If you require a
“contractor to do somethmg that is mtpossmle, and he says, "I can't do

1t because it 1s l.mpossn.ble, you can 't hold his feet to the fire.

 ASSEMBLYMAN FOY: But, you ve got an obllgatlon to sat1sfy‘

: yourself that what ‘he is saymg accurate -and “true, and you have done '

that. ,

R ASST. COMMISSIONER FREIDENRICH':'Yes; 1 might add that most
of the people in the ocountry get steel fabrlcated from the fabricators

that we checked wlth in this part of the country. ‘ '

‘ ASSEMBLYMAN FOY: You don't have to be an attorney to reallze
‘that the fundamental legal concept that we all operate under 1s, "Never
~ask a questlon unless you already know the answer you are gomg to

1 get.' '

B ASSEMBLYMAN WATSON Mr. Chalrman, I would Just like clear up
‘one thing that was stated by you, Mr. Freidenrich. You said that your
‘hearlng officers were going through a smular situation that you had

':made this part1cular campany perform, even those it is similar klnd:
of-— I didn't get the name of :that- ccmpany. ,

' ASST., CQMISSIONER FREIDENRICH: Lad -- L-A-D -- Construction
Company. - I might just tell you that-- Well, I indicated before that -

“he has appealed that decision. . The Appellate Court upheld our |
decision. He is now seekmg to go to a higher court with it. o

B - Our hearmg, which - resulted in that decision, was — if, my‘

. memory is r1ght —— about three months., I ant1c1pate that before all |

the legal renedles are exhausted, it may very well be another couple of
months.

‘ ~ ASSEMBLYMAN WATSON: Could you tell me, Mr. Freldenrlch, how

’ much did he leave on the table” | ’
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ASST. COMMISSIONER FREIDENRICH: Well, I will tell you— I
don't remember exactly, and I don't even know since this thing is still
in ‘the judicial process that I ought to even be talking about 1t. |
v 'rhere may not be any problem, but I can't make that statement.

ASSEMBLYMAN BRYANT: Wouldn® t those fxgures be pubhc anyway v
at this pomt? _

' ASST. COMMISSIONER FREIDENRICH: Pardon? |
ASSEMBLYMAN WATSON: wOuldn t those flgures be public at thls
point? | ; | : |

ASST. COMMISSIONER FREIDENRICH: I believe so. .

- ASSEMBLYMAN WATSON: If those figures are publlc, w111 you
vmke them available to the Cammittee?

ASST. COMMISSIONER FREIDENRICH: Sure.

ASSEMBLYMAN BRYANT: Do we have any 1dea how long the delay
of this fabrication is going to take? Four weeks, six weeks, ten
weeks? How many weeks? . - ' l .

' ASST. COMMISSIONER FREIDENRICH: Between seven and eleven
weeks was the information we received. - |

ASSEMBLYMAN FOY: Seven and eleven are good numbers.

ASSEMBLYMAN MILLER: It is my understanding that because of
the temperature of 50 degrees or more to apply the waterproofing, that
even if you had that fabrication in today and the work was being done
at night, you couldn't even perform it right now at this ti.me of the
year. | |

ASST. COMMISSIONER FREIDENRICH: I don t think that is so.
We have had—- As a matter of fact, and coincidentally, in listening to
the weather forecast this morning at about 6:30 while I was getting
dressed to go to work, I heard a forecast that said we could, tomorrow
or the next day, get up to 75 degrees. We expected, with a completion
date of November 26, we would have sufficient days -- moderate days —
in order to be able to complete that work. _

' The facts may have proven us wrong, but we were anxious to
get that work done as soon as possible. It was only after a sequence
of events beyond our control overtook us that we realized it was going
to be impossible.
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| ASSEMBLYMAN mm:-:n Is the waterproofing the final thing you
do:.nthepro:;ect” : : : L o L
~ ASST oomxssroNER FREIDENRICH° | Pretty much. 'mat v-isthe
-top surface, yes. \v ' .
: " ASSEMBLYMAN MILLER acay, that is the top surface that goes
on after everything else is done Even now though, ‘with the awardmg
| ‘before, when you go into thls thing with the fabncatlon, you would
still be running mto the latter part of October before those would be
on hand. I don' t see how you would be able to ant1c1pate that in
October or November you are gomg to have a tenperature of 50 degreesvv
at nlght. _ o : : : :
S So, I “think if you had been on schedule fram the very”
. '_beglnnmg and fabrication had not been a problem, you' could have met
your November 26 deadline. But, as soon as that came up, regardless of
- -who dld 1t, it was not going to be able- to be done in that time frame.
~ ASST. C(}MISSIONER FREIwNRICH' We were pushmg it because
- of" the unportance of the pro;ect and the bridge, and we were anxlous to
get it done this year. When 1t became Clearly mpossmle, ‘ even ‘with |
) sollc1t1ng some help 1n the weather, there is a pomt beyond which you

T -can 't even ask for that kind of help because you are not going to get

it. We determined that it was just unpossmle, SO we sald, "We had

better wait until the spring to commence.” R ’

. ASSEMBLYMAN BRYANT: May I ask a question? May'be it is an

‘ engmeermg question. Assummg you did everything to the bridge except -
- to put the waterprooflng on, could that be done in the spr:mg” :

, " ASST. C(MMISSIONER FREIDENRICH- . No. The joints have to put

in place, and that will create about a two-inch difference in surface

elevation. First of all, it would mterfere_mth just the riding—
‘ ASSEMBLYMAN BRYANT Okay. I guess my next question is, from

‘an eng:.neermg— ' o - o

B ASST. COMMISSIQ\IER FREIDMCH. It would also interfere with

snow plowmg. ’ ' ’ '

_ ASSEMBLYMAN BRYANT Fram an engineering standpomt, is there ‘

any ‘other type of temporary surface that can be put there, then be

removed, and then put your permanent surface on at the end? I don‘it

. "know the answer to that question. I am asking it.
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ASST. COMMISSIONER FREIDENRICH: It depends on how much money
you wanted to waste. Surely, you could put something down and then.
tear it up in the spring, and put down a final product. You don't get .
it put down for nothing. o '

ASSEMBLYMAN BRYANT: I understand that. S

ASST.. comxssxom E‘REIDENRICH. And, you don t get it torn
up for nothmg. o

ASSEMBLYMAN MILLER: We have a mllhon dollars frcm before
‘that we could use. (laughter) .

ASSEMBLYMAN FOY: I have one other question.

- ASSEMBLYMAN BRYANT: Maybe you can provide me with what that
cost will be, just so I would know. N -

ASST. COMMISSIONER FREIDENRICH: Pardon me?
| ASSEMBLYMAN BRYANT: Maybe you can provide me with the cost
for the temporary job of taking it off and th_eh putting it back on.
If, in fact, we are really having a lot of problems with cammerce in
that area, at least I would know. You know, it might be reasonable. '

ASST. COMMISSIONER FREIDENRICH: I would submit that we are
dedicated to keeping that bridge in a safe operating condition until we
can get in there and ccmplete the project. If it shduld ever, for
reasons totally unknown to us at this time, reach a point where it
becomes unsafe to the public utilizing it, we will take the bridge out
of service. I don't see that happening. I see .the bridge operating
between now and the spring, and we will keep a very—- Our maintenance
forces that have responsibility in that area will keep a very close
watch on it, . , '

ASSEMBLYMAN FOY: I need some additional information also
about Mr. Schiavone'vs bid because I am concerned about this $375,000
that Pressure Concrete amitted from its bids. It is for certain work
-done., I had asked earlier — in terms of the engineer's estimate,
which was $1.9 m1111on — to delineate specifically what Pressure's
$375,000 was in terms of items and his value that_ he placed upon them
and the Department's equivalent number of items and what value the
Department placed on them. I think to really make that triangle
complete, we should have what Schiavone said they are worth, because
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his bid was higher. . In that way, we will have your estimate, we wlll'
have Pressure s estmate of $375,000, and we'll know what -Schiavone
places as a value on’ those partlcular thmgs. »I think that would be
vvery useful mformatmn. : R o ’ -' S )
_ If you look at the $375, 000 and add it to the enstmg bid = -
- the first bid you got, the low bid fram Pressure — that really ccmes
“up to almost. exactly what your engineer sa1d the job should be worth
I am ooncerned about what the extra $400, 000 1s ‘in the second b1dder 'S
~amount. It may be profit, and God bless him.  He is ent1tled to it.
No one ever went broke taking a proflt. There is nothmg wrong with

'*makmg 1t, but I would be “curious- to know what value hls engmeer‘

placed on those 1tens We know what Pressure s engmeers placed as a

value on those items. I would also llke to know the Department's.
8o, Schlavone, the Department, Pressure, and the letter will

tell us exactly what the items are.

- If you will make that avallable to us, we would apprecmte

- Vit.‘ _ - o

i A‘SSEMBLYMAN BRYANI‘ | Gentlemen, I am going to take one

'f1ve-m1nute break, because I have to go to the men's room, if you don tA

mind. We will convene in f1ve minutes.. Thank you.

, (liecess) A
ASSEMBLYMAN BRYANT: ~ The Transportation Cammittee hearing

will now resume. , Wwe have Jommg us now, under the rules, the Speaker
‘and the Mmorlty Leader. Are there any other questlons fram the

. _ Oommlttee to any of -these gentlemen at ‘this time?

Speaker? » : : ;
ASSEMBLYMAN KARCHER: . Commissioner, who is Debbie Lawler?
OCMMISSIONER BODMAN: Deborah Lawler is a young lady s1tt1ng

- ,,rlght here. She is a spokesman for the Department.

ASSF.MBLmAN KARCHER: What is her— I can't hear you.

COMMISSIONER BODMAN: She is a spokesman for the Department,
sir. . _f‘- o § ‘
- ASSEMBLYMAN ~ KARCHER: CIs she the only - spokeswoman, or
spokesperson? : : | v
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COMMISSIONER BODMAN: Not to my knowledge, no sir.
ASSEMBLYMAN KARCHER: There are a number of them? |
COMMISSIONER BODMAN: Yes, sir. - o
ASSEMBLYMAN KARCHER- And does she report— to whom? To
you, or - to— ' : B '
 COMMISSIONER BODMAN: Debble, who do you report to? (answers)
. Mr. Weinstein, my Executive Assistant, Mr. Speaker.
ASSEMBLYMAN KARCHER: I understand that sametimes there are
as many as four in a day, is that correct? _ B : _
ASST. COMMISSIONER FREIDENRICH: That is not inconceivable,
yes sir. ‘ - -
~ ASSEMBLYMAN KARCHER: How many contracts are awarded inside a
year? | | , ' -
~ ASST. COMMISSIONER FREIDENRICH: About 100, just off the top
of my head. ‘ . - v o k
ASSEMBLYMAN KARCHER: In the last three years, there may have
been as many as 300? :
ASST. COWIISSIONER FREIDENRICH. There may have,been, give or
‘take. ' ' _ ,
' ASSEMBLYMAN KARCHER: Out of those 300, in the last three
yeérs, how many were rejected-- How many low bidders were rejected
because of lack of" financial capacity, or ‘having exhausted their
re51dual financial capacity? ’ o
ASST. COMMISSIONER FREIDENRICH: I find it difficult to
answer that, Mr. Speaker. I— We can go ovér the records and
determine that. I find it difficult to even try to speculate.
‘ASSEMBLYMAN KARCHER: I find it difficult-- I have never
read about any other one ever having been rejected for that. I only
know what I read in the papers. I don't see anything else. Have there
been any? . . |
| ASST. COMMISSIONER FREIDENRICH: I find it difficult to
speculate. I would have to go back and check, sir.
ASSEMBLYMAN KARCHER: All right. You can do that, though?
ASST. COMMISSIONER FREIDENRICH: Yes.
ASSEMBLYMAN BRYANT: Do you recall anyone?
COMMISSIONER BODMAN: Do you recall any others?

55



 ASSEMBLYMAN Bmamr Do you u recall—
ASST CCMMISSI(NER FREIDENRICH. That any were rejected for
o lack of re51dual financial (npac1ty‘> I don t recall.
‘ _ ASSEMBLYMAN FOY: In your 36 years with the Department, or in _
. ‘the 1ast three years we were just talkmg about? - :
| - ASST. COMMISSIONER FREIDENRICH: It is really not somethmg I
have thought about. Szttmg here, I can 't recall any. I will tell you
that in most cases, when there 1s a— that questlons arises, a '
contractor is prov1ded the opportunity to prov1de an additional line of
cred1t, or to provide a new financial statement. In most cases, that ‘
'happens—- they do sat1sfy the Department. . |
,ASSEMBLYMANFOY-"'mankyouA | |
. - ASSEMBLYMAN KARCHER: Now, when you SOllClt Dlds, and when
'~you advertise for blds, do you send out the spec1f1cat1ons and the
plans to certain people? - - v L .
“ASST. COMMISSIONER E‘REIDENRICH. " We send out plans and
specifications to the municipal engmeer, in the municipalities that
‘are affected. We don' t send out plans arﬂ spec1f1cat10ns to -
contractors. If they are mterested in the pro:;ect, they came in to
"purchase plans. .
‘ ASSEMBLYMAN KARCHER: Purchase plans, You send out a notice,
~and ‘then plans and spec1f1cat10ns are plcked up, is that correct"
' BSST. COMMISSIONER FREIDENRICH: Yes, sir. ' ,
" ASSEMBLYMAN KAK‘.‘HER: Fine. Now, that is a—= As I recall,
: your specific_ations are rather standard, are they not? " ‘They - are
general specifications, as opposed to particular specifications.
v . ASST. COMMISSIONER FREIDENRICH: There is a set of standard
' .specifications, and then . each project may have scme 'special
, prov1s1ons ' Generally speakmg, the degree of those spec1a1 prov131ons
1s a functlon of the nature of the contract. :

_ ASSEMBLYMAN KARCHER' h nght. So. there are 'genera'l
spec1f1cat10ns and then, spe01f1c specifications per the contract. _
.' - Now, you said -- and I ‘tried to listen -- there was a bid
bond suhimtted by all four bldders on thlS. Can you recall the amount
of that bid bond? ' : . -

. ASST. C@MISSIONER FR!:.IDENRICH No. I believe--
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- ASSEMBLYMAN KARCHER: Not dollar amount—— percentage-wise?

- ASST. COMMISSIONER FREIDENRICH. I don't recall. I believe
Assemblyman Bryant asked me that same questlon, and I said .I would get‘
that 1nformat1on. I don't recall.

ASSEMBLYMAN KARCHER: In domg a little review, I understand
that it is customary for a bond, upon bidding, to be as h;gh as 50% —
108 bid, 40% performance,‘ and then that is converted for the successful |
bidder, into a performance bond. . Does that account, or does that jlbe _
with your recollectlon of how this is done? - ‘ o

ASSIST. COMMISSIONER FREIDENRICH: I don' t know, Assenblyman

o ASSEMBLYMAN KARCHER: So the bond submitted at the time could
have been as high as 50%.

ASSIST. COMMISSIONER FREIDENRICH: I don t know, Mr. Speaker.

' ASSEMBLYMAN KARCHER: You'll secure that?

ASSIST. COMMISSIONER FREIDENRICH- Yes, sir.

ASSEMBLYMAN  KARCHER: Now, on these  particular
specifications, once again, it is normal, is it not, for a starting
| date ard a canpletim date to be included. Isn't that correct? |

ASST, COMMISSIONER FREIDENRICH: There is a completion date
to be specified. o ' |

' ASSEMBLYMAN KARCHER: And in this case, it was November 26?

ASST. COMMISSIONER FREIDENRICH: I believe, in response to
.- the same questlon before, I sald that was my recollectmn, but that I
would check the actual spe01f1cat10n document. '

 ASSEMBLYMAN KARCHER: And ¢+ as I understand once agam, “the
municirpalrities bids are usually kept open for 30 days. How lorg are
bids kept open for the Departinent of Transportation? '

ASST. COMMISSIONER FREIDENRICH: Not at all. They are either
dehvered at the time of the bid opening, or they are not.

ASSEMBLYMAN KARCHER: No, no, no.- You— I am sorry, I
misphrased that. The standard procedure of the Department is to act
upon bids in one period of time; in other words, the municipality —
to give you an analogy — the municipality will receive a bid on a
Wednesday night. They have, pursuant to the» statute, a period in which
'they, must act upon that bidk, either to reject ofI accept, or
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.automatlcally it is accepted. Now, dms the Department have somethmg g

o similar to that? Is it 30 Qays?

| ASST. COMMISSIONER FREIDENRICH: He 'have a statutory '
requlrement wh1ch says the Ccmmssmner may accept — if my ‘memory of

the language is r1ght - may accept or reJect, w1thm 30 workmg days. -

There is not, to my recollect:.on, any kmd of language there vhich says _
that if he does not, it is automat1ca11y accepted. Lo
' ASSFMBLYMAN 'KARCHER: The statutory operating frame is 30,'

- workmg days, as per. the rest of State govermnent, mun1c1pa11t1es, and

ASST. (X)MISSIONER FREIDENRICH" . As a matt’er of fact,

: scmetunes, when a questlon arlses and we can't reach that answer within

- 30 days, we nonnally call the: oontractor and ask’ h].m 1f he would hold
~ the. prices that he bid beyond that 30 days. , o
‘ - ASSEMBLYMAN KARCHER: The same thmg happens ‘with countles
and mun1c1pa11t1es. : , » o
‘ASST. O(MMISSIONER FREIDH\IRICH' I thought I heard you. say
_that 1f . you don't act: w1th1n 30 days, ‘the bid is autanatically
accepted ‘That is not true. ' _— o
, _ . ASSEMBLYMAN KARCHER: Unless you get the consent-  Unless
you get the consent of the b1dders who were 1nvolved ’
ASST. COWIISSIONER FREIDENRICH- - In our case, that 1s not

' _.true. The only—— My understandmg of the statute is, the only consent

o owe have to get is if we run beyond 30 days, the contractor is not bound
: by ‘the prlces that he bid at that pomt, unless he agrees to be bound
by then. '

B ASSEMBLYMAN'KAR_CHER: Fi‘ne.’ Now, the ques‘tionv as to the'bid '

specifications once again: In the— There is the standard, general,
and ‘the"spe'cific. In the “specific b1d specifications, if work is

~ intended to be done by subcontractors, what is the procedure with
regard to your bids for securmg the identification of the subs ‘who
will be cooperating with the general-— with the main bidder?

- ASST. COMMISSIONER FREIDENRICH: Generally speaking, he only
has to notify us at the time he wants to sub-contract work, with the

_ exception of the.:'DBE-WBE requirements. There, the apparent low bidder
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must submit his plan for meeting those DBE or WBE goals w1th1n seven'
A days of becaming the apparent low bidder.
ASSEMBLYMAN KARCHER: But on the general spec1f1cat1ons sheet

—_— the bid summary sheets, or the bid sunmary sheet that is submitted .

-~ on thlS contract, sub-contractors and supphers were not l1sted, is
that correct? ,

ASST. COMMISSIONER FREIDENRICH: That is correct. |

ASSEMBLYMAN KARCHER: All right. Now, I take it the contract
— as I understood the chronology — the low bidder or the apparent
low bidder, Pressure Concrete, was notified by letter of August 22 that
their bid had been rejected. |

© ASST. COMMISSIONER FREIDENRICH: Yes, sir.

ASSEMBLYMAN KARCHER: And, what transpired between those——
the next two and a half, , three weeks between August 23 and September
12, when the contract was awarded to Schiavone?

v ASST. COMMISSIONER FREIDENRICH: I be11eve, in response to a
question before, I indicated that on August 23, Schiavone Construction
Campany, who now became the apparent low bidder, was so notified that
he was the apparent low bidder, and he was asked for an updated
financial statement of part of his financial capacity determination.
In addition, I am fairly certain he was also notified that as the
apparent low bidder, he needed to submit his DBE-WBE plan for--

- ASSEMBLYMAN KARCHER: Which would have included suppliers and
‘subcontractors. : ' : ’
: ASST. COMMISSIONER FREIDENRICH: --to meet the goals
established for minority participation. o _ ,
 ASSEMBLYMAN KARCHER: I understand. And, I take it the
September 12 date was the contract signing date, is that correct?

ASST. COMMISSIONER FREIDENRICH: No. The 12th—- September
12 was the date that we— the Department tock an action to make the
award. Ndw, after the Department makes the award, the contract and
bond is then sent out to the contractor, and again, if my memory serves
me right, the specifications give him 10 days to execute that and
return it for execution in the Department.

| ASSEMBLYMAN KARCHER: When and where did the pre-construction
meeting take place? The pre-construction confefenee.
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' ASST. COMMISSIONER FREIDENRICH: . I don't have that
mformatlon rlght at my- fmgertlps. I would have to check w1th our
f1e1d superv1s1on people. -

' ASSMLM KAR(HER Was thlS before or after the 12th of
September? : : o e | o
 hSST. COMMISSIONER mxwmucn- 1 believe it would' have been
 after, buth111havetocheck o - R REEEE

ASSE‘MBLYMAN KARCHER: Normally, it would have been?

ASSI‘ CCMMISSI(NER FREIDENRICH. Yes, sir. -

- ASSEMBLYMAN KARCHER: - But -on August 23, Schiavone was
not1f1ed that they were the apparent low bidder on thls contract?
| ASST. COMMISSIONER FREIDENRICH: Yes, sir. .
: ASSEMBLYMAN KARCHER A September 12 is when they— when the
v“actlon was taken by the" Department. , W_hy was the delay. between the
23rd, when they were not1f1ed, and Septenber 12, when the Department
fmally took the award act1on? That would have taken you outside the
30 days, would it not? - v
' ASST. COMMISSIONER FREIDENRICH- Pardon? ] , ‘ _
_ ASSEMBLYMAN KARCHER.._ The bids were received August 1.
’Normally, there should have been action on them within the 30 days.
September 12 takes you outside of those 30 days. '

_ASST. COMMISSIONER FREIDENRICH°» " Thirty worklng days, I

o A believé, I said.  If my memory of.the statute_;ls correct, it 1s_30""

;workmg days. , : T
) ASSEMBLYMAN KARCHER: " S0, you would have been within the 30
workmg days on the 12th? : | ' -

- ASST. COMMISSIONER FREIDENRICH: I believe so. E

| | ASSEMBLYMAN KARCHER: It would have been just at the end of

the 30 working days. : | S
ASST. COMMISSIONER FREIDENRICH: I believe so. |

- ASSEMBLYMAN ~ KARCHER: - All. right. | Aand, at  the

,pre=oonstruct10n meetmg was the f1rst time that the issue arose about

o the dellvery of the-- ava11ab111ty of the prefabrlcated-- .
RS * COMMISSIONER BODMAN: Expansion joints?.
ASSEMBLYMANKARCHER Expansion joints?
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ASST. COMMISSIONER FREIDENRICH: I got word from the staff,
fram thev Field Supervision Staff and fram our Chief Engineer of Design, |
that the matter of delivery of those fabricated joints had been |
discussed and the contractor indicated to us that it would take between
: 'vseven and 11 weeks to get delivery of those Jomts. '

ASSEMBLYMAN  KARCHER: Fram Septenber—- Fran the
pre-constructlon date meeting, whlch was sometime soon after September
122 :
| ASST. COMMISSIONER FREIDENRICH: From the time he placed his
- order for the material. '

V ASSEMBLYMAN KARCHER: So, at the t:.me the pre—constructmn
meeting' had taken place, the order had not been placed yet? : _

ASST. COMMISSIONER FREIDENRICH: I don't know that. I can
find that out. | | o
‘ ASSEMBLYMAN KARCHER. Yes, I would appreciate that.

Oon September 12 though, sametime w1th1n the next 10 days»
: after that, I take it a contract was 31gned° Was there some indication
that there was a binding agreement between Schiavone Constructlon and .
the State of New Jersey?

ASST. COMMISSIONER FREIDENRICH: Yes, and I don't know 'wnatj
date that is, because the actual signing of the contract -- ' while I
make the award — the actual execution of the ‘cor_)tract is done in the
Deputy Conmissioner's office. 1 assume that what you are saying is
correct, but I would have— to tell you the exact date, I would have
to check that.

ASSEMBLYMAN KARCHER: Then I take it that contract document

incorporates the specifications, both general and specific, as well as
in normal contract language that the Department uses, isn't that
correct? - : ‘
~ ASST. COMMISSIONER E‘REIDENRICH: Yes.
ASSEMBLYMAN KARCHER: And certamly, you would assume that
even if that document were not signed, there was 'still a binding
agreement between Schiavone and the State of New Jersey, from the time
you indicated the notification of award and they had complied by
submitting their bond, et cetera? Is that correct? ’
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e ASST. 'COMMISSIONER FREIDENRICH:  Well, ~that 1s—-' My
urﬂerstandmg 1s, and here ‘again, I am not an. attorney, but my

understandmg is that the legally bmdmg oontract does not exist untllv ,

it 1s executed by both partxes to the contract. s . :
. PSSEMBLYMAN KARCHER: ~ No doubt in your mind that one ex:.sts, B

today? — S | ¥ =
 ASST. COMMISSIONER FREIDENRICH: I don't. have any doubt. As
I indicated earher, I am not— I ‘d_on t play a role in the actual
‘ »executlon of that contract. ‘ ’ | S o

ASSEMBLYMAN KARCHER: “an nght. Now, you know what is in =

| standard Department contracts, don't you" ‘

ASST. COMMISSIONER FREIDENRICH: Yes. |

, - ASSEMBLYMAN KARCHER: For mstance, thlS oontract contamed a -

- 11qu1dated damages clause, did it not? '

o ~ ASST. COMMISSIONER FREIDENRICH: Yes. | |
, ASSEMBLYMAN KARCHER: And the 11qu1dated damage clause— If

you- did not change the date prior to the executlon of the contract, '

" that liquidated damage clause would have come into effect November 26,

accordmg to spec1f1cat10ns, is that correct? _ . o

~AssT. COMMISSIONER FREIDENRICH: Respectfully, Mr. Speaker, I
tlﬁ"nk—- My understandmg in the past, that if we create an mposs:.ble
s1tuat1.on— : _

) ASSEMBLYMAN KARCHER: Well, we'll get to that in a moment..

' ASST. COMMISSIONER FREIDENRICH* Okay. ,

. ASSEMBLYMAN KARCHER: As far as you know, there is a

' 11quldated -damages clause, and no one unilaterally changed the date,
prlor to the pre-construction meeting? * _ _ ,

| ASST. COMMISSIONER FREIDENRICH: :That is my understanding, -

yes. |

_ | ASSEMBLYMAN KARCHE:R and at the pre-constructlon meetlng,

L 'would have operated—— We would have been operatmg untll we found out
; from Schlavone about thls mp0551b111ty of de11very for 7-11 weeks,
“would have been operating with a November 26 completion date, and the. ~

standard State liquidated damage clause? Is that a fair statement?

' . ASST. COMMISSIONER FREIDENRICH: It appears so to me.
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ASSEMBLYMAN KARCHER: Fine. Then, the other contract clause
with regard to impossibility of performarice, refers to wars,
emergencies, strlkes, national emergencies, and acts of God, does 1t _
not? That is what is says, isn't it? ;

ASST. (IJMMISSIONER FREIDENRICH: Sir, as an attorney, you are
better qua11f1ed to answer that quest1on than I am.

ASSEMBLYMAN KARCHER: It doesn't deal with the inability of a.
subcontractor or a fabricator or a supplier, to delivet material, does
it? I have read them a few times. It doesn't say any— a word about
‘inability of material supply. It has to do with acts of God, nuclear
holocaust, national einergencies » et cetera. That is what that clause
says. ' ' ’ | '

ASST. COMMISSIONER FREIDENRICH: I haven't read it recently.
What I do know is, in the past, over the year_s and without beirig -able
to be spe'cific,b that we have been challenged on the assessment of
‘liquidated damages, and that challenge has been upheld by the courts.

_ ASSEMBLYMAN KARCHER: Right. It has been litigated, and
there is a great deal of case law with regard to the ability to assess
liquidated damages and the question of, if for instance, bonuses —-
~ Route 287 was a case where there was an incentive designed in that. I
don't »knew, Oormnis.sioner; do all your contracts say that now? -
‘ COMMISSIONER BODMAN: Not to my knowledge; no, sir.

- ASSEMBLYMAN KARCHER: They just have the standard liquidated
damades. ' ’ . ' o
- ASST. COMMISSIONER FREIDENRICH. If I may, since you
mentioned Route 287, with the bonus— I think in that case, again, as
I understand what the attorneys advise me, that is, when you assess the
penalty, there must be an offsettmg bonus. Where there is a
liquidated damage, there does not have to be a bonus provision.

ASSEMBLYMAN KARCHER: Precisely. And that is why I thlnk the
contracts now reflect, in general, the understanding that is set down
— the precept as set down by the courts. Let me ask you, with regard
tb this == I just want to make sure I understand this correctly. A bid-
— You went out for notice to bidders sanetm\e in June or July, is that
correct" v

" ASST. COMMISSIONER FREIDENRICH: July, I would think.
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ASSEMBLYMAN ' KARCHER: Blds, plans and. specifications were
- picked up by a number of people, at least a mmnm.m of fowr who did
“submit bldS. - And they responded in August, so it was back in July when

~ the plans and spew went out. The August 1 date — and everyone b1d on -

that == and then you are telling me now, ‘that sometime — It ‘was
- Schiavone's dlscussmn with your field peo_ple., sametime subsequent to
September 22, Schiavohe first discovered that they could not get the
material that they had warranted to you would be necessary to canplete

~ this Job, is that correct? Is that a fa1r statenent?

' ASST. COMMISSIONER FREIIENRICH. I don't know what Schiavone
" thought. I can only respond to when the information came to me, before -
we 'aCCepted it, we checked w1th—  our staff checked with three
fabrlcators and confirmed—- o - R S B
| ASSEMBLYMAN KARCHER: I understand that. -
| ASST. COMMISSIONER FREIDENRICH: Yes. . , |
~ ASSEMBLYMAN KARCHER‘ g Certamly, though, 1t is a fair
" assumptlon to make, that in July, when. Schiavone p1cked up the specs,

' they thought that they would be interested m domg this c,ontract. -

That is a fa1r assumption. A fair assumptmn is that on August 1, when‘
~ they ~submitted a bid along with Pressure Concrete and two other
campanies, that they thought they ocould perform this contract. It is a
- fair assm!lption to make, that they thought they could perform this
contract by November 26, or they would not have bid. Nobody would have
"bld thinking they could not do the contract, would they?

ASST., COMMISSIONER FREIDENRICH: I would hope not.

ASSEMBLYMAN KARCHER: I would hope not, too. So, then- it is
a fa1r assumptlon to make, that on August 1, when Schlavone subm1tted_
~ their bid and their bid’ bond, along with Pressure Concrete, they
"though‘t 'they could do this contract? And it would be fair to say that
on August 23, when you’ notified them of the award, that ‘they were the
apparent low bidder, that they still thought they could do this by
August 26 because they did not call you on the phone and say, "Wait a o
minute, we can't do this," -- that is a fair assumption to make, isn't
it? ' ‘
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It is a fair assumption to make that on September 12, when
the award was actually granted -- now we are about from July to
September 12 — it is a fair assumption to still naké that on that
date, ‘when you told Schiavone that they were going to get the award, |
they still thought they could do it because of the fact that they did
not notlfy you to the contrary. So, the first tlme — after making
all of those assumptions, with all of those éhronological dates, it is
’scmetimé‘at the pre-constructidn meeting in September, when this matter |
- first came to Schiavone's attention — and Pressure Concrete, back ih_
“July - that»they notified you that they could not get'delivery,'is
that correct? . :

' ASST. COMMISSIONER FREIDENRICH: That is my understanding.

ASSEMBLYMAN KARCHER: How many people in the nation —- in the
eastern United States — do prefabricéting;of expansion joints?
| ASST. COMMISSIONER FREIDENRICH: I can't tell you exactly,
but there are not many, and they are getting fewer all the time.

| ASSEMBLYMAN KARCHER: Well, how about in the State of New
Jersey7' There are at least seven camnpanies in the State of New Jersey
who do it, aren't there? o _ L '

ASST. COMMISSIONER FREIDENRICH: I am not sure of that.

ASSEMBLYMAN,KARCHER; Between Pennsylvania, New Jersey and
Maryland, those — I'm sorry, New Ybrk; Pennsylvania;_New Jersey and
Maryland, would it surprise you if I told you that there were 24
campanies? | - | o o
ASST. COMMISSIONER FREIDENRICH: That do what, sir? _
ASSEMBLYMAN KARCHER: That make prefabricéted expansion
joints, doing specialty steel work? IR

' ' Last but not least, Miss Lawler—— Who did—— You say she
works for the Department as a spokesperson, and I read to you an
article that a?peared' in the News-Tribune of woodbridge, Tuesday,
September 24, 1985: "DOT Spokeswoman Deborah Lawler said the contract -
was awarded to Schiavone September 12, after the low bidder on the
project, Pressure Concrete and Grouting, of South Orange, requested

‘that its bid be withdrawn due to an error." I take it she misspoke

herself at that time, is that correct, Commissioner?
COMMISSIONER BODMAN: Yes, she did.
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ASSEMBLYMAN KARCHER And, in fact, the contract was awarded R

'to Scmavone not because Pressure Concrete asked to have their bid
w1thdrawn, but: because they were rejected by the Department -- we have '
established that -—- solely ‘because ' of thelr f1nanc1a1 capac1ty,
although we can not ‘name anyone else in ‘the last 36 years, m your
' experlence, who has ever had this happen to them. _ ,

" It happened to them, and my quest1on is this: If they had

| - been awarded the contract, isn't the awarding of ‘the. contract to then,- :

»'or ‘the not1f1cat10n -= not. the s1gn1ng of the contract 1tself - your'

: not1f1cat10n to then that they are the successful b1dder, as you did rv

 with Schiavone on the 12th — Isn't that the condition precedent,
' -legally, to moving agamst a bid performance bond — the bid bond, or.
~ in 'your case, the bid performance, a mlxed bond? Isn t that the legal

irequlrement -=-¥- condition precedent — for the State to exerc1se its
rights agamst a bldder who defaults or refuses to comply, so that the
,decmlon made to reJect then elmunated the Department's ab111ty to
seek any f1nanc1al recovery or redress agamst Pressure Concrete" |

' ‘rIsn t that a fact?

ASST. COMMISSIONER FREIDENRICH: Speaker Kar'cher, you- 1
| belleve there are several questlons embodled in what you just said--
: ' ASSEMBLYMAN KARCHER: Let me narrow it down-—— |
: A&ST. C(MMISSIONER FREII:ENRICH- Not all of them result in
- »askmg me whether that is a legal precedent to doing something. I tell

. you, I am not an attorney. The action that I took in rejecting that

bid on the bas:.s of 1nadequate, residual fmanc1a1 capacity, was on the'
‘adv1ce of an attorney. . _ ,

 ASSEMBLYMAN KARCHER: Did you discuss this with Commissioner
| Bodman, prlor to domg it? B ‘ . S -
.. ASST. COMMISSIONER FREIDENRICH. Not to my recollection.

ASSEMBL!MAN KARCHER: ~Commissioner Bodman may recall — Do
. you remember discussing th1s? , ' o _—
. COMMISSIONER Bomm » No, . sir.

ASSEMBLYMAN KARCHER: Do you remember dlscussmg it with the
'.‘Attorney General-- Deputy Attorney General?
', 3  ASST. COMMISSIONER FREIDENRICH: I discussed it wit_h the
 Deputy Attorney General, yes.
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. ASSEMBLYMAN KARCHER: Did the Deputy Attorney General ask you
or did you inquire as to the question of whether or not the rejection
of the bid, as opposed to the non-rejection of the bid, absolved the
canpany and thereby eliminated any recourse that the State might have ‘
against Pressure Concrete? v :

* ASST. COMMISSIONER FREIDENRICH:‘ My recollection is that I
asked for advice, or the Chief of our Bureau of Contract Administration
asked for advice on the request to withdraw the bid and the advice we
got, after con51der1ng the question, was that we would never get to
that question, that the bid was unresponsive and must be rejected, and |
moots the second questlon. ' ' .

 ASSEMBLYMAN KARCHER: Unresponsive solely for the reason that
~ they had not the residual capacity, and that this would be the first
case in 36 years for which a bid would be rejected? ‘

ASST. COMMISSIONER FREIDENRICH: Unresponsive, because it did
not meet the— because they did not have sufficient residual
capacity. There was no discussion whatsoever, to my knowledge, of it
being the first case in 36 years.

ASSEMBLYMAN KARCHER: Fine. »Thank you. ‘

ASSEMBLYMAN FOY: I have a couple of questions. First, would
you know how many contractors who asked to be let out of a bid because
of a unilateral mistake, have been let out of the bid over the past 100
contracts that have been bid? Do you understand my gquestion? Just .
‘what they did — they said, "We would like to be let out, we made a
mistake." How many have actually been let out, voluntarlly, by the
Department of Transportation? '

ASST. COMMISSIONER FREIDE:NRICH* -The only one that I recall -
off the top of my head, Assemblyman, is the one that I made reference -
to before, that took place maybe 4, 5 years ago, six years ago— Time
runs so fast when you are— - _ o

ASSEMBLYMAN FOY: So that is not a common oc_:currence, to let
samebody off the hook, so to speak? ,

ASST. COMMISSIONER FREIDENRICH: = No, it is not a common
occurrence, nor is the request therefore a cammon occurrence.

ASSEMBLYMAN FOY: It doesn't happen very often, right.
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Now, can a debarred subcontractormr‘_ Can scmebody who wasb‘ o

' 'debarred from doing work as a general - contractor for DUI'-—V Can they do
work for an approved subcontractor? . ' |

| ASST. COMMISSIONER FREIDENRICH: No. » |

. ASSEMBLYMAN FOY: How would you know that they are a

-fcontractor if your procedure is that you don't really know until they N

'~ file the MBE- and the other statement, or they show up at a
pre-constructlon meetmg" | Lo
o ASST. COMMISSIONER FREIDENRICH: - ‘Because any request for
- subcontractmg has to be suhm.tted for approval.

ASSMLYMAN FOY: So you knew—- o

' ASST. CQ\IMISSIONER FREImNRICH- ~ For any request for

subcontracting above $100,000, that can only be sublet to a
‘pre—quahf:.ed contractor— L : C . |
| ASSEMBLYMAN FOY So you knew who the subcontractors for
Pressure Ooncrete were, did you not? - .
' - ASST. CD!MISSIONER FREIDENRICH-' No. .

ASSE‘MBLmAN FOY: There was no work that was- gomg to be done
in excess of $100, 000? ' ‘

ASST. CQdMISSIONER FREIIENRICH. 'I‘hey only apply for approval
to subcontract after they are awarded a contract. We never awarded a
‘ contract to Pressure Concrete. _ ' '
' ASSEMBLYMAN FOY:  Well, do you con51der the orderlng of
o mater1a1 to be subcontractmg or not?
' ASST. COMMISSIONER FREIDENRICH No.

- ASSEMBLYMAN FOY: Okay.‘ Let me ask you thlS questlon. Do
you know whether Pressure Concrete 1s gomg to be a subcontractor for
~ schiavone on this job? : _
| ASST. COMMISSIONER FREIDENRICH: Not to my knowledge.

ASSEMBLYMAN FOY: Do you know whether 'Pressure Concrete has
ever done any submntractmg for Schiavone? : v ‘

' ASST. COMMISSIONER FREIDENRICH: Not to my*}mowledge. I can
‘check that through our contractors cl,a531f1cation office. , B
L ASSEMBLYMAN FOY: Yes, I would appreciate that information,
| Thank you. I have no further: questions.
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ASST. COMMISSIONER FREIDENRICH: I would just Md, I suspect
not, since Schlavone is traditionally a bndge oontractor, as is
Pressure Concrete. R U '

ASSEMBLYMAN EOY- They compete with each other, 'rathe‘r than
.work together. , o PR |

- 'ASSEMBLYMAN BRYANT: It appears that nobody on the Committee
has any further questions at this time. We have asked a lot of _
questions, and we have asked for a lot of information. That is why we
can't follow up on the questions, or future quest:.ons. |

I am asking that this Committee be adjourned unt11 9: 30,
Wednesday, October 16. Hopefully, by ‘Ihursday of this week, we. can
have in whole the information we requested fram the Department, to have
time to review it so we can ask the appfopriate questions based on
information. And at ‘that time, we will probably .ask'for the Deputy AG,
or make a formal request for the Deputy AG for the Department to be
here. ' T B

ASSEMBLYMAN FOY: Do we want to ask for Pressure Concrete's
personnel to be here at that time, or do you want to hold that for
some-- Maybe we had better see what happens. Lo
| COMMISSIONER BODMAN: Mr. Chairman?

ASSEMBLYMAN FOY: The other thing is, I enjoyed having both
the Speaker and the Minority Leader here. I would like to welcame them
back at any time, to sit in. _ -

COMMISSIONER BODMAN: Mr. Chairman, Mr. Freidenrich just.
informs me that he is scheduled to be out of State at a conference for
a State Transportation Conference cf some form, I believe in Seattle,
- on that date-— 1Is that correct? _ | | .

 ASST. COMMISSIONER FREIDENRICH: The Association of State
Highway and Transportation Officiais has their annual co‘nfei;ence. I
have same pre-session meetings over the weekend, but the conference
itself is on Monday and Tuesday of the 14th and 15th. I will be
leaving Seattle early on the 16th, but because of the'change in time, I
will not be varriving back in New Jersey until sometime after 4:00.

 ASSEMBLYMAN BRYANT: I understand that, but I assume that
with the number of people in your Department, we can have the necessary
individuals to give us the information.
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ASST.  COMMISSIONER FREIDENRICH*' _ Oh yes, 1 thought you

. - 1nd1cated that you wanted me to be back here.

ASSEMBLYMAN BRYANI‘ Oh - What ‘I am saymg is that 1f you
o ,can t be avallable, we Just want persons fram the Department to nge us-
- that 1nformat1on. ‘We understand that.v Thank you for that. _

Ll ASSEMBLYMAN MILLER: May I — Just a camment. With all due
g respect to you, the Committee, Alan Karcher and everybody ‘here — I

am satlsfled in my mind, as far as the canpletxon date of this contract |

is. concerned, it didn't matter who had 1t, 1t was not going to get done

in time. I think you have answered that question. I think the first o
. question, as to the contractual arrangements -- It's a moot point, as

~far as the additional amount that you want to put in that contract; he
did not bid on the contract. It doesn't mean a thing. If he didn't
haize the necessary residual ca'pital to cover his bid, the man was goi_ng :
to be counted in, and there is nothmg that says he has to do it.. |
.  _'As far as I am concerned, I came down here today because of
__John Watson's b111, ‘then I found out about the Senator s bill, and I

fourﬁ ‘out about you people caming m here today.  Personally, I think

it is a witch hunt, there 1s a bone there with no meat on it. And that
- is the way I see it. As far as I am concerned, you can wipe thls thmg
- out right 'nowvand' go, unless you came up ‘with somethlng really deep and
really penetratmg, somethmg happenmg under the table to samebody, -
~which I don't see on the ~surface. ‘This is nothing more than a )
. :pohtlcal 51tuat10n, and I don't blame anybody for making politics out.

i _of it Just before an electlon, 19th Dlstrlct or otherwise. But I think

~what you are domg here today is the wrong thing to do; I think you

 better grab a bone with more meat than this one has on it.

L ASSFMBLYMAN FOY.' Mr. Chalrman, even a bare bone makes soup,

'and I thmk there. has been an awful lot stirred—

ASSEMBLYMAN MILLER: It makes pea soup-- :
r el ASSEMBLYMAN FOY: =—an awful lot st1rred in thls pot that we
need to 1ook at a little further.

" 'ASSEMBLYMAN BRYANT: ~ Mr. Mlller —- On the 16th, if you decide

' that “you . have enough llnformatlon, you do not. have to attend the
- hearing. B - ' '
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~ ASSEMBLYMAN MILLER: I am coming down and keep you guys
honest. N o
ASSEMBLYMAN BRYANT: There are a couple of questions that
need to be answered. One of the things is, you could have rejected the
bids if they were so high. That has not been answered.

 ASSEMBLYMAN MILLER: Why would you do that?

ASSEMBLYMAN BRYANT: Because the bids are overestmates. And
1f you are not gomg to do it this year, you m1ght get better bids,
especially when you have a $500 /000 or $600,000 that is done routinely.

ASSEMBLYMAN MILLER: You had "better have a good reason to
- reject those bids, or you are goirig' to be in court because you rejected
‘a bid without a valid reason. If the estimate wasv$1 9 million, and
the bid comes in at $2 1 million, you had better believe you are in the
ballpark. i t ’
' ASSEMBLYMAN BRYANT: Let me explain. If, in fact, you feel
your position on this Carmittee is not to explore those areas, and we
have just started-- We have asked quest1ons and they can't answer them -
-at this pomt. , , o o
’ - ASSEMBLYMAN MILLER: I don't belleve in spinning my wheels,‘
Wayne. And you are spinning your wheels. : K v

ASSEMBLYMAN BRYANT: Well, don't spin your wheels. That is
what I am saying. You stay in yoxir district, I will be here, the
Committee will be here, and we will ask the proper questions and if you
, ASSEMBLYMAN MILLER: 1I'll be here to keep youvhonest, as I -
said. _ _ '

COMMISSIONER BODMAN: Mr. Chairman, you asked a question, or
. it was just raised in that exchange, as to why the project wasn't
re-bid. Could I ask Mr. Freidenrich to attempt to respond to that, in
‘that he will not be here— |

ASSEMBLYMAN BRYANT: We are going to deal with that after I
get same other information, because I might have same pertinent
- questions with that. ' | v
‘ COMMISSIONER BODMAN: I see. Well, it is unfortunate he will

not be here at the next hearing. |
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.~ aSSEMBLYWAN BRYANT: The Committee is now adjourned. Thank
you, ‘Cammissioner. : ' .
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