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STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street Newark, N. J.

BULLETIN NUMBER 95. ' , November 13, 1935.

1. APPELLATE DECISIONS - NORTH HUDSON YACHT CLUB v. EDGEWATER.

NORTH HUDSON YACHT CLUE, )
INC., a corporation of New
Jersey, )
Appellant, )
ON APPEAL
~Vs- ) CONCLUSIONS
MAYOR AND BOROUGH COUNCIL OF )
THE BOROUGH OF EDGEWATER
(BERGEN COUNTY), )
‘Respondent )

L] s ® 2 ° . ° . . ° . ° . . °

'Armstrong & Mullen, Esqs., by Arthur C. Mullen, Esq.,
Attorneys for Appellant. :

Milton T. Lasher, Esq., &Httorney for Respondent.

BY THE COMMISSIONER:

, This is an appeal from the denial of an application for
a ¢lub license for a houseboat anchored 700 feet from the shore
line in the Hudson River, opposite #1321 River Road, Edgewater,

Section 22 of the Control Act provides, in part:

"Every applicant for a license shall cause
a notice of intention to make such application
to be published in a form prescribed by rules
and regulations, once a week for two weeks
successively in a newspaper, printed in the
English language, published and circulated in
the municipality in which the licensed premises
are located; provided, however, that if there
shall be no such newspaper, then such notice
shall he published in a newspaper, printed in
the English language, published and circulated
in the county in which the licensed premises
are located; -¥*N

Appellant's notice of intention was advertised in a
newspaper published in the City of Hackensack. There is a legal
newspaper published in Edgewater. The advertisement was not
therefore in compliance with Section 22. This 1s a fatal defect.
See Trotto v. Trenton, Bulletin #46, Item #11. '

-Furthermore, not only was appellant's applicatlon un-
signed, and therefore a legal nullity, but it was not filed for
a considerable period of time after the second advertiscement of
the notice of intention, contrary to Rule #1 of the rules
governing advertising of notice of intention, Bulletin #72, Item
#2, which provides that: M"Application for license must be filed
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'Armstrong & Mullen, Esqs., by Arthur C. Mullen, Esqg.,
Attorneys for Appellant. :

Milton T. Lasher, Esq., #ttorney for ReSpondent.

BY THE COMMISSIONER:

, This is an appeal from the denial of an application for
a ¢lub license for a houseboat anchored 700 feet from the shore
line in the Hudson River, opposite #1321 River Road, Edgewater.

Section 22 of the Control Act provides, in part:

"Every applicant for a license shall cause
a notice of intention to make such application
to be published in a form prescribed by rules
and regulations, once a week for two weeks
successively in a newspaper, printed in the
English language, published and circulated in
the municipality in which the licensed premises
are located; provided, however, that if there
shall be no such newspaper, then such notice
shall be published in a newspaper, printed in
the English language, published and circulated
in the county in which the licensed premises
are located; *¥x¥xn

Appellant!s notice of intention was advertised in a
newspaper published in the City of Hackensack. There is a legal
newspaper published in Edgewater. The advertisement was not
therefore in compliance with Section 22. This is a fatal defect.
See Trotto v. Trenton, Bulletin #46, Item #11. ‘

Furthermore, not only was appellant's application un-
signed, and therefore a legal nullity, but it was not filed for
a considerable period of time after the second advertiscement of
the notice of intention, contrary to Rule #1 of the rules
governing advertising of notice of intention, Bulletin #72, Item
#2, which provides that: "Applicatlon for license must be filed
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with the?isSuing authority at or before the first insertion of
advertisement.m . : . ,

In view of the foregoing, it is unnecessary to consider
the interésting question of whether a municipal issuing authority
has jurisdiction to issue a retail license for a boat permanently
anchored in the navigable waters of the State. See Ross v. Mayor
ete. of Edgewater, 115 N.J.L. 477 (Sup. Ct. 1935).

The action of respondent is affirmed.
D. FREDERICK BURNETT
»°ommissioner
Dated: November 7, 1935.
APPELLATE DECISIONS -~ BLATT v. RANDOLPH TOWNSHIP.

ISAAC BLATT, - )
' Appellant, )
—ve— ' ) ~ ON APPEAL
CONCLUSIONS
TOWNSHIP COMMITTEE OF. THE )
TOWNSHIP OF RANDOLPH
(MORRIS COUNTY), )
’ Respondent. )

Morris H. Saltz, Esq., Attorney for Respondent.
No Appearance in behalf of Appellant. |
BY THE -COMMISSIONER:

This is an appeal from the revocation of appellant's
plenary retall consumption license #C-18 for. premises located
at Main Road, Mount Freedom, Randolph Township, and known as
"Doc's Tavern®, on the grounds that appellant had sold alcoholic
beverages to minors in violation of the Control Act and had con-
ducted the licensed premises in a disorderly manner so that they

“became a nulsance, in violation of Rule #5 of the State rules

concerning conduct of licensees and the use of licensed premises,
Bulletin #48, Item #1.

After numerous requests for adjournments had been
granted the case was peremptorily set down for hearing for Mon-
day, November 4th, 1935, and notice thercof sent to all parties.
At the time and place fixed for hearing neither appellant nor

-anyone on his behalf appeared and no explanation was offered for

his failure to appear.

Pursuant to Rule #10 of the rules governing appeals,
Bulletin #81l, Item #13, the appeal is dismissed for lack of prose-
cution. - : :

D. FREDERICK BURNETT
Commissioner.

Dated: Ngveﬁber 7,-1935.
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UNLAWFUL PROPERTY - CONFISCATION PROCEEDINGS - DETERMINATIONS.

#1655

In the Matter of the Seizure on

May 2%, 1935, of certain alleged
distilling apparatus, part or parts
thereof, and other personal property
including three motor vehicles con-
tained on premises known and designa-
ted as 56 larket Street, City of
Trenton, County of Mercor, State of
New Jersey.

on Hearing

CONCLUSIONS, DETERMINATIOC
AND ORDER

.

° L] . . o . . (] . . ° . . . . . 3 .

Appearances:

Edgar T. Cohen, Esq., for Herman Gordon, Louls Gordon,
and Mrs. M, Gordon.

M. C. Mawhinney, Esq., for General Motors acceptance
Corporation. :

This matter comes before the Commissioner in accordance
with the provisions of thc Alcoholic Beverage Control sct, to de-
termine whether thL property described below constitutes unlawful
property.

Notices of the hearing were duly posted, published and
mailed, as provided by said Act, and a hearing was held on June 21,
19385, ana concluded July 11, 1935. The facts and circumstances as
disclosed at said hearing are substantially as follows:

. On May 23, 1935, Investigators of thils Department, in
conaunctzon with Police officers of the City of Trenton, seized a
number of stills or still parts, and other personal property, as
well as three motor vehicles, in premises known and designated as
#56 Market Street, in the City of Trenton, County of Mercer and
State of New Jersey. A description of the seized property is set
forth in an inventory thereof 1dm1t+ed in evidence. The three
motor vehicles are described as follows:

1 Ford Coupe, Serial No. A-4547744

1 Chevrolet Coach, Serial No. 2B.A.065E352,
" N. J. 1935 registration L-2353%

1 Ford Roadster, Serial No. A-3166966

Part of the seized property was exhibited at the hearing,
photographs thereof were admitted in evidence, and from the testi-’
mony of the investigators of this Department, Federal officers
familiar with the erection and operation of stllls, and from visual
observation, it satisfactorily appears that the same are still parts.
The witnesses likewise identificd many other parts listed on the
inventory of the selzed property as being still parts; none of the
sald still parts were rcgistered with the Department of Alcoholic
Beverage Control and the same were possessed in violation of the
provisions of the M"Act Concerning Alcoholic Beverages",
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The building in which the still parts were seized is
used as a shop and the property scized, in addition to the above
mentioned still parts, consisted of tools, nmaterizl and equipment
used in the manufacture of such still parts as well as some prop-
erty used in a radiator repair business conducted in thc sane
building. The three motor vehicles seized were found din the sane
building. :

) It is, therefore, on this 8th day of November, 1935,
ADJUDGED and DETERMINED that all of the seized property above
described constitutes unlawful property and is hereby de-
clared forfeited.

At the hearing counsel entered an appearance for Betty
Gordon, the registered owner of the Ford Coupe, and Joseph Bronick,
the registered owner of the Ford Roadster, and claim was nade by
then for the return of the said notor vehicles. The said Betty
Gordon and Joseph Bronick testificed that they had left their re-
spective vehlcles in said building for the purpose of having sane
repaired. It does not appear that either Betty Gordon or Joseph
Bronick was connected with thc manufacture of still parts or knew
that said building was being used in the manufacture or storage
of still parts in viclation of the provisions of the "Act Concern-
ing Alcoholic Beverages". The said notor vehicles will therefore
be returned to the said Betty Gordon and Joscvh Bronick upon the
payment by them of their respective part of the costs due, paid
or incurred in connection with such seizure.

At the hearing counsel entcred an appearance for Louils
Gordon, the lessee of the premises where the seizure was nmade.
He stated that he was the owner of all the seized property, with
the exception of the three motor vehicles, and made claim for the-
return of the said property on the ground that he had been legi-
timately engaged in the manufacture of still parts up to July,
1984, at which time he discontinued such manufacturc; that the
seized property consisted of odds and ends left over from said
manufacturing business and one or two parts returned by one
Manning, for whom he had manufactured a still; that all of the
seized still parts were junk, and that he did not know hc was re-
quired to register the same with the Department of Alcoholic Bev-
erage Yontrol, and that he had acted in good faith and had unknow-
ingly violated the provisions of the "Act Concerning Alcoholic
Beverages?”,

The evidence offered by claimant in sunport of his con-
tention was generally to the effect that in December, 1933, he
had engaged in the manufacture of stills or still parts; that his
son, Herman Gordon, was in charge in his absence; that clainant
terminated said business in July, 1984, at which tiue there re-
mained no still or still parts on said premises; that Herman Gordon
thereafter went into the business of repairing radiators.

It is admitted that Federal authorities made a scizure
on said premises in December, 1934; it appears that said seizure
consisted of a truck load of approximately five ton of old and
new still parts, the removal of which left no still parts on the
prenises; that on May 23, 1935, the instant seizure was nade,
which again included a large number of old and new still partss
that in December 1934, Federal officers, and in May 1935,
Investigators of this Department, observed Herumen Gordon in charge
and employees actively engaged in the manufacture of still parts;
that on February 4, 1935, Louils Gordon and Herman Gordon were
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billed for a large gquantity of copper; and that between

October 2, 1934 and April 25, 1935, five lots of wooden packing
cases were billed to City Auto Radiator Works, the name under
which Herman Gordon was doing business. It was testified that
on the first order for said boxcs, the measurenents werc taken
by the box manufacturer under thc direction of Herman Gordon
fronm still parts on said premiscs, and that all of said packing
cascs were for the purpose of encasing still parts. It further
appears that Patrick Manning dcnied that he had returned any
still parts to Louis Gordon.

No satisfactory explanation is offered by claimant as to
the repeated finding of still parts on his premises after the date
he claims to have discontinued manufacturing still parts; both
Louis Gordon and Herman Gordon persisted in denying that the
nmanufacturing of still parts had been engaged in as testificd to by
the officers, and Herman Gordon denied that either the copper or
the packing cases had been received or purchased by him.

The evident rcfusal of the claimant to neke a frank
disclosure of the business conducted by hin, and the blank denial
of the truth of the forceful evidencc that he had been engaged
in the nmanufacture of still parts after July, 1934, leads to the
conclusion that claimant has not acted in good faith and that he
is not an innocent party. His claim will be denied.

A claim was nade by Herman Gordon, the registercd owner
of the seized Chevrolet Coach, for the return of same to hin
on the ground that he conducted a radiator repair shop in a
portion of the building and had no connecticn with thp osther
activities carried =n therein. What has been said 4as t~ the
claim of Louis Gordon applies with equal force to Herman Gordon,
and his clain will likewisc be denied.

At the hearing M. C. Mawhinney, entered an appearance
for the General Motors Acceptance Corporation, which filed a
clain as the holder of a conditional sales contract made by Hernan
Gordon covering the Chevrolet Coach seized. The proof prescnted
by the corporation discloses that there is a balancc due and
owing to sgaid corporaticn on such contract in the sum of $127.24,
and that the corporatiocn had no kncwledge of the unlawful usc to
which the motor vehicle was put, and that prior to the acceptance
of such contract it caused an investigation to be made which
investigation disclosed no facts which would have led a person of
ordinary prudence to discover such use. The clainm of oald General
Motors =Acceptance Curporatlon will therceforc be recognized to the
extent of $12’7 24, subject to the payment by it of its part of the
costs due, paid or incurred in conncction with such seizure.

It appears that the record owner of said preniscs is
Harry Havensgn, who did not appear at the hearing, notwithstanding
due notice of such hearing to hin, and no cause being shown %o
the contrary, the Cormissioner will exercise the power given hin
under the Control #c¢t to restrict the use and occupation of the

property.

It is therefore ORDERED that the Ford Coupe be
releascd and relinquished to the clainmant, Betty Gordon, upon
payment by her of her respective part of all costs due, paid or
incurred in comnection with such seizure, and

It is further ORDERED that the Ford Roadster be
released and relinquished to the clainant, Joseph Bronick, upon
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p%yment by hlm of his respective part of all costs dud, paid or
incurred in connection Wlth such soizure, and

It is further ORDERED that the Chevrolet Coach shall
be sold at public sale for the use of the State, subject to
rules and regulatlons to be announced at the sale, or retained for
the benefit of State institutions, and

} It is further ORDERED that out of the proceeds of the

sale of the Chevrolet Coach there shall be first deducted all
costs due, pald or incurred in connection with such seizure,
chargeable to the General Motors ﬁcceptanuo Corporatlun, scecond,
therc shall be paid out of the balance, if any, to said Gmneral
Motors ﬁcccptance'borporablun its clainm by way of licen recognized
to the extent of $127.24, and third, the balance, if any, of the
proceeds of such sale, aftex the payments aforesaid, shall be
rctained for the use of the State of New Jersey, and

- : It 15 further ORDERED, that thc balance of the seized
property above described shall bc retained for the benefit

of Ptate institutions, or nay be destroyed in waole or in part at
the direC+ion of the Conmissioner, and

It 15 further ORDFRLD tnat the ﬂrenlgos 1n or on

- which such unlawful property va% located when seized, consisting

of & ‘one-story building erected on prenises known and designated
as No. 56 Market Strect, in the Clty of Trenton, County of Mercer,
and State of New Jersey, shall not be occupied or used for any
purpose whatsoever for a period of six LOHThS, commencing on the
20th day of Noveuber, 1955 and terulnatlng on the BOth day of”
Mayj 1936. :

D. FREDERICK. BURNETT
Conmissioner

LICENSE APPLICATION HEARING - RE PASSAIC FLKS

In the Matter of the Applica- )

tion of Passaic Lodge No. 387 -

B.P.0. HElks for a Club License ) ,

at 111 Passaic. Avenue, Passaic, © CONCLUSIONS

New Jersey

‘Thomas E. Duffy, Esq., Attorney for applicant

Gardner-and Lindstammer, Esqgs., by Walter Gardner, Esq.,
'Attorneys for objectors.

BY THE COMLIb > TONER:

Application for a club license was filed by the Passaic

 Lodge #3287 B.P.0O. Elks with the Commissioner because three of 1its

members are members of the issuing authority of Passaic. 3See
P.L. 1924, c. 44. : ‘

' : ObJCCthHb were filed to the grantlng of the application
on the ground that the premises sought to be licensed are located

in a residential area and within 200 feet of a church and hcaring

thereon was duly held.
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It ﬂppbu,p that thse promiscs sought to bo licensed
arc located in @ highly residential arcn and dircectly opposite
the First Ruformcd Church of Passaic. Hev. Rdward degon, Pastor
of the First Heformod Church testificd that m¢: congregation, which
includes many residents of the vicinity, is strongly 0ppPOs sed to
the granting of the application. John A. Doolittle, a witness on
behalf of the objectors, testified that the distanece from the
property line fronting the entrance of the church and the property
line fronting the ncarest entrance of the premises sought to be
licensed, is less than 200 fect. Anthony L. Pettorson, & witncss

on behalf of the applicant, howcver, testified that the distance
from the entrance door of the church to thc ncarﬁﬂt entrance door
of the premiscs sought to be licensed, mcasured in thoe manner

that o normal person would properly walk, was in excess of 200 fect.
At thc oonciaolon of the hbuilngg the applicant was advisad that it
would bo afforded 2 reasonable opportunity to obtain from +the 18-
oulng auuhorlty of Passnic a resolution expressing eithoer approval
or disapproval of its applicatiocn. Thercaftey, the matter was

pres gntwu to the Board of Commigsioncrs of Passailc 1nJ the certifi-
cate of the City Clerk rueports the following action

"Commissioner vwhitihend made a motion that tho
Board of Commissioners of thoe Clty of Pass
are opposed- to the grenting of a license f
sale of ulLOhﬂlLC beverages at the premiscs 1

at lll Passaic Avonue, On call of roll,

Yeas -2 - Van Houten and Whitcheod;
Excused -g ~ HMartini ¢ nd Turners;
Absent ~1 - Roegner.

Although P.L. 1934, c¢. 44 secks to eliminatc decisions by
mombers of an issuing anthltV on “ppllc“d1un in which thoy ore
interested, it does not contemplatc that the Commissioner 4&75 in
such cascs, issue municipal licenses in Oppos sition to justifilable
local po”icicg° Accordingly, the Commissioner's rules cxpreos uly
provide that such wPQl]C&tl’ﬂS must be 2ccompanied by a resolution
of thc municipal issuing authority sctting forth that it has no
objecticn to the issuance of the licensc applicd for and consents
thereto.  Sco Bulletin #75, Tten #1%;  Bulletin #88, Itun #53
Bulletin #86, Iten 49,

The Commissioner hag repeatedly sustained denials by
municipal 1ssuing authorities of applicaticns for licenses for
premises located in residential arecs. Cf. Vannozzi vs. Trenton,
Bulletin #35, Item #7:

"A zoning ordinance restriction, howeve r, is
not necessary to justify rospondent!s action. The
neighborhood is admittedly residentizl and the sale
of alcoholic beverages therein 1s not desirable. Sece
Speake vs, Mayor and Boroush of Clogter, decided on
April 4, 19¢4 by tThe New Jor‘<y suprenc Court (not
rbpuvted) where the Court saids

'Long before the Eightceonth Amendment
Was ever contomolwt 24, the sole of aalt
liguors was not favorced in residence
digtricts. It was 2 well-recognized fuct
that the very character of o place liccensed
for the sale of alcoholic beverages,
whatever the content, changed the character
of the neighborhood.....!
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"The fact that appellant conducted his business
prior to the enactment of the Zoning Ordinancce enables
him, under the terms therecof, 'to continuc it or chang
to any other busincss in which he has a right to engage.
A license to sell aleoholic boverages is not a right,
however, but a privilege which may be denied for just
cause. Sce Moss & Convery vs. Municipal Board of Al-
coholic Beveraze Control of Trenton, Bulletin #29, Iten
#12. The strictly résidential character of the neighbor-
hood in which the premiscs sought to be licensed arc
located, was sufficient cause for the denial of the
privilege sought.”

In Re Cranford American Legion Holding Co. Inc.,
Bulletin #83, Iten #3, application was made to the Comnissioner
pursuant to P. L. 1934, c. 44 for a club license. The nunicipal
issuing authority disapproved the application meinly on the ground
that the promises sought to be licensed were located in a resi-
dential area. The Comuissioner denied the application and saids

"Without going into the questions arising out
of the zoning ordinance or of the alleged non-conforming
use or of thce existence of the clubhouse or the operation
of the club previous to the adoption of the zoning or-
dinance, the application must be denicd bocause the rule
has not been complied with. The object of the law which
requires application to be nade to the State Commissioner
when & nember of an applicant for a license is also a
menber of the nunicipal governing body or other license
issuing authority is to eliminatc self-intcerested deeisions.
The object of the rule requiring municipal consent in such
cases is not to escape but to enforce local sentinment.
The action of the Township Committee in refusing to approve
the issuance of a license in a residential necighborhood is
reasonable. Henceo, the rule rmst be enforced.h

Irrespective of appellant'!s faillure to ceonply strictly
with the rules, the application nust be denied because of the resi-
dential nature of the locality where the prenises sought to be 1i-
censcd are located and the objections of the nearby residents and
nenbers of the congregation of the First Reforned Church. The
action taken by thce Board of Comuissioners indicates that there is
substantial sentinent in that body to the sane effoect.

In view of thce foregoing conclusion, no deternination
necd be nade on the issue of whether the premises sought to be 1i-
censed are located within 200 fect of a church within the ncaning
of section 76 of the Control Act.

The application is, therefore, denied.

In view of the exenmplary conduct of the applicant
while this case was pending on its merits, the speceial pernit
herctofore granted the applicant is hereby extended for the period
of ten (10) days.to cnablc applicant to dispose of the stock of
liquor on hand pursuant to the terms of the special pernit, pro-
vided, however, that no further supplics of liguor shall bc pur-~
chased or otherwise acquired in the nmeantime. The speciul pernit
will, therefore, expire at nidnight, November 19th, 1935.

D. FREDERICK BURNETT
Cormissioncr

Dateds: November 9, 1935.
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APPELLATE DECISIONS - FAFALAK v. BAYONNE

FRANK FAFALAK, )
Appellant, )

vs— - ) ON . APPEAL

' ' CONCLUSIONS
BOARD OF COMMISSIONERS OF )
' THE CITY OF BAYONNE, )
Respondent. )

e e e e o e mm e e = e
— -

Irving Meyers, Esq., Attorney for Appellant.

Alfred Brenner, Esq., by William Rubin, Esq.,
~ Attorney for Respondent. :

Willian Harris, Esq., by Irving E. Gennet, Esq., '
Attorney for the Unlted Liquor Dealers' Association.

BY THE COMMISSIONER:

This is an appeal from the denial of appellant's
application for a transfer of his plenary retail consumption
license from premises located at #21 Bast 17th btreet to
#4492 Broadway, Bayonne.

Respondent contends the application was properly
denied, among other reasons, because appellant had improperly
conducted his licensed business at #21 East 17th Street. These
premises are now closed and appellant is not conducting any
business there.

A Bayonne gdetective assigned to investigate the ap-
plication for transfer, testified that as a result of his investi.
gatlon he ascertained that appellant's place had a bad reputa-
tion in the neighborhood for morality; that reputed prostitutes
plied thelr trade there, and drunks were robbed. The evidence
also established that appellant's bartender had distributed
business cards advertising the tavern and bearing disgustingly
indecent pictures.

Appellant denies that he had improperly conducted his
bu31ness, that he had permitted prostitutes upon his licensed
premises, and that he knew about or authorized the circulation
of the business cards. The self-contradictory and inherently
improbable explanation -offered by the bartender, however, is un-
convineing and gives rise to a clear impression that he is
merely trying to shleld his employer.
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His attorney argues, however, that this is neither an
application for rencwalmr a revocation proceeding, and that if
appellantts conduct is not so bad as to preclude him from
operating a place of business at all, that such conduct should
not bar an application for transfer. He overlooks, however, thot
appellant 1s invoking the cxercise of o discretionary power to
accord him a privilege not inherent in his 1license to have the
same transferred to other premisecs. DNo licensec has a right to a
transfer of his license. It is at most a privilege which the
issuing authority may grant or deny in the cxercisce of a roasonable
discretion. The situction came to the attention of the local
issuing authority by virtue of appellant's application for trans-
fer. Upon learning of thc manner in which appellant hod con-
ducted his business, raspondent could not do more in these pro-
ceedings than to deny the application. Steps to rovoke the
license could be taken cnly by a separate procecding instituted in
accordance with Section £8. Respondent may hereafter instiltute
such procecdings if in 1ts discretion it iﬁpms such action
advisable, or 1f appcllant should attoempt to reopen his place
of business at #&l #ast 17th Street. The denial of appellant!s
present application is no bar to the institution of such revo-
cation proceedings.

The action of respondent is affirnmed.

D. FREDERICK BURNETT
Commlssioner.
C

Dated: November 11, 1935,

 APPELLATE DECISIONS - GALE vs. NEWARK and MATLAGA.
JEROME GALE, )
Apﬁbllunt, )

VS ) ON APPEAL
CONCLUSIONS

JMUNTCIPAL BOARD OF ALCOHOLIC )
BEVERAGE CONTROL OF NEWARK, and
NICHOLAS MATLAGA, )
Respondents, )
- - - -)

w'-'1;\.33't:I"ﬂifi'*'Warner, Esq., Attorney for Appellant.

e ,

w,Raymand Schroeder, Bsq., Attorney for Hespondent poa“a

Frank’l A, *lent, Psq., Bttorney for “espondent Nicholas Matlaga,

”BELEHE<COMMISSIONER:

- This is an appeal from the action of respondent Board in
fenewing, for the currcnt licensc period, the plu ary retail
consumption license held by respondent- 11censee for premises at
#191 -Pherman Avenue, Newark.



¥,

BILLLTIN NUMBLR 95. ' N1 A

Appellant contends that the renewal was improperly
issued because (a) Respondent-licensee has been convicted of a
crime involving moral turpitude and is therefore disqualifieds
(p) Respondent-licensee had improperly conducted his business
under his prior licensc and is therefore unfit to receive a
renewal,

(a) In March, 1935, respondent-licensce was convicted
of assault and battery and placcd on probation for onc year to pay
$1.00 a weck. The conviction is now under appeal. The assault
occurred during a heated and noisy argument over payment of a
painting bill. The licensee was found guilty of using unduc force
in ejecting the painter's wife from the licensed prenises. There
was nothing to indicate premeditation; there were mitigating
circurmstances. The licensee has been punished for his use of
excessive force. <The question before me 1s whether the conviction
involved moral turpitude. In Federko v. Piscataway, Bulletin #85,
Ttem #4, I determined that a conviction for simple assault and
battery which was unpremeditated, withaut malice, and which
occurred in the heat of an excited moment, did not involve noral
turpitude. S¢ here, I nust conclude that recspondent-licensce'!s
conviction did not.

(b) The contention that respondent-licensee improperly
conducted his busincess under his prior license rests solely upon
the testimony of the person who was assaulted as above set forth
and two of her friends, one being appcilant. Their testinony,
naturally interested, partisan, and in nany respects obviously
exaggerated, cannot overcone the police report filed with rcspon-
dent issuing authority by the Newark Police force that respondent hac
properly conducted his business and the corroborating testinony
Qf several reputable witnesses who so testified from personal
experience. Appellant!s second contention is not sustained.

One further matter renains to be considered. During
the course of the hearing it appeared that the licenscce had
stated in his application that he had not been convicted of any
crime. When questioned about thisd misstatement he explained
that he had had his application filled out at the Newark City
Hall by a Notary Publi¢; that as the guestions were zead to him
hce answered them; and that the Notary Public wrote the answers on
the application. He further cxplained that when the guéstion
as to conviction for crime was asked of hin he't@la'%ﬁe Notary of
the faets surrounding the assault, and that the latter advised hin
on the Notary®'s knowledge and advice, and that thereforc the fact of
conviction was omitted. At a2 supplemental hearing called for the
purpose the Notary appeared personally and testified in substantial
corroboration of respondent-licensee's statenent, explaining that-
due to the latter's inept command of the English language he,
(the Notary) had the impression that it was a civil assault and not
a erininal-ease. This is the one point in the case that troubles
nee I don®¢ 2ike these obwious "outsYe Liccnsees are to abey the
law and nake appl8eations which are absolutely true. They are not
to run out' on the alibi of Madvice". "Thé only good advice is to
conply strictly with thc 1law, Poor advice 1s no defenses OF
coursc, it falls on grateful cars when it enables the licensec to
refrain from diselosing something which he fears night prevent
the 1psuanec of his licenscd - He nust have knowm he had been con-
vieted of 3 crine else why nention 4t to the Notary at alll If he
déddn?t make 1t elear, that was his own fault. It was his duty to
sce. to 1t, 2t his peril, that true answers to every question asked
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in the aprlication were fully made. The questionnaire is de-
signcd to get the facts, not the advice of a Notary. 1If the
crime thereby concealed had invelved any c¢lenments of moral
turpitude, I would cancel this license. T an ninded to do so
anyway simply bec dUaO it is false., I refrain only because I
think thc licensee has becn punished cnough on account of this

ssault and bQOaUSL the convicticn would nct necessarily have
dl squalified hin cven if it had becen truly stated. Hercafter,
it will go hard with hinm or any other licensee who makes falso
answers, whether with or without advice, or whether the crine
involves moral turpitude or not. I an not condoning the false
answer. 1t is open to the Newark onrd if thoey dcsire, to
take proceedings against this licensec b ccause of his false answer,
If they penalize hin, I shall endorse the action.

As the casc

tands befeore we at this juncture, thce action
of the respondent Boar fir

red.,

(aIR )]
PR
[47]
2
H)

D, FREDERICK BURNETT
Conpdssioner

Dated: November 11, 1935,

’?,\

APPELLATE DECISIONS -~ CONTI v. uONTVALE

BART CONTT,
Appellant,

~V3—~

ON .L‘\.P .Li.)/!.l_l

A O T i TH
BOROUGH COUNCIL OF THE CONCLUSTONS

BOROUGH OF MONTV.LE (BERGEN
COUNTY),

Respondent.

Frenk J. Raia, fsq., Attorney for Appellant.

Charles Schnidt, Esg., “4ttorney for Respondent.

Major, Back & Carlsen, Esgs., by Vincent F. X. Carlsen, Esq.,
Attorneys for Objecting Neighbors.

Baldwin, Hutchins & Todd, bsgs., by John S. Wisc, Lsg.,
Attorneys for the Mary Hilliard Hone.

BY THE COMMISSIONER:

This is an appeal from the denial of an application
for a plenary retail consunption licensc for premises located at
Sunnit Avenue near Main Street, in the Borough of Montvale.

Respondent contends the application was properly denied
for the reason, ancng others, that the 1ocat1un of the gerloe
sought to be licensed rendercd the 1ssuance of a licens
socially undesirable.
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Appellant's premises arc located in a rural districtd
irmediately adjacent to property owned by the Mary Hilliard
Society, which conducts thereon a charitable summer camp for
children between the ages of five and eighteen. The only
separation between the two premiscs is a wire fence. The chil-
dren play on 2ll parts of the Soclety's grounds, which extend
very close to the bullding in which appellant proposes to
sell mlcohnlic beverages. Indeed, the canp's playhousc is only
60 feet therefron. The Soclety, as well as nunerous persons
residing in the vieinity, cbjected to the issuance of a license
to appellant for these prenises.

The deternination by the Borough Council that the issu-
ance of a licensc at that place was socially undesirable, i1s
Justified by the cvidence.

The action of respondent 1s affirnmed.

Dateds: DNovember 11, 1935,

D. FREDERICK BURNETT
Cotmissioner.

REVOCATIONS PROCEEDINGS - VIOLATION OF ROLE #4 CONCERNING GANGSTERS
AND RaCKETEERS - THE DUTCH SCHULTZ CASE

The decision of the Municipszl Board of Alcoholic
Beverage Control of the City of Newark is the first of its kind in
the State and is, thercfore, reprinted for the inforimation and
convenience of other issuing authoritics.

MUNICIPAL BOARDC OF ALCOHOLIC BLVERAGE CONTROL
OF THE CITY OF NEWARK, NEW JERSEY.

In the Matter of revocation )
proccecdings against Jack
Freednan and Louis Rosenthal, )
operating premises known as On notice t¢ show cause
Palace Chop House & Tavern, ) why license should not be
Neo. 1% East Park Strect, suspendeda or -revoked,
Newark, N. J. )

CONCLUSIONS AND ORDER.

Appearance s5:

FRANK A. BOETTNER, Esq., Corporation Counsel,
RAYMOND SCHEOEDER, Esq., Asst. Corporation Counscl,

Representing the City of Newark.

MESSRS. GLICKENHAUS & GLICKENHAUS,
JACOB S. GLICKENHAUS, Tsg. (Present),

Aattorneys for the licensees.
BY THE BOARD:

This ig 2 hcearing to show cause why plenary retail
consurmption license No. C-818, issued to Jack Frcednan and Louis
Rosenthal, should not be suspended or revoked for violation of
~the alccholic Beverage Act of the State of New Jersey and the

5
1
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rules and regulations promulgated thereunder by the Commissioner
of the State of New Jersey Department of Alcoholic Beverage Control
and by the City of Newark, New Jersey, as follows: '

That they did, from October 10, 1935, to Octobher 23, 1935,
inclusive, viclate Rule 4 of the "Rules éoncerning conduct of
licensees and the use of licensed premises,® promulgated by the

- Btate Commissioner of Alcoholic Beverage Control on October 8, 1934,
Bulletin 48, Item 1, which reads as follows:

"Rule 4. No licensee shall allow, permit or
suffer in or upon the licensed premises, any known
criminals, gangsters, racketeers, pickpockets,
swindlers, confidence men, prostitutes, female
impersonators, or other persons of i1l repute.l
That they did employ in the licensed proemises one
Vittorio Salvatore Lovallo, a minor of the age of sixteen years,
without first having obtained a special permit for that purposc as
provided by Section £3 of the Alcohol Beverage Control Act of the
State of New Jersey and the rules and rcgulations promulgated
pursuant thereto by the State Commissioner of Alccholic Beverage
Control on August 1, 1955, in Bulletin 82, Item 10.

_ A notice to show cause, returnable November 6, 1935,
was duly served on Jacob S. Glickenhaus, Fsqg., attorney for the
licensees,. on November 1, 1935, directing them to show cause why
plenary retail consumption liconse No. C-818, granted them by the
Municipal Board of Alcoholic Beverage Control of the City of
Newark, should not be suspended or revoked for violation of the
provisions set forth above. '

The testimeny heard in this matter before the Municipal
Board of Alcoholic Beverage Control of the City of Newark on
November 7 and November 8, 1945, showed that on the evening of
October &3, 1935, four persons werce shot and fatally wounded in
the licensed premiscs; that of these four men fatally shot, at
least cne, Arthur Flegenheimer, alias Dutch Schultz, was & well-
known criminal and person of 1ll repute, and that he had fre-
quented the licensed premises from October 10 to October £3, 1935.

While the employees denied that they knew the identity
of Dutch Schultz before the shooting, evidence was introduccd by
inspectors of the State Department of Alcoholic Beverage Control
that these employecs had admitted to them that they had served
Dutch Schultz during this period and knew who he was. Jack
Freedman, one of the licensees, admitted that on October 20 he
had knowledge of the presense of Dutch Schultz in the liccnsed
premises on October 19, and he knew of the ill rcpute of the said
Dutch Schultz, and had decided that he was to be barred from the
licensed premises in the future, but that he failed to order his
employees to bar this undesirable character from the licensed
premises, and also failed. to notify his partner of his knowledgc,
as a result of which the said Dutch Schultz was permitted. in the
licensed premiscs on the evening of October £3, at which time he
was shot and fatally wounded, together with three companions.
This shooting occurred at approximately ten-fifteen p.m., and Jack
Freedman was present in the licensed premises from 8:50 p.m. that
night, being in charge of the licensed premisecs from that tine
until closing.

With respect to the second charge in the notice to
show cause, the testimony shows that Louls Rosenthal, one of the
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licenseecs, did engage. for employment in the licensed promises
one Vlttorlo Salvatore Lovallo, a minor, aged sixteen, who
testified under oath to his age, without muklng any effort to

ascertain the true age of the sald Lovallo; and no permit for
engaging this minor was secured from the State Department of

Aicoholic Beverage Control.

Since it is a well-known fact that places where persgons
of the type of Dutch Schultz congregate are often the scenes of
gangster feud shootings, the Board feels that the licensees, by
knowingly permitting Schultz to frequent these premises, endangered
the lives of reputable citizens who patronized the establishment,
and therefore finds the licensees gullty of violation of Rule 4 as
charged.

: The appearance of the ninor employee Lovallo on the
stand indicated to the Board that he was not of age, and should
have been sufficient notice to the licensees to make further in-
quiries to ascertain his true age before engaging him; and the
Board therefore finds the licensecs guilty of violating Section
23 of the Alccholic Beverage Control Act of the State of New
Jersey and the rules and regulations promulgated pursuant thereto
by the State Commissioner of Alcoholic Beverage Control on August
l, 1935, in Bulletin 82, Itenm 10.

It is therefore on this 8th day of November, 1985,

: ORDERED that the plenary retail consumption license
No. C-819 granted by the Municipal Board of Alcoholic Beverage
igontrol of the City of Newark, New Jersey, to sell alcoholic
~'beverages at 12 East Park Sfreet, in the City of Newark, New
pérsey, be and the same 1is hereby revoked.

WITNESS OUR HAND AND SEAL this 8th day of Novenmber,

HW. D. 1935,
JOSEPH W. O!'LOUGHLIN
Chairman, Municipal Board of Alcoholic
Control of the City of Newark, N. J.
Attest:

H.S. Reichenstein
Secretary

n=2 BEVOCATION PROCEEDINGS - AD INTERIM RESTRAINT - WHEN GRANTED

JACK FREEDMAN and

LOUIS ROSENTHAL,
' ON APPEAL
Appellants

JUDGMENT OF REVOCATION AND
PERMIT APPELLANTS TO OPERATE
UNDER LICENSE UNTIL THE APPEAL
CAN BE HEARD ON THE MERITS.

-V S

. NUNICIPAL BOARD OF ALCOHOLIC

)
)
)  ON PETITION TO STAY THE
)
. BEVERAGE CONTROL OF NEWARK, )

Respondent. )

. for the Appellants: Jacob S.. Glickenhaus, Esq.

lof the Respondent: Raymond Schroeder, Esq.
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BY THE COMMISSIONER:

The Control act provides (Sec. £8) that the appeal from
a revocaticn or suspension shall act as a stay pending the deter-
nination thereof unless the Commissioner shall otherwise order.

The policy of the Commissioner in making such orders
is illustrated by the case of Rouolko vs. Town of Kearny, Bulletin
57, iten 13, where a revocation was reversed becausc no notice
of the charge was ever served upon the appellant and he was not
afforded any opportunity to be heard.

So again, in the Show Boat case, an order was cntered
staying the revocation because it appeared in the moving papers
that the licensec had been revoked on the nerc submission of
affidavits without opportunity afforded to the licensee to cross-
exanine the affiants and that the licensec was not confronted with
any witnesges agalnst hin.

o

So, in cases arising under Sec. 19, providing for
apneals from the refusal to issuc a license, the same principle
has been involved, that is, that an order of ad interim restraint
will be issued when it appears that the action of the respondent
issuing authority is prima facie erroncous, but otherwise it is
refused.

Apnlying this principle to the instant casec, the
appellants have had a fal” tricl and the situation boils down
to a conflict of evidence and a2 question of veracity. Apoellants
allege thet witnesses were called and thelr testimony impezched
without following the usual legal,proceduro, but elininating the
testinony of those witnesses, the candid adnission of the
appellant, Jack Frecdman, is that he surmised on October 20th,
or three days beforc the shooting, that it was Dutch Schultz who
was frequenting his tavern. Mr. Glickenhaus frankly admitted
that the basis of his appeal is not that there was no evidence to
sustain the verdlct reached by the Newark Board, but rathor that
he ulsagfeod with the verdict and thought 1t was contrary to the
weight of the evidence.

The decision of the Newark Board, as the record is
presented, is prima facie corrcct and not prima facic erroneous.
This does not ncan, of course, that the respondent will nccessarily
win on the appeal. It docs mean that the burden of proof will be
upon appellants to establish that the verdict was errcneous and it
also means that until that is proved, I will not interfere with
the action of the City of Newark. There 1s no such proof before
me now. Hence, the application nust be denied. -

An order will be entered accordingly.

D. FREDERICK BURNETT
Comissioner

Dated, Novermber 11th, 1985.



BULLETIN NUMBER 95 - . Sheet #17.
R I APPELLATE DECISIONS - MARSTELLER vs. HAGENBUCHEE and SOMERS POINT.
noees” HOWER T. MARSTELLER,
m&w&uj ‘
<L, Appellant,

ON APPEuL
CONCLUSIONS

—V 8-

RICHARD J. HAGENBUCHER,
operating as DICK'S BAR, and
COMMON COUNCIL OF THE CITY OF
SOMERS POINT,

Regpondents.

— S~ S’ N’ ~— g N

Edison Hedges, Esq., sttorney for Appellant.

Lewis P. Scott, Esg., Attorney for Respondent, Hichard J.
Hagenbucher.

No dogoar"nces for Respandent Comnon Council of the City of
Soners Point.

BY THE COMMISSIONER:

This 1s an appeal by respondent taxpayer of Somers Point

from the renewal of a plenary retall consumption license issued to

espondent Hagenbucher for premises located on Shore Road in Soners
Point.

Appellant contends the issuance of th; license was 1l-
legal, because one of the members of the City Council who partici-
pated in the deliberations of the Council with refcrence to the
application and vhe voted in favor thercof was employed at the
tine by the licensee.

At the hearing of the appreal, the licensee admitted that
he hac employed one Harry Suith, o nember of the Comuon Council of
Somers Point, and his wife, for the past few years up to and in-
cluding the date his license was issued, and thereafter; the City
Clerk testified that this Counciliman voted in favor of the applica-
tion; that the vote of the Council was unaninously in favor thereof;
and that when proceedings were Instituted to suspend the licensee's
prior license, Councihm,n onith was the only Councilman opposed.

A nember of an official body who has a personal pecuniary
interest in the action of that body hay not participate in that
action. Re Loog, Bulletin #5359, Item #3. This fundamental rule has
been consistently ¢ pgliedq Re Bischoff, Bulletin #53, Iten #5; Re
Gnichtel, Bulletin #80, Iten #7; Re Brundagc, Bulletin #84,

Tten #17; Re Slrhcuba "Bulletin s #89, Iten ”9.

As was said in Re Brundage, supras

The primary duty of enforcing the alcoholic beverage
control act was placed on local nmunicipal officials.
That duty should be their first concern. t nust

be their only concern when the image of self-intercst
collides with that duty. The cmployee, however

well intentioned, nust ccononically heed his mastor's
voice or lose hls job. He cannot serve the public
and a conflicting private interest at the saune tine.
He must renounce one or the other,n
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11.

In the language of Mr. Justice Heher in Stevens v.
Houssermann, 113 N, J. L. 182, 172 Atl. 178 (1934);

"Generally, public policy forbids the participation
of a nember of a municipal governing body in any
natter before it which directly or irmediately
affects him individually. % % *It is supported by
a two-fold reason, viz., first, the participation
of the disqualified nenber in the discussion nmay
have influenced the opinion of the other ueumbers;
and, secondly, such participation may cast suspi-
cion . on the iopartiality of the decision. It
being impossible to determine whether the virus
of self-interest affected the result, it nmst
needs be assumed that it dominated the body's
deliberations and that the Jjudgnment was 1ts product.?
Although the vote of Councilman Smith was not ¢éssential
to the issuance of the license, his participation invalidated its
issuance.

It further appears that the licensee, in his application
for a renewal, stated that he had never been convicted of a crine.
The record shows that on February 20, 1934, he pleaded non vult to
an indictment for keeping slot machines and received a suspended
sentence. ©Section 22 of the Control Act provides that any person
who shall knowingly nisstate any material fact, under oath, in an
application, shall be guilty of a nisdenmeanor, and that suppression
of material facts in the securing of a license is ground for re-
vocation thereof. In Rayfield v. Conover, Bulletin #65, Item #8,
the denial of an application containing a wilfully false answer
was sustained.

Respondent attenpted to explain his false answer. He
said he did not understand his plea of non vult to be a2 conviction.
We shall not argue legal niceties. He did know therc was sone-
thing criminal about 1t. Instead of stating the facts, he
answered in the negative. He thereby avoided the necessity of
rnaking an explanation of his conviction but, by the same token,
rendered his license void.

The action of rcspondent is reversed. The license is-

sued to respondent Richard Hagenbucher is hereby declared void.,
Al]l activities thereunder nust cease forthwith.

D. FREDERICK BURNETT,
Coninissioner.
Dated: November 12, 1935.
REFERENDUM - SUNDAY SaLES -~ EFFECT OF AFFIRMATIVE VOTE - POWER TO
FIX REASONABLE HOURS OF SUNDAY SELLING NOTWITHSTANDING REFERENDUM.
Novenber 9, 1935.
My. Marvin L, Howell,
Clerk of Ewing Township,
R. D. 1, Trenton, N, J.
Dear Mr. Howell:

I have your telegram of November 8th reading:
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Thig is ho officially notify you that on Tuesday Noveumber fifth
Nlnctecn thirty five a vuferunﬁua vote in 00mnlLancu with State
laws resulted in I&VOflnb Sunday selling the vote yes twelvo

1noty no eleven naught eight @hat is position of present
ordinance which prlelLS open Tfive PM Sunday Does vote for
Sundey selling cutonatically open saloons twenty four hours
Prompt roply needed.

Marvin L. Howell, Clerk Bwing Township."
In reply I wired you on the same days

4 -
"vYour old crdinance was superseded by the referendun nevertheless
vou may by new rcesolution fix reasconable hours of Sunday selling
Letter follows.

|
? D. Frederick Burnett Corzissioner.!

|

IThe affirmative vote on the referendun in favor of
Suriday sales removed oll restrictions against Sunday sales.

Re Runnemede, Bulletin 47, Item 7. It clearsd the slate of all
previous prdinances and rosolutlvns including the resolution of
Apri] PO' 1934, which fixcd the opening heur on Sundays at 5 p.n.
Assuning ithat tne gquestion submitted on referendun waes in the
statuto"y language "Shall the sale of alcoholic beverages be
perm1ttcu on Sundays in this municipality®®, the only way Lo

give full effect to the wishes of the magorlty who are in favor
of it is to regard that refercendun as wining out and Xtingui‘

ing overy existing prohlbltlon, Since the resolution le1ng your
opening hour on Sunday was in effect a yrohiblflon against any
Sunday SmlCS until 5 P. M., it fell as a result of the referendun.

;The referendun, howcver, neecd not QOCUSQWPllj be
construed as a mandate for unrestricted %unnx ales. Re Way,
Bulletin 58, Itenm 6. The Control #ct, oec. 4x, as now ar LDdGﬂ,
does not necos:arlly or auvtomatically mean that saloons nust be
open twenty-four hours on Sunday. The statute reads that "if the
rajority of the legal voters voting upon sald question shall vote
'Yest,.....the sale of alcoholic bheverages con uunuaya pursuant
to the provisiong of this act shall be permitted in said nunici-
pality." (ItaLLCS 41ne) The Act elsewhere DiﬂVld683 sec. 37,
that the governlng board of each municipality may limit the hours
between which the Sales of alccholic bevsrag s at retail nay be
nade suoaec+ to appeal to the State Comalssioner. Hence, notwith-
sta nulng the referendum, reasonable hours of sale nay 8till be
fixed by your governing body. If those hours are reasonable
and constitute reg u]atlon nercly, I shall uphold them. If, on the
other hand, they amount to prohibition, then I am duty bound, in
response to the declared wishes of the electorate, to rcject then.

" In short, while the referendum wiped the slate clean of
all then ex1sblng prohlaltions, it did not bar o new resolution
regulating Sunday selling by fixing reasonable hours as distin-
guished frowm virtual prohnibition. ‘

; Very truly yours,

Ccm31851ono

New Jersey Stats kivsen y



