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STATE OF NEW JERSEY 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 
744 Broad Street Newark, N. J. 

BULLETIN NUMBER 95. November 13, 19350 

1. APPELLATE DECISIONS - NORTH HUDSON YACHT CLUB v. EDGEWATERo 

NORTH HUDSON YACHT CLUB, ) 
INC., a corporation of New 
Jersey, ) 

Appellant, ) 

-vs- ) 

MAYOR AND BOROUGH COUNCIL OF ) 
THE BOROUGH OF EDGEWATER 
(BERGEN COUNTY), ) 

·Respondent ) 
••• 0 0. 0 •• 0. 0 •• 0 0 

ON APPEAL 
CONCLUSIONS 

Armstrong & Mullen, Esqs., by Arthur C. Mullen, .Esq Q, 
Attorneys for Appellant. 

Milton T. Lasher, Esq., httorney for Respondento 

BY THE CO~JAISSIONER~ 

This is an appeal from the denial of an application for 
a club license f6r a houseboat anchored 700 feet from the shore 
line in the Hudson River, opposite #1321 River Road, Edgewater. 

Section 22 of the Control Act provides, in part~ 

nEvery applicant for a license shall cause 
a_notice of intention to make such application 
to be published in a form prescribed by rules 
and regulations, once a week for two weeks 
successively in a newspaper, printed in the 
English language, published and circulated in 
the municipallty in which the.licensed premises 
are located; J2ro_viq.QQ, hOW§VO~, that if there 
shall be no such newspaper, then such notice 
shall be published 1n a newspaper, printed in 
the English language, published and circulated 
in the county in which the licensed. premises 
are located; ~HHHI 

Appellant's notice of intention wa~ advertised in a 
newspB.per published in the City- of Hackensack. There is a legal 
newspaper published in Edgewater. The advertisement was.not 
therefore in compliance with Section 22. This is a fatal defect. 
See Trotto Vo Trenton, Bulletin #46, It0m #11. 

·Furthermore, not only was appellant's applico.tion un­
signed, and therefore a legal nullity, but it was not filed for 
o. considerable period of time after the second advertisement of 
the notice of intentionj contrary to Rule #1 of the rules 
governing advertising of notice of intention, Bulletin #72, Item 
#2, which provides that: "~pplication for license must be filed 
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NORTH HUDSON YACHT CLUB, ) 
INC., a corporation of New 
Jersey, ) 

Appellant, ) 

-vs- ) 

MAYOR AND BOROUGH COUNCIL OF ) 
THE BOROUGH OF EDGEWATER 
(BERGEN COUNTY), ) 

Respondent ) 
0 • 0 • • 0 0 

ON APPEAL 
CONCLUSIONS 

Armstrong & Mullen, Esqs., by Arthur C. Mullen, .Esq., 
Attorneys for Appellant. 

Milton T. Lasher, Esq., ~ttorney for Respondente 

BY THE COMMISSIONER~ 

This is an appeal from the denial of an application for 
a club license f6r a houseboat anchored 700 feet from the shore 
line in the Hudson River, opposite #1321 River Road, Edgewater. 

Section 22 of the Control Act provides, in part~ 

"Every applicant for a license shall cause 
a_notice of intention to make such application 
to be published in a form prescribed by rules 
and regulations, once a week for two weeks 
successively in a newspaper, printed in the 
English language, published and circulated in 
the municipallty in which the licensed premises 
are located; 12rovi~gg, however_, that if there 
shall be no such newspaper, then such notice 
shall be published in a newspaper, printed in 
the English language, published and circulated 
in the county in which the licensed premises 
are loca tcd; ?HHHI 

Appellant's notice of intention was advertis.ed in a 
nev:rspaper published in the City of Hackensack. There is a legal 
newspaper published in Edgewater. The advertisement was.not 
therefore in compliance_with Section 22. This is a fatal defect. 
See Trotto Vo Trenton, Bulletin #46, It0m #11. 

Furthermore, not only was appellant's applicntion un­
signed, and therefore a legal nullity, but it was not filed for 
a considerable period of time after the second advertisement of 
the notice of intention, contrary to Rule #1 of the rules 
governing advertising of notice of intention, Bulletin #72, Item 
#2, which provides that: "~pplication for license must be filed 
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with the -is$uirig authority at or before the first insertion of 
advert'iE?erne~1 t . .-n 

In- view of the foregoing, it is unnecessary td' consider' 
the interesting question of whe·ther a municipal_ issuing authority 
has jurisdiction to issue a retail license for a boat permanently 
ancho"red in the navigable waters of the State. See Hoss v., Mayor 
etc_.!__Q.L~Q.gewater,. 115 N.J .L. 477 (Sup. CL- 19~)5). -----------

The o.cti.on of respondent is affirmed. 

Dated:. November 7, 19350 

D. FRED EH I CK BURNE'I1T 
Gommissioner 

2. APPELLATE DECISIONS - BLATT Vo RANDOLPH TOWNSHIP. 

ISAAC BLATT, ) 

Appellan~, ) 

-vs- ) 

TOWNSHIP COMMITTEE OF- THE ) 
TOWNSHIP OF RANDOLPH 
(MORRIS COUNTY), ) 

Respondento ) 
• • • • • • 0 • • • • • 0 0 • • 

ON APPEAL 
CO'NCLUSIONS 

Morris H. Saltz, Esq., Attorney for Respondent. 

No Appearance in behalf of Appe_llant o 

BY THE -C OlVIIVII S SI 0 NER ~ 

This is an appeal from the revocation of appellant's 
plenary retail consumption license ://C-18 for. promises located 
at Main Road, Mount Freedom, Randolph Township, and known as 
nnoc's Tavernn, on the grounds that appellant had sold alcoholic 
beverages to minors in violation of the Control 11.ct and had con­
ducted the licensed premis~s in a disorderly manner so that they 

·became a nuiso.nce, in violation of Rul.e #5 of the State rules 
concerning conduct 9f licenseos and the use of licensed premises, 
Bulletin #48, Item·#lo 

After numerous requests for adjournmcmts had been 
granted the case w:::i.s peremptor:i.ly set down .for hearing for Mon­
·day, November 4th, 1935, and notice thereof sent to all parties. 
At the time and place fixod for hearing neither appellant nor 
anyone on his behalf appeared and no explanation was offered for 
his f~ilure to appearo 

Pursuant to Rule #10 of the rules governing appeals, 
Bulletin #Bl, Item #13, the appeal is dismissed for lack ·or prose­
cutiQn .. 

Dated.: November 7, · 1935 o 

Do FREDERICK BURNETT 
Commissioner. 
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3. UNLAWFUL PHOPER.TY .... CONFISCATION PROCEEDINGS -·DETERIVIINATIONSo 

#1655 

In the Matter of the Seizure on ) 
May 23, 1935, of certain alleged 
distilling apparatus, part or p&rts ) 
thereof, and other personal property 
including throe motor vehicles con- ) 
tained on premises known and designa-
ted as 56 Market Street, City of ) 
Trenton, County.of Mercer, State of 
New Jersey. ) 

• • 0 • • • • • 0 .. • . . . . . . ) 

Appearances: 

On Hearing 

CONCLUSIONS, DETERMINATIO 
AND ORDER 

Edgar T. Cohen, Esq., for Herman Gordon, Louis Gordon, 
and Mrs. M. Gordono 

M. c. Mawhinney, Esq., for General Motors Acceptance 
Corporation. 

This matter comes befpre the Commissioner in accordance 
with the provisions of tho Alcoholic Beverage Control rtct, to de­
termine ·whether the property described below constitutes unlawful 
p:roperty. 

Notices of the hearing wero duly posted, published and 
mniled, as provided by so.id Act, and a hearing was held on June 21, 
1935, and concluded July 11, 19350 Tbe facts and circumstances as 
disclosed at said hearing are substantially as follows: 

. On May 23, 1935, Investigators of this Department, in 
conjunction with Police officers of the City of Trenton, seized a 
number of stills or still parts, and other personal property, as 
well as three motor vehicles, in premises known and designated as 
#56 Market Street, in the City of Trenton; County of Mercer and 
State of New Jersey. A description of the seized property is set 
forth in an inventory thereof admitted in evidence. The three 
motor vehicles are doscribod as follows~ 

l Ford Coupe, Serial Nao A-4547744 

1 Chevrolet Coach, Serial No. 2BoAo0652352, 
No J. 1935 registration L-23532 

1 Ford Rondster, Serial No. A-3166966 

Part of the seized property wns exhibited at the hearing, 
photographs thereof were admitted in evidence, and from the testi~ 
mony of the investigators of this Department, Federal officers 
familiar with the erection and operation of stills, and from visual 
observationJ it satisfactorily appears that the same are still partso 
The witnesses likewise identified mnny other parts listed on the 
inventory of the seized prope~ty as being still parts; ·none of the 
said still parts were registered with the Dep~rtment of Alcoholic 
Beverage Cantrol and the same were possessed in violation of the 
provisions of the "Act Concerning Alcoholic Beverages"o 
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~rhe building in which the still parts were seized is 
used as a shop and the property seized, in addition to the o.bove 
nentioned still parts, consisted of tools, Daterial and equipoent 
used in the nanufnctur0 of such still parts as well a.s sorJe prop­
erty used in a radiator repair businGss conducted ~n the sarae 
building. The throe not or vehicles seized were found -in the S·'ll:le 
buildingo 

It is, therefore, on this 8th day of Novenber, 1935, 
ADJUDGED and DETERMINED that all of the seized 1)roperty above 
described co~stitutes unlawful property and is hereby de­
clared forfeitedo 

At the hearing counsel entered an appearance for Betty 
Gordon, tho registered ownor of the Ford Coupe, and Joseph Bronick, 
the registered owner of the Ford Roadster, and claim was D3de by 
them for the rotur~ of tho said uotor vehicles. The said Betty 
Gordon and Joseph Bronick testified that they had left their re­
spective vehicles in said building for the purpose of having saae 
repaired. It does not appear thnt either Betty Gordon or Joseph 
Bronick was connc;cted with the no.nufacture of sti.11 parts or knew 
that said building wo.s being used in the !Janufcicture or storage 
of still parts in violation of the ~rovisions of tho ''Act Concern­
ing Alcoholic Bevoragesn. The so.id .. uotor vehiclus will therefore 
be returned to the said Betty Gordon and JoscrJh Bronick upon the 
payoent by them of their respective part of the costs due, paid 
or incurred in connection with such seizure. 

At the hearing couns~l entered an appearance for Louis 
Gordon, the lessee of the premises where the seizure was made. 
He stated that he was the owner of all the seized property, with 
the exception of the three aotor vehicles, and Dade claim for the 
return of the said property on the ground that he had boen legi­
tioa tely engaged in the r:1anufacture of s tlll )arts u~) to July, 
1934, at which ti1:1e he discontinued such nanufacturo; that the 
seized property consisted of odds and ends left over fron said 
manufo.cturing business and one or two parts returned by one 
Manning, for whoo he had nanUf'.lctured a still; that all of the 
seized still parts wcro junk, o.nd that he did not know hQ was re­
quired to register the snoe with the Depart~ent of Alcoholic Bev­
erage Control, and that he had actod in good fed th and ho.d unlmow­
ingly violated the provisions of the HAct Concerning Alcoholic 
Beverages"o 

The evidence offered by claimant in support of his con­
tention wns generally to tho effect that in Deceubor, 1933, he 
had engaged in the nanufacture of stills or still parts; that his 
son, Hernan Gordon, was in charge in his absence; that claioo..nt 
terminated said business in July, 19~4, at which tioe there re­
raained no still or still parts on said preoises; that Hernan Gordon 
thereafter went into tho business of repairing radiatorso 

It is admitted that Federal authorities made a seizure 
on said premises in Decenber, 1934; it appears that said seizure 
consisted of a truck load of approximately five ton of old and 
now still parts, the rer10val of which left no still 1)arts on thE~ 
preuises; that on May 23, 1935, the instant seizure was uo..dc, 
which agQin includud a large nunbor of old and new still J:mrts; 
that in December 1934, Federal officors, o.nd in May 1935~ 
Investigators of this Departaent, observed Heruan Gordon in charge 
and employees actively engaged in the manufacture of still parts; 
that on February 4, 1935, Louis Gordon and Heroan Gordon were 



BULLETIN NUMBER 950 Sheet 1¥ 5. 

billed for n large quantity of copper; and that between 
October 2, 1934 and April 25, 1935, five lots of wooden packing 
cases were billed to City Auto Radiator Works, the nar.'le undor 
which Heri:10.n Gordon wus doi.ng business o It wo.s testified tho.t 
on the first order for snid boxes, the ncnsurenents were t2kon 
by the box nanufacturer under tho direction of Hernan Gordon 
fron still pnrts on said pronisos, and that all of said packing 
cases were for the purpose of encasing.still parts. It further 
appears that Patrick Manning denied that he had ruturncd o.ny 
still parts to Louis Gordon. 

No satisfactory explanation is offered by clu.ir.;iant as to 
the r8poatod finding of still parts on his prenises after tho data 
he cl3.iDs to have discontinued nnnufo.cturing still parts; both 
Louis Gordon and Heri:1an Gordon persisted in denying that the 
oanufacturing of still parts had been cngo.ged in as testified to by 
the officers, and Hernan Gordon denied that either the copper or 
the packing cases had beon received or purchased by him. 

The evident refusal of the claj_nant to no.ke a fro.nk 
disclosure of the business conducted by hin, and tho blank donial 
of the truth of tho forceful evidonco that he had been engaged 
in the nanufacture of still parts after July, 1934, leads to the 
conclusion thnt claioant hus not acted in good faith and that he 
is not an innocent ~artyo His claira will be denied. 

A claim was nade by Hernan Gordon, the registered owner 
of the seized Chevrolet Coach, for the rettirn of same to hin 
on the ground that he conducted a rndia tor re1)air shop in a 
portion of the building and ho.d no connecti--:m with the ·~)ther 
activities carried '>n therein. What hus been said as tr·; the 
clain of Louis G::>rd.Jn applies with equal f 1)rce t:.J HorE1l:m Gordon, 
and his clnin will likewisG be denied. 

At tho hearing M., C. :Mawhinney :J entered an appearance 
for the Gonernl Motors Accept&nce Corporatiun, which filed a 
clain as tho holder of n conditional sales contract r.1nde by Hernan 
Gordon coverj_ng the Chevrolet Coach seized. The proof presented 
by the corporation discloses that there is a balance due and 
owing to said corporation on such contract in the suo of $127.24, 
and that the corporation had no knowledge of the unlawful use to 
which the notor vehicle was put, and that prior to the acceptance 
of such contract it caused an investigati0n to be nade, which 
investigation disclosed no facts which would have led a person of 
ordinary prudence to discover such use. The clah.1 of said General 
Motors ~cc~ptance Corporation will thorGf oro be recognized to the 
extent of $127.24, subject to the payncnt by it of its part of the 
costs due, l'"Jaid or incurred in connection with such seizure. 

It n.ppen.rs that the record owner of said ~;r·eoisos is 
Harry Hn.venson, who did not appear at the hearing, notwithsto.nding 
due notice of such hearing to hin, and no cause being shown to 
the contrary, the Connissioner will exercise the power ~iven hin 
under the Control ~ct to restrict the use and occupation of the 
property. 

It is therefore ORDERED that the Ford Coupe be 
reloasod und relinquished to the clainant, Bo tty Gordon, Ul)On 
paynent by her of hGr respective part of all costs due, ~aid or 
incurred in connection with such seizure, and 

It is further ORDERED that tho Ford Roadster be 
rGleased and relinquished to tho clairmnt, Joseph Bronick, upon 
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phyoent by hin of his ~espoctivo part of all costs Juu, p~id or 
incurred i'n connection_ w~ th. such Si .:izure, and 

It is further ·ORDERED that the Chevrolet Coach shall 
be .sold at ;iublic sale for the us.e of the State, subject to 
rules and regulµtions ·to be announced at tho sale, or retained for 
the benefit of ~tate institutions, and 

It i·s ft:irther ORDERED that· out of the ·proceeds of the 
sale of the Chev·rolet Coach there sho.11 be first deducted nll 
costs duo, paid or incur rec~ in connec~ion with such seizure, 
chargeable to the General Motors Acceptance CorIWration, second, 
therG shnll be paid out of the balance, if any, to said· General 
Motors Acceptance, 0 orpora ti on its cl a in by viay of lion recognized 
to the extent of $127. 24, and third, the b£1lance, if any, of the 
procqeds of· such sale, after the payoents aforesaid, shall be 
rptainod fo~ the usd of the ~tatc of New Jersey, and 

It is- further OHDEHED, tho.t tho balance of the seized 
property above described shall be-retained for the benefit 
of 0 t~te .tl!stitutions.2. or. nn?' be dost~oyed in whol~ or in_ ~;art o.t 
the c11rect1on of the:.\;or.1rnss1oner, and · 

. It is .further ORDERED, that the prenises in or Dn 
which such unlawful J_)roperty wo..s lor;a ted . when seized, consisting 
of a :one-story by_ilding eyectod on rn·enisos known and desj_gnatod 
as No. 56 M~rkot utrect, in the City of Tr(mton, County ~)f Mercer, 
and St~te of New Jersby, shall not be occupied or used for any 
P1:1rpose whatsoever.fer a period of six· r10nths, coDnencing on the 
20th ddy of Novoobcr, 1935, and terninating on the 20th d2y of· 
May, 1936~ . 

·Do· FREDERICK BURNETT 
Cocuissionor 

4. LICENSE APPLICATION HEARING - RE PASSAIC ELKS 

In the Matter of the Applica- ) 
tion of Passaic Lodge No. 387 
B.P .. O~ Elks for a Club License ) 
at iii Passaic·~ Avenue, Passaic, 
New Jersey · · · · ) 

- - - ) 

CONCLUSIONS 

Thomas E. Duffy, Esq o? Attor,ney for applicant 

Gardner· and Lindst.ammer, Esqs .. , by Walter Gardner, Esq o, 
Attorneys for objectors .. 

BY THE GOMlVIISSIONEH g 

. Application for a club license was filed by the Passaic 
Lodge #387 B.PoOo Elks with the Commissioner because three of its 
members are rnembe:cs of the issuing authority of Passaic o See 
P6Lo 1934, c .. _ 440 

Objections were filed to the granting of the application 
on the ground that the premises sought to be licensed are located 
in a residential area and within 200 feet of a church and hc.:aring 
thereon was duly held .. 
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It appGars that th2 promisus sought to b0 lic~nG0d 
arc: located in a highly ru~ddcntiD.1 arcn a.nd dj_ructly oppositG 
the F'i:r st Reformed Church of PassaJ.c. Hcv o EdwcLrci Dawson, P~jstor 
of the First hcfoTnLH~L Church tc;::;tifi.od that h:Ls congregation, which 
includes many residents of th2 vicinity, ls strongly opposud to 
the gr2nting of the applicationo John A. Doolittle, a witness on 
bohc:.:.lf of th~~ objDctors.si t~;st:i.fied that the distnneu from the 
propt..--;rty line fronting the: entr2 .. nco of tho church ~md the; property 
line fronting th8 nearest entrance of tho promises sought to be 
licensed, is less tb.o.n ~~00 feuto Anthony Eo Pott1..:rson, n witnoss 
on bch;:)_lf' of the a.pplico.nt, hovTcvcr, tcst:Lfi.ed tho.t the distn.nc0 
from th0 entrancG door of tho church to the nearest entrance door 
of tho pr(:misos sought to bo J.icor-i;-::; ... ~d, mc.2surcd in the m~:i..nncr 
that a normal person would properly walk, wan in excess of 200 fccto 
At the conclusion of the hun.r·ing, the ':Lpplicant ·i!v~ls advls;:)d tho.t 1t 
would be afforded a ruo..sono.blc opportunity to obt:;,.in from the; is­
suing authority of Pass2ic a resolution expressing oithor approval 
or diso.pprovnl· of :Lts 0.pplico.ti.cno Thcrc·o.ftm.';; Uh: matter v1as 
proscntod to tho Bo~rd of Commissioners of Passaic und th0 cortifi­
co.tc- of the City Clcr·k l'\ .. '.por-Cf.\ tho fo11owJnt~ action~ 

v1commis;:J:i.oncr ~Jhi tr..J10:.~.d rn~:-:.dc a motl.on th~~Lt the 
Bo2rd of Commissioners of the City of P~ss~ic 
are opposed· to tho grarrting of a liconsG for tho 
so.le of <-tlcoholic bovoro.gc~s at tho prc::miso~:; located 
at 111 Pnss2ic Avonuo~ On c~ll of roll;; 

Yu as 
Excused 
Absent 

-2 -- V=_ffJ. Houten :rn.d. Whi.tc~lwc:Ld;J 
-2 - Martini and Turne~; 
-1 - Hougnor o iY 

. Al tho1igh P oL o J.931J, c .. 4/1. seeks to eliminate ducisions by 
members of ~n issuing authority an 2pplications in which they 2re 
interested, it do8s not contemplate that the Commissioner uny, in 
such cnsos, j_ssuo Tmnicipo.l 1j_con~3E)S in oppc1sj_tion to justifiu.blc 
local policieso AccJrdingly, the CommissionerYs rules expressly 
provide th::1t such ~1p1)lice.ti:ms mu.st bu -;.ccornpaniecl by .::l rosc)lution 
of tho Dunicipo.l is::ming authority sutting forth thot it ho.s nu 
objccti0n to th0 issuancG of.tho licenso nppliod for nnd consunts 
thc.;roto o Sc:c Bullotin {75, I ten 7}'.·13; Bulletin ·;:/83 3 Itu:::.t //3; 
Bulletin #86, Iteu #90 

T}J. r::i C ')fJf".'1 l
0 

c~ S l
0 

:·yi-1CI.., 1·1.-:-:1 C'. ~ '~'l")(·•,r.1 + CC.1 J IT c•11 c~ + r 1 l• il(.'1(-i Clt .. •l') ]• "l ..-. ·by v \.. .,1.-.i. ........ ' ......... J. ·- L.,. .. .. _. ..__ "".. ..,I ... ..L u ) .. . - t.J t-.J .A . .... I lJ .... "\• . ·' .. v . .. CA. -· l.) 

nunicip:il is .suing author i tio s of r.lpp1J.c,::l ti•:.ms for 1iconsc s for 
prcmisc.:;s loca tod J.n rcsiduntio.1 t..LI'G0.:3 0 Cf a Ynn.:n.'..'.2~~--t VS 0 Tr~1nton, 
Bulletin #35, Item #7: 

YYA zoning ordincmcL; rcstricticnJ hc,.wc:v,.;r J is 
not necess~ry to justify rcspondent 1 8 actiono The 
neighborhood is admittedly residential and the sale 
'Jf alcoholj_c bcvc~r.: .. gcs thcroi:n i.s not dcsirabl0.. Sec 
Speake vso Mnyor and Borough of Closter, decided un 
Apr i I4"";~19·;;·~r1::;y--:t110-:Ncw -Jc·:r-;:;(: i-31:i:pY.;e11o court (not 
reported) v'ihcro the Court said~ 

'Lant; before:.: the Eiehtc\.:nt.h AEmnclmc:nt 
was Gvor contenplnted, tho s2le uf ~alt 
liquors was not favored in residence 
districtso It was 2 wcll-rucognizod f~ct 
that thG very ch2ractcr 0f ~ plnc0 licensed 
for the sale of alcoholic bcvoraeos, 
vv·hatov~:;r thG C()Dtont, cl1c..nt;c.:d the cha:co.ctu:r 
of the~ noighborhood. Q • o • v 
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n'Ihe fact that appellant conducted his business 
prior to the eno.ctnent of tho Zoning Ordinance enables 
l1i11, under tho toros thereof, ·to continue: it or change 
to any other business in .which ho has a ~ight to ongageo 
A license to soll alcoholic beverages is not a right, 
hov-mvor, but D. privilege which r.my be dcniecl for just 
causco See Moss & Convery vsa Municipal.Board of Al­
coholic Beverage Control of Trenton, Bulletin #29, Iton 
#l2o The strictly residentinl character of the neighbor-· 
hood in iNhich the premises sought to be licensed n.ro 
loco.ted, WJ..S sufficient qause for the denj.al of tho 
privilege soughta" 

In Re Crnnford_A.L1erican.Legion Holding Co. Inco, 
Bulletin ff83:; Iten 1¥3, application wus nade to th(; CorJnissionor 
pursuant to P. L. l.934, co 44 for a club liccmse Q The ~·:mnicipnl 
issuing auth,ority disapproved tho o.pplicntion nainly un tho groµrtcl 
that tho prcnises sought to be licensed were located.in a rosi-­
dential area.. The .Corruissj_oner denied the applic:ition nnd said~ 

nw1 thout t;oing into the.) questions o.rising out 
of the zoning ordj.nance or of the alleged non-conforning 
us~:; or of tho existence of the clubhouse" or the oporntj.on 
of the club previous to tho adoption of the zoning or­
dinance, the application Dl).St b0 deniod bocause the r·ul~ 
hns not been cooplied witho Tho objoct of the law which 
require~ application to be nads to tho State Coaaissionor 
when a nei:iber of an applicant fer ·a license is also a 
uenbcr of the nunicipal governing body or othor license 
issuin[S authority· is to elininatr; self-intGresteC. decisionso 
The object of tho rulo requiring uunicipnl consent in such 
cases is not to escape but to enforce local sontitwnt a 

Th.8 action of tho Tovmship Conui tteo in refusing to approve 
the issuance of a license in o. residential neighborhood is. 
rensonable o Honco, the rule r.mst be enforced. n 

Irrespecti VO of apj_)Gllant' s failure to cot1ply strictly 
vvith the rules, the application r.mst bo denied boc~1use of tho rosi­
den tio.1· nature of tho loco.li ty- vrhGre tho j)renises sought to .be li­
censod are located and the objections of tho nearby residents and 
nenbers of the congrogation of· the First Reforued Churcho The 
action taken by· tho Board of Cor.missioners indicates tho.t there is 
substo.ntial sentincnt in that body to the so.ne effoct. 

In view of thG foregoing c.onclusion, no deterninntion 
need be nade on tho issue of whcth.er th(J prerJises sought to bo li­
censed are located within 200 fcot of a church withi.n th(; ucc.:.ning 
of section 76 of the Control Acto 

The applicntio.n is.? therefore, dcnierL 

In view of tho cxenplary conduct of the o.pplicnnt 
while this caso was pending on its nerits, thl:; spocial pernit 
herotofore granted the applicant is hereby extended for the )oriod 
of ten (10) days.to enable applicant to dispose of the stock of 
liquor on hand pursuant to the torus of the special pernit, pro..­
vided, however.? that no fur thor supplio s of liquor shall be .i:)Ur­
chas ed or otherwise acquired in the ooantinoo The special pcrait 
will, therefore, expire at cidnight, Novcnber 19th, 19350 

Dated: ~ovonbor 9, 1935. 

D. FREDERICK BURNETT 
·cor.mi s.si oner 
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5 ~ APPELLATE DECISIONS FAFALAK v. BAYONNE 

FRANK FAFALAK, 

Appellant, 

-'VS-

BOARD OF COMMISSIONERS OF 
THE CITY OF BAYONNE_, 

Respondent. 

) 

) 

) 

) 

) 

) 
- - - - - - - - ------ ..... -

ON . APPEAL 
CONCLUSIONS 

Irving Meyers, Esq. , A ttor_ney for Appellant o 

Alfred Brenner, Esq., by William Rubin, Esq., 
Attorney for Respondent.·. 

William Harris, Esq., by Irving E. Gennet, Esq., 
Attorney for the United Liquor Dealers' Association. 

BY THE COMMISSIONER: 

This is an appeal from the denial of appellant's 
application for· a transfer of his_ plerfary retail consumption 
license from premises located at #21 East 17th citreet to 
#442 Broadway, Bayonneo 

Respondent contends the application was properly 
denied, among other reasons, because appellant hag improperly 
conducted his licensed business at #21 East 17th otreete These 
premises are now closed and appellant is not conducting any 
business there c' 

A Bayonne ;icletecti ve assigned to investigate the ap­
plication for transfer, testified that as a result of his investi. 
gation he ascertained that appellant's place had a bad reputa­
tion in the neighborhood for morality; that reputed prostitutes 
plied their· trade there, and drunks were robbed. The evidence 
also established that appellant'. s bartender had distributed 
business card~ advertising the tavern and bearing disgustingly 
indecent pictures. · 

Appellant denies that he had improperly conducted hi_s 
business, that he had permitted prostitutes upon his licensed 
premises, and that he knew about or authorized the circulation 
of the business cards. The self-contradictory and inherently 
improbable- explanation· offered by tn~ bartender, however, is un­
convincing and gives rise to a clear impression that he is 
merely trying to shield his employer. · 
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His attorney argues, however, that this is neither an 
application for rencwalmr a rovocation proceeding, nnd that if 
nppellant' s conduct is not so bad as to preclude him from 
operating n_pl2cc of business at all, thQt such conduct should_, 
not bnr an c.pplice.tion for transfcro He ovcrlooks 51 however, thc;.t 
appellant is invoking tho exercise of a discretionary power to 
accord him n pri viloge not j_nhorcnt in his lj_cen~:i0 to have the 
·same transferred to other promises. No liecnseu has a right to o. 
transfer of his licc.Jnseo It is at most a privilogo which the 
issuing authority may grant or deny in tho oxercisa of a reasonable 
disc~etion, The situction c~mo to the attention of tho local 
issuing authority by vj_rtuo of appellant ts ~-1.ppl:Lcr.tion for tr::ms-
f er. Upon learn:l.ng of tho manner ln which appo.11cnt lwd c0:n.­
ducted his buslrn;ss, rE;spondent could not do more in thesu p:co­
ceedings than tu deny tho applicationo Steps to rGvoko the 
license could bo taken cnly by a separate proceeding instituted in 
o.ccordancc with Section 28 o Rcspundc:nt may horecLf'tor institute 
such proceedings :i.f :in i t.s discrcti:Yn it do1_:ms such 2ction 
advisable, or if app~llant should attempt to roopen his place 
of business at #21 Bnst·l7th dtrceto Tho denial cf appellant's 
present application is no bar to thu institution of such revo­
cation proceedings. 

The action of respondent is affirmodo 

.Dated~ November 11, 1935. 

Do FHEDEHICK BUHNETT 
Commissiuner 

c 

,APPELLATE DECISIONS - GALE ·vs., tJE;1NARK and MATLAGA .. 

Appollant.9 ) 

-vs- ) 

.MUNICIPAL BOJ1.RD OF ALCOHOLIC ) 

ON .APPEAL 
CONCLUSIONS 

BEVERAGE CONTROL OF NEWARKJ and 
. . NICHOL.AS l\IIATLAGA, ) 

Respondent B.. ) · 

-- -· - - -- - - ·-) 

...:;.A~t:fr!..J:;·:Warner, Esq., Attorney for Appellant . 
. _;. :: 

,;· 

.Rf.~i)l>nfoDd Schroeder, Esq., Attorney for Hespondent Board, 

F;~··r. A, ·<~ent, l!;sqo, .H.ttorney for 11espondent Nicholas Matlagn .. 
. // ,,..· 

,·B~.--TJ!E COMMISSIONER: 

·' This is an appe2l from tho action of respondent Board in 
.. :r:E?ne,-Wihg, for the current licm1so period, th(; plenary rGtail 
.coris~.Ption license .held by respondent-li.censee for premises at 
#191··:..Sherman Avenue, Newarko 
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Appellant contends that the renewal was improperly 
issued because (a) Respondent-licensee has been convicted of a 
crime involving mor:1l turpitude and is therefore disqualified; 
(b) Respondent-lic0msee hnd improperly conducted his business 
under his prior license and is therefore unfit to receive n 
renewal. 

(a) In March!! l935:i rospondcmt-li.consce was convicted 
of assault and battery and placod on probation for one yeo._r to pay 
$1. 00 a week. The conviction is nmv under appeal. The assault 
occurred during a heated and noisy argument over payment of a 
painting bill. The licensoe wo.s found guilty of using undue force 
in ejecting the ·painter's wife from the liccnse<.1 :tJrc~nj_ses. There 
was nothing to indicate ~rori8ditation; there were mitigating 
circucstanceso The licensee has been punished for his use of 
excessive force. Tno question before mo is wp.etlwr ttie conviction 
involved moral turpitude. In Federl-rn v o Piscatr.vvay, Bulletin #85, 
Item #4, I deter11inod that a conviction for sir:1plo assault nnd 
battery which was unpremedi tat.ed:> without no.lice, and whic·h 
occurred in the heat of an excited nonent, did not involve r:10ral 
turpitude.. Sc here, I rmst conclude thn t rospondont-licensce ts 
conviction did not. 

(b) The contention that respondent-l°iconsee in:)roperly 
conducted his business under his i)rior licens0 rests solely upon 
the testimony of the person who wo.s assuulted as abovo set forth 
and two of her friends, one being appellant. Their testioony, 
naturally interested, partisan, and in nany respects obviously 
exaggerated, cannot overcone the police report ftled with rospon­
dcnt issuing authority by the Nownrk Police force that respondent hac 
properly conducted his business and tho corroborating tes~i1:1ony 
Qf several reputable witnesses who so tcstifj.ed froLl personal 
experience. ApJellant's second contention is not sustained. 

One further natter renains to be consideredo During 
the course of the hearing it appeared that the liconscc had 
stated in his application that he had not been convicted of nny 
crime. When questioned. about th~3. 1::iisstateIJent he e~plainod 
that he had had his o.pplication filled out at the Newark City 
Hall by a Notary Pubiic,; that as the questions worp !Read .to hin 
ho answered then; and that the Notary Public wrote th~ m~swers on 
the applicatj_on. He further explained that when· th~. qtie.Stion 
as to conviction for crir:1e was asked of hio he ·to1C!.' the Notary of 
the fa~ts surrounding the assaultj and that the inttet·advised hiD 
it was not necess~ry to include ~~~t in his answer; that he relied 
on the Notary's knowledge ~nd adv-ice, and that therefore the fact. of 
conviction was oo1tted. At a supplemental hearing c2llod for the 
purpose the Notary appeared personally and testified in substantial 
corroboration of respondent-licensee's statm:wnt, explaining that· 
due to the latter's inept conuand of the English language he, 
(the Notarr) had the inprcssion that it wns n civil assault and not 
a crioinal:,ase. Thi~ is the one point in the case that troubles 
nee I donot 1iko these obvious "outs"• Licensees are to obey the 
law ~nd roa~e .. ~pplieations Tthich attc ubsolutely true. They are not 
to run o.ut~:. on the alibi .of .,advice". ,. The only goocl advice is to 
eooplf i,tr•et1t ~ttb the l~w. Poor advice is no defense. Of 
~~~·~• it fal~s ·on grateful ours .when it enables the licensc0 to 
retr~1n t:ori di selosing soue\hing which he fears r.1ight prevent 
the. !fs~nee ot Ills licens~I · He ouit ·have knovm he had bo~n·. ean­
v!ttt.?d of., cP1o~ else why n~ntion it to the Notary· at allt If he 
d&cm.~t: ~1'e .1t e~e~r, thut·, wni his own fnUlt. It ~-r~s bis duty to 
$ec. to 1t, at hl'S ~cril, thnt tr-..o answers to every quostion nskcd 
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in the application were fully oadoo The questionnairG is dc­
sigT1cd to get the fo.cts, not tho ndvi.ce of a Not:J.ryo If the 
crine thereby conco(Jled had involved any olenonts uf lTI·Jro..l 
turJ:·d. tude, I would ce.ncol this license. I aLl uindt~d to do so 
an~12y sinply b~cause it is false. I refrain only because I 
think the licensee has been :Junished enough on account of this 
o.sse.ul t and because tho conviction would not noces:3arily have 
disqualified hin oven if it had bean truly stat8do Heronftor, 
it will gc) hard with hio or any other licensee who uak.os fnlsc 
ans;,'1er s, whcUwr with or without advice, or whether the crine 
involves aoral tur~itude or noto I an not condoning tho fclso 
answor o It is opcm to tho Newark Boo.rdJ if they dos:lro, to 
take proceedings against this licensee b0c3usu of his false 2nswer. 
If they penalize hin, I shLll endorse the actiono 

J':J..s the c:J.so stands· bofcr.::.; ue at this J"Uncturc, the action 
of the rospondont Board is affirDetlo 

Dnted~ Novewbor 11, 19350 

Do FREDERICK BURNETT 
Ccmci s sJ.oner 

APPELLATE DECISIONS -- CONTI v o iuONTVLLE 

BART CONTI, ) 

Appellant, ) 

~vs- ) 

BOROUGH COUNCIL OF THE ) 
BOROUGH OF MONTV~LE (BERGEN 
COUNTY), ) 

Re s1;:i ond cnt . ) 

) 

ON .d.PPBh.L 
CONCLl1SIONS 

Frank J. Raia, Bsqo, Attorney for A;Jollanto 

·Charles Schnidt, Esq., Attorney for Respondent. 

Major, Back & Carlsen, Esqs., by Vincent Fa 
Attorneys for Objecting Noighborso 

;;- c., ., .. 1 .... .-~ A o .... ~ .i. ::J c n , 

Baldwin, Hutchins & Todd, ~sqso, by J~hn So Wiso, Esqo, 
Attorneys for the Mnry Hilliard Hano. 

BY THE COIVIIvIISSIONEHg 

R3r1 
.d '·l 0 ' 

This is an appeal froo the denial of an ap~lication 
for a plenary retail consuoJtion license for prunisos locntod nt 
Sunni t ii.venue neo.r Main Struct :> in tho Borough uf Montvnlo. 

Respondent contends the ap)lication wns vroperly denied 
for the renson, nuong others, that the location ~f tho prenises 
sought to be licensed rendered tho j_ssunnco of a license 
socially undesirable. 
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Appellant's prenises are located in a rural district 
inuediately ~djncent to property owned by the Mary Hilliard 
Socj_ety, whi.ch conducts thereon a charitable surn:.rnr co.rJp for 
children betvveen the ages of five and eightc.orL The only 
separation between ths tvvo prcr:iisos is a vdre fEmce. The chil­
dren 1::.;lay on :J.11 parts of' the Society's grounds, which extond 
very clo~::H:) to the building in v1hich aPi)eJ.lant propo.scs to 
sell e.lcoholic beverages o Ind(1ed, the ct~~np' s pla.yhouso :i.s only 
60 feet therefrouo The Society, as vv-ell as nunerous persons 
residing in th0 vicinity, objGcted to tho issuance of a license 
to apr)ellant for these premises o 

The detornination by the Borough Council that the issu­
cmce of a lice:n;3c o.t that place vm.s socially unclesirable, is 
justified by the evidcnceo 

The action of rospondont is nffirned. 

Dated~ NoveDbcr 11, 1935. 

Do FREDERICK BURNETT 
CuGuissl.oner. 

REVOCATIONS PROCEEDINGS - VIOLATION OF ROLE #4 CONCERNING GANGSTERS 
AND RACKETE~~R.S - THE DUTCH SCHULTZ CL.SE 

Tho decision of the Niunici:pe.l Boa.rd of Alcoholic 
Beverage Control of thG City of Newnrk is the first· or its kind in 
tho State ond is, thQrofo:co, ro:;_)rinted for the; inforuo..tion and 
donvenience of other issuing authoritioso 

MUNICIPAL BOJ~HD OF ALCOHOLIC B.E!NEHJ1GE CONTIWL 
OF THE CITY OF NEV-Vii.HK, NEW JEHSEY. 

In tho Mutter of revocation 
procoodings against Jack 
Freedaan and Louis Rosenthal, 
operating ;renises known as 
Palace Cho~ Houso &·Tavern, 
No l'-' EaC't P·1 "t"">k St·r~c't • r;,, ,:) u....... OJ ~ J 

Newnrk, No. J. 

A p .P e a r a n c e s~ 

) 

) 

) 

) 

On notice t~ show cnuse 
vvhy ltcenso should not be 
suspended or.rovokod. 

CONCLUSIONS AND ORDER. 

FRANK J.-;_o BOETTNER, Esqo:; CorporatJ.on Coµnsel, 
RiSMOND SCHHOEDEH, Esq., Asst. Cor1joratlon Counsol, 

ReprGsenting th·2 City of Newarko 

MESS.RS o GI,ICKENHAUS & GLICKENHAUS, 
J iiCOB So GLICKEl\THAU S, Esc1 o (Present) , 

rlttornoys for the licensees~ 

BY THE BOARD~ 

This is a hco.ring to show cause why plenary retail 
consunption license Noo C-819, issued to Jack Froeduan and Louis 
Hosenthal, shol;.i.ld not be suspendec1 or revoked for violation of 
thE.~ Alcoholic Bev8rD.go Act of thE; State of Nevv Jersey and tha 

'\ ., 
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rules and regulations promulgated thereunder by the Commissioner 
of th~ State of New Jersey Department of Alcoholic Beverage Control 
and by the City of Newark, Nevv Je:csey, as .follows~ 

That they did, from October 10 1935, to October 23, 1935, 
inclusive, violate Rule 4: of the Y1Rules Concerning conduct of 
licffnsees and the u.se of license~ premises,n promulgated by the 
State Commissioner of Alcoholic Beverage Control on October SJ 1934, 
Bulletin 4:8, Item 1, which reads as follows~ 

71 Rule 4o No licensee shall allow, permit or 
suffer in or upon the licensed premises, any known 
criminals, gangsters, racketeers, pickpockets, 
swindlers, confidence men, prostitutes, female 
impersonators, or other per;:~ons of ill reputeo YY 

Tha.t they did employ in the licensed promises one 
Vittorio Salvatore Lovallo, a minor of the age of sixteen years, 
without first having obtained a special permit for that purpose as 
~rovided by Section 23 of the Alcohol Beverage Control Act of the 
State of Nev:r Jersey and the rules and rcgulatJ~ons promulgated 
pursuant thereto by the State Commissioner of Jl..lcoholic Bevurage 
Control on August 1, 1935, in Bulletin 82, Item lOo 

A notice to show cause, returnable November 6, 1935, 
was duly se·:rved on Jacob So Glickcnhaus, Esq .. , attorney for the 
licensees,. on November 1, 1935 Y directing thorn to ~.:;how cause why 
plenary retail consumption license Noo C--819, grant0.:d them by the 
Municipal Board. of Alcoholi.c Beverage Control of the City of 
Newark, should not be suspended or revoked for violation of the 
provisions set forth above. 

The testimony heard in thJ.s matter bufor~.: the Municipal 
Board of Alcoholic Beverage Control of the City of Newark on 
November 7 and,Novernber 8, 1935y showed that on the evening of 
October 23.'i 1935, four persons wero shot and fatally wounded in 
the licensed premises; that of these four men fatally shot, at 
least one, Arthur FlegenhoimorJ alias Dutch Schultz, was n well­
knovm crj_minal and person of ill repute Y and that he had fre­
quented the licensed premises from OctobGr 10 to October 23, 1935. 

' 

While the employees denied that they knew the identity 
of Dutch Schultz before the shooting'J evidence was introduced by 
inspectors of the State Department of Alcoholic B~verage Control 
that these employees had admitted to them that they had served 
Dutch Schultz during this poriod and knew vvho he was o Jack 
Freedman, one of tho 1icensees, admitted that on October 20 he 
had knowledge of the presense of Dutch Schultz in the licensed 
premises on October 19, and ho }.:new of tho ill repute of the said 
Dutch Schultz, and had decided that ho was to be b2rr8d from the 
licensed premises in. tho futuro, but that he failed to orclor h1s 
employees to bar this undesirable character from the licensed 
promises, and nlso failed. to notify his partner of his knowledge, 
as a result of which the said Dutch Schultz was permi tt()d, in the~ 
licensed premise~.; on the evening of Octobc;i· 23, at whj_ch tin18 he 
vn1s shot and fa tally wounded, together with throe companions o 

This shooting occurred at approxir.:iately tEm-fj_fteen por:lo, and Jack 
Froedraan was present in the licensed premises frou 8:50 p.Do that 
night, being in charge of the licensed premises from that tine 
until closingo 

With respect to the second charge in the notice to 
show cause .9 thQ testicony shows that I.Jouis Hosln-1thal 3 one of tho 
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licensees, did engage. for eraployment in the licensed premises 
one Vittorio Salvatore Lovallo, a minor, aged sixteen, Vfho 
testified under oath to his age, without making any effort to 
s.scortain the true age of the said Lovallo; and no permit for ~ 
engQ.ging this minor was secured from the State Depo.rtment of 
Alcoholic Beverage Control4 

Since i·t is a well-known fact that places where per~ons 
of the type of Dutch Schultz congregat~ are often the scenes of 
gangster feud shootings, the Board feels that the licensees, by 
knowingly permitting Schultz to frequent these prerjises, endangered 
the lives of reputable citizens who patronized. tho establishment, 

1 J.nd therefore finds the 11.censees guilty of violation of Rule 4 as 
charged. 

The appearance of the ninor er.iployee Lovallo on the 
stand indicated to the Board that he was not of age, and should 
have been sufficient notice to the licensees to make further in­
quiries to ascertain hi.s true age before engaging him; and the 
Board therefore finds the licensees guilty of violating Section 
23 of the Alcoholic Beverage Control Act of the State of New 
Jersey and the rules and regulations prooulgated pursuant there.to 

·bY the State Commissioner of Alcoholic Beverage Control on August 
.1, 1935, in Bulletin 82, Item 10. 
I 

It is therefore on this 8th day of NoveL:Lber, 1935, 

.,.. ORDERED that t:he plenary retail consumption llcense 
~~··;No. C-819 granted by ·the Municipal Bo. ard of. Alcoholic Beverage 

· Control of the City of Newark, New Jersey, to sell alcoholic 
· 1: overages at 12 East Park Street, in the City of Newark, New 

· 1J"ersey, be and the same is hereby revoked. 

WITNESS OUR HAND AND SEAL this 8th day of N ovenber,. 
p ... D. 1935, 

.f\.ttest~ 

EoS. Reichenstein 
. Secretary 

JOSEPH W. O'LOUGHLIN 
Chairman, Municipal Board of Alcoholic 
Control of the City of Newark, N. J • 

. ~. tillVOCATION PROCEEDINGS - AD INTERIM RESTRAINT - WHEN GRANTED 

JACK FREEDMAN and 
iours ROSENTHAL, 

--vs-

Appellants 

.· I\{[UNICIPAL BOARD OF .ALCOHOLIC 
REVERAGE CONTROL OF NEWARK, 

) 

) 

) 

) 

) 

Respondent. ) 

ON APPEAL 

ON PETITION TO STAY THE 
JUDGMENT OF REVOCATION AND 
PERMIT APPELLANTS TO OPERATE 
UNDER LICENSE UNTIL THE APPEAL 
CAN BE HEARD ON THE lv'i.ERITS. 

ff0:i· the Appellants: Jacob S •. Glickenh.aus, Esq. 
4. 

?or_ the .Re.:spondent~ Raymond Schroeder J Esqo 
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BY THE COMIVIISSIONER~ 

The Control hct provides (Sec. 28) th~t th2 appeal fron 
o. revocati.on or suspension shall nct as o. stay pending the dGter­
rJino..tion thereof unless the Conn.issioner shall othervdso order o 

The policy of the Concissioner j_n Daking such orders 
is illustrated by the:~ case of Roneiko vs o ~OV\TI'.::_gf__~QQ.r!JY~ Bulletin 
57 ~ iten 13, ~j~rhere a revocation was revorsr:d because no notice 
of the cho.rgG wD.s ever served upon th8 appellant and he w:1s not 

. afforded nny opportuni.ty to· bo heardo 

So again, in tho Show Boat case, an order was entered 
staying the revocation bccnuso it appeared in the noving papers 
that the license had been revoked on thc3 uero submission of 
affidavits wj_thout opportunity afforded to the licensee to cross­
exaninG the affic:.nts &nd that the licensee was not confrontod wj_th 
any witnes~es against hiDo 

So, in cnsos arising under Seco 19, providing for 
appeals from the refusal to issue a licenso, tho same principlG 
has been involved 9 that is, thu.t o.n order of o.d 1nterin restraint 
will be i.ssued when it n~xpcars that the; action uf the respondent 
issuing o.uthori ty is prina facio crronc-m.1E3, but othcrwiso it L:3 
refuseclo 

Ap~)lying this 1.)rtnciple to the lnstant ca so, the 
appellnnt:3 havo had a fo.ir trio.l o.nd the~ situation boils down 
to a conflict of evidence and a question of veracity. ApJollants 
allege that witnesses were called and their testimony i0Je2ched 
vvi thout following the usual legal procedure, but E::linina tj_ng the 
testimony of those witnesses, the cindid adnission of the 
appellant, Jack Freodnan, is that hG surcisod on October 20th, 
or three clays before the shooting, that it was Dutch Sehu1tz who 
was frequenting h.is tavern. Mro Glickcnhaus frankly adDitted 
that the b2sj_s of his appeal is not that there was no evidunco to 
sustain the vordict r0nchcd by the Newark Bo3.rd:> but rather tln t 
he disagreed with the verdict and thought it was contrary to the 
weight of the evi.cJ.ence o 

The docision of the N<0vvark Board 9 as the recorJ is 
presented, is :~Jric.a facie correct and. not prina facio erroneous. 
This does not ncati, of course, thnt the rc.::spondcnt will necessarily 
win on the appeal. It docs oonn that the burden of proof will be 
upon D.lJl)ellmits to establish that tho verd:i.ct wo.s erroneous o..nG. it 
also nean.s that until that is :proved_, I will not interfere with 
the action of the City of Newarke There is no such proof before 
rm nov1 a Hence, th\.:; o.pplication Dust be denied o 

An order will be entered accordingly. 

Dated,'l Novenber 11th, 19£.)~So 

Do FREDERICK BUHI~ETT 
CoIJc.is sioner 
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LL. .APPELLATE DECISIONS -- MARSTELLEH vs. HAGENBUCHER and SOMERS POINT o 

HOWER 'I. 11ARSTELLEH, 

.A.pJ.)C-:;llo.nt, 

-vs-

RICHARD J. HAGENBUCHER, 
operating as DICK'S BAR, and 
cmJD.WN COUNCIL OF THE CITY OF 
SOMERS POINT 

' 
Hespondcnts. 

) 

) 

) 

) 

) 

) 

) 

ON i1-PPE1l.L 
CONCLUSIONS 

Lewis P. Scott, Esq.~ Attorney. for RospondGnt, Richard J. 
H8.genbucher. 

No appearances for Respondent Comoon Council of the City of 
Souers Point. 

BY THE COMMISSIONER~ 

This is an appeal by respondent taxpayer of Sonars Point 
froD the renewal of a plenary retail consuupti.on license issued to 
respondent Hagcnbucher for premises located on Shore Rand in Sooers 
Point. 

Appellant contends the issuance of tho licGnse was il­
legal, because one of the nenbers of tho City Council vfuo partici­
pated in the deli bcra tions of the Cc.uncil vli th reforunec to the 
application and ~10 voted in favor thereof was onployed at the 
tine by tho licensee. 

At tho hearing of the appeal, the liccmsee adnittccl that 
ho hnc. 8:m.ployed one Harry Snith, o. r_wober of thG Com.ion Council of 
Sooe:rs Point, o.nd h:i.s wife, for the past ft)W years up to and in­
cluding the date his license was issued, mid thereafter; tho City 
Clerk testified tho.t this CounciJ.Lo.n voted in favor of the c:ipplica­
tJ.on' that the vote of tho Couneil rvas un ... :m.inously in fo.vor theruof -~ 
nnc.1 that when Pl .. oceedings were instituted to suspend thE.:: licensee's 
prior licGnse, Councilman Snith was tho only CouncilDan opposed. 

A neDbor of an offJ.cinl body who" has a personal ~ecuninry 
interest in tho actJ.on of tho. t body i::io.y not parti.cipato in that 
actiono Ro Locg, Bulletin #39, Iteo #30 This fundo.~ental rule has 
been consistently ap.i)liecL Re Bischoff', Bulletin #53, Iten #5; Re 
Gnichtel, Bulletin 7y80 9 I ten #7; Re I3rundo.gq_, Bulletin #Bl±, 
IteD #17; Re §.1.r_o.Qusa, Bulletin 1¥·89, ItcEi i/'9 .. 

!\ c• 'V 0 C' c· 0 i· rl i 11 Re Bru11d~ r;E:::i ·ci·1···)r..., 0 
1 !.. .._) V. l..I. ,:;) ,_1 ~-~ - -- . U. t:. ~ J µ L J: U. o 

nThc _)rilmry duty of enforcing the alcoholic bovnrnt;c.; 
control· act vm s placed on local Lmnicir;.21 officials. 
That duty should be their first concern. It uust 
be their only concern when the iIJage: of self-interest 
collides with that dutyo The coployee, howover 
well intentioned, rmst ocononica11y h<0c::)c his Dastor' s 
voice or lose his jobo Ho cannot serve the public 
and a conflicting private interost at the snLle tine. 
He nust rm10unce one or the other j) vi 



.. 
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In the language of Mro Justice Reher in Steve~.!. 
HaysJ)err.ic:mn, 113 N. J. Lo 162, 172 Atl o 1'78 (1934); 

HGenerally, public policy forbids tho participation 
of .a ner.1bE-;r of a r.mni.cipal govornine body in any 
natter before it which directly or inuediately 
affects hin individuallyo * * *It is supported by 
a two-fold reason, viz., first, tho ;articipation 
of the disqualified necbor in the discussion oay 
have influenced the opinion of the other uenbers; 
and, secondly, such participation nay cast suspi­
cion. on the inpartiality of tho decision. It 
being inpossible to deteir11ine whether the _yirus 
of sol.f-interest affected the result, it nust 
needs be assunecl that it cloninated tho body's 
deliboraticms and that the judgi:1ent was its product on 

I 

Although the vote of CouncilLlan Snith was not essential 
to the issuance of thG license, his participation invalidated its 
issuance. 

It further appears that the licensee, in his application 
for a renewal, stated that he had never been convicted of a criae. 
The record.shows that on February 20, 1934, hG pleaued !.1Q11 vult to 
an indictnent for keeping slot nachines anrl roceived a suspended 
sentence. Section 22 of the Control Act provides that any person 
who shall knovdngly uisstate any r::iaterial fact, under oath, in an 
application, shall be guilty of a r.1isderJeanor, and that SUIJi)ression 
of naterial facts in the securing of a license j_s ground for re­
vocation thereof o In Ra~field v. Conover, Bulletin #65, Iteo #2, 
the denial of an application containing a wilfully false answer 
was sustained. 

Respondent attempted to explain his false answer. He 
said he did not understand his plea of non vult to be a conviction. 
We shall not argue legal niceties. He did know theru was sone­
thing crininal about it. Inst~ad of stating the facts, he 
answered in the negative. He thereby avoided the necessity of 
naking an explanation of his conviction but, by the sane token, 
r·endered his license void. 

The action- of rospondent is reversedo The license is­
sued to respondent Richard Hagcnbucher is hereby d~clared void. 
All activities thereunder nust cease forthwitho 

Dated: Novecber 12, 1935. 

D. FREDERICK BURNBTT, 
Cornuissioner. 

llo REFERENDUM - SUNDAY Sii.LES - EFFECT OF AFFIRMATIVE VOTE - POWER TO 
FIX HEASONABLE HOURS OF SUNDAY SELLING NOTWITHSTA.NDING REFERENDUJVL 

Mro Marvin L. Howell, 
Clerk of bvving Township, 
Ro Do 1, Trenton, No J. 

Dear Mro Howell~ 

Novecber 9, 1935. 

I have your telegram of Novecber 8th reading: 
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ll'J'his is Ito officially notify you that on Tuesday Novenbur ·fifth 
Nineteen ~thirty five a rof~rendun vote in cor:J.p1ia:nc;o with State 
lavrn resulted ln favoring 8unc1ay selling the vote yos tvvelvc 
ninety no: olevon naught eie;ht What is pusition -:..:f present 
ordinanc(:;! which specifiQS open fivo PM Sundr:Ly Due~) vote for 
Suncle.y ~:idlling o.utor;io.tically open saloon;3 twenty four hcnn~s 
Proopt rdply neededo 

Marvin 1 .. Hovlell.? Clerk EYving Townshtp. n 

In ruply I wired you on tho SQDe duy~ 
I 

"Your old ordinancG was superseded by tho rcfercnclun nevc;rtholcss 
you may Uy new resolution fix reasonable hours of S1mday solling 
Letter fdllowso 

Do Frederick Burnett Cor.::icissioneren 

[ The nffirno.tivo vote on the rc;forendu.I.l in favor of 
Sundo..y snjles r~rJovud. all restrictions ag~.inst. f>unday so.les o 

Re RunEcr:~ed~i Brilletin 47 3 Itcr..: ? . It cloarc;d the slate of all 
previous \ordinances and rc:·solutions includtng the resolution of 
April 20 3

1 1934~, which fixod the opening bcur on Sunda.ys at 5 p. Da 

Assuning ithat the question subGi tted on rofcrenc.1un ·tvlLS i.n the 
stn tutory language H Shall tho SD.le of alcoholj_c beverngo:::~ be 
pernitted: on Sundays in this uunicipo.li ty? 11 :> tho only ~"my to 
give full; efft:~ct to the wishes of tho najority vvho are in fnvor 
of it is :to regard that rtJf.erG.nduu n~1 wipinc; out ancl extinguish­
ing everi existing prohibition. Since the resolution fixing your 
openi.ng h:our on Sundny vms in effect n prohibition against :::..ny 
Sundo.y sa·1es until 5 P. ].[., it fell :is a result of the rofcr;ondm1. 

i The referend111"J, howove.r, neod not necessarily bo 
construed as a rmndate for unI·estricted Sunc:ay sales o He Way, 
Bulletin !58, Item 6. The Control Act, Sc:c. 4,~1, as now auon~ded, 
does not ~ecessarily or auto1i.1atj_cally :oeo.n that s~1loons rmst be 
open tvmnity-four h.ours on Sunday., The statute re.:1ds that Hif tho 
oajority bf the legal voters voting upon said question shall vote 
'Yes f,. o oi• o the sale of alcoholic beverages on Sundays pursuant 
to the provisions of this2ct shall be :perr:li ttec1 in said r.mnici-
po.li ty o H 1(Itnlics Dine}. The Act elsewhere provides J Sec. 37, 
that th~~ governing board of eo.ch r.mnicipali ty nay lini t tho hours 
between wpich the sales of o.lcoholic bevurages at retail nay bo 
no.de subject to appeal to the Stnto Conuissionero Hence;, notwith­
standing ithe rc:;ferendm.~, reasonable hour~:: of ~,.;c.1lc-: nay still be 
fixed by your governing body., If those hours are reasonable 
o.nd constitute regulation ueroly, I shnll uphold them., If, on the 
other han4.? they araount to prohibition_, then I cn:i duty bound_, in 
response :to the declared wishes of the electorate, to roject thm:i~ 

~ In short, while the referendmJ. wipecl tho slate clecm of 
all then !existing prohibitions, it did not bar D. new resolution 
regulatinz Sunday selling by fixing reasonable hours as distin­
guished f~om virtual prohibitiona 

Cc1J.Gi ssioner 


