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Petition for Divorce.

Filed March 19, 1927.

In Chanrery of Nem Jersey.

To m1s HoNor EDWIN ROBERT WALKER,
Chancellor of the State of New Jersey.

The petition of Doris Naylor of the City of East
Orange in the County of Essex and State of New
Jersey respectfully shows:

1. Your petitioner, whose maiden name was
Doris A. McLaughlin, was lawfully joined in the
bonds of matrimony to her present husband, Fred-
erick W. Naylor, Jr., on the 2nd day of Novem-
ber, 1925 by a minister of the gospel at St. Paul’s
Church, in the City, County, and State of New
York.

2. Defendant, since his marriage to petitioner,
on the 20th day of December (and on other days
in said month of December) Nineteen hundred
and Twenty-five 1925, and on various days in 1926,
wickedly disregarding the solemnity of his vows
and the sanctity of the marriage state, committed
adultery with Dorothy Louise Griffin at East Or-
ange in the County of Essex and State of New
Jersey.

3. DPetitioner was a bona fide resident of this
State, having her permanent home at East Orange
in the County of Essex, when this cause of action
arose as aforesaid and has ever since (‘()ntﬂﬁwd
to be such resident down to the time of the com-
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Petition for Divorce.

mencement of this suit, residing continuously in
East Orange aforesaid.

4. No children were born of the marriage afore-
said.

5. Your petitioner prays that the marriage be-
tween your petitioner and the defendant may be
dissolved for the cause aforesaid according to the
statute in such case made and provided, that she
may resume her maiden name and that she may
have such further relief as may be just,

And your petitioner will ever pray, etc.

SAMUEL W. BOARDMAN, JR,,
Solicitor for and of Counsel with
Petitioner, Doris A. Naylor.

State of New Jersey |
Jounty of Essex. W

Doris A. Naylor, being duly sworn according to
law, upon her oath deposes and says, that she is
the petitioner named in the foregoing petition;
and that her said petition is not made by any col-
lusion between her and the defendant, but in truth
and good faith, for the causes set forth in the pe-
tition.

DORIS A. NAYLOR.

Subseribed and sworn to this 18th]

day of March, 1927, at Newark,}

N. J., before me, J

John Q. Frey,
A Master in Chancery
of New Jersey.

Answer.
Filed April 28, 1927,

IN CHANCERY OF NEW JERSEY.

Between
DoORIS A. NAYLOR,
Petitioner,
On Petition.

and Answer.

FREDERICK W. NAYLOR, JR.,
Defendant.

The defendant, Frederick W. Naylor, Jr., of the
City of East Orange, County of Essex and State
of New Jersey, by way of answer to the petition

says that:

1. He admits that petitioner and defendant
were married as alleged in said petition.

2. This defendant denies that since his mar-
riage to petitioner or on the 20th day of Decem-
ber, 1925 or on other days in said month of De-
cember, 1925 or on various days in 1926 he did
commit adultery with Dorothy Louise Griffin at
East Orange, Essex County, New Jersey, as in said
petition is alleged, or that he committed adultery
with said person or with any other person at any
other time or place.

B This defendant admits that petitioner and
defendant were bona- fide residents of this State .
when this supposed cause of action arose, and that
this defendant has ever since continued to be a
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Ansiver.

bona fide resident of this State down to the time
of the commencement of this action, residing at
3 Grove Place, East Orange, Essex County, New
Jersey, but whether or not said petitioner has, ever
since said supposed cause of action arose, contin-
ued to be a bona fide resident of this State, as al-
leged in said petition, this defendant has no knowl-
edge or information sufficient to form a belief, and
neither admits nor denies the same.

4. This defendant admits that there were no
children born of the marriage between him and
said petitioner as is alleged in said petition.

5. This defendant says that the petitioner con-
doned said supposed acts of adultery in that, with
knowledge, she did continue matrimonial cohabi-
tation with this defendant up to and including
the latter part of January, 1926; and that during
such cohabitation, and ever since, this defendant
has treated said petitioner with conjugal kindness.

This defendant prays for a dismissal of the pe-
tition herein, and will ever pray, etec.

JOSEPH E. WORTHINGTON, JR.,
Solicitor for Defendant.

D
Petition.
Filed Feb== 1927.

IN CHANCERY OF NEW JERSEY.

Between
Doris A. NAYLOR,

Petitioner, ; e
On Petition

for Divorce.

n i
and Petition.

FREDERICK W. NAYLOR, JR.,
Defendant.

To his Honor, Edwin Robert Walker, Chancellor
of the State of New Jersey:

The Petition of Dorothy Louise Griffin of the
City of East Orange, in the County of Essex and
State of New Jersey, respectfully shows that:

1. She is charged in the Petition for Divorce
filed in this cause, with having committed adultery
with the defendant, Frederick W. Naylor, Jr. as
will appear by reference to the said Petition, and
she says that said charge is wholly unfounded and
untrue, either as to the dates and places alleged
in said petition or as to any other dates or places

whatsoever.

2. Your petitioner prays that she may be made
a party to this cause, upon such terms and condi-
tions as shall seem to your Honor fit and proper.

o

~ And your petitioner will ever pray, etc.

J. GLENN ANDERSON,
Solicitor of Petitioner, Dorothy Louise Griffin.
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State of New Jersey za
County of Essex. 5‘“’*’"

Dorothy Louise Griffin of full age being duly
sworn upon her oath according to law deposes and
says that:

1. I am the petitioner named in the foregoing
Petition.

2. The charge of adultery whereof mention is
therein made is untrue, either as to the dates and
places alleged in said Petition or as to any other
dates or places whatsoever.

DOROTHY LOUISE GRIFFIN.
Sworn and subscribed to before me)
this 29th day of April, 1927.
Harry Nadell,
An Attorney of N. J.

7

Testimony.

IN CHANCERY OF NEW JERSEY.

Between
DoRrIs A. NAYLOR,
Petitioner,

and

FREDERICK W. NAYLOR, JR.,
Defendant.

Transcript of shorthand notes of testi-
mony taken in the above entitled cause be--
fore his Honor, ALoNzo CHURCH, Vice Chan-
cellor, at the Chancery Chambers, Newark,
New Jersey, in the presence of SAMUEL W. 20
BOARDMAN, JR., for Petitioner; JosgpH K.
WOoORTHINGTON, for Defendant; J. (GLENN
ANDERSON, for Dorothy Louise Griffin.

Vetebew +9 /727

DORIS E. NAYLOR, sworn for petitioner.
Direct-examination by Mr. Boardman :

Q. Mrs. Naylor, you are the petitioner in this
case? A. Yes, sir.

Q. And who is your husband? A. Frederick
Naylor, Jr.

The Court: How old are you?
The Witness: Twenty two.

Q. He iy the defendant in this case? A. “Yes‘,
Sir. \

Q. When were you married? A. November 2nd,
1924.
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Doris A. Naylor—Direct.

Q. And where? A. In New York.
Q. I show you a paper. What is that? ' A.
Marriage certificate.
Q. You obtained that from the clergyman there?
AnYes.
The Court: Any objection?
Mr. Anderson: No objection.
The Court: It will be received.
(Marriage certificate marked Ex. P-1.)

Q. Where did you live after the marriage? A.
Number 9 West 84th Street, New York.

Q. And how long did you live there? A. From
November 2nd, until December 13th, in New York.

Q. Then what happened? A. I came to East
Orange and I have lived with my aunt since at
97— (interrupted )

Q. East Orange, New Jersey? A. Yes.

Q. And where are you living now? A. In East
Orange.

Q. Have you lived there continuously through
this time? A. I have.

Q. And that is your home? A. It is.

Q. Are you living with your husband? A. I
am not.

Q. How long since you have lived with him? A.
Since December 13th. I have not lived with him
since December 13th, 1924.

Q. And why did you leave him, if you left him?
A. Because—

Q. Or, was there a separation? A. —I1 sus-
pected him of having something to do with Miss
Griffin. I suspected him of having her in his home.

Q. And after you came to New Jersey, what
was the relation between you and your husband?
Did he live with you or have anything more to do

9

Doris A. Naylor—Direct.

with you? A. He did not; he lived with his
mother and father and I lived with my aunts.

Q. In the summer of 1925 did anything occui
to affect your suspicions? A. Why, no. 1 saw
him quite often on Miss Griffin’s porch.

Q. Well, when was this?

The Court: Was that before you left
him.
The Witness: No.

About when? A. After I left him.

The Court: Well, what circumstances,
what facts led you to leave him? That is
what Mr. Boardman wants to know. What
did you see or know that caused you to
leave him?

The Witness: Why, I went over there one
Sunday and rung the bell and I waited
fully fifteen minutes before he came to the
door—and his mother and father were out

and I waited fully fifteen minutes before
he came to the door, and when he came I
asked him what kept him so long and he
told me he took his own damn time about
coming and I suspected him of having
someone over there.

The Court: What was said before you
left him?

The Witness: That was why I left him.

The Court: Now, we have the reason why
she left him. She says, he took his own

. damn time. She says she left him be Jause
he said he would take his own damn tim_e
for coming to the door.

The Witness: I didn’t leave him because
of that.
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Q. What other cause did you have for leaving
him? A. Well, he abused me when I was in New
York and when I came home I didn’t have any-
thing to eat.

Q. How long before you separated? A. We
separated January 29, 1926.

Q. Well, how long before you left him in Decem-
ber was it that you were without anything to eat?
A. Why, there was a great many days we would
not—when we didn't have anything to eat.

Q. Now, you suspected him of connection, you
say, with Miss Griffin? A. Yes.

Q. What, if anything, did you see in the sum-
mer of 1925 that confirmed your suspicions or that
caused your suspicions? A. Well, he was on Miss
Griffin’s porch quite early in the summer and then
we saw him—watching him later.

Q. And what was the chief cause of your start-

ing to watch? A. Because we noticed Miss Grif-
fin’s condition.
Q. When did you first notice that? A. In June.
Q. And what was her condition? What do you
refer to? A. Why, I believe she was in a family

way.

Q. She had that appearance? A. She did.

Q. And what watching did you do—or, first,
who watched with you, if anybody? A. My aunt,
Miss McLaughlin.

Q. What was the first time that you watched
with her? A. July seven.

Q. What did you see on that occasion? A.
Why, the Griffin family were out on the porch and
Frederick came out at eleven o’clock with Doro-
thy. They appeared to be pulling each other
across the porch.

113
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Q. Where does your husband live? A. 3 Grove
Place.

Q. And where does Dorothy Griffin live? A. 5
Grove Place.

Q. How far apart are the houses? A. Why, I
should say about four feet or so apart.

Q. What else did you see, if anything, that
night? A. That is all that night.

Q. July seventh? A. Yes.

Q. When did you watch again? A. July eighth.

Q. What did you see then? A. The Griffin
house was dark and at eleven fifteen Frederick
came out with Dorothy and went into his own
home and in a few seconds.later Dorothy came out
alone and stood on the porch for a second and
went in.

Q. Was there anything else that you saw at that
time? A. That is’all.

Q. When was the next time that you watched?
A. July seventeenth.

Q. What did you see then? A. At eleven thir-
ty Frederick came out. His mother called him at
eleven o’clock; she came to the door and called
him. He was with Miss Griffin. The house was
dark. The family were on the porch.

Q. On what porch? A. On the Griffin porch.
His mother called him at eleven o’clock and: he
came out at eleven thirty. That was in the sum-
mer, and from where we were standing it sounded
as though his mother and father were both scold-
ing him when he came into his own home.

Q. Was there anything else that you saw that
ni®ht? ~A. That is all. ‘

Q. Did you see Frederick himself any further?
A. From where we stood we could see him in his
own bedroom. He seemed to be examining the
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side of his face.

Q. Had you seen Dorothy Griffin that night? A.
She came to the door with him.

Q. Were there any lights in the Griffin house?
A. There was a light in the hall and a light in the
back of the house, I suppose in the bedroom, as
it was on the second floor.

Q. Yes. What about the shades? A. The
shades on the bedroom were up, but the shade on
the hall was down. :

Q. And did you see any change of the shade?
A. Why, after he left, I presume Dorothy went to
bed and we waited and then the light went out in
the bedroom, and in -the hall, too.

Q. Well, after July seventeenth when was the
-next night you watched? A. July twenty first.

Q. What did you see then? A. Irederick came
from Dorothy’s and went up to his own porch and
as he did he saw us watching him and he stood
behind his own screen door watching us and we
walked up Greenwood Avenue and when we came
back to Grove Place he was sitting on his porch
and his mother came along and saw us and as she
did she took hold of John Crowell’s arm and I
presume she said something to him and as she got
closer she said, “Frederick, were you waiting for
me?” She said it loud enough that we could hear.

Q. You say he was back of the screen door? A.
Yes, sir.

Q. How could you see him? A. Why, he had a
cigarette and we could see the light of the cigar-
ette where he was standing.

Q. After July twenty-first what happened? A.
Why, we went away then. We didn’t watch any
more, but when we come back on September eighth
Miss Griffin’s child was born.

Doris A. Naylor—Direct.

Q. Did you—

The Court: When did you say you left
him?

The Witness: January twenty-ninth.

The Court: Well, this was all after you
left him?

The Witness: Yes.

The Court: All right.

Q. After that did you ever watch any more? A.
Yes, we watched in October.

Q. When in October? A. The seventeenth of
October.

Q. And what did you see that time? A. We did-
n’t see him come from the house at that time, but
we saw him come from the side of the house, the
passage at the side of the house and go up his
own porch.

Q. When did you see him come—was it—why
did you watch on October seventeen when you had
not been watching before that? A. Well, I did-
n’t really think he would have the nerve to go in
there after what happened.

Q. And why did you watch on October seven-
teenth? A. Because on the evenings he was there
in July the house was always in darkness with the
exception of the light in the hall and the shades
were always drawn nights that we saw him come
out of there and on this particular night the
shades were drawn also and the house was in dark-
ness and we suspected that he was there.

Q. Well, after that did you watch any other
night? ~A. The twenty-fourth of Octobér. = ==

Q. What did you see then? A. We watched
that night and at one o’clock he came out on the
porch and saw us and went back again. They
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kept looking from underneath the shade on the
hall and later we heard sounds at the rear of the
house and at twenty minutes of two he came along
in a taxi and went in to his own home.

Q. You saw him get out of the taxi, did you? A.
I did.

Q. And earlier that evening you had seen him
where? A. He came out at one o’clock.

Q. From where? A. On the porch - of Miss
Griffin’s house.

Q. Did you see her? A. She came to the door
with him. They both saw us and went back.

Q. While you were living with your husband,
did he ever speak to you about Dorothy Griffin?
A. Yes; he did.

Q. What did he say? A. He told me that one
could do just exactly as they pleased with her.

Q. Did he say anything about his relationship
with her? A. He said that no one ever went in
there but himself, that no one ever went with her
but himself.

Q. Did he give any reason? A. He told me that
no fellow would bother with her.

Q. What did you say? A. I asked him what
the attraction was then that he bothered with her
and he said that he felt sorry for her.

Q. Has he ever said anything else to you about
his conduct with her or with any other girl? A.
Why, he has told me of places he went before he
got married.

The Court: No.
The Witness: With fellows.
Q. Has he compared himself with anyone else?

The Court: What—
Q. Has he made any admission to you?

15
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Mr. Worthington: I object to that, you
Honor please.

The Court: You can ask him— Is this
before the marriage? What he did before
the marriage you are asking now?

Mr. Boardman: No. After the marriage.

The Court: Well, after the marriage is
all right; not before.

The Witness: Why, he admitted he was
with someone.

The Court: Is that set up in the peti-
tion?

Mr. Worthington: No.

The Court: You specify one particular co-
respondent, don’t you?

Mr. Boardman: Yes.

The Court: Well, then, you must stick to
that proof except that you can introduce
the fact that he was of loose morals; is that
your idea?

Mr. Boardman: That was the idea.

The Court: All right. You can do that.
(To witness:) Did he say anything to you
about running around with other women?

The Witness: Why, ves; he said he wish-
ed he was free again.

Q. What was that? A. He said he wished he
was free again so that he could go around as he
used to before he was married.

Mr. Worthington: I object to that.
= “~“Mr. Boardman: On the point of charac-
ter, I submit that it is proper.

Q. What did he say, if anything, about—I don’t
want to lead the witness; but—what else has he
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said in an admitting way, or in a way of compar-
ing himself with anyone else in his course of con-
duct? A. Well, when I left him, he told me I had
been with someone else, and so had he, and when
I picked him up on that he said, oh, no, he didn’t
mean that, he didn’t mean that.

Q. And do you remember his ever speaking of—
his Ifela‘ti()nﬁs‘hip' like that with another person? A.
(Witness pauses.)

Q. Have you ever forgiven him for his unfaith-
fulness? A. I have not.

Mr. Boardman: That is all.

The Court: You gentlemen have the
same interest, of course?

Mr. Anderson: No, your Honor, 1 have
not the same interest.

The: Court:\'1T say, you —

Mr. Worthington: I represent the de-
fendant, Mr. Anderson represents the in-
tervenor. I do not think our interests are
the same.

The Court: All right. Go on.

Cross-examination by Mr. Worthington :

Q. Mrs. Naylor, you say you were married on
what date? A. November second.

Q. After your marriage, where did you say you
lived? A. In New York.

Q. Where did you live? A. Number 9 West
84th Street.

Q. And how long did you live there? A. Well,
we lived in New York—

The Court: Don’t go over all that again.
Mr. Worthington : If your Honor please,

17
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I want to bring out—

The Court: If you want to address the
Court, you must rise.

Mr. Worthington: Pardon me. Your
Honor please, I want to bring out the facts
as to the witness’ memory as to these dates.

The Court: It doesn’t seem to me it is
important at all. She says she went to
New York to live and she left him on such
and such a date. Your cross-examination
should be as to whether or not she went and
saw these things she said she saw.

Q. Mrs. Naylor, you said that when you were
living in New York you didn’t have anything to
eat at times? A. Yes.

Q. Was your husband working at that time? A.
He was.

Q. Were you working? A. No, I was not.

Q. How much salary was he making? A. Six-
ty five dollars a month.

Q. Do you know what he did with his salary?
A. Why, he didn’t always bring it all home.

Q. But he brought most of it home? A. I am
positive—I wouldn’t say “most of it”; he always
owed somebody money; he didn’t always bring it
all home.

Q. Now, you said that on July seventh you
watched Mr. Naylor’s house, didn’t you? A. Yes.

Q. And Miss Griffin’s house. What time of the
night were you watching? A. Eleven o’clock.

Q. And you say you saw Mr. Naylor come out

“of the*house? A. I did.

Q. Was it dark at that time? A. At that time
the family was on the porch and the house was
dark.

10
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Doris A. Naylor—Cross.

Q. How do you know it was Mr. Naylor? A.
Well, I certainly know him.

Q. How far away were you? A. Not so very
far. We were standing on Greenwood Avenue op-
posite Grove Place, and there is a lamp post on the
corner of Grove Place and a light shines right
on that porch. I was not mistaken.

Q. About how far away would you say you were
from the house? A. I can’t exactly say just how
many feet, but, we will say from the back of that
room to here.

Q. And when was the next night you say you
watched the house? A. July eighth.

Q. And it was dark that night? A. It was.

Q. Mrs. Naylor, do you know how many
daughters there are in the Griffin family? A.
Yes; three.

Q. Then, at the distance that you were standing,
it might have been any one of the daughters that
came to the door as testified? A. No.

Q. It might have been Mrs. Griffin? A. No; I
was not mistaken. 1 could see her distinctly from
where we stood and I was not mistaken.

Q. When was the next day that you claim you
watched? A. July seventeenth.

Q. And when was the next day? A. July twen-
ty-first.

Q. How do you happen to remember these
dates so well? A. Because every night 1 came
home I wrote these dates all down so that 1 would
have it.

Q. And you have memorized these dates? A. I
remembered them.

Q. Is there any other—is there any other way
by which you remember them? Do you remember
them as being so many days after the fourth of

19
Doris A. Naylor—Cross.

July or— A. No. I wrote my dates down each
night when I would come in after seeing him come
out of there. 1 wrote my dates down and kept
them all.

Q. When was the next time you watched the
house? A. October twenty-fourth—October sev-
enteenth and then October twenty-fourth.

Q. And October seventeenth you testified you
saw Mr. Naylor come out of the house at one
olelock 2 A Yigs:

Q. And come back? A. No. That was October
twenty-fourth. October seventeenth his mother
called him or—rather, no—I have made a mistake
there. October seventeenth we saw him come from
the side of Miss Griffin’s house. We didn’t see
him come out. We saw him come from the side of
Miss Griffin’s house. Oectober twenty-fourth we
saw him come out.

Cross-examination by Mr. Anderson:

Q. Now, Mrs. Naylor, on July seventh when you
first watched him— A. Yes.

Q. —what was it that aroused your suspicions
first? A. Well, we saw Dorothy’s condition.

Q. And why did you connect that with him? A.
Because earlier in the spring and in the summer
he was on their porch a great many evenings with
Dorothy.

Q. And who else was on the porch on those oc-
casions? A. The rest of the family on some occa-
sions.

Q. -And then on July seventh when you first
watched, you were .standing as far away as the
length of this room, is that right? A. Yes.

Q. And then it was about eleven o’clock at
night? A. It was.
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Q. How dark was it that night? A. Why, there
is a lamp post right there on the corner that throws
light over on the porch.

Q. How light would that make it? A. Well,
that would make it light enough for anyone—for
a person to know who they are seeing.

Q. To identify them? A. It does.

Q. And you identified him without any ques-
tion?  A. I did.

Q. And who else did you identify without any
question on that occasion? A. Dorothy.

Q. And was there anybody else that came out
there? A. There was not.

Q. And the light was burning in the hall at that
time? A. It was.

Q. And there was a light inside the house? A.
The house was in darkness.

Q. Except for the hall? A. Except for the hall.

Q. The light from the hall was still lit? A. It
was.

Q. Downstairs—and that is the only light? A.
s

Q. And when he came out in what direction did
he go? A. He went to his own home.

Q. Where, which door? A. The front door, of
course.

Q. The front door of his own home. A. Yes.

Q. So that he came out of the front door of that
house and went into the front door of his own
home? A. He did.

Q. On July eighth what kind of night was that,
that you were watching? A. Well, the same kind
of a night.

Q. Clear? A. Yes, sir.

Q. And what was the situation with respect to

40 the darkness? A. The house was all in darkness
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with the exception of the hall light.

Q. The hall light again was the only thing that
was lit? A. Yes.

Q. And was anybody else home? A. No one
was on the porch.

Q. You don’t know whether anybody was inside
or not? A. Well, I don’t suppose the whole fami-
ly was sitting in the dark.

Q. Well, you don’t know that they were not
there, do you? A. No.

Q. And on July seventeenth on that occasion
there was a light in the hall? A. There was.

Q. Was there a light in any other part of the
house? A. No; there was not.

Q. And you said there was a light upstairs, did-
n’t you, on that occasion, July seventeenth? A.
Yes; in what T supposed to be a bedroom.

Q. In what you supposed to be a bedroom? A.
Yes.

Q. Whose bedroom is that supposed to be?

The Court: Well, that is not important.
She doesn’t know. |

Mr. Anderson: Well, she has testified to
it, your Honor.

The Court: She says that there was a
light in the bedroom up there and she sup-
posed it was somebody’s, but— (interrupt-
ed)

Mr. Anderson: On direct she testified it
was Dorothy’s bedroom.

The Court: Well, she doesn’t know. She
gays she doesn’t. (To witness) Do .you
know whether-it was Dorothy’s bedroom or-
not?




30

Doris A. Naylor—Cross.

The Witness: I couldn’t say whether it

was Dorothy’s bedroom.
The Court: Well, that is the end of that.

Q. Aside from those two lights, on July seven-
teenth, you didn’t see any other light. A. No; I
did not.

Q. And is the kitchen on the side of the house
that you were on or is it on the opposite side?

Mr. Boardman: The Griffin house?
Mr. Anderson: The Griffin house.

A. Why, I believe it is on the side of the house we
were on. I imagine so.
Q. You don’t know? A. No; I do not.

Mr. Boardman: Your Honor please, I
think it would be well to learn, first,
whether she is acquainted with the inside
of the Griffin house.

The Court: Yes, it would be better. (To
witness:) Have you ever been in the Grif-
fin house?

The Witness: No; I have not.

The Court: That is the end of that.

Q. Now, on all of these occasions you say it
was about eleven or eleven thirty that Mr. Naylor
came out? A. Yes.

Q. And on October seventeenth you say that
you didn’t think he would have the nerve to go in.
What did you mean by that? A. Well, after Doro-
thy’s child was born I certainly didn’t think he
would have the nerve to go in there, especially if
he thought I was watching him.

Q. You didn’t know she had a child born, did
you? A. I did.
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Q. How did you know? A. From things we sav
on the line.

Q. You suspected it from things you saw on the
line? A. I did. :

Q. You what? A. I suspected it from things
we saw on the line.

Q. But that is all. A, That is not all.

Q. What else was there? A. Why, I came to
see Mr. Boardman and he had the records hunted
up, the birth certificate, so that I knew there was
a child born.

Q. And you were satisfied of that? A. I was.

Q. And you were also satisfied it was Mr. Nay-
lor that was the father, weren’t you? A. Yes, I
was.

Q. And why were you satisfied of that? A. Be-
-ause if he was not guilty he never would have gone
over to see a girl in that condition as often as he
did and especially with the house in darkness.

Q. He always used the front door, didn’t he? A.
He did.

Q. Now, you say, that on the occasion of Octo-
ber seventeenth he came out of the side of the
house. A. Yes.

Q. Which side, the side you were on? A. Yes.

Q. And was there a door on that side? A. Well,
I don’t really know. He came—appeared to come
from the passageway between the two houses, the
Naylor house and the Griffin house.

Q. So that on that occasion you don’'t know
whether he was in the house or not. A. No, 1 do
not.

g0 i\*'(')\\', on October twenty-fourth you say“you
heard sounds at the rear of the house? A. No.

Q. Dorothy’s house. A. Why, he came out on
the front porch first, October twenty-fourth, and
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saw us and went in again and they watched under
the shade on the hall door and then later we heard
sounds in the back of the house. 1

Q. Then there were lights in the house that
night? A. There were not any lights in the house
except the hall light.

Q. Except the hall light? A. Yes.

Q. What shade were they looking out of? A.
The shade on the hall door, the front door.

Q. It was on that occasion he came—you say
he went around to the rear of the house? A. I
believe he must have come out of the rear of the
house. We heard sounds back there.

Q. You didn’t see him? A. He came up in a
taxi at twenty minutes to two.

Q. You didn’t see Mr. Naylor come out of the
house? A. We saw him step out on the front
porch at one o’clock and he went back again, so
he must have gone out the back to come home—to
come around in a taxi.

Q. But the man that came out on the porch you
are sure was he? A. Positive.

Q. Although you never saw him come out? A.
I saw him come out on the front porch.

Q. You never saw him come out of the house
other than on the front porch? A. No. I saw
him step out on the front porch.

Mr. Anderson: That is all.

The Court: That is all. Have you got
this birth certificate?

Mr. Boardman: Yes, sir. I would like
to offer that at this time.

(Birth certificate marked Exhibit P-2.)

The Court: Let me see it. Go on, Mr.
Boardman.

Mr. Boardman: Robert Monnemacher.
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ROBERT MONNEMACHER, sworn for the pe
titioner.
Direct-examination by Mr. Boardman :

Q. Mr. Monnemacher, where do you live? A.
48 North 19th Street, EastOrange, New Jersey.

Q. How long have you lived there? A. All my
life.

Q. How long? A. All my life, eighteen years.

Q. Do you know Fred Naylor, the defendant in
this case? A. I do.

Q. Where does he live? A. 3 Grove Place.

Q. Do you know how long he has lived there?
A. I don’t know exactly. He has been there quite
awhile.

Q. How many years? A. Well, ever since I
have known him, about ten years or more.

Q. And how long have you known him? A.
About six or seven years, I would say.

Q. Do you know his reputation in the neighbor-
hood?

Mr. Anderson: Your Honor please, I ob-
ject to that. General reputation in a suit
brought for divorce is not proper—on the
ground of adultery. I think that is well
held.

Mr. Boardman: Well, if your Honor
please, I want to limit my question: Do you
know his reputation for chastity or for his
relation with women and girls?

Mr. Anderson: It is exactly the same.

The Court: I will sustain the objection.
You must prove this specific act of “adul-
tery. I have no papers. You haven’t given
me any papers, but I assume your allega-
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tion is confined to adultery with this
woman, Dorothy?
Mr. Boardman: Yes, sir.
The Court: Then you must prove it.
Mr. Boardman: The ]’);1]')91";@';11-0: here.
The Court: All right.
10 : Sk
Q. Do you know this Dorothy Griffin? A. I
do.
Q. Do you know of any peculiar condition that
arose in the summer of 1925? A. I did.
Q. Did you have any conversation with Fred
Naylor about it, or did you hear him talk about it?
A. I heard him talk about it once.

The Court: What did he say?

The Witness: I was in front of Sava-
cool’s store at 95 Greenwood Avenue, and
he came over one night after supper and
told us that Dorothy Griffin had a baby and
that the father was—the father was a mar-
ried man named Smith.

Q. Did Fred say anything more about it? A.
He did not.
Q. Who were present? A. Mr. Savacool, his
30 son, Millard Savacool and William L. Rowe.

Cross-examination by Mr. Anderson:

The Court: That doesn’t prove anything.
The birth certificate that you have intro-
duced shows that this woman had an ille-
gitimate child.

Mr. Boardman: Yes.

The Court: The father is unknown. Now,
all you have proved by this witness is that
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the defendant said that the father was Mr.
Smith. I don’t think it is necessary to
cross-examine on that. That is all.

Mr. Boardman: Well, I recognize that
this testimony, like that of some other wit-
nesses that I have here, is either hostile, or,
at least, very weak, but this, at any rate,
indicates Fred Naylor’s knowledge and in-
terest in the matter.

The Court: Well, it seems quite clear to
me— Of course, it has already been proven
that this woman is immoral, there is no
doubt about that, because she has had an
illegitimate child, but, unfortunately, you
have got to prove that this man was the
father to sustain your case.

Mr. Boardman: I appreciate that. That
is all. Miss McLaughlin.

LILLY McLAUGHLIN, sworn for the petition-
er.

Direct-examination by Mr. Boardman :

Q. Miss McLaughlin, where do you live? A. 97
Greenwood Avenue, East Orange.

Q. And are you related to the petitioner? A.
What is that?

Q. Are you related to the petitioner? A. Yes,
sir. I am her aunt.

Q. You knew of her marriage, did you? A.
What is that? : A

Q. You knew of her marriage? A. Yes; I did..

Q. To Fred Naylor, the defendant? A. Yes.

Q. Have you ever seen her in New York? A.
Yes: Lodid.
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Q. And found her living there with her hus-
band? A. Yes.

Q. As husband and wife. And how many times
did you visit her there? A. Three times.

Q. And when did she come from New York, if
you know? A. Well, it was about December thir-
teenth.

Q. And where did she come to? A. To my
home, 97 Greenwood Avenue.

Q. East Orange, New Jersey? A. East Orange,
New Jersey.

Q. And she has been living with you since that
time? A. Ever since.

Mr. Anderson: What is the answer?
The Witness: She has been living with
me ever Ssince.

Q. In the summer of 1925 did you see Dorothy
Griffin? You know Dorothy Griffin? A. I do.

Q. Did you hear or notice anything unusual
about her? A. Why, ves.

The Court: You need not prove the birth
of the child. We have established it by the
Mr. Boardman: 1 was just leading up.

Q. When you did, what did you do after that?
A. Why, we watched—well, that evening I sat on
the porch, you know, and I saw—do you mean
that?

Q. Yes. And when? A. I saw

Q. When did you first watch? A. On the
seventh of July.

Q. What did you see at that time? A. Why, I
saw the Griffin house was dark and 1 saw Fred-
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erick Naylor and Dorothy come out on the porch,
and then Frederick was on his own porch and they
both put their hands out and they seemed as
though they were trying to catch each other across
the ends of the porch to pull each other back and
forth, but I don’t believe they could reach. It
was just about four feet apart.

Q. Is there a railing around each porch? A.
There is a railing at the end of each porch.

Q. And the fronts of the houses are even with
each other, are they? A. Yes.

Q. And the porches even with each other? A.
Yes.

Q. What else, if anything did you see on the
seventh of July? A. Well, I guess that was about
all that I saw them come out and just take hold
of their hands and pull back and forth as I said
they did—reached their hands out.

Q. Before this, do you remember anything that
happened about the end of June, the last days in
June what did you see that had any bearing on
this? A. Why, on the twenty-ninth of June I saw
Dorothy Griffin cross the school yard.

Q. Where were you? A. 1 was on my own porch
right opposite the school yard.

Q. Yes. The school is— A. Is right—

Q. —on what street? A. On Greenwood Ave-
nue right opposite my home.

Q. On the corner of Greenwood Avenue— A.
Yes; and Williams Street.

Q. And is William Street the next street to
Grove Avenue? A. To Grove Place.

Q. To Grove Place, and Grove Place runs from
what street? A. From Greenwood Avenue up to -
Grove Street. It runs the same as William.

Q. And you on your porch—which side of
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Greenwood Avenue is your house? A. Why, it is
on the west side.

Q. The school is on the east side? A. East
side.

Q. And what did you see at that time? A.
Why, I saw Dorothy Griffin cross the school yard
about eight o’clock; she went across toward Nine-
teenth Street, and I was still sitting on the porch
about eleven o’clock when she came back again
and she went over to her own home.

Q. And what did you notice? A. Well, I no-
ticed that she was in a family way.

The Court: Well, you need not go over
that.

Q. Well, who was with you or near you at that
time? A. Why, my niece, Doris Naylor, was with
me.

Q. And anyone else? A. And Mrs. Savacool
was on the porch next door.

Q. Hers 1s also on Greenwood Avenue? A.
Yes; it is right next door.

The Court: When did you see, if you did
see, Dorothy with this defendant? When
was the first time you saw them together,
after the incident you have testified to?

The Witness: Oh, on the seventh of July.

The Court: Well, you told us about that.

The Witness: Yes. Then on the eighth
of July, the Griffin house was in darkness,
except the light in the hall and I saw Doro-
thy Griffin and Fred Naylor come out and
Frederick went into his own home.

The Court: What time was that?

The Witness: That was about eleven fif-
teen.
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The Court: Yes. You saw them botl
come out of the house and Naylor went in
to his own house.

The Witness: Into his own home, anc
Dorothy went and stood in the dark a little
while and then she went into her own home.

The Court: Yes. Now, when was the
next time you saw them?

The Witness: Well, on the seventeenth
of July.

The Court: Well, what happened then?
What did you see then?

The Witness: Well, that time it was
about eleven o’clock and Mrs. Naylor came
to her front door. There was a screen on
it and—

Q. You mean, Mrs. Naylor, the mother? A.
Fred’s mother and I heard her call Frederick and
we walted fully half an hour. I guess it was half
past eleven when Frederick came out of the Grif-
fin home and he went into his own home. And
then we heard voices upstairs, and it sounded as
if his mother was scolding, the way her voice
sounded, and then his father, we heard his voice,
and then we saw Frederick in his own bedroom.
There is a window at the side and one at the back
and we saw him at the side, looking at the mirror
and he had his hands up to his face.

Q. When did you next see them? A. On the
twenty-first of July he came out of the Griffin
home and he saw my niece and 1 watching
and he went into his own home and he stood«be-
hind the screen door and he was watching us.
We could see the light of his cigarette in the dark-
ness, and then he walked—we walked down Green-
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wood Avenue and just as we came back again and
was crossing Grove Place, we saw his mother com-
ing from Grove Street and she had John Crowell
with her, her son-in-law.

Q. She was coming from Grove Street on what
street? A. On Grove Place, coming toward her
own home, and when she saw my niece and I cross-
ing Grove Place at Greenwood Avenue she stopped
and she just caught John Powell by the arm just
like that, as if she was surprised, you know, see?
So, and then when she came up to the porch she
said, “Oh, Frederick, were you waiting for me?”

Q. And what, if anything, did you see or hear
after that, that night? A. Well, we didn’t see
anything after that until—it was—Dbecause I went
away on my vacation for the month of August,
and I think Frederick went away the latter part
of July, and T went away for the month of August
and I came back on the seventh of September, and
then on the eighth of September, I believe, Doro-
thy’s baby was born, and then I didn’t—I didn’t
watch them any more until the seventeenth of Oc-
tober.

Q. And why did you watch then? A. Well,
just as my niece has said, we didn’t think that he
would go in there after what happened—afraid he
would be suspected.

The Court: What did you see on the
seventeenth ?

The Witness: Why, on the seventeenth I
saw him come through the passageway from
Griffin’s home and he went up on his own
porch and went in the house.

Q. What later day did you see anything? A.

Lilly McLaughlin—Direct.

On the twenty-fourth of October I saw him come
out the front door and they must have seen us and
he jumped back again and went into the house.
He had on a gray overcoat and a black derby, and
we waited and saw them look—Dorothy and Fred-
erick look under the shade on the hall door, front
door, and we waited quite a while and then we
heard a noise in the back as if there was a door
and voices, and then, about twenty minutes of two,
an Orange taxi drove up to the door and Frederick
got out. He had a gray overcoat and a black der-
by on and he got out and went into his own home.

The Court: Well, is that all?
The Witness: That is all T know.
Mr. Boardman: All right.

Cross-examination by Mr. Worthington :

Q. Miss McLaughlin, could you see the Naylor
house from your porch, the porch of your house?
A. No. Not from my porch, but I stood on Green-
wood Avenue right opposite Grove Place.

Q. And could you see the porch? A. 1 could.

Q. Of both houses? A. I could see both houses.

Q. Could they see you? A. Why, certainly they
could see me. There was a large tree there. We
tried to stand behind that tree, but they could see
us if they looked.

Q. You said that on the seventeenth you saw
Mr. Naylor, the defendant, come out of the alley.
Do you know that he was in the house on that
evening, on the seventeenth day of October he
came out of the Griffin alley way? A. I couldn’t
say whether he was in the house, but he came out
and he went up on his own porch and went in the
house, but he always came out—when he did come
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out, he always came out so fast, he would rush up
. the stoop and stumble sometimes on the steps, he
was going so fast.

Q. On October twenty-fourth you have testified
that he came out on the porch and went back. A.
I have.

Q. And then you saw him and Dorothy Griffin
looking under the shade? A. Yes, sir.

Q. How much of a space between the bottom of
the window and the opening did they leave? A.
Why, I guess there was a space about that big un-
der the shade and they would raise it and peak
under.

Q. How far away were you?

Mr. Anderson: Well, *‘that big” about
eight inches, would you say?

The Witness: Let me see.

Mr. Anderson: (Indicating eight inches.)

Mr. Boardman: All right.

Q. Could you see their faces from where you
were standing? A. I could, because there was a
light in the hall.

Q. The light was in back of them? A. In back
of them, yes, and a lamp post was on the corner,
by the porch, yes.

Q. You are positive you saw both of their faces
looking out through— A. I am.

Q. —through—underneath the curtain? A.
Yes.

Q. You testified that you went to New York to
call on your niece on three occasions? A. Yes,
sir.

Q. Is that right? A. That is right.

Q. They were living in a furnished room? A.
Furnished room.

Lilly McLauglin—Cross.

Q. Did you approve of this marriage when it
took place?

The Court: What is that?

A. Why, certainly.

Mr. Worthington: I asked whether she
approved of this marriage when it took
place.

The Witness: Approved of it?

The Court: No. Do not answer it.

Q. Miss McLaughlin, did your niece inform you
that she was going to get married? A. She did

not.

Q. When did the marriage take place? A. She
didn’t inform me that she was going to get mar-
ried.

Q. She went to New York without your con-
sent? A. She went to New York without my con-
sent. Frederick said he was going to take her
to a dance to the Women’s Club, I believe it was.

Mr. Worthington: That is all.
Cross-examination by Mr. Anderson:

Q. Miss McLaughlin—

The Court: I do not see, Mr. Anderson,
why your interest is antagonistic to the de-
fendant at all. You are both trying to
prove that he was not the father of this
child.

Mr. Anderson: No:; I am not- interested
in that—Yes, -yes; that is— A

The Court: Well, then, your interests

are the same.
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Mr. Anderson: Well, mine goes even fur-
ther than that.

The Court: I do not see how it can go
any further. I will allow you to cross e -
amine this witness, and after this, either
one or the other must cross-examine for
both.

Q. Miss McLaughlin, do you know how long the
sriffins and Naylors have lived next door to each
other as next door neighbors? A. Well, I really
do not, but I believe Frederick has lived there the
best part of his life.

Q. How long have you lived in that neighbor-
hood? A. Four years.

Q. And since you have lived there they have
lived next to each other continuously? A. Yes,
SiT.

Q. Do you know whether or not they visited
each other prior to the marriage of your daughter?
A. She is my niece.

Q. Or, your niece. A. Why, yes, sir.

Q. They did, did they not? A. They did.

Q. And after his marriage to your niece, he dis-
continued going over there, didn’t he? A. Well,
I don’t know whether he did or not.

Q. You really don’t know whether he did or
not? A. No; but I saw him on the porch early in
June.

Q. Now, on the first occasion that you saw them
reaching across the porches, trying to reach each
other’s hands, did you consider that as indiscrete
for a married man?

By the Court:

Q. It doesn’t make any difference, it calls for
a conclusion. A. Why, no.
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Q. There was no fault you had to find with the
conduct. of either party? A. No. But I only
wanted to prove that he was in the Griffin home
and that is what I saw when he came out.

Q. And on any of these occasions did you see
anything that you did feel was indiscrete? A. No.

The Court: Dont you think it is slight-
ly indiscreet to leave an unmarried
woman’s house at two o’clock in the morn-
ing?

Mr. Anderson: Certainly it would be,
your Honor, if the family was not home,
but there is no such fact been proved here.

The Court: All right.

The Witness: The house was in dark-
ness, as if the family had retired.

Q. And this conversation on October seven-
teenth between the mother and Mr. Naylor, where
did that take place? A. October seventeenth?

The Court: Yes.
Mr. Boardman: That is not the date.

Q. When was the date of that conversation? A.
That was July, wasn’t it? No, no, that was July
twenty-first.

Q. July the twenty-first? A. Yes, 1 believe.

Q. And what was that conversation—well,
where were you when that conversation was held?
A. Why, I was right on the corner of Greenwood
Avenue and Grove Place crossing and I just reach-
ed the other side when she reached her own door
and she said to Frederick, “Oh, are you waiting
for me?” | |

Q. And. you were visible right there at that
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time, weren't you? A. Yes; she saw us; she saw
us and she came down the block with John Crow-
ell?

Q. And you saw her? A. I did.

Q. And did you speak? A. Why, no, I didn’t
speak to her.

Q. Did you ever speak to her? A. I did.

Q. And when had you spoken to her last? A.
Well, now, I really don’t remember when I spoke
to her last. It is some time since I have spoken
to Mrs.— (interrupted)

Q. Did you visit the Naylor home when your
niece was married to Mr. Naylor and living with
him? A. I was not a visitor at the home, but I
went over the evening that she suspected that he
had somebody in the house and' I went over and
I told Mrs. Naylor and Mr. Naylor how he had
been treating her.

Q. That is, as to what you thought was his un-
fair conduct towards his wife; is that it? A. Yes.

Q. And what did they say? A. Well, I don’t
just remember the conversation we had at the
time, but I do remember Mrs. Naylor saying to
Frederick, “Oh, how could you, Frederick?’ And
he hung his head.

Q. And did you speak to the Naylors after that?
A. Well, I think I have spoken to Mrs. Naylor in
the grocery store.

Q. When you were sleuthing around the resi-
dence, did you ever run into them on any other
occasion? A. No; I don’t think I did.

Q. Do you know whether or not they were pres-
ent on any of these dates that you have mention-
ed? A. Who, the Naylors?

Q. The Naylors. A. Present where, in the

40  Grifin home ?
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Q. In the Griffin home or in their own home
A. 1 don’t know, but I shouldn’t—I wouldn™
think they could be, when the house was in dark
ness.

Q. Were there any people on the street while
you were on the opposite side of the street? A. 1
didn’t see anybody on the street, but I saw Mrs.
Lewis in the window on the corner house, number
2 Grove Place.

Q. And you don’t remember seeing anyone on
the street corner or in front of the Naylor or Grif-
fin home other than the parties you testified to;
is that right? A. I don’t remember.

Q. No one else? A. Well, I don’t remember.

Q. Now, on these occasions—on these occasions
you heard the description of the weather condi-
tions which was given by your niece. Do you re-
member whether that was correct? A. Well, I
think it was correct. j

Q. And every night it was a dark night? A. No,
it was not a dark night.

Q. What was the condition of the night? A.
Why, as she said, the light on the corner lit up
the block—Ilit up the corner right there and would
show up the two porches.

Q. That is, the night was dark but the porch
was lit? A. No; it was not a real dark night; it
was not so dark that I couldn’t see.

Q. So, if there had been anyone else on the
street, you would have seen them, wouldn’t you?
A. Naturally.

Q. You don’t remember seeing anybody? A.
No; I do not. ke o

Q. Now, on these occasions, how long did you
stay out in front of the houses there with your
niece? A. Well, I generally went out around ten
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or half past ten and I waited until I saw them and
the last night we saw them 1 stayed out until twen-
ty minutes to two.

Q. How many occasions were you out there that
you did not see them? A. Well, I really can’t tell
you how many times.

Q. Well, they were innumerable, were they not?
A. No; they were not so many when we were out
that I did not see them.

Q. Would you say there were a dozen? A.
No; I don’t think so. I couldn’t tell you exactly.

Q. There were quite a few though, weren’t
there? A. No; not quite a few.

Q. Well, how many? A. Well, T guess about
four or five times that I didn’t see them.

Q. That is all you remember being out there
when you did not see omne -or the other? A.
Yes

Q. So there were just as many times that you
were out that you did not see them as there were
that you did? A. Yes; when I would see the
shades all drawn down on the house and just the
light in the hall, then we thought, well, that would
be a good night to watch; we suspected that he
was there.

Q. And who else, lived with you, Miss MclLaugh-
lin? A. My sister.

Q. Yes. Is she in court? A. She is not.

Q. Did she ever do any of this detective work?
A. She did not.

Q. Why didn’t she?

The Court: Don’t answer that question.
Mr. Anderson: That is all.

(Short recess.)
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Mr. Boardman: Before we go any fur
ther, I would like to have a correction made
in the matter of dates. T will recall the pe-
titioner to ask her the year in which these
watchings occurred.

DORIS NAYLOR, recalled.
Direct-examination by Mr. Boardman :

Q. What year was it in which you watched with

your aunt? A. 1926.

Q. And all these dates in July and October are
of that year? A. Are of 1926.

The Court: All right. Anything fur-
ther?

Mr. -Boardman: Mrs. Lewis, take the
stand.

BERTHA M. LEWIS, sworn for petitioner.
Direct-examination by Mr. Boardman :

Q. Mrs. Lewis, where do you live? A. 13
Greenwood Avenue, East Orange.
Q. And where did you live in the summer of

1926? A. 2 Grove Place, East Orange.

Q. While you lived there did you ever see Mrs.
Naylor and Miss McLaughlin? A. I did.
Q. In the late evening? A. I did.

_Q. Can you tell about what times, what dates?
A. I couldn’t say in regard to the date. It was
late in the evening and I couldn’t say about the
date, because 1 was not interested.
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The Court: About when?

The Witness: I couldn’t say about the
date. It was late in the evening.

The Court: Was it in the summer?

The Witness: Yes.

The Court: All right.

10

Q. Your house was on the corner, wasn't it? A.
It was at that time.

Q. Yes, I mean at that time. And is there a
street light there? A. Yes. There was.

The Court: What did you see?

The Witness: Well, nothing, only Mrs.
Naylor, Jr., and her aunt standing on the
corner, but it meant nothing to me.

The Court: Is that all?

Mr. Boardman: That is all.

The Court: Well, that is all.

Cross-examination by Mr. Anderson:

Q. Mrs. Lewis—
The Court: Why, there is not any cross
examination on that.
Mr. Anderson: I just wanted to bring
out what kind of light it was.

Q. What kind of light was that? A. I believe
it is a gas street light.

Mr. Anderson: That is all.

The Court: That is all.

Mr. Boardman: Your Honor please,
these witnesses are naturally hostile, but I
have called Mrs. Griffin, the mother of
Dorothy Griffin.

Jennie Griffin—Direct.

The Court: All right.

JENNIE GRIFFIN, sworn for the petitioner.
Direct-examination by Mr. Boardman :

Q. Where do you live, Mrs. Griffin? A. 5 Grove
Place, East Orange.

Q. And how long have you lived there? A.
About eleven years.

Q. What family lived next door? A. Mrs. Nay-
lor.

Q. To the east? A. Mr. Naylor, Mrs. Naylor
and Frederick.

Q. Who are there in the Naylor family living
next door? A. Mr. and Mrs. Naylor and Freder-
ick Naylor.

Q. And who are there in your family? A. I
and my husband and Dorothy and Elizabeth and
Jane.

Q. Now, yvou knew Dorothy’s condition in the
summer of 1926, didn’t you? A. Yes.

Q. Did you call a physician? A. At the time.

Q. About what month? A. September.

Q. Well, wasn’t there—no physician until Sep-
tember? Didn’t you have any physician Dbefore
then? A. No.

Q. What did Dorothy say as to the father of the
child?

Mr. Anderson: I object to that.
The Court: No, I will allow it.

Q). It incriminates no one in this case. It is. a
party outside of this-action entirely.

Q. Whom did she say was the father of the
child? A. That I refuse to answer.

40
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The Court: You will have to answer.

Mr. Anderson: Your Honor please, per-
haps the party testifying would incrimin-
ate not only herself but another party, and
I think that under the cases it has been
held that where testimony will incrimin-
ate— (interrupted) _

The Court: It wouldn’t incriminate this
woman.

Mr. Anderson: It would, if she did not
disclose— (interrupted )

The Court: If she says Mr. Jones or Mr.
Smith is the father of the child, why, then,
1 suppose you will have to get Mr. Jones
and Mr. Smith to find out what he says
about it.

Mr. Anderson: I feel that for the pur-
poses of this case the answer, “It was some
other,” should suffice and I would like to
have it rest that way.

Mr. Boardman: Your Honor, I am per-
fectly willing at this point the room should
be cleared if that is any help, but 1 call for
an answer.

The Court: The defense in this case is
that this man, Naylor, is not the father of
the child. Well, there is a child and there
must have been some father. Now, if you
want to clear Naylor, you must indicate
who else was the father.

Mr. Anderson: That would be true, your

Honor, if they had proved that there were

any facts which would raise the presump-
tion of his being, but the facts which have
been proved, all point practically at the
time of the birth and therefore there is no
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presumption at all on the basis of any facts
which are already in the case that he was
the father of the child or that he knew any-
thing about the child until the testimony
that there had been a child born, when he
made such a statement. He couldn’t have
been the child’s father from the standpoint
of the testimony which is in, which is the
only testimony before your Honor of his re-
lationships at a period so there is no such
presumption.

The Court: I will reserve decision about
that until after luncheon and think it over.
Go on. Is that all you want to ask her?

Q. Well, I was going to ask further of you
about what talk you have had with Fred Naylor.
A. None whatever; never spoken to him since he
was married, except to say “How do you do?” to
him when he passed.

Q. Mrs. Naylor, or his mother, assisted you, or
helped at the time of the— (interrupted) A. No;
she did not.

Q. She was at your house, wasn’t she? A. No.

Q. Who did assist? A. T and the doctor.

Q. And who was that doctor? A. Dr. Stout.

Q. That was in September? A. In September.

Q. What did Dorothy say about it in Septem-
ber? A. Nothing. Didn’t tell me until the day
the child was born.

The Court: Did she tell you who the
father was?
" " "The Witness: Yes.
The Court: And you say
The Witness: It is not Frederick
lor.
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Q. Have you known of other men attending on
your daughter? A. Noj; she has not had other
men at all.

The Court: She must have had, accord-
ing to your own theory. She must have
had one.

The Witness: Just this one gentleman,
ves, in her life.

Q. How many times have you seen Fred Naylor
in the house? A. In our house?

Q. Yes. A. He has not been in since three
years—

The Court: Wasn’t he there in July—

The Witness: He was not in our house
in three years next January—next Septem-
ber. In the spring I had an occasion to
go out with Mrs. Naylor and Frederick and
my oldest daughter, Dorothy, to the ceme-
tary in her old Ford car. The reason I
know, I was making two spring coats for
my daughters for Easter, and after we
came back he came in the house at .dinner
and that is the last time he has been inside
the house. My daughter is wearing one of
the spring coats now, if that makes any
difference.

The Court: I shouldn’t think this was
any laughing matter for a mother who
should have some respect for the morals of
her daughter.

The Witness: Well, your Honor—

The Court: No. You need not argue
with me,.

The Witness: T am not laughing.
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The Court: You should not. This is :
very serious matter for your daughter’s rep
utation, at least.

Have you any further questions?

Q. What occasion for association or familiarity
was there between your daughter and Frederick
Naylor in former times? A. Oh, they saw each
other, talked to each other from one porch to the
other and when he was getting the cars or some-
thing like that, talking. He had her out to a
dance once.

Q. There was a time when he was a frequent
caller, wasn’t there? A. Never a frequent caller,
just come in as a neighbor.

Q. One period he was a caller? A. No, never
no steady caller; no.

Mr. Boardman: Cross-examine.
Cross-examination by Mr. Anderson :

Q. Mrs. Griffin, did your other daughters—
were your other daughters keeping company dur-
ing the period you mentioned? A. Yes, sir.

Q. Both of them? A. No, one.

Q. One of them? A. Yes.

Q. Who was the man that was calling on one
of them at that time? A. A young man by the
name of Gordon Stevens, who looked very much
like Frederick. In fact, one evening I went to the
door and spoke to him as Frederick. I first
thought it was he.

"Q. And where does he live? A. Well, he lives
in East Orange on Munn Avenue. :

Q. Do you know where he is now? A. In col-

lege.,
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Q. Did you ever hear anybody comment upon
the fact that they looked very much alike? A.
Yes; we did in our own home. My daughter and
all of us thought he put us so much in mind of
Frederick; he had a long chin and looked very
much like him.

Mr. Anderson: That is all.

The Court: That is all, madam.

Mr. Boardman: Mrs. Naylor, the mother.
Mrs. Ethel Naylor.

ETHEL NAYLOR, sworn for the petitioner.
Direct-examination by Mr. Boardman :

Q. Mrs. Naylor, where do you live? A. 3 Grove
Place, East Orange, New Jersey.

Q. How long have you lived there? A. Twenty
two years last April.

Q. Your family consists of whom? Who lives
there? A. My husband, my daughter who is mar-
ried now, she is not home, she was there, and my
son; my daughter does not live home; she has her
own home now.

Q. Does your daughter’s husband live with her?
A. Why, certainly. You mean my own daughter
—I said—

Mr. Anderson: I beg vour pardon. Did
yvou ask if her own daughter—

The Witness: I don’t understand the
question.

Mr. Anderson: 1 object.

Mr. Boardman: I am simply asking
about who lived there, and I understood
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you to say yourself and your husband anc
your Son.
The Witness: Yes.

Q. And also a daughter? A. She did live there
until her marriage three years ago.

Q. Oh. A. That was our family, I understood
you to ask.

Q. And what is the name of your son-in-law,
yvour daughter’s husband?

Mr. Boardman: My purpose, your Hon-
or, is with reference to the allusion that has
already been made in the testimony of pe-
titioner—what is the name of your

Mr. Anderson: What allusion?

The Witness: What has that got to do
with it?

Mr. Boardman: Why, the allusion of
Mrs. Naylor coming with John Crowell.

The Court: All right.

Q. That is your son-in-law, is it, John Crowell?
A. John Durant Crowell.

Q. Who lived next door to you on the west? A.
Why, the Griffins were on the west side.

Q. And the Griffin family consists of whom? A.
Mr. and Mrs. Griffin, Elizabeth, Dorothy and
Jane.

Q. And you, of course, observed Dorothy’s con-
dition last summer or the summer of 1926? A. I
did.

Q. And did you speak to your son about it? A.
Not u.nﬁJ, I guess, the child was born, I think I

spoke to him about it.
Q. And what did you say? A. I told him that
I heard that Dorothy had a baby.
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Q. What did he say? A. And, of course, he
was—he says,—well, he had seen Dorothy at a dis-
tance, and of course, he didn’t—he didn’t surmise
much, as a boy that age would.

Q. Under your observation, how much had Fred
associated with Dorothy? A. He never associated
with Dorothy my—that is to associate with her,
no, never, and he has not been to their house for
about three years and a half, and I think, at that
time, around that time, it was in the winter, Doro-
thy gave him an invitation to a sorority dance and
he went with her, but as to associating with Doro-
thy and taking her out he never did, never.

Q. Was Fred interested in any other of the girls
in the Griffin family? A. He was never interest-
ed in any of the girls of the Griffin family.

Mr. Boardman: That is all. Cross-ex-
amine,

Mr. Anderson: That is all.

The Court: That is all, madam.

Mr. Boardman: Mrs. Savacool.

30 SUSY SAVACOOL, sworn for the petitioner.

Direct-examination by Mr. Boardman :

Q. Where do you live? A. 95 Greenwood Ave-
nue, Kast Orange.

Q. And do you or your husband keep a store?
A. We do.

Q. What is the location of that? A. On the
same street. That is 91.

Q. Is it near Grove Place? A. Yes; only one

40
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house between the store and Grove Place, that is
Mrs. Lewis'.

Q. Are you acquainted with the Naylor family?
Do you know the Naylors? A. I am in a casual
way.

Q. They are customers at your store? A. Yes.

Q. Are you acquainted with the Griffins? A. I
am, in the same manner.

Q. Do you remember a night, late in 1926, late
in June, sitting on your front porch, as has al-
ready been testified by Miss McLaughlin, do you
remember seeing Miss Griffin cross the school lot?
A, T do:

The Court: Was anybody with her?
The Witness: What is that, sir?
The Court: Anybody with her?

The Witness: No.

Q. Did you notice her condition?  A. I did.

The Court: Don’t bother with that. You
have proved it overwhelmingly, about the
condition, the baby.

Q. Since that time, what conversation have you
heard from Fred Naylor, or in the presence of
Fred Naylor?

The Court: About what?
Mr. Boardman: About the child of Doro-
thy Griffin.

A. Why, nothing more than what has been stated
here before.

The Court: Did Fred Naylor say any-
thing to you about the paternity of this
child?
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The Witness: He did not.

Q. Well, did you hear any conversation in a
group of which he was one? A. Why, not—

Q. (Continuing) About this? A. Not especial-
ly about the child.

10 The Court: What?

Q. Well, what did he say, as near as he came
to it? A. Well, I don’t remember now.

The Court: Was the subject of the child
discussed ?

The Witness: Well, not in my presence.

The Court: Well.

The Witness: That was discussed on the
outside, but I was not there.

The Court: Well, if you were not there,
you cannot testify.

Mr. Boardman: That is all.

Mr. Anderson: That is all.

The Court: That is all.

Mr. Boardman: Millard Savacool.

30 MILLARD SAVACOOL, sworn for the petition-
er.

Direct-ezamination by Mr. Boardman :

Q. Mr. Savacool, you are the son of the last wit-
ness, are you? A. I am.

Q. And live on Greenwood Avenue, Kast
Orange? A. I do.

Q. Do you know Fred Naylor? A. I do.

Q. How long have you known him? A. A good
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Q. You have been around with him a good deal,
haven’t you? A. I have.

Q. Have you heard him talk about this child of
Dorothy Griffin? A: He passed a remark in front
of me about the child being born, it was a boy, it
weighed nine pounds and the father’'s name was
Smith.

Q. And what else have you heard him say about
the child? A. I believe that is all I heard him
say about it.

Q. Well, what else have you heard said in Fred’s
presence? A. About the child?

Q. Yes. A. There is nothing that I remember
about it, because right after that there he was not
around very much.

Q. When was this? A. The date?

Q. Yes. A. I couldn’t say. It seems to me it
was right after the child was born. :

Q. September, 1926? A. It was in 1926, T know.

Q. You used to go with Fred Naylor a good
deal, didn’t you? A. I did. We had a club and
we belonged together.

Q. And you still go with him? A. No, he does-
n’t come around any more at all.

Q. When. did you drop off your acquaintance?
A. It was after the child was born. As I say, he
didn’t show up any more.

Mr. Boardman : Cross-examine.
Mr. Anderson: That is all.
The Court: Now, I don’t want to hear
any more testimony that he said that the
father was Mr. Smith, because that doesn’t
mean anything from my standpoint. It is
really against you.
Have you anything else?
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Mr. Boardman: Well, I will call Mr.
Long. Edward Long.

EDWARD LONG, sworn for the petitioner.

10 Direct-examination by Mr. Boardman :

Q. Mr. Long, where do you live? A. At 10
North 18th Street.

Q. And how long have you lived there? A.
Why, I have lived there at that present residence
only a few months, but I have lived on Beam
Place for four years and in East Orange seven
vears. ‘

Q. How long have you known Fred Naylor? A.
I will say, close to five years, six years.

Q. And you have gone with him quite a good
deal? - A, Why, no, not so mueh. I met him at
school and going around at school. That is about
all I knew of Fred Naylor. I have seen him on
the street.

Q. You know where the Naylors live, of course.

Q. You know where the Griffins live. A. Yes.

Q. Next to each other. What do you know, if
anything, about Fred Naylor’s calling on Dorothy
Griffin? A. Why, after—in the spring of this past
yvear I met Fred and he told me that he had gone)
to the Griffin house to play cards. That was all.
He admitted being in Griffinsg’ home.

Q. When was it that he said this to you, about
when? A. Oh, in the spring.

Q. Of this year? A. Spring of the past year.

Q. 220 or:’267 A 1927,

Q. 1927. And he alluded to what period being
there to play cards? A. Why, at the period in
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question. Of course, I hadn’t known anything

about the condition of the girl at the time, but h¢
told me of the charges that were being brought uy

and he said that at the time in question he did

go in the house to play cards, but I don’t remem-
ber whether he said anyone was present or not,
now. :

Q. You don’t remember whether he said any-
thing about what? A. Whether there was any-
one else there—who was there.

Q. Well, he didn’t speak as though he was talk-
ing about something three or four years ago, did
he? A. Why, no. He seemed to be talking of
the time in question.

Q.. 19267 " A 1926.

Q. Have you ever heard him say anything about
Dorothy Griffin’s baby? A. Why, the only thing
he said to me, he said there was a child born, but
the father was unknown and it was a matter—
First, he said it was unknown, then he said it was
a married man in Irvington or Maplewood, I don’t
remember which now, it was a married man, and
didn’t give out his name.

Mr. Boardman: That is all.

Mr. Anderson: That is all.

The Court: That is all.

Mr. Boardman: I would like to ask an-
ther question of Mrs. Griffin.

JENNIE GRIFFIN, recalled.

Direct-examination by Mr. Boardman :

Q. Who is providing for the support of that
child? A. Why, the father.

40
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Mr. Anderson: I object to that, your
Honor.

The Court: No. I will allow it.

Mr. Anderson: I object on the same
ground as the other objection.

The Court: Well, ask her the other way.

Mr. Anderson: There has been no parent-
hood of the child proven.

The Court: Is IFred Naylor supporting
this child?

The Witness: No, sir.

Mr. Boardman: That is all, with the ex-
ception of Mr. Savacool, who was to come
at two o’clock.

The Court: Well, what is he going to
say? :

Mr. Boardman: He overheard, if I un-
derstand it, the same conversation that
Millard Savacool heard.

The Court: Well, Mr. Boardman, it
seems to me that you are putting in evi-
dence that is against your own case, be-
cause these witnesses have all testified that
someone other than Naylor was the father
of this child and I do not see why you want
to multiply that.

Mr. Boardman: No.: Your Honor will
recognize, 1 think, that the situation is a
peculiar one, where many that might be
supposed to be able to testify are neverthe-
less hostile, but, such being the case, that is
our case, and, of course, my main reliance
for corroboration is on Miss McLaughlin
who has already testified.

The Court: All right. Well, go on.

Mr. Anderson: Your Honor please, I will
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move for a dismissal of the case, on the ba
sis of the case of Luderitz against Luderitz,
in 88 Equity, 103.

( Discussion.)

The Court: I will deny the motion. Let
the defense proceed.

Mr. Worthington: Mr. Naylor, Junior.

FRED NAYLOR, JR., sworn for defendant.
Direct-examination by Mr. Worthington :

Q. Mr. Naylor, you are the defendant in this
suin? A T am.

Q. And the husband of Doris Naylor? A. Yes,
Sir.

Q. Mr. Naylor, did you ever have any illicit re-
lations with Dorothy Griffin? A. None.

Q. Did you ever have any illicit relations with
Dorothy Griffin on the occasion mentioned by the
petition? A. I never had any.

Mr. Worthington: That is all. Cross-ex-

amine.
The Court: Well, wait a minute.

Eramined by the Court:

Q. How often in 1926 did you go and see Doro-
thy? A. I have not been in their house for over
two years.

Q. There is testimony here that you were seen
in that house in July, 1926, and also twice ifi Oc-
tober, 1926. What do you say to that? A. In July,
1926, T was working for the American Coin Lock
Company practically the whole month of July, I
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was in Philadelphia working at the Sesquicenten-
‘nial.

Q. How about October seventeenth and twenty-
first? A. I have not been in that house.

Q. You were not in that house? A. No, sir.

Q. You heard the witness say that you came out
on the piazza and then went back and arrived sub-
sequently, in a taxi and went into your own house;
Is that so? A. Yes; that is what they say.

Q. Is that so, that you did that? A. It is not
S0, Mo, sir.

The Court: Cross-examine.

Cnoss-examination by Mr. Boardman :

Q. Didn’t you come to your own home late that
night? “A. 1 did:
Q. And was that while you were working in

Philadelphia? A. No, sir. I said I was down
there practically the whole month of July, not ev-
ery day.

Q. You told several of your friends that Doro-
thy had had a fine nine pound boy, didn’t you?

Mr. Anderson: I object to that.
The Court: I will allow it.

Q. You told them, didn’t you? You told several
of your boy friends? A. Told them, knowing it
and I was accused jokingly as being the father of
the child, knowing that it was only a joke, I have
let the matter slip over. Tt was a neighborhood
joke among the boys for two or three days.

Q. Did anybody say to you, “Be home with the
baby?” A. No one ever said—

The Court: No, wait a minute. That
doesn’t prove adultery.
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Q. Wasn’t it Dorothy Griffin told you she had
this baby? A. No, sir; my mother told me.

Q. What did you say when she told you? A. I
didn’t say anything. It surprised me. Later 1
asked who the father was.

Q. She was all fussed up about it, wasn’t she?
A. Who?

Q. Your mother. A. Why should my mother be
fussed up about it?

The Court: Well, was she or was she
not.
The Witness: No, sir, she was not.

Q. How much have you been in the habit of go-
ing with Dorothy Griffin? A. How much? I nev-
er went with Dorothy Griffin. 1 have been out
with her on one or two occasions, such as a dance
she gave me an invitation to, and the invitation
was given so late that 1 didn’t know whether I
was a substitute or not, but I accepted, having
nothing else to do that evening. I have been over
at their house one or two times for supper, leaving
right after supper, with the exception of there be-
ing a party there or something similar, and on
one or two occasions—

The Court: Do not voluteer. Just an-
swer counsel’s questions.

Anything else?

Mr. Boardman: No, I think not.

Mr. Anderson: That is all.

The Court: That is all. Is that the case?
"Mr. Anderson: T will just put on- Miss
yriffin, if youwish her to go on.
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DOROTHY L. GRIFFIN, sworn for the defend-
ant.

Direct-examination by Mr. Anderson :

Q. Where do you live, Miss Griffin? A. 5 Grove
Place, East Orange.

Q. And that is right next door to Mr. Naylor’s,
the defendant in this action? A. It is.

Q. And how long have you known Mr. Naylor?
A. As long as I can remember.

Q. What has been your relationship with him?
A. Nothing but just as a neighbor, friendly neigh-
bor.

Q. Did you ever have any illicit relations with
him of any kind? A. Not any.

The Court: Wait a minute.
Cross-examination by Mr. Boardman :

Q. When this child was born you told the doctor
that you did not know the father of the child, did
you not? A. I did not.

Mr. Anderson: I object. The doctor’s
testimony is the best testimony in that ques-
tion.

The Court: Yes— No, this might be an
admission. She says she didn’t say that.

Did you tell him the name of the father?

The Witness: I did.

The Court: Well, did you tell him that it
was Fred Naylor?

The Witness: I did not.

The Court: All right.

Q. Do you know at what date this baby was be-
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gotten? Do you know at what date you had the
sexual intercourse? {A. I certainly do.

Q. Can you give the date? What is it? A. It
1s about the twentieth of December.

Q. Where were you at that time?

The Court: Well, I won’t force this wit-
ness to testify to that. This child was born
on September sixth and the conception
must have taken place, well, at least eight
months, if it was a living child, probably
nine months before that. That would
bring it about December as she says.

Anything further.

Q. Wasn’t it a fact that you had had intercourse
with different men, such as—

The Court: No, no. I won’t allow that.

Mr. Anderson: I object.

Mr. Boardman: My justification, your
Honor, is the word ‘“unknown” on that.

" The Court: No. To succeed in your case,

you must prove that Fred Naylor was the
father of this child, and I don’t think it is
necessary to drag her name in the dust any
further.

Mr. Boardman: All right. That is all.

The Court: It is a very unfortunate
thing.

Mr. Anderson: That is all.

The Court: It is a very unfortunate
thing that she has to come to court here and
-have her sin and misery dragged through
these chanmels, but that you have a right to
do, but you have not the right to go on any
further fishing excursion.
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Is that the end of the case?

Mr. Anderson: That is all.

The Court: That is all, madam.

Now, this is an action for adultery, and
the ground of adultery is the birth of the
child to one Dorothy Griffin, which took
place on September sixth.

The only evidence of any intimacy be-
tween the husband and Dorothy Griffin oc-
curred in July, 1926, just before the birth
of the child, and in October, after the child
was born. There is no evidence that would
support the supposition that this man is the
father of this child.

Mr. Boardman: If your Honor please,
may I have a word?

The Court: Yes, you can have all the
words you want.

Mr. Boardman: I wish to recall your
Honor’s attention to the testimony of the
petitioner in connection with the admission
of Fred Naylor, and Fred Naylor called
to the witness stand did not deny that he
had said those things which petitioner says
that he said.

The Court: Yes.

Mr. Boardman: With reference to Doro-
thy Griffin.

And, moreover, the evidence of the last
young man, who was on the witness stand,
corroborates the testimony of the petition-
er and Miss McLaughlin and certainly
shows to be false, if it is believed, the testi-
mony of Mrs. Griffin and Mrs. Naylor.

The Court: I still think that the testi-

e
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mony is absolutely insufficient to sustair
this charge of adultery.

As counsel for the co-respondent has just
ly said, in cases of adultery, the rules ol
evidence in equity are tightened almost tc
a legal basis and the Court must be con-
vinced that there was desire and opportuni-
ty and that beyond—almost beyond a
reasonable doubt.

Now, this child must have been conceived
some time in December and there is not one
shadow of proof that they were anywhere
near | eachgtheriin; December. = The' fact
that he went to see her, if he did go to see
her in July—and that is also denied—could
not possibly make him the father of that
child, because the child was eight months on
the way then. :

[ will dismiss the bill.
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In the Name of the Father, and of the Son, and
of the Holy Ghost, Amen,

This is to Certify, that

on the second day of November in the year of Our
Lord, One Thousand Nine Hundred and twenty-
five at Sixty-one Church St, in the City of New
York,

Frederick Wadsworth Naylor, Jr.

Doris Althea MclLaughlin

Were joined together by me in
HOLY MATRIMONY

according to the Rites of
THE EPISCOPAL CHURCH

in the United States of America and in Conform-
ity with the Laws of the State of New York.

In Witness Whereof, I have hereunto affixed
my name this second day of November, One Thou-
sand Nine Hundred and twenty-five.

G. LA PLA SMITH
of Trinity Church
Witnesses
Charles W. MacLean
Effie I. Armstrong

“Those whom God hath joined together, let no
man put asunder.”

65
Exhibit P-2.
STATE DEPARTMENT OF HEALTH
Bureau of Vital Statistics

Place of Birth

County  Esgex State  New Jersey
City East Orange No. 5 Grove Place

Full name of child Griffin

Sex of child: Male

Legitimate? No.

Date of birth: Sept. 8, 1926

Father

Full name: Unknown

Residence: Unknown

Color or Race: Unknown

Age at last birthday: Unknown

Birthplace: Unknown.

Occupation 20)
(a) Trade, profession, or particular kind of

work: Unknown

No. of children born to this mother, including
present birth: 1

No. of children of this mother now living: 1

Mother

Iull Maiden Name: Dorothy Louise Griffin
Residence: 5 Grove Place

Color or Race: White

Age at last birthday: 19 years

Birthplace: U. S.

[ hereby certify that I attended the birth of this
child, who was born alive on the date above stated
at 8:15 P. M.

(Signature) H. V. S. STOU?D,
; Physician, -
Address: 114 William Street, E. Or.
Received 9/13/26 F. J. OSBORNE, 40
Local Registrar.
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Final Decree.
Filed Oect. 19, 1927.

IN CHANCERY OF NEW JERSEY.

Between
Doris A. NAYLOR,

Petitioner, i
On Petition

and .

: for Divorce.

FrepeEriIcK W. NAYLOR, JR. and
DoroTHY LOUISE GRIFFIN,

Defendants.

Final Decree.

This cause coming on to be heard in the presence
of Samuel W. Boardman, Jr., Esquire, Solicitor
tor and of Counsel with the petitioner, Doris A.
Naylor; and Joseph E. Worthington, Jr., Esquire,

Solicitor of the defendant, Frederick W. Naylor,
Jr.: and J. Glenn Anderson, Esquire, Solicitor of
defendant intervenor, Dorothy Louise Griffin; on
Petitions, Answers and oral proofs taken in open
court, whereupon and upon duly considering the
said pleadings and proofs, and hearing and con-
sidering the arguments of counsel, from all of
which it now appears satisfactory to the Chancel-
lor that petitioner and defendant, Frederick W.
Naylor, Jr., were lawfully joined in the bonds of
matrimony on the 2nd day of November, 1925; and
it appears that petitioner and defendant, Freder-
ick W. Naylor, Jr., are bona fide residents of this
State; and it further appears that the adultery al-
leged in the Petition to have been committed with
the defendant, Dorothy Louise Griffin, was not
established, nor any proof submitted sufficiently
clear and positive to justify a finding of the ex-

Iinal Decree.

istence of adultery, nor any criminal disposition
or desire in the mind of the defendants and an
opportunity to commit the crime, sufficient to es-
tablish circumstantial evidence for the rendering
of a Decree of Divorce; it is thereupon, on this
19th day of October, 1927; by his Honor, Edwin
Robert Walker, Chancellor of the State of New
Jersey;

ORDERED, ADJUDGED and DECREED and
the said Chancellor by virtue of the power and
authority of this Court and the acts of the Legis-
lature in such case made and provided, doth here-
by Order, Adjudge and Decree that the prayer in
the Petition of the petitioner, asking for the dis-
solution of the marriage between the petitioner
and the defendant, and for permission of the pe-
titioner to resume her maiden name, be denied;
and it is further

ORDERED, ADJUDGED and DECREED that
Frederick W. Naylor, Jr. do forth with pay to the
defendant intervenor, or her solicitor, her costs in
this suit to be taxed, and also the sum of $100,
which is hereby adjudged and decreed to be a
reasonable counsel fee for the counsel of said de-
fendant intervenor.

Respectfully advised

ALONZO CHURCH,
Vo G

-

Ee

40
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Application for Rehearing.

3/
Filed Dec. & 1927

IN CHANCERY OF NEW JERSEY.

Between
Doris A. NAYLOR, _ ek
Petitioner, On I (?tlt}on
for Divorce.
Application
for
Rehearing.

and

FREDERICK W. NAYLOR, JR.,
Defendant. /

To the Honorable Edwin Robert Walker, Chancel-
lor of the State of New Jersey:

The petition of Doris A. Naylor of the city of
East Orange, County of Essex and State of New
Jersey respectfully shows that:

1. Petitioner is the petitioner in the petition
herein, which was filed to obtain a divorce from
the bonds of matrimony between the petitioner
and defendant.

2. The defendant, Frederick W. Naylor, an-
swered said petition and Dorothy Griffin, who is
named in said petition as one with whom the de-
fendant had committed adultery was admitted as
an intervening defendant.

3. The cause having been duly referred to the
Honorable Alonzo Church, one of the Vice-Chan-
cellors of this Court, witnesses were examined and
the proofs submitted, and a decree made thereon on
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Application for Rehearing.

the 19th day of October, 1927, wherein and where-
by it was adjudged that your petitioner’s petition
should be dismissed for failure to establish by sat-
isfactory proof the adultery charged in said peti-
tion.

4. Since the making of the aforesaid decree
and shortly prior to the filing of this petition, pe-
titioner has discovered two new witnesses, Mr.
Underheinert and Mrs. Underheinert whose testi-
mony is material to the issue in this cause; this
and evidence was unknown to the petitioner at the
time of the hearing of this cause and could not
have been known by the exercise of ordinary dili-
gence prior to the closing of the case.

5. The witnesses Mr. Underheinert and Mrs.
Underheinert will testify that the defendant was
frequently at the residence of said intervening de-
fendant during the year 1926, being the period
during which the defendant and intervening de-
fendant and the mothers of said defendant and in-
tervening defendant all testified that said defend-
ant had not been at any time in the residence of
the intervening defendant.

Petitioner therefore prays that said decree may
be opened, vacated and set aside, to the end that
a re-hearing of this cause may be had for the pur-
pose of enabling your petitioner to produce the
testimony of the said witnesses, Mr. Underheinert
and Mrs. Underheinert.

fvwz_% (f%
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State of New Jersey |
County of Essex.

Doris A. Naylor, of full age, being duly sworn
according to law upon her oath deposes and says:

1. I am the petitioner in the foregoing petition
named and the matters and things therein con-
tained are true.

2. All evidence with regard to the movements
of the defendant in his relations with the inter-
vening defendant was sought before the hearing
but no evidence additional to that then and there
produced was found or could be found. After the
hearing however your petitioner heard through
Mrs. Susy Savacool that Mr. Underheinert and
Mrs. Underheinert who live on Grove Place, East
Orange almost opposite to the defendant and in-
tervening defendant but a little further from
Greenwood Avenue, were witnesses to the frequent
calls of defendant upon the intervening defendant
during the winter, spring and summer of 1926 and
your petitioner has spoken to said M= Underhein-
ert/?m \'mﬁ‘gdmﬁlgcﬁe along this line.

DORIS A. NAYLOR.
Subscribed and sworn this / ?”‘Hay]
of December, 1927, at Newark,}
N. J., before me, J

(Fgrirt) \
301{/& ’ IXE’QJ/?W
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Order Denying Rehearing.

IN CHANCERY OF NEW JERSEY.

Between
Doris A. NAYLOR,

Petitioner, Ord
rder
Denying

and :
d Re-hearing.

FREDERICK W. NAYLOR, JR.,
Defendant.

A petition duly verified, having been presented
herein by the petitioner Doris A. Naylor, praying
that the decree of dismissal made in this cause on
the 19th day of October, 1927, might be opened,
racated and set aside, to the end that a re-hearing
might be had in this cause for the purpose of tak-
ing newly discovered evidence, which at the hear-
ing was unknown to the petitioner and which could
not have been known to her by the exercise of or-
dinary diligence prior to thé closing of the case,
according to the verified allegation of said peti-
tioner. :

And it appearing to the court that such newly
discovered evidence would be only cumulative and
ineffective to change the decree made as aforesaid;

It is, on this 13th day of December, 1927 OR-
DERED that the petitioner’s said petition for re-
hearing be denied.

/] 4 .
g ) 4 > .:4'/ 0/ = /}/‘/‘M/
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Petition of Appeal.
Filed Feb. 8, 1928,

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
Doris A. NAYLOR, On Appeal

L from the
) ] Oy ¢
Petitioner-Appellant, Conrt o

Chancery.
and

Petition
FREDERICK W. NAYLOR, JR., of Appeal.
Defendant-Appellee.

To the Honorable the Court of Errors and Appeals
in the Last Resort in all Causes.

The petition of Doris E. Naylor, the appellant in

the above entitled cause, respectfully shows that:

1. The petitioner finds herself aggrieved by a
final decree made in the Court of Chancery by his
Honor Edwin Robert Walker, Chancellor of the
State of New Jersey, bearing date October 19,
1927, in a certain cause in said Court of Chancery
wherein the said Doris E. Naylor was petitioner
and the said Frederick W. Naylor, Jr., was de-
fendant (and Doroth¥ Louise Griffin, intervenor)
in this respect to wit that the said deecree adjudges
that the prayer in the petition of the petitioner
asking for a dissolution of the marriage between
the petitioner and the defendant therein (appel-
lant and appellee respectively herein) and %r per-
mission of the petitioner to resume her maiden
name be denied and the petition dismissed.

The petitioner appeals from the decree of the
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Petition of Appeal.

Chancellor which decrees as aforesaid, upon the
ground that the same is erroneous in that the court
held that the testimony was insufficient to sustain
the charge of adultery alleged in the petitioner’s
petition, whereas the testimony was in fact suffi-
cient for that purpose.

2. In that the court held in effect that the
proof of desire and opportunity to commit adul-
tery must convince the court beyond—almost be-
yond—a reasonable doubt.

3. In that the court held in effect, that the pe-
titioner’s case depended upon proof of adultery
in or about December, 1925, whereas petitioner
submits that her case is established by proof of
adultery between the defendant and intervenor at
any time in 1926 as well as in December 1925.

4. In that the court held that the petitioner’s
case depended upon that adultery between the de-
fendant and the intervenor as a result of which
the child was born to the intervenor September 8,
1926. Whereas the petitioner submits that her
case is established by proof of adultery between
the defendant and the intervenor on any other oc-
casion before the end of 1926 as alleged in her pe-
tition.

5. In that the court overlooked the testimony
evidencing illicit relations between the defendant
and the intervenor on December 20, 1925.

6. In that the court overlooked the testimony

given .or countenanced by practically.all the wit-

nesses that there was “only one man in the life of”
the intervenor.

In that the court directed the defendant not
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to volunteer, when he was disclosing important
evidence.

8. 1In that the court held that the petitioner
was bound by quotations and allusions made by
hostile witnesses called by the petitioner.

9. In that the court declined to hear reargu-
ment at the date of settling the form of decree,
notice of application for which had been duly giv-
en to the solicitors of the defendant and of the in-
tervenor, and agreed to by them.

10. In that the court declined to open the case
for the submission of newly discovered evidence.

Petitioner therefore prays that the said decree
of the said Chancellor may be wholly reversed, set
aside and for nothing holden, and that petitioner
may have all the relief prayed for in her original
petition in the Court of Chancery and such other
relief in the premises as to this court shall seem
proper.

SAMUEL W. BOARDMAN, JR,,
Solicitor for and Counsel with Appellant.
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Answer to Petition of Appeal.

'S
Filed Feb.Z£% 1928.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
DoRrIS A. NAYLOR, On Appeal

s from the
BJ NYo- ¢
Petitioner-Appellant, R

Chancery.
and

Answer to
FREDERICK W. NAYLOR, JR., et al. Petition of
Defendants-Respondents. Appeal.

To the Honorable the Court of Errors and Appeals
in the Last Resort in all Causes.

The answer of Dorothy Louise Griffin, interven-
or, and one of the above defendants-respondent to
the petition of appeal of the above named appel-
lant.

This respondent, in acknowledging all or any of
the matters which in the said Petition of Appeal
are contained, to be true, for answer thereto, nev-
ertheless says and admits that a final decree was
on the 19th day of October, 1927, made and enter-
ed in the Court of Chancery in the cause for that
purpose mentioned in the said Petition of Appeal
as is therein stated; but as to the substance and
form thereof, this respondent prays to refer there-
to when the same shall be produced. And this re-
spondent is advised and believes that the said
decree is agreeable to equity, and she prays that
the same may be affirmed with costs to be adjudg-
ed to this respondent:

J. GLENN ANDERSON,

Solicitor for and of Counsel with Intervenor,

Defendant-Respondent, Dorothy Louise Griffin.
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Answer to Petition of Appeal.
Filed Feb. 18, 1928.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
DoRrIS A. NAYLOR, On Appeal

e | from the
Petit -Appellan :
ioner-Appellant, Court of

and Chancery.

iy . Answer to

IFREDERICK W. NAYLOR, JR., et al. Petition of
Defendants-Respondents. Appeal.

To the Honorable the Court of Errors and Appeals
in the Last Resort in all Causes.

The answer of the above named respondent, Fred-
erick W. Naylor, Jr., to the Petition of Appeal of
the above named appellant.

This respondent, in acknowledging all or any of
the matters which in the said Petition of Appeal
are contained, to be true, for answer thereto, never-
theless says and admits that a final decree was on
the 19th day of October, 1927, made and entered in
the Court of Chancery in the cause for that purpose
mentioned in the said Petition of Appeal as is
therein stated; but as to the substance and form
thereof, this respondent prays to refer thereto when
the same shall be produced. And this respondent
1s advised and believes that the said decree is agree-
able to equity and he prays that the same may be
affirmed with costs to be adjudged to this respond-
ent.

JOSEPH E. WORTHINGTON, JR.,
Solicitor for and of Counsel with Freder-
ick W. Naylor, Jr., Defendant-Respondent.

New Jersey Court of Errors and Appeals

Between
Doris A. NAYLOR,
Petitioner-Appellant,

On Appeal
from Court
and of Chancery.

FREDERICK W. NAYLOR, JR.,
Defendant-Appellee.

ol i iH

ABSTRACT OR STATEMENT OF FHE
CASE.

This is an appeal from a decree dismissing ap-
pellants petition for divorce on the ground of adul-
tery between the defendant husband and the inter-
venor.

The petitioner and original defendant were mar-
ried November 2, 1925 in New York City, New
York (Exhibit P-1; Case p. 64). (The petitioner -
was originally confused in her year dates, naming
dates one year earlier than the correct dates, but
was recalled for correction. Case p. 41). They
had previously resided in East Orange, Essex
County, New Jersey. Immediately after marriage
the parties lived together in New York City until
December 13, 1925, when the petitioner no longer
able to endure the lack of support returned to her

_previous home with her aunt at 97 Freenwood

Avenue, East Orange, New Jersey. The “defend-
ant returned the same day to his previous home
with his parents, 3 Grove Place, East Orange, New




Jersey. Both have resided in these respective
homes ever since. Ifor one week the parties ap-
peared to have been on good terms, although there
is no evidence that the defendant sought to live
with his wife, nor sought to have her live with
him.

Now next door to the Naylor’s house, 3 Grove
Place, was the house 5 Grove P’lace, where there
lived Mrs. Jennie Griffin and her three daughters,
Dorothy, Elizabeth and Jane. These families, the
Griffins and the older Naylors, had lived thus side
by side for about eleven years and the defendant
had accompanied Dorothy to a Sorority Dance
and had been out with her on one or two occasions
according to his own testimony; while according
to the petitioner’s testimony, which the defendant
did not deny when on the witness stand, he had
told the petitioner that no one ever went with Dor-
othy Griffin but himself and that no fellow would
bother with her; also that one could do just ex-
actly as they pleased with Dorothy Griffin. Doro-
thy testifies she has known the defendant as long
as she can remember.

On Sunday, December 20, 1925 the petitioner
went over to the older Naylor’s home for her hus-
band and rang the bell, but had to wait fully fif-
teen minutes before he came to the door. When
he did come, she asked him what kept him so long

and he told her that he took his own damn time
about coming.

Now according to her own testimony, Dorothy
iriffin had sexual intercourse with a man on the
20th day of December 1925, the very day that the
defendant kept the petitioner waiting fifteen min-
utes at the door before he would open it, from
which time on, the petitioner so suspected the de-
fendant that she had no further connection with

him. She has never condoned her husband’s in-
fidelity as claimed in the answer.

A(«‘(‘-'m"d‘ing to the testimony of the petitioner, p.
19, lines 30-32, defendant was on the Griffin p(n'-’cfh
with Dorothy a great many evenings in the spring
and summer of 1926 and she is corroborated by
Miss Lilly McLaughlin in testifying to seeing Dor-
othv “in a family way” in June and consequently
\Vat':(:hing the relations of the defendant with Dor-
othy. Watching from under a street light at the
11-ez1m1-est corner on a number of nights late, they
saw on July 7, July 8, July 17 and July 21, 1926
the defendant and said Dorothy Griffin together
at the Griffin house. They were seen holding
hands and pulling each other back and forth July
7: the other nights they were more secretive. The
petitioner went on va ation with her aunt for th-f%
month of August returning on September 7, 1926.
On September 8, 1926 Dorothy’s baby was born
(Exhibit P-2; Case p. 65). According to the de-
fendant’s own testimony it was a neighborhood
joke among the boys that he was the father of.tho
child, but (as he says) knowing it was only a joke
he let the matter slip over. The petitioner and her
qunt saw the baby’s things on the line and con-
firmed their suspicion of the baby’s birth by ob-
taining Exhibit P-2. Supposing the defendant
would not have the nerve to go to Dorothy’s house
after that they did not watch in September, but
when they again noticed drawn shades with light
only in ﬂ"l‘(? hall, just the same as they had seen in
Jn].v. they watched and on October 17th, they saw
the'(,lefend‘ant come out of the alley (about four
teet, wide) between the two houses and stmp}ﬂe up
the Qte]')s of his own house going so fast, and on
October 24th, saw him with Dorothy Griffin on the
Griffin porch and in back of the front hall door




curtain peeking out after they returned into the
house. When the defendant and Dorothy Griffin
retired further and ceased to be seen, the petition-
er and Miss McLaughlin heard a noise in the back
of the Griffin house. At 20 minutes of two A. M.,
a taxi drove up to the Naylor door and the defend-
ant got out wearing the same gray overcoat and
black derby which they had seen him wear when
he ventured out on the porch with Dorothy Grif-
fin that evening. On March 18, 1927, the petition-
er executed her petition for divorce and the same
was filed the following day. Not only did the de-
fendant answer, but Dorothy Griffin petitioned for
admission as an intervening defendant and was &0
admitted and has also answered.

II. Specifications of Grounds of Appeal, of Er-
rors in Decree.

The decree is erroneous in:

1. Ordering a dismissal of petitioner appellant’s
petition when it should have granted the divorce
and other relief prayed, (Case p. 67, line 21; p.
63, line .22 :

2. In declaring that the adultery set up in said
petition was not established, (Case p. 66, lines
DY

35-37; p. 62, line 15) when, appellant submits, the
same was established ;

3. In declaring that no proof was submitted
sufficiently clear and positive to justify a finding
of the existence of adultery, (Case p. 66 foot, p. 67
top; p. 62 foot, p. 63 top) when, appellant submits,
there was such proof;

4. In declaring that no proof was submitted to
justify a finding of the existence of a criminal dis-

~
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position or desire in the minds of the defendants
and an opportunity to commit the crime, sufficient
to establish circumstantial evidence for the render-
ing of a decree of divorce, (Case p. 67, lines 3 et
seq; p. 63 lines 10 and 11) when, appellant sub-
mits, such evidence was abundant;

5. In involving a declaration that the proof of
desire and opportunity to commit adultery must
convince the court beyond—almost beyond a
reasonable doubt, (Case p. 63) whereas, appellant
submits, such proof in a civil case needs only a
preponderance of evidence;

6. In necessarily depending upon the principle
that the proof of desire and opportunity to commit
adultery must convince the court beyond a reason-
able doubt; whereas, appellant submits, such proof
in a civil case needs only a preponderance of evi-
dence;

rhsdabit depending upon the conclusion that peti-
tioner’s case depended on proof of adultery in or
about December, 1925, (Case p. 63 lines 13 et seq.)
whereas petitioner submits that her case is estab-
lished by proof of adultery between the defendant
and intervenor at any time in 1926 as well as in

December 1925;

8. In involving the conclusion that petitioner’s
case depended upon that adultery between the de-
fendant and the intervenor as a result of which the
child was born to the intervenor September 8,
1926, (Case p. 62, lines 6 et seq.) whereas the pe-
titioner submits that her case is established by
proof of adultery between the defendant and the
intervenor on any other occasion before the end
of 1926 as alleged-in her petition ;

9. In involving the disregard of testimony evi-




dencing illicit relations between the defendant and
the intervenor on December 20, 1925, (Case pages
62 and 63) ;

10. In depending on holding that petitioner
was bound by surprising quotations and allusions
(out of the mouth of defendant) testified to by
hostile witnesses, necessarily (as she believed)
called by her (Case p. 53, line 39) ;

11. In being maintained unopened, when the
same should have been opened for the admission
of newly discovered evidence (Case pp. 71 and 68
el seq.) :

12. In sustaining the objection to the question
“do you know defendant’s reputation for chastity
or for his relation with women and girls?” (Case
p. 25, line 36) ;

13. In disallowing the question asked by peti-
tioner’s counsel of Dorothy Griffin “where were
vou at that time?” (referring to time of sexual in-
tercourse December 20, 1925) (Case p. 61, lines 8

& 9).

111. BRIEF OF THE ARGUMENT.

1. Law Points.

(1) The Court below erred in requiring proof
of adultery beyvond (or almost beyond) a reason-
able doubt.

Adultery which is one of the grounds for divorce
is also a erime although the defendant in the pres-
ent case, guilty of adultery warranting a divorce,
would not be guilty of the crime of adultery.

State vs. Lash, 16 N. J. L. 380.

In civil cases the measure of persuasion neces-
sary in criminal cases is not to be applied.

The Court below held that “in cases of adultery
the rules of evidence in equity are tightened al-
most to a legal basis and the Court must be con-
vinced that there was desire and opportunity and
that beyond—almost beyond a reasonable doubt”
(Case p. 63, lines 5-12). This language of the
Court below and of the Court of Chancery in some
reported cases appears to be based upon a dictum
in the Berckmans Divorce Case, 16 N. J. Eq. p.
453, where this Court unanimously affirmed a dis-
missal of the husband’s petition. The decision of
the Court of Chancery invoked no such extreme
rule of evidence and a careful consideration of the
evidence in that case as analyzed both in the re-
port of the Chancery Case and in the report of the

same case on appeal, shows that it was not neces-
sary. It is interesting to note that where this
Court has cited the Berckmans Case and. quoted
from 1it, case has been taken to avoid repeating
the doctrine that adultery must be proved beyond
a reasonable doubt in divorce cases.
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Indeed this Court in cases where other aspects
of this rule of evidence have been involved, has
expressly stated that the .law is otherwise. For
instance, where the crime of assault and battery
was involved in a ecivil suit for damages for such
tort, this Court speaking through Justice Garret-
son said “while it may be that in some jurisdic-
tions the rule may have formerly prevailed, that
where the injury sued for is the result of a crim-
inal act, the proof of the crime must be bevond
reasonable doubt, such is not the law of this
State.”

Blackmore vs. Ellis, 70 N. J. L. 264: 557
Atlantic 1047.

Citing Kane vs. Hibernia, 39 N. J. L. 697: 23
Amer. Reports 239, where arson was the defense
to a suit on an insurance policy.

To bring the subject matter nearer home, it will
be noticed that in cases of bastardy this Court has
distincetly held that although a crime is alleged,
the proceeding is a civil proceeding and where the
Court below had been instructed that the jury
could find against appellant “if the Town had sus-
tained the burden of proof by a fair preponder-
ance of the testimony that appellant was the father
of the child, this instruction was correct.”

Overseer of Montclair vs. Eason, 92 N. .J.
L. 199; 104 Atlantic, 291.

It is of course, proper that the most careful con-
sideration should be given to cases charging adul-
tery, especially where the charge is made by a hus-
band against his wife as in the Berckmans Case
and in most of the cases where that case has been
cited, it being a sort of cruelty for a husband to
accuse a wife of infidelity. In the case at bar
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however, it is not only the reverse, where a wife is

accusing her husband of adultery, but it is very
much of the same nature as a bastardy proceed-
ing, since the co-respondent in this case has actu-
ally borne a child. The rule of evidence should
"rh(;refm'(l on every ground be that which has been
established for bastardy cases.

The text book writers on evidence, from Green-
leaf to Wigmore declare that policy suggests that
the requirements of proof beyond a reasonable
doubt should be strictly confined to its original
field and that there ought to be no atempt to em-
ploy it in any civil case, citing (in 5 Wigmore, sec-
tion 2, 498 2) not only cases involving other
crimes in other suits, but also involving adultery
in divorce suits as follows:

Neff vs. Neff, 96 Conn. 273; 114 Atlantic,

126.
Lenning vs. Lenning, 176 TIl. 180; 52 N.
E. 46.

Heyman vs. Heyman, 210 Ill. 524; 71 N.
E. 591.

Jenkins vs. Jenkins, Or. ; 204 Pac.
165.

Lindley. vs. Lindley, 68 Vt. 421; 35 Atl.
349.

That this is the correct rule-in this State where
a crime is involved in a divorce suit is recognized
in the case of

.

State vs. Sharkey, 73 N. J. L. 491; 63
Atlantic 866,

whére in a trial for bigamy, evidence of a deeree
of divorce for the samé cause was held inadmissible, -
on the very ground that in the divorce case, a civil
case, a preponderance of evidence had been all that
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had been required. It must therefore be found
that the learned Vice-Chancellor erred in requir-
ing proof beyond, or almost beyond a reasonable
doubt. (2) The Court below erred in holding (or
apparently basing his decision upon a holding)
that the petitioner was bound by adverse mfr«-
ments of her own witnesses quoting the defendant.
Such a rule is unreasonable. A prosecutor
“would not undertake to say that the witnesses he
would be obliged to produce were entirely trust-
worthy in all respects or in general worthy of be-
lief but as they were the only ones who could be
had, because the only ones who knew whereof they
were about to affirm, it was his duty to ask a care-
ful consideration of their sever ‘al stories in the
hope that the Court would find enough in them
that was reliable to indicate the path which jus-
tice ought to pursue.” |

J. Wilder May, in 11 Amer. Law Review,
261 at 265

So it is in the great majority of civil cases.
Witnesses to the material facts in dispute are such
persons as happen to have been cognizant of the
facts and not such as the parties have selected at
their pleasure. * * * The party has a right to the
truth and he does not see, neither can we, why he
should be punished if he fails to get it. It is not
his fault if the witness is unsafe, though it may
be his misfortune, but where ig the wisdom or f‘(lil.-
ness of aggravating that misfortune by giving the
defendant, who stood ready to impeach the witness
if he did tell the truth, the fruits of the betraval,

Ibid. at p. 267

In the case at bar the witnesses who quoted the
defendant as naming the father “Smith” have digs-

il

appointed the petitioner, but have not necessarily
themselves falsified. It is possible that the de-
fendant did say such things, although he avoids
any accusation of another person when he takes
the stand himself. To hold the petitioner bound
by indirect report of what the defendant said,
when not bound by what the defendant testified to
directly (and of course she is not bound by that)
would be extremely unfair.

2. Argument on the Facts.

The adultery charged in this case is shown not
by direct, but by circumstantial evidence, but the
circumstantial evidence is abundant. The peti-
tioner’s main case is given mainly in her own testi-
mony, which is corroborated by that of Miss Lilly
McLaughlin, but many interesting and corroborat-
ing side lights are thrown upon her case by testi-
mony of other witnesses, including the testimony
of the defendant and the intervenor themselves.
The testimony of Miss McLaughlin as indeed that
also of the petitioner herself was given in a
straightforward way, was unshaken on cross-ex-
amination, and appears to have impressed the
Court below as entirely trustworthy. The Court
below was so controlled by the view that the peti-
tioner’s case depended on the paternity of the in-
tervenor’s child, that he appears to have regarded
the testimony of the petitioner and of Miss Mec-
Laughlin to the events of July and October, 1926
as immaterial. Their testimony however, streng-
.thened and not weakened by that of the other wit-

“nesses (except Mrs. Griffin and Mrs. Naylor, Sr.,

who were so sweeping in their statements as not
to be worthy of credit), shows clearly both oppor-
tunity and desire for illicit relations. Aside from




12

the honest impression which the petitioner and
Miss McLaughlin made, their testimony is shown
clearly not to be a fabrication by the testimony
of Mrs. Lewis who testified that she had seen them
watch on a number of occasions and that there
Was a street light on the near corner of Grove
Place and Greenwood Avenue, giving the light
which the petitioner and Miss Mec Laughlin said
had made easy the identification of persons on the
Griffin  porch at night. The testimony of Mrs.
Griffin that the defendant had not been at their
house “for three yvears next January—next Sep-
tember” and that of Mrs. Naylor, Sr., that the de-
fendant had not been to the Griffin house “for
about three years and a half” is shown to be un-
true by the disinterested testimony of Edward
Long, who has known the defendant for five vears
or more, who testified that the defendant ;1dniitt'ed
to him in the Spring of 1927 that he had been to
the Griffin house to play cards in 1926. Mrs. Grif-
fin was quite flippant and unappreciative of the
seriousness of the case as indicated by the Vice-
Chancellor’s remarks (Case middle of page 46) :
notice also her defiant attitude, (Case pﬁg’e 43
foot). :

The defendant and intervening defendant have
attempted a number of schemes to throw off SUS-
picion from the defendant. For instance, they re-.
ferred to a Mr. Gordon Stevens who had ]men
keeping company with one of the younger Griffin
girls and whom Mrs. Griffin swore looked so much
like the defendant that she herself mistook him for
}'li]ll. Another suggestion was that the defendant
in calling at the Grifin’s had been interested in
one of the younger daughters, but the defendant’s
mother testifies the (lefendmt was never interest-
ed in any of the girls of the Griffin family. Her
testimony, like that of Mrs. Griffin cannot be re-

13

conciled with what is evidently the truth except
upon the theory that they did not know what they
were talking about, that is, that Mrs. Griffin was
either out or fast asleep in bed on the various oc-
casions when the defendant was at the Griffin
house.

The defendant opposes an alibi to the charges of
association in July 1926 but admits that his ab-
sence in Philadelphia then was “not every day”
(Case p. 58, line 23) He also corroborates a part
of the “watch” testimony of petitioner and of Miss
McLaughlin by admitting that he came to his “own
home late that night”, October 21, 1926 when in
a gray overcoat and black derby they saw him
come in at 1:40 A. M. after leaving Dorothy at 1
A. M.

The defense attitude as to the paternity of the
child is curious. The certificate of the birth of
Dorothy’s child over the signature of a regular
Physician presumed to have the highest integrity,
is that the father of the child was unknown, where-
as the intervening defendant denies with positive-
ness that she told the Doctor that she did not
know the father of the child, and goes further and
swears that she did tell the Doctor the name of the
father. Murs. Griffin also swears that her daugh-
ter told her who the father was. Neither the de-
fendant, nor the intervening defendant, nor their
mothers who naturally favor the defendants and
who might have means of knowing, give one word
of evidence as to who the father of the child was
and in answer to the question of petitioner‘s coun-
sel as to whom Dorothy Griffin said was the father
of the child, Mrs. Griffin answered ‘“that 1 refuse
‘to answer.” The Court in announcing that. he
would take the matter under advisement said
she says Mr. Jones or Mr. Smith is the father of
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the child, then I suppose you will have to get Mr.

Jones and Mr. Smith to find out what he Says

about it”. Certainly the petitioner is entitled to
have this discovery. The defendanit should not be
allowed to fool with the Court in hiding behind an
unknown: father. It is as essential to justice to
disclose guilt as it is to shield innoc ence. The de-
fendant, please note, has chosen that very name

“Smith”, as indicated in the testimony quoting de-
fendant, the name “Smith” of course, being the
hardest one of any last name to identify with any
particular man.

The defendant knowing his own guilt seems first
not to have realized the situation, but after the
birth of the child and after time to acquire a re-
alization of the value it would be to him t() show
curiosity “later asked who the father was.” Ed-
ward Long testifies that defendant told him of the
charges that were being brought up and the de-
fendant in his own testimony states that he was
accused jokingly as being the father of the child,
that it was a neighborhood Joke among the hovs
for two or three days. Joke or no Joke, of all “the
boys” he only was accused of being the father,
which certainly indicates that the boys knew of
his familiarity with Dor ‘othy Griffin.

The defendant’s testimony as to the adulter 'y
charge is the barest denial: he does not deny that
he kept his wife y raiting fifteen minutes on the day
of Dorothy’s violation, nor does he explain what
he was doing that he should take so long to come.
The language he used to his wife, that he would
take his own damn time, is exactly the language
a guilty husband might be expected to use when
confronted by his wife.

After Dorothy Griffin’s baby was born it is nat-
ural that from the view of the petitioner and from

the view of the general public, the d.efendant
should retire and keep his association with Doro:
thy Griffin out of sight, more so as the father ’of
h(’;' child than if not the father; while his contin-
ued association with her was a reasonable and
just attitude toward her, if he was tl’.l? futhe?,
'\\'hi]e it would be utterly unreasonable if he were
not. Therefore, the associations in October z.ls
testified to by the petitioner and Miss M('Lnughhn
are exactly what would be expected of the defend-
ant as father of Dorothy’s child. Disinterested
persons, as well as the interested petitioner, must
agree that “if he was not guilty he 11@\'91: .\V()uld‘
have gone over to see a girl in that condition 2.15
often as he did and especially with the house 1n
darkness” (Case p. 23, lines 20-23). :
When the Court below asked counsel for inter-
venor “don’t you think it is slightly indiscreet To
leave an unmarried woman’s house at 2 o’clock in
the morning”, counsel replied “certainly, it would
be, your Honor”, if the family was not home, but
there is no such fact been proved here. It was prov-
ed that the house was in darkness and after Mrs.
Griffin had testified it necessarily follows that ‘the
family was not at home, or if at home, was fast
;1.\‘1(%(1]'), or the defendant’s calls in the last three
vears would have been known.
. On cross examination, Miss McLaughlin when
asked about her visiting the home of the older
Navlors said “I was not a visitor at the home, buf
I \\"(lm' over the evening that she (the petitioner)
suspected that he had somebody in the house and
1 went over and I told Mrs. Naylor and Mr. Nay-
Jor how he had been treating her.” I don’t just
remember the conversation we had at the tlme
but T do remember Mrs. Naylor saying to Freder-
ick, “Oh! how could you Frederick”, and he hung
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his head. (Case p. 38, lines 17-21 and 25-29).
Mrs. Naylor, Sr., and the defendant “Frederick”
were both later on the witness stand but neither
of them deny one word of this testimony.

In many divorce cases reported there “,is an at-
tempt by defense to show that the petitioner’s wit-
nesses could not have seen what they testified to,
having seen because of the physical (,-i1'<'mnst;m(-e;§
surrounding vision. In this case there was no
attempt outside of cross examination and that on-
ly strengthened the credibility of the petitioner’s
testimony and that of Miss M(‘L;’lug‘hlin. The
street light shining on porches, the il(*zll'llclss of
the porches to the street light and to the watchers
and the visibility of the parties on the porch, lmcky
“f the half drawn door curtain, and in back bf the
Naylor screen door, were evidently all not denied
because they could not be denied.

When Mrs. Griffin referring to the defendant
was asked, have you known other men attending
on your daughter, she answered “no: she has no?
hzl-d other men at all,” and when the Court then
sald “she must have had, according to vour own
theory. She must have had one.” L\II"S. Griffin
n‘n..\‘\‘\'m'ed “just this one gentleman, vyes, in her
]1'('().. How surprising it is that when fhe other
ffwhmony, particularly the defendant’s admis-
Sions to the petitioner, show that the defendant
was the only man who would bother with Dorothv
and when Dorothy’s mother savs that no ()th;;-
men had attended her, the mysr;wious Mr. Smith
.shmvlld have dropped in on her on December 20
1882 1 married man. How convenient it is fo1"
;}11116; <:(())f(:11:l(1211‘1irh:<;]ti](1)111],\' to pick th(n. name “Smith”,
therefore presumably (l;oul((l‘l 11‘1‘(‘)‘;119(1 Im‘i‘m g
Court to “admit” hi; SUppos ; )e ")1 TR

8 supposed guilt without cast-
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ing a shadow over his own home. This Court
should blast such tricks. “Courts of justice must
not be duped.”
Luderitz vs. Luderitz, 88 N. J. Eq. 105;
102 Atl. 661, end.

Considering the character of Dorothy Griffin, it
may all be true that the defendant never took her
out and yet constantly sought her society. The
defendants and their mothers really avail nothing
against the petitioner in saying that the defend-
ant never took the intervenor owt to any function
except that one dance which they all remember so
well.

The birth of Dorothy’s child had a real effect
upon the defendant’s social standing: Millard
Savacool testifies that he used to go with Freder-
ick Naylor a good deal but the acquaintance was
dropped after the child was born, the defendant
not showing up any more.

After all, however, the evidence about Doro-
thy’s child need not be viewed as the main case:
it furnishes a setting for the main case in show-
ing what sort of woman defendant was associat-
ing with throughout 1926. If the petitioner and
Miss McLaughlin are to be believed, the defend-
ant and intervenor had ample opportunity as well
as desire for illicit relations in July and October
and probably in all other months of 1926. The
game of cards at the Griffin’s which defendant ad-
mitted to Long was naturally followed by more in-
timate connections in the dark house, from which
the petitioner and Miss McLaughlin saw defend-
ant emerge not far from midnight on many differ-

ent nights. o

Petitioner therefore submits that there is suffi-
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(-1‘ent evidence of disposition and desire and also
ot; opportunity to satisfy the guarded disci*eti&n
of a reasonable and just mind that zldulterf has
been committed by the defendant. She the'i,’-‘efo;-;
1-(1s1.)e3.(~r'fu]l'\' prays that the decree dismissine Ahm;
petition be reversed and that she he granted t;l de-
cree of divorce for the cause aforesaid with fh'(l
right to resume her maiden name,

Respectfully submitted,
SAMUEL W. BOARDMAN, JR.

Solicitor for and of Counsel with
Petitioner-Appellant.
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Between
Doris A. NAYLOR,
Petitioner-Appellant, On Appeal
from the
S Court of
FrepEriIcK W. Navror, Jr., \ Chancery.

et al.,
Defendant-Respondent.

BRIEF FOR FREDERICK W. NAYLOR, Jr,
Defendant-Respondent.

This is an appeal from a decree of the Court
of Chancery dismissing the petition of the ap-
pellant for divorce on the ground of adultery.

Facts.

The petitioner-appellant and this respondent,
the original defendant, were married in New
York City on November 2, 1925, by a minister
of the Gospel (Ex. P. 1, p. 64). Subsequent to
the marriage, they took up a residence in New
York City, where they continued to live together
until December 13, 1925, when petitioner-appel-
lant left her husband and returned to her pre-
vious home in East Orange, where she had lived
with her aunt at 97 Greenwood avenue. This
respondent, after her desertion, returned to his
previous home with his parents at 3 Grove Place,
East .Orange, and both have since continued to
live in their respective homes. R e

The petitioner-appellant claimed in her petitionv

that this respondent committed adultery with one
Dorothy Griffin, who lived next door to his
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parents at 5 Grove Place, East Orange, and said
Dorothy Griffin, by leave of court, intervened in
thfa action and was represented by counsel. Both
this respondent (the original defendant) and

Dorothy Griffin filed answers denying the charge
of adultery.

LAW.
I

The burden of proof of adultery was not sus-

tained by the petitioner-appellant in the Court
below.

This respondent takes issue with the statement
of case of the petitioner-appellant (pp. 1-4 of her
brief) and asserts that the inferences and in-
nuendoes drawn from the testimony are not justi-
fied and that a careful reading of the record will
show th.e absence of any proof of adultery. The
only eV1d.ence which the petitioner-appellant ad-
duced raising any such inference was that this
respondent and the defendant-respondent, Griffin
were seen together in the months of July, 1926,
an.d .Oetober, 1926, but there is no evidence oi:Z
criminal desire or of opportunity to commit the
offense alleged. The respondent, Griffin, resided
next door to this respondent with her mother
father and two sisters and there is no evidence’
that members of her family were absent on the
dates on vsfhich petitioner claims this respondent
Wwas seen 1n her society and there is a specific

denial that the person seen with her was this
respondent.

II.l fact, all the inferences drawn from the
testn:non}f by the petitioner-appellant are refuted
by a denial under oath by both this respondent
and the respondent, Griffin, that they ever had
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any illicit relations with each other and by testi-
mony of the witnesses which the petitioner-appel-
lant called on her own behalf. There are no
statements under oath to support the inferences
drawn by counsel of the petitioner-appellant and
the suspicions of petitioner-appellant and her
aunt were apparently the product of a distorted
imagination in interpreting commonplace conduct,
whether of this respondent or of another. The
case of Hurtzig v. Hurtzig, 15 Atl. 537, lays down
the rule as follows:

“If the circumstances, taken both singly
and together reasonably admit of two inter-
pretations, that interpretation which favors
innocence should be adopted.’’

See also Torrens v. Torrens, 120 Atl. 189, to

the same effect.

IL.

The adultery was not proved beyond a reason-
able doubt.

The rule is well-settled in New Jersey in cases
where a spouse is charged with matrimonial mis-
conduct that the petitioner must satisfy the
Court, not ‘merely by a preponderance of the
evidence, but must prove the adultery beyond a
reasonable doubt to the satisfaction of the Court.
(Berckmans v. Berckmans, 17 N. J. Eq., 453, 454.)
The rule as set forth in the Berckmans case
(supra) is quoted with approval in Luderitz v.
Luderitz, 88 N. J. Eq., 103, 104. An analysis of
the testimony cannot fail to show the futility of
the petitioner-appellant’s contentions that there
is in the record, evidence sufficient to satisfy the
Court of the commission of adultery, and this
would be true also even if it were only necessary
to prove it by a preponderance of the evidence.
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III.

The Court below was correct in refusing to ad-
mit evidence of this respondent’s reputation.

The petitioner-appellant contended that evi-
dence of the defendant’s reputation for chastity
or for his relations with women and girls should
have been admitted, but it is submitted that the
rule is to the contrary and that the Court below
was correct in his refusal to grant the admission
of such evidence.

The rule is well stated in 19 C. J., 127, ‘““Where
adultery is charged, evidence of reputation has
been held admissible to prove the good character
of the defendant, although it 18 not admissible
as substantiwe proof of adultery. Citing Miller v.
Miller, 20 N. J. Eq., 216, and Budd v. Budd, 55
App. Div. (N. Y.), 113. The general rule is that
unless directly put in issue (which is not the
case here), evidence is not admissible to show the
general character or reputation of either party
to a suit, and the ruling of the Vice-Chancellor
was therefore correct.

CONCLUSION.

This respondent deems it unnecessary to bur-
den this court with a fuller and more detailed ref-
utation of the specific grounds of appeal on
which petitioner-appellant bases her case, as he
1s convinced that even a cursory reading of the
record will show them to be drawn from errone-
ous conclusions, and that there is no foundation
in fact for the inferences drawn, and this respond-
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ent believes that their tenuous character will be
patent to this court.
The appeal should therefore be dismissed.

Respectfully submitted,

JOSEPH E. WORTHINGTON, JR.,.
Qolicitor for and of Counsel W}th
Defendant-Respondent, Frederick

W. Naylor, Jr.
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Between
Dorts A. NayLog,
Petitioner-Appellant, On Appeal
from the
e Court of
FrepErick W. NavLor, J=r., Chancery.

et al.,
Defendant-Respondent.

BRIEF FOR DOROTHY L. GRIFFIN,
a Defendant-Respondent.

This is an appeal from a decree in the Court
of Chancery, dismissing the petition of the ap-
pellant for divorce on the ground of adultery,
in which suit this defendant-respondent inter-
vened and was joined as a party defendant.

There are thirteen grounds upon which the de-
cree is alleged to be erroneous.

Statement of Facts.

The petitioner-appellant and the original de-
fendant were married November 2, 1925, in
New York City by a minister of the Gospel (Ex.
P. 1, p. 64). On December 13, 1925, appellant
left her husband, the original defendant in New
York City where they were living, and returned
to her previous home at 97 Greenwood avenue,
East Orange, New Jersey, where, previous to her
marriage, she had lived with her aunt. The
original defendant returned to his previous home
with his parents at 3 Grove Place, East Orange,
New Jersey, and both have since lived in their
respective homes.
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This defendant-respondent resides next door
to the home of the original defendant where she
has lived for about eleven years with her parents
and two younger sisters. She has known the
original defendant as long as she can remember
as a friendly neighbor and denies any illicit re-
lations with him (p. 60) and he denies any il-
licit relations with her (p. 57).

This defendant-respondent had a child by a
married man named Smith (p. 53, 1. 3-10; p. 55,
11. 19-27) which was conceived in December, 1925.

Petitioner, in the summer of 1926 (p. 10, 1. 16)
as corrected by petitioner (p. 41, 1. 15) became
suspicious of her husband and apparently kept
the original defendant under constant surveil-
lance from July 7, 1926 (p. 18, 1. 32).

She first began to watech when she noticed this
defendant’s condition (p. 19, 1. 25-27) and saw
things on the line (p. 23, 1. 5).

There was considerable testimony as to this
defendant-respondent and the original defendant
having been seen together at this defendant’s
home, but this was denied and was explained as
having been a case of mistaken identity (p. 47,
L. 31;p.760, 1.'8: p. 57, 1. 85;'p.'59, 1.'19).

LAW,
I.

There was no testimony of the existence of any
affection between this defendant-respondent and
th.e original defendant; no proof of previous fa-
miliarity; no correspondence; no compromising
situations, and no secret meetings.

It is well settled that under such circumstances
the proofs will be held not to warrant a finding of
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adultery, This doctrine was clearly stated in the
case of Berckmans v. Berckmans, 17 N. J. Eq.
453 at p. 454. The Court of Errors and Ap-
peals said in that case:

The charge made by the complainant, if
true, is known to our law as a erime; conse-
quently this prosecution partakes strongly
of the nature of a criminal proceeding, so
much so as to place the complainant
under the necessity, not only of placing a
decided preponderance of testimony in favor
of the charge, but of proving it to the satis-
faction of this court, beyond a reasonable
doubt. I do not mean to say that it must be
done by such an amount of overwhelming
and unmistakable evidence as to render it
impossible to be otherwise, but the evidence
must be such as to satisfy the human mind,
and leave the careful and guarded judgment
of the court, free from any conscientious and
perplexing doubts as to whether the charge
be proved or not. If, after a careful ex-
amination of all the competent testimony,
such doubts remain immovable, it is clearly
our duty to give the defendant the benefit
of such doubts, and to refuse the prayer of
the complainant.

Another case, Culver v. Culver, 38 N. J. Kq.

163 at p. 165, phrases the rule thus:

The circumstances must be such as will
lead the guarded discretion of a reasonable
and just mind to the conviction that the crime
has been committed.

IT.

The circumstances, if admitted as detailed by
petitioner’s witnesses alone, would not prove the
charge beyond all reasonable doubt.

The evidence in a divorce case where the peti- -
tion is based upon adultery, makes necessary the
proof of some specific act, or facts from which
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such act must be inferred, in order to warrant a
decree for divorce.

In the case of Larrison v. Larrison, (20 N, J.
KEq. 100) Chancellor Abraham O. Zabriskie stated
the rule thus:

Proof that the parties were together in a
place and at a time where and when it was
possible for them to have been guilty is not
sufficient. This defect of proof will not be
supplied by proof that the defendant had for

a period lived in concubinage with a mar-
ried man.

To the same effect was Mayer v. Mayer, (21
N. J. Eq. 246) ; Messick v. Messick, (93 N. J. Kq.
220) ; Sargent v. Sargent, (114 Atl. 439); Torrens
v. T'orrens, (94 N. J. Eq. 480) ; Grundy v. Grundy,
(92 N. J. Eq. 687).

ITI.

Any intimacy between this defendant-respond-
ent and the original defendant was expressly and
positively denied,

The Court of Errors and Appeals in the case
of Cartan v. Cartan, (93 N. J. Eq. 175) stated
at page 177:

““To justify a decree for divorce on the
ground of adultery, the evidence of the de-
fendant’s guilt must be clear and satis-
factory. A full and explicit denial of the
charge by the defendant and the alleged
particeps crimimis should be regarded as de-

cisive in a case of doubt, citing Reed ». Reed,
(17 N. J. Eq. 101).”

— e
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CONCLUSION
It is respectfully submitted:

1. That there was no proof of adultery nor
proof of desire and opportunity to comm_1t
adultery at any time in December, 1925, nor 1n

the year 1926.

9. That there was no evidence submitted as
to any illicit relation between the defendant and
the intervenor.

3. That the dismissal of petitioner-appellant’s
petition was justified and proper.

It is therefore respectfully submitted that the
decree entered in the Court of Chancery on the
advice of the learned Vice-Chancellor should be

affirmed.

J. GLENN ANDERSON,
Solicitor for and of Counsel with
the Defendant-Respondent, Dorothy
L. Griffin,









