
OF N E  W JER SEY .

Doctor H en ry  V a n  D erveer, la te  o f  th e  to w n sh ip  o f  B e d -  
minster, in  th e  co u n ty  o f  S om erset, d ied  on  th e  2 2 d  o f  
May, A. D . 1 8 6 8 , in  th a t  to w n sh ip  ; he never w as m arried , 
and left as h is  n earest o f  k in  liv e  first co u sin s, H e n r y  V a n  
Derveer, Gfertrude G riffin , J o h n  F . S ch en k , H en ry  S. H a r -
ris, and Israel S ch en ck , w ho c la im  to  be h is  heirs a t  la w , 
and to whom  h is  real e s ta te  h a s d escen ded , an d  in  w hose  
possession su ch  lan d s h ave b een  sin ce  h is  d ea th , h e h a v in g  
died in testate . B esid es th e  ab ove nam ed  five first cou sin s  
he left him  su rv iv in g  a  n u m b er o f  persons m ore rem ote ly  10  
related to h im , som e o f  w h om  sta n d in g  in  th e  re la tio n  o f  
second and th ird  cou sin s filed  a b il l  in  th e  C ou rt o f  C h a n -
cery of N ew  J ersey  on  th e  2 7 th  o f  D ecem b er, A . D . 1 8 7 1 , 
for a partition  o f  th e  real e s ta te -o f  w h ich  h e d ied  se ized , 
or in case the C han cellor sh o u ld  b e o f  th e  op in io n  th a t  a 
partition cou ld  not be m ade w ith o u t  grea t preju d ice to th e ir  
interest, then  th a t th e  sam e sho Id be so ld  an d  th e  p ro-
ceeds divided

The lands o f  w h ich  sa id  H enry V a n  D erveer  d ied  se ized , 
as described and set forth  in  sa id  b ill, and w h ich  th e  co m - 2 0  
plainants cla im  d escended  to  th em  and  the other p arties in  
their said b ill nam ed, an d  to  w h ich  each  is  n ow  se ized  o f  
the part or share in  said  b ill  s ta te d , co n s is ts  o f  severa l 
tracts, the first o f  w h ich  is s ta te d  in  sa id  b ill as co n ta in in g



2

one acre and  s ix ty  h u n d red th s, s itu a te  in  th e  tow n sh ip  of 
B ed m in ster , *n sa id  co u n ty  o f  S o m erse t, con v ey ed  to him 
b y  E lia s  B row n, M ay 8 th , 1 8 2 1 . R ecorded  M ay 19th, 

1 8 2 1 , book  K ,  p a g e  1 6 8 .
T h e  secon d  tract s itu a te d  in  sam e to w n sh ip , containing  

e ig h ty -e ig h t  h u n d red th s o f  an acre.
C on veyan ce b y  W ill ia m  J .  T o d d , E x e cu to r  o f  Thomas 

T o d d , d eceased , A p r il 1 s t ,  1 8 4 8 .
R ecorded  F eb ru ary  8 , 1 8 5 6 ;  B o o k  W ,  2 , p a g e  315 .

1 0  T h e  th ird  tra c t co n sis ts  o f  tw o  lo ts , s itu a te  in  sam e town-
sh ip , th e  first c o n ta in in g  3 2 5  7 -1 0 0  acres. T h e  second con-

ta in in g  a b o u t 3 0  acres.
C on veyan ce b y  M ary H . V a n  D erveer , A sr il 1 st , 1833.
R ecorded  M ay 1 0 th , 1 8 4 7 , B o o k  F , N o . 2 , p a g e  451.
T h e  fo u rth  tra c t co n s is ts  o f  fou r p arcels. T h e  first con-

ta in in g  4 3 5  acres, s itu a te  in  B ed m in ster  tow n sh ip . The 
second  in  sam e to w n sh ip , c o n s is tin g  o f  2 0  acres, the third 
in  sam e to w n sh ip  'c o n s is t in g  o f  10  acres. T h e  fourth  sit-
u a ted  in  B ern ard s to w n sh ip , co n ta in in g  51  1 -4  acres, of 

2 0  lan d , w h ich  sa id  la s t  four trac ts  o f  land  th e  sa id  Henry 
V a n  D erveer in h erited  b y  d escen t from  h is  s is ter  PhebeV an  

D erveer , deceased .
T h e  f ifth  tra c t co n sis ts  o f  2  acres, s tr ic t  m easure, situate 

in  B ern ard s a foresa id , con veyan ce b y  J o se p h  B o y le , Decem-

ber 2 5 th , 1 8 4 6 .
R ecorded  M ay 1 0 th . 1 8 4 7 , B o o k  F ,  N o . 2 , p age 428 .
T h e  s ix th  tra c t s itu a te  in  B ernards to w n sh ip  aforesaid, 

co n ta in s  11 4 8 -1 0 0  acres, an d  a lso  an oth er  p arcel situate m 

sam e to w n sh ip , co n ta in in g  4  3 -1 0 0  acres.
3 0  C onveyance b y  W ill ia m  B o y le  an d  w ife , M arch 2 6 th , 1849.

R ecord ed  F eb ru a ry  8 th , 1 8 5 6 , B ook  W , N o . 2 ,  page 217.
T h e  sev en th  tra c t co n s is ts  o f  a  p arcel o f  la n d , situate in 

th e  v illa g e  o f  P la in fie ld , c o n ta in in g  1 9 4 -1 0 0  acres o f lan , 
con veyan ce b y  T h o m a s W . R ey n o ld s , sh er iff o f  Union 

co u n ty , S ep tem b er  4 th , 1 8 6 2 ..
R ecord ed  S ep tem b er  9 th , 1 8 6 2 , B o o k  1 0 , p age 389 o

D eed s for U n io n  co u n ty . , ,
T h e  co m p la in a n ts  in  th e ir  b i l l  for p a rtitio n  claim  a 

th e y  an d  th e  o th er  secon d  co u sin s an d  th ird  cou sin s Hen- 
4 0  ry V a n  D erveer , d eceased , are e n t it le d  to  certa in  undivi



3

parts o f  sa id  lan d  o f  w h ich  he d ied  se ized , accord in g  to  th e ir  
dugiees of re la tio n sh ip  to the sa id  H en ry  V an  D erveer; th a t  
is to say, the second  cou sin s w hose fa th er  or m oth er w as a
first cousin  o f  sa id  H en ry  V an  D erveer, b u t dead before 
said Van D erveer, le a v in g  th em  su rv iv in g  the sa id  second  
cousins in sa id  h ill nam ed, now  c la im  by said  b ill to  be en -
titled to h ave th a t  p ortion  o f  la n d s o f  w hich  sa id  V an  P er-  
veer died se ized , to  w h ich  th e ir  fa th er  or m oth er w ould  h ave  
been en titled  i f  l iv in g  a t  th e  tim e  o f  sa id  V an  D erveer’s 
death as first cou sin s and  n ex t o f  k in  o f  sa id  d eceased , and  
also the th ird  co u sin s in sa id  b ill n am ed  c la im  to be e n titled  
to have their d eceased  fa th er ’s or m o th er’s portion  o f  the  
said lands, w h ich  their gran d  p a  en ts  w ou ld  h ave in h er ited  
if living a t the d ea th  o f  D r. V an  D erveer.

The p arties co m p la in a n t in  said  b ill n in e ; !  therein  as 
second cousins are as fo llo w s :  A lex a n d er  V a il, C orn eliu s  
Barcalow, C aro lin e  B area low , h is w ife , W illia m  G. S te e le , 
and Mary E . S tee le , h is w ife , J eh ie l T a lm a g e , P e t e r S .  T a l-  
mage, P eter  S. M orris, T h eod ore F . Morr is, F ra n k  M orris 
John^L. S ch en ck , A . V oorh ees Sch en ck . L yn n  A dam s, S a -
rah E. A dam s h is w ife, J a m es  A . H. C ornell, T h eod ore F .  
Cornell, F rederick  F . C orn ell, W illia m  D em arest, S arah  E . 
Demarest h is w ife , J o h n  V an  A lle n , C h ar lo tte  M. F . V an  
Allen, W illia m  V. B . S ch en ck , E liza  S ch en ck  M an n ing , 
Willr.un L. C onover, S a m u el B rearly , M aria V . B rearly  h is  
wife, Eli M. H u ff  and  C ath er in e  H u ff  h is w ife, H e n r ie tta  
Hunter, Joh n  H . H arrison  and Sarah  H arrison  h is w ife  
Apollos G. Sch en ck , J o h n  J . S ch en ck , H en ry  V . S ch en ck ’ 

aleb D. Schenck , Isa a c  R. S ch en ck , G ile s  G reen  and  H a r-
riet L  Green, h is  w ife, A n d r e w  R . B row n  and Sarah  C . 

Town, h is w ife, P h ile tu s  D a v is  an d  M argaret A n n  D a v is  ;

and third cousins as fo llo w s— S a m u el L ew is, P e ter  L a y to n  
and Jane L ayton  h is  w ife , J o h n  C om p ton  an d  E liz a b e th  
Dompton, his^wife, S a m u el Ir v in g  an d  P h e b e  Ir v in g , h is  
wi e, Sarah K in g , J a co b  L ew is, A yres L eason  an d °M arv  
Reason, h is w ife.

10
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n the p arties in  sa id  b ill n am ed  as d efen d an ts, are 
enry Van Derveer, H en ry  S. H arris , Israe l S ch en ck , J o h n  
• c enck, G ertru de Griffin ( th e  five first c o u s in s ) ; an d  

pai ties n am ed  in  sa id  b ill  an d  therein  d esig n a ted  as 4 0
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secon d  cou sin s to  H e n r y  V a n  D erveer , deceased , are Mary 
L . S h ip m a n , and  J e h ie l  G . S h ip m a n , her h u sb a n d , W illiam  
M orris, M aria  C orey, E liz a b e th  L  K en n ed y  an d  her hus-
b a n d , H en ry  R . K en n ed y , T h eod ore F r e lin g h u y sen , Fred-
erick  J .  F r e lin g h u y se n , L o u isa  M. C ham bers and  Talbot 
W . C ham bers, her h u sb a n d , Sarah  M , F re e lin g h u y se n , C ath-
arine F r e lin g h u y se n , P . D u m o n t F re lin g h u y sen , Maria 
L o u sia  E lm en d o rf, J o h n  C. E lm en d o rf, her h u sb an d , Uer- 
tru d e  E . M ercer an d  W ill ia m  T . M ercer, her h u sb an d , Abra- 

XO h a m  V . S ch en ck , M argaret V a n  N o stra n d , C atharine Van 
Z a n d t, M ary D e H a r t , L aw ren ce V . D a v is , Frederick F . 
J u d d , M ary E . J u d d , C ath arin e  J u d d  C orn w all and her 
h u sb a n d  A u g u s tu s  C orn w all, R ob ert V oorh ees, David 
V oorh ees, H en ry  V o o rh ees, G ertru d e F . L aw rence, Mary 
H e g em a n  and her h u sb a n d  C harles H eg em a n , Joh n  H. 
S ch en ck , M aria  W ill ia m so n , E liz a b e th  Service and her 
h u sb a n d  J o h n  0 .  S erv ice , W ill ia m  A n n in , and  Jacob V .
D . A n n in , L y d ia  A n n in  T a y lo r , an d  h er h u sb a n d  Gilbert 
V .  T a y lo r , E liz a b e th  K lin e , J a n e  A n n in , A braham  S.

2 0  V o o rh ees , H en ry  V oorh ees.
A n d  the p a rties  n am ed  in  sa id  b ill an d  th ere in  designa-

ted  as third cou sin s to  H en ry  V a n  D erveer , deceased, are 
J o h n  T . D u m o u d , F red er ick  F .  C. D u m o n d , M artha Du- 
m on d , M ag a retta  D u m o n d , E liz a b e th  F  C ornell, Marga-
ret M . R ob erts  w ife  o f  J o se p h  M. R o b erts , E lizab eth  L. 
M arten ez , M ary F .  M a r ten ez , F red er ick  C. M artenez, Julia 
J .  M arten ez, J o h n  S m ith , M argaret S m ith , M aria L. Har- 
d en b u rgh , J o h n  F .  J u d d  an d  A m a n d a  J u d d , M innie F. 
H u rlb u r t, S arah  T row b rid ge an d  her h u sb a n d  Sabin  Trow- 

ort b rid ge, H e n r ie tta  S ed g w ick , J o h n  R . S ed g w ick , Abraha 
3 0  J ero lo m a n , J o se p h in e  M . J ero lo m a n , G eorge W . Davis, 

M aria  M . D a v is , S a m u el H . D a v is , M ary A .  D a v is , ^Isaac 
A .  D a v is , J r ., J o h n  H . D a v is , W ill ia m  E . S h ortt, Catha-
rine S . G reen , an d  G eorge G reen  her h u sb a n d , Mary • 
S h o r tt, L o u isa  B . L y o n s, an d  B en ja m in  B  . L yon s her hus-
b a n d , M aria  R a p p e ly ea  an d  W illia m  R a p p ely ea  her us 
b an d , E lea n o r  S .  S to u t  and  B en ja m in  F . S to u t her hus-

b an d , H en ry  S . V a n  N u y s , L o u isa  T h orp  and Peter . 
T h orp  h er h u sb a n d , H en ry  D w ig h t  D a v is , C harles Lugen 

4 0  D a v is , L o u isa  A n n  L ock erly  and  B u rr R . L ockerly  hei u
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land, H arriet A n n  B a iley  and A nd rew  J . B a ile y  her h u s -
band, G eorge W . D a v is , Id a  J . D a v is , H .  V an D erveer  
Schenck, E m m a  L o tt , and  her h usb and  J o h n  S. L o tt . E liz -
abeth Terrill and her h usb and  L ew is H a lsey  T errill, C a th -
arine V oorhees, J o h n  V oorh ees, M argaret B a iley ,’ W in -  
throp B a iley , A n n a  V oorh ees, L aura F . V oorh ees G er-
trude I  V oorhees, H en ry  V oorh ees, A lm en a  C arm an and  
her husband C orn elius C arm an, S am u el H . D o u g h ty  J a n e  
Rambler and her h u sb a n d  W arren  H . ‘G am bler , S k illm an  
Doughty H en ry  V . S. S tu d d ifo rd , P e ter  A . S tu d d iford , 
Samuel M. S tu d d iford , T h eod ore L . S tu d d if-r d , P ,t e r  S tn d -  
diford E llen  A . S tu d d ifo rd , P h eb e  S tu d d iford , L eav in ia  
Studdiford, and Sarah  S tu d d iford .

The said com plainants in  their  said bill adm it tha i •
said five first cou sin s ab ove nam ed  are each e n t itl |  ( , 
twenty-seventh part w h ich  in  said  b ill is cla im ed  to b 

full share o f  said  lan d s, an  1*th a t  the said  lan Is n J, 
eathot said  V a n  D e r v .e r  d escended  to h is first, second  

and third cou sin s as ten a n ts  in  com m on, in  th e  parts or

th e rT /tatedpin theh ’ bil1, b eh lg  ° ne tw e n ty -sev e n th  part  
hereof as aforesaid , to  each  o f  said  first cou sin s liv in g ,

• °  e r,'p n '8 .-ii!a tives o f  deceased  first.and  second c o n s .
, said rep resen ta tives to tak e th e  share to  w hich th e ir

(fir8t ° r SeC° nd C0Usin) w ould  h ave been  
, i f  l iv in g , a t  th e  tim e  o f  th e  d ea th  o f  sa id  V an  

j e e r  and th a t  th ey  are n ow  seized  o f  th e  sa id  p a rts  or

s C \  V ?  : H eD IJ V a a  D erveer’ H e m y  & H arris , Israel 
' J ° h a  F> S ch en k , G ertru de G riffin , one tw e n tv -  

Mary E - S teeI° ^ f e  o f  W ill ia m  G. S tee le
pari J I  i , ° ,  1  **rSt C0USin? d eceased , one tw e n ty -sev e n th  
P , Jeh ie l T a lm a d g e  and  P eter  S .  T a lm a d g e , ch ildren  o f

betb i C°Z m’ deCeaSed ’ an d  M arg aiie t  M. R oberts E liz a -  

a Bell M teneZj M a /y  M ai’teneZ’ F red erick  M artenez, 
entirM * ! ar' eneZ’ Children ° f  a 8ecoild cou sin  deceased , 
MorrL t k  le(;tlVely t0  ° ne tw e n ty -se v e n th  part ; P e ter  S.

JehieTa q i 6 F ‘ M urris' M ar^ L - S h ip m a n , w ife  o f  
G S hipm an , and W illia m  M orris, ch ild ren  o f  a  first

seconrl’ ! eCeaSed; aud M aria H arden  b u rgh , on ly  ch ild  o f  a 
8evpnU,C0USln? d eceased - e n titled  co lle c tiv e ly  to one tw e n ty -  

1 part; M aria  C ory, A lex a n d er  V a il and  C aroline 4 0

20

30



B arca low , ch ild ren  o f  a first cou sin , and  J o n n  Sm ith  and 
M argaret S m ith , ch ild ren  o f  a secon d  cou sin , deceased, 
co llec tiv e ly  e n titled  to  one tw e n ty -se v e n th  p a r t ; John L. 
S ch en ck , Sarah  E .  A d a m s, w ife  o f  L y m a n  A dam s, and A. 
V oorh ees S ch en ck , ch ildren  ot a first cou sin , deceased, one 
tw e n ty -se v e n th  p art ; T h eod ore F . G o in e ll, F led e iick F . 
C ornell, J a m es  A . H . C orn ell, Sarah  E  D em arest, wife of 
W ill ia m  D em a rest, C h a r lo tte  M . F . V a n  A llen , wife of 
J o h n  V a n  A lle n , -ch ildren  o f  a f irst cou sin , John  F. D11-.
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4 0

m ond , F red er ick  F .  C. D u m o n d , M artha  Durnond, Mar- 
g a re tta  D u in o n d , E liz a b e th  F .  C orn ell, children o f a sec-
ond  cou sin , deceased , e n t itle d  co llec tiv e ly  to one twenty- 
sev en th  part ■ E liz a b e th  L . K en n ed y , w ife- o f  Hem  y A. 
K en  n ed y , T h eod ore F re lin g h u y se n , F rederick J . Fréhng- 
h u y sen , L o u isa  M . C ham bers, w ife  o f  T a lb o t W . Cham-
bers, Sarah  M. F re lin g h u y sen , C a th er in e  Frelinghuysen, 
ch ildren  o f  a first co u sin , 'd eceased , one twenty-seventh^ 
p art ; F red erick  T .  F re lin g h u y sen , P .  D u m o n t Frelinghuy-
sen , M aria L o u isa  E lm e n d o if , w ife  o f  J o h n  0 .  Elmeudorf,
G ertru de E . M ercer, w ife  o f  W ill ia m  T . M ercer, children 

o f  a first cou sin , deceased , one. tw e n ty -sev e n th  part y Wil-
lia m  V . B . S ch en ck , A braham  V . S ch en ck , and Eliza S. 
M an n in g , ch ild ren  o f  a first co u sin , deceased , one twenty- 
sev en th  p art ; M argaret V a n  N o stra n d , and Catharine Van 
Z a n d t, ch ild ren  o f  a first co u sin , d eceased , .one twenty-sev-
en th  p art ; Mary. D e H a r t , on ly  ch ild  o f  a first cousin e- 
ceased , one tw e n ty -se v e n th  p a rt  ; L aw ren ce V . D avis, on y 
ch ild  o f  a first cou sin  d eceased , S arah  Trowbrÿdge, Henri-
e t ta  S ed g w ick , A braham  J ero lo m a n , J o sep h in e  M. Jerolj)- 
m an , G eorge W . D a v is , M aria  M . D av is , S am u el H Davis, 
M ary A . D a v is , I sa a c  D a v is , J r .,  J o h n  H . D avis, c H ®  
o f  a secon d  cou sin , d eceased , e n t it le d  co llectively  to om. 

tw e n ty -se v e n th  p art ; W ill ia m  L . C onover, alia j. 
B rearley , w ife  o f  S a m u el B rea r ley , C ath erin e H uit, wi 
E l i M .  H uff, H e n r ie tta  H u n te r , S arah  A . Harrison, . 
J o h n  H . H arrison , ch ild ren  o f  a first cousin decease , 

W ill ia m  F . S h o r tt , ' a th er in e  S .  G reen , M ary V  ' 
ch ild ren  o f  a second  cou sin , d eceased , -en titled  co tc! _  

to  one tw e n ty -se v e n th  p a r t ;  F red er ick  F. Ju dd , 1 
J u d d , C ath er in e  J u d d  C orn w all, w ife  o f  A ugus us
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wall, children, o f  a first co u s in / d eceased , and M in n ie F .  
Hurlburfc, J o h n  F .  J u d d , A m an d a  J u d d , ch ild ren  o f  a sec-
ond cousin , d eceased , e n titled  co lle c tiv e ly  to one tw e n ty -  
seventh part ; D a v id  V oorhees, Hubert V oorh ees, H en ry  
Voorhees, G ertru d e L orance, M ary H agem  n , w ife  o f  
Charles H a g em a n , ch ild ren  o f -a  first co u sin , deceased  :

. Catharine V oorh ees, J o h n  V oorh ees, M argaret B a ile y , W in -  
tlirop B a iley , A n n a  V oorh ees, L au ra  F . V oorh ees,. G er-
trude L. V oorh ees, an d  H enry  V oorh ees, ch ildren  o f  a  sec -
ond cousin , d eceased , e n t itle d  co lle c tiv e ly  to one tw e n ty -  
seventh part ; J o h n  H . S ch en ck , M aria W ill ia m so n , E liz -
abeth Service, w ife  o f  J o h n  0 .  S erv ice , ch ild ren  o f  a first 
cousin, deceased  ; II. V an  D erveer S ch en ck , Em m a L o tt ,  
Louisa T h orp , L ou isa  B . L yon s, M aria R a p p ely ea , E lean or
S. S tou t, and  H en ry  S. V an  N u y s , ch ildren  o f  a second  
cousin, deceased , e n titled  co lle c tiv e ly  to  one tw e n ty -sev e n th  
part ; W illia m  A n n in  and J a co b  V . D . A n n in , L y d ia  A n -
nin T aylor, w ife  o f  G ilb e r t  B . T a y lo r , E liza b e th  K lin e  and  
Jane A nn in , ch ild ren  o f  a first cou sin , d eceased , one tw e n -
ty-seventh p a r t ;  A  p o ll is D . S ch en ck , J o h n  I  S ch en ck , 
Henry V . S ch en ck , C aleb  D . S ch en ck , Isa a c  It. S ch en ck , 
Harriet It. G reen, w ife  o f  G iles  G reen , S arah  C. B row n , 
wife o f A nd rew  P .  B row n , ch ild ren  o f  a first co u sin , d e-
ceased, one tw e n ty -se v e n th  p art, P h i le tu s  D a v is , M argaret 
Davis, ch ildren  o f  a f irst  co u sin , d ecea sed , and  H en ry  
D w ight D av is , C harles E u g en e  D a v is , L o u isa  A n n  L ock -  
erly, H arriet A n n  B a iley , G eorge W . D a v is , Id a  J .  D a v is , 
children o f  a second  co u sin , d ecease  ’ , e n t it le d  co lle c tiv e ly  
to one 'tw en ty -sev en th  part ; A b rah am  S . V oorh ees and  
Henry V oorhees, ch ild ren  o f  a  first co u sin , d eceased , one  
tw enty-seventh  p art ; E liz a b e th  T errell, S a m u el L ew is , 
Jane L ayton , E liz a b e th  C o m p to n , P h eb e  Ir v in g , Sarah  
King, Jacob  L ew is , an d  M ary L eason , ch ild ren  o f  a second  
cousin, deceased , co lle c t iv e ly  e n t it le d  to one tw e n ty -se v e n th  
part ; H enry V . S. S tu d d ifo rd , P e te r  A .  S tu d d ifo rd , S a m - ' 
uelM . S tu dd iford , T h eod ore II . S tu d d ifo rd , P e ter  S tu d d i.  
ford, E llen  A . S tu d d ifo rd , P e ter  S tu d d ifo rd , L ea v in ia  S tu d -  
dixorcl, and S a ia h  M. S tu d d ifo rd , ch ildren  o f  a second cou sin , 
deceased, co llec tiv e ly  en t it le d  to  one tw e n ty -sev e n th  part.

And the said  co m p la in a n ts  in an d  b y  th e ir  sa id  b ill as

10

20

30
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by th e ir  prayer as th ere in  s ta te d  an d  se t  forth , pray that 
th e  sa id  d e fen d a n ts  ab ove n am ed , sh o u ld  u poh  their  respec-
t iv e  an d  corporate o a th  andaffirm ation ,, fu ll ,  true, direet and 
p erfect an sw er, m ak e to  a ll an d  s in g u la r  th e  charges and 
m a tters aforesa id , fu lly  and  p a rticu la r ly , and  th a t a fair 
p a rtitio n  and  d iv is io n  o f  the sa id  tractsancl p arcels o f  lands 
farm s, lo ts , a n d . p rem ises sh ou ld  be m ade according 
to  th e  course an d  p ra ctice  o f  th e  sa id  Court, 
i f  th e  sam e sh ou ld  be p racticab le  an d  co n sis ten t w ith  the 

10  f ig h ts  ° f  a H the p arties  in tere sted  th ere in , m ig h t  be made 
am on g  the co m p la in a ets , and  a ll o th er  p ersons entitled  to 
a share o f  th e  sa id  la n d s, farm s, lo ts , an d  p rem ises accord-
in g  to  their  resp ective  r ig h ts  and  in tere sts  therein , and in 
case su ch  p a rtitio n  and  d iv is ion  sh o u ld  be foun d  to be im-
p racticab le , or if  i t  sh o u ld  ap pear th a t  th e  sam e could not 
be m ade w ith o u t  g rea t prejud ice to a ll concerned , then that 
th e  sa id  la n d s, lo ts  and  p rem ises m ig h t be decreed by the 
sa id  C ourt to be so ld  and  th e  proceed s th ereo f divided 
am on g  th e  co m p la in a n ts , an d  th e  severa l p arties  interested 

2 0  therein , accord in g  to  their  resp ec tive  r ig h ts , shares, and in-
terests. A n d  th a t  in  th e  m ea n tim e one or m ore proper 
person  or p ersons m ig h t b e ap p o in ted  to  receive the rents, 
is su e s , co m p en sa tio n s , an d  p rofits  o f  th e  sa id  lan ds, farms, 
lo ts  an d  p rem ises, for th e  b en efit o f  th e  com p la in an ts, and 
a ll o ther persons in terested  th e r e ip ; an d  th a t  su fii rents, 
issu es , co m p en sa tio n s and  profits m ig h t be p a id  to and dh 
v ided  a m on g  th e  co m p la in a n ts  an d  a ll o ther parties entitled  
th ere to  accord in g  to  their  resp ec tiv e  r ig h ts , shares; and in-
terests  in  th e  sam e, and  that, an  a cco u n t m ay  be taken of 

3 0  th e  ren ts, issu es  and profits o f  th e  said  lan d s, farm s, lots 
an d  p rem ises w h ile  in  th e  p ossession  an d  occu p an cy  o f the 
sa id  H enry V anderveer, H en ry  S. H arris, Israel Schenck, 
J o h n  F . S ch en k , an d  G ertru d e G riffin , and  th a t the same 
m ay  be p a id  to  su ch  person  or persons as m ay  be appointed 
as aforesa id  b y  th is  honorab le C ou rt, to  receive the sam e; 
and in  case th e  sa id  H enr}7 V a n  D erveer, H en ry  S . Harris, 
Isr a e l S ch en ck , J o h n  F . S ch en k , and G ertru de Griffin, shall 
n o t p ay  th e  ren ts , issu es , and  profits accord ing to the 
order and  decree o f  th is  C ou rt, th en  th a t  th e  sam e may be 

4 0  d ed u cted  from  th e ir  resp ec tiv e  shares and  p ortions of the
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proceeds of th e  sa le  o f  th e  sa id  la n d s, farm s, lo t s  and  p rem -
ises, for th e  ben efit o f  you r orat »rs an d  ora tr ixes, an d  a ll  
of the persons in terested  th ere in  ; and  th a t  you r orators 
and oratrixes m ay  h ave su ch  o th er  an d  fu r th er  r e lie f  as th e  
nature and c ircu m stan ce o f  th e  case m ay  requ ire, an d  as  
to your H onor sh a ll seem  m ee t and proper, to g e th e r  w ith  
the costs and ch arges o f  yo u r  orators and  oratr ixes in  th is  
behalf su sta ined . A n d  th e  sa id  co m p la in a n ts  in  an d  by  
their said b ill d id p ray  th e  C han cellor to  g ran t u n to  them  . 
the S tate’s w rit o f  Subpoena to  be d irected  to  th e  d efen d - 10 
ants above nam ed, com m an d in g  them  an d  each  o f  th em  a t  
a certain d ay, and  under a certa in  p en a lty  therein  to  be ex -
pressed persona lly  to  be and  ap pear before h is  H on or in  th e  
Court o f  C hancery, th en  an d  there to answ er th e  p rem ises, 
and to stand  to , ab ide and  perform  su c h  decree therein  as 
to the said  cou rt sh o u ld  seem  m eet
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B e tw e en
A lex a n d er  V a il ,  et. al.,

Complainants,
and

H en ry  V a n  D erveer, et. al.

Defendants.

»

\

On B ill

for P a r tit io n , &c. 

D em urrer.

T h e  D em urrer o f Israel S ch en ck , on e o f  th e  D efendants 
to  th e  b ill  o f  co m p la in t  o f  A lex a n d er  V a il and others, Com-
p la in a n ts .

T h is  d efen d an t b y  p ro te s ta tio n  n ot co n fess in g  a ll or any 
o f  th e  m a tters  an d  th in g s  in  th e  c o m p la in a n t’s b ill o f  com-
p la in t  co n ta in ed  to  be tru e in  su ch  m anner an d  form  as the 
sam e are or is  th ere in  se t  forth  and a lleg ed  to the demurrer 
to  sa id  b ill o f  co m p la in t, an d  for cau se  o f  dem urrer say : 
T h a t th e  fa c ts  se t  forth  in  th e  sa id  b ill o f  com p la in t show 
th a t  th e  sa id  co m p la in a n ts  are n o t or is  e ith er  o f  them  seiz-
ed o f  or e n titled  to  a n y  e s ta te  or in te re st  in  th e  land and 
p rem ises m en tion ed  an d  described  in  th e  sa id  b ill o f  com-
p la in t  or an y  p art th ereof, and  th a t  th e  sa id  land and 
p rem ises on th e  d ea th  o f  D r. H en ry  V an d erveer, who was 
th e  ow ner th e re o f  in  fee, descen ded  by th e  law s o f this 
S ta te  to  th e  d efen d a n t, H en ry  V a n  D erveer, H enry S. Har-
ris, G ertru d e G riffin , J o h n  F . S ch en ck  and  Israel Schenck, 
as ten a n ts  in  com m on , w ho th ereby  b ecam e and are now 
se ized  in  fee , in  eq u a l p arts o f  the w hole o f  sa id  land and 
p rem ises to  th e  ex c lu s io n  o f  a ll o th er  p ersons or person.

A n d  for fu r th er  cau se  o f  d em urrer, th is  defendant shows 
as ap pears by th e  sa id  b ill  o f  co m p la in t, th a t  the said de-
fen d a n ts  H en ry  V a n  D erveer. H enry  S . H arris, Gertrude 
G riffin , J o h n  F .  S ch en ck  an d  I sr a e l S ch en ck , were on the 
d ea th  o f  th e  sa id  D r . H en ry  V a n  D erveer, and a ie  now his 
on ly  heirs a t  la w  an d  n earest l iv in g  re la tio n s, and of all o
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equal degree of consanguinity to the said Dr. Henry Van 
Derveer, deceased, and that by the laws of this State, all 
the lands and real estate of the said Dr. Henry Van Der- 
veer, on his death, descended to the said defendants, Henry 
Van Derveer, Henry S. Harris, Gertrude G r if f in , John F. 
Schenck and Israel Schenck, in equal parts as tenants in 
common, to the exclusion of the said complainants, and 
every one of them, who, if related to the said Dr. Henry 
Van Derveer at all, are in a degree more remote than the 
Slid five defendants just named. 10

And for further cause of demurrer, this defendant shows 
by the facts alleged in said bill of complainant, that the 
said complainants are not nor is any of them, by the laws 
of this State, heirs at law or an heir at law of the said Dr. 
Henry Van Derveer, deceased, and are not now, and never 
have been seized of or entitled to- any estate or interest of, 
m and to the lands and real estate of which the said Dr. 
Henry Van Derveer died seized, or any part thereof.

Wherefor, this defendant doth demur thereto and hum-
bly demands the judgment of this Court, whether he shall 20  
be compelled to make any further or other answer to the 
said bill of complaint, and prays to be hence dismissed 
with his reasonable costs and charges in this behalf most 
wrongfully sustained. JOHN SCHOMP,

A. V. VAN FLEET, of Counsel with said Defendant. 
S t a t e  o f  N e w  J e r s e y

to law, on his oath saitli, that he is the defendant, in whose 30 
behalf the foregoing demurrer is to be filed, and that the 
same is not interposed for delay, but in good faith.

ISRAEL SCHENCK.

Solicitor of Israel Schenck.

S o m e r s e t  C o u n t y ,
Israel Schenck, of full age, being duly sworn according

D, 1872.
Sworn and subscribed before me, this 24th day of April, 
D > 1872. JOHN H. ANDERSON,

certify I have perused the complainant’s bill of com-
deraurrer is well

rounded in point of law. A. V. VAN FLEET.

Master in Chancery of New Jersey, 
i certify I have perused the complainant’s bill of com-

rounded in point of law. 
A true copy.

HENRY C. KELSEY, Clerk.
40



Between

Henry VanDerveer, et. al.

D efendants.

Alexander Vail, et. a l.,

C om plainants,
and for Partition, &c.

On Bill

Appeal.

The Defendant, Israel Schenck, hereby appeals 
from so much of the ordermade in this cause, on the twen-
ty-first day of May, in the year of our Loid, one thousand 

10 eight hundred and seventy-two, as orders that the de-
murrer filed therein by this defendant, be overruled, with 
costs to be paid by the defendant, Israel Schenck, to 
the Court of Errors and Appeals, in the last resort in all 
causes.

Of Counsel with said Defendant. 
20  I certify that I conceive there is good cause for the ap-

peal in the above stated cause by the defendant, Israel 
Schenck.

Dated May 23, 1872.
JOHN SCHOMP, 

Solicitor of Israel Schenck. 
A. V. VAN FLEET,

A. V. VAN FLEET,
Of counsel with said i efendaut.

A true copy.
HENRY C. KELSEY.

Clerk.



O n B ill

for Partition, &c. 

Demurrer.

The Demurrer of Dr. JohnF. Schenck, oneofthe Defendants 
to the bill of complaint of Alexander Vail and others, Com-
plainants. JQ

This defendant by protestation not confessing all or any 
of the matters and things in the complainant’s bill of com- 
plaint contained to be true in such manner and form as the 
same are or is therein set forth and alleged to the demurrer 
to said bill of complaint, and for cause of demurrer say :
That the facts set forth in the said bill of complaint show 
that the said complainants are not or is either of them seiz; 
od of or entitled to any estate .or interest in the land and 
premises mentioned and described in the said bill of com-
plaint or any part thereof, and that the said land and 20 
premises on the death of Dr. Henry Yanderveer, who was 
the owner thereof in fee, descended by the laws of this 
State to the defendants, Henry Van Derveer,Henry S. Har-
ris, Israel Schenck, Ge; trade Griffin and John F. Schenck, 
as tenants in common, who thereby became and are now 
seized in fee, in equal parts of the: whole of said land and 
Premises to the exclusion of all other person or persons.

And for further cause of demurrer, this defendant shows 
as appears by the said bill of complaint, that the said de-
fendants Henry Van Derveer, Hénry S. Harris, Israel 
chenck, Gertrude Griffin, and John F. Schenck, were on the 
êath of the said Dr. Henry Yan Derveer, and aie now his 
a y eirs at law and nearest living relatives, and of all of

Between

Alexander Yail, et al,

and
C om plainants, \

(

Henry YanDerveer, et al, \  

. Defendants. /

30
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equal degree of consanguinity to the said Dr. Henry Van 
Derveer, deceased, an 1 that by the laws of this State, all 
the lands and real estate of the said Dr. Henry Van Der- 
Yeer, on his death, descended to the said defendants, Henry 
Van Derveer, Henry S. Harris, Israel Schenck, Gertrude 
Griffin and John F . Schenck, in equal parts as tenants in 
common, to the exclusion of the said complainants, and 
every one of them, who, if related to the said Dr. Henry 
Van Derveer at all, are in a degree more remote than the 

10 said five defendants just named.
And for further cause ot demurrer, this defendant shows 

by the facts alleged in said bill of complaint, that the 
said complainants are not nor is any of them, by the laws 
of this State, heirs at law or an heir at law of the said Dr. 
Henry Van Derveer, deceased, and that the said complainants 
are not now, and nwer have been seized of or entitled to any 
estate or interest of, in and to the lands and real estate ol which 
the said Dr. Henry Vauderveer died seized, or any part thereof.

Wherefor, this defendant doth demur thereto and hutn- 
2q  bly demands the judgment of this Court, whether he shall 

be compelled to make any further or other answer to the 
said bill of complaint; -and prays to be hence dismissed 
with his reasonable costs and charges in this behalf most 
wrongfully sustained. JOHN SCHOMP,

Solicitor of dohn F. Schenck.
A. V. VAN FLEET, of Counsel with said Def* ndant.
S t a t e  o f  N ew  J e r s e y  )
S o m e r s e t  C o u x t y , j s s '

JohnF. Schenck, of full age, being duly sworn according 
20 to law, on his oath saith, that he is the defendant, inw hose 

behalf the foregoing demurrer is to be filed, and that the 
same is not interposed for delay, but in good faith.

JOHN F. SCHENCK.
Sworn and subscribed before me, this 27th day o f  March, 

A. D., 1872. E R. BULLOCK,
Master in Chancery o f  New Jersey.

We certify that we have perused the complainant’s bill 
of complaint in this case, and that the foregoing demurrer 
is well foun led in point of la v. A. WORTS.

A. V. VAN FLEET.
40 A true copy, HEN RY C KELSEY, Clerk.



On Bill
forPartition, &c. 

Appeal.

The Defendant, Dr. John F. Schenck, hereby appeals 
from so much of the order made in this cause, on the twen-
ty-first day of May, in the year of our Loid, one thousand 
eight hundred and seventy-two, as orders that the de-
murrer filed therein by this defendant, be overruled, with 
costs to be paid by the defendant, Dr. J . F Schenck, to 10 
the Court of Errors and Appeals, in the last resort in all 
causes.

Between Alexander Vail, et. a l ,  ) 
C om plainants, > 

and Henry VanDerveer, et. al. ) 
D efendants.

Dated May 23, 1872.
JOHN SCHOMP,

Solicitor of Dr. John F. Schenck.
We conceive there is good cause of appeal in the above 

stated cause.
A. WUHTS,

A. V. VAN FLEET,

A true copy.
Of counsel with said 1 efendant.

HENRY 0. KELSEY.
Clerk.

20

Between Alexander Vail, et a l , deft’s ) On Bill
u v  atK* > for Partition, &e.

. *feniT VanDerveer, et a l , deft’s. ) Demurrer.
To t h e  H o n o u a b l e  C o u r t  o f  E r r o r s  a n d  A p p e a l s  i n  

t h e  l a s t  r e s o r t  i n  a l l  C a u s e s .

The humble petition of John F . Schenk, the appellant, in 
tio a *ve sta/ e^ caase’ respectfully shows, that your peti- 
of Oh ^  S aog' ioved by an order made in the Court

mcery, by the Honorable Abraham O. Zabriskie

30
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Chancellor of the State of New Jersey, bearing date on 
the twenty-first day of May, in the year of our Lord one 
thousand eight hundred and seventy-two, in a cause there-
in depending/ wherein Alexander Vail and others were com-
plainants and your petitioner, John F. Schenk, and others, 
were defendants in this respect, to wit : that the âid order 
overrules the demurrer filed by your petitioner, John F. 
Schenk, to the bill of complaint of the said complainants, 
with costs to be paid by your petitioner, John F. Schenk; 

10 and your petitioner humbly appeals from the said order of 
the Chancellor,, which orders as aforesaid, upon the ground 
that the said order is erroneous, for that the said demurrer 
of your petitioner was gool and sufficient, and the said 
Chancellor should have ordered it to stand and be allowed, 
and not overruled it.

Your petitioner therefore prays that the said order of 
the Chancellor may be reversed, set aside, and for nothing 

. holdeu, and that your petitioner may have such relief in 
the premises as to this Honorable Court shall seem meet. 

20 J NO. «CHOMP,
.Solicitor of Dr. JohnF. Schenk.

A. WURTS,
of Counsel with Appellants.

A. V. VAN FLEET, 
of Counsel with Appellant.

Dated June 12, 1872.

STATE OF NEW-JERSEY*
I, Henry C. Kelsey, Secretary of State of 

30 said State and Ex-Officio Clerk <>f the Court
of Errors and Appeals, in the last resort in 

[L. S.] all causes, do hereby certify the foregoing to 
be a true copy of a petition of ¿appeal in the 
above stated cause as the same is taken form 
and compared with the original now remain-
ing on file in the office of said Court.

In testimony whereof I have hereunto het my hand and 
affixed my official seal this 14th day of February, A. D , 
1873. HENRY C. KELSEY.



OF N E W  JER SEY .

Between
Israel Schenck, et. a l.,

A p p e lla n ts ,
and

Alexander Vail, et. al.

A ppellees.

On Apeal 

• from an Order 

Overruling Demurrer.

To THE HONORABLE COURT.OF ERRORS AND APPEAL^ IN 
THE LAST RESORT IN ALL CAUSES.

The humble petition of Israel Schenck, the appellant, in 
the above stated cause, respectfully shows, that your peti- 
tioner finds himself aggrieved by an order made in the Court 
of Chancery, by the Honorable Abraham O. Zabriskiór; ; 
Chancellor of the State of New Jersey, bearing date on 
the twenty-first day of May, in the year of our Lord one 
thousand eight hundred and seventy-two, in a cause there- 

depending, wherein Alexander Vail and others were com-
plainants and your petitioner, Israel Schenck, and others,
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were defendants in this respect, to wit : that the said order 
overrules the demurrer filed by your petitioner, Israel 
Schenck, to  the bill of complaint of the said complainants, 
with costs to be paid by your petitioner, Israel Schenck ; 
and vour petitioner humbly appeals from the said Older of 
the Chancellor, which orders as atoresaid, upon the ground 
that the said order is erroneous, for that the said demurrer 
of your petitioner was good and sufficient, and the said 
Chancellor should have ordered it to stand and be allowed, 

10 and not overruled it.

Your petitioner therefore prays that the said • order of 
the Chancellor may be reversed, set aside, and for nothing 
holden, and that your petitioner may have such relief in 
the premises as to this Honorable Court shall seem meet.

JNO. SCHOMP,
Solicitor of Israel Schenck. 
A. Y. VAN FLEET, 

of Counsel with Israel Schenck.
Dated June 12, 1872.

20 STATE OF NEW-JERSEY,

I, Henry C. Kelsey, Secretary of State of 
slid State and Ex-Officio Clerk of the Court 
of Errors and Appeals, in the last resort in 

[L. S.] all causes, do hereby certify the foregoing to 
be a true copy of a petition of appeal in the 
above stated cause as the same is taken from 
and compared with the original now remain-
ing on file in the office of said Court.

In testimony whereof I have hereunto set my hand an
30 affixed my official seal this 14th day of February

1Q(7o HENRY C. KELSEY.



OF N E W  JE R SE Y .

Between ; j
Alexander Vail, et a l. /  On Appeal 

A ppellees,!
and from Order Overruling>

John F. Schenck, et. a l., i Demurrer.

A p p l’ts. \  Answer.

The answer of Alexander Vail, and others, upon whose 
application the demurrer of the said appellants was over-
ruled by the Honorable Abraham 0. Zabriskie, Chancellor 
of the State of New Jersey, to the petition ot appeal of 10 
Dr. John F. Schenk, and others, in the above stated cause.

The said appellees not admitting all, or any of the mat-
ter o' things to be true, as in and by the said petition of 
appeal are mentioned and set forth, for answer thereto 
says, that they believe it to be true that an order was made 
in the Court of Chancery, by his Honor Abraham O. Za-
briskie, the Chancellor, over-ruling the demurrer filed by 
the said appellants, as in the said petition of appeal is 
mentioned and set forth, but as to the date, substance, 
purport, and extent thereof, these appellees humbly crave ^ 
leave to refer thereunto when the same shall be produced.

And these appellees humbly conceive and are advised that 
the said order in the matters complained of in the said pe-
tition of appeal is correct, just, and according to law, and
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therefore humbly prays that the said order may be affirmed 
and the said appeal dismissed with costs.

CLARK & HONEYMAN, 
Solicitors of Alexander Yail, et. a .., Appellees.

A. A. CLARK, 
of Counsel with Appellees. 

STATE OF NEW -JERSEY:

I, Henry C. Kelsey, Secretary of State of 
of said State, and Ex-Officio Clerk of the 
Court of Errors and Appeals in the last re-
sort in all causes, do hereby certify the fore-
going to be a true copy of the “ Answer” of 
Alexander Vail, et. a l., appellees in the above 
stated cause, as taken from and compared with 
the original now on file in the office of said 
Court.

In testimony whereof, I have hereunto set my hand and 
affixed my official seal this 14th day of February, A. D., 
I 873 HENRY C. KELSEY.

10
[L. S.]



O P I N I O N .
Th e  Ch a n c e l l o r .

The question is one which has never been directly decided 
by the law courts of this state. There are dicta and sup-
posed impressions of the har of the state, against the right 
of cousins to inherit with uncles and aunts, and on the other 
hand, in the case of L erch  v. Oberly, it was expressly ruled 
in this court, that a cousin of Emma Oberly, the daughter, 
of an aunt who had died before her, inherited equally with 
her surviving uncles ; the decree was framed upon that 
ruling, and was afterwards affirmed in the Court of Appeals. 
The opinion in this court was not given inadvertently, but 
was one that had been formed upon a careful consideration 
°f the subject. In the Court of Appeals the question seems 
uot to have been brought to the notice of the court, and is 
not alluded to in the opinion delivered by the Chief Justice, 
and it was not in all probability considered by them. This 
18 rendered almost certain by the fact that in the opinion of 
the Chief J  ustice, in T a y lo r  v. B r a y , 3 Vroom  184, de-
livered a few months previously, there are dicta inconsistent 
with this view.



The whole question is, whether the statutes of descents 
have, directly or by implication, abolished and changed the 
established common law doctrine of representation among 
collaterals, and whether, in ascertaining the ‘-‘degrees of con-
sanguinity” mentioned in those statutes, we must adopt the 
Civil law method of computation of degrees of kindred 
adopted by the courts of England and of this country, in 
calculating who are “next of kindred” under the statute of 
distributions.

10 I t is said that Chief Justice Green, in a case at Hunter-
don circuit, of which there is no report except a note in 
Nixon’s Digest, held that cousins could not inherit with 
uncles and aunts. The opinion of that learned jurist, though 
at circuit, on a question which he had examined and con-
sidered, would have great weight with me, but I have been 
told by counsel present, that the question was not argued, 
and that the decision was made by a simple question to 
counsel, whether it had ever been heard of in this state, 
that cousins inherited with uncles. I have no doubt that

20 & ich opinion was entertained by many of the bar, who, if 
not called upon to investigate and examine' the subject, 
would naturally conclude from the adoption of the Civil law 
rule, by the civil as well as the ecclesiastical courts, in ascer-
taining the next of kin under the statute of distributions, 
that it would be adopted as the rule under the statute of 
descents. An opinion thus formed would, no doubt, be acted 
upon at the circuit. But a mere ruling in one cause at the 
circuit in this manner, cannot be considered as settling the 
law.

30 In the case of 7 a y lo r  v. B ra y , above ; mentioned, the 
present Chief Justice, in some observations at the conclusion 
of his opinion, 3 Vroom  191, assumes that the degrees of 
consanguinity under our statute, should be reckoned by the 
rule of the Civil, and not of the common law He states 
that formerly there was some uncertainty on this subject, 
but that the opinion of the profession a ppears  to have be-
come settled in favor of the Civil law method. This ques-
tion was not involved in that case, and this view is no part 
of the decision of the case, and does not seem to have been

40 considered by the cpurt. The dicta of so able and learned
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a jurist are entitled to great regard, but they do not amount 
to a definite decision by that court, which, on a legal ques-
tion, would control me sitting here. The question is by him 
regarded more as put at rest by the opinions of the bar, 
than by any definite application of rules of construction ; 
and much reliance is placed upon the unreasonable conse-
quences which are assumed to follow the other construction, 
consequences entitled to great consideration, if they were 
not obviated by the construction universally put upon like 
terms as to equal shares, when given to representatives by 
the statute of distributions. The question was not argued 
in that cause, and I can conceive that the argument, and 
consideration of the question, might change the views of 
the Chief Justice expressed in that opinion. And with the 
views 1 have formed and expressed on the question, I can-
not regard this as such a settlement by a court of law as to 
control this court against its own views.

The common law of England, which is adopted in this 
state, especially as regaids real estate, has certai: clear and 
well settled rules or canons of descent, which, so far as not 
changed by statute, our courts have always recognized and 
adhered to. Th^se canons have never been held to be re-
pealed by doubtful words, but only by express words or 
necessary implication. Among these rules or canons is one, 
that inheritance shall lineally descend, but shall never 
ascend. A statute would repeal’ this rule, and where it 
directed in certain cases that a father or mother of thedece- 
dent should inherit his lands, the rule was so far repealed. 
But when the statute directed that in certain cases the lands 
should go to persons in equal degree of consanguinity to the 
intestate, although a grandmother is. by any rule of reckon-
ing, kindred in the second degree, and is included in the 
terms of the sHtute, yet it was held that this rule of the 
common law was not repealed by such an implication as this 
hut, that as this provision could in many cases have effect 
without repealing that rule, it must be intended to have 
een made subject to that rule, and not in derogation of it. 

kuch is undoubtedly the correct rule of interpretation where 
the statute does not in any other part indicate dejjgn to 
change the established rule. This is most clearly and logic-
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ally shown in the opinion of the Supreme Court in the case 
of T a y lo r  v. B r a y , above referí ed to.

Another common law rule, or canon of descent, the fifth 
enumerated by Blacks tone, is, that on failure of lineal issue 
the inheritance shall descend to the collateral relations of 
the blood of the first purchaser, subject to the rules that the 
lineal descendants shall represent their ancestor ad  infini* 
turn, and that the collateral heir shall be the next collateral 
kinsman. The canons of male preference and primogeni- 

10 ture, which also qualified this rule, have been expressly- 
repealed Now, by this cannon it was never doubted or dis-
puted that the common law recognized representation among 
collaterals a d  infinitum . And when an intestate left only 
female collateral heirs, as one aunt, three daughters of a 
deceased aunt, and one daughter, and five granddaughters 
by the same deceased mother, of a third deceased aunt, that 
all these would inherit together; each set of children taking 
by representation, the share of its deceased parent.

The question here is, has this rule been changed by the 
20 legislation in New Jersey? There is no express enactment 

changing or limiting the rule of representation among col-
laterals. In the statute of distributions, it is expressly 
enacted that no representation shall be admitted among 
collaterals, after brothers’ and sisters’ childrén. There was 
perhaps, no necessity for it there, as by the practice of the 
ecclesiastical courts, and by the Civil law, which those 
courts had adopted, there was no representation admitted, 
but by brothers’ and sisters’ children, among collaterals. But 
for greater precaution, either because the words next of 

30 kindred might include all repres rotativos, as these were 
provided for in case of lineal kindred, or because the well 
established rule of representation a d  infinitum  among col-
laterals as to inheritance, might be held to attach, represen-
tation was expressly limited in that act. And the omission 
of this limitation in the part of the subsequent statute of 
descents, which relates to the same subject, would indicate 
that it was not intended to adopt it there.

Nor is there anything in the act of descents, or in the 
past legislation of the state on that subject, which shows 

40 an intention to abolish thejcommon law doctrine of represen-



tation among collaterals. On the contrary, every act in the 
whole legislation of the state, has shown an intention, care-
fully and minutely declared, to provide for representation 
among collaterals, as well as Hheal descendants, wherever 
they are mentioned. In case of brothers and sisters of the 
whole blood or half blood, it provides that in case they or 
any of their children, shall have died, their children, re-
spectively, shall take their share; a provision which the 
courts will continue, by construction, to the most remote 
issue. If or, by the statute, neither father nor mother, nor 
collateral of equal degree, can take, as long as there is any  
is&ue of a brother or sister of either whole or half blood. 
And the doctrine of primogeniture would not be revived to 
fill the hiatus.

The fact that none of the acts regulating descents, or to 
reform the provisions of the common laws, contain any pro-
vision like that of the statute of distributions that no represen-
tation should take place after brothers’ and sisters’ children, 
shows that there was no intention to abolish representation. 
The provision in the statute of distributions, so familiar to 
any lawyer who took part in drafting the acts relating to 
descent, would have suggested it, it such was the intention. 
The Civil law, with regard to succession, is founded on the 
118th Novel of Justinian, as amended by the 126th Novel. 
In Novel 118, we find the provision limiting representation 
to brothers’ and sisters’ children," in nearly the same words 
as used in the statute of distributions. It was introduced 
there to limit the doctrine of representation, which was 
adopted in other parts of the same Novel, and had been the 
rule of the old Roman laws, as contained in the Digest, asit. 
was the rule of the common law. And although the statute 
of distributions is not copied from the 118 th Novel, but in 
many, if not most, of its provisions is radically different, 
yet there was the same reason for introducing the limita-
tion in the statute as there was in the Novel—that is, that 
the common law, like the Roman law, always recognized 
representation. These facts make the omission in the stat-
ute of descents significant

Representation among all of the blood of the ancestor, has 
been a favorable doctrine among the legislators and the
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people of*this state. The legislature have shown this, not 
only by their positive provisions, but by using, in this sec-
tion, the word consanguinity instead of kindred, as in the 
statute of distributions. This word refers to the bond of |  
blood, by which the common law transmits property, com-
mon blood coming from the same ancestor ; a word pecu-
liarly appropriate to the common law mode of reckoning 
kindred, as distinguished from the canon or Civil law rules.
By the doctrine of representation, common law rule is,

10 always to count the degrees from the intestate to the com-
mon ancestor. Those who come from the nearest ancestor 
of the decedent, are united by the nearest common blood or 
consanguinity, as concerns or relates to him. And that one 
uncle of the deceased should take the whole inheritance, to 
the exclusion of the children of two other uncles who had 
died shortly before him, would strike as grossly unjust eve-
ry citizen who had been trained to venerate the justice of 
the system of the state in dividing property equally among 
all of the blood of the ancestor; and this would be the im- 

20 pression, even if the inheritance was not derived from a 
common ancestor.

The words “of equal degree” of consanguinity, cannot be 
held to exclude cousins from inheriting with uncles, as long 
as the common law rule for reckoning degrees is adhered to; 
th a t includes representation; and by that, cousins are in the 
same degree with uncles. The common law had this settled 
rule; and it was the rule adopted as to real estate and 
adhered to in England and in this country, long after the 
statutes of distributions and thedecisions adopting the Civil 

30 law computation under it. With this rule established as 
the common law rule for reckoning degrees in the subject of 
legislation, the legislature pass an act to regulate the descent 
of real estate, and mention, without further definition, 
degrees of consanguinity. It is impossible, by any rule 
of interpretation, to infer that any other meaning was 
intended to be given to these words, than the technical 
meaning given to them in the system of law, as to the par-
ticular subject in which they are used, and to which they 
relate. The word heirs, if used in a New Jersey statute,

40 would mean heirs by its present laws, not heirs by the law
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of Err ,1 and or the Civil law, or any system of foreign law.
And the doctrine of the Supreme Court in the case of 

Taylor v. B ra y , as to ascent, applied to this case, would
clearly leave the common law rule to govern it. That casê
,was much stronger than this; the grandmother was clearly' 
of consanguinity to the decedent, and nearer than his collat-
eral relations. She was the person designated by the words 
of the statute, and by them was entitled, by whatever rule 
consanguinity was reckoned, and without regard to the doc-
trine of representation; and yet it was held that although 10 
these words, in their literal meaning, would contravene the 
common law rule against ascent, yet, as there was no trace 
in the legislation of thAstate of any purpose to abolish the 
ancient law, these words should not have that effect.

i rom the history of the legislation of the state, it is 
obvious that the sixth section of the statute of decents, on 
which this question arises, was introduced only for the pur-
pose of abolishing male preference and primogeniture among 
.collater .Is, as they had before been abolished am mg lineal 
defendants, an(l descendants of brothers and sisters. 20

The first act in the legislation of the state on this subject 
after the Declaration ot Independence, was that of May 24th, 

Pam ph. L a w s  81; P at. L aw s  43. This abolished 
entirely the right of primogeniture, and partially the pref-
erence of male stacks, by giving to male descendants, both 
lineal and co lateral, as far as brothers and sisters and their 
issues, two shares to one for a female descendant. It also 
provided for inheritance by brothers and sisters of the half 
Wood, without excepting those not of the blood of the an-
cestor. This act provides for lineal defendants in the 30 
first section, for brothers and sisters in the second section, 
and for brothers and sisters of the half blood in the third 
section. It carefully provides for representation among 
Weal descendants and issue of brothers and sisters of the 
ffhole blood in the first two sections; but does not provide 
1 is as to the half blood in the third section, which was evi-
dently drawn by a les3 skillful hand; and by a blunder, not 
strange, perhaps, if we knew its draftsman, but which, it 
seems strange, could have been overlooked by those who had 
charge of this change of legislation, provides if a person 40
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should die seized intestate, and without leaving a brother or 
sister of the whole blood, or their issue, leaping a brother or 
sister of the half blood, that such half blood should inherit; 
and as it does not mention dying without issue, the half 
blood would, by the literal interpretation, take in prefer-
ence to-children, if there was no brother of the whole blood. 
This act does not provide for any collaterals beyond broth-
ers of the half blood, and the issue of brothers of the whole 
blood, but left the common law rules, as to primogeniture 

10 and preference of male stocks, in full force as to uncles, 
cousins, and all more distant collaterals, and left nephews 
of the half blood under the ban of the common law.

The next step taken was by the act of February 5th, 
1816, (P a m p h . L a w s  7 ,) which,was intended to abolish the 
rules of primogeniture and male preference entirely, and to 
give male and female heirs equal shares, whatever the com-
mon degree of lineal or collateral relationship might be. It 
provided this by general words. It enacted that the real 
estate of any person who should “die intestate leaving two 

20 or m ore h eirs lawfully entitled to the same, should descend 
to, and be inherited by, his or her said heirs, whether male 
or female, lineal or collateral, in equal shares or portions.” 
This act left the law as it was, so far as it declared who 
were heirs, but enacted that all who were heirs by the law 
as it then was, should inherit in equal shares, whether male 
or female.

Next follows the act of February 15th, 1816, ( Pam ph. 
L a w s  26,) amending the third section of the act of 1870, 
relating to half blood, by inserting the words “ lawful issue 

30 or” between the words “ without.” and “any brother,” &c., 
and by adding a clause excluding those not of the blojd of 
the ancestor, from whom the property came to the intes-
tate; but it did not piovide for representation. Before 
this, the Supreme Court, in Den v Urison, 1 Penn. 212, 
and Den. v D ehart, 2 Penn. 481, had held that the pro-
visions foi brothers of the half blood, must be taken as 
subject to the general rule of the common law in other col-
lateral descents where the intestate had inherited the land 
from an ancestor, that he must be of the blood of the an- 

40 cestor. But the Court of Appeals, in A rn o ld  v. Den d
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Phoenix, 2 South. 865, overruled these cases, evidently to 
arrive at an equitable result, according to their spirit, but 
against the letter, and the decision so made was followed 
in Den v. M cK n igh t, 6 H alst. 385.

Next follows the act of January 29 th, 1817, (P a m p h . 
Laws 8, Rev. Laios6Q 8,) of which the seven enacting sec-
tions are the same in effect, and aim >st in words, as the 
first seven sections of the act of 1846, now in force, except 
that in the last is added a provision that in a certain case 
a mother may inherit for life. I t is to he remarked that 
while the act of 1870 provides for representation of children 
and brothers and sisters dying in the lifetime of the ances-
tor, by the word “issuie,” so as to include all their descend-
ants to the remotest degree, the acts of 1817 and 1845 
change this language, and provide that if a brother or sis-
ter should have died leaving a child or children, such child 
or children should inherit the share of his father or moth-
er, and the same law of inheritance should be observed in 
case of the death of any child of a brother or sister, before 
the person dying seized. There is no direct provision for 
representation further than children of nephews. That de-
pends upon the implication to be derived from the lan-
guage of the sixth section, which only provides for collaté-
ral of equal degree of consanguinity, upon failure of “is-
sue” of brothers and sisters. The first section of the act of 
1780, relating to lineal representation, is also changed in 
language in the acts of 1817 and 1846, but so as to include 
all lineal descendants to the remotest degree. These acts 
also provide for representation by children and grandchil-
dren of brothers and sisters of the half blood, in the same 
manner as of those of the whole blood, and change the pre-
vious act in that respect. Here we see a careful provision 
in all legislation, both as to lineal and collateral heirs, for 
representation according to the canons of the common law, 
extending even to the half blood, when of the blood of the 
ancestor, and when omitted by inadvertance, provided for 
in the subsequent legislation.

In the sixth section of the act of 1817, the descent to 
collate»als beyond the issue of brothers and sisters, is pro-
vided for. It was intended to supply the provision of the
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act of February 5th, 1816, thereby repealed, and to cor-
rect the evident defects in the language of that act. The 
object in both cases, was simply to abolish primogeniture 
and male preference in all cases, as had been done before, 
among lineal descendants, and brothers and sisters, and 
their issue, except that males had two shares. The lan-
guage of the act of 1816, clearly, simply, and fully effects 
the purpose; it showed no design, and could not be' inter-
preted to change or limit the common law doctrine of rep- 

10 resentation; its defect was, that it provided only for such 
persons as were then, by law, the ' ‘lawful h airs of the 
intestate.” A female cousin was not then a lawful heir? 
if she had a brother living; the act was no doubt intended 
to include that very case, and would now be construed to 
include it in a case of descent while it was in force. Yet 
it was better to change the language so as to include it 
expressly, and not by construction only. The section does 
not provide that the several persons in equal degree, shall 
be those in the nearest degree. That was provided for by 

20 the common law rule, which it did not intend to interfere 
with, but only to provide that when there were several in 
that nearest degree, according to the common law rule, they 
should inherit equally.

The general intent of all the legislation was to preserve 
the doctrine of representation am mg collaterals as well as 
lineals, and in no case is there any positive attempt to 
change or abrogate it.

The doctrine of the common law as to representation 
among collaterals must therefore be held, like the rule as to 

30 ascent, not to be affected by the provisions of this sixth sec-
tion.

The consequences supposed to flow by the words of this 
act, it is said, must prevent permitting such representation. 
I t is assumed that if cousins are held to be in the same de-
gree as uncles, six children of a deceased uncle would inher-
it with a surviving uncle p e r  c a p ita , each one-seveath. 
But this difficulty should not change the construction of 
the language, settled by other cases in precisely the same 
situation, and according to the established rules of con- 

40 struction. It should be avoided by giving to the provision
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itself that m eaning w hich was evidently  intended. The  
words “ shall descend and go to the said persons o f  equal 
degree o f consanguin ity , as tenents in com m on in  eq u a l 
parts,” should be construed by holding that the words “ in  
equal parts refer to a d ivision p e r  s tirp e s , and not p e r  
capita; a division in the manner in which the com m on law  
would divide ft am ong fem ale heirs or others taking in  
equal shares.. T he words o f  the section, i f  taken litera lly , 
and without regard to the evident object o f  the leg isla tion ,’ 
would warrant a division p e r  capita . B ut these or lik e 10  
words in legislation on kindred subjects, have a lw ays re-
ceived the interpretation contended tor. T he sta tu te  o f  
distributions, 2 2 i  an d  2 3 d  Car. 2  ch. 1 0 , d irects the d is-
tribution o f “'the residue by e q u a lp  w tio tis to, and am ongst 
the children of, such persons d y in g  in testate , and such per-
sons as legally  represent such  children, in case any o f  said  
children be then d e a d “ and in case there be no children, the 
residue to be d istributed  eq u ally  to every o f  the n ext o f  
kindred of the in testa te , who are in equal degree, a n l  
those who represent th em ;” provided there be no represen- 20  
tation among collaterals, after brothers and sisters children.
This has been re-enacted in this state in the same words, 
anl still continues to be the law of this state. If literally 
construed, a distribution by ‘equal portions,” or “equally” 
to children or to next of kin, anl those who represent any 
such as should have died, must be p e r  cap ita , and the six
grandchildren o f a deceased daughter would each take an
el'iil share w ith a surviving son, and the children o f  a de-
ceased brother would take eq u ally  w ith  the surviving  
brothers and sisters. Such construction  has no where eve” 30  
een given to these acts, but the equal portions and equal 

isions, have been held to be equally p e r  s tirp es , and not '
Per capita.

All the acts regarding descent, have been and m ust be by  
^intnon consent, construed according to their evident in- 
^(lon, and not according to the litera l im port o f  the  
m  act o f 1817, as n o w in  force, according to its  

ra interpretation, does n it abolish  prim ogen iture or
hth w ^ere an only child  has died before his

er, leaving children. T he oldest son, on the death o f  40
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the grandfather intestate, would take the whole. The act 
only provides for the case of an ancestor leaving two or 
more children. If he leaves one child, it would take by 
the common law. Then it provides that if any child shall 
have died, the share which such child would have been en-
titled to “under this act,” shall descend to his issue equal-
ly. The provision of the act of 1780, was substantially the 
same. Yet no one would contend that in such câ e the 
oldest son of such only child inherited the whole, to the 

10 exclusion of his brothers; such doctrines would overturn ti-
tles as accepted for ninety years past. The manifest intent 
of the legislation must control the construction. So evi-
dent was this, that these words have been continued in the 
revisions of 1799, 1820, and 1846, although Mr. Griffith, 
in his Register, Vol. 4, p. 1250, called attention to them. 
The revisors, whose duty it was to correct defects of ex-
pression, did not think it required any alteration.

Again: the third section of the act of 1780,. which di-
rects in terras, that brothers and sisters of the half blood 

20 shall inherit before children of lineal descendants of the 
person dying seized, never was or can be construed acord- 
ing to this literal meaning, but according to the intent only 
to provide for cases where there were no lineal descendants, 
or brothers of the whole blood. And this interpretation 
could be only on the ground that the rule of preferring lin-
eal descendants, is so engrafted on our laws, and deeply 
rooted in the opinion of our people, that the intension to 
change it will not be inferred until legislation has so ex-
pressly declared. lepresentation among collaterals is just 

30 as much cherished in our legislation, and the right of cous-
ins to inherit with uncles is just as much impressed upon 
the minds of the community as a matter of equity and jus- 
tice/ as the preference of descendants to the half blood, 
most cases the injustice would not seem so glaring, but if 
an orphan minor should die at twenty in the family of an 
aunt, where she had been brought ■; p, and the children o 
that aunt, who had been as brothers and sisters, should be 
excluded from all share of her patrimony, because the1 
mother had died a few months before her, and the who e 

40 should go to an uncle comparatively a stranger,
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injustice of the rule would strike the public in such manner 
as would produce legislative changes of this construction of 
the law.

The act of February 5th, 1816, by its literal construc-
tion, would give the estate to all lawful heirs in equal 
shares. At that time, the children of a deceased son, and 
and also ot such deceased son’s deceased grandchild were 
heirs, yet these would never have been held to take equally 
with a son p e r  c a p ita , but only p e r  s t i r p e s ; the equality in-
tended, if not expressed.

Such being the rule by which the term “in equal parts,” 
in this section, must be construed, the difficulty assumed 
to arise from the consequences vanishes. And a construc-
tion by which the section is held to direct the descent to 
those in equal degree of consanguinity, according to the 
rules of the common law, including the doct ine of represen-
tation in equal parts, equal p e r  s t i r p e s , in case of repre-
sentation, would be in harmony with the rules of construc-
tion in other cases, and give effect to the undisputed intent 
of the legislature.

If the Civil law rule for reckoning collateral degrees has 
been adopted as the law of this state, for computino' de-
grees of consanguinity under the sixth section of the act of 
descents, that would put the question at rest, and render 
useless the reasoning to show that it is not the p r o p e r  rule.

It has not been adopted by legislation, nor by any de-
cision of our courts. It is said that the general opinion of 
the profession is in favor of it. The fact may be so; but ina  ̂
ny of the profession with whom for years I have conferred on 
this subject, have viewed it as unsettled, and some of no 
mean eminence have contended that it was not the correct 
rule. The report of the master in this case, a lawyer of 
eminence, of long experience and extended practice, to 
whom the office of Chief Justice was tendered near twenty 
years ago, shows that the profession are not unanimous in 
1 eir opinion. Opinions formed, or rather acquiesced in, 
from the fact that the rule of the Civil law had been ap-
plied to the statute of distributions, should not have much 
weight. And the opinion of the profession, and of legisla-
tors evinced by the statutes, and that of the public, has
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been held not to change the Gommon law. Until the first 
decision in Gough  v. B e ll , it was the general impression of 
the bar, of conveyancers, of legislators, and I had almost 
said of the bench, that the owner of lands along the shore 
had title to low water mark. Yet this was held not to 
affect the rule of law, and it was decided that the state 
owned the soil to high water line, subject to- certain rights 
and easements of the land owner.

The only authority I find for this position is a quasi 
XO dictum of Chancellor Kent, who says, 4 Com. 412, that in 

computing the degrees of consanguinity, the Civil law is 
g en era lly  f o l lo w e d  in this country. He merely states the 
fact, but refers to no cases or authorities in which it has 
been so decided or held; 1 am unable to find a single case 
in which it has been so held, where the statute of the state 
has not adopted that rule or one like it. The case nearest 
to it is one in the Supreme Court of Connecticut, Hillhouse 
v. C h ester , 3 D a y  166. The statute of Connecticut under 
which that case arose, gave “ the residue both of the real 

20 and personal estate, equally, to every the next of kin of the 
intestate in equal degree, and those who legally represent 
them.” Previous statutes and recitals in their preambles, 
showed that in Connecticut, real estate had generally been 
administered and divided among the heirs, in common with 
the chatties or moveable estate, and that the lands of a 
woman, upon marriage, passed to her husband, and were 
disposed of by him, like her personal estate. And in the legis-
lation of the state, land had been treated as of small value 
as compared with personal estate. On these considerations, 

30 and because the words “ next of kin” were used, as applied 
to personal property, together with land, and were taken 
from the English statute of distributions, under which they 
had received a settled meaning, the court held the same 
meaning must be given to those words as in the statute of 
distributions, and applied to lands in the same sense as to 
chatties, with which they were connected in the same sen-
tence. In the New Jersey statutes of descents, the words 
of the statute of distributions are not used, and the other 
reasons on which that decision is based, do not exist in this 

40 state.
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The Civil law rule of reckoning degrees of kindred, has 
been adopted both by the English courts and in this state, 
in giving eifect to the statute of distributions. This was so 
held by Sir Jos. Jekyll, Master of the Rolls in 172 ;', in 
M ently v. P e tty , F in c h ’s  P re c . 5 9 3 ; by Lord Hardwicke, 
in 1749, in T h o m a s  v. K e tte r ic k e , 1 Fes. 333 ; and by Sir 
John Strange, in 1750, in L lo y d  v., Tench, 2 Ves. 213; and 
has been ever since acquiesced in. In the construction of that 10 
statute, the courts have always regarded the fact that it 
was for the purpose of regulating a matter which was the 
proper subject of the jurisdiction of the ecclesiastical courts, 
which proceeded in matters of property according to the 
rules of the Civil law. That statute as stated by Holt, C.
J., in P e tt  v. P e t,  1 L o r d  R a ijm . 571, and 1 P . W . 25, 
was drawn up by Sir Walter Walker, an eminent civilian.
He had applied without success to the common law courts, 
to compel the ecclesiastical courts to make distribution. 
These last mentioned courts originally held that the ordina- 20 
ry being entitled to the administration, could retain the 
surplus. But after the Reformation, it was the practice of 
the ordinary in granting administration, to require of the 
administrator, either a bond that he would distribute the 
surplus in the manner the ordinary directed, or that he 
should pay in advance certain portions to such persons.—
But after the statute of Edward III, directed that the or-
dinary should grant administration to the best f r i e n d  of the 
intestate, he could exact no such conditions, and it was held 
that neither the ecclesiastical or civil courts could compel 3Q 
distribution. This was the occasion of the statute. Hence, 
in construing it, the courts regarded the rules of" the Civil 
law, and of the ecclesiastical courts, as the proper rule for 
the construction of it. And Chief Justice Horth, in his 
learned and elaborate opinion in 1681, in C a rte r  v. C aw ley , 
published in S i r  T . R a y m , R . 496, refers to the rules of 
the Civil law as acknowledged in the ecclesiastical courts 
for the construction of that act, and states that he had con-
sulted Sir Leoline Jenkins, Judge of the' Prerogative Court, 
and Sir Robert Wiseman, Dean of the Arches, as to the 
rnle in those courts; and adds at the end of his opinion a 
certificate on the same subject, procurred from five learned 40



3§

doctors of the Civil law. This opinion of Chief Justice 
North, was on the question whether the representation al-
lowed in the act to brothers’ and sisters’ children, must be 
confined to the children of brothers and sisters of the intes-
tate, or should extend to those of the brothers and sisters 
of any surviving next of k in; and although not concurred 
in by the court at that time, there being no decison, was 
afterwards in a series of cases adopted as the rule of con-
struction. Lord Commissioner Hutchins in Beeton v. Dar-

10 kin, 2 Vern. 168, doubted; and Holt, C. J ., in B.ackbor- 
ough v. Davis, 1 P. W. 41, was much inclined to adopt 
the rules of the common law, before the changes as to pri-
mogeniture and preference of males and the prohibition of 
ascent in time cf Henry I., as still the law by which the 
statute of distribution, was to be construed; the ' alteration 
not having extended to personal estate. He says: “The 
laws of England, and not any- foreign laws ought to govern 
this case.” And he concludes that if  the case was con-
trolled by the Civil law, it was by that law as known in

20 1100, the time of Henry I, and not by the laws of Justinian 
which were not discovered until 1125, and had for centu-
ries been everywhere disused. But the rule laid down by 
Chief Justice North, was adhered to and adopted in Maw 
v. Harding, 1791, 2 Vern. 234; in Walsh v. Walsh, 
Finch’s Free. 54, decided in 1695; in 1700, by the King’s 
Bench on application for mandamus in*Pett’s case, IP . W. 
25; Holt R. 259; 1 Salk. 250; 1 Lord Raym. 571 ; and in 
1719, by Lord Chancellor Parker, in Bowers v. Littleivood, 
1 P. W. 593.

30 I f  the courts in construing the statute of distributions, 
thus felt constrained to adopt the rule of the Civil law, be-
cause that was the law by which such matters had been de-
termined, and the law of the ecclesiastical courts, which 
before had, and still retained that jurisdiction, and because 
the act had been drawn and procured by an eminent civi-
lian, who probably used the term, “next of kindred,” in the 
sense established in that law; the same reasoning should 
make them adopt the common law rule, in interpreting a 
statute, concerning the descent of real estate; a matter

40 which had always been goverened by the rules of the com-
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mon law, and had been held, most peculiarly, subject to 
these rules, and exclusively under the jurisdiction of the 

. courts of law. There is hardly any case, in which the Civil 
law has been referred to in such matters; none in which it 
has been taken as the guide.

• Nor is the matter affected by the consideration, that the 
act of descents having used the same term which had been 
used in the statute of distributions, the meaning of which 
had been settled at law, it should have the same meaning 

10 here. It is not the same.term;-“ next of kindred,” and of 
“equal degree of consanguinity,” are radically different. 
The latter peculiarly applies to the descent of real estate; 
by its very structure, referring to the common ancestor, 
through whose blood the estate is supposed to come, and is 
most appropriately used to express the common law rule, 
which calculated only the degrees of the intestate from the 
common ancestor, and held all from his blood in the Fame 
degrea. Besides, the same word is often used in different 
meanings in different statutes, when as here, it is applied to 

20 a different subject matter. And here, there is not the neces-
sity, as in the statute of Connecticut, to apply one or the 
other of these meanings to both subject matters, because 
they were connected in the same sentence.

This is the situation of the case: Law Judges of the 
highest authority, have intimated opinions different from 
the view taken by me of the question in the cause; and my 
own opinion is settled in such way, that it can only yield 
to a determination by the courts of law, to whom this 
question, and every question as to the descent of real es— 

30 tate, properly belongs. It is, therefore, right that I 
should not determine the cause, without sending the ques-
tion to the Supreme Court, for their opinion to be certified 
upon it. But the matter involved is less than $400, and 
unnecessary costs should be avoided. Such a question 
may and probably will eventually, be taken to the Court of 
Appeals for settlement there, and as it can be settled there 
with little more delay or expense than in the Supreme 
Court, I will decide the cause here upon my own view of 
the case, and overrule the exceptions.



Between I
Alexander Vail, et al. >

Complainants', )
and I On Bill, &c.

Henry Van Dei veer, et a l. >
Defendants )

The Chancellor having heard the arguments of the coun-
sel for the respective parties of the demurrer filed in the 

10 above cause, by Henry Van Derveer, one of the said de-
fendants.

It is ordered on motion of A. A. Clark, of counsel with 
complainants, that the said demurrer be over-ruled with 
costs to be paid by the defendant, John F. Schenck.

A. 0 . ZABRISK IE,
Chancellor.

Dated May 21, 1872.
[A true copy.]

H e n r y  C . K e l s e y , C l e r k .

*

on Between
Alexander Vail, et a l,

Complainants, 
a n d

Henry Van Derveer, et al.
Defendants.

The Chancellor having heard the arguments of the coun-
sel for the respective parties of the demurrer filed in the 
above cause, by Henry Van Derveer, one of the said de-
fendants.

It is ordered on motion of A. A. Clark, of counsel with 
complainants, that the said demurrer be o v e r - r u l e d  with 
costs to be paid by the defendant Israel Schenck.

A. 0 . ZABRISKIE,
.Chancellor.

Dated May 21, 1872.
[A true copy.] 

H e n r y  C. K e l s e y , C l e r k .
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It was ordered by tbe Chancellor that the opinion by 
him delivered in the case of Elizabeth Fidler, Complainant, 
and William B. Higgins, H al., Defendants) at the Octo-
ber Term of the Court of Chancery, A . D. 1870, should be 
printed as his opinion in this case, and made a part of this 
case for the consideration of this Court.

JOHN SCHOMP, 
A .V . VAN FLEET,

Solicitors for and of Counsel loith Israel Schenck and 
JohnF. Schenck, Defendants, &c.

A. A. CLARK,
Solicitor fo r  and of Counsel toith Complainants.


