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State of New Hrersey
OFFICE CF ADMINISTRATIVE LAW
INITIAL DECISION
OAL DKT. NO. EDU 3216-80
AGENCY DKT. No. 413-10/79A

IN THE MATTER OF:
ROBERT VIRGIL,
Petitioner,
v,
WEST ORANGE BOARD
OF EDUCATION,

Respondent.
Record Closed: October 8, 1980 Decided: November 17, 198
Received by Agency: ///L// Mailed to Parties: ///&5 0

APPEARANCES:
Naney Iris Oxfeld, Esq. for Petitioner (Rothbard, Harris & Oxfeld, attorneys)

Samuel A. Christiano, Esq. for Respondent

BEFORE KEN R. SPRINGER, ALJ:

This matter concerns whether a board of education acted properly in
withholding a teacher's employment and adjustment increments for the 1979-80 school
year under N.J.S.A. 18A:29-14 pecause of alleged excessive absenteeism. On October 24,
1978, petitioner Robert Virgil ("Virgil") filed a verified petition with the Commissioner of
Education against respondent West Orange Board of Education ("Board") claiming that the
denial of his increment, amounting to $1,100 over his previous salary, was arbitrary,
capricious and unreasonable. Originally, this case was consolidated for hearing together
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with several related cases in which similar claims were brought by other teachers in the
same school distriet. A hearing was scheduled for April 14, 1980. Due to medical
reasons, Virgil was unable to attend that hearing, so his case was severed from the others
and set down for a separate hearing at a later date. Meanwhile, the related cases
proceeded to immediate hearing, resulting in a determination adverse to the teachers
involved. Angelucei, et al. v. West Orange Bd. of Educ.,, OAL DKT. No. EDU 5461-79
(decided July 17, 1980), adopted by the Commissioner of Education, 1980
S.L.D. (decided September 15, 1980).

Since the outcome of each increment withholding case may depend upon the
particular facts, a hearing was held on July 29, 1980 to develop the facts in Virgil's case.
Stipulations reached at a prehearing conference have been listed below as factual findings
No. 1 through 4. Witnesses who testified and documents considered in deciding this case
are listed in the appendix. Upon receipt of proposed findings of fact and conclusions of
law submitted on behalf of the parties, the record closed as of October 8, 1980.

As in Angelucei, the factual differences between the present parties were very
nerrow. Here the Board questioned the frequency with which Virgil happened to be absent
on Fridays, but did not otherwise challenge the legitimacy of the reason which kept Virgil
out of school. Nor did the Board express any dissatisfaction with the quality of Virgil's
performance while he was actually in the classroom. Rather, the factual disagreement
revolved around the effect of repeated teacher absences on the continuity of instruction
for the students, and also on whether Virgil had received sufficient notice that continued

absences for whatever cause could result in the withholding of future pay increases.

Virgil, a seience and math teacher, testified that his absences were caused by
emotional problems arising from his transfer to another teaching position.  Until
September 1978, Virgil had been assigned to Lincoln Junior High School where he
primarily taugﬁt general science classes to ninth graders. He felt a personal loyalty to his
school, having taught there for 16 years, and was deeply involved in outside school acti-
vities such as chaperoning dances and coaching basketball. During his years at Lincoln
School, he had developed strong ties to the loecal community and had made many friends.

S A e S A b o 2
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With only 24 hours warning, Virgil was suddenly notified in May 1978 that he
would be reassigned to Edison Junior High School starting in September 1978. At Edison,
Virgil's assignment was switched to teaching eighth grade science exclusively. Even
though Virgil had a scientific background, he did not think that he was properly qualified
to teach that subject. In his words, he felt like a fraud whenever he stood up in front of
his class to teach earth science. He realized that the transfer was made at the request
of the school administrators because of his proven ability to handle a classroom of
diffieult students. Moreover, he recognized that the Board had the legal authority to
transfer him to any other teaching assignment within the scope of his certification.
Nonetheless, he complained that he had been treated "like a piece of meat," and that the
best interests of his students had not been adequately considered. Other teachers at
Lincoln who were more experienced in teaching earth science were transferred to general
science, while he was taken out of general science which he knew how to teach and
assigned instead to teach earth science.

As a result of his involuntary transfer, Virgil claimed to have experienced an
intense emotional reaction which caused him to miss school. After learning about the
transfer, he lay awake all night thinking about the consequences and suffering from a
painful throbbing sensation in his head. During the following months, the stress and
tension kept building regardless of Virgil's attempts to cope with the situation, His
attendance record worsened because he found it necessary to back away from the source
of his anxiety to obtain relief. Eventually, the pressures became so unbearable that Virgil
sought psychiatric help and took an extended leave of absence from his teaching duties.
Currently, he is receiving regular treatment from a professional psychologist.

Neither side presented any medical evidence relating Virgil's psychological
condition to his increasing absentee rate. Representatives of the Board acknowledged
that Virgil was never asked to provide any medical certifications to justify his absences.
Despite the fact that he was under a psychologist's care, at the hearing Virgil did not
offer any doeumentation identifying his illness or supporting his contention that it
interfered with his ability to attend classes.

School attendance records revealed that Virgil missed teaching classes on 16
days during the 1978~79 school year. Of these 16 days, 9 were Fridays. Although Virgil
agreed that this coincidence looked funny to an observer, he did not give any satisfactory
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explanation as to why it had occurred. Over the past years, Virgil's attendance had been
much better, For example, in 1977-78, he was absent 8 days, in 1976~77 he was absent 5
days and in 1975-76 he was absent 10 days. Because he had used less than 10 days per
year during many of the preceding years, he had accumulated 58 1/2 sick leave days by
the end of the 1978-79 school year. Therefore, Virgil could not understand why the
Board objected to his taking 16 days off in that particular year.

However, Virgil admitted that on May 29, 1975 he was informed by his
principal that his attendance record for the 1978-79 school year was unsatisfactory.
Notwithstending this criticism, Virgil was absent three more times during the next seven
days. Moreover, at the beginning of the school year Virgil had received a set of guidelines
for the evaluation of teachers. One of the evaluative criteria expressly mentioned in
these guidelines was teacher attendance.

At a meeting of the Board on August 14, 1980, the sponsor of the motion to
deny a salary increment to Virgil gave his reasons for this action. He objected to "the
high cost of hiring substitutes" and also to the "dislocation that occurs when substitute
help is not available.” More importantly, he noted that "the quality of instruction suffers
when permanent employees are replaced by temporaries.” (Exhibit J-4).

Two qualified school administrators were called by the Board to express
opinions on the harmful effect of frequent teacher absences. An assistant superintendent
thought that a substitute cannot possibly be as effective as a regular teacher who knows
the individual needs of each student. In his view, such absences disrupt the continuity of
the educational program. An intermittent pattern of repeated absences like Virgil's, he
added, is more detrimental to the learning process than a single continuous absence for
an equivalent length of time. He further described the difficulty which -West Orange had
encountered in finding suitable substitutes, especially in the field of science. Similarly,
the assistant principal of Edison Junior High School explained that seven different
substitutes had to be procured to cover Virgil's absences in 1978-79. None of the
substitutes which the administration could obtain were science teachers. He too felt that
a substitute does not possess the knowledge to carry out the lesson plan with the same
degree of success as the regular teacher.
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After careful review of the testimony and the documentary evidence, I FIND
the following facts:

1. Petitioner Virgil is a tenured teacher in the West Orange School
District.

2. Virgil was notified by letter dated April 27, 1979 from Theodore
D'Alessio, Superintendent of Schools of the West Orange School Distriet,
that the Board had approved his appointment for the 1979-80 school
year.

3. In July 1979, the Board voted to approve the 1979-80 contract with the
West Orange Edueation Association.

4. On August 14, 1979, the Board voted to withhold Virgil's employment
increment and adjustment for "excessive absenteeism." Notification of
this vote was mailed to Virgil on August 15, 1979.

5. Virgil received advance notice that teacher attendance was one of the
evaluative criteria on which performance would be judged. Furthermore,
Virgil eontinued his pattern of absences even after a conference with his
principal at which his poor attendance record was brought to his
attention., As an experienced teacher, Virgil was well aware of the
negative impact of excessive absences on the eontinuity of instruetion.

6. Virgil missed 16 days in 1978-79, of which 9 absences occurred on
Friday. No satisfactory explanation was given as to why his illness
should recur more frequently on Friday than on any other day. On these
occeasions, Virgil's students were deprived of the benefits of a regular
teacher one day each week while Virgil enjoyed a long three-day
weekend.

7. No medical proof was presented to establish the legitimacy of Virgil's
absences.

8.  Irrespective of the reason for these absences, frequent absences of the
regular teacher inevitably have an adverse effect on the learning which
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takes place in the classroom. The children of West Orange are deprived
of the substantial benefits derived from a full-time teacher who knows
their individual needs and rate of progress. Often it is difficult for
school administrators to find an available substitute. Even if available,
no substitute can teach from a lesson plan with the same effectiveness
as the regular teacher who is thoroughly familiar with the curriculum
and understands his own students.

9. As established by expert testimony, Virgil's 16 absences in 1978~79 were

excessive.

10. Considering the primary responsibility of the Board to provide a
thorough and efficient education for the children in the distriet, it
cannot be said that its determination to withhold Virgil's 1979-80
employment and adjustment increments was arbitrary, capricious or
unreasonable.

Based on the facts adduced at the hearing and the applicable law, I
CONCLUDE that the Board's discretionary exercise of its statutory authority to withhold

increments should not be overturned in this instance.

Most of Virgil's arguments were previously considered and rejected in
Angelucci, et al, v. West Orange Bd. of Educ., supra. Initially, it was observed that the
burden of proving unreasonableness rests upon the party challenging the board's action.
Following the ruling in Trautwein v. Bd. of Eduec. of Bound Brook, unpublished opinion,
Superior Court of New Jersey, Appellate Division, Docket No. A-2773-78 (decided April 8,
1980), certif. den. __ N.J. (decided June 12, 1980), it was declared in Angelucci
that,

However harsh or unwise the policy adopted by the Board
may appear to petitioners, it cannot be regarded as
irrational or illogical in terms of the permissible objectives
which the Board sought to accomplish. (at page 6)

Petitioner seeks to distinguish Trautwein by pointing out that there the
teacher was absent for an average of 20.6 days per year over the course of many years,
as compared to Virgil's absence of 16 deys. Significantly, Trautwein was only absent 13
days in the year that her ipcrement was actually withheld. But even assuming that
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Trautwein represents a much worse example of absenteeism than Virgil, it would still be
impossible to conclude that the Board acted arbitrarily and without any rational basis
merely because it decided to draw the line at 16 absences rather than 20.8 absences in
order to protect the quality of education in the district.

Another feature emphasized by petitioner is the lack of repeated warnings
regarding excessive absenteeism. In the factual findings above, however, it was
determined that Virgil was given adequate advance warning that excessive absenteeism
would not be tolerated. He chose to ignore that warning at his own peril.

Finally, petitioner argues that he was discriminated against because he
suffered a mental rather than a physical illness. On the same day that Virgil's increment
was withheld, the Board also voted to withhold the increments of six other teachers,
including Barbara Angelucei and Sheila Nehemiah, for essentially the same reason. Both
Angelucei and Nehemiah attributed their absences to physical problems. Clearly Virgil
was included in a general erackdown by the Board against excessive absenteeism, and was
not singled out for special treatment because of the nature of his illness.

For the foregoing reasons, the determination of the Board of Edueation of
West Orange to withhold Virgil's 1979-80 employment and adjustment increments is
AFFIRMED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.
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1 HEREBY FILE my Initial Decision with FRED G. BURKE for consideration.

‘ -
- [ B .

DATE — KEN R. SPRINGER, ALJ

Receipt Acknowledged:

Mailed To Parties:

Yende. A5
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APPENDIX

LIST OF WITNESSES

1. Robert M. Virgil
2. Gerald Lichtenstein

3. Frank D'Alonzo
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LIST OF EXHIBITS

NUMBER DESCRIPTION

J-1A
J-1B
J-1C
J-1D
J-1E
J-1F

J-1G

J-6

Attendance Record of R. Virgil for 1967/68 (1 page)
Attendance Record of R. Virgil for 1968/69 (1 page)
Attendance Record of R. Virgil for 1969/70 (1 page)
Attendance Record of R. Virgil for 1970/71 (1 page)
Attendance Record of R. Virgil for 1971/72 (1 page)
Attendance Record of R, Virgil for 1972/73 (1 page)
Attendance Record of R. Virgil for 1973/74 (1 page)
Attendance Record of R. Virgil for 1974/75 (1 page)
Attendance Record of R. Virgil for 1975/76 (1 page)
Attendance Record of R. Virgil for 1976/77 (1 page)

Attendance Record of R. Virgil for 1977/78 (1 page)

Attendance Record of R. Virgil for 1978/79 (1 page)
Attendance Record of R. Virgil for 1979/80 (1 page)

Summary of Salary, Absences and Assignment Records of R. Virgil for
1962/80 (1 page)

Letter dated August 9, 1979 from Superintendent of Schools to
R. Virgil.

Minutes of the Special Meeting of the School Board dated August 14,
1979

Minutes of the Closed Meeting of the School Board dated August 14,
1979

Letter dated August 15, 1979 from Superintendent of Schools to
R. Virgil.

1o
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J-7  Evaluation of R. Virgil dated February 16, 1968 (1 page)
J-8  Evaluation of R. Virgil dated March 1971
J-9  Evaluation of R. Virgil dated March 22, 1974 (1 page)

J-10 Evaluation of R. Virgil dated January 12, 1977 (observation) and
January 21, 1977 (conference) (1 page)

J=11 Evaluation of R. Virgil dated March 2, 1977 (observation) and
March 4, 1977 (conference) (1 page)

J-12 Final Evaluation of R. Virgil for 1976/77 (2 pages)
J-13 Contract 1978/79, 1979/80

P-1 Letter dated June 21, 1979 from R. Virgil to Mr. Carola in
response to R-1

R-1 Letter dated June 15, 1979 from Mr. Carola to R. Virgil

R-2  Teacher's Supervision Packet dated September 26, 1979

11
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ROBERT VIRGIL,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWN OF WEST ORANGE, ESSEX
COUNTY,
RESPONDENT .

The Commissioner has reviewed the entire record of the
matter controverted herein including the 1initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
petitioner pursuant to the provisions of N.J.A.C. 1:1-16.4a, b,
and c. -

Petitioner excepts to the determination by the
Honorable Ken R. Springer, ALJ that it was reasonable to conclude
from the facts herein that respondent's increment should be
withheld. Petitioner argues that he was frequently absent
Fridays because his emotions had so climaxed by the end of the
week that he was too emotionally upset to teach on Friday. He
states that he is currently receiving a disability pension from
TPAF.

The Commissioner is constrained to observe that given
the totality of circumstances in this matter he finds the action
of the Board in withholding petitioner's 1979-80 employment and
adjustment increments a proper one. The Board cannot be expected
to effectuate a four day work week at full pay for selected
teachers irrespective of the legitimacy of their reasons for
absenteeism. To claim, as petitioner does herein, that
Trautwein, supra, is not applicable because the number of listed
absentee days is not identical places form over substance. Union
Beach Board v. N.J.E.A et al., 53 N.J. 29, 39

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

January 2, 1981

12
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ROBERT VIRGIL,
PETITIONER-APPELLANT,
v. : STATE BOARD OF EDUCATION

BOARD OF EDUCATICN OF THE TOWN : DECISION
OF WEST ORANGE, ESSEX COUNTY,

RESPONDENT-APPELLEE.

Decided by the Commissioner of Education, January 2,
1981

For the Petitioner-Appellant, Rothbard, Harris & Oxfeld
(Nancy Iris Oxfeld, Esq., of Counsel)

For the Respondent-Appellee, Samuel A. Christiano, Esg.

The State Board of Education affirms the Commissioner's
decision for the reasons expressed therein.

Ruth Mancuso opposed in the matter.

May 6, 1981

13
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. EDU $679-79

AGENCY DKT. NO. 332-1/79A
IN THE MATTER OF:

RICHARD KLINGER,
Petitioner,
V.
BOARD OF EDUCATION OF THE

TOWNSHIP OF CRANBURY,
MIDDLESEX COUNTY,
Respondent.
Record Closed: October 10, 1980 Decided: November 19, 1980
Received by Agency: ///l/ @ Mailed to Parties: // RZ/ ﬂ)
APPEARANCES:

For Petitioner: Joseph F. DeFino, Esq, (Morgan & Falvo)
For Respondent: Philip H. Shore, Esq. (Golden, Shore, Zahn, & Richmond)

BEFORE ERIC G. ERRICKSON, ALJ:

Petitioner, a tenured teacher of physical education who has been employed by
the Cranbury Board of Education (Board) for approximately twenty-one (21) years, alleges
that the Board's action on April 11, 1979 reducing his working hours and salary to 7/10 of
a full time position (J-2) was a violation of his tenure and seniority rights.

14
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The Board, conversely, asserts that under its managerial prerogative, it
properly abolished its two (2) full time physical education positions because of declining
enrollment and established instead two (2) part time positions with reduced hours and
salary for petitioner and its other physical education instructor.

PROCEDURAL RECITATION:

The Petition of Appeal was filed before the Commissioner of Education on
August 10, 1979 together with a Notice of Motion for Interim Relief requesting that the
Board immediately reinstate petitioner to a full time position. After a timely Answer had
been tiled by the Board, the Commissioner on November 21, 1979 issued an Order denying
the emergent relief requested. Thereafter the matter was transferred to the Office of
Administrative Law on December 9, 1979 as a contested case, pursuant to N.J.S.A.
52:14F-1 et seq. A Joint Stipulation of Facts was filed on April 9, 1980 after which a
hearing was conducted at Freehold on July 16, 1980. Post hearing briefs were filed
completing the record on Getober 10, 1980.

UNCONTESTED FACTS:

Petitioner is a physical education teacher who had been employed on a full
time basis by the Board for twenty-one (21) years when this action was filed. The Board
also employed during 1978-79 one (1) female physical education teacher on a full time
basis. The hours and salary of both were reduced to 7/10 of full time basis by Board
action in May 1979, effective September 1979. Thereafter, the female physical edueation
instructor, who in May 1979 had not yet attained tenure, took a leave of absence and was
replaced by a substitute on a 7/10 time basis.

The overriding issue presented is whether petitioner, within this factual
context, was entitled by reason of tenure and seniority rights to continued employment on

a full time basis.

TESTIMONY OF WITNESSES:

Petitioner testified that he teaches physical education classes which range in
size from 14 to 34 pupils, He also testified that the Board's only other physical education

15
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teacher is a woman who shares jointly the assignment duties and responsibilities for
instruction of each and every one of those same classes. That this is so was corroborated
by the Board's Administrative Principal (Principal).

Petitioner testified further that he was first advised in February 1979 by the
Administrative Prineipal that his hours of employment and salary could be reduced in the
ensuing year. He testified and the principal corroborated that he was never notified by
anyone of the date or time when the Board would meet to consider taking action regarding
his employment status for the 1979-80 school year, He further testified that he had never
been notified of his seniority status after the Board effected its reduction in force,

The Principal testified that, because of declining enrollment, program
reorganization, and budgetary problems, he had recommended that the Board reduce its
physical education staff to 7/10 of one full-time position. He testified that, after the
1979~-80 budget was initially prepared to provide for 7/10 time of one physical education
teacher, the Board decided to more closely approximate the 1978-79 program by
employing two (2) physical education teachers on the 7/10 time-salary basis. (J-1,2) The
Principal testified that K~12 enrollment had declined in the past ten (10) years from 414
to 249 in 1979, (R~1) He also testified that a number of other part time positions have
been created because of this decline. (J-3) When asked whether he believes one physical
education teacher could teach a class of 34 pupils, he responded affirmatively citing
former class sizes as large as 54,

FINDINGS ON ADDITIONAL RELEVANT FACTS:

Having considered the testimony of witnesses and the documents entered into

evidence, I FIND that by a preponderance of credible evidence, the following facts have
been established:

1) There was no compelling necessity arising from inflexibility
of scheduling of pupils to compel the Board to hire two (2)
part time physical education teachers.

2)  Petitioner was by training and experience qualified to teach,
without assistance from a co-teacher, the classes to which he
was assigned or the smaller classes which he would have had
with rescheduling of the school's 249 pupils into a larger
number of smaller classes. This finding is grounded on the
eonvineing testimony of both petitioner and the prineipal.

16
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DISCUSSION AND DETERMINATION:

The Board unquestionably had the legal right to reduce the instructional time
provided for physical education in its school. When acting to do so, however, it was
obligated to act in compliance with the following applicable statutes and rules of the
State Board of Education.

"18A:28~10. Reasons for dismissals of persons under tenure on
aceount of reduction

"Dismissals resulting from any such reduction shall not be made by
reason of residence, age, sex, marriage, race, religion or paolitical
affiliation byt shall be made on the basis of seniority according to
standards to be established by the commissioner with the approval
of the state board."

"18A:28-11. Seniority; board to determine; notice and advisory
opinion

"In the case of any such reduction the board of education shall
determine the seniority of the persons affected according to such
standards and shall notify each such person as to his seniority
status,***"

"N.J.S.A, 18A:28-13 Establishment of standard of seniority by the
commissioner

"The Commissioner in establishing such standards shall classify
insofar as practicable the fields or categories of *** teaching or
other educational services and may, in his discretion, determine
seniority upon the basis of years of service and experience within
such fields or categories of service as well as in the school system
as a whole, or both,”

"N.J.A.C. 6:3-1.10 Standards for determining seniority

"(a)*** "(h) Whenever any person's particular employment shall be
abolished in a category, he shall be given that employment in the
same category to which he is entitled by seniority. If he shall have
insufficient seniority for employment in the same category, he
shall revert to the category in which he held employment prior to
his employment in the same category, and shall be placed and
remain upon the preferred eligible list of the category from which
he reverted until a vacancy shall oceur in such category to which
his seniority entitles him ***"

Petitioner's full time employment and the full time employment of another
physical education teacher were abolished and in its stead the Board established two (2)

17
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part time positions to which they were then appointed. Petitioner, however, was tenured
with twenty-one (21) years of service seniority. By contrast, the other teacher was, at
that time, not tenured. Nor was her replacement who was hired as a substitute tenured.

The New Jersey Supreme Court in Board of Education of the Town of Kearny
v. Vincent P, Horan, et al, 11 N.J. Mise, 751 (1933) enunciated the principle of long
standing which in the instant matter is controlling:

ns#*sThe opinion rendered by this court in Seidel v. Board of
Education of Ventnor City, 110 N.J.L. 31; 164 Atl, Rep. 901, seems
mnve of the question. It was there held, that a teacher in
a public school,*** who, by service for three years or more, has
come under the protection of the statute providing for an indefinte
period thereafter may not be dismissed for reasons of economy
while other teachers not so protected, whose assignments such
teacher is competent to fill, are retained under employment.***
[T] he Seidel case is authority for the proposition that that

movement for economy is not to be accomplished bv dismissi
teachers who are under the protection of the Statute movidmg Izor

indefinite tenure while other teachers not so protected are
retained.*¥%

"As was said in the Seidel case:

'¢s* [T] he protection afforded by the statute would be little more
than a gesture if such local board were held entitled to make that
reduction by selecting for discharge teachers exempt by law
therefrom and retaining the non-exempt. If such reduction is to be
made at all, and a place remains which the exempt teacher is
qualified to fill, such teacher is entitled to that place as against
the retention of a teacher not protected by the statutes.'** *"

(Emphasis supplied.) (11 N.J. Mise. at 752-753

See also Marie Sheridan v. Board of Education of the Township of Ridgefield Park, Bergen
County, 1976 S.L.D. 995 and Mary Ann Popovich v. Board of Edueation of the Borough of
Wharton, 1975 S.L.D. 745.

The Board's actions which resulted in fewer hours of employment and
decreased salary for petitioner constituted a reduction in force as contemplated by
N.J.S.A. 18A:28-10 et seq. and N.J.A.C. 6:3-1.10(h). Petitioner had seniority rights
which exceeded any rights to continued employment of the untenured physical education
teacher. Being untenured, she had no seniority rights at ail. Horan, supra; Popovich,
supra. | CONCLUDE, therefore, that, when the Board chose to continue to provide for
more than the equivalent of one (1) full time instructional position in physical education

18
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effective September 1979, it was obligated to continue to employ and compensate
petitioner on a full time basis. Popovich, supra. I FURTHER CONCLUDRE that the Board's
action abolishing his full time position, while it may have been an act resulting from
nescience, was within this factual context improper. To hold otherwise would subvert the
expressed intent of the Legislature and the State Board to insure that, when effecting a
reduction in force, the more senior tenured teaching staff members will continue, without
reduction in time and salary, as others with less seniority or without tenure or seniority
are released.

Petitioner is entitled to be made whole on these expressed principles of
education law. To address the remaining arguments concerning the technicalities of the
Board's compliance or noncompliance with notice of meetings, seniority status and the
propriety of the Board's voting procedures would serve no useful purpose, since the end
result would not be altered.

Based on the above stated conclusions and interpretations of law, IT 8
ORDERED that the ‘Board reinstate petitioner retroactively to his former full time
teaching position effective the beginning of the 1979-80 school year, together with all
salary, emoluments and benefits to which he was entitled as a full time teacher.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

]
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I HEREBY FILE my Initial Decision with FRED G. BURKE for consideration.

gzéﬂm@ 12/

Vember 24 /9p0
AT

DATE

gyd
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EXHIBITS

Cranbury Township Board of Education Minutes, March 14, 1979
Cranbury Township Board of Education Minutes, April 11, 1979

Cranbury Township Board of Education Minutes, May 23, 1979

Cranbury Township Board of Education Agreement With Teachers Under
Contract

Letter from Charles Argento to Richard Klinger, dated May 1, 1979

Cranbury School Enroliments, 1963-77
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RICHARD KLINGER,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF CRANBURY,
MIDDLESEX COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that timely exceptions and
reply exceptions were filed by the parties pursuant to the
provisions of N.J.A.C. 1:1-16.4a, b, and c.

It is observed that petitioner concurs with Judge
Errickson's ultimate determination of this matter which grants
the relief requested by him herein. However, petitioner does
take exception to the fact that a determination with respect to
the issue involving the propriety and legality of the Board's
action to abolish his full~time teaching position in the first
instance was not reached by Judge Errickson.

The Board in its reply to petitioner's exception
rejects this contention and considers any determination with
respect to said issue merely petitioner's attempt to place form
over substance. The Board does, however, take issue with Judge
Errickson's determination that petitioner is entitled to be
restored to his full-time teaching position as of the 1979-80
school year by virtue of the facts set forth in the record of the
matter controverted herein. In this regard the Board takes the
position that the action complained of by petitioner fell within
its discretionary authority to organize and structure its
instructional programs as it deems necessary in view of educa-
tional considerations and financial constraints.

The Board argues that its actions are entitled to a
presumption of correctness absent a showing of impropriety or
legality. It maintains that petitioner has failed to show by a
preponderance of credible evidence that such was the case herein.
The Board contends that the issue raised herein with respect to
petitioner's seniority is spurious inasmuch as it does not deny
the fact that he is the only one of the two physical education
teachers with tenure and seniority status. It does insist,
however, that such facts are not pertinent in the adjudication of
this matter.
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Finally, the Board argues that, should petitioner
prevail, the sum of money owing and due him by the Board as a
full-time teaching staff member for the employment periods
controverted herein should be mitigated by any sources of income
he may have received from alternative employment. The Board in
support of 1its position herein relies on a number of prior
decisions of the Commissioner and the courts which are included
in its exceptions and incorporated by reference herein.
(Respondent’'s Exceptions to the Initial Decision, at pp. 1-7)

Petitioner likewise relies on similar prior case law of
the Commissioner and the courts in rejecting the Board's
exceptions to the initial decision. (Petitioner's Reply to
Exceptions)

Petitioner maintains that his seniority to a full-time
position is relevant to this determination inasmuch as the Board
does not deny he has legally acgquired such entitlement and,
further, that the facts of this matter clearly establish that
only one full-time physical education teacher is necessary to
provide an adequate program for the pupils in the Cranbury School
District.

The Commissioner has carefully reviewed and considered
the exceptions of the parties filed in this matter.

In the Commissioner's judgment it is clear that the
Board has the authority to promulgate rules and regulations and
take those actions it deems necessary for the efficient manage-
ment and operation of its school district.

Such discretionary authority vested in local school
districts by the Legislature may not, however, contravene other
statutory mandates. Given the facts set forth in the record of
this matter, the Commissioner may not ignore the legal citations
and applicable case law set forth by Judge Errickson in support
of his conclusions of law giving rise to his initial determina~
tion of the instant matter. The Commissioner affirms the
findings and determinations of Judge Errickson and hereby adopts
them as his own with one modification.

The Board is directed to reinstate petitioner
retroactively to his former full-time teaching position effective
as of the beginning of the 1979-80 school year with all salary
and other emoluments owing and due him. The amount of peti-
tioner's full-time salary for said periods of employment is to be
mitigated by those earnings already received in his less than
full-time position together with those earnings, if any, he may
have received from alternative employment.
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Accordingly, the relief requested by petitioner is
hereby granted in accordance with the terms set forth in the
Commissioner's directive herein.

COMMISSIONER OF EDUCATION

January 8, 1981

Pending State Board of Education
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Htate of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 4595-79
AGENCY DKT. NO. 383-9/79A

IN THE MATTER OF:

Mary K. Comaskey,
Petitioner,
V.
Fort Lee Board of Education
Record Closed: October 25 1980 Decided: November 21, 1980
Received by Agency: ///2.5 /50 Mailed to Parties: /// 2/
APPEARANCES:

Marcia K. Baer, Esq., for Petitioner
(Hogan & Palace, attorneys)

Irving C. Bvers, EBsq., for Respondent
(Parisi, Evers & Greenfield, attorneys)

BEFORE NAOMI DOWER-LABASTILLE, ALJ:

Mary K. Comaskey (Petitioner) disputes her seniority calculation and
termination of her employment as a teacher by the Fort Lee Board of Education (Board).
Specifically, she alleges two maternity leaves must be included in calculating her
seniority status pursuant to N.J.A.C. 6:3-1.10. The matter was transmitted to the Office

of Administrative Law for determination as a contested case pursuant to N.J.S.A.
52:14F-1 et seq.
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At prehearing it appeared that, contingent upon discovery and subsequent
stipulations, the controversy might be determinable without hearing upon a motion for
dismissal. This proved to be the case. The factual record therefore includes:

P-1 Petitioner's factual stipulations, including documentary exhibits
R-1 Respondent's admissions in response to the stipulations

It petitioner's legal position were sustained, teacher Mildred Neiland, whose
employment includes no maternity or other extended unpaid leave, would incur possible
termination and petitioner would gain reinstatement. Neiland is not a party to this ecase,
but the disposition herein, if accepted, does not require participation and notice to her.
There is no evidence that any teacher against whom petitioner contends for seniority (or
any teacher in the system) has been granted seniority credit for any extended unpaid leave
period. Had there been such evidence, the hearer would have required notice to such
persons as necessary parties.

Petitioner argues that the Board's rule in effect at the time of her first
maternity leave mandated an eighteen (18) month unpaid leave and that her leave was
therefore not voluntary. Castellano v. Linden Bd. of Ed., decided by the Appellate
Division on March 27, 1978 (158 N. J. Super. 350), held that no Board, whether by rule or
negotiated contract, could mandate the taking of extended maternity leave, since such
conduct would violate the Law Against Discrimination. That holding was affirmed by our
Supreme Court (79 N.J. 407). Unlike Castellano, petitioner did not contest the Board's
maternity leave rule; the holding cannot be applied retroactively here to other parties in
different circumstances. Absent timely protest, I cannot conclude that petitioner's first
leave was involuntary. In any event, voluntariness of extended leaves is not the
dispositive legal factor here.

When petitioner received her second maternity leave, from September 1978 to
September 1979, it was under a negotiated contract which permitted a teacher to request
such leave without pay and required that the Board grant the request subject to certain
conditions. The only other extended leave noted in the contract (additional sick leave
allowance) is referenced to another section describing the conditions under which teachers
can obtain partial salary if extended leave due to illness or injury is approved by the
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Board's medical director. Petitioner does not argue that her second leave was involuntary,
but that the contract provision denying time credit toward tenure, placement on the
salary guide or seniority, controverts N.J.S.A. 18A:28-10 and N.J.S.A. 10:5-12(a).

If petitioner had presented evidence that the Board granted credits for
extended leaves without pay for other noneducationally related purposes and denied such
credit for maternity leave, she would have presented a strong case for a conclusion of
discrimination based upon sex. Petitioner's argument that the extended sick leave
provision of the contract does not specify the effect of that leave on seniority credit
shows no sexual discrimination; it applies equally to men and women, and there is no
reason to believe it would not be applied in the event that a woman's illness was

pregnancy related.

In New Jersey it is clear that tenure can only be attained upon service during
employment for the requisite period. Canfield v. B.O.E. of Pine Hill, 51 N.J. 400 (1968).
In Lascari v. Bd. of Ed. of Lodi, 36 N.J. Super. 428 (App. Div. 1955), in interpreting the
same seniority rule language in effect today, the court did not count a two-year leave of
absence for personal illness in the total seniority of a Board employee. In Hussey v. Bd. of
Ed. of Westfield, 1976 S.L.D. 1019, the Commissioner upheld Board policy not to credit
time spent on maternity leave for placement on the salary guide unless the teacher served
for more than one semester during a school year.

The court recently commented in In re Fidek, 76 N.J. 340 at 344 (1978) with
reference to the Civil Service law and rules: " . .[T] he Commission is justly concerned
that if seniority eredit were obtained with every approved leave, those who have remained
at work developing their skills would suffer unfairly when promotional and layoff decisions
are made. Such a result would not be in accord with the salutary objective of the Civil
Service System." This rationale was espoused by the Commissioner in interpreting
N.J.A.C. 6:3-1,10(b). See Berkowicz et al. v. Bd. of Ed. of Scotch Plains-Fanwood
Regional School Dist., 1980 S.L.D. (decided July 29, 1980) reversing a decision in
OAL DKT. NO. EDU 3931-79.

The meaning of the last sentence in N.J.A.C, 6:3-1.10(b) is that the then
existing seniority status a teacher attains prior to occasional absences and leaves of
absence shall remain the same upcn the employee's return to work. The rule precludes the
divestiture of accumulated job seniority disapproved in Nashville Gas Co. v. Satty, 54

27



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 4595-79

L. Bd. 2d. 356 (1977) and forbidden under the 1978 amendments in 42 U.S.C, 2000e § 701
(K) it applied to pregnant women and not to other persons similar in their ability or’
inability to work.

The reasons for occasional absences or leaves of absence are not relevant to
the intent of the rule. Thus, an attack upon the rule or a Board's conduct or negotiated
contract following the rule on grounds of sexuat discrimination cannot succeed. The
petitioner points to no provisions in the Board's contract which grant seniority credit for
extended leaves without pay. The Board's factual statement that it has not done so is
uncontroverted.

No invidious discrimination against pregnant women is engendered by the
Board's contract or conduct in refusing to grant seniority credit for extended unpaid
leaves. If petitioner's argument prevails, the inequity of the result is readily seen:
petitioner, with about three school years of leave, would obtain the same seniority credit
as a woman who took no leave or one who chose to bear her children and return to work
after a short disability leave. If the system complained of is diseriminatory, it is fairly
and properly discriminatory in granting service credits to those who are willing and able
to perform services. Petitioner's proposition suggests that pregnant women who opt to
take maternity leave should be accorded more favored treatment than women who do not.
Consistent with that assessment, petitioner argues that the hearer may take judicial
notice of the public poliey in favor of reproduction of the species. I know of no such
universal public policy. Indeed, given the arguably finite nature of present economic
resources, considerable controversy would attend the adoption of such a precept as publie
policy.

Based upon the stipulations, admissions and included documents, 1 FIND:

1. The Board hired petitioner on May 6, 1968 to commence work
in September 1968,

2.  Petitioner attained tenure in September 1971.

3. The Board placed petitioner on maternity leave of absence
from September 1, 1972 to September 1, 1974 pursuant to the
then governing regulations which mandated an 18-month
maternity leave.

4.  Petitioner returned to her full-time teaching position in
September 1974.
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§. Petitioner commenced a second maternity leave ending
September 1, 1979 either on January 3, 1978 (Board's
allegation) or September 1, 1978 (petitioner’s allegation). By
the Board's calculation the leave was seven months longer
than by petitioner's calculation.

8. The negotiated contract applicable at the time of petitioner's
second maternity leave made such leave permissive and not
mandatory. It noted the leave would not result in credit
toward seniority. It had no provision for seniority credit for
any extended leave without pay.

7. Petitioner would have returned to full-time teaching on
September 1, 1979.

8. On June 26, 1979, the Board terminated the employment of
petitioner and of Magda Eshel effective June 30, 1979 as a
result of a reduction in teaching staff positions.

9. Excluding time absent on maternity leave, petitioner is
entitled to eight years credit for seniority as of September 1,
1979 or seven and one-half years, the difference resulting
from the variation described in paragraph § above.

10. If time spent on maternity leave is concluded to be includible
in time for seniority purposes, petitioner would be entitled to
claim eleven years of service as of September 1, 1979.

11. Petitioner is certified in Spanish and French and taught in the
Foreign Language Department.

12. Prior to the Board's June 268, 1979 resolution of termination,
the Board employed eleven teachers in the Foreign Language
Department, including petitioner and Magda Eshel.

13. Three of the eight teachers of foreign language as of
September 1, 1979 had the same or less seniority as
petitioner if her time spent on maternity leave is included:

John Battaglia, 11 years;
Stella Kokolis, 5~6 years;
Mildred Neiland, 10 years.

One teacher, Vincent Taffaro, with seven years is currently
teaching English,

14. Of the three teachers listed above, two, namely John
Battaglia and Mildred Neiland, teach Spanish, a subject area
in which petitioner is certified. Their seniority is not
affected by maternity leave.

15. Magda Eshel, who was terminated at the same time as
petitioner, was on maternity leave from February 1, 1973 to
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September 1, 1974. If leave were counted for seniority
purposes, her total period of employment would be less than
nine years, and her discharge would not be affected by the
outecome of petitioner's case. The Board does not admit or
deny this paragraph, but states it is immaterial.

16. The Board's policy is not to grant seniority credit for
extended leaves without pay. Such credit has not been
granted within the knowledge of the affiant assistant
superintendent.

1 CONCLUDR, in accordance with the findings and discussion of the legal
issues above, that petitioner's seniority calculated without credit for extended unpaid
leaves of absence for maternity is correct and petitioner is not entitled to reinstatement
after termination of employment due to the abolition of positions for reasons of economy.
1 CONCLUDE N.J.A.C. 6:3-1.10, properly interpreted, mandates this result and that
neither the rule, the negotiated contract nor the facts as applied to petitioner are
violative of N.J.S.A. 18A:28-10, N.J.S.A. 10:5-12(a) or 42 U.S.C. 2000e § 701 (K).

it is therefore ORDERED that the petition of Mary K. Comaskey be
DISMISSED WITH PREJUDICE.
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

1 HEREBY FILE my Initial Decision with FRED G. BURKE for consideration.

ZZMML L/ /9Fe %‘*ﬁ“i@”‘%’ééz‘m
DATE NAOMI DOWER-LAB. ALJ

ﬂgc,eipt Acknowledged:

25, /980 V(%’”’““‘/W/—uo

AT EPARTMENT OF EDUCATION

Mailed To Parties:

DA!
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MARY E. COMASKEY,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF FORT LEE,
BERGEN COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions to the
initial decision were filed by petitioner pursuant to the pro-
visions of N.J.A.C. 1:1~16.4a, b and c.

Petitioner in her exceptions rejects the findings and
determination of Judge Dower-LaBastille denying her seniority
credit for her maternity leaves of absence while in the Board's
employ on the following grounds:

1. The Board never informed her of her seniority
status until it determined to abolish several teaching positions,
including her own, at the conclusion of the 1978-79 school year.

2. Petitioner rejects Judge Dower-LaBastille's deter-
mination denying her seniority credit for each of her maternity
leaves of absence while in the Board's employ. Petitioner's
position in this regard is that the Board was without authority
to mandate that she take her first maternity leave as of the
1972-73 school year in light of the subsequent ruling of the
Court in Castellano, supra. Moreover, petitioner argues that
during her second voluntary maternity leave of absence she was
led to believe that seniority credit would accrue to her pursuant
to N.J.A.C. 6:3~-1.10(b) and that it was not until the Commis-
sioner rendered his decision in Berkowicz, supra, that she
realized such seniority credit would be denied to her. It is
petitioner's position that she should not be penalized through
the loss of her seniority credit while on her first and second
maternity leaves of absence by virtue of the Board's illegal
action and by the ambiguity the language set forth in N.J.A.C.
6:3-1.10(b).

The Commissioner has carefully considered and reviewed
the exceptions hereto filed by petitioner. The Commissioner

32



You are viewing an archived copy from the New Jersey State Library.

finds and determines said exceptions to be without merit for the
reasons expressed by Judge Dower-LaBastille in her initial
decision rendered in this matter. The Commissioner adopts those
findings and determination set forth in the initial decision as
his own.

Accordingly, the instant Petition of Appeal is hereby
dismissed.

COMMISSICNER OF EDUCATION

January 9, 1981
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MARY K. COMASKEY,

PETITIONER-APPELLANT,

v. STATE BOARD OF EDUCATION

BOARD OF EDUCATION OF THE BOROUGH : DECISION
OF FORT LEE, BERGEN COUNTY,

RESPONDENT-APPELLEE.

Decided by the Commissioner of Education, January 9, 1981

For the Petitioner-Appellant, Newman & Baer (Marcia K.
Baer, Esg., of Counsel)

For the Respondent-Appellee, Parisi, Evers & Greenfield

(Irving C. Evers, Esg., of Counsel)

The State Board of Education affirms the Commissioner's
decision for the reasons expressed therein.

May 6, 1981
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State of Nem Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
AGENCY DKT. NO. 337-10/75

IN THE MATTER OF:

PETER C. FUJARCYK,
Petiticner,
v.
BOARD OF EDUCATION OF THE
CITY OF NEWARK, ESSEX COUNTY,

Respondent.
Record Closed: April 3, 1979 Decided: November 25, 1980
Received by Agency: / /’D Mailed to Parties: /Z/-%/fﬂ

APPEARANCES:

John Cervase, Esq., for Petitioner
Marvin W. Wyche, Esq., for the Respondent

BEFORE LILLARD E. LAW, ALJ:

Petitioner, a teaching staff member who acquired a tenure status as a
supervisor of recreation in the employ of the Board of Education of the City of Newark
(Board) alleges that his employment was improperly and illegally terminated on June 30,
1975 and asserts that he had more seniority than those individuals employed by the Board
to replace him. The Board denies the allegations and asserts that it properly abolished
petitioner’s title of supervisor of recreation and reassigned him to the position of director
which petitioner formally held.
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A hearing was conducted in this matter on January 28, March 22 and May 11,
November 21, 1977 and January 17, 1978. Thereafter, the parties submitted Briefs and
Memorandum of Law and the matter was closed on April 2, 1979.

Subsequently, on July 2, 1979 the matter was transferred to the Office of
Administrative Law for determination as a contested case pursuant to N.J.S.A. 52:14F-1

et seq.

1.

2.

3.

5.

6.

STATEMENT OF FACTS

Petitioner had been in the Board's employ for a period of forty-two (42)
years in its Department of Recreation and taught under a physical
education teachers certificate issued December 1, 1941,

Petitioner was first employed by the Board for the 1932-33 school year
to the position of play leader without a valid teaching certificate having
been issued by the Board or the New Jersey Department of Public
Instruction.

Petitioner had not acquired a teacher status with the Board between the
school years 1932-19386.

In the 1934-35 school year petitioner was promoted from play leader to
assistant director to director of the Lafayette Playground and
Community Center and held such position until 1954.

Petitioner has held the title of supervisor of recreation since 1954.
Petitioner was issued a Permanent Subject Supervisor Certificate in
physical education by the New Jersey Department of Education dated
June 18, 1957.

Petitioner was in receipt of a letter dated June 24, 1975 from the

Board's Assistant Superintendent in charge of Personnel which stated, in
part, as follows:
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8.

10.

11.

12.

13.

ne**This is to inform you that due to a lack of funds
available for the 1975-78 school year, it is necessary to
terminate your present position effective at the end of
the work day on June 26, 1975.

*#*You will be reassigned to a position based on your
status prior to promotion to your present position.***"
(P-11) {(Emphasis in text)

On August 19, 1975, at a special public meeting, the Board passed a
resolution to eliminate several positions due to budget reductions as well
as petitioner's position of Supervisor of Recreation effective July 1, 1975
(Exhibit B) (R-1)

On August 26, 1975, at its regular public meeting, the Board passed a
resolution to transfer petitioner from the position of Supervisor of
Recreation to Director at the Montgomery School effective
September 1, 1975. (Exhibits C and D) (R-1)

On September 18, 1975 petitioner was in receipt of a letter from the
Board Secretary which stated:

"At the meeting of the Board of Education held August
26, 1975, you were granted a transfer from Supervisor
of Recreation to Director of Recreation, Montgomery
Street Elementary School, effective September 1,
1975.%**", (P-18)

Petitioner did not report for duty on September 1, 1975 or thereafter
during the course of these proceedings and was on sick leave of absence.

As the result of a reduction in its 1975-76 budget current expenses the
Board effectuated a reduection in forces of approximately 1700 positions.

Approximately twenty-five (25) to thirty (30) positions in the Board's

Department of Physical Education and Recreation were reduced in force
for the 1975-76 school year.
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TESTIMONY

Petitioner testiffed that prior to July 1, 1975 he held the position of Supervisor
of Recreation along with three other individuals. His responsibilities included the
supervision of approximately twenty-five (25) schools with approximately fifty-two (52)
employees for after school playground and recreation activities between the hours of 3
p-m. and 9 p.m. each school day. He stated that the four supervisors were required to
work one month each during the summer months and were granted one month vacation.

He testified that three (3) of the four (4) supervisory positions were
terminated by the Board in June 1975. (P-11)

Petitioner testified that he interpreted the notice of June 24, 1975 (P-11) as
the termination of his services with the Board rather than a termination of his position as
supervisor. He stated that between the time he was in receipt of the June 24, 1975 (P-11)
notice and the end of the 1974-75 school year, no one had informed him or notified him
that he was to be demoted in rank to his last tenured position of Director of Recreation
and reassigned for the 1975-76 school year. Petitioner also admitted that no one had
notified him that he had been dismissed from the Board's employ.

Petitioner claims that he was duly certificated and had more seniority than
those individuals who assumed his supervisory duties subsequent to his demotion from
supervisor to director. He claims that the Board should have assigned him to one of those
positions rather than the individuals who had less seniority. He further asserts that the
Board failed to employ him for the summer program in 1975, however, admitted that he
had received his "vacation pay" of one month for 1975.

Petitioner testified that at the end of the 1974-75 school year he applied for
and was granted unemployment compensation for six or seven weeks during the summer of
1975. He stated that he was given notice by the Board to report to his duty station as a
Director of Recreation on September 2, 1975, however, he did report for duty because he
was in a very poor emotional state. He admitted that he was in receipt of his bi~monthly
paychecks in September 1975 and thereafter, and at the same rate of pay he received as a
supervisor.
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The Board's Assistant Superintendent in charge of Personnel testified that the
Board was faced with a budget reduction for its 1975-76 school year which required the
termination of 1,700 professional and non-professional positions. He stated that the
1975-76 school budget provided for one (1) Supervisor of Recreation and that the
remainint three (3) supervisors would be demoted to their former tenured positions. He
testified that the individual with most seniority was retained as a Supervisor of
Recreation while petitioner was assigned to his last tenured position of Director of
Recreation and the remaining two (2) individuals voluntarily retired.

With regard to petitioner's assertion that individuals with less seniority had
been assigned to petitioner's former position of Supervisor of Recreation, the Assistant
Superintendent testified that the playgrounds went unsupervised for the first half of the
1975-76 school year from September 1975 until January 1976. He testified that in
January 1976 the daytime Physical Education Supervisors volunteered to supervise the
after school playground and recreation activities. He stated that the Physical Education
supervisors were not relieved of any of their daytime duties nor were they compensated
by the Board when they voluntarily assumed the supervisory responsibilities for the after
school activities.

The Board argues that it clearly had the authority to abolish peititoner's
position due to reasons of economy and pursuant to N.J.S.A. 18A:28-9 which states:

"Nothing in this title or any other law relating to tenure of service
shall be held to limit the right of any board of education to reduce
the number of teaching staff members, employed in the district
whenever, in the judgment of the board, it is advisable to abolish
any such positions for reasons of economy or because of reduction
in the number of pupils or of change in the administrative or
supervisory organization of the district of for other good cause
upon compliance with the provisions of this article."

The Board contends that it complied with the statute by reduecing its staff
when faced with a budget reduction. It asserts, and petitioner admits, that the one (1)
individual retained as a supervisor of recreation had more seniority than petitioner. The
Board avers that it did not employ supervisors of recreation with less seniority than
petitioner as he asserts but, rather, staff members came forward to volunteer to assume
the duties and responsibilities of the former supervisors without compensation.
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The Board finally argues that petitioner was not employed for the summer of
1975 by virtue of its action to abolish petitioner's twelve (12) month position and reassign
him to an eleven (11) month position commencing September 2, 1975. It asserts that since
petitioner was no longer a supervisor he then had to request summer employment which he
did not do. The Board contends that its action to reassign petitioner to his former
position as director of recreation was proper and within its statutory authority.

DISCUSSION

It is necessary at this juncture to refer to the applicable rules of the State
Board of Education with regard to a reduction in force as well as the pertinent statutes to
N.J.S.A. 28-9 et seq., as follows:

N.J.S.A. 18A-28-10 provides that:

"Dismissals resulting from any such reduction shall not be made by
reason of residence, age, sex, marriage, race, religion or political
affiliation but shall be made on the basis of seniority aceording to
standards to be established by the commissioner with the approval
of the state board.”

N.J.S.A. 18A:28-11 provides that:

"In the case of any such reduction the board of education shall
determine the seniority of the persons affected according to such
standards and shall notify each such person as to his seniority
status, and the board may request the commissioner for an advisory
opinion with respect to the applicability of the standards to
particular situations, which request shall be referred to a panel
consisting of the county superintendent of the county, the
secretary of the state board of examiners and an assistant commis~
sioner of education designated by the commissioner and an advisory
opinion shall be furnished by said panel. No determination of such
panel shall be binding upon the baord of education or any other
party in interest or upon the commissioner or the state board if any
controversy or dispute arises as a result of such determination and
an appeal is taken therefrom pursuant to the provisions of this
title."

N.J.S.A. 18A:28-12

"if any teaching staff member shell be dismissed as a result of such
reduction, such person shall be and remain upon a preferred eligible
list in order of seniority for reemployment whenever a vacancy
oceurs in a position for which such person shall be qualified and he
shall be reemployed by the body causing dismissal, if and when such
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vacancy occurs and in determining seniority, and in computing
length of service for reemployment, full recognition shell be given
to previous years of service, and the time of service by any such
person in or with the military or naval forces of the United States
or of this state, subsequent to September 1, 1940 shall be credited
to him as though he had been regularly employed in such a position
within the distriet during the time of such military or naval
service."

N.J.A.C, 6:3-1.10, in part provides:

LR R J

"(b) Seniority, pursuant to N.J.S.A. 18A:29-9 et seq., shall be
determined according to the number of academic or calendar years
of employment, or fraction thereof, as the case may be, in the
school distriet in specific categories as hereinafter provided.
Seniority status shall not be affected by occasional absences and
leaves of absences.

"(c) Employment in the district prior to the adoption of these
standards shall be counted in determining of these standards shall
be counted in determining seniority.

E L 2]

"(h) Whenever any person's particular employment shall be
abolished in a category, he shall be given that employment in the
same category to which he is entitled by seniority. If he shall have
insufficient seniority for employment in the same category, he
shall revert to the category in which he held employment prior to
his employment in the same category, and shall be placed and
remain upon the preferred eligible list of the category from which
he reverted until a vacancy shall occur in such category to which
his seniority entitles him.

L2 L]

(k) The following shall be deemed to be specific categories
but not necessarily numbered in order of precedence:

"27. Secondary. The word 'secondary’ shall include grades 9-12 in
all high schools, grades 7-8 in junior high schools, and grades 7-8 in
elementary schools having departmental instruction. Any person
holding a secondary certificate shall have seniority in all subjects
or fields covered by this certificate, except those subjects or fields
for which a special certificate has been or shall be required by the
State Board of Education. However, if a person has held employ-
ment in the school district in any special subject or field endorsed
on his secondary certificate, such special subject or field shall, for
the purposes of these regulations, be regarded as any other subject
or field endorsed upon his certificate;
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™28. Elementary. The word '’'elementary' shall include
Kindergarten, grades 1-6 and grades 7-8 with or without depart-
mental instruction, including grades 7-8 in junior high schools;

LR R

"30. Additional categories of specific certificates issued by the
State Board of Examiners and listed in the State Board rules
dealing with Teacher Certification.”

It was uncontroverted that petitioner's service with the Board was conducted
under a Permanent Teacher's Certificate in Physical Education. (P-4) It was further
uncontroverted that petitioner was the holder of a Permanent Subject Supervisor's
Certificate in Physical Education issued by the State of New Jersey Department of
Edueation (P-3) There was no showing that the State Board of Examiners issues a specific
certificate for the category of teacher and/or supervisor of recreation. To the contrary,
the evidence clearly demonstrates that a "physical education certificate (to be the) most
appropriate certificate (for} a city recreation teachers license." (P-9)

Thus it is evident that no such category of teacher of recreation exists and
that petitioner performed his duties under a certificate in physieal education.

The sequence of events in this matter also raises questions with regard to the
Board's action to terminate petitioner's position. The evidence makes it clear that
petitioner was notified June 24, 1975 that "***due to lack of funds available for the
1975-76 school year, it is necessary to terminate your present position effective at the
end of the work day on June 26, 1975." (P-11) The record is absent, however, of any
formal action by the Board of Education to terminate petitioner's position prior to the
June 24, 1375 notice. It is observed that the action of the Board to terminate petitioner's
position took place on August 19, 1975, effective July 1, 1975 (Exhibit B) It is further
observed that the Board took its action to transfer petitioner on August 26, 1975,
effective September 1, 1975. There was no showing that the Board terminated petitioner
and transferred him "***on the basis of seniority according to standards *** established
by the commissioner with the approval of the state board." N.J.S.A. 18A:28-10 Nor was
it shown that the Board established a "preferred eligible list" pursuant to N.J.S.A.
18A:28-12.
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Having considered the entire record in the instant matter I FIND the
Statement of Facts as set forth hereinbefore are adopted by reference as FINDINGS OF
FACT.

I FURTHER FIND that:

1. The unilaterial administrative determination to terminate petitioner's
position as Supervisor of Recreation on June 26, 1975 was taken without
formal action by the Board and, therefore, was ultra vires.

2. By virtue of petitioner's holding a certificate as a Permanent Subject
Supervisor in Physical Education he was and is eligible to hold the
position of Supervisor of Physical Education subsequent to the Board's
action on August 19, 1975 to terminate his position as Supervisor of
Recreation.

1 CONCLUDE, therefore, that the Board failed to comply with the statutory
provisions as set forth in N.J.S.A. 18A:28-9 et seq. I FURTHER CONCLUDE that the
Board failed to consider - petitioner's seniority under his appropriate certificate and
category pursuant to N.J.A.C. 6:3-1.10.

Accordingly, IT IS ORDERED that the Board of Education establish peti-
tioner's seniority rights for the position of Supervisor of Physical Education as of July 1,
1975 pursuant to statutes and administrative rules. The Commissioner has admonished
baards of education that "The burden of determining seniority rights rests squarely on the
Board in such instances.” Mary Ann Popovich v. Board of Education of the Borough of
Wharton, Morris County, 1975 S.L.D. 737 (Emphasis supplied at 745) In the event it is
determined that petitioner had acquired more seniority than at least one (1) of the Board's
Supervisor's of Physical Education on July 1, 1975, IT IS ORDERED that petitioner be
assigned to seid position as of July 1, 1975.

IT IS FORTHER ORDERED that the Board provide petitioner with salary and
other emoluments equal to the difference between that which he received and that which
he would otherwise have been provided as a Supervisor of Physical Education from

September 1, 1975, less any unapproved absence from duty.
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

I HEREBY FILE my Initial Decision with FRED G. BURKE for consideration.

25 Nsvenben (980 W&L
DATE D E. LAW, ALJ

Receipt Acknowledged:

Le  Mivember 1o
DATE

ms
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P-2
P-3
P-4

P-5

P-6
P-7

P-8

P-9
P-10
P-11

P-12

P-13
P-13A
P-14
P-15
P-18
P-17
P-18
P-19A
P-198B
P-18C
P-19D
P-19E

DOCUMENTS IN EVIDENCE
Statement of Eligibility, Mareh 15, 1948, Limited High School Principal's Certi-
ficate
Certificate for Principal of Elementary Schools, October 24, 1952
Permanent Subject Supervisor's Certificate for Physical Education, June 18, 1957
Permanent Teacher's Certificate in Physical Education, December 1, 1941

Fifteen Page Document, including Functions, Goals and Objectives of the Recrea-
tion Department, but Limited to Pages One through Four

Board of Education, Newark, New Jersey, 1976-1977 Operating Budget, Proposed
Newark Public Schools Proposed 1976-1977 Budget

Letter, State Department of Education, September 23, 1952, to Frank Stover from
Everett C. Preston

Letter, December 6, 1935, to Peter Fujarcyk from Lawrence S. Chase
Letter, August 29, 1939, to Peter Fujarcyk from W.A. Ackerman
Letter, June 24, 1975, to Mr. Fujareyk from Mr. Brown

Memorandum of July 10, 1075 to Stanley Taylor from E. William Lauro, John P.
Carolan and Peter Fujarcyk

Memorandum of September 29, 1969 to Franklin Titus from Arncld Hess
58.1

Memorandum of March 4, 1970 from Arnold M. Hess to Joseph A. Liddy
Supervisory Assignments of Duties, Bulletin Number Seventeen, 1976
Supervisory Assignments, January 6, 1976-June 30, 1976

Memorandum from Robert D. Brown, August 31, 1976, re: Recreation Supervision
Letter dated 9/13/75

Unemployment Insurance Claim

Notice to Claimant of Benefit Determination

Handwritten Document

Handwritten Document with Typewritten Portion

Receipt of Certified Mail
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P-19F Postcard from the U.S. Postal Service

P-19G Mr. Fujarcyk's Application to the Unemployment Compensation Commission

P-20 Employment Status Form, August 18, 1975

P-21  Envelope, September 19, 1975, from the Newark Board of Education

P-22  Envelope, September 22, 1975, from the Newark Board of Education

P-23 Employee Status Form, September 3, 1975

P-24 Letter dated May 20, 1977

P-25 Memorandum of Agreement between the Newark Board of Education and the City

Association of Supervisors and Administrators of Newark, New Jersey 2-1-73 to
6-30-76

R-1 Affidavit of Richard Sims with attachments A-D
R-2 Statement of earnings and deductions

R-3 Letter dated 2/24/76

R-4 Letter dated 3/2/76

R-5  Supervisory Sheet dated 9/9/74
C-1 Letter dated 3-18-76 from Kittrels to Fujarcyk, letter to Molle from Pickett
C-2 Approval to return to work dated March 30, 1977 signed by John Bozzi

c-3 Prescription form of Dr. Klosk dated 9-8-76

C-4 Letter dated 5-16-77
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PETER FUJARCYK,
PETITIONER,
V. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE : DECISION
CITY OF NEWARK, ESSEX COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
petitioner pursuant to the provisions of N.J.A.C. 1:1~-16.4a, b
and c.

Petitioner in his exceptions argues that he was termi-
nated from employment with the Board by letter of June 24, 1975.
(P-11) Petitioner admits however to having received his bi~
monthly paychecks in September 1975 and thereafter at the rate of
pay he received as a Supervisor. Petitioner cannot have it both
ways by claiming to have had his employment with the Board
severed and still be paid as he was. Petitioner's contention
that he is owed a month's salary for summer employment has merit.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

The Board is directed to establish petitioner's
seniority rights for the position of Supervisor of Physical
Education as of July 1, 1975 as prescribed by statutes and rules.
If it is determined that petiticner has greatest seniority, as of
that time, to a Supervisor of Physical Education position, peti-
tioner shall so be assigned with salary and emoluments equal to
the difference between that which he received and that which he
would have received as Supervisor, less any unapproved absence
from duty.

COMMISSIONER OF EDUCATION

January 12, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO, EDU 2711-80
AGENCY DKT. NO. 72-3/80A

IN THE MATTER OF:

CAROL OXFORD,
Petitioner,
v.
BOARD OF EDUCATION OF THE
TOWNSHIP OF POHATCONG,
WARREN COUNTY,
Respondent.

Record Closed: October 14, 1380 Decided: November 25, 1980
Received by Ageney: /:2// ¢7 2 Mailed to Parties: /“2 J/Zﬁ
APPEARANCES:

For Petitioner: Stephen E. Klausner, Esq. (Klausner & Hunter)

For Respondent: James R. Swick, Esq. (Swick & Swick)

BEFORE ERIC G. ERRICKSON, ALJ:

STATEMENT OF CASE:

Petitioner, a tenured teacher, appeals from an August 27, 1979 action of the
Pohateong Board of Education (Board) which unilaterally extended the termination date of
her requested and approved maternity leave from March 31, 1980 to June 30, 1980. She
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prays for an order directing the Board to compensate her on the basis of full time
employment for the period April 1, 1980 through June 30, 1980. The Board, conversely,
asserts that it has acted legally and in full compliance with both the requirements of
education law and the terms of the negotiated agreement with its teachers' majority
representative.

PROCEDURAL RECITATION:

The Petition of Appeal and a timely Answer were filed respectively with the
Commissioner of Education on March 31, and April 24, 1980. Thereafter, the matter was
transferred to the Office of Administrative Law as a contested case pursuant to N.J.S.A.
52:14F-1, et seq. At a prehearing conference on July 24, it was agreed that all relevant
facts would be stipulated. At that same conference, documents J-1 through J-8 were
marked into evidence. The matter is ripe for summary decision in the form of
Respondent's Motion for Summary Judgment, a complete Stipulation of Facts, documents
marked in evidence and Briefs of counsel.

FACTUAL CONTEXT OF THE DISPUTE:

Petitioner in November 1978 requested the Board to grant her a maternity
leave of absence effective from May 1, 1979 through June 30, 1979. The request was
granted. (J-1) On May 3, 1879, petitioner requested that the termination date of her
leave be extended to March 30, 1980. (J-2) This second request was granted on May 7,
1979.

In August 1979, however, respondent through its Administrative Principal
(Principal) notified petitioner in writing that the Board on August 27 had unilaterally
extended her maternity leave to the end of the 1979-80 school year for the following

expressed reasons:

nexsArticle VI ,of the negotiated agreement. specifically states
that all extended leaves of absence shall be for a period of one
year. The Board feels that it violated the contraect when it
approved a leave of absence for a period of less than a period of
one year and that you violated that clause by requesting a leave for
less than a period of one year.

Also, Article XIV - A and C (copy enclosed) specifically indicates a
contract violation. Thus, the Board moved immediately to make
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all necessary attempts to correct any such contract violations. As
a result of the implications of ecircumstances of the present
situation, the Board officially moved at its meeting of August 27,
1979 to correct this apparent contract violation by extending the
duration of your leave of absence thru the end of the 1979-80
school year (original duration was from September 1979 to
March 30, 1980) as per terms of the Pohatcong Board of Education-
Pohatcong Education Association Agreement Article VI - 3 and
Article XIV - Sections a and C.***" (J-3)

Relevent provisions in the negotiated agreement on which the Board relied
when unilaterally extending petitioner's maternity leave are as follows:

"Artiele VII Extended Leaves of Absence

"A. Conditions

"Unless otherwise indicated, the following conditions shall apply to
extended leaves of absence:

"1, X X J

"3. All extended leaves shall be for a period of one year. In
cases of paternity or maternity, an additional year will be
granted upon proper application to the chief sehool adminis-
trator who will pressent it for Board action at the next
regularly scheduled Board meeting. Extended leaves shall be
limited to no more than two consecutive school years,***"

"Article XIV

"A. This Agreement constitutes Board policy for the term of said
agreement, and the Board shall carry out the commitments
contained therein and give them full force and effect as
Board policy.***"

"C. Any individual contract between the Board and an individual
teacher **#* shall be subject to an[d] consistent with the
terms and conditions of this Agreement. .If an individual
contract contains any language inconsistent with this Agree~
ment, this Agreement, during its duration shell be con-
trolling.***" (J-8)

Petitioner never consented to the Board's unilateral action extending the
termination date of her maternity leave from March 31 to June 30. During September
1979, however, petitioner and a Board committee met to discuss the disputed matter.
When no agreement was reached, petitioner, by letter dated November 29, sought further
clarification of what her employment status would be from April 1 through June 30 (J-4).
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The Board responded to this inquiry by asserting again that its action was in compliance
with the provisions of the negotiated agreement. When the Board also offered petitioner
a half time position as a remedial reading teacher from April 1 to the close of the
academic year, she accepted with the contingent proviso that she reserved her right to
litigate her claim to benefits of full time employment for the period from April 1, 1980
through June 3, 1980. (J-5, 6, 7)

ANALYSIS AND CONCLUSIONS:

The Board twice granted petitioner's application for extended leave for the
precise periods she requested. Neither period was for a full academic or calendar year.
Nor did they, when added together, total a full academic year. The initial approval was
for the two months of May and June at the end of the 1978-79 school year. This was
extended by an additional seven months from September through March of the 1979-80
school year. Both requests, it is stipulated, were duly acted upon in regular public session.
The first of these was honored by the Board without modification. The second request to
extend the maternity leave until March 31, 1980 was also granted without modification on
May 7, 1979, thus extending the leave to a total period of nine months spanning two
academic years. It is noted that neither of the two periods separately requested and
approved nor the total of those two periods corresponded to the proviso in the negotiated
agrecement which state that "**#all extended leaves shall be for a period of one
year.***" (J-8) It is also noted that the Board's unilateral extension by three months of
petitioner's leave (which it had conserisually extended to a total of nine months of a ten
month academic year) to a total of twelve months spanning two academic years does not
correspond precisely to a ten month academic year. Nor does the extension embracing
the period from May 1, 1979 through June 30, 1980, a period of 14 calendar months,
correspond precisely to a calendar year. Within such a factual context, the Board's
argument must fall wherein it claims it was correcting the error of petitioner in asking
for other than a full year's extended leave and its own error in granting her request.

As was stated by the Commissioner in Paul J. MacCormick v. Board of
Education of the Hunterdon Central Regional High School Distriet, 1978 8.L.D. 160, an
action by a board of education taken in public session establishing an employment proviso

may not be lightly disregarded. This principle was amplified in Agnes D. Galop v. Board
of Education of the Township of Hanover, 1975 S.L.D. 358 wherein it was held that after
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the Hanover Board had fixed Galop's salary as a tenured teacher, it could not thereafter
reduce it for the fixed period despite an error in its computation. In reachmg this holding,
the Commissioner relied in part on James Docherty v. Board of Education of the Borough
of West Paterson, Passaic County, 1987 S.L.D. 297, 300, wh_erem the Commissioner
reaffirmed that which had been previously stated in Harris v. Board of Education of
Pemberton Township, 193949 _S__Ii 164 as follows:

nss*]f g teacher is under tenure, a board of education is suthor-
ized to increase her pay, but cannot reduce it except under the
procedure set forth in the tenure statute***."

And,

"e**An acquired right through the adoption of a resolution by a
board of education cannot be invalidated by a reseinding of the
resolution at a subsequent meeting.***" (Docherty, supra, at
p- 300)

In the instant matter the Board, by official action, extended petitioner's leave
to March 31. When it did so on May 7, 1979 it entered into a binding agreement that she
could return to active duty on April 1. Petitioner, a tenured teacher, had every reason to
rely on the Board's action as a basis for her expectation that she could return to that
active employment on April 1, 1980. She had no right to unilaterally demand to return
sooner but she had cause to rely upon the good faith action of the Board that her leave
would not extend beyond Mareh 31. The action requested by petitioner and the Board's
approval of the precise terms of her request constituted an agreement binding on both
parties.

The Board argues that it was compelled to act to bring the leave into
compliance with terms in the negotiated agreement. This argument fails on two counts.
First, the Board is statutorily empowered to exercise its discretionary authority by
granting leaves of absence. A negotiated agreement may not supersede or set aside the
exercise of its statutory diseretion. Second, as previously shown, no one of the three
actions taken by the Board brought the leave or its extensions into compliance with the
exact perimeters of either a calendar year or an academic year.

The Board's notice on August 28, 1979 was a scant week prior to the opening of

the school. Such late notice to a teacher placed her at a disadvantage in securing
alternate employment for the portion of the school year for which she had already been

52



You are viewing an archived copy from the New Jersey State Library.

promised employment by the Board. It further placed her at a distinet disadvantage when
considering whether she should withdraw her request for any extension of the maternity
leave extension at all, under the unilaterally radically altered time schedule. 1
CONCLUDRE that equitable prineiples demand that the Board's action be set aside.

1 CONCLUDE also that the Board's unilateral alteration of the time frame of
the request was violative of the binding agreement entered into by the parties in May
1979. I FURTHER CONCLUDE that, while it may have resulted from nescience and a
belated attempt to adhere to wording of the negotiated agreement, it was an arbitrary

and capricious act similar to that which was set aside for lack of good faith by the
Commissioner in Arthur L. Page v. Board of Edueation of the City of Trenton, 1973 S.L.D.
704. I CONCLUDE ALSO that the Board's action consituted a reduction is salary for the
1879-80 school year without recourse to N.J.S.A, 18A 6~10.

Petitioner had every reason to believe that when the Board acted on her
request, it was in possession of all facts it needed to know when taking that action. The
Board, absent consensual alteration of the agreement, was then and now remains bound by
its terms. Having created a vested right for petitioner to return on April 1, 1980, it was
powerless under this factual context to unilaterally withdraw that right.

DETERMINATION:

In consideration of the conelusions set forth above, IT IS ORDERED that the
Board, no later than sixty days after this decision becomes final, pay petitioner the
difference between the salary she received as a half time employee from April 1, 1980 to
June 30, 1980 and the amount which she would otherwise have received had she been
employed on a full time basis during that period. IT IS ALSO ORDERED that petitioner
be afforded all other emoluments to which she has successfully established entitlement as
a full time active teaching staff member during that period. Judgment is entered in favor
of petitioner. The Board's Motion for Summary Decision is DENIED.

The charges that petitioner was discriminated against by reason of sex and the

numerous legal arguments relevant to that charge are not addressed herein. To do so
would serve no useful purpose since the end result would not be altered thereby.
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OAL DKT, NO. EDU 2711-80

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G, Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

1 HEREBY FILE my Initial Decision with FRED G. BURKE for consideration.

- 25~/ 7A )
~ ERIC G. ERRICKSON, AL
Receipt Acknowledged:
~ .
brr 1, 1780 (s
DATE — DEPARTMENT OF EDUCATION

Mailed To Parties:

ms
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EXHIBITS

J~1 Letter from Michsel Frinzi to Mrs. Carol Oxford, dated December 5,
1978

J-2 Letter from Carol Oxford, dated May 3, 1979

J-3 Letter from Michael Frinzi to Mrs. Carol Oxford, dated August 28, 1979
J-4 Letter from Carol Oxford to Michael Frinzi, dated November 29, 1879
J-5 Letter from Michael Frinzi to Carol Oxford, dated December 4, 1980
J-6 Letter from Carol Oxford to Michael Frinzi, dated January 31, 1980
J-7 Letter from Michael Frinzi to Carol Oxford, dated February 5, 1980

J-8 Copy of Article VII, Section A., Extended Leaves of Absence (2 pages)
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CAROL OXFORD,
PETITIONER, : COMMISSIONER OF EDUCATION
V. : DECISION
BOARD OF EDUCATION OF THE
TOWNSHIP OF POHATCONG,
WARREN COUNTY,

RESPONDENT .

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
the parties pursuant to the provisions of N.J.A.C. 1:1-16.4a, b
and c.

Respondent Board excepts to the determination by the
Honorable Eric G. Errickson, ALJ that the Board's approval of
petitioner's requests for maternity leave constituted an agree-
ment binding on both parties. Respondent contends that its
action did not comport with the provisions in the negotiated
agreement and it was correcting its own error in granting peti-
tioner's request. The Commissioner finds no merit in such argu-
ment. Petitioner relied on the Board's initial determination;
and its notice to her dated August 28, 1979 wunilaterally
extending her leave of absence disadvantaged her in reaching any
additional conclusions concerning her course of action. The
Commissioner determines that the Board remains bound by the terms
of its action on the requests made by petitioner for leaves of
absence. James Docherty, supra; Agnes D. Galop, supra

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Board's motion for summary decision is
denied and judgment is accorded petitioner. The Board is
directed to pay petitioner the difference between the salary and
emoluments received as a half-time remedial reading teacher in
the employ of the Board from April 1, 1980 through June 30, 1980
and those which she would have received had she been employed on
a full-time basis for that period of time.

COMMISSIONER OF EDUCATION

January 16, 1981

56



You are viewing an archived copy from the New Jersey State Library.

State of New Hersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. —
AGENCY DKT. NO. 94-2/78

IN THE MATTER OF:
KATHLEEN CARLSON,
Petitioner,
v.
BOARD OF EDUCATION OF THE
TOWNSHIP OF CRANFORD,
UNION COUNTY,
Respondent.

APPEARANCES:
Gerald M. Goldberg, for petitioner (Goldberg & Goldberg, attorneys)

James F. Kervick, Esq., for respondent (Sauer, Kervick & Mulkeen, attorneys)

BEFORE BRUCE R. CAMPBELL, ALJ:

Petitioner seeks an order reinstating her as a full-time teacher with back pay
to the beginning of the 1976-77 school year, the point at which the Cranford Board of
Education (Board) assigned her to a half-time position. The Board denies Carlson is
tenured and denies it has violated her seniority rights under the school laws and/or

administrative code.
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AGENCY DKT. NO. 94-2/78

The matter was opened before the Commissioner of Edueation. On July 2,
1979, it was brought forward to the Office of Administrative Law by operation of N.J.S.A.
52:14F-1 et seq. The matter proceeds on cross-motions for summary judgment.

Basic facts are not in dispute. Carlson was employed as a full-time
kindergarten teacher by the Board for the 1973-74, 1974~75 and 1975-76 school years. She
was fully certificated to teach grades K-8. On April 12, 1976, the Board resolved to
terminate Carlson's employment as of June 30, 1976 because of declining enrollments and
she was so noticed. Thereafter, the Board determined that a kindergarten teacher would
be needed on & half-time basis in 1976-77 at the Bloomingdale Avenue School. Carlson
applied for the position as well as for several full-time positions. She was employed to fill
the half-time kindergarten position. The next year, because of further declining
enrollment, the Board decided to reduce the kindergarten program at the school from one
and one-half full-time equivalent positions to one-half full-time equivalent position. A
tenured, full-time kindergarten teacher was transferred to a first grade class and a notice
of vacancy in the remaining half-time position was posted. Carlson applied for and was
selected to fill the position. During the two years she taught on a haif-time basis, Carlson
expressed interest in full-time positions. The Bogrd in those two years employed non-
tenured elementary teachers in full-time positions. Carlson has been employed as a fuli~
time teacher since the beginning of the 1978-79 school year.

Carlson claims full-time tenure status as of September 1, 1976, and seeks back
pay for the time she served in a part-time position in the amount of the difference

between the salary received and the salary she would have received had she been
employed full-time.

The issues I am asked to decide are these:

L Did or did not petitioner achieve tenure status by virtue of her
employment in a half-time teaching position for the 1976-77 school year;

2.  If petitioner has achieved tenure status, is it in a full-time or part-time
capacity;

3. I petitioner has achieved tenure in a full-time capacity, to what relief,
if any, is she entitled for her service in 1976-77 and 1977-78; and
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AGENCY DKT. NO. 94-2/78

4. If petitioner has achieved tenure in a part-time capacity, what is the
part-time entitlement.

The first issue must be answered in the affirmative. N.J.S.A. 18A:28-5 sets
forth the criteria for gaining tenure as a teaching staff member. In pertinent part, the
statute reads

The services of all teaching staff members including all
teachers, principals, assistant prineipals, vice principals,
superintendents,  assistant  superintendents...and other
employees as are in positions which require them to hold
appropriate certificates issued by the board of examiners,
serving in any school distriet or under any board of education,
excepting those who are not holders of proper certificates in
full force and effect, shall be under tenure during good
behavior and efficiency and they shall not be dismissed or
reduced in compensation except for inefficiency, incapacity,
or conduct unbecoming such a teaching staff member or
other just cause and then in the manner prescribed by
suberticle B of article 2 of chapter 6 of this title, after
employment in such district or by such board for:

(a) three consecutive calendar years, or any shorter period
fixed by the employing board for such purpose; or

(b) three consecutive academic years, together with
employment at the beginning of the next succeeding

academic year; or

(¢) the equivalent of more than three academic years
within a period of any four consecutive academic years;
«... (Emphasis supplied).

Carlson plainly met the conditions established in (b). Upon her first day of service in
September 1976 she acquired tenure. Zimmerman v, Newark Bd. of Ed., 38 N.J. 65 (1962),
The fact that her former position was abolished and she served in 1976-77 in a new

position is immaterial. A teacher achieves tenure in a distriet, not a position. What
remains for determination here is whether that tenure is in a full-time or part-time
capacity.

Carlson did not meet the conditions established by statute while in a full-time
position albeit the entire probationary period was spent in a full-time position. Her
tenure was achieved in a half-time capacity. Seniority comes into existence only when
tenure exists. Thus, petitioner's seniority was as to other half-time teaching staff
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members, similarly certificated, in the 1976-77 and 1977-78 schoal years. She had no
claim as to full-time teaching positions but clearly had a claim to the half-time position
posted for the 1977-78 school year. Since she was selected for that position there is no
question in that respect.

Until her assignment to a full-time position in September 1978, Carlson had no
seniority in a full-time capacity. There is no relief, therefore, to which she is entitled for
her service in 1976-77 and 1977-78. Her tenure and, hence, her seniority were in a half-
time capacity throughout the 1976-77 and 1977-78 school years. Upon the first day of
service in September 1978 in a full-time position, Carlson achieved tenure in a full-time

capacity and the seniority rights attendant.

In summary, I FIND:

L

4.

Petitioner achieved tenure in a half-time capacity upon her first day of
service in September 1976.

Petitioner's seniority rights at that time were as to other half-time (or
less) teaching staff members similarly certificated.

There is no relief to which petitioner is entitled for the 1976~77 and
1977-78 school years.

As of her first day of service in September 1978 in a full-time position,
petitioner achieved tenure in a full-time capacity with the attendent
seniority rights.

In consideration of the above analysis and findings of fact, | CONCLUDE there
is no relief upon this claim to which Kathleen Carlson is entitled.

Accordingly, the petition of appeal IS DISMISSED.
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This recommended decision may be affirmed, modified or rejected by FRED G.
BURKE COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is
empowered to make a final decision in this matter. However, if Fred G. Burke does not so
act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

I HEREBY FILE my Initial Deecision with FRED G. BURKE for consideration.

25 Novemser [980 é?t_;%,? ,@._,.ug_,
DATE BRUCE R. CAMPBELL, ALJ

Receipt Acknowledged:

@%ﬂi‘yr / " YAi7( VM%

Mailed To Parties:

DATE

»ﬂ%éql/m
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KATHLEEN CARLSON,
PETITIONER, : COMMISSIONER OF EDUCATION

V. H DECISION
BOARD OF EDUCATION OF THE

TOWNSHIP OF CRANFORD, UNION
COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that no exceptions were filed
in a timely fashion by the parties pursuant to the provisions of
N.J.A.C. 1:16.4a, b and c.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

January 16, 1981
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KATHLEEN CARLSON,
PETITIONER-APPELLANT,
V. : STATE BOARD OF EDUCATION

BOARD OF EDUCATION OF THE TOWNSHIP : DECISION
OF CRANFORD, UNION COUNTY,

RESPONDENT~APPELLEE.

Decided by the Commissioner of Education, January 16, 1981

For the Petitioner-Appellant, Goldberg & Simon
(Gerald M. Goldberg, Esgqg., of Counsel)

For the Respondent-Appellee, Sauer, Kervick, Mulkeen
& Keefe (James F. Kervick, Esq., of Counsel)

The State Board of Education affirms the Commissioner's
decision for the reasons expressed therein.

May 6, 1981

Pending New Jersey Superior Court
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 0870-80

AGENCY DKT. NO. 17-1/80A
IN THE MATTER OF:

GREEN BROOK EDUCATION ASSOCIATION,
DONNA DELANOY, FRANCES FURINO,
MARY ANN FIORDALISO, JANET GOLESKIE,
SUSAN MORRIS, HELEN MOSKOWITZ,
ARLA PRIBNOW, DEBORAH DRELICH,
EILEEN CLANCY, BONNIE BIALKOWSK]I,
AND NANCY GROSS,

Petitioners,

V.

BOARD OF EDUCATION OF GREEN BROOK
SOMERSET COUNTY, NEW JERSEY,

Respondent.
Record Closed: October 21, 1980 Decided: December 4, 1980
Received by Agency: /2 5 ﬂ Mailed to Parties: /& i
APPEARANCES:

For Petitioners, Jack Wysoker, Esq. (Mandel, Wysoker, Sherman, Glassner &
Weingartner)

For Respondent, Kenneth 8, Meyers, Esq. (Nichols, Thompson, Peek & Meyers)
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BEFORE ERIC G. ERRICKSON, ALJ:
ISSUE:

Petitioner Green Brook Education Association joins the individually named
petitioners who, as comprehensive education instructors, allege that their employer, the
Green Brook Board of Education (Board), viclated applicable education law and its own
negotiated salary agreement by failing to provide benefits, salary and emoluments to
which individually named petitioners, hereinafter "petitioners," claim entitlement.

The Board, conversely, asserts that the benefits, salary and emoluments which
it has provided petitioners constitute legal compliance with its salary policies, all
education laws and the terms of employment to which individually named petitioﬁers gave
their assent when they were employed.

PROCEDURAL RECITATION:

After the Petition of Appeal and a timely Answer were filed respectively in
January and February 1980 the matter was referred to the Office of Administrative Law
as a contested case pursuant to N.J.S.A. 52:14F-1 et seq. In keeping with agreements
reached at a prehearing conference held at Trenton on April 3, 1980, a plenary hearing of
five days duration was conducted at the Green Brook Municipal Hall. Post-hearing Briefs
were filed. When the Commissioner issued his Decision on Remand in Claire Bisgay v.
Board of Education of the Township of Edison, 1980 S.L.D. __ (decided September 8,

1980), counsel were granted opportunity to submit additional memoranda of law. A
memorandum was submitted by counsel for petitioners.

UNDISPUTED FACTS:

The following faets, which are uncontroverted in the record, reveal the
contextual setting of the dispute:

The Green Brook Education Association (Association) has been, since 1968, the
majority representative for negotiating an agreement for teaching staff members with the
Board pursuant to the provisions of N.J.S.A. 34:13A-1 et seq. The negotiated agreement
has for many years listed in its recognition clause the category of "Supplemental
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Teachers." (J-1) The Board began offering a program of supplemental instruction during
the 1969~70 school year. The salary of its supplemental teachers was then funded by local
board revenues other than those flowing from Federal or State subsidized categorical aid
programs. Its supplemental teacher, Carol Jones and her replacement, Sheila Reidy, were
paid on salary guide, enrolled in TPAF and considered to be serving in tenurable positions.

From September 1974 through June 1977 the Board participated in the
Federally sponsored Title I Program which funded a part of the salary of Sheila Reidy who
was then listed as a Title I teacher. Later, when the Board in December 1977 opened a
resourcé room, it appointed Reidy as instructor with her salary funded by a Title VI
Federal Program.

In March 1977 the Board responded to the State mandate to provide compensa-
tory education for pupils whose scores on the 1976 Minimum Basie Skills (MBS) tests fell
below an acceptable minimum. It then employed four part-time instructors whom it paid
$7.00 per hour, the same rate of compensation which all of the petitioning compensatory
education teachers have since been paid. From March until June 1977 Title I funds were
utilized to pay compensatory education instructors. Thereafter, with the advent of the
1977-78 school year, ‘State funding became available which has since been used to pay
salaries of compensatory education teachers, hereinafter "C.E. teachers.”

The Board's part-time, hourly-paid C.E. teachers are required to hold teaching
certificates issued by the New Jersey State Board of Examiners. They work fewer hours
than the regular school day, are not paid on holidays when school is not in session, and are
not given yearly increments or adjustments in salary. They were not originally enrolled in
a State pension plan but, at the direction of State officials, have since January 1, 1980
been mandatorily enrolled during their second and optionally enrolled during their first
year of employment in the Public Employees Retirement System (PERS). (P-8; R-5A~D;
R-6) Although they did not initially enjoy the benefits of sick leave, the Board later
granted pro-rated sick leave benefits retroactive to September 1978. They do not receive
paid health plan benefits or other fringe benefits. C.E. teachers begin instruction at least
one week later than the beginning of the academic year. Their instruetion and
employment terminates some weeks prior to its close. They are not assigned to bus,
cafeteria, hall, or homeroom duty and do not regularly attend the faculty meetings in
their schools.
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C.E. teachers generally teach pupils in groups of one to four for periods of
twenty to thirty minutes. When they are absent no substitutes are procured to cover their

classes.

TESTIMONY OF WITNESSES:

The Board's coordinator of compensatory education services testified that,
when the C.E. program began in 1977, pupils whose MBS scores fell below the State's
minimum acceptable level were given supplemental instruction by C.E. teachers. She also
testified that others with higher MBS scores who also continued to need supplemental
instruction were served individually or in small groups in the Board's Title I, "Special
Needs," speech therapist and remedial reading programs by teachers who were paid on
guide with full fringe benefits and enrolled in the Teachers Pension Annuity Fund (TPAF).

She testified that she had been present at interviews with the prospective C.E.
instructors, none of whom raised objections to the $7.00 per hour compensation which was
offered. That no objection was then raised was corroborated by testimony of petitioners,
principals, and the Superintendent. The Coordinator also testified that, in her opinion, the
small group or individualized remedial instruction provided by Title I teachers on guide
with full fringe benefits was identical to that provided by C.E. instructors.

Similar comparisons were elicited in testimony from Sheila Reidy who
testified that when she worked half-time as a Title I teacher and half-time as a C.E.
teacher her instructional duties were in all points identical except that her C.E. pupils had
greater need for remediation. She further testified that her later duties as a resource
room teacher were to provide individualized or small group remedial instruction similar to
that which she had previously provided to C.E. pupils.

The petitioning C.E. teachers testified that they had originally been provided
letters of employment but that some had later been provided employment contraects.
(P-9-11, 14-16, 19, 21, 24, 26-27) They testified that, although each spring they were
notified that they would not be reemployed for the ensuing year, they were in some
instances pr{vately advised that this was a mere formality and that they could expect
reemployment upon final approval of State funding. (P-12, 17, 18, 22, 25, 28)
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Certain petitioners testified that, when they applied for unemployment
benefits during the summer months, they were denied on the basis that the Board's agents
had notified the employment agency that they would be reemployed in the ensuing
academic year.

Petitioners testified that as C.E. teachers they were not required to attend
regular faculty meetings and that when they attended workshops or special meetings at
their principals' directions they were paid their hourly stipend for such time. They
testified that they maintained files, prepared and followed daily lesson plans, did pre- and
post-testing, adapted teaching materials to pupils' needs without benefit of a course of
study, sent periodic pupil progress reports to school authorities and parents, and conferred
regularly with their pupils' regular classroom teachers,

They testified that they were not regularly observed and that their evalua-
tions, if any, were not the same formal evaluations given regular classroom teachers
under guide. This was corroborated by testimony of the Board's principals,

The Board's elementary principal testified that the job posting, screening and
selection process for C.E, teachers is less comprehensive than for regular classroom
teachers, He testified with respect to the classroom management responsibilities of C.E.
teachers as compared to those of rég‘ular classroom teachers, that:

"***Most of the groups are composed of three or four youngsters,
*** sometimes as many as five. The groups that are coming in are
much more homogeneous by nature because they have come there
for a specific need. We don't have twenty-five youngsters ranging
from gifted and talented to youngsters who will just barely make it
with a good deal of remediation and supplemental support. We
have much less chance for interaction. With twenty-five
youngsters in a room the chance for catalytic chemical reaction
among all of these is compounded***, Furthermore, it isn't a total
educational program that this { CE] teacher has to deal with,***"

"We are not talking about a complete English program for twenty-
five youngsters now, we are talking about perhaps some phonics
help for three of them on a very remedial basis. The amount of
management, therefore, is greatly reduced.***" (Tr. IV 46-47)

The elementary principal also testified that he perceives pre~ and post-testing

duties of C.E. teachers to be less important since in the pupil selection process the
demonstrated need has already been established as contrasted to a speech therapist's duty
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of both diagnosing and devising an appropriate program to meet the diagnosed needs. He
testified further that the year end reports of Title I and resource room teachers are more
detailed and formalized than those required by C.E. teachers. Similar testimony was
elicited from the high school principal. Both they and the Superintendent testified that
the beginning and ending dates of C.E. instruction are governed by the State allocation of
funds which is not known with certainty until approximately three months before the
beginning of the academic year.

The elementary principal testified that, although C.E. teachers send progress
reports to parents and classroom teachers, they do not place grades on report cards. By
contrast, the high school principal testified that he had authorized his C.E. teachers in a
recent attempt to increase pupil motivation and reduce stigmatization, to assign grades

for secondary C.E. pupils.

The high school principal testified that he knew of two of the C.E. teachers
who had chosen to work at $7.00 per hour as C.E. instructor rather than accept full-time
teaching positions elsewhere. He testified also that, because of improved pupil MBS
scores, he anticipates a sharp cutback in funding with corresponding decrease in numbers
of pupils eligible for C.E. services.

The Superintendent testified that he perceives the duties of C.E. teachers to
be limited to remediation of already diegnosed deficiencies in math and language. He
contrasted this to the diagnostic responsibilities required of remedial reading teachers
who must have special certification in their positions.

FINDINGS OF FACT:

Having reviewed the transeripts of testimony elicited at the hearing and the
documentary evidence entered I FIND the additional relevant facts to be considered
together with previously enunciated undisputed facts in arriving at a determination of the

dispute:

1. The Board at all times considered its supplemental teachers, Title I
teachers, resource room teachers, reading teachers, speech therapist and
special needs teachers to be serving in tenurable positions. As such they
were given regular teaching contracts, were paid on guide, had full
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fringe benefits, were paid for sick leave and holidays and were enrolled
in TPAF.

By contrast the Board has employed the petitioning C.E. teachers and
Petitioner Drelich, a bilingual education tutor, on an hourly basis without
annual increment and without fringe benefits other than pro rata sick
leave. (P-24) They were originally rehired annuaily by letter of
employment and later by contract.

The Board and the Green Brook Education Association have not added
the titles of compensatory education teacher, resource room teacher,
bilingual education tutor or special needs teacher to the negotiated
agreement recognition clause which does, however, list supplemental
teachers, speech therapist, and remedial reading specialist.

Petitioners as hourly employees hold positions the authorized time of
which fluctuates from year to year and occasionally within a given year.
All are part-time employees since they work less than the regular sehool
day and for less than a full academic year.

The Board has on oceasion assigned compensatory education pupils to
teaching staff members who were hired on guide with full benefits and
considered by the Board to be in tenurable positions.

The resource room teacher, speech therapist, and the remedial reading
specialist all are required to have specialized certificates issued by the
State Board of Examiners. TitleI teachers, supplemental teachers and
C.E. teachers are not required to hold other than an elementary or
secondary teacher's certificate.

The Board did not provide for formal evaluation of petitioners.
The Board is made aware early in the calendar year of the categorical
State aid it may expect for compensatory education. Thus, it enters this

amount in its budget advertised to the voters. By May or June it is
advised of the precise amount it will receive in the enusing year.
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On a few occasions pupils other than C.E. pupils were placed in
petitioners' C.E. classes, with concurrence of the affected C.E. teachers,
for primary rather than supplemental instruction. These proved to be
temporary and were authorized by principals in an attempt to meet
individuel needs of those pupils.

Petitioners are paid monthly as contrasted to the twice-monthly pay-
ments made by the Board to those it considers covered by the negotiated
agreement.

Several of the petitioners including Arla Pribnow, Bonnie Bialkowski,
Susan Morris, Helen Moskowitz, Donna Delanoy, Naney Grmosso,
Frances Furino, during the history of their employment served at times
in full-time or part-time regular teaching positions. During those
periods they were paid on guide with full or pro-rated benefits and were
considered to be in tenurable positions.

The Title I teachers, supplemental teachers, remedial reading teachers,
special needs teachers, resource room teachers amd C.E. teachers all
provide remedial, small group or individualized ingtructions to pupils who
are educationally hendicapped.

C.E. teachers have full responsibility for preparing for teaching, main-
taining diseipline and preparing progress peports for their classes of from
one to five pupils. Those in the high school now assign grades to their
pupils.

Pupils taught by petitioners have, prior to their assignment, been
selected as having educational handicaps in the areas of mathematies

and/or language arts on the basis of MBS scores or other criteria.

DISCUSSION AND CONCLUSIONS:

As

the Board since 1977 has expanded its services to comply with the

provisions of N.J.S.A. 18A:46A-1, et seq., it has employed numerous C.E. teachers and a

bilingual tutor.

Their primary function was to give supplemental instruction to pupils
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whose MBS scores signified a need for such individualized or small group remedial and
tutorial instruction in areas of mathematics and language. Their employment letters and
contracts do not, however, refer to petitioners as supplemental teachers. | CONCLUDE
from this consistent nomenclature used in their hiring that it was the conscious design of
the Board, in complying with the statute to employ them as C.E. teachers rather than as
supplemental teachers who had previously been listed in the recognition clause of the
negotiated agreement.

1 further CONCLUDE that there is no substantive difference in function
between the Board's Title I teachers, supplemental teachers and C.E. teachers. All of
these provide supplemental, remedial, small group or individualized instruection for
handicapped pupils who receive their primary instruction from regular classroom teachers
of mathematics and language arts. Thus the issue is raised as to whether the Board could,
while employing tenurable supplemental and Title I teachers enrolled in TPAF, create the
separate category of C.E. teachers, pay them on an hourly basis with limited fringe
benefits, and deny them both tenure and enrollment in TPAF.

There can be no question that the Board is under mandate to provide the
services performed by petitioners, The Legislature in N.J.S.A. 18A:7A-5 mandates that:

"A thorough and efficient system of free public schools shall
include the following major elements, which shall serve as guide-
lines for the achievement of the legislative goal and the implemen-
tation of this act: **#*

"e. Programs and supportive services for all pupils espeecially
those who are educationally disadvantaged or who have
special educational needs;

"f.  Adequately equipped, sanitary and secure physical facilities
and adequate materials and supplies;

"g. Qualified instructional and other personnel; ***" (Emphasis
supplied.) -

N.J.S.A. 18A:46A-1 enacted in 1977 states:

"The Legislature hereby finds and determines that the welfare of
the State requires that present and future generations of school
age children be assured opportunity to develop to the fullest their
intellectual capacities. It is the intent of this Legislature to insure
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that the State shall furnish on an equal basis auxiliary services to
all pupils in_the State in_both public and nonpublic schools."

(Emphasis supplied.)

N.J.S.A. 18A:7TA-6 directs that:

"The State board, after consultation with the commissioner and
review by the Joint Committee on the Public Schools shall
(a) establish goals and standards which shall be applicable to all
publie schools in the State, ineluding uniform Statewide standards
of pupil proficieney in basic communications and computational
skills at appropriate points in the educational careers of the pupils
of the State, which standards of proficiency shall be reasonably
related to those levels of proficiency ultimately necessary as part
of the preparations of individuals to function politically, economi-
cally and socially in a democratic society, and which shall be
consistent with the goals and guidelines established pursuant to
sections 4 and 5 of this act, and (b) make rules concerning proce-
dures for the establishment of particular educational goals, objec-
tives and standards by local boards of education.” (Emphasis

supplied.)

Pursuant to N.J.S.A. 18A:7A-6, the State Board of Education has promulgated
rules setting forth uniform Statewide goals and standards of proficiency among which are
the following:

N.J.A.C. 6:8-2.1

"(A) The State educational goals shall be the following outcome
and process goals and shall be applicable to all public school
districts and schools in the State.

LLE & ]
"(e) The public schools in New Jersey shall provide:

"1, Instruction which bears a meaningful relationship to the
present and future needs and/or interests of pupils;

"2. Significant opportunities, consisent with the age of the
pupil, for helping to determine the nature of the
educational experiences of the pupil;

"3. Specialized and individualized kinds of educational
experiences to meet the needs of each pupil;

LEE T ]
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"8.

Teaching staff members of high quality; *** (Emphasis
supplied.)

N.J.A.C. 6:28-3.2(b)

"k %k

"(b) Supplemental instruction shall be instruction provided educa-

tionally handicapped pupils which is given in addition to the

regular instructional program of such pupils. It shall meet

the following criteria:

"1.

"2-

"3,

"4,

ng,

A reading of these statutes and rules of the State Board of Education leads to
the conelusion that supplemental instruction, for those in need of such assistance by
reason of demonstrated educational handicaps, is mandated under existing education law
in New Jersey. It is further clear that teachers, under whatever title given, must not only
exhibit highly developed skills in motivating and instructing the educationally handicapped
but also possess proper certification as a guarantee that they have been properly trained

Supplemental instruction for the educationally handi-
capped pupils shall be provided in a school or other
facility operated and controlled by the local school
district;

Supplemental instruction shall be considered part of the
planned curriculum for the educationally handicapped
pupil for whom it has been prescribed by a basic child
study team, or a speech correctionist and described in
the pupil's individualized education program;

Supplemental instruction for the educationally hendi-
capped pupil may be given individually or in small
groups, not to exceed three pupils;

Supplemental instruction shgll be provided in physical
facilities conducive to learning;

The teachers ‘providing supplemental instruction shall
be appropriately certified for the subject or level in
which instruction is given."™ (Emphasis supplied.)

to render such important educational instructions.

Petitioners assert that, by reason of their function of instrueting in essential
programs, they meet the criteria of teaching staff members set forth in N.J.S.A. 18A:1-1

which states that:

"***'Teaching staff member' means a member of the professional
staff of any district or regional board of education, or any board of
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education of a county voeational school, holding office, position or
employment of such character that the qualifications, for such
office, position or employment, require him to hold a valid and
effective standard, provisional or emergency certificate, appro-
priate to his office, position or employment, issued by the state
board of examiners and includes a school nurse."

The Board denies that they are indeed teaching staff members and asserts that they are,
instead, a tutorial class which does not meet the criteria for gaining tenure as set forth in
N.J.S.A. 18A:28-5, which provides as follows:

"The services of all teaching staff members including all teachers,
**x and such other employees as are in positions which require
them to hold appropriate certificates issued by the board of
examiners, serving in any school distriet or under any board of
education, excepting those who are not the holders of proper
certificates in full force and effect, shall be under tenure during
good behavior and efficiency and they shall not be dismissed or
reduced in compensation except for inefficiency, incapacity, or
conduct unbecoming such a teaching staff member or other just
cause and then only in the manner prescribed by subarticle B of
article 2 of chapter 6 of this title, after employment in such
district or by such board for:

"(a) three consecutive calendar years, or any shorter period which
may be fixed by the employing board for such purpose; or

"(b) three consecutive academic years, together with employment
at the beginning of the next succeeding academic year; or

"(e) the equivalent of more than three academic years within a
period of any four consecutive academic years;** *"

The Board argues that petitioners are barred from receiving tenure because
they are paid on an hourly basis, are not paid for holidays, are not enrolled in the TPAF,
are not assigned to instruct classes as large as regular classrcom instructors, are not
employed for the entire school day and year, and are not assigned responsibility for
supervision of homerooms, lunchrooms, playgrounds, bus loading and corridors.

Petitioners are regularly employed, albeit for less than & complete school day
or year. By their function of instructing pupils as certificated teachers in essential
programs they meet the facial eriteria of staff member as set forth in N.J.S.A. 18A:1-1.
Similarly, they meet the apparent requirements of N.J.S.A. 18A:28-5.
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The State Board of Education, however, relying on the Appelate Court
decision of March 27, 1980, Docket No. A-1980-78 in Point Pleasant Beach Teachers
Association v. Board of Education of Point Pleasant Beach, reversed the Commissioner in

a case with similar factual context in Hamilton Township Supplemental Teachers

Association, et al. v. Board of Edueation of the Township of Hamilton, 1979 S.L.D.
(decided by the Commissioner November 30, 1979, decided State Board October 1, 1980),
Therein, the State Board, in ruling that only one Hamilton supplemental teacher served in
a tenurable position, stated that the employment of the other supplemental teachers:

"'*#*#*is basically temporary and variable, depending upon the needs
of children of the district from time to time. For example, in one
year a school might need three supplemental reading teachers,
while in the next year only two would be required; or if three were
retained, their respective hours could be greatly shortened. Even
though the general program for the handicapped is mandated, it
requires, as the Appellate Division said of Title I, 'a flexibility in
operation which would be impeded if its instructors were granted
tenure.' Point Pleasant Beach, supra, slip opinion page 7."

In another supplemental teacher case, Claire Bisgay, et al. v. Board of
Education of the Township of Edison, 1980 S.L.D. (decided September 8, 1980) the

Commissioner, on the basis of similar facts to those found in Hamilton, reached a similar

conelusion that certain supplemental teachers were not tenurable when he stated:

"***In many instances, as in the case herein, these pupils are
screened by the local child study team and an educational program
is designed by a learning disabilities teacher consultant in
accordance with each pupil's individual needs. The supplemental
teacher is then required to implement the individualized
educational program as designed by the learning disabilities
teacher consultant on a small group individual besis, The
supplemental instruction afforded to each child is removed from
the regular classroom setting; however, the overall responsibility
for decision making with respect to each child's educaticnal
achievement by and large ultimately remains that of the learning
disabilities teacher consultant and his or her regular classroom
teacher. In this regard the supplemental teacher serves as the
catalyst through which the educational goals in certain basic skills
areas are achieved to eventually mainstream the affected pupils.

"It is clear from a reading of the provisions of N.J.S.A. 18A:27-2
that a person who is not the holder of an appropriate teaching
certificate may not provide instruction to pupils in the public
schools of New Jersey. However, the Courts have held in
Biancardi, supra, and Point Pleasant Beach, supra, possession of an

appropriate teacher's certificate is not the sole basis upon which a
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person may lay claim to a tenure status pursuant to N.J.S.A.
18A:28-5, or, in faet, be eligible for many of the benefits other-
wise accorded to regular teaching staff members pursuant to
statutory prescription. The Commissioner is constrained to
observe that supplemental instructional services which local boards
of education must provide to certain of their pupils who require
remediation in the basic skills areas are actually an extension of an
educational program which a regularly certificated classroom
teacher would provide to such pupils. The severity of the educa-
tional handicaps of these pupils requires a more intensified and
individualized instructional program than that whiech could be
attained in the regular classroom environment. In any event, the
ultimate goal to be achieved in affording educationally handi-
capped pupils supplemental instruction is to have them return to
their regular classroom on a full time basis.

"In the Commissioner’s judgment those persons who serve as
supplemental teachers actually assist the regular classroom
teacher by providing such remedial instruetion for certain limited
periods of time during the school day in aecordance with an
educational plan developed, not by the supplemental teacher, but
rather by & specially certificated learning disabilities teacher
consultant. Supplemental instruction whieh is provided under these
circumstances is analogous to the character and nature of employ-
ment services which, in effect, could be provided by appropriately
certified substitute teachers who are, in fact, taking the place of a
regular classroom teacher with the expectation that these pupils
will be returned to the regular classroom teacher upon their
attainment of minimum proficiency in the basic skills subject
matter areas. The Commissioner so holds.

"In arriving at the above findings and determination the
Commissioner does not intend to convey to local boards of educa-
tion or their teaching staff members that a tenure status could not
be acquired in & part-time or full-time position in which supple~
mental instruction is mandated by law. The Commissioner finds
and determines herein that, when a local board of education
determines that compliance with the mandate of a thorough and
efficient education for certain of its pupils requires supplemental
instruction which can be only provided by persons who are specially
certificated and who possess those skills and abilities above and
beyond those of the regular classroom teacher, then these persons
are tenure eligible pursuant to the provisions of N.J.S.A.
18A:28-5.%%*"

Although the above decisions are now on appeal before the Appellate Division

of the Superior Court and the State Board, respectively, they provide a precedent which
must be considered in the case presented, herein, for determination.
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Petitioning C.E. teachers argue that they are entitled under the negotiated
agreement to be accorded all privileges as tenured teachers since they provide the same
type of instructional service as those who have served and been named as supplemental
teachers. While it is apparent that their functions are the same, it must be recognized
that the circumstances of their employment contrasted sharply. At all times, the Board's
named supplemental teachers were hired under contract, enrolled in the TPAF and
afforded the same salary and fringe benefits of regular classroom teachers,

The dicta of the Appellate Court in Point Pleasant Beach, supra, a decision

which the Commissioner, in Hamilton, supra, determined has relevance to teachers
providing supplemental instruction, states;

"**xEach petitioner in this case was employed for the equivalent
of three academic years within four consecutive academie years
and held a position which required a teaching certificate issued by
the Board of Examiners. They fall within the literal terms of
N.J.S.A. 18A:1-1 and 18A:28-5, and therefore could be considered
eligible for tenure. WMoreover, petitioners performed teaching
functions substantially similar to those performed by staff
members. See Downs v. Bd. of Ed. of Hoboken, 13 N.J, Mise. 853
(Sup. Ct. 1935).

"Substitute teachers would also appear facially to qualify for
tenure under the statute.. But it is now well settled that they are
not 'teaching staff members' within the meaning of N.J.S.A.
18A:28-5 and time served as a substitute teacher is not to be
counted toward tenure. Schulz v. State Bd. of Ed., 132 N.J.L. 345
(E. & A. 1945); Biancardi v. Waldwick Bd. of Ed., 139 N.J. Super.
175 (App. Div. 1976), aff'd o.b. 73 N.J. 37 (1977). Nor do guidance
counselors working part time in an adult evening school established
as an optional program aequire tenure in their position. Capella v.
Bd. of Ed, Camden Cty. Voc. Tech. Sch., 145 N.J. Super. 209 (App.
Div. 1976).

"Whether a professional employee of a Board of Education qualifies
as a teaching staff member eligible for tenure depends upon the
nature of the employment tendered and accepted. This determina-
tion can only be made after an examination of the terms, condi-
tions and duties of the employment and a consideration of the
conduct of the parties. Biancardi v. Waldwick Bd. of Ed., supra at
213.

"The facts presented here disclose many areas where the relation-
ship between petitioners and the Board differed substantially from
the relationship between the usual teaching staff member and the
Board,
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"Unlike the regular teaching staff, petitioners were hired annually
without written contract, for the period starting October 1 con-
tinuing to June 'as needed' and were paid on an hourly basis.
Petitioners individually submitted a written request for employ-
ment each year and waited for notification of re-employment,
implicitly admitting they did not have tenure, were not eligible to
acquire tenure (N.J.S.A. 18A:27-10) and that their employment was
temporary and contingent upon federal funding. Biancardi v.
Waldwick Bd. of Ed., supra at 177. While petitioners performed
duties functionally similar to those of other teachers, they were
restricted to the TitleI program and acted primarily as tutors
giving individual remedial aid to the children.

"N.J.S.A. 18A:27-3.1 requires that all non-tenured teaching staff
members be eveluated at stated intervals and N.J.S.A. 18A:27-10
requires the Board of Education to give to each non-tenured
teaching staff member either a written contract of employment or
notice that such employment will not be offered. It is undisputed
that petitioners were not evaluated and were not given either a
written contract or notice of termination. And while petitioners
must certainly have been aware that other teachers were being
evaluated and tendered contracts, petitioners did not protest this
disparate treatment either in person or through the union grievance
procedure until the letter of December 1975. This letter, which
was written three, four or five years after petitioners' employ-
ment, was their first assertion of any right to either tenure or
fringe benefits, Moreover, petitioners never made application for
membership in the Teachers Pension and Annuity Fund, N.J.S.A.
18A:66-1 et seq. R

"A further element to be considered in determining if a
professional employee qualifies as a teaching staff member is
whether the program in which he is employed requires a flexibility
in operation which would be impeded if its instructors were granted
tenure. Capella v. Bd. of Ed. of Camden Cty. Voc., Tech. Sch.,
supra at 214-215. In that connection, the source of funds for the
program is relevant. It relates directly to the question of whether
petitioners were offered and accepted temporary employment.
The source of the funds is relevant only insofar as it sheds light on
the nature of petitioners’' employment and it was in that manner
that the State Board of Education considered it, stating:

"When because of uncertainty in the source of funding, a local
board in good faith hires a professional employee on a basis plainly
understood to be temporary, such appointment does not give the
employee the status of a teaching staff member.

"The State Board held that petitioners were hired on a temporary
basis, understood that to be the nature of their employment and
accepted it as such. The record fully supports that conelusion, and
the decision of the State Board of Education is affirmed."
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Having carefully considered current precedents in case law, | CONCLUDE,
after careful review of the terms, conditions and nomenclature of petitioners' hiring that
the Board, in response to a statutory mandate newly enacted in 1977, created a flexible
separate and distincet dategory of employees known as CE teachers. This category was not
synonymous to the category it recognized in its negotiated agreement as "Supplemental
Teachers." The Board at no time represented to petitioners that they would be other than
part time CE teachers paid $7 per hour for time actually worked. It is uncontroverted
that petitioners, prior to accepting that employment and in successive years reaccepting
that employment, did not raise objection to those terms and conditions.

Petitioners argue that their only alternative to accepting such limited benefits
was to remain unemployed. It is unrebutted, however, in this record that in at least two
(2) instances, teachers are shown to have accepted the part time employment rather than
accept full time positions elsewhere. In any event, the Court's holding in Point Pleasant
Beach, supra provided sufficient precedent to sanction the right of a board to employ
remedial instructors on a part time, hourly basis with limited benefits. Similarly, a
precedent was set by the State Board in Hamilton, supra, holding that one part time
supplemental teacher, by reason of her duties and terms of emplbyment, was in a
tenurable position as contrasted to other part time, non-tenurable supplemental teachers.
In consideration of this precedent, ] CONCLUDE that the Board could and did legally
establish a class of CE teachers in non-tenurable positions with limited salary and benefits
while at the same time continuing to employ tenured supplemental teachers on guide with
full benefits.

The remaining issue raised by petitioners is a claim to equal treatment on
constitutional grounds. Petitioners, asserting that the Board may treat different classes
of employees differently only if there are logical and distinct differences between groups,
state that there is, herein, no such distinetion and that:

"***there is no rational basis for the Board to treat petitioners
different from other teaching staff members providing similar
supplemental instruction, but on guide. The instant record is
replete with numerous inconsistencies and contradictions, as set
forth in our Proposed Findings of Fact, supra, that substantiate this
contention.

Petitioners urge that respondent Board has not even come close to

sustaining that burden of proof. Teachers performing supplemental
instruetion are paid both on guide and hourly, hourly paid Comp.
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Ed. teachers also perform non-Comp. Ed. work without being paid
on guide; and on guide teachers perform ostensibly Comp. Ed.
work together with their on guide duties.

In short, the simplistic dividing line urged by the Board simply does
not (and cannot) stand up in the real world (or Green Brook School
District) of carrying out an educational program for a large number
of individual students, with a multitude of different educational
needs and requirements. That actual practice, and its impact upon
petitioners herein, cannot be characterized as other than patently
irrational, contradictory, unreasonable and arbitrary, patently
unfair, and violative not only of petitioners' constitutional right to
equal protection of the laws, but their rights under New Jersey's
Education Law as well.***" (Petitioner's Brief at p. 30)

Having considered the precedents set forth in case law in Point Pleasant
Beach, supra, and Hamilton, supra, [ CONCLUDE that the Board in 1877 had cause when

complying with newly enacted N.J.S.A. 18A:46A-1, et seq., to insure a degree of
flexibility by establishing a separate class of part time, hourly paid employees with
subsequent fringe benefits limited to sick leave and enrollment in PERS. Accordingly, I
FURTHER CONCLUDE that there was no violation of petitioners' constitutional rights.

DETERMINATION:

In the light of the holdings in Hamilton, supra, and Point Pleasant Beach,

supra, and in consideration of the conclusions set forth above, petitioners' claims to relief
in the form of retroactive additional salary and placement on the teachers salary guide
with full fringe benefits and tenure are contraindicated. Judgment is entered in favor of
the Board. Accordingly, IT IS ORDERED that the Board's Motion for Dismissal, entered
on the fourth day of hearing and held in abeyance, is GRANTED. The Petition of Appeal
is DISMISSED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.
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I HEREBY FILE my Initial Decision with FRED G. BURKE for consideration.
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DOCUMENTS IN EVIDENCE:

J-1

P-4

P-5

P-6

P-7

P-8

P-9

P-10
P-11
P-12
pP-13
P-14
P-15
P-16
P-17
P-18
P-19
P-20
pP-21
P-22
P-23
P-24

1977-79 Negotiated Agreement

February 1977 Application for Title I funds
March 25, 1977 Williams to Lore

September 6, 1977 GBEA President to Kolchin
FY 1978 SCE Application

October 30, 1978 Grievance

Advisory Arbitration Award, August 31, 1879
Sheila Reidy SCE Time Sheets

October 24, 1878 Kolehin to Furino, et al.
September 27, 1977 Kolehin to Fiordaliso
April 27, 1979 Kolehin to Goleski

1979-80 Moskowitz Contract

April 15, 1980 Kolchin to Fiordaliso
November 1, 1977 Kampella and Codd to Inzano
September 26, 1977 Kolehin to Goleski
October 12, 1979 Goleski Contract

December 1, 1979 Goleski Contract

April 15, 1980 Kolehin to Goleski

April 15, 1980 Kolchin to Goleski

1979-80 Employment Contract - Morris

PERS Certification of Payroll Deductions -~ Goleski
1979-80 Employment Contract - Furino
Notice of Abolishment of Position ~ Furino
December 4, 1979 Posting

Notice of Abolishment of Position - Drelich
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P-25
P-26
P-27
P-28

P-29

R-1
R-2
R-3
R-4
R-5A-D
R-6
R-7
R-8A,B

R-9A,B

April 15, 1980 Kolchin to Drelich
1979-80 Contract of Employment - Delanoy
1979-80 Contract of Employment - Delanoy
April 15, 1980 Kolehin to Delanoy

High School Reading and Study Skills Brochure

Narrative Report - Drelich

October 22, 1979 Falcetano to Delanoy
October 12, 1979 Fertonani to Falcetano
1979 N.J. Public Employee Benefit Manual
Certification of Payroll Deductions

PERS Enrollment Application - Moskowitz
Schedules of Goleski, Morris, Fiordaliso
Delanoy's 1979-80 Schedule

Certification Requirements for Speech Correctionist and
Specialist

R-10A,B N.J. State Department Forms for Individual Pupil Services

R-11
R-12
R-13
R-14

R-15

March 30, 1877 Notice to Fiordaliso, et al.

September 26, 1977 Notice to Goleski, et al.

1979-80 Employment Contract - Moskowitz

June 30, 1978 State Department Notice of Comp Ed Aid

September 26, 1979 Kolehin Memo
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GREEN BROOK EDUCATION
ASSOCIATION ET AL.,

PETITIONERS, : COMMISSIONER OF EDUCATION
v. : DECISION
BOARD OF EDUCATION OF THE
TOWNSHIP OF GREEN BROOK,
SOMERSET COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
petitioners pursuant to the provisions of N.J.A.C. 1:1-16.4a, b
and c.

Petitioners except to the conclusion by the Honorable
Eric G. Errickson, ALJ that the Board properly created a flexible
separate and distinct category of employees known as CE teachers.
Petitioners argue that such action was barred because the Board
also employed tenured supplemental and Title I teachers enrolled
in TPAF. Petitioners contend that the Board violated their
constitutional rights to equal protection of the laws because
there 1is no substantive difference of function between the
Board's Title I teachers and supplemental teachers and CE
teachers.

Petitioners cite with approval the State Board decision
of October 1, 1980 in Hamilton Township Supplemental Teachers
Association et al. v. Board of Education of the Township of
Hamilton wherein it is ruled that one of the Hamilton supple-
mental teachers served in a tenurable position because of the
similarity of work done to that of regular teaching staff
members. The Commissioner cannot agree with petitioners’
exceptions. Petitioners' argument that they were faced with a
take it or leave it offer and that they must be afforded the same
terms and conditions of employment as the Board's Title I and

supplemental teachers on constitutional grounds is a
conclusionary statement that must fail. Point Pleasant Beach,
supra

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.
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Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

January 19, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 0692-80
AGENCY DKT. NO. 46F12/79A
IN THE MATTER OF:

LOUIS STUKAS, et alL,

v.
BOARD OF EDUCATION OF THE
TOWNSHIP OF WOODBRIDGE,
MIDDLESEX COUNTY

Record Closed Decided: /%ﬁ'\ /I
Received by Agency: /;/7[/;0 Mailed to Parties: /MJ
APPEARANCES:
Stephen B. Hunter, Esq., for Petitioners
(Klausner & Hunter, attorneys)
Joseph J. Jankowski, Esq., for Respondent
(Hutt, Berkow, Hollander & Jankowski, attorneys)
BEFORE JAMES A. OSPENSON, ALJ:
Nineteen teaching staff members (petitioners) appeal action of the Board of

Education of the Township of Woodbridge (Board) in docking their pay 1/200 of their
annual salaries for failing to report for work at 1:00 p.m. on the day on which a teachers'
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and clerk/secretaries' strike in the district was settled. They claim the Board never
telephoned them to do so. The Board alleges they were unlawfully absent from work
throughout the strike, ineluding the settlement date, and raises the equitable defense of
unclean hands in that they took part in the illegal strike.

Petitioners joined their individual and several claims in a single petition filed
in the Division of Controversies and Disputes of the Department of Education on
December 17, 1979. The Board's answer was filed there on January 28, 1980. On
February 6, 1980, the matter was transmitted to the Office of Administrative Law for
hearing and determination as a contested case pursuant to N.J.S.A. 52:14F-1 et seq. On
April 1, 1980, a prehearing conference was held in the Office of Administrative Law and
an order entered. Thereafter, hearing was scheduled for June 23-27, 1980 but was
adjourned until October 1, 1980, when the matter was addressed as if on eross- motion for
summary decision pursuant to N.J.A.C. 1:}13.] et seq., on a jointly filed stipulation of
facts (J-3 evidence) and memoranda of law. The latter were filed by November 5, 1980,
and the record was closed.

STIPULATED FACTS

The parties stipulated as follows:

IN Petitioners, Louis Stukes, Dianne Trenery, Martha Luceci,
Diane Berkoben, Reinette Seaman, Arlene Volkin, June
Hurley, Gert Concannon, Hud Sonnenbug, Robert Nauyoks,
Lynette Johnson, Richard Stoner, Kathleen Marasco and
Karen Demish, are all certified teaching staff members
employed by the respondent Board of Education, are
members of the Woodbridge Township Education Association
and were members during the time period in question.

2. Respondent, Woodbridge Township Board of Edueation,
Middlesex County, New Jersey, maintains its principal
office at School Street, Woodbridge Township, New Jersey,
and is responsible for the operation and supervision of the
Woodbridge Township School District.
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3. Commencing on September 4, 1979, an orientation day for
teachers, and continuing on September 5, 6, 7, 11, 12, 13 and
14, 1979, the Woodbridge Township Federation of Teachers,
Local 822, AFT, AFL-CIO (hereinafter referred to as Local
822) and the Woodbridge Township Clerks and Secretaries
Federation, Local 1405, AFL~CIO (hereinafter referred to as
Local 1405) engaged in concerted activities that were the
subject of an Amended and Supplemental Order to Show
Cause with Temporary Restraints executed by the
Honorable David D. Furman, on September 8, 1979. A copy
of this Order along with affidavits are attached thereto and
appended to this Stipulation as Joint Exhibit J-1. The
security measures directed by said Order, in addition to
other security measures, were implemented by the Board.
During the days set forth above, the schools were open in
the school distriet.

4. Al petitioners received and/or had knowledge of a letter
under the signature of Norman Lunde, dated September 7,
1979, a copy of which is appended hereto and designated as
Exhibit J-2.

5. The petitioners, all of whom had knowledge of the docu-
ments referred to in paragraphs 3 and 4 of the Stipulation
marked as Exhibits J1, and J-2, did not work as scheduled
on the dates referred to in paragraph 3.

6. None of the petitioners were members of either Local 822
or Local 1405 during the time period at issue.

7. On or about September 17, 1979, the Board of Education and
Local 822 entered into a Memorandum of Agreement at
approximately 7:00 a.m. resolving the strike within the
district.
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8.

9.

10.

At hearing on October 1, 1980, counsel for petitioners moved to withdraw and
dismiss the names of Pat Randazzo, Peggy Armstrong, May Randolph, Jim Zilai, George
Bates, and Dan Spina as parties petitioners. The reasons advanced were, variously, that
two of the six had left the district, three were otherwise disinclined to press their claims
further and one (Jim Zilai) had not in faet been docked 1/200 of his annual salary. There
was no objection by respondent. The motion was GRANTED. Transcript October 1, 1980,

pp. 4-5.

Respondent Board of Education as part of the strike settle-
ment agreed that all employees who reported by 1:00 p.m.
in the secondary schools and by 1:30 p.m. in the elementary
schools in the distriet would receive their daily salary for
that date which would be treated as an orientation day for
teachers. Loeal 822 had the sole responsbility for
contacting teaching personnel concerning the 1:00 p.m. and
1:30 p.m. reporting times and the ending of the strike.

The Board of Education did not telephone any of the
petitioners concerning the 1:00 p.m. and 1:30 p.m. reporting
times nor did the Board contact any Executive Board
Member of the Woodbridge Township Education Association.

None of the petitioners received telephone calls from repre-
sentatives of Local 822, were unaware of the ending of the
strike and did not report to work at 1:00 p.m. and 1:30 p.m.
on the 17th of September 1979,

The respondent Board of Education withheld one two-
hundredth (1/200th) of the annual salary of each of the
petitioners, with the exception of Reinette Seaman, for
failure to work on September 17, 1979. Mrs. Seaman
received half pay that date when she worked from 3:30 p.m.
to 5:30 p.m.

PRELIMINARY PROCEDURAL DISCUSSION
AND CONCLUSION
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The petition of appeal as filed was verified by only one of the nineteen
petitioners, Dianne Trenery, whose affidavit was dated December 13, 1979. N.J.A.C.
6:24-1.3 provides:

"The petition must include the name and address of each
petitioner, the name and address of or a description sufficient to
identify each party respondent, and a statement of the specific
allegation(s) and essential facts supporting them which have given
rise to a dispute under the school laws, and must be verified by
oath [emphasis added] ..."

The prehearing order of April 1, 1980 provided:

"As required by N.J.A.C. 6:24-1.3, all petitioners shall file
verifieations of the petition of appeal..."(par. 5).

"This order is entered pursuant to N.J.A.C. 19:65-10.1(d) [now
N.J.A.C. 1:}-10.1(d)] ..." (par. 18).

(The latter provides the parties shall be deemed to have consented
to the prehearing order and its terms if no objection is filed within
five days of receipt of it. Petitioners filed no such objection.)

By time of hearing on October 1, 1980, none of the petitioners, except for
petitioner Trenery, had filed verifications. Queried by the administrative law judge,
petitioners' attorney pleaded oversight. The attorney for respondent declined to move to
dismiss the petitions of non-verifying petitioners. The administrative law judge then
interposed a motion, sua sponte, to dismiss the petition of appeal as to those petitioners
still remaining in the cause, except for petitioner Trenery, for nonecompliance with
N.J.A.C. 6:24-1.3 and/or for noncompliance with a previous order of the Office of
Administrative Law dated April 1, 1980 and specifically paragraph 5 thereof. Judgment
on the motion was reserved. Leave after hearing to brief the issue but not to cure the
defects was granted. See transcript, October 1, 1980, pp. 6-13. By November 7, 1980,
nevertheless, the attorney for petitioners filed verifications for petitioners Stukas, Lueci,
Berkoben, Seaman, Volkin, Concannon, Nauyoks, Johnson, Stoner, Marasco, Demish,
Hurley and Sonnenbug.

The findings of fact and conclusions of law hereinbelow will deal substantively

with the claims of all the numerous petitioners remaining in the case. Among them, there
is a commonality, if not identity, of factual and legal issues as against respondent. Under
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the particular cirecumstances of this proceeding, I believe it reasonable and proper that all
claims be decided on substantive grounds rather than on procedural grounds. Accordingly,
I DECLINE to rule on the motion to dismiss as interposed. Such declination is not to be
construed as condonation of such practices as are hereinabove recited, nor should there be
inferred an acceptance of petitioners' attorney's arguments in oppesition to dismissal. On
the contrary, such practices are DISAPPROVED.

DISCUSSION

Publie empléyees in New Jersey, and teachers in partieular, may not strike or
by their coneerted refusal to work frustrate performance of their public duty. Board of
Edueation, Borough of Union Beach, 53 N.J. 29, 36-39 (1968); In re Block, 50 N.J. 494,
499-500 (1967); In re Buehrer, 50 N.J. 501, 508 (1967). The right of the public to
untrammeled free public education is of constitutional origin. N.J. Constitution, Art.

VIII, par. 4, sec. 1. Indeed, concerted work refusal, without more, may predicate actions
in contempt against teachers specifically enjoined by the court against such refusal. See,
for example, Block, supra, at p. 498 of 50 N.J.; and Buehrer, supra, at p. 506 of 50 N.J.

There is little doubt from the evidence here—indeed it is admitted by
petitioners—that when Woodbridge Township School District was struck by Local 822 and
Local 1405, and while distriet schools were open, petitioners were continuously absent
from work from September 4, 1979 to September 17, 1980, day of the settlement. Par. 3
of J-3. Each one knew, moreover, that all district employees had been expressly ordered
to report for assigned duties at regular reporting times, under pain of discharge, despite
the strike. J-2; par. 4 of J-3. Each one knew striking personnel and ". . .all persons acting
on behalf of or in concert with [such personnel]l " had been enjoined by a Superior Court
judge on September 8, 1979 ". . . to resume performance of all scheduled regular
academie activities. . ." Each one knew the court had enjoined all such personnel
from ", .. causing, instigating, promoting, encouraging, sanctioning, authorizing, ecarrying
on, participating in, fostering, continuing, lending support or assistance to, aiding or
abetting any strike, sit down, slow down, work stoppage, or other impediment to work
including refusing to or counselling to refuse to cross any picket line . . . by any
employees or employee of [the Board]." Par. 5 of J-3.
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Petitioners argue their admitted refusal to work during the strike stemmed
from fear of verbal and physical abuse if they were to have crossed picket lines. But the
record does not support their assertion. Affidavits by O'Malley, Hoagland, Gabriel,
Shaffer, Betor, Sanislow, Jordan and Coppola, all principals of district schools, detailed
events and incidents of teacher harassment before issuance of the court restraining order
on September 7, 1979. Meclntyre, a substitute teacher, gave an affidavit about harassment
on September 6, 1979. None of the affidavits dealt with events in the distriet during the
period from September 8, 1973, when the court acted, until September 17, 1979, the day
of settlement. The record does not disclose the personal or individual experiences of
these plaintiffs at any time, nor does the evidence detail events subsequent to September
8, 1979, when court-ordered security measures were admittedly implemented by the Board
and when schools were admittedly open. Par. 3 of J-3. Those measures ineluded
assignment of two armed and uniformed police officers at each district school at stations
and locations as directed by the school principal. Should such measures have been
inadequate, on certification of the district superintendent, the court enjoined, the county
sheriff was ordered to assist in the keeping of order. Pp. 5-6 of court order of September
8, 1979,

Petitioners argue that because they were not members of the two striking
locals, they are not to be stigmatized for their absences from work during the strike.
Their petition of appeal alleged, in paragraph 3, the Board "was ineapable of eontrolling
the most elementary of labor situations . . ." as the reason for their absence. The
evidence does not support the assertion: the record contains no evidence from which such
inferential nexus between the strike and their absences could be drawn. On the eontrary,
an inference from evidence in the record can more readily be drawn that petitioners
deliberately absented themselves from work in sympathetic concert with the striking
locals and that they therefore violated the spirit, if not the letter, of the court's
restraining order. On what basis? The evidential record constructed herein is entirely
documentary: it contains no personal subjectively explanatory evidence from any
petitioner, by way of affidavit, deposition or stipulation, that individually justifies his or
her absence from work at any time during the strike. Failure of such proofs, when
available, invites the inference they would not support the excuse alleged in the petition.
See State v._Clawans, 38 N.J. 162, 170-75 (1962). I draw that inference here: such proofs
were available and are obviously superior to objective circumstantial proof in written
stipulations. Cf., Clawans, supra, p. 161 of 38 N.J.
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Equally without weight, one senses, is petitioners' assertion the Board unlaw-
fully failed to notify them to return at 1:00 p.m. on the day of settlement: plainly, had
they reported for work as directed by the Lunde notice of September 7, 1380, had they
obeyed the spirit and letter of the court order, they would have been paid and would not
have put themselves in the position of not knowing the strike was over, if that were the
case. In short, the record is clear the Board made reasonable efforts to end the strike,
maintain teacher/pupil security and keep open district sechools for the requisite statutory
minimum daily period (N.J.S.A. 18A:58-16; N.J.A.C. 6:20-1.3). Cf., Camden Edue. Assn. v.
Bd. Ed. City of Camden, 1978 S.L.D. (May 30, 1979), aff’d St. Bd. 1979
S.L.D. __ (June 22, 1979). It follows that Board action in not compensating petitioners

for their absences on September 17, 1979 was reasonable, proper and, indeed, required by
law. Cf., Borshadel v. Bd. Ed. Twp. North Bergen, 1972 S.L.D. 353, 360; Goldman v. Bd.
Ed. Borough of Bergenfield, 1973 S.L.D. 441, 445-6; Greenberg v. Bd. Ed. City of New
Brunswick, 1963 S.L.D. 59, 61; Highton v. Bd. Ed. City of Union, 1974 S.L.D. 193, 204-6,
aff'd St. Bd. 1974 S.L.D. 207; Kotler v. Bd. Ed. Borough of Manville, 1972 S.L.D. 197, 204;
and see Camden, supra, 1979 S.L.D. __ (May 30, 1979), aff'd St. Bd. 1979 S.L.D. ___ (June
22,1979) (". .. that. .. teaching staff members elected not to attend to their duties and
responsibilities during an illegal stoppage of work cannot inure to the detriment of the
Board..."). A local board of education, it is said, has no authority in law to remunerate
teaching staff members, school clerical staff or other employees for illegal absences,

whether resulting from a strike or other causes. Highton, supra, p. 204 of 1974 S.L.D.

Based on the above, I hereby FIND and DECLARE as follows:

L. The foregoing discussion, to the extent of any mediate
propositions of fact, is adopted herein.

2. The foregoing Stipulation of Facts (J-3) is adopted herein.

3. Nineteen teaching staff members (all as listed in the
petition of appeal except petitioner Jim Zilai), members of
a nonstriking education association, were absent from their
assigned teaching positions in the distriet when, from Sep-
tember 4 to September 17, 1979, two other local bargaining
associations struck the distriet.
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4. By letter dated September 7, 1979, the superintendent's
office gave notice to all personnel to report for work at
assigned positions and at assigned times as usual.

5. Petitioners knew of that notice but did not comply with it.

6. On September 8, 1979, the Board obtained a restraining
order from Superior Court enjoining the strike and all
concerted activity in support of it and mandating local
police measures at distriet schools in protection of life and
property.

7. Until September 17, 1979, the day of the strike settlement,
all distriet schools remained open.

8. Between at least September 8, 1979 and until strike settle-
ment, there is no evidence in this record that petitioners’
absence from work was justified by unreasonable risks of

harm to their lives or property.

9. During that period, on the contrary, the inference is plain
that petitioners elected to remain absent from work in
sympathetic concert with other striking workers, contrary
to legal duty imposed upon them as public employees of the
distriet and to the court restraining order of which they had
knowledge. In short, their absences were illegal.

10. Part of the strike settlement agreement effected on Sep-
tember 17, 1979 provided that personnel who reported for
work as assigned by 1:00 p.m. or 1:30 p.m. would receive one
day's salary.

. That the provision was never specifically communicated to
petitioners by the Board is without legal import.

12. The Board docked petitioners 1/200 of their salaries
(Petitioner Seaman, who worked half day, was doecked 1/400)
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for their illegal absences from work on September 17, 1979.

13. Had petitioners reported for work on September 17, 1979 as
previously required by law and enjoined by court order, they
would have suffered no loss in pay.

14. Petitioners' loss in pay was a consequence of their own
election not to work during an unlawful strike and not, as
they allege, a consequence of any notification delinquency
by the Board.

15. Their conduct, therefore, equitably bars them from relief
herein,

16. The action of the Board in docking petitioners' pay for their
failure to work on September 17, 1979 was reasonable and
proper since remuneration of public employees for illegal
absences from work is impermissible.

CONCLUSION

Based on the foregoing, 1 hereby CONCLUDE the petition for relief by all
remaining petitioners, that is, petitioners Stukas, Trenery, Lucci, Berkoben, Seaman,
Volkin, Hurley, Concannon, Sonnenbug, Nauyoks, Johnson, Stoner, Marasco and Demish,
should be and is hereby DISMISSED.
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

I HEREBY FILE my Initial Decision with PRED G. BURKE for consideration.

Receipt Acknowledged:

3 U@ﬁ""ﬂ“"/‘/ fero

ATE DEPARTMENT OF EDUCATION

Mailed To Parties:

thf
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EXHIBITS MARKED IN EVIDENCE

J-2

Order to Show Cause with Temporary Restraints,
dated September 8, 1979, Superior Court of New
Jersey, Chancery Division, Middlesex County, by
Hon. David D. Furman, JSC, i/m/o Woodbridge
Twp. Bd. of Education v. Woodbridge Twp.
Federation of Teachers, Local 822, AFT, AFL-CIO,
et als.

Letter dated September 7, 1979, Norman Lunde,
Assistant Superintendent, Woodbridge Twp. School
District to employees of Woodbridge Twp. Board
of Education.

Stipulation of Facts by parties, with attachments.
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'LOUIS STUKAS ET AL.,

PETITIONERS,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSEIP OF WOODBRIDGE,
MIDDLESEX COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed in
a timely fashion by petitioners pursuant to the provisions of
N.J.A.C. 1:1~16.4a, b and c.

Petitioners in their exceptions contend that the
Honorable James A. Ospenson, ALJ improperly failed to consider
the importance of the Stipulation of Facts accepted into the
record which they contend was favorable to their pleadings.
Further, petitioners by means of their exceptions attempt to
supplement the record created in this contested case while under
the aegis of the Court. The Commissioner finds no merit in such
exceptions. A thorough examination of the record leads the
Commissioner to conclude that Judge Ospenson properly weighed and
evaluated the Stipulation of Facts. The Commissioner finds no
merit in the news articles submitted by petitioners as part of]

their exceptions.
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The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby

dismissed.

OCOMMISSIONFR OF EDUCATION

January 19, 1981
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LOUIS STUKAS, ET AL.,
PETITIONERS~APPELLANTS,
v. : STATE BOARD OF EDUCATION

BOARD OF EDUCATION OF THE TOWNSHIP : DECISION
OF WOODBRIDGE, MIDDLESEX COUNTY,

RESPONDENT-APPELLEE.

Decided by the Commissioner of Education, January 19,
1981

For the Petitioners-Appellants, Klausner & Hunter
(Stephen B. Hunter, Esgq., of Counsel)

For the Respondent-Appellee, Hutt, Berkow, Hollander
& Jankowski (Joseph J. Jankowski, Esqg., of Counsel)

The State Board of Education affirms the Commissioner's
decision for the reasons expressed therein.

June 3, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO,. —

AGENCY DKT. NO. 187-5/78
IN THE MATTER OF:

JUDITH WINSON, MARYANN TIERNEY
and FRED MARSHALL,

Petitioners,

v.

BOARD OF EDUCATION OF THE
TOWNSHIP OF RIDGEWOOD,
BERGEN COUNTY,

Respondent.

APPEARANCES:

Saul R. Alexander, Esq., for petitioner (Saul R. Alexander, attorney)
Stephen G. Weiss, Esq., for respondent (Greenwood, Weiss & Shain, attorneys)

BEFORE BRUCE R. CAMPBELL, ALJ:

Petitioners appeal from actions of the Ridgewood Board of Education (Board)
withholding petitioners' salary and adjustment increments for the 1978-79 school year.

The matter was opened before the Commissioner of Education. Argument on
petitioners' motion to dismiss the Board's amended answer was heard on November- 21,
1978 and decision held in abeyance. Hearing on procedural aspects of the matter was held
on December 21 at the Bergen County Vocational Satellite School, Teterboro and
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posthearing submissions were timely filed. The matter was transferred to the Office of
Administrative Law on July 2, 1979 pursuant to N.J.S.A. 52:14F-1 et seq.

Petitioners allege the Board withheld salary and adjustment inerements from
them for the 1978-79 school year but failed to comply with the controlling statute,
N.J.S.A. 18A:29-14, in doing so. The statute provides withholding actions may be taken
only upon recorded roll call vote of the full membership of the board of education and
that the Board shall, within 10 days of the action, give written notice to the affected
teaching staff member together with the reasons therefor. Petitioners also allege the
action fails to comply with the statute because the reasons given are not sufficiently
factual and lack detail. They ask restoration of the withheld increments,

The Board denies that it failed to comply with N.J.5.A. 18A:29-14 and states
its actions were timely and appropriate. It argues that even if a violation of N.J.S.A.
18A:29-14 did occur, it was wholly technical in nature and minor in effect and
nonprejudicial to any substantial right of any of the individual petitioners, all of whom
were aware of the reasons for the Board's actions and none of whom have seen fit to
challenge the actions on the merits. In its amended answer the Board states it determined
to withhold the increments upon the recommendation of the superintendent of schools and
the persons who evaluated the petitioners and that it did so in accordance with law. That
determination was made at an executive session of the Board held on April 10, 1978. On
April 3, each petitioner was noticed that the action would be considered and each was
afforded an opportunity to have the matter discussed at the public meeting of April 17.
None of the petitioners requested that this be done. The notices of April 3 also state,
"Your immediate supervisor has already reviewed the reasons for the withholding of an
inerement during your formal summary evaluation conference."

The Board then determined in view of the absence of any objection from
petitioners to instruct the superintendent to inform each petitioner that the Board had
determined to withhold his or her increments. There is no record of Board action at a
regular or special public meeting.

The instant petition was then filed and answered.

Subsequently, but prior to the end of the 1977-78 school year and on the advice
of counsel, the Board determined to act by way of separate resolution at a public meeting
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as to each petitioner. It did so by recorded roll call vote of a majority of its full
membership on June 26, 1977 and on June 30 sent to each petitioner by registered mail,
return receipt requested, a letter notice of the action setting forth in detail the reasons
therefor. (J-7, J~9, J-10)

On July 5 the amended answer, to which petitioners objeet, was filed. On July
24, petitioners filed a motion for summary judgment alleging that the answer could not be
amended or, in the alternative, that the amendment was untimely. The motion also urged
a decision in favor of petitioners on the additional ground that the April action of the
Board was ineffective by reason of not being taken at a public meeting.

From the pleadings and the parol and documentary evidence adduced at
hearing I FIND the action of the Board taken in executive session on April 10 did not
comply with the requirements of N.J.S.A. 18A:29-14 for two reasons. First, there is no
evidence or even any claim that the action was taken at a regular or special meeting of
the Board. That a board may act as a board only when it is in a duly constituted meeting
is beyond argument. Formal actions may not be taken at executive or caucus sessions.
"M.W." v. Freehold Reg. High School Dist. Bd. of Ed., 1975 8.L.D. 120 aff'd St. Bd. 1975
S.L.D. 137. Second, the notice of reasons for the withholdings was ostensibly given to

petitioners before the Board action and the statute plainly requires formal notice within
10 days after the action.

The question of whether the answer could or could not be amended must be
answered in the affirmative. The rule under which the amendment was made was
N.J.A.C. 6:24-1.6 which stated, in pertinent part, "...any respondent may amend his
answer, at any time and in any manner which the Commissioner deems fair and
reasonable.” The rule is clear and the record is clear that the Commissioner received and
filed the amended answer without comment. The construction petitioners urge be adopted
is too strained and too much at variance with the plain meaning of the words in the rule.
No statute, ordinance, rule or regulation may be interpreted to achieve a meaning the
words will not bear.

The matter then comes down to whether or not the withholding actions taken
on June 26, 1978 were procedurally proper. I FIND they were. The joint exhibits (J-7, J-9
and J-10) are complete as to form and content and constitute proper notice as to the
petitioners. The Board's minutes (R-6), as corrected, although incorrectly citing N.J.S.A.
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18A:39-14 rather than 29-14, are clearly legally sufficient. The citation error appears to
be typographical and is of such little magnitude as to be harmless. The correct statute
was relied upon and complied with.

That a board of education can amend any action it has the power to take is
long established. Hancoek v. Scotch Plains~-Fanwood Bd. of Ed., 1975 S.L.D. 716; "G.G."
et al v. New Providence Bd. of Ed., 1975 S.L.D. 502; Hedgi v. Fieldsboro Bd. of Ed., 1972
S.L.D. 248.

On the basis of the above analysis and findings, I CONCLUDE the withholding
actions complained of by petitioners in the matter were, in all respects, proper exercises
of the Board's legislatively invested powers.

A thorough review of the record in this matter reveals that the only issue
raised in the prehearing conference was whether or not the increments had been withheld
properly and reveals that the verified petition of appeal raises only the procedural
question. The merits of the actions not having been pleaded and the procedural question
having been settled in favor of the board, I CONCLUDE there is no longer any justiciable

issue before me.
Accordingly, the petition IS DISMISSED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.
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I HEREBY FILE my Initial Decision with FRED G. BURKE for consideration.

2 Decamaer 1980 W "g—b/ab&
DATE BRUCE R. CAMPBELL, ALJ

Receipt Acknowledged:

3 - Acagﬁr /240 Digé;ww“c

DAT EPARTMENT OF EDUCATION

Mailed To Parties:
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OFFICE OF ADMINISTRATIVE LAW
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R-1
R-2
R-3

R-4
R-5

R-6
R-TA
R-7B

J-1
J-2
J-3
J-4
J-5
J-6
J-7
J-8
J-9
J-10

DOCUMENTS IN EVIDENCE

Evaluation of Winson 3-31-78 by Cavaluzzo and McNally

Evaluation of Stevens 3-78 by Department Chairman

Evaluation of Tierney 3-31-78 by Department Chairman and Director, Health
and Physical Education

Evaluation of Marshall 4-3-78 by Watts

Copy of minutes of special meeting of 6-26-78 for board members' review in
advance of approval

Minutes of Special meeting of 6-26-78 as approved, pp. 196-221

Agenda for special meeting of §-26-78

Handwritten notes of Assistant Secretary Yaniro of special meeting of 6-26-
78, 8 pp.

Handwritten notes of Assistant Secretary Yaniro distilled from R-7B, 6 pp.

Letter 4-3-78 Stewart to Winson

Letter 4-3-78 Stewart to Stevens

Letter 4-3-78 Stewart to Tierney

Letter 4-3-78 Stewart to Marshall

Minutes of 4-10-78 executive session, pp. 46-53
Advance agenda of 6-26-78 special meeting
Registered letter 6-30-78 Sullivan to Winson
Registered letter 6-30-78 Sullivan to Stevens
Registered letter 6-30-78 Sullivan to Tierney
Registered letter 6-30-78 Sullivan to Marshall
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JUDITH WINSON ET AL.,
PETITIONERS, : COMMISSIONER OF EDUCATION

V. : DECISION

BOARD OF EDUCATION OF RIDGEWOQOD,
BERGEN COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that no exceptions were filed
in a timely fashion by the parties pursuant to the provisions of
N.J.A.C. 1:1-16.4a, b and c.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

January 19, 1981
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State of New Jeraey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. EDU 2943-80

AGENCY DKT. NO. 174-4/80A
IN THE MATTER OF:

JON CAROSELLI,
Petitioner,
v.
BOARD OF EDUCATION OF THE
UPPER FREEHOLD REGIONAL SCHOOL
DISTRICT, MONMOUTH COUNTY,

Respondent.
Record Closed: November 3, 1980 Decided: December 4, 1980
Agency Received: / (5/ 80 Mailed to Parties: /-Z/ 7/40
APPEARANCES:

Arnold M. Mellk, Esq., for the Petitioner (John B. Prior, Jr., Esq., on the Brief)

Peter P. Kalae, Esq., for the Respondent (Howard M. Newman, Esq., on the Brief)

BEFORE LILLARD E LAW, ALJ:

Petitioner, a teaching staff member in the employ of the Upper Freehold
Regional Board of Education (Board) from September 1972 until his resignation effective
August 31, 1979 alleges that the Board is legally obligated to compensate him and adjust
his salary for the period July 1, 1979 to August 31, 1879 pursuant to the collective
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negotiated salary agreement between the Board and the Upper Freehold Regicnal
Education Association (Association) for the 1879-80 school year. The Board, conversely,
denies petitioner's allegations and asserts in its counterclaim that it overpaid petitioner
for the period from July 1, 1979 until August 3, 1979 and seeks an Order directing the
return of the amount of the alleged overpayment.

This matter was filed before the Commissioner of Education on April 7, 1980
and, thereafter, was transmitted to the Office of Administrative Law for determination
as a contested case pursuant to N.J.S.A. 52:14F-1 et seq. The matter is ripe for
determination in the form of the pleadings, Cross Motions for Summary Judgment, a
Stipulation of Faets, exhibits and Briefs of counsel. No essential facts are in dispute.

STIPULATION OF FACTS

1. Petitioner Jon Caroselli, residing at R.D. No. One, Box 388, Jackson,
New Jersey has been employed by respondent, Upper Freehold Regional
Board of Education since 1972.

2.  Petitioner has been an employee under contract with the Board for each
school year beginning with the 1972-73 school year up to and ineluding
the 1979-80 school year.

3. For the 1974-75 school year, petitioner was employed from September 1,
1974 through June 30, 1975 with salary paid in twenty (20) equal semi-
monthly installments (Exhibit A).

4. For the 1975-76 school year, petitioner was employed from September 1,
1975 through June 30, 1976 with salary paid in twenty equal semi-
monthly instailments. (Exhibit B).

5. Beginning in the 1976-77 school year and continuing each year there-
after, petitioner was employed from July 1, of each year through June 30
of each year, except for the 1977-78 school year when, for reasons not
relevant here, the school year began August 1 and continued through
June 30. (Exhibits C, D and E)
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10.

11.

For the 1978-79 school year, petitioner was employed from July 1, 1978
through June 30, 1979 at an annual salary of $19,946.30 which was paid
in equal semi-monthly installments.

The terms and conditions of petitioner's employment for the 1978-79
school year were governed by the Negotiations Agreement in effect
between the Board and the Association. Article VI of the Agreement
recognizes only two (2) types of teacher contracts: ten-month (10)
contracts and twelve-month (12) contracts. Article VI provides that for
twelve-month (12) personnel: “the in-school work year of teachers

employed on a twelvemonth basis shall not exceed 206 days."

In addition to the days worked during the normal school year which ended
June 30th of each year, petitioner was required to work during the
summer months. As compensation for this additional service, petitioner
received additional salary equal to ten percent (10%) of his base salary.

Petitioner's salary was calculated as follows: to petitioner's base salary
was added an amount equal to ten percent (10%) of petitioner's base
salary. This sum was then paid in twenty-four (24) equal semi-monthly
installments.

As of July 1, 1979, petitioner was paid according to Step 15, Masters
Level, of the Teachers' Salary Guide. All salary payments received by
petitioner during July and August, 1979 were in accordance with the
1978-79 salary levels since negotiations on the 1979-80 teachers' salary
guide had not been completed.

During July and August, 1979, petitioner was paid equal semi-monthly
installments as follows:

July 15 $861.00
July 31 861.00
August 15 861.00
August 31 861.00
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12.

13.

14.

15.

16.

17,

18.

On August 29, 1979, petitioner resigned his position, effective
September 1, 1979,

Petitioner's resignation was accepted without condition by respondent.

Subsequent to petitioner's resignation, negotiations were completed on
the 1979-80 teachers' salary guide. According to the newly negotiated
salary guide, petitioner's base salary at Step 15 of the Master's guide was
$19,362.00. Petitioner's total annual salary, including the ten percent
(10%) of base salary for summer employment amounts to $21,198.00 That
amount divided into twenty-four (24) equal semi-monthly payments
equals $887.42.

Since August 31, 1979, petitioner has not received any salary other than
the four semi-monthly payments received during July and August, 1979.

On January 9, 1980, the Superintendent of Schools advised petitioner
that due to his resignation, his salary was being retroactively re-
calculated. According to the Superintendent's calculations, petitioner
had been overpaid by the Board and owed them $1,508.00.

On April 7, 1980, petitioner filed a Petition to the Commissioner of
Education seeking resolution of this dispute.

On April 24, 1980, respondent filed an Answer and Counterelaim to the
Petition. An Answer to the Counterclaim was filed by petitioner on

May 2, 1980.

DISCUSSION

Having carefully considered the entire record in this matter, I FIND that the
Stipulation of Facts are hereby adopted by reference as FINDINGS OF FACT.

It is clear that the Board's policy with regard to its schedule of payments to its
teaching staff members was and is pursuant to N.J.S.A. 18A:27-6(3) which provides that:
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n#s#The salary at which he is employed, which shall be payable in
equal semimonthly .or monthly installments, as the board shall
determine, not later than five days after the first and fifteenth day
of each month in case of semimonthly installments and not later
than five days after the close of the month in the case of monthly
installments while the school is in session, a month being
construed, unless otherwise specified in the contract, to be 20
school days or four weeks of five school days each;."

Thus, it was the Board's policy to pay petitioner "in equal semimonthly
installments," It is additionally clear that petitioner's salary payments were in twenty-
four (24) semimonthly installments as a twelve month (12) employee pursuant to the
Board's policy as provided in Article VI of the Agreement between the Board and
Association.

There was no showing that the Board had enunciated a policy to make salary
payments to petitioner, or other teaching staff members similarly situated, in a manner
other than in semimonthly installments. The Board acknowledges that the salary of
petitioner should not be recalculated on a per diem basis as advised by the superintendent.
It additionally acknowledges that petitioner was entitled to the 1979-80 negotiated salary
retroactive to July 1, 1979, It asserts, however, that the Commissioner's decision in the
matter of Gladys Bruner v. Board of Education of Upper Freehold Regional, Monmouth

County 1980 S.L.D. (decided September 23, 1980) requires that petitioner's salary be
calculated on a monthly basis. Pursuant to Bruner the Board calculated petitioner's 1979-

80 salary as follows:

1979-80 10-month negotiated salary $19,362.00
(186 working days)
1979-80 1-month negotiated salary

(10% of salary - 20 working days) 1,936.00
Total 1979-80 11-month salary 21,198.00
Divided by 11 months, equals 1,936.18
Multiplied by one month (20 working days 1,936.18
(Actual entitlement)

Amount paid to petitioner 3,444.00
Less actual entitlement -1,936.18
Amount of overpayment required to be refunded $ 1,507.82
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I cannot agree with the Board's contention nor its calculations in this matter.
This is so based upon the Stipulation of Facts set forth hereinbefore and the additional
FINDINGS OF FACT as follows:

1. Petitioner was considered to be a twelve (12) month employee and was
compensated as such by the Board.

2. The Board erred when it calculated petitioner's salary on an eleven (11)
month basis rather than on a twelve (12) semimonthly basis.

3. Petitioner's 1979-80 annual salary was projected to be $21,198, pro-rated
equaled $887.42 per payment.

4. The difference between petitioner's entitlement of $887.42 in semi-
monthly payments and that which he received in the amount of
$861.00 equals an amount of $26.42 for one (1) semimonthly pay period.

5. Petitioner is entitled to an additional amount of salary of $105.68 for the
four (4) semimonthly pay periods July 1, 1379 through August 31, 1979.

Accordingly, the Board is ORDERED to pay petitioner the additional amount
of $105.68 of his salary entitlement. The Board's claim for recoupment of salary is hereby
DENIED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

13




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO, EDU 2943-80

I HEREBY FILE my Initial Decision with PRED G. BURKE for consideration.
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DATE E. LAW, ALJ
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JON CAROSELLI,
PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
UPPER FREEHOLD REGIONAL
SCHOOL DISTRICT, MONMOUTH
COUNTY,

RESPONDENT. :

.
.

The Commissioner has reviewed the entire record of the
matter herein controverted including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that timely exceptions and
reply exceptions were filed respectively by the respondent Board
and petitioner pursuant to the provisions of N.J.A.C. 1:1-16.4a,
b and c.

The Board takes exception to the initial decision by
Judge Lillard E. Law, ALJ on the grounds that it is contrary to

the Commissioner's decision in Gladys Bruner v. Upper Freehold

Regional School District, Monmouth County, 1980 S.L.D.

(decided September 23, 1980). The Board argues that the
Commissioner's decision in Bruner and the relevant facts therein
are on all fours identical to the matter herein controverted.
The Board specifically points out the following with respect to
the enmployment contract in Bruner and compares them with the

contract of Petitioner Caroselli in the instant matter:
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Date of Contract:

School year defined
in contract:

Note appearing on
bottom of contract
beneath signature of

Bruner Contract
april 20,

7/1/78 - 6/30/79
(*NOTE: Salary based

on 5 days per week,
11 months per year--

Caroselli Contract
April 20, I978

7/1/78 ~ 6/30/79
(*NOTE: =-- 11 montk

contract -- (206
working days)!

teaching staff member
referring to asterisk
following salary amount:

206 working days.'

Renewal of contract
for 1979-80 school
year dated:

4/26/79 4/26/79

Terms: Continued employ-
ment under existing

contract dated 4/20/78

Continued employ-
ment under exist-

4/20/78

Form of Renewal: Exactly as executed

by Caroselli by Bruner AV
(Board's Exceptions, at p. 1-2)
The Board maintains therefore that given the above
facts of this matter it is clear that petitioner herein was an
eleven month employee and entitled to the same consideration with
respect to compensation as the Commissioner determined in Bruner,
supra. Thus, the Board maintains that it did, in fact,
compensate petitioner in the amount of §3,444 in four semi-
monthly payments during the month of July and August, 1979
(1979-80 school year). However, it subsequently became aware as
the result of negotiations it concluded with the Assoéiation for
the 1979-80 school year, that petitioner's salary for 20 days of
employment which constituted one month of summer employment for
that school year should have been $1,936.18, thereby resulting in
an overpayment to petitioner in the amount of $1,507.82. The

Board argues that petitioner was not entitled to be paid in

ing contract dated

Exactly as executec
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excess of $1,936.18 and, therefore, the amount of §$1,507.82
constitutes payment for services petitioner did not render which
petitioner is required to return.

Finally, the Board argues that Bruner, supra, and the

Board of Education of the Township of Brick, 1977 S.L.D. 704 as

well as the provisions of Article VIII, section 3, paragraph 2
and 3 of the New Jersey Constitution preclude payment for
services not rendered. The Board asserts that the precise

language of the Commissioner in Brick Township, supra, stated:

"*%**[(1]t must be held in the instant matter

that the payment of salary beginning on

September 3 for the majority or total of a

pay period in which teachers have not yet

rendered a proportionate number of days of

teaching services is illegal. The

Commissioner so holds. **#*V (at 705)

The Board maintains that these were the precise
conditions which prevailed herein where petitioner was paid for
the months of July and August 1979, albeit he worked only 20 days
and subsequently resigned from the Board's employ as of
September 1, 1979.

Petitioner in his reply exceptions categorically
rejects the position taken by the Board in its exceptions to
Judge Law's initial decision. Petitioner argues that, contrary
to the Board's claim herein that Bruner, supra, is dispositive of
this matter, it is clear that Judge Law's determination is based
upon the facts herein which conclude that petitioner was a
contracted 12 month employee and thereby entitled to be

compensated accordingly.
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The Commissioner has reviewed the exceptions of the
parties as they pertain to the findings and determination set
forth by Judge Law in his initial decision. The Commissioner is
constrained to find and determine that the facts of this matter
must be viewed within the context of his determination in Bruner,
supra. Petitioner's contention to the contrary, in effect,
attempts to establish a distinction without a difference. The
Commissioner so holds.

Accordingly, the initial decision in this matter is
hereby set aside. The Commissioner finds and determines that
petitioner's salary was contractually agreed upon by the parties
by employment to be rendered for 11 months in accordance with the
terms set forth therein.

In view of the above the Commissioner determines that
the sum of $1,507.82 is owed to the Board by petitioner and the

Comnissioner therefore directs the payment of that sum.

COMMISSIONER OF EDUCATION

Januvary 19, 1981
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JON CAROSELLI,
PETITIONER-APPELLANT,

v. : STATE BOARD OF EDUCATION

BOARD OF EDUCATION OF THE UPPER : DECISION
FREEHOLD REGIONAL SCHOOL DISTRICT,
MONMOUTH COUNTY,

RESPONDENT-APPELLEE.

Decided by the Commissioner of Education, January 19, 1981

For the Petitioner-~Appellant, Greenberg & Mellk
(John B. Prior, Esq., of Counsel)

For the Respondent-Appellee, Kalac, Newman & Griffin
(Peter P. Kalac, Esg., of Counsel)

The State Board of Education affirms the Commissioner's
decision for the reasons expressed therein.

May 6, 1981

Pending New Jersey Superior Court
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UNION TOWNSHIP TEACHERS
ASSOCIATION AND ROBERT H.

GREBE,

PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF UNION, UNION
COUNTY,

RESPONDENT.

For the Petitioner, Rothbard, Harris & Oxfeld
(Doane Regan, Esg., of Counsel)

For the Respondent, Simone & Schwartz
(Howard Schwartz, Esg., of Counsel)

Petitioner, a tenured teaching staff member in the
employ of the Board of Education of the Township of Union, herein-
after "Board," avers that he was denied a salary increment for
the 1976-77 school year without just cause and in violation of
the negotiated agreement between petitioner's Association and the
Board. The Board avers that its action controverted herein was a
legally proper exercise of its authority and discretion and that
the Petition should be dismissed.

A hearing in this matter was conducted on November 18,
1977 by a hearing examiner appointed by the Commissioner of
Education at the offices of the Union County Superintendent of
Schools, Westfield. Subseqguent theretoc a Letter Memorandum in
lieu of Brief was filed by petitioner and a Reply Brief was filed
by the Board. The report of the hearing examiner is as follows:

The undisputed facts in the instant matter are these:

1. Petitioner had been employed by the Board for
approximately ten years as a machine tool teacher. (Tr. 48,
99-100)

2, On June 10, 1976, between 6:00 and 6:3C a.m.,
petitioner telephoned the Board's attendance office and reported
that he was ill and claimed a sick leave day in accordance with
the Board's rules and practice. (Tr. 14)

3. On June 10, 1976, before 7:15 a.m., a Board
employee observed petitioner's motor vehicle at a business
location where it was known that petitioner was self-employed in
a part-time business. (Tr. 84)
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4. On the same day, between 9:00 and 9:30 a.m., peti-
tioner was visited and observed at his part-time place of
business by two school administrators in the Board's employ.
(Tr. 22-23, 78)

5. Petitioner asserted that he was indeed ill and
that he was afflicted with a rash on his body which caused him to
itch and impelled him to scratch various parts of his body while
teaching. (Tr. 12-14)

6. On June 10, 1976, the principal addressed a letter
to petitioner wherein he summarized the events, as he perceived
them, and informed petitioner that the matter was referred to the
Superintendent of Schools. (P=2)

7. On June 11, 1976, the Board's director of
personnel /administration held a conference with petitioner and
subsequently advised him by letter to meet with the Assistant
Superintendent in regard to the matter. (P-1)

8. On July 15, 1976, the Superintendent advised peti-
tioner that the Board had reviewed a recommendation of the
Assistant Superintendent to withhold petitiocner's 1976-77 salary
increment. (P-3)

9. On July 20, 1976, the Board took formal action to
maintain petitioner's 1976-77 salary at the same level as his
1975-76 salary. (R-2)

10. On September 14, 1976, petitioner and his legal
counsel met with the Board with regard to its action to withhold
petitioner's salary increment.

11. On September 16, 1976, the Board's attorney
advised petitioner's attorney that the Board had sustained its
previous action to withhold petitioner's salary increment. (P-4)

The Board advanced a Motion to Dismiss the Petition of
Appeal on the assertion that petitioner was untimely and that he
failed to file his Petition within ninety days subsequent to the
Board's action on July 20, 1976, pursuant to N.J.A.C. 6:24-1.2.
(Tr. 4-5, 6-8)

Petitioner argued that he and his attorney appeared
before the Board on September 14, 1976 to secure a reversal of
the Board's action taken on July 20, 1976. Petitioner subse-
quently filed his Petition before the Commissioner on
December 21, 1976. Petitioner argued further that the ninety day
toll of time did not commence until September 14, 1976, such time
that the Board determined to reconsider its actions of July 20,
1976. (Tr. 5-8)
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The hearing examiner agrees with the arguments set
forth by petitioner and recommends that the Board's Motion to
Dismiss the Petition of Appeal grounded on untimeliness be
dismissed.

Petitioner testified that approximately one month prior
to June 10, 1976 he acquired a rash on his body from his waist to
his neck which caused an extremely uncomfortable itching and he
found it difficult to concentrate while he was at his teaching
station. He testified that between 6:00 and 6:10 a.m. on the
morning of June 10, 1976 he telephoned the Board's attendance
office electronic recording machine to report that he was ill and
requested a sick leave day. He testified that he subsequently
left his home and went to a machine shop, where he was self-
employed, to think and reflect upon some personal home problems.
He testified that he had taken his lunch and a change of clothes
to his place of business intending to remain until 4:00 p.m. at
which time he had a scheduled doctor's appointment. (Tr. 11-17,
19-20, 22, 38-40, 52)

Petitioner testified that at approximately 11:20 a.m.
while he was standing next to a machine observing some work that
he had done, the principal and the Board's director of personnel
appeared at his place of business and declared that petitioner
belonged in school rather than at his machine shop. He testified
that he stated to the two school administrators that he was not
in school on that day because he did not feel physically or
mentally capable to perform his school duties. He testified that
he attempted to explain the reasons that he was not in school and
offered to show them the rash on his body. He testified that the
two administrators declined to observe his physical condition
because they did not believe that they were qualified to render a
judgment with regard to it. Petitioner also testified that he
did not engage in any work in his machine shop nor did he earn
any money on June 10, 1976. (Tr. 22-26, 40)

Petitioner testified that he had reported to school and
taught his assigned classes prior to June 10 and that he had not
advised the school's nurse, principal or any school official that
he had a medical problem. He testified that on Friday, June 11
he returned to school, taught his assigned classes and was in
receipt of a letter addressed to him from the principal with
regard to his absence on June 10. (P-2) He testified that on
June 11 he had a conference with the director of personnel and
subsequently on June 14 he had a conference with the Assistant
Superintendent who listened to his explanation with regard to his
absence and advised him of the ramifications and the possible
penalties that might be imposed as the result of his actions.
(Tr. 41-49) He testified that he was subsequently in receipt of
a letter from the Superintendent, dated July 15, which stated as
follows:
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"Please be advised that the Board of Educa-
tion, at a conference meeting held on
July 13, 1976, reviewed the recommendation of
the Assistant Superintendent to withhold your
1976-77 salary increase.

"The Board sustained the recommendation with
the provision that this matter be reviewed by
the Superintendent of Schools on or before
February 1, 1977."

(P-3)

Petitioner testified that on September 14, 1976 he and
his attorney had an appearance before the Board with regard to
its action to withhold his salary increment. He testified that
the Board deducted one day's salary for his absence on June 10,
1976 and that he was penalized from September 1, 1976 to
February 1, 1977 for one half of the 1976-77 annual salary
increment which represented a loss of $300 in salary. (Tr. 30,
34-38; P=-4)

The Board's attendance coordinator testified that he
maintained a telephone recording device in his home and that
petitioner had reported that he was ill and would be absent from
school on June 10, 1976. He testified that subsequent to leaving
his home to drive to the high school he passed petitioner's place
of business at approximately 7:10 A.M. and observed petitioner's
automobile parked in the vicinity of the machine shop. He testi-
fied that he arrived at approximately 7:25 A.M. and advised the
principal of what he knew and had observed with regard to peti-
tioner. (Tr. 81-84)

The director of personnel and the principal testified
that together they went to petitioner's place of business on
June 10, 1976 and arrived at approximately 8:30 a.m. They both
testified that when they entered petitioner's work area they
observed him dressed in work clothes which included trousers,
shoes, white T-shirt, safety goggles and an apron, working with a
vertical milling machine which was in operation and running. The
principal testified that he inquired of petitioner as to why he
was not in school and that petitioner told him that he was ill
and had a rash on his body. The principal testified that he
stated that he did not dispute that petitioner had a rash,
however, he continued to inform petitioner that if he could work
in his machine shop, he could also work at school. The two
school administrators testified that the visit to petitioner's
machine shop lasted but a few minutes and they left together.
(Tr. 65-70, 73-76)

The Assistant Superintendent testified that he had a
conference with petitioner on Monday, June 14, 1976 at which time
he stated that he would recommend to the Superintendent that



You are viewing an archived copy from the New Jersey State Library.

petitioner forfeit one day's salary and also that his salary
increment be withheld for the subsequent academic year.
(Tr. 85-87)

The Superintendent testified that he did not have
direct contact with petitioner, however he had been advised of
his absence from school and presence at his place of business on
June 10, 1976 by the principal, the director of personnel and the
Assistant Superintendent. The Superintendent testified that the
Board considered the Assistant Superintendent's recommendation to
withhold petitioner's salary increment and that it took formal
action to do so on July 20, 1976. He testified that prior to the
Board's action, he had informed petitioner that it was the recom-
mendation of the Assistant Superintendent to withhold his 1976-77
salary increment. (Tr. 89-94; R-2; P-3)

The Superintendent testified that he subsequently
recommended to the Beard that commencing on February 1, 1977 that
petitioner be restored one half of the 1976-77 annual salary
increment which the Board approved. The Superintendent testified
that it was the Board's policy, when it took disciplinary action
against a teaching staff member, to require that he make a report
to the Board within a six month period to ascertain whether or
not there was improvement with regard to the disciplined teaching
staff member. (Tr. 97-99)

The hearing examiner has carefully reviewed such
testimony and documentary evidence in the context of petitioner's
allegations and applicable law with respect to the withholding of
his salary increment. The primary question for decision is
whether or not such testimony and evidence refutes a judgment
that the Board acted reasonably and with justification when it
acted in 1976 to withhold petitioner's salary increment for the
1976-77 school year. In the matter of William Myers v. Board of

Education of the Borough of Glassboro, 1966 S.L.D. 66, the Com-

missioner was concerned with the withholding of a salary incre-
ment and stated:

"x#x[J]ustification for withholding a salary
increment for unsatisfactory performance may
be found in a single, serious infraction of

the rules of the school, or in many
incidents.***"

(Emphasis supplied.) (at ©68)

The hearing examiner finds that the undisputed facts in
the instant matter as cited are true in fact. He further finds
that the testimony of the principal and the director of personnel
was credible wherein they observed petitioner operating a machine
at his place of business. The hearing examiner recommends,
therefore, that the Board's action be affirmed to deduct one
day's salary for petitioner's absence on June 10, 1976.
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The hearing examiner finds no evidence that the Board
violated its policies embodied in the negotiated agreement
between it and the Association. The hearing examiner finds that
petitioner was made aware that the Board intended to withhold his
salary increment prior to its formal action. Additionally, the
hearing examiner finds that the Board provided petitioner the
opportunity to appear before it, with his legal counsel, to argue
against its action. The hearing examiner finds that the Board
was in no way obligated to grant petitioner such an appearance
but rather provided him the opportunity at its own discretion.
In all respects, the hearing examiner finds the actions of the
Board to have been appropriate and within its statutory
authority. Ralph Marshall v. Board of Education of the Southern
Ocean County Regional High School District, Ocean County, 1978
S.L.D.  (decided July 10, 1978)

The hearing examiner finds that the Board's action to
restore one half of the 1976-77 salary increment to petitioner
commencing February 1, 1977 was appropriate and within its
statutory authority. Having made such a finding, the hearing
examiner is mindful of the Commissioner's determination in the
matter of Charles Coniglio v. Board of Education of the Township
of Teaneck, 1973 s S.L.D. 449, ‘wherein he held:

"kx*When a local board of education does
adopt a policy for the withholding of salary
increments, either by adopting the provisions
of N.J.S.A. 18A:29-14 or a variation thereof,
it cannot adopt a policy which is not within
the bounds of N.J.S.A. 18A:29-14. This
statute makes no provisions for the with-
holding of a portion or a fraction of an
increment. Accordingly, any policy adopted
by virtue of the authority of this statute
may not provide for <the withholding of a
portion or fraction of an increment.***"
(at 459)

The facts in the matter, sub judice, are in direct
contrast to those set forth in Coniglio, supra. The facts in the
instant matter show that the Board acted to withhold a full
salary increment from petitioner for the 1976-77 school year.
Thereafter, pursuant to 1its policy, the Board reviewed its
disciplinary action against petitioner and determined that he had
made sufficient improvement at midyear to be restored to his
increment entitlement. Such entitlement commenced on February 1,
1977 for one half of the 1976-77 school year. As the Commis-
sioner stated in the matter of Robert H. Beam v. Board of
Education of the Borough of Sayreville, 1975 S.L.D. 993, 995 such
dlsclpllne " “with regard to an increment withholding was not
intended to carry on ad infinitum.
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The authority for the Board to withhold petitioner's
salary increment is found in N.J.S.A. 18A:29-14. Pursuant to
statutory prescription, the findings, ante, and the Court
decision in Kopera v. West Orange Board of Education, 60 N.J.
Super. 288 (App. Div. 1960), the hearing examiner finds that the
Board had a reasonable basis in reaching its conclusion that it
would withhold petitioner's salary increment for the 1976-77
school year.

Accordingly, the hearing examiner recommends that the
Commissioner find that the Board acted properly, pursuant to its
statutory authority, and he further recommends that the Petition
of Appeal be dismissed.

This concludes the report of the hearing examiner.

* * * *
The Commissioner has reviewed the entire record of the
matter controverted herein, including the report of the hearing
examiner.

The Commissioner observes that exceptions were filed by
both petitioner and respondent pursuant to the provisions of
N.J.A.C. 6:24-1.17(b).

Petitioner's initial exception alleges that the facts
of the instant matter do not come within the doctrine cited as
controlling by the hearing examiner. 1In the matter of William.
Myers v. Board of Education of the Borough of Glassboro, 1966
5.L.D. 66, the hearing examiner noted that the Commissioner was
concerned with the withholding of a salary increment and stated:

"sxxx[Jjustification for withholding a salary
increment for unsatisfactory performance may
be found in a single, serious infraction of
the rules of the school, or in many
incidents. ***" (at 68)

The Commissioner finds that the facts in the instant
matter do indeed come within the doctrine as cited. The Commis-
sioner rejects petitioner's exception concerning the lack of an
indication of "seriousness" by the hearing examiner as it relates
to an infraction of the rules of the school and the resultant
incident of unsatisfactory performance. The Commissioner notes
that it is not his responsibility or function to interfere with
local boards in the management of their schools unless they
violate the law, act in bad faith or abuse their discretionary
authority. Boult and Harris v. Board of Education of the City of
Passaic, 1939-49 S.L.D. 7 (1946), aff'd State Board of Education
15, 135 N.J.L. 329 (Sup. Ct. 1947), aff'd 136 N.J.L. 521 (E. & A.
1948)
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Petitioner takes further exception to the refusal by
the principal and director of personnel to inspect his physical
condition and render a determination as to his capabilities for
performing his teaching duties.

The Commissioner finds that there was a valid reason
for such refusal. Neither administrator possessed even limited
medical training or other gqualifications needed to make a judg-
ment regarding the physical well-being of petitioner. Howard K.

Worrell v. Board of Education of the Township of Cherry Hill,
Camden County, 1979 S.L.D. (decided August 13, 1979)

Petitioner took additional exception to the hearing
examiner's conclusion regarding the legality of the Board's
action in withholding less than a full year's increment
subsequent to its final determination of September 14, 1976.

The Commissioner in reviewing the record finds that the
facts in the instant matter show that the Board acted to withhold
a full salary increment from petitioner for the 1976-77 school
year pursuant to its authority as found in N.J.S.A. 18A:29-14.
Further, he sees nothing in statute which prohibits a board of
education from reviewing its disciplinary action. Such action is
a local policy matter within its discretionary powers and
entitled to a presumption of correctness. Thomas v. Morris
Township Board of Education, 89 N.J. Super. 329 (App. Div. 1965),
aff'd 46 N.J. 581 (1966) The Commissioner has previously found
that such discipline should not be perpetuated ad infinitum.
Robert H. Beam v. Board of Education of the Borough of
Sayreville, 1975 S.L.D. 993, 995

The Commissioner has noted the exception as filed by
the Board with regard to the question of timely filing of the
Petition of Appeal in the instant matter. The Board contends
that, since petitioner did not file within the ninety day period,
such action on his part was untimely.

The Commissioner does not agree. He has reviewed the
record and finds that the Board did grant petitioner a hearing on
September 14, 1976 subsequent to its July 20, 1976 formal action.
At this point petitioner had reasonable expectation of convincing
the Board to amend or stay its action. The Board did review the
matter and notified petitioner as to its findings which, in
effect, sustained its former action. The notification of this
finding was transmitted formally to petitioner's attorney by the
Board's attorney on September 16, 1976. (P-4) It is, therefore,
reasonable to expect that +the ninety day toll of time did
commence as of the date of final notification. Subsequent to
this notification, petitioner did file a Petition of Appeal with
the Commissioner pursuant to N.J.A.C. 6:24-1.2 et seq.
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For reasons cited, the Commissioner determines that the
Board acted within its discretionary authority and legal exercise
of its managerial prerogative. N.J.S.A. 18A:11-1 and within the
meaning of N.J.S.A. 18A:29-14

Commissioner affirms the findings and recommendations
of the hearing examiner and adopts them as his own.

The Petition of Appeal is dismissed.

COMMISSIONER OF EDUCATION

January 23, 1981

129



You are viewing an archived copy from the New Jersey State Library.

o2
State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 3064-80

AGENCY DKT. NO. 197-4/80A
IN THE MATTER OF:

BOROUGH OF FARMINGDALE,
Petitioner,
v.
BOARD OF EDUCATION OF THE

BOROUGH OF FARMINGDALE,
Respondent.
Record Closed: October 2 980 Decided: December 1980
Received by Agency: /2/5) Mailed to Parties: /M ) 7 7

APPEARANCES:

John W, O'Mara, Esq., for petitioner
Kenneth B. Fitzsimmons, Esq., for respondent (Sim, Sinn, Gunning & Fitzsimmons,

attorneys)

BEFORE DANIEL B. MC KEOWN, ALJ

The Mayor and Council of the Borough of Farmingdale (Council) demand that
the Board of Education of the Borough of Farmingdale (Board) be enjoined from the
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OAL DKT. NO. EDU 3064-80

construction of a proposed school building addition, as revised from an original plan as
approved by the electorate at a referendum, on the grounds the Board after the
referendum was approved substantially changed the plans as explained to the voters prior
to the referendum.

The Commissioner of Education transferred the matter to the Office of
Administrative Law as a contested case pursuant to N.J.S.A. 52:14F-1, et seq. A hearing
was conducted September 30, 1980 after which letter memoranda of the parties was filed.
The record was closed and readied for disposition October 24, 1980, the day after receipt
of Council's memorandum.

The Board presented the following proposal to its voters at a special
referendum, N.J.S.A. 18A:14-3, held October 13, 1979: (J-8)

The Board of Education of the Borough of Farmingdale, in the
County of Monmouth, New Jersey, is authorized (a) to undertake,
as a capital project for lawful school purposes, the construection of
an addition to the existing elementary school building located at
Academy Avenue and Southard Avenue in the Borough to provide
for a library, kindergarten and a multipurpose room, and the
related remodeling of the existing building and to expend therefor,
including incidental expenses, not exceeding $798,000; and to issue
bonds of the School District for said purpose in the prinecipal
amount of $798,000, thus using up all of the $168,012.22 borrowing
margin for the said Borough of Farmingdale previously available
for other improvements and raising its net debt to $136,632.60
beyond such borrowing margin.

Prior to the election the Board's architect, Uniplan, prepared a preliminary
budget on May 4, 1979 and schematic plan for alterations, renovations, and new
construction to be supported by the proposed bond issue of $798,000. The preliminary
budget for the three categories and specifications thereof provided the following: (J-2)
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Alterations (old building)

1. general construction

floors (classrooms) $ 7,000.
toilets 6,000.
doors 4,000.
exits 14,000.
handicapped access (elevator) 40,000.
total general construction $71,000.
2.  plumbing $12,000.
3.  heating and ventilating $54,000.
4, electrical update and tie-in $20,000.
Total Alterations $157,000.
Renovations
1 plan renovations
administration, nurse, storage faculty $ 25.000.

Addition - new construction

L 9,600 sq. ft. 1 $45.
multipurpose, library, kindergarten $432,000.

TOTAL CONSTRUCTION $614,000.

TOTAL BOND ISSUE (x 1.3)
includes costs for site work, utilities,
architectural and engineering fees,
furniture, equipment and contingencies $798,000.
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The proposed schematic plan (J-1) was in fact compatible to the preliminary
budget in that alterations and renovations were planned as stated in the preliminary
budget, as was new construction in the form of a multipurpose room, library, and
kindergarten classroom. The proposal thereafter was the subject of at least two Board
meetings wherein the plans were presented to the publie.

As the date of the referendum approached, the Board caused to be circulated
in the community a brochure (J-3) which sets forth its proposal for which it sought voter
approval; a five page leaflet (J-8) by which the Board attempts to correct rumors by
setting forth assertedly factual statements in regard to the pending referendum; and
finally on October 12, 1979, the day before the referendum, the Board placed an
advertisement in the Booster News, a weekly newspaper circulated in Farmingdale, by
which it solicited "Yes" votes on the referendum, (J-7) Nothing was contained within any
of these publications which suggested the Board was considering alternatives to the plan
already presented.

It is presumed here that the Board received prior approval of its plan (J-1)
from the Department of Education's Bureau of Facility Planning, N.J,A.C. 6:22-1.11(f)1.,
in order to put the proposal to the voters which the electorate approved on October 13,
1979.

Prior to soliciting bids on the alterations, renovations, and new construction as
originally planned, the Board modified the plans (J-3; J-4) so that the originally proposed
size of the new multipurpose room was reduced by 20 square feet, the direction of the
room was changed and the size of the new kindergarten room was reduced from a
proposed 1,050 square feet to 900 square feet. The proposed new library of 2,548 square
feet, also to have been used as an auxiliary classroom, was eliminated and shifted to the
lower level of the existing building at the site of a storage room, lavatories, and a
teachers’ room. These latter rooms are to be now renovated to accomodate the library.
In the space where the new library was originally to be located are administrative offices,
nurse's room, teachers' room, mechanical room, maintenance room and a machine room.
It is noted that the administrative offices, as originally presented to the publie prior to
the referendum, were to be renovated and remeain on the lower level of the existing
building, Now, the Board proposes that lower level space, originally for administrative
offices is now to be the auxiliary classroom. Finally, a new heating plant originally

planned for and explained to the voters has now been eliminated because the Board
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determined that the present heating plan is sufficient. It is noted that the changes made
by the Board in its original alteration, renovation, and new construction were approved by.
the Bureau of Facility Planning on September 15, 1980.

The issue before me is whether the Board's revised plan, approved by the
Bureau of .Facility Planning and upon which bids were solicited, constitutes a significant
change from the original plan as explained to the public prior to the referendum on
October 13, 1979 and if so should the Board be restrained from proceeding with the
revised plan. The question of "significant change" goes to the issue of whether the Board,
in fact, is embarking upon a capital project as approved by the public at the referendum
or is it attempting to construct facilities in @ manner not within the intendment of the
approved proposal (J-8, ante) nor as explained to the public at its pre-referendum meetins
or literature distributed in support thereof.

The term "significant" here is meant to mean as defined in Webster's New
Collegiate Dictionary, 1979, G & C. Merriam Company, having meaning; containing a
disguised or special meaning; having or likely to have influence or effect.

Of the several changes made as described above, the abolition of a proposed
newly constructed library as explained to the voters prior to the referendum and in its
stead to now plan administrative and other offices is surely a significant change in the
plans, the proposal for which was approved by the electorate. Such a change has meaning;
it has a special meaning which is facilities for the pupils or for staff; and such a change is
likely to have had an inlfuénce or effect upon the voters at the time of the referendum
had the voters known of the Board's intention. That a library facility is still part of the
total plan, albeit now located in the basement, does not alter the fact that the facility
will not be newly constructed.

The New Jersey Supreme Court in Durgin v. Brown, 31 N.J. 189 (1962)
addressed the question of whether once a referendum was passed by the electorate a
board had the option of proceeding through completion of the referendum's purpose. The
Court at page 198, held

Nor does the referendum serve to vest in local government the
power to deal with a problem. That power was already granted to
the Board by R.S. 18:11-1 [N.J.S.A. 18A:33-1] mentioned above.
Rather N.J.S.A. 18:5-86 [N.J.S.A. 18A:24-23, et seq.}
contemplates that the Board first exercise that power by adopting
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a specific plan; that consents be then obtained from the State
Commissioner of Education and the Local Government Board; and
finally, that the specific plan receive the Voters' stamp of
approval. This sequence of events negates an intention that the
referendum is merely advisory. Moreover, an advisory referendum
is a tool which local government may but need not use, whereas
here the referendum is required.

In these circumstances, the Legislature could hardly have meant
that, notwithstanding the election, the Board may change its mind
with the freedom it would have if its discretion alone were
involved. Rather we think the Legislature committed the final
judgment to the voters.

This is not to say that the vote upon the referendum must be
obeyed no matter what may later ensue. We may assume the
Legislature intended some residual power to meet the extra-
ordinary or unexpected. One can conceive of supervening events
which so nullify the premise upon which the vote was had, that
discretion remains in the Board to seek relief from the mandate in
the public interest. But to rehash the merits of the policy decision
which was submitted to the electorate and to decline to fulfull its
will because the same or new members of the Board now prefer
another program is something else. The time for the Board's
decision upon such matters was before the vote. When the voters
approved the proposals, the debate upon policy was ended.

Here it is not claimed that something occurred which reasonably
suggested that the electorate would wish to be relieved of its
decision, ***

No reason is given here why the Board after the approval of the referendum elected to
substantially change the proposed plan.

The Commissioner in 1963 considered a similar issue in Kenneth Kearley v. Bd.
of Ed. of Borough of Watschung, 1963 S.L.D. 73 and noted at p, 75

This obligation to acquaint the voters with the proposal does not
contemplate commitment to a firm final plan. Such an expectation
is unrealistic. A Boerd of Edueation is authorized to employ an
architect for the preparation of preliminary plans and cost
estimates *** The preparation of final working drawings and
specifications, however, *** must first be approved by the
electorate. It should be obvious that preliminary plans, no matter
how carefully prepared, must be amenable to revision in terms of
site problems encountered once possession and legal entry upon the
land is accomplished following voter approval., If a board were
committed to construction of the exact school building illustrated
in its pre-referendum brochure, it would have to obligate itself to
expensive final plans which would be worthless if the voters
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rejected the proposal. The Commissioner believe that the infor-
mation supplied in a variety of ways by boards of education to
inform their constituents about contemplated school expansion
programs is understood by all parties to represent the broad
general aims, objectives, expectations, best estimates, or hopes in
respect to the proposal, and not a detailed commitment to which
the Board is unalterably bound. It is clear that the legislative
scheme in New Jersey is to give first to the voters the right to pass
upon the general outline of a school building prject and to set
limints on the amount of money to be expended for it , and then,
once approved by the electorate, to rely on the judgment of the
board of education to decide and execute the specific details of the
facilities, subject always to the standards for approval of the State
Board of Education.

While not committed in particular to its plans as expressed in a
preliminary weay prior to referendum, a board of education
obviously cannot substitute an entirely new project or depart from
its original concept to such a degree as to constitute an attempt to
evade public approval or commit a breach of faith with the
taxpayers. Whether the deviations from its preliminary sketches
consitute such an illegal act is a matter of fact to be determined in
each case, {(emphasis added)

A fair reading of D_urg-i_n‘ and Kearley lead in my view to the inescapable
concelusion that once a board presents preliminary plans to its eitizens and those plans
form the basis upon which the citizens are asked to commit themselves to present and
future indebtedness, the board has no authority to substantially change the preliminary

plans.

Here, a specific substantial change was made. The citizens were informed the
proposal would result in the construction of, inter alia, a new library facility for pupils.
The electorate approved the referendum. Instead of a new library facility, pupils shall
receive a library in the basement of the existing structure through the renovation of
certain existing facilities. Instead of a new library for pupils, staff shall receive new
offices. Such was not within the realm of knowledge of the voters at the time of the
referendum.

It is accordingly ORDERED that because a substantial change was made in the
original plans, to the exclusion of the voter's knowledge at the time of the election, the

Board is hereby permanently restrained from proceeding with such a substantial modifi-
cation of its original plen; and
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It is FURTHER ORDERED that the Board proceed forthwith to construct its
new addition, renovations, and alterations consistent with its original plan (J-1) and with
this decision.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

1 HEREBY FILE my Initial Decision with FRED G, BURKE for consideration.

sl €100 G & el

Receipt Acknowledged:

zbé%m‘/’" YL/, ::Cdnmuy/u%

DEPARTMENT OF EDUCATION
]
7 j:;w“‘ hd /&,/AZ
DATE /7

plb

Mailed To Parties:
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BOROUGH OF FARMINGDALE,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF FARMINGDALE,
MONMOUTH COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed in
a timely fashion by the Board pursuant to the provisions of
N.J.A.C. 1:1-16.4a, b and c.

Respondent Board excepts to the conclusion by the
Honorable Daniel B. McKeown, ALJ that the proposed construction
plan represents a substantial change from the original plan on
which a successful referendum was authorized by the voters. The
Board contends that it has not made any significant change in
that plan only authorizing de minimus reduction in size of
certain facilities or a relocation of facilities of 1little
significance between the new addition and the renovated area of
the present building. The Commissioner cannot agree.

An examination of the record reveals to the Commis~
sioner certain facts which lead him to conclusions therein. The
project proposal which was written for the referendum held on
October 13, 1979 was very explicit in describing the addition to
the existing building which included a new library, kindergarten
and multipurpose room. Based upon the definitive description of
the proposal, a favorable referendum was authorized by the
electorate. The suggested change herein substituting new offices
for a new library, evidently has had a strong negative impact
upon the community. The Commissioner accordingly concludes that
the Board is responsible to the electorate to live up to the
letter of the proposal.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

138



You are viewing an archived copy from the New Jersey State Library.

The Board shall proceed forthwith to construct its new
addition, renovations and alterations <consistent with the
original plan with such minor modification as may be architec-
turally required and approved by the Bureau of Facility Planning

Services.

It is so directed.
COMMISSIONER OF EDUCATION

January 22, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. ——-
AGENCY DKT. NO, 379-10/76

IN THE MATTER OF:

FRED RHODES,
Petitioner,
v.
BOARD OF EDUCATION OF THE
BOROUGH OF CALDWELL, WEST
CALDWELL, ESSEX COUNTY,
Respondent.

APPEARANCES:

W. William Rhodes, Esq., for petitioner
Harold M. Kain, Esq., for respondent

BEFORE DANIEL B. McKEOWN, ALJ:

Fred Rhodes, (petitioner) a resident of West Caldwell and a parent of two
children enrolled in the publie sehools operated by the Board of Education of the Borough
of Caldwell-West Caldwell, (Board) challenges the constitutionality and statutory
authority of the Board to adopt and implement & policy by which parents of its enrolled
pupils are charged fees for the pupils to participate in selected away-from-school building
activities it sponsors. Disposition of the matter was held in abeyance pending resolution
of two similar matters then before the Commissioner of Education: Debra Matrick v.
Board of Education of Union County Regional High School Distriet, No. 1, S.L.D.
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(August 19, 1979) and Board of Education of the Borough of Fair Law v. Harold F.
Sehmidt, 1978 S.L.D. 735, aff'd State Board of Education, June 6, 1979,

The then assigned hearing examiner, the undersigned, upon joining the Office
of Administrative Law brought the matter forward for disposition.

The issue presented for resolution is:

Whether a board of education is prohibited from assessing fees for
certain away-from school building pupil activities it sponsors and
imposing that fee upon a pupil or the parents thereof prior to the
pupil's participation in that activity.

The Board has a policy, a copy of which is attached and made part hereof,
entitled "Field Trips and Excursions Policy" by which the Board declares its intention to
provide its pupils three kinds of field trips: fundamental field trips, or those considered
an integral part of the regular curriculum in which all pupils are expected to participate;
supplemental field trips, or those not considered to be an integral part of the regular
curriculum but which may be of interest to a small number of pupils on a voluntary basis
within a curriculum; and recreational field trips which are those offered solely for social
or recreational purposes on a voluntary basis. There is nothing in the record to establish
that the fundamental field trips are taken other than during school hours, while the
voluntary trips are taken, it is presumed, after school hours.

The Board with respect to the fundamental, mandatory field trips shall absorb
costs for admissions and transportation. Pupils are to absorb the costs for their lunch and
dinner. With respect to the voluntary field trips, pupils bear all costs; transportation,
admission, and meals.

Petitioner argues the assignment of any fees to pupils or to their parents for
participation in any field trip, mandatory or voluntary, the Board sponsors is contrary to
the "free public school" clause of the New Jersey Constitution, Article VI, Section 4,
Paragraph 1 and that such fees are contrary to the Commissioner's own ruling in Melvin C.
Willett v. Board of Education of the Township of Colts Neck, 1966 S.L.D. 202, aff'd State
Board of Education 1968 S.L.D. 276. The Board to the contrary argues that N.J.S.A.
18A:11-1 provides it with the authority to make rules and regulations for the operation of
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its schools and that to apply the Willett rule strictly as urged by petitioner would do
violence to those kinds of voluntary activities the Board sponsors for the benefit of its
pupils but is under no legal obligation to do such as attending a Spanish language play,
visits to local colleges for those interested in applying, baseball games for the safety
patrol, or those activities in which small groups of pupils may be interested and upon
which trip no classroom discussion or tests oceur.

The Commissioner held in Fair Lawn, supra, at p. 738,

Such supplemental [voluntaryl opportunities abound both within
and outside the boundaries of New Jersey and are increasingly
accessible through safe and economical modes of travel. There has
been expansion of facilities at state and national parks as well as
purchase by boards of education of nature study and ecological
study sites. The need for members of our highly technological
society to avail themselves of such quiet retreats continues
unabated. In this repect the public schools may properly assume a
function in preparing pupils both for such participation and the
preservation of the environment for generations to follow;

and, at p. 739-740

When a board approves such trips on an optional basis during the
school day it must not only arrange suitable transporation and
supervision for pupils but must continue to provide a viable
program of education for those who do not wish to participate. It
is not required to provide food for those pupils who would have
furnished their own meals had they choosen to remain in school.
While they may do so, boards of education are not required to pay
for food, lodging and transportation for those who voluntarily
choose as delegates or officers to attend state and national
conventions of vocationally oriented pupils organizations such as
Future Farmers of America or Health Oeccupations Students of
America. To invoke such a stringent requirement could result in
undue expenditures of public funds in a period in which budget caps
limit the expansion into such areas. It would not only preclude
schools from encouraging such activity but also cause the
unfortunate demise of well formulated effective programs of
leadership training. Such a result is not in the public interest.***
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While the laws of this State require that a thorough and efficient
system of free public education be made available to each resident
pupil in a sechool district, it is not mandatory that each pupil
participate in every curricular and cocurricular opportunity
authorized by a board of education. Such a requirement would be
both untenable and contrary to the reality that individual
differences, abilities, interests and potentialities exist. See
Monteclair _Concerned Citizens Association et al. v. Board of
Education of the Town of Monteclair, Essex County, 1977 S.L.D.
1014.

The matter controverted herein is strikingly similar to that in Fair Lawn. I
see no reason why the result here should differ. Thus, costs for fundamental field trips,
except' food, are to be absorbed by the Board. Voluntarily field trips, taken at the option
of pupils, may be supported by fees assigned to pupils.

Accordingly, 1 _CONCLUDE petitioner has failed to establish by a
preponderance of credible evidence that the controverted policy of the Board is contrary
to the New Jersey Constitution, the Commissioner's earlier ruling in Willett, supra, or
contrary to statute.

The Petition of Appeal IS DISMISSED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.
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I HEREBY FILE my Initial Decision with FRED G. BURKE for consideration.
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FRED RHODES,
PETITIONER, : COMMISSIONER OF EDUCATION
v. : DECISION
BOARD OF EDUCATION OF
OF CALDWELL-WEST-CALDWELL,
ESSEX COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
petitioner pursuant to the provisions of N.J.A.C. 1:1-16.4a, b
and c.

Petitioner argues that the Board's policy does not
conform with the law and asks that the initial decision by the
Honorable Daniel B. McKeown, ALJ be modified. The Commissioner
does not agree. Subsequent to the Fair Lawn v. Schmidt decision,
the Legislature passed Chapter 49, Laws of 1980 on June 26, 1980
which states in its entirety:

"1. Any board of education may authorize
field trips for which all or part of the
costs are borne by the pupils' parents 'or
legal guardians', with the exception of
pupils in special education classes and
pupils with financial hardship. 'In deter-
mining financial hardship the criteria shall
be the same as the Statewide eligibility
standards for free and reduced price meals
under the State school lunch program
(N.J.A.C. 6:79-1.1 et seq.).'

"2. As used in this act 'field trip' means a
journey by a group of pupils, away from the
school premises, under the supervision of a
teacher.

"3. No student shall be prohibited from
attending a field trip due to inability to
pay the fee regardless of whether or not they
have met the financial hardship requirements
set forth in section 1 of this act.

"4, This act shall take effect immediately."
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The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

January 26, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NOS. EDU 0197-80
and EDU 1588-80

AGENCY DKT. NOS. 422-11/79A
and 64-3/80A CONSOLIDATED

IN THE MATTER OF:

MARY O'HARA,
Petitioner,
v.
BOARD OF EDUCATION OF
CAMDEN COUNTY VOCATIONAL

SCHOOL,
Respondent.
Record Closed: October 30, 1980 Decided: December 9, 1980
Received by Agency: /2//0 gﬂ Mailed to Parties: %//;2 g
APPEARANCES:

Stephen J. Mushinski, Esq., for petitioner (Parker, McCay and Crisecuolo, attorneys)

Robert F. Blomquist, Esq., for respondent and Intervenor J. Evans Jennings, Jr.
(Davis & Reberkenny, attorneys)

BEFORE BRUCE R. CAMPBELL, ALJ:

147



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 0197-80

This is an action for reinstatement as a school librarian with back pay.
Petitioner also claims entitlement to the position of media specialist.

The matters were opened before the Commissioner of Education and transmit-
ted as contested cases to the Office of Administrative Law pursuant to N.J.S.A. 52:14F-
1, et seq. Prehearing conferences were held on March 17 and April 29, 1980. By order
dated April 29, the matters were consolidated. Hearing was held at the Camden County
Court House, Camden, on June 12 and 13. Posthearing submissions were filed by both
parties. A motion to supplement the record was granted and considerable correspondence
was accepted thereafter. By letter order the record was closed on October 30, 1980.

Mary O'Hara, a tenured teaching staff member in the employ of the Camden
County Vocational Board of Education (Board) avers she has been transferred improperly
to the position of teacher of mathematics in the district's compensatory education
program and demands reinstatement as a librarian. O'Hara avers also that she is entitled
to the position of media specialist in preference to the person now so employed.

O'Hara was hired in September 1973 as a librarian and so served through the
1977-78 school year. She was on approved sick leave for the entire 1978-79 school year.
The Board required O'Hara to present a Board-appointed or approved physician's
certificate of satisfactory recovery pursuant to N.J.S.A. 18A:16-1 et seq. Such
certificate was not timely presented and she did not resume employment until on or about
December 17, 1978, O'Hara complained to the Commissioner of Education, challenging
the legality of the Board's requirement. The petition of appeal was dismissed. Q'Hara v.
Camden Cty. Voe. Bd. of Ed., (EDU 4243-79, N.J.0.A.L. Feb. 5, 1980).

On or about December 17, 1979, O'Hara was assigned to the position of
mathematics teacher in the compensatory education program at the Pennsauken Campus.
She states that three librarian positions existed in the distriet from September 1975
forward and that she filled one of the two positions on the Gloucester Township Campus.
By virtue of tenure status and length of service, she is senior to the other librarian
assigned to the Gloucester Township Campus. Effective as of the beginning of the 1979~
80 school year, the Board abolished one of the librarian positions at the Gloucester school.
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O'Hara claims entitlement to the remaining librarian position and asserts the Board has
failed and refused to honor her claim. She requests reinstatement with all acerued rights,
benefits and emoluments.

The Board admits O'Hara's employment, tenure and certification and that she
was on sick leave for the entire 1978-79 school year and, upon submission of a medieal
certificate to its satisfaction, she returned to active service. It admits also that O'Hara
was assigned to teach mathematics in the compensatory education program upon her
return but denies any reduction in salary.

The Board denies it has violated the Tenure Employees Hearing Law, N.J.S.A.
18A:6-10 et seqg. as to O'Hara. It admits the abolishment of one librarian position on the
Gloucester Township Campus effective July 1, 1979 and that a person other than O'Hara
was assigned to the remaining librarian position in October 1979. The Board denies
O'Hara's claim that she alone is entitled to hold the librarian position while acknowledging
that she pressed the claim on December 17, 1979.

The Board states it was entitled to transfer O'Hara from one position to
another, within the scope of her certifications, based on the educational program needs of
the district. It states further that the compensatory education position to which it
assigned O'Hara is one of vital importance in fulfilling its education responsibilities to the
pupils of the district.

The Board avers it abolished the library technician training program at the end
of the 1978-79 school year. While a librarian prior to that action would be considered a
shop teacher for salary determination purposes, no person in the librarian position since
the cessation of the program would be considered a shop teacher and the position on the
salary guide has been adjusted accordingly. Therefore, the Board argues O'Hara would be
at precisely the salary position as a librarian that she is now as a compensatory education
teacher.

The pertinent sequence of events is as follows. O'Hara was on sick leave for

virtually the entire 1978-79 school year. Effective July 1, 1979, one librarian position at
the Gloucester school and the library technician training program were abolished. O'Hara

la9



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 0197-80

was assigned to the remaining librarian position. The person who had held the other
librarian position was reassigned to teach social studies. O'Hara did not return to active
service at the beginning of the 1979-80 academic year. The library functioned under the
direction of substitutes for approximately one month. Effective October 10, 1979, the
person previously reassigned from librarian duties to social studies teaching duties was
again reassigned, this time to the position of librarian at the Gloucester school. At some
time in November or December, but prior to December 17, O'Hara satisfied the
requirement of the Board that she submit a medical certificate, acceptable to the Board,
attesting that she was able to resume service as a teaching staff member. Effective
December 17, O'Hara was reassigned to teach mathematies in the district's compensatory
education program. She commenced such service and filed the action antecedent to the
present consolidated cases.

It is noted here that upon abolishment of the library technician training
program, the librarian position, which formerly encompassed teaching in the program,
ceased being a "shop teaching" position for salary guide placement purposes. The position,
therefore, is now properly a group I position rather than a group IO position for salary
purposes under the agreement between the Board and the Teachers' Association.

When one of the two librarian positions on the Gloucester Township Campus
was abolished, the Board properly reassigned the less senior librarian within the scope of
her certifications. Upon the opening of the next academic year, the Board found itself
without a permanent librarian. O'Hara did not comply with its lawful direction to submit
a medical certificate in a timely manner and the person who had filled the other librarian
position had been properly reassigned. The Board then made a decision to re-reassign the
former librarian to the librarian position then uncovered by a regular teaching staff
member,

Nevertheless, O'Hara was and is the senior librarian as to the Gloucester
school. N.J.S.A.18A:28-5, 28-9 et seq., N.J.A.C. 6:3-1.10(k)30. Her employment history,
tenure, and certifications are not disputed. The other librarian enjoyed less seniority than
did O'Hara. The Board recognized this when, upon its decision to abolish one librarian
position, it reassigned the other librarian to social studies teaching duties. Notwith-
standing the failure of O'Hara to timely present medical evidence of her ability to resume
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active duty, the reassignment of her to the compensatory education program violated the
seniority rules and procedures adopted by the State Board of Education. N.J.A.C.
6:3-1.10.

Accordingly, 1 FIND Mary O'Hara was improperly reassigned from the librarian
position to a teaching position in the compensatory education program. I FIND RURTHER
that her demand for back pay must fail by reason of the lawful redifinition of librarian
duties and reclassification of the position for salary purposes upon abolishment of the
library technieian program.

O'Hara alleges the position title of multimedia specialist was changed to
audiovisual coordinator in the 1979-80 sechool year and that the change from a title
recognized in the New Jersey Administrative Code and requiring certification in a
particular subject area to one for which no State Board of Examiners certificate exists is
in violation of N.J.S.A. 6:11-3.4 and 3.6. She claims that J. Evans Jennings, Jr., is
employed by the Board in a particular subject matter field, media specialist, but does not
hold appropriate certification therefor, in violation of N.J.S.A. 18A:27-2 and 2.1 and
N.J.A.C 6:11-3.1 and 3.2. Jennings was admitted as an intervenor by leave of the
undersigned pursuant to N.J.A.C. 1:2-23.1(a) for the purposes of this issue. O'Hara alleges
further that the position title of librarian on the Gloucester Township Campus has not
changed despite changes in and addition to the responsibilities of the position since the
1973-74 school year, her first year of employment. She requests change of the job title
from librarian to media specialist, that the title audiovisual coordinator not be permitted
as a change from multimedia specialist and that the salaries for these two positions —
media specialist and multimedia specialist — be placed in the same salary range
retroactive to September 1, 1973,

Other allegations were raised but are not considered because the petitioner
has asked no relief in connection with them.

The Board denies the title multimedia specialist was changed to audiovisual
coordinator in school year 1979-80 and denies that such change, even if true, violates
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N.J.A.C. 6:11-3.4 and 3.6. The Board denies that Jennings is employed in a subject
matter field for which he lacks appropriate certification. The Board also denies that the
duties and responsibilities of the Gloucester Township Campus librarian have changed so
as to require a change of job title to media specialist retroactive to September 1, 1973.

The first two charges are DISMISSED for failure to prosecute. N.J.A.C. 6:1:1-
3.9.

Concerning the third allegation, that Jennings is employed as a media
specialist but does not hold an appropriate certificate, I FIND:

1.  Jennings holds a valid secondary school teacher of science certificate;
2. He has considerable experiential background in science and engineering;

3. He was hired in the 1972-73 academic year as an audiovisual coordinator,
a position for which no certification did or does exist;

4.  He was rehired for the 1973-74 and 1974-75 school years as a multimedia
specialist, a position for which there is not a precisely titled certifica-
tion;

3. On May 16, 1975, State Board of Education adopted rules authorizing and
requiring certification of educational media specialists and associate
educational media specialists;

6.  Jennings was hired for the 1975-76 school year as a media specialist;
7. Jennings applied for but did not receive notification of having been
granted an educational media specialist certificate pursuant to N.J.A.C.

6:11-12.21;

8. He made no follow up of the original application until the initiation of
the present litigation.
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At the same time it adopted the rules authorizing and requiring the media
specialist and associate media specialist certificates, the State Board of Education
adopted N.J.A.C. 6:11~12.23, "Policies governing issuance of certificates in educational
media." The policies set forth plainly the minimum requirements for the certificates and
the extent to which persons holding standard New Jersey teacher certificates but not
having ail of the other requisites, as Jennings, would be accommodated and for what
period of time such accommodation would be available. This portion of the policies was,
in effect, a partial grandfather clause. Persons requesting new certificates under the
clause were allowed three years from the effective date to qualify and apply.

It is clear from the record that Jennings did make application under the clause
on December 18, 1975. It is asserted and not controverted that Jennings simply heard
nothing from the State Board of Examiners or the Office of the County Superintendent of
Schools for a period of approximately three years. On cross-examination Jennings
admitted the State Board of Examiners refunded the fee he submitted with his
application. He states he received the refund about two years ago, was not positive of
what the refund was for and he has never received media specialist or associate media
specialist certification. Jennings has recently made reapplication under the provisions of
N.J.A.C. 6:11-3.31, allowing in certain circumstances substitution of alternative educa-
tional background or experience.

Jennings contends he should not be penalized for administrative delay. I agree
as to the period of time between his application and the return to him of the fee. Upon
refund of the fee, Jennings knew or should have known that he did not possess the
certification requisite to his position. It was at that point that Jennings had an obligation
to pursue an sappropriate certificate by an appropriate course of action both as a
protection of himself and his district.

In North Bergen Federation of Teachers, et al v. North Bergen Bd. of Ed., 1977
S.L.D. 1125, it was held that administrative delay in passing upon certification cannot be

used to deny rights to a teaching staff member that would otherwise have accrued.
During the pendency of his application, Jennings was entitled to such consideration.
Construetive notice that the requested certificate will not issue is sufficient to remove
the case from this context, however.
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1 FIND FURTHER, therefore, that J. Evans Jennings does not hold certific-
ation appropriate to the position he holds. I decline comment on his present qualifications
for a media specialist certificate because of the pendency of his reapplication.

The fourth elaim, concerning the duties of librarian and the demand that the
librarian title be changed to media specialist retroactive to September 1, 1973 and the
related claim that O'Hara is entitled to the media specialist position are DISMISSED.

Under the provisions of N.J.S.A. 18A:11-1, a board of education shall

C. Make, amend and repeal rules, not inconsistent with this title
or with rules of the state board, for its own government and
the transaction of its business and for the government and
management of the public sehools...and for the employment,
regulation of conduct and discharge of its employees...; and

D. Perform all acts and do all things consistent with law and the
rules of the state board, necessary for the lawful and proper
eonduet, equipment and maintenance of the publie schools of
the distriet.

Pursuant to N.J.S.A. 18A:16-1,

Each board of education, subject to the provisions of this title and
of any other law, shall employ and may dismiss...such principals,
teachers, janitors and other officers and employees, as it shall
determine, and fix and alter their compensation and the length of
their terms of employment.

The record made by petitioner does not convince me that the duties she
performed as a librarian were those or even were substantially those of a media specialist.
As it is clear from the above cited statutes, a board of education has wide diseretion in
the creation of positions and in the assignment of personnel to those positions. Absent
convincing proof that something more than a similarity of duties or overlapping of duties
existed, or that O'Hara has the mere ability to do the things a media specialist does, the
issues should not be given cognizance,

[I1t is not a proper exercise of a judicial function for the
Commissioner to interfere with local boards in the management of
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their schools unless they violate the law, act in bad faith (meaning
acting dishonestly), or abuse their discretion in a shocking manner.
Furthermore, it is not the function of the Commissioner in a
judicial decision to substitute his judgment for that of the board
members on matters which are by statute delegated to the local
boards. Finally, boards of education are responsible not to the
Commissioner but to their constituents for the wisdom of their
actions.... Boult and Harris v, Board of Education of Passaic 1939-
49 S.L.D. 7,13, affirmed State Board of Education, 15, affirmed
135 N.J.L. 329 (Sup. Ct. 1947), 136 N.J.L. 521 (E. & A. 1947).

m

In summary, I FIND:

1. Petitioner O'Hara was improperly reassigned from the librarian position
she had held since September 1973;

2. Her salary has not been decreased by the reassignment due to the lawful
reclassification of the librarian position placing it in group I for salary
purposes;

3. Intervenor Jennings is now employed by the Board in a position for which
he does not hold appropriate certification;

4. Jennings has made reapplication for a media specialist or associate
media specialist certificate and that application is now pending.

In consideration of these findings and the foregoing analysis, I CONCLUDE
Mary O'Hara is entitled to reinstatement in the position of librarian in the Camden
County Vocational School District with seniority rights intact and with placement on the
proper step of salary guide group II. I FURTHER CONCLUDE that J. Evans Jennings
presently is employed by the Board in contravention of N.J.S.A. 18A:27-2 and N.J.A.C.
6:11-3,1 and 3.2. I CONCLUDE ALSO that Jennings had made reapplication for a media

specialist or associate media specialist certificate, the reapplication is now pending and

he and the Board will be bound by the determination of the State Board of Examiners in
the matter. Since the Board must act in acecord with the imminent decision of the State
Board of Examiners, it would be inappropriate here to to direct any action as to his
employment.
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Accordingly, the Camden County Vocational School Board of Education shall
reinstate Mary O'Hara as a librarian with all seniority rights uninjured and with placement
on the proper step of salary guide group II. IT IS SO ORDERED.

In all other respects the petition IS DISMISSED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so aet in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

I HEREBY FILE my Initial Decision with FRED G. BURKE for consideration.

9 Decemace /980 @@k
DATE BRUCE R. CAMPBELL, J

Receipt Acknowledged:
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DOCUMENTS IN EVIDENCE

P-1 Library Services to Teachers, August 1975, 20 pp.

R-1 Job deseription, multimedia specialist, stamped received, D & R, 12-23-79

R-2 Excerpt of Board minutes, 8-24-78, p. 54

R-3 Excerpt of Board minutes, 4-11-79, p. 55

R-4 Excerpt of Board minutes, 4-11-79, p. 70

R-5 Excerpt of Board minutes, 8-16-79, p. 157

R-6 Memorandum, Morton to Springle, 11-17-78, revised budget requests, with

attachments, 24 pp.

R-7 Memorandum, Amato to Division Heads, 2-23-79, with attachment, 2 pp.
R-8 Excerpt of Board minutes, 10-18-79, p. 216

R-9 Excerpt of Board minutes, 10-18-79, p. 212

R-10 Excerpt of Board minutes, 12-10-79, p. 53

R-11 Job deseription, audio visual coordinator, undated

R-~12a Personnel record card, Nina R. Arrowood

R-12b Personnel record card, Mary Alice O'Hara

R-13a Employment contract, J. Evans Jennings, Jr., 1972-73
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R-13b Employment contract, J. Evans Jennings, Jr., 1973-74

R-13c Employment contract, J. Evans Jennings, Jr., 1974-75

R-13d Employment contract, J. Evans Jennings, Jr., 1975-76

R-13e Employment contract, J. Evans Jennings, Jr., 1976-77

R-13f Employment contract, J. Evans Jennings, Jr., 1977-78

R-13g Employment contraet, J. Evans Jennings, Jr., 1978-79

R-14 Proposed policies, educational media certificates

R-16 Letter, Jenning to Teacher certification elerk, 11-17-75

R-17 Cancelled check2598, 12-18-75 Jennings to Commissioner of Education, 110
(photocopy)

R-18 Qualifications of J. Evans Jennings, Jr., 6-11-80, 18 pp.

J-la Supervisor certificate, Mary Alic O'Hara, issued 2-80

J-1b Educational media specialist certificate, Mary Alice O'Hara, issued 5-76

J-le Teacher-Librarian certificate, Mary Alice O'Hara, issued 7-70

J-1d Elementary school teacher certificate, Mary Alice O'Hara, issued 7-70

J~la Secondary school teacher-social studies certificate, Nina R. Arrowood, issued
8-69

J-2b Secondary school teacher-English, Nina R. Arrowood, missued 8-69
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J-2c

J-2d

J-2E

J-4

J-5

J-9

J-11

J-12

J-13

Professional librarian certificate, Nine R. Arrowood, issued 10-6-75

School librarian certificate, Nina R. Arrowood, issued 10-75

Associate educational media specialist certificate, Nina R. Arrowood, issued
7-76

Educational media specialist certificate, Nine R. Arrowood, issued 7-76

Supervisor certificate, Nina R. Arrowood, issued 10-78

Prineipal/supervisor certificate, Nina R. Arrowood, issued 3-80

Secondary school teacher-science certificate, J. Evans Jennings, Jr., issued
10-15-65

Personnel record, Mary Alice O'Hara

Personnel record, Nina R. Arrowood

Personnel record, J. Evans Jennings, Jr.

Packet, job descriptions and related matter, multimedia specialist and

multimedia technician, 10 pp.

Job descriptions, public services librarian, 2 pp. and technical services
librarian, 3 pp., undated

Job deseription, librarian, 2 pp., undated

Letter, 8-8-79, Morton to faculty, with sechedule attached

Negotiated labor contract, 1979-81, between Board and Teachers' Association,
33 pp.
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MARY O'HARA,
PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
CAMDEN COUNTY VOCATIONAL
SCHOOL, CAMDEN COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter <controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
the parties pursuant to the provisions of N.J.A.C. 1:1-16.4a, b
and c.

The Commissioner is constrained to initially address
the issues raised by the multitudinous exceptions and communica-
tions concerning them in the instant matter. Because of the time
factors involved the Commissioner deems it proper to list and
annotate the communications received by him as follows:

1. Primary exceptions to the initial decision filed
by respondent were received December 23, 1980 and adjudged
timely.

2. Reply exceptions filed by petitioner and received
on January 5, 1981 were adjudged timely.

3. The Board's Answer to the reply exceptions for
which there is no provision in law was received on January 8,
1981.

4, Petitioner's Notice of Motion to Reopen this
matter with supporting arguments was received January 16, 1981.

5. The Board's Cross-Motion in Opposition to Peti-
tioner's Motion to Reopen and the Board's own Motion to Dismiss
Petitioner's Motion with supporting arguments were received on
January 16, 1981. ’

6. Petitioner's opposition to the Board's Answer to
the reply exceptions for which there is no provision in law was
received on January 16, 1981.

Firstly, the Commissioner deems it proper to address
petitioner's Notice of Motion to Reopen. Petitioner argues that
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the Honorable Bruce R. Campbell, ALJ failed to properly consider
certain materials introduced at the time of +trial which she
contends to be supportive of her pleadings.

Respondent opposes petitioner's Motion and argues that,
rather than a forthright move to reopen the matter, petitioner
seeks to enter exceptions to the initial decision not filed in a
timely fashion. The Board contends that petitioner does not have
adequate grounds to reopen the present matter. The Commissioner
agrees.

Petitioner's objection to the reasoning of Judge
Campbell by that omission and her argument that evidence
necessary to reach a decision was not properly considered by the
Court must fail. An examination of the record herein convinces
the Commissioner that a sufficiency of evidence has been
considered by the Court to properly adjudicate the matter at
hand. Nor does the Commissioner deem it necessary that every
piece of evidence produced at the hearing be given the same
probatory weight in reaching a decision.

Petitioner's Motion to Reopen this matter is denied;
the Board's Cross-Motion to Dismiss Petitioner's Motion to Reopen
1s granted.

The Board in its primary exceptions excepts to the
failure of Judge Campbell to determine that petitioner waived her
rights to the position of librarian by her initial noncompliance
with the Board's request for a medical certificate. The Board
contends that its transfer of petitioner to a position in com-
pensatory education was within its managerial prerogative.

Lastly, the Board argues that Intervenor Jennings
should not be penalized for the administrative delay surrounding
his application for media specialist certification. The Board
avers that the Commissioner should not interfere with the
internal management of its school system by seizing on a
technical lack of certification at the present time to oust a
highly qualified individual who has served in a district-wide
technical position for a period of nearly eight years.

Petitioner's reply exceptions refute those of the Board
and additionally argue that she is entitled to a higher salary
determined by a Group III placement on the salary guide.

The Commissioner finds no merit in the Board's argqument
that petitioner has waived her rights to a position as librarian.
Petitioner's pursuit of her due process rights does not
constitute a waiver of her seniority or tenure rights. The
Commissioner does not find the Board's arguments relevant. Nor
can the Commissioner agree that petitioner's transfer by the
Board to a position in compensatory education lies solely within
the managerial prerogative of the Board. The argument of peti-~
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tioner expressed in her reply exceptions has merit and is here-~
with set down in full:

"It was reiterated in Stolte v. Board of
Education of the Township of Willingboro, OAL
DKT #EDU-2261-79, Agency DKT #84-79A,
reversed by the Commissioner of Education for
other reasons, March 17, 1980 that tenure and
seniority rights accrue and must be applied
in instances where certain reductions occur.

Judge McKeown stated:

'It is well established in this
State that a teaching staff member
with a tenure status and seniority
rights c¢annot be transferred or
dismissed upon the abolition of his
position for statutorily permitted
reasons, while another teaching
staff member with lesser experience
is assigned to that very
position.***' [Downs et al. wv.
Board of Education of District of
Hoboken, 126 N.J.L. 11 (1940),
aff'd 127 N.J.L. 602 (1941) 1"
(Petitioner's Reply Exceptions, at
p- 5)

An examination of the record convinces the Commissioner
that petitioner is the senior librarian in this school district.
Her reassignment to the compensatory education program is in
violation of her seniority rights therein. N.J.A.C. 6:3-1.10
Accordingly, the Board shall reinstate her as a librarian with
all rights maintained intact. The Commissioner, however, finds
no merit in petitioner's argument that she is entitled to a
Group III salary in light of the Board's proper reclassification
of the position of librarian in a Group II 1level for salary
purposes.

Finally, the Commissioner cannot agree with the Board
that Intervenor Jennings' status be left undisturbed. Nor can
the Commissioner agree with the Court herein that it would be
inappropriate to direct any action as to his employment. The
Commissioner is constrained to repeat the statutory obligation of
teaching staff members and boards of education expressed in
N.J.S.A. 18A:26-2 herewith set down in full:

"No teaching staff member shall be employed
in the public schools by any board of educa-
tion unless he is the holder of a wvalid
certificate to teach, administer, direct or
supervise the teaching, instruction, or
educational guidance of, or to render or
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administer, direct or supervise the rendering
of nursing service to pupils in such public
schools and of such other certificate, if
any, as may be required by law."

The Commissioner finds the record c¢lear herein.
Jennings does not hold proper certification for the position for
which he is now employed by the Board. Previously, in December
1975 Jennings made application for media or associate media
specialist certification and heard nothing for three years. The
Commissioner cannot tolerate another three-year delay. Nor does
the Board have a right to continue the employment of such a
teaching staff member. N.J.S.A. 1BA:27-2 states:

"Any contract or engagement of any teaching
staff member, shall cease and determine
whenever the employing board of education
shall ascertain by written notice received
from the county or city superintendent of
schools, or in any other manner, that such
person 1is not, or has ceased to be, the
holder of an appropriate certificate required
by this title for such employment, notwith-
standing that the term of such employment
shall not then have expired."

The Commissioner directs that Jennings and the Board
shall be bound by the decision of the State Board of Examiners
and that Jennings' continued employment (or not) in the position
in question shall be determined within the thirty-day period
following the date of decision by the State Board of Examiners.
The Camden County Superintendent of Schools is so notified. The
Commissioner retains jurisdiction therein.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own with the noted modification.

The Board 1is directed toc reinstate petitioner forth-
with.

COMMISSIONER OF EDUCATION

January 26, 1981
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MARY O'HARA,

PETITIONER-APPELLANT,

v. s STATE BOARD OF EDUCATION
BOARD OF EDUCATION QF THE CAMDEN : DECISION
COUNTY VOCATIONAL SCHOOL, CAMDEN

COUNTY,

RESPONDENT-CROSS-APPELLANT.

Decided by the Commissioner of Education, January 26, 1981

Decided by the State Board of Education, September 2,
1981 and November 10, 1981

For the Petitioner-Appellant, Mary O'Hara, Pro Se

For the Respondent-Cross-Appellant, Davis & Reberkenny
(Robert F. Blomguist, Esg., of Counsel)

The State Board of Education affirms the Commissioner's
decision for the reasons expressed therein.

P. Paul Ricci opposed in the matter.

S. David Brandt and Mateo DeCardenas abstained in the matter.

December 2, 1981

Pending New Jersey Superior Court
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State of New Hersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO, —

AGENCY DKT. NO. EDU 427-12/78
IN THE MATTER OF:

DONALD J. HUMCKE,
Petitioner,
V.
BOARD OF EDUCATION OF THE
BOROUGH OF TINTON FALLS AND
JOHN FANNING, SUPERINTENDENT,
MONMOUTH COUNTY,

Respondents.
Record Closed: May 27, 1980 Decided: December 10, 1980
Received by Ageney: /2 //8 ¢ Mailed to Parties: /,2/ é ¢

APPEARANCES:
Peter Bass, Esq., for the Petitioner
Martin M. Barger, Esq., for the Respondents

BEFORE LILLARD E. LAW, ALJ:

Petitioner alleges that the Board of Education of the Borough of Tinton Falls
(Board) has failed to provide an educational program for its gifted and talented pupils
pursuant to N.J.A.C. 6:8-3.5(a)11 and requests that the Commissioner of Education order

the Board to immediately provide such appropriate educationel programs to its identified
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gifted and talented pupils. The Board denies the allegations and asserts that it has
complied with all of the requirements of the New Jersey Administrative Code.

This matter was opened before the Commissioner of Education upon the filing
of a Verified Petition of Appeal dated March 29, 1979. On June 7, 1979 a conference of
counsel was held between the parties and the issues to be determined were set forth as
follows:

M. Is the Board in compliance with /N.J.A.C. 6:8~3.5(a)11 which
provides as follows:

"(a) The educational program (curriculum) for each
district and school shell be developed in consultation
with the teaching staff members, under the
direction of the chief school administrator, shall be
adopted annually by each district board of education
and shall:

"s%*11, Provide educational opportunities for exceptionally
gifted and talented pupils."

2. What action, if any, has the Board taken with regard to its
Child Study Team report which identified a pupil as gifted
and talented?

3. What action, if any, has the Board taken to implement a
program for its gifted and talented pupils with regard to
recommendations for such by the New Jersey Department of
Education Coordinator of Gifted and Talented Programs?

4.  What assistance, if any, has the Board sought to establish and
implement a program for its gifted and talented pupils?"

On July 2, 1979 this matter was transferred to the Office of Administrative
Law for determination as a contested case pursuant to N.J.S.A. 52:14F-1 et seq. Hearings
were conducted on November 15, 1979 and February 6, 1980. Thereafter, the parties filed
their written summations and the matter was closed on May 27, 1980.
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STATEMENT OF FACTS

It is stipulated that petitioner's son, hereinafter "G.H.," is a gifted and
talented pupil.

During the 1978-79 school year the Board provided fifteen (15) different
projects for its gifted and talented pupils in grades one (1) through eight
(8) except for the seventh (7th) grade. (P-2)

In the second grade G.H. was exposed to a library program and was also
permitted to use the library in another school to advance his individual
activities.

In the third grade G.H. was offered the opportunity to participate in a
talent show, worked on division with two figures, was given additional
reading material, did a project on airports, had individual spelling
projects, and participated in a play. He was also in the top reading group
and in a special library program.

In the fourth grade a special, individual program was developed for G.H.
dealing with Presidents of the United States. In addition, he was in the
top reading group and participated in the special library program.

In the fifth grade G.H. was in the gifted and talented math program, the
top reading group and the special library project.

In the sixth grade G.H. is in the top reading group, special library
project, top math group, great books program, and student newspaper.

Petitioner avers that the Public School Education Act of 1975, N.J.S.A.
18A:7A-1 et seq., includes as major elements of a thorough and efficient educational
system, "a breadth of offerings designed to develop the individual needs and abilities of
pupils" and "programs and supportive serviees for all pupils, especially those who are
educationally disadvantaged or have special education needs.” N.J.S.A. 18A:7TA-5(d), (e).
Also, the State Board of Education regulation, N.J.A.C. 6:8-1.1 et seq., which implements

the law specifically requires that each school and school district "provide educational
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opportunities for exceptionally gifted and talented pupils." N.J.A.C. 6:8-3.5(a)(11). The
regulation also states that the public school shall provide: "Specialized and individualized
kinds of educational experiences to meet the needs of each pupil." N.J.A.C. 6:8-2.1(cX3).
Additionally, school districts' educational program shall be designed to stimulate each
pupil to achieve the highest level of attainment of which he is capable.” N.J.A.C.
6:27-1.3(d).

Petitioner asserts that pupils identified as gifted and talented are entitled to
"educational opportunities" under New Jersey law. Educational opportunities may include
many alternatives such as: self-contained classrooms, mentorships, independent study,
advanced placement, resource rooms and adapted in-classroom activities. He contends
that the chosen. alternative must reflect the learning characteristics and abilities of the
gifted child which have been identified. He argues that a program appropriate for a child
of average abilities would not meet the needs of a gifted and talented child and that the
proper educational programs for gifted and talented pupils would, like those for
handicapped pupils have to meet the special needs of the child in order to meet the
requirments of the regulation.

It is the petitioner's contention that the Board was not in compliance with:
N.J.A.C. 6:8-3.5(a}11). Petitioner observes that it is the Board's contention that placing
a gifted and talented child in the top reading group, the top math group, is equivalent to
supplying a gifted and talented child with educational opportunities. He contends that the
Board claims this is true even though pupils who are in these classes may not be gifted and
talented and the focus of the class may be nothing more than an acceleration in the
regular educational curriculum,

Petitioner asserts that a summary of the testimony at the hearing demon—
strates that the Board provided inappropriate and alleged programs for exceptionally
gifted and talented pupils, which programs are uncoordinated, ineffective, and unmoni-~
tored. He contends that the alleged educational opportunities for the exceptionally gifted
and talented pupils include pupils who have in no way been identified as such and that
there was a lack of continuity shown in the programs arranged by the Board. It is the
petitioner's contention that the Board was not in compliance with N.J.A.C. 6:8-3.5(a)(11).

Specifically, it is the position of petitioner that the Board has failed in all
respects to establish a program or educational opportunities for G.H. who has been
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identified as a gifted and talented child. The program or opportunities are inappropriate
for this pupil and the Board should be directed to establish a proper and appropriate
program to stimulate G.H. to achieve the highest level of attainment of which he is
capable.

The Board contends that it has met all of the requirements of the law and
Administrative Code with respect to its gifted and talented programs. It asserts that
numerous educational opportunities, of all types, have been provided over the years, with
expansion each year, Its pupils have been identified as gifted and talented on an annual
basis, by various tests mentioned by several witnesses, and have then been given the
opportunity to participate in those projects applicable to them. In addition, although this
action is certainly not required by law, individual activities have been provided for
particular students that may benefit from such activities. G.H., it asserts, has been
afforded sueh activities.

The Board asserts that the most important witness to appear at these hearings
was Arlene E, Sielinski (Tr. I, 109-127). Ms, Sielinski is employed by the New Jersey
Department of Education and works out of the Monmouth County office as a School
Program Coordinator II. It is her responsibility to monitor schoel districts for compliance
with the Public Education Act of 1975. Among her responsibilities, Ms, Sielinski is to
monitor educational opportunities for exceptionally gifted and talented pupils. Her area
of responsibility includes the Tinton Falls Schools.

In her testimony, Ms. Sielinski read a2 memorandum from Ralph Lataille,
former Deputy Commissioner, State Department of Education. This memorandum, dated
Jenuary 18, 1979, was directed to County Superintendents of Schools and reads as follows:

"The monitoring of districts and school program requirements for
the gifted and talented shall be limited to the N.J,A.C. 6:8-3.5(a)11
statement which reads: Provide educational opportunities for
exceptionally gifted and talented pupils.

The key words are educational opportunities. Educational oppor-
tunities infer that the activities offered to the exceptionally
gifted and talented be extensions of the ongoing programs. As
schools prepare to make provisions within the current program for
gifted and talented students, they might review the use of released
time and course substitution which would permit the students to
participate in a program/course in another grade or school within
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the district or program in the community, conduet independent
studies, work with individuals or groups in the school or
community.

You will note that the word programs for pupils is used in N.J.A.C.
6:8-3.5A6, 7 and 8 when the code calls for programs for pupils who
are handicapped, in need of bilingual education and/or in need of
compensatory education.

The use of the word opportunities in lieu of programs is not without
reason. Programs, as used in the code, refers to hiring special
teachers, providing special teachers, providing specific
instruetional area and instructional materials, developing a specific
curriculum.

Obviously, the language of the code releases the scope or range of
the abilities incorporated in the term exceptionally gifted and
talented. While some schools may wish to provide the gifted and
talented with a program, it would be unrealistic to expeet schools
to offer separate programs for each and every excepticnally gifted
and talented pupil., However, it is realistic to expect schools to
provide opportunities for these pupils.

The purpose of this memo is to limit the monitoring of oppor-
tunities for the gifted and talented to the code's statements. It is
to make clear that the guidelines for gifted and talented programs
are guidelines and not, underscored, a monitoring checklist.

Specifically, as you monitor opportunity for gifted and talented,
there are two questions to which you have a right to expect
district/schools to respond. They are, one, what are your proce-
dures for determining which pupils are provided with opportunities
for the gifted and talented; two, what opportunities are the
district/schools providing for pupils determined to be gifted and
talented.

Please review this memo with your school program coordinators.
Thank you." (Tr. I, 123-125)

The Board asserts that Ms. Sielinski testified that the Tinton Falls Schools
Board of Education was in progress toward reaching compliance with that memorandum, a
finding that is satisfactory under the rules and regulations of the New Jersey Department
of Education. The monitor assigned by the New Jersey Department of Education approved
the gifted and talented program of the Board, a finding that must lead to dismissal of the
Petition,

Mr. Theodore J. Gourley, who is employed by the New Jersey Department of
Education to direet gifted and talented education programs, testified that individualized
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programs for each person or each pupil was not necessary. He stated that the key is that
a variety of opportunities be made available to the gifted and talented pupils (Tr. II,
p. 48).

Mr. Gourley was presented with a copy of Exhibit P-2 and was asked for his
opinion of same, His response was that the program looked "very good" (Tr. I, p. 64).
Mr. Gourley went on to state that "there was excellent progress towards compliance”
(Tr. I, p. 65) and his only concern was expansion of the program. The Board asserts that
other testimony, presented by Dr. Fanning, the former Superintendent, and others,
established this expansion, resolving Mr., Gourley's only concern.

The Board contends that the witnesses testified as to the details of the
particular projects in the various grades, ranging from the special library projects, to the
top reading and math groups, to the great books program, and to the individual projects as
in the case of G.H. and pursuant to P-2.

The Board observes that N.J.A.C. 6:8-3.5(a)11 requires the individual school
districts to provide educational opportunities for exceptionally gifted and talented pupils.
It argues that the memo of Mr. Lataille interprets that regulation and establishes the
responsibilities of the county monitors. Arlene Sielinski, the County Monitor assigned to
Tinton Falls, testified that the Board was working toward compliance and satisfied the
requirements of the New Jersey Department of Education.

The Board asserts that petitioner is not entitled to anything more and requests
that the Petition be dismissed.

Having carefully reviewed the entire record in this matter, 1 FIND the
Statement of Facts as set forth hereinbefore are hereby adopted by references as
FINDINGS OF FACT.

I FURTHER FIND that the testimony of Ms. Sielinski was persuasive and
controlling in this matter. Ms. Sielinski found no violations of statute or administrative
rules and regulations. To the contrary, she found the Board to be in progress toward
compliance through its offerings of opportunities for its gifted and talented pupils.
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Having arrived at such Findings of Fact, I CONCLUDE that the Board was not
in violation of N.J.A.C. 6:8-3.5(a)11. Nor was there a showing of bad faith, arbitrariness,
capriciousness or statutory violation, In this regard the Court has said:

"#**When such a body acts within its authority, its decision is
entitled to a presumption of correctness and will not be upset
unless there is an affirmative showing that such decision was
arbitrary, capricious or unreasonable.***" (Thomas v. Board of
Education of the Township of Morris, 89 N.dJ. Super. 327, 332 (App.
Div. 1965; aff'd 46 N.J. 581 (1966))

I CONCLUDE that educational and instructional opportunities were, indeed,
offered to G.H. pursuant to statute and administrative rules and regulations and that
petitioner has failed in his burden of proving otherwise.

Having reached the findings and coneclusions set forth above, IT IS ORDERED
that the herein Petition of Appeal be and is hereby DISMISSED,

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G, BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.
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I HEREBY FILE my Initial Decision with FRED G. BURKE for consideration.

10 Becornbisn 1980 7%&44__@4&:_ :
DATE E. LAW, ALJ
Receipt Acknowledged:
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P-7

P-8

P-9

P-10

P-11(A)
P-11(B)
P-11(C)
P-11(D)
P-11(E)
P~11(F)
P-11(G)
P-12

P-13

DOCUMENTS IN EVIDENCE

Independent Study, (Language Arts, Science, Art, Culminating
Activities.)

The Tinton Falls Schools Gifted Programs, dated October 30, 1978
California Achievement Test, G.H., dated June 30, 1979

N.J. Department of Edueation Guidelines for Gifted and Talented
Educational Programs, Division of School Programs, Branch of
Curriculum Office of Gifted and Talented, dated September 1978

The Team Meeting, Re: Tinton Falls School, Special Services, G.H.,
dated March 16, 1977

Report entitled "Psychological Education of G.H." dated February 3,
1976, two pages

Document entitled "Placement; Swimming River School Third Grade,
Miss J. Bornemann,”" G.H., March 16, 1977

Two page document, "Social Worker's Report" dated January 26, 1976

Two page document dated March 3, 1977, signed by JoAnn Moller,
Learning Consultant

Letter dated April 18, 1877 to Mr. and Mrs. D. Humcke by Rose Stega,
Director of Special Services

Letter dated January 27, 1978, two pages
One page letter, January 31, 1978

Three page letter, February 8, 1978
Three page document, March 3, 1978
Three page letter, August 4, 1978

One page letter, September 5, 1978

One page letter, September 7, 1978

Manalapan-Englishtown Regional Schools Academically Talented
Program 1977-78

Progress report of G.H.
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DONALD J. HUMCKE,

PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF TINTON FALLS AND
JOHN FANNING, SUPERINTENDENT,
MONMOUTH COUNTY,

RESPONDENTS.

The Commissioner has reviewed the entire record of the
matter controverted herein including the 1initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that no exceptions were filed
by the parties pursuant to the provisions of N.J.A.C. 1:16.4a, b
and c. -

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

January 26, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. —

AGENCY REF. NO. 201-6/77
IN THE MATTER OF:

FREDERICK E. CASSIDY,
Petitioner,
v.
BOARD OF EDUCATION OF NORTH
WARREN REGIONAL HIGH SCHOOL,
Respondent.

APPEARANCES:

Sanford R. Oxfeld, Esq., for petitioner (Rothbard, Harris & Oxfeld, attorneys)

Thomas J. Savage, Esq., for respondent (Grotta, Glassman & Hoffman, attorneys)
BEFORE DANIEL B. MC KEOWN, ALJ:

Petitioner, formerly employed as a teaching staff member by the Board of
Education of the North Warren Regional High School District, (Board) alleges the reason
given by the Board for its nonreemployment of him for 1977-78 is improper and, further,
that that reason is not the real reason why his employment was not continued.

The matter was filed and heard before the Commissioner of Education. The
record was brought forward for disposition to the Office of Administrative Law when the

then assigned hearing officer became an administrative law judge.

The essential facts of the matter are these:
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Petitioner was first employed by the Board as a teacher for the 1974-75
academic year and was assigned to teach physical education and health. The Board
continued petitioner's employment for the next two successive years, 1975-76 and 1576~
77. During these three years of employment, petitioner also served as athletic director,
head football coach, and assistant boys junior varsity basketball coach.

It is agreed that before April 30, 1877 petitioner was notified by the Board his
employment was not to be continued into 1977-78; (J-1) N.J.S.A. 18:A27-10, that
subsequent to receiving such notice petitioner requested and received a written statement
of reasons why the Board determined not to offer him reemployment; and, that petitioner
was afforded an informal opportunity to be heard to convince the Board it erred in its
determination of such nonrenewal of his employment. (See Donaldson v. Board of Ed. of
City of North Wildwood, 65 N.J. 238, (1974)) Also, it is not disputed that the Board
notified petitioner of its affirmance of its earlier determination not to reemploy him
after the informal opportunity to be heard. N.J.A.C. 6:3-1.20(i)

The dispute is of the nature and substance of the reasons afforded petitioner in
writing by the Board why his employment was continued. The reasons are here
reproduced: (J-18)

You have requested the Board to provide you with written reasons
for the non-renewal of your teaching contract.

Please be advised that the Board, in its considered judgment, has
concluded, that relatively spesking, it is in the best interest of the
community and the distriet to seek a more highly qualified
replacement for your position. The Board was not satisfied with
the nature of your community involvement and it is desirous of
filling its tenured staff with the best personnel available.

In light of these factors and your total performance, you did not
meet our expectations.

These deficiencies are of course relative, and were viewed by the
Board in light of its determination as to the best interest of the
ecommunity and the district.

Petitioner complains he has no knowledge, nor was information ever given him
by the Board or the Superintendent or by the principal upon which it could even be
reasonably inferred he had knowledge of the Board's dissatisfaction "*** with the nature
of his community involvement **#*". Petitioner also eomplains he had no knowledge with
respect to the standards against which he was measured for the Board to conclude he
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failed to "*** meet our expectations ***". Furthermore, petitioner complains, the
action of the Board not to reemploy him for 1977-78, in light of the favorable
recommendation on on his reemployment by the Superintendent and the principal, renders
the Board's decision wholly arbitrary.

The Board determined by a five-to-four vote on April 26, 1977 not to offer
petitioner reemployment. In arriving at that determination, the Board considered its
administrator's evaluation of petitioner’s teaching performance and it considered

petitioner's performance as athletic director and head football coach.

Petitioner's total record establishes that during his first year of employment,
1974-75, he was reprimanded by the Board for being one of three chaperones on an out-of-
state senior class trip who took no affirmative action to prohibit some pupils from
consuming alcoholic beverages; (R-1) that his evaluations during his three years of
employment are not without areas in need of improvement; (3-9) (J-10) (J~11) (J-12) (J-13)
(J-14) (3-15) (J-16) {(J-17) that according to the Superintendent's testimony on behalf of
petitioner community criticism was leveled at petitioner for the determination he made,
petitioner, as athletic director to play a particular football game during a driving rain-
storm; (Tr. II-27) and that he spoke to petitioner on two occasions to caution petitioner
against the use of dodge ball during regularly assigned physical education classes.

Each of the Board members who voted against continuing petitioner's employ-
ment testified as to the reasons which led them to vote in the negative. Board member
Gilmore testified that in addition to petitioner's teaching performance he voted in the
negative because (1) of telephone ecomplaints he received from his constituents in regard
to the manner of presentation of material in sex education petitioner was assigned to
teach; (2) because of scheduling problems of interscholastic athletic competition events
for which petitioner, as athletic director, was responsible; (3) for eriticism in local
newspapers for the seheduling conflicts; (4) for petitioner's display of temper as head
football coach in front of players and fans by kicking yard markers and water buckets; and
(5) he, as a Board member, concluded that petitioner's qualities were not compatible with
his duty to select those who shall teach in the Board's schools.

Board member Donovan was new to his Board seat during April, 1977 and had
been informed of petitioner's questionable status in regard to continued employment.
Donovan testified he talked with persons in other school districts with whom petitioner
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worked as athletic director or football coach and received negative comments; that he
received complaints from his constituents in regard to petitioner's perceived unsportsman-
like conduct during football games; he listened to the various arguments of the other
Board members during an executive session prior to the public vote on April 27, 1977; and
he concluded that petitioner's employment should not be continued.

Board member Petretti testified she voted against petitioner's employment
being continued because of his behavior on the football field, and the complaints received
in regard to petitioner's presentation of sex education material. It is noticed here that
Board member Petretti testified the complaint with respect to petitioner's sex education
material was that he was to have said to his pupils, "You're better off waking up dead
than raped.™ (Tr. II~71)

Board member Anconetani testified he determined to vote against continuing
petitioner's employment based on the evaluations of his teaching performance; on the
basis of earlier reprimand given petitioner in regard to the consumption of aleoholie
beverages by some pupils during the out-ofstate senior class trip; and, as the result of
what he considers to be a reasoned judgment.

Board member Simonetti determined to vote against continuing petitioner's
employment based on the prior reprimand given petitioner by the Board in addition to
complaints received by his constituents and from officials of other school districts.

Petitioner testified his evaluations of his teaching performance demand his
continued employment absent valid reasons for not to be continued. He denies uttering
the remark ™You're better off waking up dead than raped."" Petitioner admits the
existence of transportation and scheduling problems on one or two occasions while he was
athletic director; that the football game played during a driving rainstorm was a subject
of community controversy though the playing of the game couid not have been prevented
by him once begun; and that from time to time in the heat of a footbell game he may have
displayed somewhat of a temper and may have used the terms "damn" and "hell."

Finally, it is recognized both the Superintendent and the principal recom-
mended to the Board that petitioner's employment be continued into 1977-78.
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Thus, within this context the sole issue to be addressed is whether the
statement of reasons (J-18) given him by the Board for its determination not to reemploy
him is improper, or as a camouflage for the 'real' reason, in light of the Superintendent's
and principal's recommendation his employment be continued.

Firstly, it is the Board alone which appoints persons as teaching staff members
to be in its employ. N.J.S.A. 18A:25-1 A recommendation made to it by one or more of
its administrative employees in regard to the employment of such a person is not binding
on the Board, Abramson v. Board of Education of the Township of Colts Neck, 1975
S.L.D. 418, 422 Where, as here, the Board's administrators do in faect recommend a

nontenure teacher for continued employment ostensibly based on their objective and
subjective judgments of the person's performance, that is no bar for the Board to consider
such recommendations in light of its own objective and subjective judgment.

In matters of the nonreemployment of nontenure teachers, the Board is
required, if requested by the affected person, to present a written statement of reasons
why such determination was made. N.J.S.A. 18A:27-3.2 The reasons need not be proved,
as tenure charges must, against the person. Rather, the stated written reasons are to aid
the person to correct deficiencies of performance as perceived by the employing Board.
Donaidson v. Board of Education of North Wildwood, 65 N.J. 236 (1974); Long Branch

Education Association v. Board of Education of the City of Long Branch, 1975 S.L.D,

1029, 1038 Deficiencies perceived by one board of education may not in fact be discerned
by another board. But, the fact and the law remains that it is the Board which makes the

determination whether to continue, or in the first instance, offer employment.

Here, the Board considered petitioner's classroom performance and his per-
formance of the duties he accepted as athletic director and head football coach and, in a
reasoned fashion absent proof to the econtrary, determined not to reemploy him for 1977~
78. As noted earlier, the reasons do not have to be proved. The reasons are solely
intended to notify petitioner that the Board perceived weaknesses in his classroom
performance as well as his performance as athletic director and head football coach.

Now the statement of reasons (J-18) given petitioner for nonreemployment
may not be as clear as possible with respect to community involvement and standards.
One must recall, however, that petitioner did have an informal opportunity to be heard

before the Board and if the statement of reasons was unclear to him he had the
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opportunity to receive clarification. Considering the record as a whole, I FIND a nexus
between petitioner's community involvement and his classroom performance which
precipitated parental complaints to school authorities as well as his behavior and
performance as head football coach and athletic director. 1 further FIND that the
standard against which he was measured was that of a reasonable person in the place of
the individual Board members. Would a reasonable person, based on the information the
Board had, be able to cast a vote against the continued employment of petitioner.

1 CONCLUDE, based on the record as a whole and in light of the existing duty
and responsibilities of boards of education in regard to who shall teach in its schools, that
the action of the Board not to reemploy petitioner for 1977-78 is not, as alleged,
arbitrary, capricious or unreasonable. Petitioner has failed in his proofs.

The Petition of Appeal IS DISMISSED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.
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1 HEREBY FILE my Initial Decision with FRED G. BURKE for consideration.
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DOCUMENTS IN EVIDENCE

FOR THE PETITIONER:

P-1

P-2

P-3

P-4

P-5

P-6

P-8

Certificate to teach

Letter offer of employment to petitioner for 1974-75 and his acceptance
thereof dated May 25, 1874

Letter of intent dated June 12, 1974

Petitioner's appointment to and acceptance of extracurricular assign-
ments for 1974-75dated July 16, 1974

Executed Employment Contract for 1974~75

Petitioner's appointment to and acceptance of extracurricular assign-
ment for 1975-76dated September 2, 1975

Memorandum dated September 12, 1975 from Superintendent to
petitioner

Petitioner's assignment to and acceptance of another extracurricular
assignment for 1975-76-dated November 7, 1975

Executed employment contract for 1976-77

FOR THE RESPONDENT:

R-1

Letter dated June 18, 1975 to petitioner from the Board Secretary

R-2 Memorandum dated December 8, 1975 to petitioner from the principal

JOINT EXHIBITS OF THE PARTIES:

J-1
J-2
J-3
J-4
3-5
J-6
37

J-8

Minutes of a regular board meeting held April 26, 1977
Minutes of executive session of Board held April 26, 1977
Minutes of special meeting of the Board held April 29, 1977
Minutes of Board executive session held April 28, 1977
Minutes of regular meeting of Board held May 10, 1977
Minutes of Board executive session held May 16, 1977
Minutes of executive session held May 24, 1977

Minutes of petitioner's informal opportunity to be heard by the Board -
June 6, 1977
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J-10
d-11
J-13
J-14
J-15
J-16

J-17

Observation Report of petitioner, October 3, 1974
Observation Report of petitioner, January 27, 1975
Observation Report of petitioner, January 23, 1876
Observation Report of petitioner, April 8, 1976
Observation Report of petitioner, May 26, 1976
Observation Report of petitioner, January 12, 1977
Observation Report of petitioner, April 26, 1977

Observation Report of petitioner, April 29, 1977
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FREDERICK E. CASSIDY,
PETITIONER, : COMMISSIONER OF EDUCATION
v. : DECISION
BOARD OF EDUCATION OF NORTH
WARREN REGIONAL HIGH SCHOOL,
WARREN COUNTY, :

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that no exceptions were filed
by the parties pursuant to the provisions of N.J.A.C. 1l:16-4a, b
and c.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby

dismissed.

COMMISSIONER OF EDUCATION

February 2, 1981
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State of New Fersey
OFFICE OF ADMINISTRATIVE LAW
INITIAL DECISION
OAL DKT. NO. EDU 3313-80

AGENCY DKT. NO. 230-5/80A
IN THE MATTER OF:

LYNDA BUNDY

v.
BOARD OF EDUCATION OF THE
TOWNSHIP OF JEFFERSON

Record Closed: December ,?0 Decided: /W
Received by Agency: /- /X J@ Mailed to Parties: /Q/ﬂ/fﬁ
APPEARANCES:

Saul R. Alexander, Esq., for Petitioner

James P. Granello, Esq., for the Board
BEFORE WARD R. YOUNG, ALJ:

This matter was opened on May 2, 1980 by the filing of a Petition of Appeal
with the Commissioner of Education, wherein it is alleged that the reasons of excessive
absenteeism cited by the Board for petitioner's non-renewal were not valid.

An Answer was filed with the Commissicner on May 19, 1980 and the matter

was transmitted to the Office of Administrative Law on May 28 as a contested case
pursuant to N.J.S.A. 52:14F-1 et seq.

184




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 3313-80

A prehearing conference was held on September 3, 1980 at which the parties
agreed to submit the matter for Summary Decision. A briefing schedule was established
and the record was closed with the expiration of the date set for petitioner's rebuttal
(December 5, 1980), which was not received.

The matter is now ripe for Summary Decision based on the pleadings, jointly
executed stipulation of facts, discovery documents ordered at the prehearing eonference,
briefs and conclusions of law.

Counsel for the parties submitted a jointly executed stipulation of facts, which
are adopted herein as FINDINGS OF FACT as if they were my own, and are reproduced in

entirety:

L Petitioner commenced employment in Respondent sehool
distriet in September 1977.

2. Petitioner was employed full time from September 1977
through June 30, 1980.

3. On March 31, 1980 at a closed session held by the Respondent
Board of Eduecation, the Superintendent of Schools recom-
mended that the Petitioner not receive a renewal of her
contract. A true copy of the Minutes of the closed meeting
held on March 31, 1980 are attached hereto and incorporated
herein by reference.

4. On April 1, 1980, Petitioner was notified by letter from the
Superintendent of Schools that she would not be offered a
contract for the 1980-81 school year.

w

On April 15, 1980, the Respondent through its Board
Secretary advised Petitioner that she would not be offered a
contract for the 1980-81 school year. A true copy of letter
dated April 15, 1980 is annexed hereto.

6. On April 22, 1980, Petitioner wrote to the Board Secretary
requesting detailed reasons why her contract was not re-
newed. A true copy of said letter is annexed hereto.
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7. On April 28, 1980, the Board Secretary wrote to the
Petitioner advising her that she was not offered a teaching
contract for the 1980-81 school year because she was absent
from her position for fifty-five and one-half (55 1/2) days in
the two and three-quarter (2 3/4) school years that she had
been in the Respondent's employ. She was told that such
absences have interrupted the continuity of classroom
instruction thereby inhibiting a thorough and efficient
education for the students assigned to the Petitioner. A
true copy of letter dated April 28, 1980 is annexed hereto.

8. On April 30, 1980, Petitioner wrote to the Superintendent of
Schools requesting a meeting with the Board of Education
pertaining to her non-renewal of employment. A true copy
of said letter is annexed hereto.

9. On May 7, 1980, the Superintendent of Schools advised
Petitioner that an appearance before the Board of Education
has been scheduled for May 19, 1980. A true copy of said
letter is annexed hereto and also encloses a copy of the
Administrative Code setting forth the procedures of such
hearing.

10. On May 19, 1980, at a closed session of the Board of
Education, Petitioner appeared along with representatives
from the Teachers' Association and representatives from the
N.J.E.A. regarding the non-renewal of the Petitioner. A
true copy of the Board Minutes of this meeting are annexed
hereto.

1. At the conclusion of the meeting, by a recorded roll-call
vote of four to five, the Board of Edueation defeated a
motion to rehire Petitioner Lynda Bundy for the 1980-81
school year.

12, By letter dated May 21, 1980, Petitioner was advised that the
Board of Education had reaffirmed its decision not to offer
Petitioner a contract for 1980-81 school year. A true copy
of said letter is annexed hereto.

13. A true copy of the Petitioner's employee absence record is
annexed hereto and incorporated herein by reference which
refleets the following information:

A. For the 1977-78 school year, Petitioner took twenty-
four (24) days off for personal illness; ten (10) paid -
fourteen (14) unpaid. In the same year, Petitioner took
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two (2) paid days off for family illness. During the
same school year, Petitioner took five (5) paid days off
for death in the family. During the same school year,
Petitioner took one (1) paid day off for personal busi-
ness.

B. For the 1978-79 school year, Petitioner took eleven (1)
days off for personal illness; ten (10) paid days and one
(1) unpaid day. During the same school year, Petitioner
took one and one-half (1 1/2) paid days off for personal
business.

C. During the 1979-80 school year up until and including
March 30, 1980, Petitioner took eight (8) paid days off
for personal illness. During the same school year up
until March 30, 1980, Petitioner took three (3) paid days
off for family iliness.

14. During the years in question, the Board of Education
accepted the reasons for Petitioner's absences as given
without further inquiry.

15. The Board prerogative to require a physician's certificate
for sick leave was either not exercised and, in those
instances where it was exercised, such certificate was
submitted.

16. All leaves taken by the Petitioner were in compliance with
the negotiated agreement between the Jefferson Township
Board of Education and the Jefferson Township Education
Association.

17. Petitioner argues that at no time was she informed that her
absenteeism was a factor and was a source of concern in the
Board's consideration of continued employment, prior to
notification on April 1, 1980. The Board of Education argues
that as & teaching staff member, the Petitioner should have
known that her attendance at work would be considered as a
factor for continued employment.

18. During the 1977-78 school year, Petitioner was absent twen-
ty-four (24) days due to personal illness for an operation and
recuperation which was verified by a medical certificate;
that for ten (10) of these days she received sick pay and for
the remainder she was unpaid; that during the 1978-79 school
vear she was absent eleven (11) days for personal illness due
to a broken leg; that for the 1979-80 school year she was
absent eight (8) days due to personal illness due to having
the flu for which a medical certificate was submitted; that
all these leaves were in accordance with the Collective
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Bargaining Agreement between the Jefferson Township
Board of Education and the Jefferson Township Education
Association; and that she also had a leave of absence in
1977-78 for two (2) days for family illness and five (5) days
for the death of her mother; in 1978-79, one and one-half (1
1/2) days personal business for a divoree, and in 1979-80,
three (3) days for family illness when her husband broke his
foot; that all these leaves were granted in compliance with
the negotiated agreement; that she also was entitled under
the negotiated agreement to five (5) days for marriage and
honeymoon which she did not take; that at no time was she
formally warned or notified that absenteeism would be a
factor for reemployment; and that by letter of April 1, 1980,
she received notification from the Superintendent of Schools
that he had recommended to the Board that she not be
offered a contract for the 1980-81 sehool year because of her
absences as noted above. However, the Petitioner availed
herself of paid sick leave and other leaves of absence for
which she received payment, in accordance with the
collective bargaining agreement. In no way, did the Board
of Education leave the Petitioner to believe that by availing
herself of these paid leaves of absence, that the Board of
Education was waiving its right to consider the number  of
days of absence as it affected the school children of the
distriet whom she taught.

19. Each and every observation and supervisory report from the
inception of her employment was categorized as either
good, excellent or satisfactory, with none checked as fair or
poor, with no indication on any of the evaluations of any
problems because of absenteeism.

Petitioner argues that her non-renewal by the Board was procedurally and
fatally defective in that the record is barren of minutes inseribing the Board's action not
to renew prior to April 30 by a recorded roll-call vote, and refers to Patricia Bolger and
Frances Feller v. Board of Education of the Township of Ridgefield Park, 1975 S.L.D. 93,
as well as McKay v. Red Bank, 1972 S.L.D. 606.

IFIND the above rationale supporting petitioner's contention to be without
merit. In Bolger, the Commissioner recommended "that each loeal board of education
inseribe in the minutes..., prior to April 30, that it has made a determination..." {emphasis
added). In McKay, the Commissioner cautioned local boards "to comply strictly with the
legislative mandate to record the roll-call majority votes of the full membership of the
board in each instance required by statute." {emphasis added)

Failure to adhere to the Commissioner's recommendation cannot be construed

to be procedurally or fatally defective, but in the instant matter, the minutes of the
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Board's March 31, 1980 closed meeting on personnel has inseribed the fact that the
administration would not be recommending three nontenured staff members for nom
renewal and "The Board granted permission for such notification” when requested by the
Superintendent.

N.J.S.A. 18A:27-10 states that:

On or before April 30 in each year, every board of education in this
state shall give to each nontenured teaching staff member con-
tinuously employed by it since the preceding September 30 either
(a) a written offer for a contract for employment for the next
succeeding year... or (b) a written notice that such employment
will not be offered.

In the instant matter, petitioner was noticed by the Superintendent by letter
under date of April 1, 1980 that he recommended to the Board that she not be offered a
contract for 1980-81 (and detailed her absenteeism record as the reason). Petitioner was
also noticed by letter under date of April 15, 1980 from the Board Secretary that the Board
"will not be offering you a contract for the 1980-81 school year." She requested reasons in
a letter of April 22 and was advised of same by the Board Secretary in a letter of April
28.

McKay involved the abolishment of one of two vice-principal positions, one of
which was held by petitioner, and the transfer of the petitioner to a position of classroom
teacher. The Commissioner's dicta relating to the recording of roll-call votes referred to
the failure of the minutes to show same when McKay was originally appointed as vice
principal. Said recorded vote is required by N.J.S.A. 18A:27-1L

The statute is silent of any required roll-call vote or the recording of same in

the minutes for non-renewal action.

It is interesting to note that the minutes of the Board's May 19, 1980 closed
personnel session has inscribed the roll-call vote of Board members on a proposed
resolution to reappoint the petitioner for 1980-8l. Said resolution failed to carry.

Petitioner also relies on Elaine DiRieco v. Board of Education of the Town of
West Orange, 1979 S.L.D. (decided November 15, 1979), aff'd State v. Board of
Edueation, 1980 S.L.D. (decided June 11, 1980).
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In DiRicco, the petitioner was non-renewed for excessive absenteeism. Her
record of absenteeism totaled 26 days for her three years of employment, which
represented 4 days less than ellowable sick leave as per N.J.S.A. 18A:30-2 and N.J.S.A.
18A:30~3.

In the instant matter the petitioner's absence totaled 55 1/2 days during her 2
3/4 years of employment, and is clearly distinguished from DiRicco in that excessive
absenteeism was the reason for non-renewal, and found to be invelid there. In this matter,
IFIND the same reason to have merit.

The Court in Gilchrist v. The Board of Eduecation of Haddonfield, 155 N.dJ.
Super. 358 (App. Div. 1978) said:

We deem it a perfectly rational goal for the board to be vitally
interested in avoiding, where possible, the interruptions in the
continuity of classroom instruction that would arise from teachers'
absences... The avoidance of a detrimental interruption in the
continuity of classroom instruction is an admirable goal whether
the interruption be caused by pregnancy, lominectomy, or
orchiectomy, prostatectomy or any nonmedical reason. (at 368)

In Thomas v. Morris Township Board of Education, 89 N.J. Super. 327 (App.
Div. 1965), aff'd 46 N.J. 581 (1966), the Court stated that:

We are here concerned with a determination made by an
administrative agency duly created and empowered by legislative
fiat. When such a body acts within its authority, its decision is
entitled to a presumption of correctness and will not be upset
unless there is an affirmative showing that such decision was
arbitrary, capricious or unreasonable. (89 N.J. Super. at 332)

IFIND in the instant matter that the Board