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1. DISCIPLINARY PROCEEDINGS - SALE TO MINORS - PRIOR SIMILAR VIOLATION -
LICENSE SUSPENDED FOR 72 DAYS - APPLICATION FOR FINE IN LIEU OF 
SUSPENSION DENIED. 

In the Matter of Disciplinary 
Proceedings aga:Lns t 

Emersons Ltdo of Hayne, Inc .. 
t/a Emersons Ltd. 
1377 Route 1123 
Hayne, N.J., 

) 

) 

) 

) 

Holder of Plenary Retail Consumption ) 
License C-29, issued by the Municipal 
Council of the Township of Wayne.. ) 

- - - - - - - - - - - - - - - - - - - - -) 

CONCLUSIONS 
and 

ORDER 

Cahill, McCarthy and Htclcs, Esqs., by Gordon Co Strauss, Esq., 
Attorneys for Licensee 

· BY THE DIRECTOR: 

Licensee pleads ll2ll yult to a charge alleging that on 
May 11, 19.74-., it sold alcoholtc beverages to four minors, three 
age sixteen, and one age seventeen, in violation of Rule 1 of 
State Regulat-Lon No. 200 

The 1 i.censee has a prior record of payment of a fine to 
the Director in compromise in lj_eu of a suspension of thi.rty-tvJO 
days, on December 6, 1973, for sale to minors" 

The license will be suspended on the charge herein for 
forty-five days to which vlill be added an additional forty- five 
days by reason of the similar violation which occurred withi.n the 
past two years, ma1dng a total suspension of ninety days, with 
remission of eighteen days for the plea entered, leaving a net 
suspension of sevent.y-bm days .. 

The licensee has made application for the imposition of 
a fine in compromise in lieu of suspens"Lon, pursuant to the pro­
visions of Chapter 9 of the Laws of 1971.. This application is 
denied for the reason that an application by the within licensee 
had heretofore been granted in conjunction with the pr-Lor si.milar 
offense, which occurred vT-L th-Ln one year prior to the date of the 
within violation embraced by the subject charge .. 

Accordingly, it i.::, on this 2nd illy of August 1974, 

ORDERED that Plen:. T'Y Retail Consumption License C-29, 
4 C'C',,t=>n hv the Municipal C011 'Ll of the Township of Hayne to 
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Emersons Ltd. of Wayne, Inc., t/a Emersons Ltd. for premises 
1377 Route #23, Wayne, be and the same is hereby suspended for 
seventy-t,.Jo (72) days, commencing 3:00 a .. m. on \Afectnesday, August 14, 
1974 and term.i.nating 3:00 a., m., on Friday, October 25·, 1974. 

Leonard D. Ronco 
Director 

2. COURT DECISIONS -B1E!RSONS LTD. OF WAYNE, INC. - REFUSAL BY DIRECTOR 
TO ACCEPT FINE - AFFIRMED. 

IN THE MATTER OF DISCIPLINARY 
PROCEEDINGS AGAINST 

EMERSONS LTD. OF WAYNE, INC. 
t/a EMERSONS LTD. 
1377 Route #23 
Wayne, New Jersey 

Superior Court of New Jersey 
Appellate Division 

A-3556-73 

Submitted April 15, 1975 - Decided April 22, 1975. 

Before Judges Carton, Crane and Kole. 

on appeal from Order of the Director of the Division of 
Alcoholic Beverage Control. 

Messrs. Cahill, McCarthy and Hicks, attorneys for appellant 
(Mr. Gordon c. Strauss on the brief). 

Mr. William F. Hyland, Attorney General of New Jersey, attorney 
for Division of Alcoholic Beverage Control (Mr. David s. Piltzer, 
Deputy Attorney General, of counsel and on the brief). 

PER CURIAM 

(Appeal from the Director's decision in Re Emersons Ltd. of Wayne, Inc. 
Bulletin 2186, Item 1. Director affirmed. Opinion not approved 
for publication by Court Committee on Opinions). 
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3. APPELLATE DECISIONS ALICE G. TOWNSEND, INC. v. ORANGE. 

Alice Ge To,~send$ Inc~ , 

Appellant, 

Municipal Board of Alcohol 
.Beverage Control of the 
of Orange., 

Respondent .. 
- - - - -

) 

) 

) 
On Appeal 

CONCLUSIONS· 
) and 

ORDER 
) 

) 

Anthony J .. Iuliani, Esq., , Attorney for Appellant 
Beninati & LaMorte, Esqs .. , by Frank A .. LaMorte, Esq.,, Attorneys 

for Respondent 

BY THE DIRECTOR: 

The Hearer has filed the following report herein: 

This is an appeal from the action of the Municipal 
Board of Alcoholic Beyerage Control of the City of Orange (herein­
after Board) which, on J"uly 1?, 1974-, denied renewal of appellant• s 

- - Plenary Retail Consumption License C~ 17, for premises 48-50 North 
Center Street~ Orange .. 

Appellant contend.s that the Board's action was arbi tra,"\\'Y 
and , unreasonable in that its determination was contrary t? the weight 
of the ev-idence presented before it~ and there '\'ras no test~mony elici­
ted before the Board upon ·Hhich its decision. could be based.. The 
Board ansv1ered that its action had been based upon the pri?r record 
of appellant which constituted a nuJsance to the m'micipalJ.ty .. 

An appeal de !l.QYQ hearine was held ln this Division at 
which the parties had full opportun1ty to offer evidence and to 
cross-examine vri tnesses, pursuant to Rule 6 of State Hegulation 
No., 15.. However, in accordance with Rule 8 of State Regulation 
No., 15, transcripts of the hearings held by the Board \vere offered 
into ev-idence upon wh:tch the parties agreed to rely in lieu of the 
introduction of testimony~ 

Upon the filing of the appeal, the Director entered an 
order on July 2l+, 19'11+ extendtng appellant's license pending the 
return of a subsequent Order to Show Cause respecting a continuance 
of the license pending the termination of this .appeal., Subsequent 
thereto, the Director, on December 4, 1974 1) vacated the extension 
of appellant's license upon mot:ton of the Board's attorney.. Such 
motion was grounded on the occurrence of two subsequent incidents 
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within appellant's premises at which ~olice intervention was 
req~red. Rules 11 and 12 or State B•sulation No, 15' • 

.. 

. The record reveals that, at .a hearins on the atoNaaict 
motion, testimony was elicited ot .. ·Xaren Ooscanllo, Secret&J7' ot 
the Board. She acknowledged receipt o t approxima tel¥ twenty­
three police incident reports turniehed the Board br the local 
Police Department during 19?1~ 19?2, 19?3 and 19?~. Copies or 
such reports were made part or the record.~ 

· . At a subsequent hearing on motion, test:Lmon.y was . ' · .·.<<;.:L. 
received of Alice Townsend, owner ot the corporate stock or ap,.l•i;l.\1!:::'} 
larit corporation, who recounted a debili tat:Lns p~sical condi tlOil. ~·{\:.~r:'· 
existing tor a long period or time, which precluded her part1oi• ···:·t~~-:; 

• · · pation in the direct management ot the licensed premises.· . Sbt ·'·;·.ii~t:i 
. insisted that she had retained a competent starr 1 and the· ditt1• · ·; 

1
, ~';·f · 

• · cul't:l.es which had been encountered i~ the premises :resulted treat · 

'· .... '. 

.. )'' ' '• 

' ' •' 

"·· deterioration or the neighborhood in which the premises are 
located. 

· · The Board agreed to rely on the :Lntormat:Lon conta:Lne4 in 
.the police reports as the basis tor :1. ts determ:Lnat:Lon that the · 
.P.rem:Lses had become a nu:Leance and should no lonser be l:Lcenaect. . 

:·. · The reports or the police aa ·au'bm:Ltte4 'b1 the Boarct mer 
... ·.be 'br:Lefl1 ou~:Lned as tollowsa ·. . . · · 

•, 0\' 

gase NQe 

. November· 25', 19?~ 20990 

. ' 
. November 10, 197~ 

October 1 1 197~ · 

· .. June 23 1 197lt' 
'; i •, ... 

.rune 1 S, 191lt · 

January 2, , 
' '• 1\, ,, 

20023 

·'17326 

'10861. 

:101~S 

3098 

Assault and 'batterr Oft ... 
tamale. Barmaid re~eecl 
asa:Lstanoe • 

Pat ron w:L th we apoft 1 upOI\ ·! · 
barmaid • s call• patron ·• 
an ·ort-du~ Newark 
polio• ott:Loer. 

· · Patron oomp:La:l.nect wallet 
· m:Laa:Lna,. 

M&n'l'' aakld tor aaaia• 
tanoe :Ln e~eotinl ctiaorcterl? 
patron. 

·,. l&l'ttndtf NflUIItlcl &icl &I 
rounf men vanctal:l.aect the 
'bur a ar al &rm • 

. ·.·.·. D:l.aturbanoe • patron out .and 
· ". ... ·.· ·. hoap:l. tal:Lae4 • man. apr .· 

, :· . called police. . · . · 
. ' . . 

·.· l'emale patron beaten 'by' · · 
.'.other tem&le •. ·· ·. . .. · 

. ' ,.: :.: . \I ;.'(·,},!, :: .;.:,;~:!':· ... •.• .. , .... : ·;, ' ' . ' 
,•,I,', ':,1 ' 
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December 11 9 1973 

November 11 9 1973 

Octob~r 12, 1973 

August 6, 1973 

June 2, 1973 

February 8, 1973 

February 2, 1973 

Januar.r 31, 1973 

January 18, 1973 

March 8, 1972 

July 18' 1972 

November 1, 1972 

November 1 , 1972 

November 1 , 1972 

November 26, 1972 

December 9, 1971 

November 7, 1971 

21064 

19270 

17470 

13195 

8914 

200? 

1723 

01553 

905 

4422 

11283 

17715 

1?727 

17727 

19009 

18062 

PAGE 5. 

Patron mugged on exterior 
by other patron's accom­
plice. 

Patron knifed .. manager 
called police. 

Patron entered with 
. shotgun. 

Fight - barmaid called 
police. 

Fight - patron hit with 
bottle. 

Disturbance. 

Fight. 

Female patron assaulted. 

Female patron struck -
hospitalized. 

Manager asked eviction 
or unruly patron. 

Barmaid asked ejection 
or drunken patron. 

Bartender re~uested aid 
to quell disturbance. 

Disturb~nce - S~le ot 
narcotics to police 
informer. 

Sergeant vice a~uad 
reported premiaee aa 
aaaembly place tor nar­
cotioa uaera gnd aellera 

Patron aaaaulted • 
h.o a pi tali me d. 

Disturbance • call tor 
aid by manager .. ended 
prior to police arrival 

Injured patron taken to 
hospital on ~all of 
barmaid. 
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cally, that the first three 
to the Board's denial of 

d however, because the Director 
ion of the license term 

thi incidents set forth 
d their inclusion in 
preceding the denial date 

ion of apnellant' s premises 

d that th.e incideJ{lt described ·as 
and identi d as Case No,, 3098 was 

Divis 1 following disciplinary 
cense which action was 

contends that, in addition to the 
quent to the Board's 

J. une 30 , 19'73 ~ the date ·of renewal 
d, excluded from consideration. 

license, the Board absolved appel­
as maintaining a nuisance"' 

other h.and asserted that it was the 
mina d ln its determination that 

ance; and that tr1e Board 1 s grant of 
tb.en ;jus ed ln that appellant 9 s 

ne 

is: does appellantvs 
Board's action in 

did the Board act reasonably 
in its determination? 

IL cJJ.d not vtolate any State 
licensees and use of licensed 

proceecUngs \vere instituted by 
en a more satisfactory pro­

.~-luch proceedings upon specific 
to renevr on an adjudicated record .. 
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s in the operation of the 
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In a matter parallel with R,.B •.. <%.W .. Coruora~:fpn, sup:r:~, 
the Director held: 

"Thus, in this matter, entirely apart from the con­
sideration as to appellant's culpability for the deleterious 
conditions which surrounded this establishment, the broad 
question posed before the Council on the subject applica­
tion for renewal, was whether, in the light of all of the 
surrounding circumstances and conditions, it was good for 
North Caldwell and the neighborhood involved, for this 
tavern to continue to exist at this particular location at 
all. The objective judgment of the Council was that its 
continuance would not serve the public interest and the 
immediate neighborhood." D•Ambo~q_V.t .North Qg!qwel!, 
Bulletin 1922, Item lo 

The ultimate question presented by the record in this appeal, 
there fore, is one of fact.. Notwithstanding the ~ .!12.YQ. character of 
appeal, the Director in his determination of the issues, should 
affirm where there is competent evidence in the record to support 
the conclusion of the local issuing authority. ~qjtaue:r:_v .. Qommis-

. sioner of Imm\gratiol'l;, 273 u.s. 103, 106.. The primary responsi ... 
bility in the first instance, for enforcement of laws pertaining 
to retail licensees rests upon the municipality. ~§nedetti X• 
T~nton, 35 N.J. Super. 30 {App. Div. 195?); ~h Liauors v, Div. 
of Alcoholic Bevez:gge, .Qontrol, 33 N.J"" Super .. 598 (App, Div. 1955). 

Whether a license should be renewed rests within the sound 
discretion of the local issuing authority and, upon review, its 
determination should not be disturbed unless the evidence indicates 
a clear abuse of that discretion.. 2~ Club v .. Ne\..rark, 73 N.J .. 
Super. 15 (App. Div .. 1962); Nordco,3 N.J. Super .... 277 (App. Div. 
1957). To sustain the Board's denial, all that need be established 
is that the Board was reasonably persuaded that the renewal of 
the license would be contrary to the public interesto .§ham'.~ 
Lodg~ 1 IqcLv2 .~§~ewoog, Bulletin 1842, Item 1. The determinative 
consideration is the public interest in the creation or continuance 
of the licensed operation. Blanc~ v9 Magnqlis, 38 NeJ. 484 (1962). 

The Director's function on appeal is not to substitute 
his personal judgment for that of the local issuing authority, but 
merely to determine 'o~hether reasonable cause exists for its 
opinion and, if so, to affirm, irrespective of his O\ffi personal 
view. Fanwooq v, Rocco, 59 N.J. Super. 306 (App .. Div. 1960). 
The privilege of selling alcoholic beverages at .retail, which is 
granted to the few and denied to the many must be exercised in 
the public interest. Paul v. Glouces~er..Qquntz, '5o N.J.L. 585. 

In evaluating the totality of the evidence presented 
herein and the argument of counsel, I find that the action of the 
Board was neither unreasonable nor arbitrary, but~ on the contrary~ 
resulted from a conscientious review of appellant's record. 
Applying the test as set forth in LY:Ol![i ~ar.:rn~ •.r,q.v;em ~.nee v .. 
Newark, 55 N.J. 292 (1970), i"e., Did the decision of the localBoard 
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represent a reasonable exercise of discretion on the basis of 
the evidence presented? It is quite apparent that the response 
is in the affirmative. 

It is, therefore, concluded that appellant has not met 
the burden imposed upon it under Rule 6 of State Regulation No. 1' 
requiring that it establish that the action of the Board was 
erroneous and should be reversed. Hence, I recommend that the 
action of the Board be affirmed, and the appeal be dismissed. 

Conclusions and Ordei 

Written exceptions to the Hearer's report were filed 
pursuant to Rule 14 of State Regulation No. 15. 

In its exceptions the appellant contends that it should 
be afforded an opportunity to negotiate and obtain a person-to­
person transfer of the license. Under the facts and circumstances 
herein, this contention lacks merit, and,indeed, has no judicial 
support. 

Under the doctrine of blons Farms Tavern Inc, v. Newark, 
sunrq, unless the Board's action is manifestly unreasonable and 
arbitrary, the Director must affirm. Furthermore, as was pointed 
out in Nordco v, State, 43 N.J. Super. 277 (App. Div. 1957) 
(where appellant argued,that it should be "afforded a reasonable 
opportunity to transfer its license and realize on the good-will 
built up by it in connection with the place '"here the facility 
was located") there was no ''abuse of discretion in refusing to 
allow transfer of license so as to permit realization of good-will 
by vendee under contract to continue the business at the same 
location." This principle is particularly ap-plicable since, as 
in the matter .2.1!12 .iudiCEt, the tavern constituted a "trouble spot" .. 

Thus, having carefully considered the transcripts of 
testimony, the exhibits~ the Hearer's report and the exceptions 
filed thereto which I find lacking in merit, I concur in the 
findings and recommendations of the Hearer and adopt them as my 
conclusions hereino 

Accordingly, it is, on this 23rd day of April 1975, 

ORDERED that the action of the Board be and the same 
is hereby affirmed, and the appeal herein be and is hereby 
dismissed. 

Leonard D. Ronco 
Director 
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4. APPELLATE DECISIONS DANNY'S' LOUNGE, INC. v. PATERSON. 

Danny' s k>unge , Inc • 
t/a Danny's Lounge, 

Appellant, 

v. 

Board of Alcoholic 
Control for the City of 
Paterson, 

Respondent. 

) 

) 

) 
On Appeal 

CONCLUSIONS 
) AND 

) ORDER 

) 

'Carmen ., 
Joseph A. LaCava 

- _) 
q .. , Attorney for Appellant 

., by Ralph L- DeLuccia, Esq,, 
sponde11t .. 

Attorneys 

BY THE DIRECTOR: 

The r filed the following report herein& 

This appe challenges the determination or the responchtnt 
Board of Alcoholic Control of the City or Paterson 
which, by resolution November 141 1974, revokfld &ppellant'a 
plenary ret consumption license, etreotive November 16, 197~ 
after find:tng it guilty the f'olJowinl!l: oharscuu 

" ( 1 ) 
and 
que 
mi 
si 

(3> 
surra 
tor the 
C-161+ 

'. 197.1, you allowed, permitted 
exeout of a~lse polioo 

containing false! trnudultU'lt and 
s and/or s gnntures in that tho 

are not those or the officers so 
of N.J,S.A, 11·2~. 

1 ! you allowed, permitted 
on or and the tilin~ on 

ion tor the t :r11U'Hi3t' er 
ion License 0·16~ contain= 
misleadin~ statements an~/ 
signatures thereon are not 

indioatedf in vio~ation or 
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statements and/or signatures in that the signatures 
thereon are not those of the officers so indicated; 
in violation of N.J.s.A. 33:1-2,. 

(4) On June 29," 1972, you allo,.,red, permitted and 
suffered the execution and filing of an application 
for the transfer of Plenary Retail Consumption 
License C-164 containing false, fraudulent and mis• 
leading statements and/or signatures in that the 
signatures thereon are not those of the officers so 
indica~ed; in violation of N.J.S.A. 33:1-2,, 

(') On June 11, 1973, y,ou allowed, permitted and 
Suffered the execution and filing of an application 
for the renewal of Plenary Retail Consumption 
License C-164 containj.ng false, fraudulent and m:Ls ... 
leading statements and/or signatures in that the 
signatures thereon are not those of the officers so 
irtdicated; in violation of N.J.S.A. 33:1-2;, 

(6) On December 18, 1973, you allowed! permitted 
and suffered the execution of and the fi ing on 
January 3, 1974 of an application for the transfer 
of Plenary Retail Consumption License C-164 conta:Ln:Lns 
false, fraudulent and misleading statements and/ or 

·signatures in that the signatures thereon are not 
those of the officers so indicated; in violation ot 
N.J.S.A. 33&1•2;, . 

su~~~re~nt~~=x~~uii~~,~~uf~}i~~egr ~r:;~i~~at2~n 
for the renewal o:f Plenary Retail Consumption 1-~:Lcutnae 
c .. 164 containing :false, :fraudulent and m:LsltUl,dins 
statements and/or signatures in that the sigru~.turtUJ 
thereon are not those of the officers indicated' 
in violation o:f N.J,S.Ae 3311·2;, 11 

In its petition or appeal, ~ppe ant oontenae that the 
said action was erroneous and asm.:inst we:i~ht the ev1derHH~ ~ 
and that the penalty imposed was too 1 , 

In ts answer, respondent denied the oub ~t:ive 
contention• or the petition or appeal, 

Upon the filin~ or the appeal, order dated Novembor,1'~ 
1974, was entered by the Director stayinl tho erroet or 
respondent's order or revooation pendins the doterminat1on or 
this appeal. 

The appeal was heard ~ ~ ~urusant Rule 6 of 
State Regulation No. 1;, The ltenographio tr~soript of the 
hearing below was submitted in aooordanoo with Rule 8 ot 
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State Regulation No. 15. Thts was supplemented by testimony 
at this hearing and by several exhibits which were received 
in evidence. 

At the hearing held by the Board, seven documents were 
offered in evidence and, in the order that they were received 

PAGI!; 11. 

in evidence, they corresponded w±th the seven charges preferred 
against appellant. 

It is undisputed that, in the year 1971, David Miller, 
an accountant, prepared the incorporation papers for the 
corporate appellant wherein he designated Rose Riccardi as a 
98 percent stockholder, himself as the holder of one share and 
his wife.t. Bertha Miller as the holder of the remaining one 
share. ~ach were listed as directors of the corporation at 
that time. 

In the first exhibit, which~ referred to in Charge 
( 1) as the police questionnaire, the signatures which purport 
to be those of rlose Riccardi, David Miller and Bertha Miller 
appear thereon. 

The six succeeding exhibits are applications for either 
a transfer of license or renewal thereof, and are specifically 
referred to m the remaining charges under consideration herein. 
Bertha MilJ.er is referred to in each as the secretary of the 
appellant corporation, and a signature which purports to be 
hers appears on each. Also, in these exhibits, David Miller 
is listed as the treasurer of the corporate appellant and a 
signature which purports to be his· appears on some of these 
exhibits. 

In substantiation of the charge, Bertha Miller testified 
that she signed the original certificate of incorporation 
because she had worked part time for her husband for 34 years. 
However, she. had no knowledge that she had been named secretary 
.of the corporation, nor did she ever consent to being named 
secretary. 

Additionally, she avers that the signatures \vhich 
appear to be that of Bertha Miller on the police questionnaire 
and on the applications mentioned in the charges herein are 
not her signatures, nor did she ever authorize anyone to 
affix her signature to those documents .. 

Subsequent to the incorporation, she never had 
anything to do with the books or records of the corporation, 
nor did she ever see them. 

David Miller testified that, after the original 
incorporation papers \•Tere dravm in 1971? he vms not requested 
to perform any accounting or other serv1ces for appellant corp­

·oTation. He assumed that appellant had retained another 
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accountant because of the distance between his office and 
appellant's premises. At no time did he affix· his signature 
on any of the documents where his purported signature 
appears, nor did he ever authorize anyone to affix his 
signature on any~ument. He was not aware that he was 
designated treasurer of the appellant corporation, nor did 
he ever give his consent thereto. He never acted in the 
capacity of treasurer of the corporate appellant or in any 
other capacity .. 

In defense of the charges, Danny Riccardo, husband of 
Rose Riccardo, testified that .upon the recommendation of a 
third party, he contacted Davld Miller by telephone, and, as 
a result of the telephone conversation Miller, formed the 
appellant corporation. 

The questioning of Riccardo, then revealed the following: 

"Q Did you have a conversation after the corp­
oration was formed with Mr. Miller with reference 
to certain items having to do with the City of 
Paterson and Danny's Inc.? 

A Mhen we got the corporation papers back from 
Trenton which then had to be filed with the 
Excise Board in Paterso·n, when my wife went down 
after the application, it had on there that the 
president and secretary and treasurer had to sign 
their names to it. So I called Mr. Miller up and 
he said to me, and in fact, he told me and he told 
my wife, that they only had one percent and to do 
anything that has to be signed as far as the tavern 
is concerned -- sign it. 

Q Did you in fact sign certain documents? 

A Right from the very first beginning. 

Q Hhich documents contained the name David Miller 
and also Bertha Miller? 

A Yes , sir .. " 

Rj_ccardo did not meet with Hiller or his \vife, 
personally, until the night of the hearing before the Board. 
He asserted that Miller told him that he could sign his 
(Miller's) name and his (Miller's) wife's name. Bertha Miller 
did not, personally, authorize him to sign his name. 

Riccardo conceded that he affixed the signatures of both 
Millers on all of the forms including the police form and 
reiterated that he had received authorization from Miller to do so. 
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At the hearing de DQVQ, David Miller was called as a 
rebuttal \vitness.. He testified that he did not personally 
meet Riccardo until the time of the hearing held 'by the 
Board to consider the subject charges. His entire dealings 
with Riccardo was by means of telephonic conversation. At 
no time did Riccardo indicate to him that he desired to use 
his and his \vife' s names as officers of the corporation, nor 
did he ever grant such authorization. He never authorized 
Riccardo to use or sign his name to any document indicating 
that he was an officer of appellant corporation. 

He first became a\vare that his and his wife's names 
were being used when it was called to his attention that their 
names appeared in a legal notice published in a local newspaper. 

Although he and his wife were listed as ovming one 
percent.of stock each, no shares were actually issued to them. 

In sum, appellant argued (1) that Riccardo had 
authorization to sign the names of Bertha and David Miller, 
and the fact that the signatures were affixed to numerous 
documents over a period of several years conclusively indicates 
that there \vas no intent to deceive; and (2) that under the 
circumstances, the penalty of revocation was too s·evere. 

In arriving at a determination of the first issue raised 
by appellant, I observe, preliminarily, that we are dealing 
with a purely disctplinary action and that such proceedings 
are civil in nature and not eriminal. [ravis v, Hock, 137 
N.J.L. 252 (Sup. Ct. 1948); In re Schneider, 12,N.J. Super 
449 (App. Div. 1951). Thus, the Board was required to 
establish its case by a fair preponderance of the believable 
evidence only. ~utL~~.o~~ Tavern v, Divt of Alcoho~ig Bev. 
QontrQl, 20 N.J. 373 ( 1956); Hornaue,:r ~i V-!l..-9f Alcoho].~Q 
~ey, Control, 4o N.J. Super. 5o1, 503 ~1956). In other words, 
the finding must be based upon a reasonable certainty as to 
the probabilities arising from a fair consideration of the 
evidence. 32A C .J .s. ;§.yidence, :sec. 1042. It is axiomatic 
that evidence, to be believed, must not only proceed from the 
mouths of credible \vitnesses but must be credible in itself, 
and must be such as common experience and observation of 
mankind can approve as probable in the circumstances. ppagnuol0 
y,. Bonnet, 16 N.J. 546 ( 1946); Gallo v., Gallo, 66 N.J. Super 
1 (App. Div. 1961). 

I have carefully examined and analyzed the testimony 
of Bertha Miller, David Miller and of Danny Riccardo who 
testified at the hearing held by the Board. Additionally, 
I have had the benefit of hearing the testimony of David 
Miller at the ~ ~ hearing. 
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Since there was a sharp conflict in 'the testimony 
adduced before the board, it became the duty of the Board to 
evaluate the testimony, after observing the demea~or of the 
witnesses, assessing the interest of each witness to the 
outcome of the proceeding, and giving weight to such testimony 
as is found credible. 

It is apparent that the Board found the testimony of 
the witnesses called by it to be believable in the circ1~stances 
and not improperly motivated. It is my view and I find t.hat 
the testimony of the Hillers to the effect that they never 
authorized Riccardo to sign their names on any of the documents 
mentioned in the charges is fully credible. It does violence 
to the common experience of mankind, that an individual who has 
been an accountant for many years, would give blanket oral 
authorityto a-~ whom he had never met personally to sign 
his and his wife's names to various documents and vdth no 
limitation of the duration of the allegedruthorization. 

The burden of establishing that the Board acted erroneously 
and in an abuse of its discretion is upon the appellant. The 
ultimate test in these matters is one of reasonableness on 
the part of the Board. Or, to put it another way: could the 
members of the Board, as reasonable men, acting reasonably, 
have come to their determination based upon the evidence 
presented. Apparently the Board felt that the believable 
evidence established the truth of the charge. The Director 
should not reverse unless he finds as a fact that there was 
a clear abuse of discretion or unwarranted finding of fact or 
mistake of law by the Council. Nordco, Inc@. y:, State. 43 
N.J. Super. 277 (App. Div. 1957). Cf •. ~n Bergen County 
Retail Liquor Stores A§s 1n ~ HoDokeq, 135 N.J.L. 502; 
Cf. Lyons Farms Tayern v. hjiw~rk, 55 N.J. 292 (1970). 

ll· 
Appellant contends that 'the penalty of revocation of 

license was excessive. 

A liquor license is a privilege. Ma~za v~ Cavicchis, 
15 N.J. 498 (1954). The privilege of selling alcoholic 
beverages at retail, which is granted to the few and denied 
to the many, must be exercised in the public interest. Pa~ 
Y. G1ouc~ster County, 50 N.J.L. 585 (1888). The control of 
that privilege is vested in the issuing authority& 

"In the exercise of that power, the Legislature 
invested the local issuing authority (Council) with 
the power to suspend o~ revoke licenses, after 
hearing, for certain enumer~ted violations including 
violation of the law or of State or local regulations. 
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R.S. 33:1-31. The penalty to be imposed in disciplinary 
proceedings instituted by a local issuing authority 
rests within its sound discretion, in the first 
instance, and the power of the Director to reduce 
it on appeal should be exercised only where such 
penalty- is manifestly unrea<Sonable and clearly excessive." 

,Mg_g_~.kB-Y-~. ;EJJ.zJipeth, Bulletin 1?46, Item 1; ,!3,!3nedet.t1 y,. 
TrentoB, Bulletin 1040? Item 11 aff'd 35 N.J. Super 30 (App. 
Di V. 1955) ; fuJ,rrj.SOJ:L .}'l'.l.D~ •. and. L_ig}lo;r_ Co ..,,_:,Inc..-~ V. Harri san, 
Bulletin 1296, Item 2; Fe],_d]nan_ v.. Iryington, Bulletin 21 j, 
Item 2, aff 1 d (App. Div. 19?~), opinion not approved for 
publication. 

I conc1ude that, under the facts herein, involving as 
it does, a fraudulent misrepresentation of a substantial 
nature, the penalty of revocation is not manifestly excessive 
and unreasonable. •. ~. 

ill· 
Furthermore, I find that there is no evidence to show 

any improper motivation on the part of the Board or that it 
acted capriciously in reaching its determination. 

In sum, my examination of the facts and the applicable 
law generates no doubt whatsoever that the charge was 
established by a preponderance of the believable evidence. 
I conclude, therefore, that appellant has failed to sustain 
the burden of establishing that the Board's action was erroneous 
and against the weight of the evidence, as required by Rule 6 
of State Regulation No. 15. 

It is, accordingly, recommended that the action of the 
Board be affirmed, the appeal be dismissed, and the order of 
the Director staying the Board's action pending determination 
of this appeal be vacated. 

9onclusions and Otder 

Written exceptions to the Hearer's report with supportive 
argument were filed by appellant herein pursuant to Rule 14 
of State Regulation No .. 15. No answer to the sai'd exceptions 
was filed by the respondent$ 

Having carefully considered the entire matter herein, 
including the transcript of the testimony, the exhibits, the 
Hearer's report, and the exceptions filed with respect thereto 
which I find to be lacking in merit, I concur in the findings 
and the recommendations of the He~rer and adopt them as my 
conclusions herein. 
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Accordingly, it is, on this 16th day of April 1975, 

ORDERED that the action of the Board be and the same is 
hereby affirmed, and the appeal herein be and th~ same is 
hereby dismissed; and it is further 

ORDERED that the order dated November 15, 1974, staying 
the revocation of appellant's license pending the determination 
of this appeal be and the same is hereby vacated; and it is 
further 

ORDERED that Plenary Retail Consumption License C-164, 
issued by the Board of Alcoholic Beverage Control for the 
City of Paterson to Danny's Lounge, Inc., t/a Danny's Lounge 
for premises 791 Main Street, Paterson, be and the s~e is 
hereby revoked, effective immediately. 

~'nA:-~~~ "'Leonard b. Ronco 
Director 


