STATE OF NEW JERSEY.
The State of New Jersey, to our Justices of our Supreme Court of Judicature, Greeting.

Because in the record and proceedings, and also in the giving of
judgment in a certain plaint, which was in our Court before you,
between John Den, plaintiff, on the demise of Henry Cotheal and

(L. s.) David Cotheal, and Jeremiah W. Blydenburgh;  Julianna Blyden-
burgh, Elizabeth R. Blydenburgh and Julianna Blydenburgh,
defendants, in a plea of trespass and ejectment, manifest error hath

intervened to the great damage of the said defendants, as by their complaint we are
informed : we, being willing that the error, if any there be, should in due manner be cor-
rected, and full and speedy justice done to the parties aforesaid in this behalf, do command
you, that if judgment be thereupon given, then you send to us, distinctly and openly, under
your seal, the record and proceedings aforesaid, with all things touching the same; together
with this writ, so that we may have the same before our Court of Errors and Appeals, in the
last resort in all causes, at Trenton, on the third Tuesday of January instant; that the
record and proceedings aforesaid being inspected, we may further cause to be done thereupon
for correcting that error, what of right and according to law ought to be done.
¥ Witness, his Honor, Oliver S. Halsted, Chancellor of our said State, at
Trenton aforesaid, the tenth day of January, in the year of our Lord,
one thousand eight hundred and forty-eight.
SAMUEL R. GUMMERE, Clerk.
JeremiaH W. BLYDENBURGH,
JuLiaNNA BLYDENBURGH,
Evrizasera R. BLYDENBURGH,
:JULIANNA BLYDENBURGH,
Plaintiffs in Error in person.

The answer of the Justices of the Supreme Court of New Jersey within named—the
record and proceedings whereof mention is within made, with all things touching and con-
cerning the same, we do certify to the Court of Errors and Appeals, in a certain schedule to

this writ annexed, as within we are commanded.
HENRY W. GREEN.

(ENDORSEMENT.)

N. J. COURT OF ERRORS AND APPEALS.

J. W. BLYDENBURGH, )

JULIANNA BLYDENBURGH,

ELIZABETH R. BLYDENBURGH, and

JULIANNA BLYDENBURGH, SEx. Writ of Error to the Justices of the
V. Supreme Court.

JOHN DEM, ex dem.,

HENRY COTHEAL, and

DAVID COTHEAL.

Returnable the third Tuesday of January, 1848. Plaintiffs in person.
Presented in open court, and return ordered, January 11, 1848.
N HENRY W. GREEN, Chief Justice.

Filed, January 20, 1848.
; . - CHARLES G. McCHESNEY, Clerk.
A true copy of the Writ of Error and Return, April 12, 1848. }
CHARLES G. McCHESNEY, Clerk,
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NEW JERSEY SUPREME COURT:

As yet of the Term of July, in the year of our Lord, one thousand eight hundred and forty sever.

Witness, HENRY W. GREEN, Esaq.; Chief Justice. |
JAMES WILSON Clerk.
MIDDLESEX COUNTY, ss. ]

Joun DEN puts in his place William H. Leupp, his attorney, against Jeremiah W.
Blydenhurgh, Julianna Blydenburgh, Eliza Blydenburgh and Julianna Blydenburgh, in a
plea of trespass and ejectment. :

Middlesex, to wit:—Jeremiah W. Blydenburgh, Julianna Blydenburgh, Eliza Blyden-
burgh and Julianna Blydenburgh, put in their place Robert Adrian, their attorney, at the
suit of John Den, in a plea of trespass and ejectment. ]

Middlesex County, ss:—John Den complains of Jeremiah W. Blydenburgh, Julianna
Blydenburgh, Eliza Blydenburgh and Julianna Blydenburgh, in the custody of the Sheriff
of ‘the County of Middlesex, for this, to wit: That, whereas Henry Cotheal and Dayid
Cotheal, on the first day of May, in the year of our Lord, one thousand eight hundred and
forty-seven, at South Amboy, in the County of Middlesex, had demised, sett and to farm
let to the aforesaid John Den, two messuages, two tenements, two barns, two orchards, one
garden, one hundred and fifty acres of arable land, one hundred and fifty acres of pasture
land, one hundred and fifty acres of meadow land, and one hundred and fifty acres of wood
land, with their appurtenances, situate, lying and being in the township of South Amboy,
in the county aforesaid, now or late in the tenure or occupation of Jeremiah W. Blyden-
burgh and Julianna Blydenburgh, to have and hold the tenements aforesaid, with the ap-
purtenances, unto the said John Den and his assigns, from the first day of May aforesaid,
for, during, and until the full end and term of ten years; thence next ensuing, and fully to
be completed and ended, by virtue of which demise the said John Den entered into the
tenements aforesaid, with the appurtenances, and was thereof possessed until the said
Jeremiah W. Blydenburgh, Julianna Blydenburgh; Eliza Blydenburgh and Julianna Bly-
denburgh, on the second day of the same month of May, with force and arms, &c., entered
on the tenements aforesaid, with the appurtenances, in‘and upon the possession of the said
John Den, and ejected, drove out, and removed the said John Den from his said farm, his
said term not being yet ended ; and kept out and still keeps out the said John Den, so
ejected, drove out and removed from his said possession, and then and there did other inju-
ries to the said John Den, against the peace of this State, and to the damage of the said
John Den, five hundred dollars; and therefore he brings suit, &c. And the said Jeremiah
W., Julianna, Eliza and Julianna Blydenburgh, by R. Adrian, their attorney, come and de-
fend the force and injury, when, &c., and say that they are not guilty of the trespass and eject-
ment above laid to their charge, in manner and form as the said John Den hath above thereof
complained against them; and of this they put themselves upon the country, and the said
John Den doth so likewise. Therefore, let a jury thereupon come before the Chief Justice
or some other Justice of the Supreme Court of the State of New Jersey, at a Circuit Court
to be holden at New Brunswick, in and for the County of Middlesex, on the second
Tuesday of December, in the year of our Lord, eighteen hundred and forty-seven, by
whom, &c. ; and the same day is given to the parties aforesaid, then, &c. And now at this
day, to wit, the first Tuesday in Jganuary, in the year of our Lord, eighteen hundred and
forty-eight, before our said Supreme Court at Trenton, come the plaintiffs by their attorney
aforesaid, and the said Justice before whom, &c., having sent hither his record, had before
him, in these words to wit : ¢ :

Afterwards, to wit, on the fourteenth day of December, in the year of our Lord, eighteen
hundred and forty-seven, at a Circuit Court held at New Brunswick, in and for the County
of Middlesex, by the Hon. James S. Nevius, one of the Justices of the Supreme Court of
Judicature of the State of New Jersey, came the said John Den and the said Jeremiah W.
Blydenburgh, Julianna Blydenburgh, Eliza Blydenburgh and Julianna Blydenburgh, by
their aforesaid respective attorneys, and the jurors of the jury whereof, &c., being sum-
moned, also come, who being duly elected, tried and sworn to speak-the truth of the
matters within contained, on their oath say, that the said Jeremiah W. Blydenburgh,
Julianna Blydenburgh, Eliza Blydenburgh and Julianna Blydenburgh, are guilty of the
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trespass and ejectment within laid to their charge, in manner and form as the said John
Den has within complained against them; and they assess the damages of the said
John Den, on occasion of the trespass and ejectment aforesaid, over and above his costs
and charges by him about his suit, in this behalf expended, to six cents, and for those costs
and charges, to six cents.

Therefore, it is considered that the said John Den do recover against the said Jeremiah
W. Blydenburgh, Julianna Blydenburgh, Eliza Blydenburgh and Julianna Blydenburgh,
his said term yet to come of and in the tenements aforesaid, with the appurtenances,
together with his damages to six cents, by the jurors, in form aforesaid found, and also
sixty dollars and eighteen cents for his costs and charges by the said Court, now here ad-
judged of increase to the said John Den and with his assent; and hereupon the said John
Den prays the writ of the State of New Jersey to be directed to the Sheriff of the County
of Middlesex aforesaid, to cause him to have possession of his said term yet to come of and
in the tenements aforesaid, with the appurtenances, and it is granted to him returnable, &c.
Judgment signed this fourth day of January, in the year of our Lord one thousand eight

hundred and forty-eight.
HENRY W. GREEN.

I, James Wilson, Clerk of the Supreme Court of New Jersey, do hereby certify, that the
foregoing is a true transcript, from the record, of the judgment and proceedings in the
above stated cause.

Witness my hand and seal, of the said Court at Trenton, this fifteenth day of
(L.S.)  January, A. D., eighteen hundred and forty-eight.
J. WILSON, Clerk.

IN THE COURT OF ERRORS AND APPEALS.

JEREMIAH W. BLYDENBURGH, JULIANNA BLYDENBURGH, ELIZABETH R.
BLYDENBURGH, JULIANNA BLYDENBURGH, Sex., vs. JOHN DEN, on the demise
of HENRY COTHEAL and DAVID COTHEAL.

Afterwards, to wit, on this same term of January, one thousand eight hundred and
Forty-eight, before the Justices of the said Court of Errors and Appeals of the State of
New Jersey, at the State House in the city of Trenton ; come the said Jeremiah W. Bly-
denburgh, Juliana Blydenburgh, Elizabeth R. Blydenburgh, and Juliana Blydenburgh,
Senior, Plaintiffs in Error, in proper person, and say ; that in the Record and proceedings
aforesaid, and also in giving the judgment aforesaid, there is manifest Error in this, to wit.

_That by the Record aforesaid it appears, that the judgment aforesaid, in form aforesaid
given, was given for the said John Den on the Demise of the said Henry Cotheal and David
Cotheal, against the said Jeremiah W. Blydenburgh, Juliana Blydenburgh, Elizabeth R.
Blydenburgh, and Juliana Blydenburgh, senior, whereas, by the law of the land, the said
Judgment ought to have been given for the said Jeremiah Blydenburgh, Juliana Blyden-
burgh, Elizabeth R. Blydenburgh, and Juliana Blydenburgh, Senior, against the said John
Den on the Demise of the said Henry Cotheal and David Cotheal.

There is also Error in this, to wit, that by the Record aforesaid it appears that on the
Trial of the issue joined in this cause at a Circuit Court, held in and for the county of Mid-
dlesex, on the 20th day of December, in the year One Thousand Eight Hundred and
Forty-seven, a general and absolute verdict was given for the said John Den on the demise
aforesaid, against the said Plaintiffs in Error, and that no points were reserved for, and such
verdict was in no way taken subject to the opinion of said Supreme Court; nevertheless,in truth
and in fact, at the said Trial of the issue aforesaid, the points hereinafter mentioned were
taken and said verdict given subject to the opinion of said Supreme Court thereon, and
generally the proceedings following were had.

. The said John Den on the demise aforesaid, by his said counsel, introduced and offered
in evidence. : :

First. The record of a certain deed, dated the day of A. D., 1847, made
by John S. Blauvelt, one of the masters of the Court: of Chancery of this State, reciting
the decree and execution hereinafter mentioned and the sale made in pursuanee thereof to




14]

said Henry and David, whereby was granted aud conveyed to said Henry and David the
premises aforesaid. : :

Second. The record of the proceedings in a certain suit in the Court of Chancery of the
State of New Jersey, wherein said Henry and David were complalnaqts, and said Jeremiah
Blydenburgh and Juliana Blydenburgh, Charles Wardsworth, Nathaniel Witheral, Barnaby
Hedge, and Obadiah Holmes, were defendants, which record, among other things, recited
a decree of foreclosure, made in said last mentioned cause, on the day of September, A.
D. 1845, by the Hon. Oliver S. Halstead, Chancellor of the State of New Jersey, and also
an order made by the said Chancellor, and dated on the 29th day of January, A. D. 1847,
which said order recited a decree made by this Court, on an appeal from the said Chancel-
lor’s decree to this Court, by said Jeremiah and Juliana, on the 28th day of said January,
1847, whereby the said Chancellor’s decree was in all things affirmed, which said order
directed that thereupon execution do issue immediately.

Thirdly. The execution issued by virtue of said order, and an endorsement thereon
showing the same to have been issued, and on the 9th day of February, A. D. 1847, to have
been received by the said Master in Chancery, to whom the same was directed ; and

Fourthly. Proved by Samuel Gordon, a witness, that the Plaintiffs in Error herein, were
then in possession of the premises aforesaid.

Whereupon said John Den, on the demise aforesaid, without offering or introducing any
other evidence, rested his said cause.

Whereupon said defendants, the plaintiffs in error, moved said Circuit Court to nonsuit
said plaintiffs, and made in support of their said motion, the points following, to wit :

First Point. That the defendants in error took no title by said Master’s Deed, on the sale
made, in pursuance of the said execution. Because

Said execution, as appeared by the record and evidence introduced, and the plaintifi’s own
showing, was issued within the term of ten entire days, exclusive of Sundays, after the ren-
dition of the decree of the Court of Errors, by virtue of which it issued to enforce said Chan-
cellor’s decree, thereby affirmed. And further, that it so likewise appeared that said Court
of Errors, was the highest court of law and equity, in said State.

For by the twenty-third section of the act of Congress of the United States, entitled ¢ an
act to establish the judicial courts of the [United States,” passed September 24, 1789, it is

rovided :
£ That a writ of erro, issued out of the Supreme Court of the United States, to any Circuit
Court thereof, shall be a supersedeas, and stay execution -in cases only where the writ of -
error shall be served in the manner therein prescribed, within ten days, Sundays exclusive,
after rendering the judgment or passing the decree complained of. Uutil the expiration of
which term of ten days, execution shall not issue in any case where a writ of error may be
a supersedeas.

That such writ of error may be a supersedeas in all cases in which it can be issued and
served, within the time and manner aforesaid. :

That such writ may be so issued and served, in all cases in which it may issue at all.

Hence, that it follows in all cases in which a Writ of Error may issue from said Supreme
Court of the United States to any Circuit Court thereof, no execution shall issue to enforce
the judgment or decree of such Circuit Court complained of, until the expiration of ten days
as aforesaid.

That by the twenty-fifth section of the same act, it is further provided, that in the cases
therein mentioned, the final judgment or decree in any suit in the highest court of law or
equity of a State in which a decision could be had, may be examined and reversed, or
affirmed in said Supreme Court of the United States upon a writ of Error, such writ being
issued as therein provided, in the same manner and under the same regulation ; and such
writ shall have the same effect as if the judgment or decree complained of had been ren-
dered or passed in any Circuit Court of the United States.

That said cause, wherein a decree was made as aforesaid in this Court, came within the
cases provided in said twenty-fifth section, and that in any case a writ of Error would lie
from the Supreme Court of the United States to this Court, to determine whether the judg-
ment or decree complained of came within the cases provided for in said twenty-fifth sec-
tion or not. : ;
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That since no execution could lawfully issue to enforce said decree of this Court, made
on the twenty-eighth day of January, 1847, until the expiration of the term of ten days
(Sundays exclusive) thereafter, and

That any such execution, and that under the sale made, by virtue whereof the said John
Den, on the demise aforesaid claimed, was such execution—was the process of a State Court,
which conflicted with a law of the United States, and therefore wholly void.

Second Point.—That even were said execution valid, and did said John Den, on the de-
mise aforesaid, become entitled by virtue of the sale made in pursuance of said execution,
to the title, which said Jeremiah W. Blydenburgh, Julianna Blydenburgh, Charles Wards-
worth, Nathaniel Wetheral, Barnabas Hedge and Obadiah Holmes, had, on the day of the
date of the mortgage in said foreclosure suit, wherein they were defendants mentioned
to premises aforesaid : that said defendants would not be entitled to recover against an
of the defendants, the plaintiffs in error, herein other than said Jeremiah W. B. and Juli-
anna, the possession of the said premises, because :

The said John Den, on the demise aforesaid, offered no evidence to show, and that it no
where appeared that the said Jeremiah, Julianna, Wardsworth, Wetheral, Hedge and Holmes
did, at the date of said mortgage, either occupy or hold said premises by good title thereto,
or that the defendants, plaintiffs in error, herein other than said Juliana and Jeremiah, that
is to say: said Elizabeth R.and Julianna, sen., might not have, and had not entered, or did
not then hold said premises by title, paramount to that which said defendants in said fore-

. closure suit, had at the date of the mortgage aforesaid, or might since then have acquired.

‘Whereupon said Circuit Judge refused to decide the said points raised by the said defen-
dants, plaintiffs in Error, and the nonsuit moved for thereon, but directed ‘that a verdict be
and the same was taken for the said John Den on the said demise subject to the opinion of
the said Supreme Court of New Jersey, on the points submitted by the defendants, now
plaintiffs in error, with leave to turn the same into a case made, or a bill of exceptions.

Nevertheless, there is no record, minute or reference to said proceedings, evidence, mo-
tion, ruling or points on said record ; therefore, in that there is manifest error.

There is also error in this, to wit: that upon said points reserved as aforesaid, a motion
was made before the justices of said Supreme Court, on the sixth day of January, in the
year eighteen hundred and forty-eight, by the plaintiffs in Error herein, for a rule on the said
John Den, on the demise aforesaid, to show cause why the judgment of the said Supreme
Court should not be rendered for the plaintiffs in Error, notwithstanding the verdict so taken
at said Circuit Court. That upon such motion for a rule, the verdict so taken at the Circuit
Court was admitted and argued by the counsel for the defendants in Error, as having been
taken subject to the opinion of the said Supreme Court, upon such motion for a nonsuit;
and the points by said defendants then submitted and reserved, which said points and their
reservation, and the fact that motion for a nonsuit was denied as aforesaid, were, on said
motion to the Supreme Court for the rule aforesaid, also admitted and argued by the counsel
for said defendants in Error, and said motion for a rule was thereupon by said Supreme Court
denied.

Yet, nevertheless, neither said points reserved as aforesaid, nor the proceedings at the
Circuit aforesaid, nor the said points and proceedings admitted and argued before said Su-
preme Court, any where appear in the record of said Court, returned to the said writ of
Error; nor that said motion for a rule was ever made, argued and admitted to be founded
on the said reserved points, and in that there is manifest error. Thereupon said plaintiffs
in Error pray a writ of the State of New Jersey to be directed to the Justices of the said
Supreme Court, to certify to the Judges of this Court the foregoing facts and proceedings.

And the said plaintiffs in Error pray, that the judgment aforesaid for the errors aforesaid,
and other errors in the record and proceedings aforesaid, may be reversed, annulled, and
altogether held for nothing ; and that the said plaintiffs in Error may be restored to all
things which they have lost by occasion of the said judgment.

JEREMIAH W. BLYDENBURGH,
JULIANNA BLYDENBURGH,

ELIZABETH R. BLYDENBURGH,
JULIANNA ,BLYDENBURGH, Sen.




(6]

NEW ‘JERSEY COURT OF ERRORS AND APPEALS

IN THE LAST RESORT IN ‘ALL CAUSES, &&.

JOHN DEN, ex dem. 1
HENRY COTHEAL, and
DAVID COTHEAL,

vs.
JEREMIAH. W, BLYDENBURGH, In Error.
JULIANNA BLYDENBURGH,
ELIZABETH R. BLYDENBURGH, and
JULIANNA BLYDENBURGH, Sex'r.

And the said John Den, by W. H. Leupp, his éitorriey, comes into Court and saith, that

there is no error either in the record and proceedings aforesaid, or in the giving the judg.
ment aforesaid ; and further, by way of protestation and denial, saith, that in truth and fact
the Justice before whom said trial was had, did not refuse to decide any. question made or
taken at said trial, as in the assignment of Errors in that behalf is alleged ; and the plain-
tiff aforesaid prays that the Court of Errors and Appeals, in the last resort, &c., may
proceed to examine as well the record and proceedings aforesaid, in the matters aforesaid
assigned for Error, and that the judgment aforesaid in for m aforesaid given, may be in all

things affirmed. s
W. H. LEUPP, -
APy of Def't'in Error.

NEW JERSEY:

John Den putsin his place W. H. Leupp, his attorney, against Jeremiah 'W. Blydenburgh,
Julianna Blydenburgh, Elizabeth R. Blydenburgh, and Julianna Blydenburgh,sén:, in"a’plea
of trespass and ejectment in Error, &c.

A 'true copy,
CHARLES ‘G. McCHESNEY, Clérk.

E



JUDGES STATEMENT.
SUPREME COURT, NEW JERSEY.

JOHN DEN, ex. dem. HENRY COTHEAL and DAVID COTHEAL, vs. JEREMIAH
W. BLYDENBURGH, JULIANA BLYDENBURGH, ELIZABETH R. BLYDEN-
BURGH, and JULTANA BLYDENBURGH, SEx.

The issue joined in this cause, came on to be tried, before a Circuit Court for the county
of Middlesex, on the 20th day of December, 1847. Whereupon :

The said John Den on the demise aforesaid, by his said counsel, introduced and offered
in evidence. :

First. The record of a certain deed, dated the 1st day of May, A. D., 1847, made
by John S. Blauvelt, one of the masters of the Court of Chancery of this State, reciting
the decree and execution hereinafter mentioned and the sale made in pursuanee thereof to
said Henry and David, whereby was granted aud conveyed to said Henry and David the
premises aforesaid.

Second. The record of the proceedings in a certain suit in the Court of Chancery of the
State of New Jersey, wherein said Henry and David were complainants, and said Jeremiah
Blydenburgh and Juliana Blydenburgh, Charles Wardsworth, Nathaniel Witheral, Barnaby
Hedge, and Obadiah Holmes, were defendants, which record, among other things, recited
a decree of foreclosure, made in said last mentioned cause, on the 16th day of September, A.
D. 1845, by the Hon. Oliver S. Halstead, Chancellor of the State of New Jersey, and also
an order made by the said Chancellor, and dated on the 29th day of January, A. D. 1847,
which said order recited a decree made by this Court, on an appeal from the said Chancel-
lor’s decree to this Court, by said Jeremiah and Juliana, on the 28th day of said January,
1847, whereby the said Chancellor’s decree was in all things affirmed, which said order
directed that thereupon execution do issue immediately.

Thirdly. The execution issued by virtue of said order, and an endorsement thereon
showing the same to have been issued, and on the 9th day of February, A. D. 1847, to have
been received by the said Master in Chancery, to whom the same was directed ; and

Fourthly. Proved by Samuel Gordon, a witness, that the Plaintiffs in Error herein, were
then in possession of the premises aforesaid.

Whereupon said John Den, on the demise aforesaid, without offering or introducing any
other evidence, rested his said cause. ‘

Whereupon said defendants, the plaintiffs in error, moved said Circuit Court to nonsuit
said plaintiffs, and made in support of their said motion, the points following, to wit :

First Point. That the defendants in error took no title by said Master’s Deed, on the sale
made, in pursuance of the said execution. Because

Said execution, as appeared by the record and evidence introduced, and the plaintift’s own
showing, was issued within the term of ten entire days, exclusive of Sundays, after the ren-
dition of the decree of the Court of Errors, by virtue of which it issued to enforce said Chan-
cellor’s decree, thereby affirmed. And further, that it so likewise appeared that said Court
of Errors, was the highest court of law and equity, in said State.

For by the twenty-third section of the act of Congress of the United States, entitled ¢ an
act to establish the judicial courts of the United States,”” passed September 24, 1789, it is

rovided :
. That a writ of errov, issued out of the Supreme Court of the United States, to any Circuit
Court thereof, shall be a supersedeas, and stay execution in cases only where the writ of
error shall be served in the manner therein prescribed, within ten days, Sundays exclusive,
after rendering the judgment or passing the decree complained of. Uutil the expiration of
which term of ten days, execution shall not issue in any case where a writ of error may be
a supefsedeas.
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That such writ of error may be a supersedeas in all cases in which it can be issued and
served, within the time and manner aforesaid. :

That such writ may be so issued and served, in all cases in which it may issue at all.

Hence, that it follows in all cases in which aJWrit of Error may issue from said Supreme
Court of the United States to any Circuit Court thereof, no execution shall issue fo enforce
the judgment or decree of such Circuit Court complained of, until the expiration of ten days
as aforesaid.

That by the twenty-fifth section of the same act, it is further provided, that in the cases
therein mentioned, the final judgment or decree in any suit in the highest court of law or
equity of a State in which a decision could be had, may be examined and reversed, or
affirmed in said Supreme Court of the United States upon a writ of Error, such writ being
issued as therein provided, in the same manner and under the same regulation; and such
writ shall have the same effect as if the judgment or decree complained of had been ren-
dered or passed in any Circuit Court of the United States.

That said cause, wherein a decree was made as aforesaid in this Court, came within the
cases provided in said twenty-fifth section, and that in any ecase a writ of Error would lie
from the Supreme Court of the United States to this Court, to determine whether the judg-
ment or decree complained of came within the cases provided for in said twenty-fifth sec-
tion or not.

That since no execution could lawfully issue to enforce said decree of this Court, made
on the twenty-eighth day of January, 1847, until the expiration of the term of ten days
(Sundays exclusive) thereafter, and

That any such execution, and that under the sale made, by virtue whereof the said John
Den, on the demise aforesaid claimed, was such execution—was the process of a State Court,
which conflicted with a law of the United States, and therefore wholly void.

Second Point.—That even were said execution valid, and did said John Den, on the de-
mise aforesaid, become entitled by virtue of the sale made in pursuanee of said execution,
to the title, which said Jeremiah W. Blydenburgh, Julianna Blydenburgh, Charles Wards-
worth, Nathaniel Wetheral, Barnabas Hedge and Obadiah Holmes, had, on the day of the
date of the mortgage in said foreclosure suit, wherein they were defendants mentioned
to premises aforesaid : that said defendants would not be entitled to- recover against any
of the defendants, the plaintiffs in error, herein other than said Jeremiah W. B. and Juli-
anna, the possession of the said premises, because :

The said John Den, on the demise aforesaid, offered no evidence to show, and that it no
where appeared that the said Jeremiah, Julianna, Wardsworth, Wetheral, Hedge and Holmes
did, at the date of said mortgage, either occupy or hold said premises by good title thereto,
or that the defendants, plaintiffs in error, herein other than said Juliana and Jeremiah, that
is to say: said Elizabeth R.and Julianna, sen., might not have, and had not entered, or did
not then hold said premises by title, paramount to that which said defendants in said fore-
closure suit, had at the date of the mortgage aforesaid, or might since then have acquired.

Whereupon the presiding Judge at said Circuit Court, denied the motion for a nonsuit
but reserved the points upon which such motion was made, for the cdnsideration of the Su-
preme Court, on the coming in of the Postea.

JAMES S. NEVIUS.

I, Samuel R. Gummere, Clerk of the Court of Chancery of the State of New Jersey, do
hereby certify that the papers used in the Court of Errors and Ap-
peals, of said State, in the ease wherein Henry Cotheal and David
Cotheal were complainants, and Jeremiah W. Blydenburgh and

(L. S.) al. were defendants, were remitted to the Court of Chancery, on
the first day of February, in the year one thousand eight hundred
and forty-seven. In testimony whereof I have hereunto set my
hand and affixed the seal of the said Court of Chancery, at Tren-

ton, the fourteenth day of April, in the year of our Lord eighteen hundred and forty-seven.

SAMUEL R, GUMMERE, Clerk.
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IN CHANCERY OF NEW JERSEY.

Between HENRY COTHEAL and DAVID COTHEAL, Comp'its., ) Order
il " S or
JEREMIAH BLYDENBURGH and otkers, Def’ts. ) E;rccu{ion, §e.

This matter being opened to the Court by William H. Leupp, of counsel with the com-
plainants, and it appearing that a final decrée in the above stated cause, directing the sale
of the mortgaged premises, set forth and described in the complainants® bill, was made on
the sixteenth day of September, in the year of our Lord one thousand eight hundred and
forty-five, and that an appeal from the said decree, by the defendants, Jeremiah Blyden-
burgh and Juliana Blydenburgh ; and it further appearing that the papers in this cause have
been returned to the Clerk of this Court, by the Clerk of the Court of Errors and Appeals,
together with a certified copy of a decree made by the said Court of Errors and Appeals,
on the twenty-eighth day. of January, A. D. 1847, affirming the aforesaid decree of the
Chancellor in all things, and directing the record to be remitted to this Court, to be pro-
ceeded in according to law. It is now on this twenty-ninth day of January, in the year of
our Lord one thousand eight hundred and forty-seven, on the motion of William H. Leupp,
of counsel with the complainants, Ordered that an execution or writ of Fieri Facias do issue
forthwith for the sale of the said mortgaged premises, according to the said decree, made
on the sixteenth day of September, A. D. 1845. And it is further ordered, that the costs
of this  order be included in the complainants’ costs, which were directed in the said last
mentioned decree, to be paid.

: 0. S. HALSTED, C.
A true copy, SAMUEL R. GUMMERE, Cle

NEW JERSEY,
Crisi) The State of New Jersey to John S. Blouvelt, Es
Chancery of said State, Greeting

[

.y JMaster in

Whereas, on the sixteenth day of September, in the year of our Lord one thousand eight
hundred and forty-five, by a certain decree made in our Court of Chancery, before our
Chancellor, at Trenton, in a certain cause therein depending, wherein Henry Cotheal and
David Cotheal were complainants, and Jeremiah W. Blydenburgh, Juliana Blydenburgh,
Charles Wadswerth, Nathaniel Wetherel, Junior, Barnabas Hedge, and Obadiah Holmes,
were defendants. It was ordered, adjudged and decreed that so much of certain mortgaged
premises, with the appurtenances in the bill of complaint in the said cause particularly set
forth and described, that is to say, all that certain tract or parcel of ground or land, com-
monly known as the Lazarus Wilment tract, situate, Iying and being in the township of
South Amboy, County of Middlesex, and State of New Jersey: Beginning at the edge of
the Amboy bay, where the line of General James Morgan, late of the township of South Am-
boy, County and State aforesaid, deceased, touches the same; thence along the aforesaid
line, south sixty-three degrees aund thirty minutes, west fifty chains, fifty-two links, to a
stake ; thence north twenty-seven degrees and thirty minutes west, twenty-eight chains
and forty links to a stake; thence north sixty-five degrees east, thirty-two chains and
ninety-four links to the aforesaid bay shore 5 thence down the same, the several courses
thereof, to the place of beginning; (saving and excepting out of the said tract above de-
seribed, the small piece or parcel of ground said now or lately to belong to Peter Johnson,
being about three acres more or less, and situate upon and near the northwesterly corner of
the said tract of land above described.) The said tract of land hereby conveyed or intend-
ed so to be, (after saving and reserving thereout the small lot aforesaid,) containing one
hundred and six acres, be the same more or less. (The said premises above deseribed be-

ing the same which were conveyed to the said Jeremiah W. Blydenburgh, by the said
Henry a certain deed,

C

otheal and David Cotheal und their respective wives, in and b
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bearing date the eighth day of November, one thousand eight hundred and thirty-six, to=

gether with all and singular the tenements, hereditaments and appurtenances thereunto be-
longing, or in anywise appertaining, and the reversion and reversions, remainder and
remainders, rents, issues, and profits thereof; and also all the estate, right, title, interest,
property, possession, claim, and demand whatsoever, as well in law as in equity of the said
Jeremiah W. Blydenburgh, Juliana Blydenburgh, Charles Wadsworth, Nathaniel Wetherel,
Junior, Barnabas Hedge, and Obadiah Holmes, of, in, to and out of the same, as may be
needful and necessary for the purpose, be sold to pay and satisfy unto the said complain-
ants the sum of eight thousand and forty-six dollars and ninety-four cents, the principal
and interest, secured by a certain mortgage given by Jeremiah W. Blydenburgh to the said
complainants, bearing date the eighth day of November, in the year of our Lord one thou-
sand eight hundred and thirty-six, together with lawful interest thereon, from the twenty-
second day of July, eighteen hundred and forty-five, until the same be paid and satisfied ;
and also the costs of the said complainants, with interest from the date of said decree ; and
that for that purpose a writ of Fieri Facias should issue, directed to John S. Blauvelt, Mas-
ter as aforesaid, commanding him to make sale as aforesaid, and that the surplus money
arising from such sale, if any there be, should be brought into the said Court, subject to
the further order of the said Court, as by the said decree remaining as of record, in our said
Court of Chancery, at Trenton, doth and may more fully appear : and whereas the defend-
ants, Jeremiah W. Blydenburgh and Juliana Blydenburgh, appealed from the said decree,
and our Court of Errors and Appeals have affirmed the said decree in all things, and order-
ed their record to be remitted to our said Court of Chancery, to be proceeded in according
to law ; and our Chancellor has made an order, bearing date the twenty-ninth day of Janu-
ary, A. D. 1847, directing that a writ of Fieri Facias should forthwith issue for the sale of
the said premises, according to the aforesaid decree, and directing that the costs of the said
order should be included in the said taxed costs of the complainants; and whereas the
costs of the said complainants have been duly taxed at one hundred and thirty-seven dol-
lars and ninety-seven cents; therefore, you are hereby commanded, that you cause to be
made of the premises aforesaid, by selling so much thereof, as may be needful and necessary
for the purpese, the said sum of eight thousand and forty-six dollars and ninety-four cents,
together with lawful interest thereon, as aforesaid ; and also the said sum of one hundred
and thirty-seven dollars and ninety-seven cents of costs, with interest thereon, as aforesaid;
and that you have those moneys before our said Chancellor, in our Court of Chancery afore-
said, at Trenton, on the third Tuesday of March next, to render to the said complainants,
and also the surplus money, if any there be, to abide the further order of our said Court, ac-

¥
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cording to the decree aforesaid. And you are to make return at the time and place aforesaid |

by certificate, under your hand, of the manner in which you shall have executed this our
writ, together with this writ.

Witness, OLIVER S. HALSTED, Esquire, our Chancellor, at Trenton aforesaid, this ninth
day of February, in the year of our Lord one thousand eight hundred and forty-seven.
SAMUEL R. GUMMERE, Cl’L.
WILLIAM H. LEUPP, Sol’r.
Rec’d 9th February, 1847.
JESUB. MG,

LEVY.

By virtue of this writ, I have advertised, according to law, the lands, tenements, heredita-

ments and real estate within described, to be sold at public vendue and outcry, at the Inn

kept by Samuel Gordon in the township of South Ann, in the County of Middlesex, on the

17th day of April next, at two o’clock, between the hours of twelve and five o’clock in the
afternoon of said day. Dated at New Brunswick, March 16, 1847.

J. S. BLAUVELT, Mauster in Chancery of New Jersey.
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STATEMENT.

Amount due complainants by decree on 22d July, 1845, $8,046 94
Interest thereon to Apr11 17, 1847, . . 838 63
Amount of principal and interest due complainants, April 17, 1847, $8,8%5 57
Complainants cost, taxed at . 137 97
Interest from beptembex 16, lo4o to Apnl 17, 184 13 1]
Costs and interest thereon due complainants to April 17, 1845, 151 08
Whole amount due complainants, to April 17, 1845, : 9,036 65
Amount of sales of mortgaged lands, April 17, 1847, ‘ 1,600 00
Deduct Master’s fees, viz., serving writ and return, T2
Advertising, i : . . 5 00
Crying ve ndue one day, 1 00
Cash pdld publishinging ady ertisement in Lhe llmes
newspaper, g . . 47
Deed and dcknowkdoment, . r . 3 00
Statement of sales, &e. 5 1 00 X
Commissions on ‘:,1600 2p.ct.on }plOUO and 1ips ot $600, 26 00 41 87
Net proceeds of sales made April 17, 1847, $1,658 13
Balance due complainants, April 17, 1847, $7,478 52

I certify the foregoing to be a true statement and calculation of the amounts due to the com-
plainants on the above stated decree and execution, on the day of the date of the sale of
said mortgaged lands and premises, and also of the amount of sales of said mortgaged lands
a d the Master’s fees, &c., and that there remained due to the complainants, on the day of
the date of said sales, upon the above stated decree and execution, the sum of seven thou-
sand four hundred and seventy-eight dollars and fifty-two cents. $7,478 52.

J. S. BLAUVELT, Master in Chancery:

Dated New Brunswick, April 26, 1847.

I, Samuel R. Gummere, Clerk of the Court of Chancery of the State of New Jersey, do
hereby certify that the foregoing is a true copy of the record of
executions in Book D, 2, page 389, &c., together with the levy

(L. S.) and return of the Master remaining in my said office. In testimony
whereof, I have hereunto set my hdnd and affixed the seal of the
said Cou[t of Chancery, at Trenton, the sixth day of September,

in the year of our Lord one thousand eight hundred and forty-seven.
SAMUEL R. GUMMERE, CPk:
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