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Notice of Appeal.
Filed June 18, 1913.

New Jersey Supreme Court.
10

W il l ia m R. S. Da v is , 

vs.
Sa mu e l  Cl a r k ,

Plaintiff,

Defendant.

1 °pfainHff Lint0U’ KahrS and Youn'9, Attorneys of 2 0

C o n i' fNu°tiCe that the defendant aPPeals to the 
t of Errors and Appeals from the whole of the 

judgment in this cause.
Dated June 7th, 1 9 1 3 .

JEROME T. CONGLETON,
A ttorney of Defendant and Appellant.

acknowlpu within notice is hereby
acknowledged this 7th day of June, A. D. 1913.

LENTOTT, KAHRS & YOUNG, 
Attorneys of Plaintiff and Respondent.
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Complaint.

NEW JERSEY SUPREME COURT.

W i l l ia m  R. S'. Da v is , 
vs.

Sa mu e l  C l a r k ,Impleaded, Etc.

On Contract. 
On Postea.

Lintott, Kalirs & Young, attorneys.
As yet of the second day of March, A. D. nineteen 

hundred and twelve.
Witness, William S. Gummere, Esquire, chief jus-

tice.
William Riker, Jr., clerk.

E s s e x  Co u n t y , s s .

Samuel Clark and William Rotter, the defendants 
in this suit, were summoned to answer William R. S. 
Davis, the plaintiff therein, in an action upon con-
tract, and thereupon the plaintiff by Lintott, Kahrs 
& Young, his attorneys, complains: For that the 
defendants heretofore, to wit, on the twentieth day 
of February, nineteen hundred and twelve, at New 
ark, in said county, were indebted to the plaintiff 
in twenty thousand dollars for goods sold and deliv 
ered by the plaintiff to the defendants at their re-
quest; and in the like sum for work done and ma-
terials furnished by the plaintiff for the defendants 
at their request; and in the like sum for money lea 
by the plaintiff to the defendants at their requeŝ  
and in the like sum for money paid by the plain 1 
for the use of the defendants at their request; an̂  
in the like sum for money received by the defendan 
for the use of the plaintiff; and in the like sum o 
interest for the forbearance by the plaintiff a 
defendants’ request of money due and owing r0



Complaint.

the defendants to the plaintiff; and in the like sum 
for money due from the defendants to the plaintiff, 
on an account stated between them and being so in-
debted, the defendants in consideration thereof, then 
and there promised the plaintiff to pay him the said 
several sums of money on request. Yet the defend 
ants have disregarded said several promises, and have 
not paid the said several sums of money, nor any of 
so? o ’ f art thereof> although often requested
Tnd s«li ‘ °, d° S° haTe hith ert0  wIloIIy refused, and still do refuse, to the damage of the plaintiff

- I T —  d0UarSr a“ d therefore ho brings his

r e c o i n  hereb7 ^  **“ * *“ ■ actioD *» brought to
w h T th  hL r 0Unt. d" e ° "  8  Promi«rery note of 
Tin n ^  f0ll0wln^ 1S a true copy.

Newark, N. J., December 20, 1 9 1 1 .
of w*ir day® after date 1 Promise to pay to the order
0 William Rotter Ten Thousand.. . . ........ D olors
t Merchants’ National Bank, Newark, N. J 

value received.

(Signed) Samuel Clark.

N e y S r y .  Willi8m 862 So. l5th St.,

10
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(Jom plaint.
4

Un it e d  St a t e s  o f  A me r ic a , |
St a t e  o f  Ne w  Je r s e y . )

On the nineteenth day of February, in the year of 
our Lord one thousand nine hundred and twelve, at 
the request of The Ironbound Trust Co. of Newark, 
New Jersey, I, Frederick Scharringhausen, Notary 
Public, in and for the State of New Jersey, duly ap- 

10 pointed, commissioned and sworn, residing in the 
City of Newark, and State of New Jersey, did pre-
sent the original note made by Samuel Clark payable 
at sixty days for $10,000, dated December 20th, 1911, 
and hereunto annexed, at the Merchants Nationa 
Bank at Newark aforesaid to bookkeeper thereof an 
of him demanded payment thereof, who then and 
there refused to pay the same, saying the maker was 
not present, and had not there left funds for a

20

30

purpose.
Whereupon, I, the said notary, at the request afore-

said, did protest, and by these presents do public y 
and solemnly protest, as well against the drawer an 
endorsers of the said note, as against all others whom 
it doth or may concern, for exchange, re-exchange an 
all costs, charges, damages and interest already in 
curred, and to be hereafter incurred for Avant o pay 
ment of said note and on the 19th day of February, 
A. D. 1912, I gave notice of said non-payment, o 
maker and endorsers thereof by depositing said notice 
in the post office at Newark, N. J., directed aa 
dressed to them at their residence or places o 
ness, Avith postage prepaid thereon, before e 
of six P. M. of said day, viz: Samuel Glark^lj 
ton Ave., Newark, N. J.; William Rotter, 862 Sou 
15th St., Newark, N. J . ; William R. S. Davis, 26 7
lor St., Newark, N. J.

40



Postea.
5

Thus done and protested in the City of Newark 
and State aforesaid in the presence of John Doe and 
Richard Roe, witnesses, in testimonium veritatis. 

FREDERICK SCHARRINGHAUSEN,
Notary Public.

Protest No. 18833.
Page No. 18833.

Judgment will be claimed for the sum of ten thou-
sand dollars with interest thereon from February 
19th, 1912, protest fees and costs of suit to be taxed.

And the said defendant, Samuel Clark, by Sommer, 
Colby & Whiting, his attorneys, comes and defends 
the wrong and injury, when, etc., and saith that he 
did not undertake or promise in manner and form 
as the said plaintiff hath above thereof complained 
against him, and of this, he, the said defendant puts 
himself upon the country, etc.

Therefore let a jury thereupon come before our 
Chief Justice or some other Justice of the Supreme 
Court of the State of New Jersey, at a Circuit Court 
to be holden at Newark, in and for the County of 
Essex on the first Tuesday of April, in the year of our 
Cord, one thousand nine hundred and thirteen, bj 
whom, etc., and the same day is given to the parties 
aforesaid there, etc.

And now at this day, to wit, the fifth day of June, 
A. D. nineteen hundred and thirteen, before our said 

upreme Court at Trenton comes the said plaintiff 
J is attorneys aforesaid, and the justice before 

om, etc., having first sent hither his record had 
e ore him these words, to wit:

\Tptfn 7 WardS? t0 Wit’ at the Circuit Court holden at 
tv n* and f° r the County of Essex, on the twen-
Cho, 7 7 ay ° f May’ 1913> before Frederic Adams, a
referred t0  Wb0m the within case wasfer trial by the Chief Justice of the Supreme

20
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G
Posted.

Court holding said Circuit as will appear by the order 
of said Chief Justice of the Supreme Court bearing 
date the first day of April, nineteen hundred and 
thirteen, according to the form of the statute in such 
case made and provided, comes as well the said plain-
tiff' as the said defendant, Samuel Clark, by their 
respective attorneys, within mentioned, and the jurors 
of the jury between the parties aforesaid, in the pleas 

10  aforesaid, being also summoned, come, all to speak 
the truth of the matters and things within contained, 
being chosen, tried and sworn, say upon their oath 
that the said Samuel Clark was indebted to the plain-
tiff in the sum of ninety-eight hundred three dollars 
and seventy-three cents, the debt within mentioned, 
in manner and form as in the plaintiff’s declaration 
alleged, and they assess the damages of the plaintiff 
on occasion of the detaining of the within debt over 
and above the costs and charges by said William R. S. 

20 Davis in this behalf expended the sum of ninety-eight 
hundred three dollars and seventy-three cents.

Therefore it is considered that the said plaintiff 
do recover against the said defendant, Samuel Clark, 
his said damages by the jury in form aforesaid found 
to ninety-eight hundred and three dollars and sev-
enty-three cents and also • fifty-two dollars and forty- 
two cents for his costs and charges aforesaid, by the 
court now here adjudged to the said plaintiff and 
with his assent, which said damages, costs and 

30 charges in the whole amount to ninety-eight hundred 
and fifty-six dollars and fifteen cents.

Judgment signed this fifth day of June, A. D. nine-
teen hundred and thirteen.

WILLIAM S. GUMMERE,
G .l



7
Posted.

I, W il l ia m C. Ge b h a r d t , Clerk of the Supreme 
Court of the State of New Jersey, do certify that the 
foregoing is a true copy of the judgment entered in 
the above stated cause as the same remains of record 
in my office.

In testimony whereof I have set my hand and the 
seal of said Court at Trenton, this eighteenth day 
of June, A. D1. nineteen hundred and thirteen.

WILLIAM C. GEBHARDT, 
(s e a l ) - Clerk.

2 0
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Specification of Defenses.

Specification of Defenses.

NEW JERSEY SUPREME COURT.

10

W i l l ia m  R. S. Da v is ,
Plaintiff,

vs.
Sa mu e l  Cl a r k  and W i l l ia m  Ro t -

t e r ,
Defendants.

On Contract, 
Specification 
of Defenses.

20

30

The defendant, Samuel Clark, specifies the follow-
ing as the defences intended to be made under the plea 
of the general issue filed in the above entitled action:

(1) That there was no consideration for the note 
given by this defendant, the subject matter of the 
above entitled action, and that the plaintiff had knowl-
edge at the time of its execution and delivery, and be-
fore its negotiation to him, that the said note was 
without consideration.

(2) That there was no consideration for the said 
note because the property purporting to be transfer-
red to this defendant as alleged consideration for sai 
note, was before and at the time of the alleged trans-
fer, this defendant’s property, and that the said plain-
tiff had knowledge of the same at the time of its exe-
cution and delivery, and'before its negotiation to him.

(3) That there was complete failure of considera 
tion for the said note and that the said plaintiff had 
knowledge of such complete failure at the time of its 
execution and delivery, and before its negotiation to 
him.

40



9
Specification of Defenses.

upon him by the payee thereof, and that the said plain-
tiff had knowledge of said fraud at the time of its exe-
cution and delivery, and before its negotiation to him.

(5) That the said note was not an accommoda-
tion note, and that it was without consideration, and 
that the said plaintiff had knowledge at the time of its 
execution and delivery, and before its negotiation to 
him, that it was not an accommodation note and that 
it was without consideration. ;. t *|

SOMBER, COLBY & WHITING, 
Attorneys of Defendant.

20

30
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10
William Boyd Harding, direct.

NEW JERSEY SUPREME COURT. 

ESSEX CIRCUIT. 

Thursday, May 29, 1913.

10
W i l l ia m  R. S. Da v is  

vs.
Sa mu e l  Cl a r k  a n d  W i l l ia m  

Rott er .

On Contract.

Before Hon. Frederic Adams, J and a jury.
9 0  For plaintiff appear Lintott, Kahrs & Young, by 

Joseph Kahrs; John R, Hardin of counsel.
For defendant, Samuel Clark, appears Jerome T 

Congleton; Frank E. Bradner of counsel.

A jury is called and sworn.
At one o’clock, P. M., the court takes a recess of 

one hour.

A f t er  Rec ess .

30  Mr. Kahrs opens for plaintiff.

WILLIAM BOYD IT A EDI YG, sworn in behalf o 
plaintiff.

Direct examination by Mr. Kahrs.
Q Mr. Harding, you are employed by tie . 

chants’ National Bank of this city?
A I am.
Q In what capacity? , k

4 0  A Well, at present assistant discount c



11
William Boyd Harching, direct.

Q How long have you been employed by that 
bank?

A Six years.
Q And you are familiar with the signatures of the 

patrons of the bank?
A I am.
Q Are you familiar with the signature of Samuel 

Clark?
A Yes, sir.
Q Are you familiar with the signature of William 

Rotter?
A I am.
Q I show you this paper, purporting to be a prom-

issory note signed by Samuel Clark, and ask you 
if that is his signature (paper shown to witness) ?

Mr. Bradner. I would like to cross examine 
the witness, if your honor please, on his qualifi-
cation.

The Court. You may do so.
By Mr. Bradner.

Q In what capacity are you employed in the Mer-
chants’ Bank?

A As a discount clerk.
Q Is Samuel Clark one of the customers of that 

bank?
A He is.
Q And he has been during the six years that you 

have been there?
A Yes, sir.
Q Have you ever seen him write his name?
A I have not.
Q Have you ever seen Mr. Rotter write his name? 
A No, sir.

You judge the signature, then, from a compari-
son with something else?
.  ̂ iU(ige it from an authorized signature,
&ae in the presence of our officers.



12
William Boyd Harding, direct.

Q How do you know that that was his signature— 
the one in the office?

A Why, it was signed in the presence of officers 
of our institution.

Q Was it signed in your presence?
A  No, sir; but we are authorized to carry on busi-

ness under that signature, and I have the signature 
. card in my pocket, which was signed in the presence 
of our officers.
: Q But it was not signed in your presence?

A No, sir.
Q And you cannot swear that the signature on 

the card is Mr. Clark’s signature, of your own knowl-
edge?

A Not of my own knowledge.
Mr. Bradner. I object to it.
Witness. But how is a bank to transact busi-

ness—
20 j^r K ajirS' Never mind, Mr. Harding.

The Court. The card is not offered.

By Mr. Kahrs.
Q You honor checks on that signature, do you.
A I do; yes, sir. , h
Q And have you honored many checks signed w

Mr. Samuel Clark?
A I have had charge of the ledger in which 

account is, and I have paid on it a number of tunes. 
o q  q  Do you discount notes on that signature.

A l res,.sir. .
Q Have you discounted Mr. Clark’s notes.
A Notes indorsed by him and also notes sign

by him. . ?
Q And that applies to Mr. Rotter, does 1 •
A No, sir; I never discounted notes signed J

Rotter. . , Mr.
Q; But you have honored checks signed y

Rotter, have you?
A Yes, sir.40



13
William Boyd Harding, direct.

Q And you know the signatures both of Mr. Clark 
and of Mr. Rotter in the ordinary course of your busi-
ness, do you?

A Yes, sir.

Mr. Bradner. I object to the witness testify-
ing to the signature on the ground that he is not 
qualified to prove it.

The Court. That involves this proposition, 
does it? That a witness called to prove a signa-
ture must have seen the party write that or some 
other signature.

Mr. Bradner. Some other signature, or seen 
him write frequently enough to become familiar 
with the signature. There is not even any evi-
dence here that he knows that the Samuel Clark 
whose name is on this note is the same Samuel 
Clark who signed the checks or signed the card.

lhe Court. The witness is a quasi expert; 
that is to say, he is not called as an expert on 
handwriting; he is called as a person the nature 
of whose business would naturally acquaint him 
with the signatures of these two persons for busi-
ness purposes. He may be expected to have a 
practical knowledge of that subject for business 
action. So that it does not seem to be quite an 
expert case or quite the ordinary case. I am in-
clined to think it is competent. I will so hold.

Counsel for defendant, Samuel Clark, object to 
this ruling of the court.

Objection noted as ground of appeal.
Q Look at that paper that I have just placed o

*nd tel1 the court and jury if that is the si| 
»ture of Mr. Samuel Clark, the maker of the not 

lpaper shown to witness) ?
A Yes, sir; it is.

o f ! ! 1”  J0U look on the reverse side, the other sid
of Wiir° e’ tel1 US if you recognize the signatur ur William Rotter?

1 0
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William Boyd Hart
U
direct.

K)
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30
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A I do.
Mr. Kahrs. Now, if your honor please, I de-

sire to offer this note.
Mr. Bradner. I object to it on the ground that 

no proof has been made of the delivery of it to 
Mr. Rotter, the payee of the note. It has to go 
to him first. There cannot be a complete negotia-
tion without delivery. The Negotiable Instru-
ments Act, laws of 1902, page 583, on page 589, 
article 3, section 30, says (reading). Section 59 
says (reading).

The Court. The person whom you first men-
tioned as holder, whom you have in mind as an-
swering that description ?

Mr. Hardin. The man who brings suit on it
and produces it in court.

The Court. That is, Mr. Davis?
Mr. Hardin. Yes.
Mr. Bradner. My answer to that is that there 

is no proof that he is the holder.
Section 19 also says (reading).
These sections all show that delivery is an 

essential. It is of prime importance that the de-
livery of the note to the person to whom it shnu 
go should be proved, under this statute. en 
no delivery is proven, or I might conceive eve , 
if that is not true, when it appears that the n 
is in the hands of a person in due course, j e 
livery might be presumed. But even tlia 
tion does not appear m the case, 
proof in the case that there is a holder■ i . 
course. So far as appears, the title o «
is in Mr. Rotter. t

The Court. Then your objection now , 
that there is no proof of delivery to r. 
but that there is no proof that the plain .
it in due course?

Mr. Bradner. I say both.



Motion for Non-suit.
15

The Court. (After further argument.) The 
59th section says: “ Every holder is deemed prima 
facie to be a holder in due course.” If every 
holder is deemed prima facie to be a holder in due 
course, what more proof do you want? I think 
the presumption is sufficient.

Counsel for defendant Samuel Clark object to 
this ruling of the Court.

Objection noted as ground of appeal.
(Paper referred to is marked Ex. P. 1.)
Mr. Kahrs. The notice of protest, or, rather, 

the certificate of the notary, is attached to the 
note, and a copy of that was annexed to the plead-
ings. It was agreed by counsel that the notary 
need not be produced. I understand that it is ad-
mitted that the note was duly protested. Is not 
that so?

Mr. Bradner. My admission goes to this ex-
tent: that instead of producing the notary, his 
certificate may go in evidence. That proves what 
he could testify to.

Pl a in t if f  P es ts .

Mr. Bradner. If your Honor please, I move to 
nonsuit the plaintiff, on the ground that there 

io proof that this note was ever delivered by 
l^ iuel Clark to Rotter, the payee. Also, upon 

urther ground that there is no proof that 
the plamtiff is the holder of the note.

hoi/ 6 C 'um r t ' Y °U d° not deuy that> if lle is the otaer he is presumed to be the holder in due

the Mder'r —  iS n° eVideUCe that he is

the^holder^” ^  There is no evidence that he is
Mr. Hardin. 
The Court. 

the points of

He produces it.
Well, we produce it. He has all 
possession in his favor. That is ^
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Samuel Clark, direct.

something. Prima facie he holds what lie pos-
sesses. I deny your motion.

Counsel for defendant Samuel Clark object to 
this ruling of the Court.

Objection noted as ground of appeal.

Mr. Bradner opens for defendant Samuel 
10 Clark.

SAMUEL CLARK, defendant, sworn in his own be-
half.
Direct examination by Mr. Bradner.

Q Mr. Clark, where do you live?
A 173 Clinton avenue, Newark.
Q How long have you lived in Newark?
A Sixty-five years.
Q What is your business?

20 A Manufacturing jeweler.
Q How long have you been in that business, for

some time?
A Fifty years.
Q Do you know Mr. William Rotter?
A I do.
Q And Mr. William R. S. Davis?
A I do. ' %
Q How long have you known Mr. Rotter.
A About four years. . ?

a() Q And how long have you known Mr. Davis.
A The same length of time. .g
Q Had you any previous knowledge of Mr. ai

before four years ago?
A No, sit.
Q Where did you meet Mr. Rotter?
A Mr. Rotter?
Q Yes. that
A Met him at the office of the first compan _  ̂

was formed, on Market street. I have forgot 
4 0 number.



Samuel Clark, direct.
IT

Q What was the name of the company?
A Tie New Jersey Company, I think, the one that 

was called the New Jersey Company.
Q There was one before the New Jersey Company?
A No, the New Jersey Company.
Q The New Jersey Phonograph Company?
A Yes, I think that is the name of it.
Q Where was the office?
A On Market street, near Mulberry street, on the 

lower side of Market, I have forgotten the number; 
218 or 220, something like that.

Q Was that company at that time engaged in anv 
business? .

A Were they engaged in any business?
Q Yes.
A They had started to make cheap phonographs; 

yes, sir.
Q Did they have a plant for manufacture?
A No, sir; got it done outside; that is what they 

told me. j

Q With whom did you talk?
A That is what they told me: they were getting 

them made outside.
Q You say they told you. Whom do you mean?
A why, Mr. Rotter especially.
Q Anyone else?

there ^  ^  Jacobs was there and Mr. Davis was

Q
A
Q
A
Q

At the time?
Yes.
This same Mr. Davis, the plaintiff in this suit' 
Yes, sir.

incr Maph^°ll^ now anything about the People’s Talk 
® Machine Company?
A Yes, sir.

t +e *°U connected with that company?
Just after its formation.

°U ^ere not one ° f  the incorporators, were

Q
A
Q

you?

20

8<>

4 0
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¡Samuel Clark, direct.

A No, sir.
Q Did you acquire some stock of that company?
A Yes, sir.
Q To what amount?
A $25,000.
Q Can you tell me what was the total amount 

of paid up stock in the People’s Company? Who were 
the holders of the stock?

10 a  It was incorporated for $150,000; I think it 
was all out but $25,000 at the time I entered, and I 
bought $25,000 from one of the—from someone; I 
have forgotten which one it was that held it.

Q How many of you were in the company?
A There were four in it before I went in, and I 

was the fifth one; Meisselbach was the sixth one.
Q He came in afterwards?
A He came in after I did.
Q And was there a board of directors?

^  A Yes, sir; we were all directors.
Q Now, after that company was formed was there

any other company, that you know of?
A Yes, the Wizard was formed after that.
Q {By the Court.) The Wizard?
A The Wizard Phonograph Company.
Q (By Mr. Bradner. ) What was the purpose o

that formation?
. A To manufacture the machines.

Q What kind of machines? • lt
A Phonograph machines, for the Peop e s 

ing Machine. The People’s Talking Machine was
the holding company.

Q And the Wizard w7as what?
A The Wizard, the manufacturing company’
Q Now, Mr. Clark, do you know whether there *

any manufacturing done? . , j ¿on»t
A I know there was some done; yes, sir, ^

know how many machines were made, but 
40  quite a number made.
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Samuel Clark, direct.

20

Q Actual orders?
A I don’t know about the orders; I know that 

machines were made, for I saw quite a good many 
of them down there.

Q Where were they made?
A At Meisselbach’s factory, or in J. C. Mundy’s 

building. The room was hired by this Wizard Com-
pany.

Q Who was the president of the People’s Com- 
pany?

A William Potter.
Q Can you say whether Mr. Davis was connected 

with it?'
A He was secretary and treasurer.
Q Do you know whether there was any other com-

pany besides those you mentioned?
A I don’t think there was.
Q Did you ever hear of the Consolidated Record 

Company?
A Oh, yes. That was an outside affair; it didn’t 

oelong it wasn’t in touch with this company at all-
' was a company that was formed to make the cylin-
ders for the machines.

A i f ' 7 i’’, '  ( 'ourt-> What was the name of that?
A The Consolidated Record Company.
A i f y Mr' Browner.) They made the records?

was wl,!'2im ‘ h® reCOrds for the machines. That 
hat they were formed for, as I understood it.

H io u  were not in that? *3(1
A No, sir
Q Do you know who was? 

else. MP‘ R°tter and Mr' Davis; 1 don’t know anyone

nected with p T  d° y° U kn°W that the^ were con-

q  ^ e11’ they b°th told me so.
the PeoplV/fvT attention to a sale of your stock of 
is a fact that mpany- Can you tell me whether it

you sold out your stock? 4o'
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Samuel Clark, direct.

A I did sell it out.
Q When did you make that sale?
A I think it was April, 1911.
Q What year?
A I can’t be quite positive of that date.
Q What year?
A 1911.
Q April, 1911?

10 A Yes. I have the date in my pocket; I can give
it to you. T

Q Well, that is close enough. Mas there any
agreement in writing made to sell the stock?

A Yes, sir.
Q Have you got that agreement?
A No, sir.
Q Do you know where it is?
A No, sir,

Mr. Bradner. Are you able to produce i , r>
20 Hardin? ;

(Paper produced by plaintiff’s counse .)
Q {By the Court.) Do you mean to be understoo 

that you sold all of the $25,000 ?
.A. y  os m
Q (By Mr. Bradner.) I show you a

consists of two sheets and purpor s whether
the 11th day of April, 1911 and ask you whetfc
that is the agreement in writing tha y 
(paper shown to witness)?

30 a  That is the agreement, sir. , in
The paper identified by witness is offered 

evidence and marked Ex. D. 1.
Q I observe, Mr. Clark, that this paper ™ A 

your signature and that of William • not
F. Meisselbach and William Hotter. Were 0»er 
other gentlemen concerned in this transa 

A Yes, sir.
Q Who were they?

... A Mr. Jacobs.
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Q Was there anybody else?
A Well, finally Mr. Roos, I understood, but I 

don’t know positively, that Mr. Roos came in.
Q Where was this paper, Exhibit D. 1, signed? 
A Three of us signed down at the office, on Pros-

pect street, or Congress street; Prospect street, I 
guess it was—the Ferry street station, the Mundy 
building there, where we had our office; I have for-
gotten whether it was Prospect street or what it was, 
but it was at the office in the building there we signed 
or perhaps—no, we signed it just outside, on Ferry 
street. We went in to get a witness, because we had 
no witnesses at that time in the office, so we went over 
to a store on Ferry street—one of Meisselbach’s 
friends and customers; we went in there to get him to 
witness our signatures.

Q Was Mr. Jacobs there at that time?
A Mr. Jacobs was home at his house at that time; 

be was not there.
Q Where was Mr. Roos?
A Mr. Roos had not come home from Europe, as I 

un erstood it; he was to be home the next week or 
en days, something like that, from Europe.

1 In whose handwriting is this Exhibit D l?
A Mr. Rotter’s.

«  ^ si8ning the paper was there a meet- 
8 y e d!rectors ° f  the People’s Company?

e?’ s,lr; in the afternoon, and this meeting was 
continued along into the evening.

* ! ' as 0)34 a regular or special meeting?
"as a regular directors’ meeting.

kePt of °it?°U kn° W Whether there were any minutes

. 0 ^ P pose(  ̂ t° be; yes, sir.
bo was the secretary?

A Mr. Davis.
? you kno"- where the minutes are’  a Ao, sip.
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Q At that meeting was there any statement made 
by Mr. Rotter in the presence of Mr. Davis?

A Yes, sir.
Q What was it?
A That he offered his resignation, because he had 

a very fine offer, which he had accepted, from the Con-
solidated Record Company.

Q (By the Court.) His resignation as what?
10 A As president and manager of the People’s and 

Wizard companies.
Q (By Mr. Bradner.) What office did Mr. Rot-

ter hold?
A President and manager.
Q What did he have to do with this talking ma-

chine?
A He was the inventor.
Q And what did he have to do with the manage-

ment of the business or the manufacturing ?
20 A Well, he was the expert, criticizing the manu-

facture and its perfection, and so forth.
Q What was said there in Mr. Davis’s presena 

between the parties relating to this proposed resi0
nation of Mr. Rotter? ,,,

A We didn’t wish to accept it, because we 
that without Mr. Rotter we would be in very
shape. . , .. »j rppii ug

Q Well, you say “ we didn’t wish to.
mrVinf omTVinriv ciiifi in the ODen meeting.

ito

A No, sir.40
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Q What happened?
A A proposition was made by one of us— I think 

I made it myself; that I hoped that an arrangement 
could be made between the two companies so that we 
might retain him.

Q (By the Court.) What two companies?
A The Wizard and People’s Companies, as one 

thing, and the Consolidated Record, on the other 
hand. They were the two that seemed to be conflict-
ing. He was with the one and was going to leave to 
go to the other—counting the people’s and the Wizard 
as one company. One was the holding and the other 
was e manufacturing, but it was practically one 
thing. There were only the six men.

Q (By Mr. Bradwer.) Now, at that meeting,
whom" m”  't!"  “ ade that su8Sestion, can you say 
whether Mr. Rotter and Mr. Davis were at that time 
officers of the Consolidated Company?

the! t l u ’ MP: E° tter aDd Mr- Davis officers,
that before"6' “  ^  EeC° rd C°mpany; they ‘ old ™e

h i f ' ^  Kotter made his announcement that 

what company? fr° m S° me *** he Say

pany ^  he Said the ConsoIidated Record Com-

II,ere ^  US everythin» ‘ hat occurred
agreement k’ "S "P to the m alii“ g ot the

that iTould'* ^  ab° Ut tW°  h° UrS; 1 d0n,t kn<>w
Q Woii ip •

recollect ¿ ¡ ¿ ^ J ? * * * * ’ Mr‘ Try to

do anythine*tihI' f v d that lle did not believe he could 
tion, and the tfat he had already accepted the posi- 
»•.' not remain with as ’ b n t «  
Would endpnv °re receivmS his resignation, he 

endeavor, lf the thing was placed in his hands

10

20

,‘>‘0

AO
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l(i

entirely, to bring about a consolidation between the 
two companies. He said he could not do it unless it 
was entirely in his own hands. That was why the 
agreement was made and why we all signed, because 
it was going to be worthless if it was not Mr. Meis- 
selbacli at this time stated that if Mr. Rot er «  - 
drew, he would withdraw as the manufacturer. That 
would leave four of us that knew nothing about the 
business having the business.

Q What did Mr. Davis have to say?
A Simply nothing, that I remember; 1 do not re-

member his saying a word at all.
Q ( B y  the Court. ) What was Mr. Meisselbach. 

function? W as he the manufacturer?
A Yes, sir ; he was the manufacturer.
Q (B y  M r. Bradner.) How did you fix upon the 

amount that was to be paid for your stock?
20 A  It was suggested by Mr. Rotter.

Q And what was that? .
A  |10,000. He said he would either Pfy * h 

cash to each one of us or he would give 
and half in stock of the new consolidated comp V 

Q When you say “ each one of us, ’ "  om 
mean, whom do you refer to? ^

A Those that signed. The 000 did yo«
Q Well, Mr. Clark, you got the $10,00 ,

not?
3 0  A  Yes, sir.

Q And delivered your stock?
A Yes sir.
Q To whom, did you make the delivery • ^
A To Mr. Rotter, in the presence ot M •

bach. j nTiP or more
Q Was your stock in the shape

certificates? T there
A I think there was more than on , ^  (0

was one share in the Wizard, which enti

40
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vote in that company, and the 25,000 in one in the 
other company complete.

Q Well, after that— that was in April, 1911— did 
you have any further interest whatever in the Peo-
ple’s Company or Consolidated Company?

A Not until I bought this stock, if you consider 
that.

Q You then had a new transaction— with whom? 
A Mr. Rotter.
Q And when was that?
A That was in December, the date of the note. I 

have forgotten* I think it was the 19th; I think the 
19th of December. It comes back to me now; I am 
quite sure it was the 19th.

Mr. Hardin. The 20th.
Mr. Bradner. Is the note dated the 20th?
Mr. Hardin. Yes.

Q You saw Mr. Rotter?
A Oh, yes.
Qi What was the occasion?
A. He asked me to come down there.
Q T’o come down where?
A To the office, the same office, on Congress street,

a 18 the Place. I have forgotten the name of 
that street.

mal 1that the Same offlce where this other agree- nt had been made?

drawnThe Same office where this agreement was

Q W here i t  w a s  d r a w n ?
^ Yes, sir.
Q And you went down to see him?
A íes, sir.
Q W hat .tim e o f  th e  d a y  w a s  i t ?

0 ^Ve o e*ock in the afternoon.
A n ! ^ hom You see there in the office?
A Mr. Rotter.

 ̂ Was anyone else there?
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A  No, sir.
Q What conversation took place between you.
A  He told me now he was prepared to keep his 

promise with me to
M r. Hardin. I object to this—it is in the ab-

sence of Mr. Davis— unless I get some further 
light than I have got now. This question, as I 
understand it, relates to conversation between 
Mr. Rotter and Mr. Clark, not in the presence of
Mr. Davis. .

M r. Bradner. I suppose we have a right, n
your honor please, to prove, if we can, just what 
the transaction was between the original parties
to this suit. We have got to go further, and ring
it home to Mr. Davis, or we fail, of course, in 
making out any case against him. We cannot 

show the alleged fraud or failure of Ĉ § K  
tion without showing all the con versation s be-
tween the original parties to this note.

The Court. Then you offer it contingent upon 
your connecting it with the plaintiff?

M r. Bradner. Connecting it in this way, 
we will bring enough evidence, as we co— , 
to give him notice of the fraud m this transa

tl°M r. Hardin. That is, presuming that there
will be fraud shown. d

M r. Bradner. W e have got to piove
We do not deny that.

The Court. I think it is probably >e ^  
the understanding of the case tha y01 
the natural order of events, subjec ligh
your testimony struck out unless yo
connection. in take it up

M r. Bradner. That was my idea, to
, chronologically. „c+and it that

The Court. It is easier to understand
n way.
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Mr. Bradner. That is the way I stated it to 
the jury, and I propose to take it up in that way.

(Plaintiff's objection noted as ground for ap-
, peal.)

(Question and answer read.)
The Court. Finish your sentence.
Witness. —to allow me to purchase stock 

which would place me in a better position than 
ever financially with the company. 10

Q What promise do you refer to?
A Why, he had made a promise to each one of us 

when we signed this agreement, a promise that was a 
gentleman’s promise, as he called it at the time— a 
gentleman’s promise to allow us to come back in the 
company on even better terms than we sold to him.

Q Can you say whether Mr. Davis heard him make 
that promise?

A He was there at the time; I don’t know whether 
he heard it or not. He must have heard it, because 20 
he was not more than five or six feet away from him 
when he said it.
By the Court.

Qi You are now speaking of the time when orig-
inally this gentleman’s promise, so-called, was made?

A Yes, sir.
Q Your interview7 w7ith Mr. Rotter at about five 

0 c oc in the afternoon was an interview with him 
al°ne? No one else was there?

A Yes, that was alone.
By Mr. Bradner.

Q Well, is that all that was said at that time?
n ^me w^en Mr. Rotter and I ŵ ere alone?

 ̂ Yes, in December, 1911.
A In December, 1911__

The Court. Mr. Bradner is now going back to 
ie oiiginal gentleman’s agreement, 

n Bardin„ No, he has left that. 
r. Bradner. No, I have passed by that. 40
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Q You say this gentleman’s promise was made at 
the time that the agreement of sale was signed?

A Yes, sir.
Q I asked you whether you could say that f̂r.

Davis heard that?
A Yes, sir.
Q He was there at the time?
A Yes, sir.

0* Mr. Bradner. He said he did not know
whether he heard it or not, he was close enough

by'Q Did Mr. Rotter say that in a low tone or a loud 
tone?

A Oh, no, he spoke it so that we could all hear. 
Mr. Hardin. I would just as soon you would 

not lead the witness.
The Court. What the witness said was, first, 

20 that he did not know whether Mr. Davis hear i
or not, and then that he must have heard it, 
cause he was only five or six feet away.

Q Now, we will come back to December, 19lt 
After telling you that he was prepared to carry 
his promise, what further, if anything, was .

A He said now that he was prepared 
as I have just stated

Mr. Hardin, This is being taken subject to m 
objection.

The Court. Yes. . „ an.
(Plaintiff’s objection noted as grou

W<The Court. This is the live o’clock, |  M’ 
meeting, in December, 1911. Go on. .jjon 

Witness. Then he told me that the P P

was to give me 80 much °f ‘ ^ f t h i n k ,  at par, 
stock, 10,000 at par and 2 , > Record
as a bonus, in the other company, the
Company.

20
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Q The Consolidated Record?
A Yes. So that I would be in both of those com-

panies as he had originally agreed.
Q (By the Court.) The proposition was to give 

yon $10,000 of the People’s stock at par and $10,000, 
as a bonus, of the Consolidated stock?

A' $20,000, as a bonus, in the other.
Q (By Mr. Bradner.) Then at that time what 

did you know about the condition of the company?
A Nothing whatever.
Q Well, when his proposition was made to you 

what did you say?
A I said if Mr. Whitehead was going in and he 

was sure that Mr. Whitehead would be our president 
--he said he had placed his $10,000 with the company 
- ’Why, I felt that that would be a very good thing.

Mr. Kahrs. I object to that, if your honor 
please.

The Court. On the same ground?
Mr. Kahrs. This witness started to say what 

he felt, not what anybody said or what was done.
The Court. I understood that this was what 

he said: “ I said if Mr. Whitehead was to be our 
president.”

Mr. Kahrs. The witness was just continuing 
by saying that “ I felt, as long as”—

W itness. I think I did say that.
(Answer read.)

Q (By the Court.) That is what you said?
A Yes.

The Court. He said, “ I felt that would be a 
very good thing.”

Q (Mr. Bradner.) Mr. Clark, I would like to 
e you tell us just exactly what Mr. Rotter said to

n occasion and what you said to him. Give
be entire conversation.
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A I don’t think I can do that, give you the entire 
conversation, any more than I could give you the en-
tire action of the meeting that we had. I am giving 
you, as far as I can, everything that I remember that 
was done.

Q Give us what you remember, then.
A Well, I have already, have I not? If there is 

anything that you wish to know—
Q I am in a position where I cannot suggest it to 

you. You must rely upon your own memory, not 
upon mine. I would be pleased to do so, if they would 
let me.

A Well, I might go all over it again.
Q Well, you made some remark about Mr. White- 

head. I suggest that to you.
A Why, I have just said that Mr. Whitehead was 

going in with his $10,000.
Q How did you know that?
A Why, Mr. Rotter told me so.
Q When did he tell you that?
A Right at that time. That was my inference, 

when I spoke of Mr. Whitehead. Maybe I didn’t put 
it right exactly.

The Court. You said that Mr. Rotter said that 
Mr. Whitehead put in $10,000.

Witness. Yes, I thought I said that.
Q Do you recall anything that was said about the

business being done then?
A He said it was in good shape, better shape

ever.
Q Who said that? ^
A Mr. Rotter. There were only the two ot us

now, you remember. ,
Q Did you and Mr. Rotter come to any agreem

that evening? , , .a n*er,
A Yes, sir; I told him that I would take ^  

but could not pay him the money down; that
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A
Q
A
Q
A
Q
A

give him a two months’ note for the amount, if he 
would not negotiate it without my consent.

Q What did he say to that?
He said he would do it, and he accepted it.
Was the note made out?
The note was made out and signed.
When was the note made out?
The note was made out the next morning. 
Why was that?
Well, it was—I don’t believe there was any— 

I think the stock books were not—
Q Just speak louder, please.
A The stock books were not at hand, and I was 

to leave the stock as security for my note until I 
should pay the note.

Q What stock do you refer to?
A The stock which he was to sell me for the 

$10,000 which the note represented.
Mr. Bradner. Now I call for the stock.
(Papers produced by plaintiff’s counsel.)

Q Did you at the same time the note was signed 
sign some other paper?

, A 1 d°n t remeniber signing another paper. I 
mk Mr. Rotter gave me a paper. Perhaps I did. 
y I show you a paper and ask you if you signed 

lat (paper shown to witness) ?
Yes, sir; that is the delivery of the stock.
Defendant’s counsel offer in evidence the paper 

identified by witness.
Marked Exhibit D. 2.
(Defendant’s counsel reads Exhibit D. 1 and 

Exhibit D. 2.)

”̂ r’ ^ ai>k> I show you what purports to

Talkinr! N°' 39’ for 100 shares of the People’s 
Havp v aC 1De ComPany (paper shown to witness), 

you ever seen that paper?

to Willif°n^  kn° W that 1 have- That is made out 
Wllham R°tter, not made out to me.

Id

20

40

New Jersey State Library
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Q Well, in the paper that you signed you assigned 
certificate No. 39. Did you see a certificate at that, 
time?

A I saw a certificate at that time. I thought it 
was made out to Samuel Clark ; it should have been 
made out to Samuel Clark. That is why I do not rec-
ognize it. My name does not appear.

Q When you signed the paper Exhibit D. 2 what 
was done with the certificates for the stock that you 
were buying?

A I handed the certificates right over with the 
note. They were made out at the time the note was 
made out.

Q Who made them out?
A Mr. Rotter.
Q {By the Court.) You handed them back as col-

lateral?
A Yes, sir.
Q {By Mr. Bradner.) Then you say the certifi-

cate for the People’s Talking Machine Company s 
stock was made out how, to wrhom?

A It was made out to me wrhen I gave this note.
Q Now, I show you what purports to be certi - 

cate No. 6, for 20,000 shares of the Consolidate 
Phonograph Record Company (shown to witness

A This is correct, sir; this is made out to me, 
but I guess they have given us the wrong one ere, 

t)n or else he put his name in instead of my name.
Q This certificate No. 6, for 20,000 shares, is ma

out to you?
A Yes, sir; and the other one should have e > 

I supposed it was. • ,
Q {By the Court.) Is the Consolidated Recor 

Company the same as the Talking Machine Comp
A No, sir.

Mr. Bradner. No, sir.
Q No. 39 is the certificate of the Talking M 

4 0 Company?
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A Yes, sir.
Q This certificate No. 6 is the certificate of another 

company?
A Yes, sir; the one that manufactured the records. 
Q {By Mr. Bradner.) This is certificate No. 6; 

you think that is correct?
A Yes, that is correct, and the other one would be 

correct were my name there instead of Eotter’s. He 
has evidently made a mistake.

Q You did not endorse the certificate No. fi?
A No, sir.
Q Do you know what was done with it?
A Why, I gave him another paper with it—signed 

another paper.
Q Look at the top of Exhibit D. 2 (shown to wit-

ness). What is this paper fastened on the top of it— 
a little piece of brown paper?

A I am sure I don’t know; I don’t know why that 
was put there.

Q Can you say, Mr. Clark, whether there were two 
cer l cates of stock handed to you at the time the note 
«as delivered or not?
riPdr J here certamly was; they were there on the 

v rawn up at that very time. I saw them taken 
nut from the book.

J ?  J0U Say whether those certificates of stock 
e Pasted fast to Exhibit D. 2?

th«t JL°’ they freren’t pasted fast at all when
WsLv * de. 1Vered t0 him- 1 have them in mypossession at all. J

of Uiant” ’ tel1 me’ is there not paste on the back 
^ own paper? Isn’t that a paster?

there anaSf rel^iÌS’ Something has been pasted fast 
e and torn loose from it.

denote * 1 oifer certificate No. 6 in evi-

( Marked Ex. D. 3 .)

tiff J T ner' }  ash counsel for the plain- 
e ìer certificate No. 39 is produced by the
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plaintiff as the certificate that was mentioned 
in Exhibit D. 2?

Mr. Hardin. Yes, sir; the same certificate.
Mr. Bradner. Then I offer that in evidence. 
(Marked Exhibit D. 4.)
Mr. Hardin. I call your Honor’s attention to 

the fact that the certificate No. 39, for 100 shares 
of the People’s Talking Machine Company is 

0 endorsed in blank hy William Better, as of tie
date of December 20, 1911. It is made inthe 
name of William Rotter, and is endorsed in blank 
by William Rotter—power of attorney-on e 
day that Mr. Clark says this transaction oo

P Witness. It would seem to me that that could 
be easily explained.

Q Well, Mr. Clark, did you see Mr. ^
20 his name on the back of this certificate No. 39.

A I can’t say that I did. . «
Q This is the one that is made out to him.
A I  am quite sure that he did, bu 

quite positive of it. I supt«:.se that is tlm ^
he intended me to have it, and have 
terwards; that is the way that it seems to me » j  
but I thought it was made out to me at t , ^ 
it evidently was made to him, and then 1 ^
signed it to me, but without putting my w
there, so that I could put it to anj f ody it „g
something of that kind. I can’t tell you why
done without being witnessed. «William

Q The signature on certificate 3 Bot.
Rotter, President.” Is that the same 
ter?

A Yes. „ ■
Q And “Louis Hannoch, Treasurer.
A Yes.
Q Did you know him?

40 A I knew him; yes, sir; I do know im-

30
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Q And on certificate No. 6 it is signed “William
R. S. Davis, President.” Who is he?

A He is this man that is suing the note.
Q And “ William Rotter, Treasurer.” Is that the 

same William Rotter?
A It is the same William Rotter.
Q Certificate No. 6 is made out on the 20th day of 

December. That was the same day that you signed 
the note?

A Yes, sir; it was done at the same time.
Q Did you see Mr. Davis sign this certificate?
A No, sir; he was not there.
Q What time in the day was it that you signed 

the note? ’ ;
A I should judge it was about nine o’clock in the 

morning.
Q And when you got to Mr. Rotter’s office who 

was there that morning?
A Mr. Rotter.
Q You did not see Mr. Davis there?
A No.
Q Do you recall whether Mr. Rotter had the cer-

tificates of stock ready for you?
A I think he did; I think he brought them that 

morning. That is the reason we could not finish 
the business the night before, because we could not 
get at these stock books.

Q Where were the stock books?
A lam sure I do not know; I suppose in the hands 

of Mr. Davis; I don’t know. They may not have been.
Mr. Bradner. If your Honor please, this note 

shows title out of the plaintiff. It is endorsed by 
the plaintiff. The endorsement has not been 
stricken off.

Mr. Hardin. The plaintiff brought the suit 
and produces the note.

Q I show you Exhibit P. 1, Mr. Clark (shown to
1 ness), is that the note that you refer to, that you 

made on December 20th?
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A It is very evidently the note.
Q Now, it appears to have been torn and pasted 

together. Do you know anything about that?
■ A No.

Q By what appears to be the same kind of brown 
paper as the paster. You do not know anything about 
that?

A I do not know anything about it.
10 Q At the time that you made the note was there 

any person present besides you and Mr. Rotter?
A No, sir.
Q Who wrote out the body of the note (paper 

shown to witness) ?
A Mr. Rotter.
Q After you had signed it what was done with it?
A It was left with Mr. Rotter.
Q What was said then, after you had signed it?
A Something was said before I signed it, but 

20 nothing afterwards.
Q What was that?
A That was that it should not be negotiated, if

30

that is what you refer to.
Q What you said before?
A Yes, that is what I said before.
Q (By the Court.) That is what you said?
A Yes, the note should not be negotiated. Tha 

evidence I have already given.
Q (By Mr. Bradner. ) Well, I understood you to 

say something in addition to that before that it 
not to be negotiated.

The Court. Without his permission.

A Without my permission.
Q Without your consent?
A Yes.
Q Do you know whether the note evei was

gotiated?
A I am not positive of it 
Q Did you ever consent to

at all ¡.they told me8#' 
it?40
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A No, sir.
Q After the note had been given did you see any-

thing of Mr. Davis? After this note had been given to 
Mr. hotter did you see anything of Mr. Davis?

A I saw him only the once— well, I saw him twice, 
once in the evening, and the next morning early at 
Mr. Kahrs’s office.

Q Where was that?
A The evening was at my office and the next morn- 

ing at Mr. Kahrs’s office.
Q At what?
A At Mr. Kahrs’s office.
Q Did you only see Mr. Davis on the two occa-

sions?
A You said after I knew of his getting the note.
Q No, after this note had been given to Mr. Rot-

ter, I said.
A Oh, yes. Mr. Davis came to my house two or 20  

three times to see me, once the latter part of January
—or once the latter part of December and once early 
in January.
%  the Court.

Q Will you mention the years, please?
A 1910 and 1911.
Q December, 1910?
A December, 1910, and January, 1911.

By Mr. Bradner.

I  Q^ The note is in December, 1911. Was it before S0 
°r after the note?

A Well, then, it was 1911 and 1912. 
k Q Take the first occasion he came to see you. Did

ate to you what his purpose was in coming to 
you?

Yes. Shall I tell you what it was?
Q Yes, tell us what he stated.

vw He Came and asked me whether he should in- 
more money in the Wizard Company and in the 40
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People’s Company; he wanted to know what I thought 
of it. Well, I told him I had already invested, or I 
had given my note, but I thought perhaps he had as 
much as he ought to carry; it was a pretty good 
thing, but, I said, “ I think you have got all you want 
to carry.”

Q Did you tell him to whom you had given your 
note?

A Oh, yes, I told him I had given it to Mr. Eotter.
Q Now, this was in the latter part of December?
A This was in the latter part of December.
Q This talk?
A Yes, and also—
Q Just stick to that time.
A Yes, the latter part of December.
Q What further was said?
A He. told me that Mr. Rotter had told him some 

things that perhaps I ought to know, but he had prom-
ised M!r. Rotter that he would not tell what they were. 
I wormed out one or two little things, I have forgot 
ten just what they were, but he said, “ Now, Mr. Clark, 
Mr. Rotter ought to tell you what he has told me, and 
I will see if I cannot bring it about.”

Q Well, how did he come to say that, Mr. Clark, 
do you know?

A Simply because I wormed some little things 
out of him. When he came to talk to me about it, it 
opened the way to it.

Q I understand that he came there and asked you 
about investing in the People’s Company?

A Yes, he wanted to know— he said that he ia 
already invested $5,000, and wanted to know if 
should invest more. Well, I told him I had given my 
note for ten, but I thought that if he had five he 
all that he could carry, or all that he ought to p'u lD

Q Tell us what you said to him, if anything, about 
that note that you had given.
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A Nothing more than I had given the note to Rot-
ifer for the stock, and it was coming due in February. 
I Q Is that all you said to him about it?

A That was the whole gist of that night’s talk; 
lyes, sir. I am quite ready to answer anything that 
| may be called for there, but that was the whole gist 
■of that night’s talk.

Mr. Kahn. Just answer the questions, Mr. 
Clark, please.

I Q At that time when Mr. Davis came to see you 
■Lad you made any inquiries of Mr. Whitehead?
I A No, sir.
I Q Well, did Mr. Davis come to see you again?
I  A Yes, sir; he came to see me along the first part 

■of January.
I Q What was said then?

I ^ said that he had seen Rotter, and he thought 
■t was possible that Rotter would finally tell me, and 
J  told him at that time that it would be a good thing
■  he brought about an engagement by which the three 
lof us could llave a conversation together and under-
stand each other, and he said he would try and bring 
■ach an occasion about.
■  Q Well, at that time were you given any informa- 
■on as to what Rotter would have to say9

A No, sir.
■ Q Did you know what it was?

i f iatfw-1 did 110t know any more than I had an 
t that it was something—

Objected to.

■ a M mind about your idea’ 0nly what he said-
Isiim« ri^ht. You asked me if I had any impres-
t s  as I understood it.

^  ' Î adner- No, you cannot say that. 
e ourt. You may say anything that was 

out +r?-ni you derived impressions with-
8 a m§ your impressions were.

10

20

30

-10
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Q You said something about Mr. Davis having 
already put in $5,000. What did he have to say about 
that?

A He said that he had, he had invested $5,000 in it. 
Q And is that all that he said about that $5,000? 
A Yes, sir.
Q You had known Mr. Davis at that time for two 

or three years?
A Two or three years; yes, sir.
Q Did you know anything about his financial abil-

ity?
A I had some idea; yes, sir. He told me that the 

money that he had put in originally he had to borrow 
on bond and mortgage. Therefore I supposed he was 
not—

Q (By the Court.) You now refer to this $5,000 
that he said he had put in?

A No, sir; the original $5,000 that he put in the 
People’s, or he put in the first company that was 
formed; the New Jersey, I think, he put his in.

Q (By Mr. Bradner.) Well, lie was one of the 
parties that, signed the agreement to sell out to Rot-
ter for $10,000?

A Yes, sir.
Q Did you ever have any conversation with him 

about that after the agreement was made?
A Yes, sir.
Q, When was that?
A I think at that time, at either one or the othei 

of those meetings. He told me that he had not re 
ceived his money until a very short time before t ia 
from Rotter, while I had received mine in the ear? 
part of the year; that he had held him over, he di n 
get his. ■ ^

Q Did he tell you how he got it, in what shape- 
A No, sir.
Q Well, he came again to see you, did he?
A Yes. sir.
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Q And Mr. Rotter came with him?
A Yes, sir; when he had. made the arrangement 

with him to come.
Q And where did that meeting take place?
A In my office, in the Essex building.
Q What time of the day was that?
A Well, it was half-past eight in the evening.

Mr. Hardin. When?
Q When was that?

By the Court. •
Q (Interposing.) He came with whom?
A He came with Rotter.
Q Mr. Rotter came with Mr. Davis?
A Yes, sir.

By Mr. Bradner.
Q When was that, what month?
A It seems to me it was in the latter part of Janu-

ary or the first part of February, 1912.
Q What occurred at that meeting? Tell us all 

you can about what was said then.
A Mr. Rotter told us, or told me in the presence 

o Mr. Davis—Mr. Davis remained there the whole 
! 1Dlî ~that he could not sleep nights, because there 

was something on his mind; that he had been in-
fluenced by Mr. Meisselbach to do a thing that he felt, 
was not right—that he knew was not right; that the 

ry hat he had had an offer from the Record Com-
fh ^ at he and Meisselbach made up

e s ory, and worked that on us on that evening to 
get our signatures; that the fact was that he did not 
wh 6 ailV °^eT r̂om the Record Company. Mr. Davis,

 ̂ai?i president of the Record Company, sat 
here and assented to it.

I  m J l Vw  a(Hlrt) What do y°u mean by “as-

did Sat there—by his silence; he sat there and
11(1 not ®iy that it was not so.
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Was anything else said*Q (By Mr. Bradner. 
on this occasion?

A He said that he would tell this same story to 
all six of the directors, could we get them together, 
and he wished we could; that he had told this story 
to Mr. Kahrs, and if I would go over to Mr. Kahrs 
with him the next morning, why, we would talk the 
matter over with Mr. Kahrs; and we made the ar- 

10 rangement to go over to Mr. Kahrs the next morning. 
Q1 On this occasion, on this evening at your office, 

was anything said about this promissory note that 
you had given?

A No, sir. I told them that, under the circum-
stances, I could not be a party to a doing of that 
nature; that if I paid this note it would make me a 
party to their doings; so I said, “ I will not pay the
note.”

Q Did you afterwards go to Mr. Kahrs’ office?
20 A Yes, sir.

Q When was that?
A The next morning, about nine o’clock, I thin , 

or half-past nine, something like that.
Q What occurred there?
A I asked Mr. Kahrs if Mr. Rotter had made sue i 

a confession to him, and Mr. Kahrs said he had.
Q, Who were there then? .
A Mr. Kahrs, Mr. Rotter, Mr. Davis and mys^ 
Q This conversation, I assume, took place m 

*10 presence of the four gentlemen?
A Four of us together; yes, sir.
Q Go ahead and tell us what was said.
A That he had made a complete statemen 

and that he felt very much better for doing i • 
then I reiterated the statement- 
By the Court.

Q This is what Mr. Rotter said?
A Yes, Mr. Kahrs said that Mr. Rotter 

the full statement to him and felt very muc 
40 for doiner so.
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Q And that Mr. Rotter felt better for doing so?'
A Yes, sir; Mr. Rotter felt better; he got it off his 

mind. Then I made the statement—reiterated the 
statement that I made the night before, that, under 
the circumstances, I would not pay that note.

Adjourned until Monday, June 2, 1913, at ten 
o’clock, A. M.

SECOND DAY.

Monday, June 2, 1913.

Met pursuant to adjournment. 
Present, counsel as before stated.

SAMUEL CLARK, defendant, resumes the stand in 
his own behalf.

Direct examination (continued) by Mr. Bradner.
Clark, on Thursday when we adjourned you 

ad been testifying about a, meeting at Mr. Kahrs’ 
omce. Do you recall that?

A Yes, we were.
Q Have you had any further conversation with 
r Davis since the meeting at Mr. Kahrs’ office?

No, sir; no more than to say, “ How do you do,”
wh y°u want to know

her I wrote anything to him? I did write a letter 
ne or two letters—to him.

A m01! !iaVe writ ên one or two letters to him?
0 ini; jes, sir; and received one from him.

Z (vBy the Cl>urt-) That to Mr. Davis?
A Yes, sir.
Q {By Mr. Bradner.) 

you received from hint?
^ No, sir.
Q Where is it?

Have you the letter that

4U
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A I suppose it was destroyed; I don’t know.
Q Have you looked for it?
A Oh, yes.

. Q, Where have you looked?
A Looked among my papers', private desks, and

so forth.
Q: And you have not been able to find it?
A No, sir.

Mr. Bradner. I will ask Mr. Hardin if hekas 
a copy of it?

Mr. Hardin. What is the date?
Mr. Bradner. We cannot tell the date.
Mr. Hardin. Well, approximately? Before or 

after suit started?
Qi Was it before or after Mr. Davis started suit

against you? .
A It was after, after he started suit; yes, sir.
Q Did it relate to a proposed settlement, or some-

thing of that kind?
A Yes, sir.

Mr. Bradner. Well, if it did, we would not 
want it.

Witness. I wanted to avoid having the
pressed.

Q Something about that?
A Yes.

Mr. Bradner. Then I will not ask you about it.
Q, Did you have any other conversations wi _ 

Davis after you gave the note to Mr. Rotter t an
that you have told us about?

A Other than the'ones that I have already P
of?

Q YeS- ihe latter partA Yes, sir; I think there was one the lane f  
of January.
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By the Court.
Q What year?
A It was after the 20th.
Q January of what year?
A It was—was that 1911 or 1912? I have for-

gotten.
Q Do you mean the year the note was given?
A It was the following year. That was December 

and this was January. m
Q Do you mean the year the note waa given?
A It was the following year. That was December 

and this was January.
Q The note was given December, 1911.
A Then this would be 1912.
Q You say after January 20, 1912?
A Yes, sir.
Q A conversation with Mr. Davis?
A Yes, sir.

By Mr. Bradner.
Q What was that conversation?
A With regard to the note, which Mr. Iiotter told 

me on the 20th that he had sold to Mr. Davis.
Q He told you that?
A Mr. Rotter came to see me on the 20th at my 

ouse and told me that he had made this deal with 
Mr. Davis, he was taking the note.

Q It was before that that Mr. Davis had been in 
0 see you and told you about what Rotter had done, 

or suggested to him? u0
A You mean that Rotter had told him some 

things?
Q Yes.

Yes, sir. Those were previous meetings.
V Well, after Mr. Rotter had told you that he had 

e a deal with Davis with the note, did you have 
y conversation with Davis about the note?

Now, will you repeat that again?
> (Question read.)

40



46
Samuel Clark, direct.

A Yes, sir; that is why he came down there to my 
house after the 20th.

Q How did you know that that was what he came 
down for?

A Because we talked about it ; it was the principal 
thing.

Q What was that conversation, then, after the 
20th, when Davis came to you?

0 The Court. After the 20th?
Witness. Yes, there was a. meeting after the 

20th.
The Court. Very well, go on and tell us about 

it. This was Davis who came down, was it?
Witness. Yes. He told me that he had seen 

Mr. Rotter and had purchased the note, which 
he knew that I had heard of through Rotter com-
ing down on the 20th.

20 Q Well, what else did he say?
A And then he said this confession which Mr. 

Rotter was to make would come off at some future 
date, and I think he told me the date then, hut I have 
forgotten what date that was.

Q Did he tell you what he gave for the note?
A Yes, sir; five thousand in stock and five 

sand in cash was what he paid for the note, 
understood it.

Qi What stock?
«0 a  The stock of the People’s.

Q {By the Court.) The People’s Talking a
chine Company?

A Yes, sir.
Q {By Mr. Bradner.) Was that the same con ^ 

sation in which something was said as to
raised the money?

A I couldn’t hear that.
Q What is that?

„ n A I couldn’t hear that.
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Q Was that the same conversation when some-
thing was said as to how he raised the money?

A No, sir; that, as I remember, was testimony 
whifeh I had given about the way he got his money 
to put in in the first place in the business.

Q I would like to get back, Mr. Clark, to the meet-
ing in April, 4911, of the directors of the People’s 
Talking Machine Company. I think you said that 
Mr. Davis was present at that time?

A Yes, sir.
Q1 Do you recall whether there was anything said 

about—
Mr. Hair dim,. Please do not lead the witness. 

Ask him what took place, if you want to, all you 
please, and let him do the testifying.

(Question read.)
Mr. Hardin. I object to the question, so far 

as it has gone, as suggestive of what took place 
and as being necessarily a leading question when 
completed. We have already been over this 
ground.

The Court. I cannot rule on an incomplete 
question. Finish your question.

Plaintiff’s counsel object to this ruling of the 
court.

Objection noted as ground of appeal.
Q about increasing the capital of the company?

The Court. Avoid the leading form as much 
as you can.

Mr. Bradner. I am trying to, but I have to 
direct his attention to the subject matter.

he Court. It is a great mistake to suppose 
that a leading question is always improper; it is 
not.

(Question read.)
Q about increasing the capital of the company?

, 4. There Was no  ̂ anything at that meeting said
°n increasing the capital.
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Q Do you know whether the capital of the Peo-
ple’s Company was increased?

A No, sir.
Q {By the Court.) You mean that you do not

10

20

30

know?
A If it has been, I hadn’t heard it. I don’t know 

anything about it j I haven’t heard that it was. I 
don’t suppose it was. I knew the capital of the Wiz-
ard Company had been increased—the Wizard Com-
pany, which was the manufacturing company of the 
People’s.

Q {By Mr. Bradner.) How do you know that?
A I saw the papers.
Q The original papers?
A I saw the papers from Trenton; I got copies of 

them; I had copies in my hands.
Q What was the occasion for you having any of

those papers?
A I wanted to know the truth of the matter,

whether there had been any increase or not, or 
whether the name had been changed. I was keeping 
my stock, which was the Wizard Company stock, an 
if they were going to change the stock of that com-
pany to the International, and increase the capita 
stock while I held stock under the name of the ^i 
ard, I wanted to know i t ; so I obtained that informa 
tion. They increased it from one million to five mi • 
lions of dollars.

Mr. Hardin. I think there is another way to 
prove this increase, if there be such an increase 
I do not myself know whether there was or n 
You have got the books here, have you not. • 

The Court. If it is a matter of importance, 
ought to be strictly proved. Strike out t e w 
ness’ statement as to the amount of increas ^  

Q, While you were connected with the ?e°v̂  
Talking Machine Company, Mr. Clark, did you 
any office?40
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A Yes, sir; vice-president.
Q Did you perform any service?
A No, sir; not special.
Q How often did you go to the place of business 

of the company?
A Almost every day.
Q What was going on there?
A They were perfecting the machines and getting 

ready for the sale of the Wizard stock. 10
By the Court.

Q Just what do you mean by “perfecting the ma-
chines” ?

A Why, they had not been perfected; there were 
ittle things about them which did not work exactly 

smooth and could be improved.
Q This was mechanical work?
A Mechanical work; yes, sir.

By Mr. Bradner.
Q Before you gave the note to Mr. Rotter did you 2°
; e any investigation of the condition of the Peo- 

Pes Talking Machine Company?
A No, sir.

Gross examination by Mr. Hardin.
na!L 01ark> You had been interested in the com-
pany before, had you not?

A Had I what?
^ou had been interested in the company before*? 
°b, yes, for a year.
And you knew Mr. Rotter?
Yes, sir.

i S  o n ? reaS0“  that y0U dM n0t make

faith /n the’th in gW 38 ^  reaSOn- 1 had

A {̂ ,v Mr- Brad,w,r.) You had what?
0 l i t '  movehient.

Mr. Rotter?/r  Hardm^  And y°a also had faith in

Q
A
Q
A
Q*

30

40
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A Yes, sir.
Q Going back to tbis time in April, 1911. Was

l0

20

20

to

there any other paper signed at that time, when you 
disposed of your stock originally, than the paper, x- 
hibit D. 1, identified by you the other day. I show 
you D. 1 (paper shown to witness).

A I don’t recall any.
Q I show you a paper indorsed “ Assignment,” and 

ask you whether you recognize that as a paper signe 
by you (paper shown to witness) ?

A That certainly is my signature; I suppose a
is the correct paper.

Q Do you recognize that as a paper that you 
signed at that time?

A I had forgotten about it, but I guess it 
That is very evident. S j j

Q Now, this paper is dated April 15’ 191’. a" 
refers to stock certificates 15 and 17 in t e 
Phonograph Company. I suppose tha m*f 
stock that you originally held in the WizarL Pho 
graph Company, which you disposed of at the _ 
you made the first sale that you described t 
day7, in April, 1911, to Mr. Rotter?

A  Y e S - ,  u  T a l k -

Q And it also refers to stock of the Peop e
ing Machine Company. That is the other s
you disposed of at the same time?

Q So that at the time you made this d _ . ^
at the time you made this sale to Mr. , jb.
250 shares of the stock of the Peop e s 
chine Company and one share of the stock o 
ard Phonograph Company?

A Yes, sir. • . , certificates
Q Had you got any stock—that is, 1i in?

—in both companies when you origina d
A No, sir; I had the People’s before the w

was formed.
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Q You were interested in the People’s when the 
Wizard was formed?

A Yes.
Q How long after the People’s was organized was 

the Wizard formed?
A I had been in about a year.
Q And you went in when?
A I went in in February, and I think this was 

April, was it not? A year and two or three months.
Q That is, you do not mean the February immedi-

ately preceding; you mean the February in the year 
preceding?

A Yes, a year and some months. It might have 
been I went in in January. I can’t tell you that ex- 
actly, when I did go into the People’s. I know it was 
in January or February, it seems to me; the year pre-
vious to when the Wizard was formed.

Q lou  evidently had some additional interest be-
sides the one share of the Wizard stock which stood in 
your name, from this paper, did you not?

A At the time the paper was signed?
Q Yes.
A Yes, I had some stock, which I referred to only 

a few moments ago. That was preferred stock.
Q In which company?
A The Wizard.
Q And you sold that at the same time?
A No, sir.
Q {By the Court.) This one share, was that the 

common stock, Mr. Clark?
A That was the voting stock; yes, sir; that was 

“ e common stock, the voting stock.
Q (By Mr. Hardin.) Will you kindly look at this
per v iich you have identified, this assignment (pa- 

191 to witness). I am talking about April,
in«- at y°U S0ld in Apri-> 1911—we may be talk-

8 at cross purposes—not about any later case.
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Mr. Bradner. You are not talking about the 
same date. The papers bear different dates; this 
is the 15th and the other is the 11th.

Mr. Hardin. One is the contract and the other 
is the assignment.

Mr. Congleton. D. 1 is dated April 11th, Mr. 
Hardin.

Mr. Hardin. I know it.
10 Witness. This is April 15th.

Mr. Hardin. Yes
Q Do you find any reference in that paper to other 

stock than that one share of the Wizard Company?
A (After examining paper.) I find reference to it, 

but I don’t hold the, stock. The People’s Company 
held the stock, and I sold my interest in the People’s 
Company.

Q Then you did not retain any interest in that 
20 stock?

A No, sir.
Q (By the Court.) You are now speaking of the 

preferred stock?
A No, sir; speaking of the People’s Company now.

The Court. Perhaps I got off the question.
Mr. Hardin. There is only kind of stock m 

the People’s Company. The confusion does not 
arise out of the People’s Company. 

yQ. Witness. You see, the People’s Company was
the holding company of the Wizard, and wa*. 
holding a sixth interest in the Wizard Company 
— I mean in the People’s Company—and the eo 
pie’s Company holding $600,000 worth of the 
stock of the Wizard Company. Each one of t ose 
six was entitled to the proceeds, whatever ^J§t  ̂
of the $100,000 that was in the People’s ; that w 
Wizard stock, five hundred of which, or in 
neighborhood, was common stock, the other 

4 0  dred preferred.
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Q (By Mr. Hardin.) Now, some suggestion lias 
been made by your counsel to a difference in date be-
tween Exhibit D. 1 and the assignment paper that you 
have just been looking at. I ask you to look at Ex-
hibit D. 1 and see whether the same stocks, both of the 
Wizard and of the People’s, are not referred to in 
that Exhibit D. 1 (paper shown to witness) ?

A (After examining paper.) I don’t see the ref-
erence to that in this. Id

Q You do not?
A It may be here somewheres, but I seem to have 

skipped it, if it is.
Q It is on the first page. If you read the first page 

again you will probably find it.
The Court. Look down toward the bottom, 

about seven lines from the bottom, and you will 
find the statement that Samuel Clark and A. F. 
Meisselbach only own one share of the common . 
stock of the Wizard Company. Before that you 
will find the reference to 250 shares of the com-
mon stock of the Wizard Company.

Witness. Yes, sir.
Mr. Hardin. Also 10,000 shares of the Wizard 

Company and 40,000 shares. Ten and forty make 
fifty, do they not?

W itness. This is 49,894 • shares in this one.
I do not see a reference to that number of shares
in this other paper. If there are, point it out to 
me. 3#

Q Well, as a matter of fact, Exhibit D. 1 was the 
contract that you made for the purpose of selling 

atever ^ erest you had in those two companies to 
Alr- Rotter, was it not ?

^ le controlling interest, not the preferred,
,!C ^  n°  ̂Par^c P̂a êJ or which did not have any 
uig power. What he wanted was the controlling 

did not want to buy anything which I had 
ln erest in which was outside of that. 4 0
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Q What did you keep?
A I kept such stock as was preferred in the Wiz-

ard.
Q Did you have the certificates for it?
A I can’t say that those certificates were in my 

name either. They were in the names of my children 
and my mother-in-law, and so on. Those certificates 
were small.

> Q (By the Court.) You mean the preferred?
A The preferred, yes. They had no interest in the 

control of the company whatever.
Q (By Mr. Hardin.) Now you are speaking of 

the Wizard Company?
A I am speaking of the Wizard Company. The 

preferred stock had no voting power. All lie wanted 
was the voting power.

Q I understood you to say that there was not any 
reference to the 49,894 shares in this Exhibit D. 1.

 ̂ direct your attention to the middle of page 1 of this e. 
hibit, and ask you whether it is there or not (in i-
cating)?

A. Yes.
Q And whether it does not describe the same thing 

as is in this other paper that I showed you ?
A It is ; surely it is ; that is right.
Q D. 1 represents the contract that you made on 

April 11,1911?
A Yes, sir. ,
Q And that was carried out a few days a e .
A Yes, sir.
Q You got your cash?
A Yes.
Q And you executed the paper?
A. sir. o
Q This other paper that I have shown you.
A Yes sir.
Q At the same time, and transferred the s o 
A I suppose it was at the same time, yes, s

40
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Q A few days later?
A Oh, yes, it was right at that time, close to there 

somewheres.
Q Now, looking at these two papers, now that you 

have carefully inspected D. 1 again this morning and 
refreshed your memory, after the three or four days 
that we have been away from here, the two papers de-
scribe the same thing, do they not?

A I should say so; yes, sir. 1 1 >
Mr. Hardin. I offer in evidence this paper, 

entitled “Assignment, Samuel Clark to William 
Rotter,” dated April 15, 1911. Is there any ob-
jection?

(No response.)
(The paper referred to is marked Ex. P. 2.)

Q Now, the shares of the preferred stock of the 
Wizard Company that you have referred to, that you 
put in other names, that stock is still owned, in so 2 0  
far as you know, in those names? It has not been 
transferred to anybody else?

A It has not been transferred, no.
Q And such shares of stock as are standing in 

those other names are shares of stock that are en-
tirely outside of either one of these papers, D. 1 or P.

A Yes, sir.
Q Do you know how many shares there were of 

that kind? jl ()
A No, I can’t tell you.
Q Approximately?

I don’t remember. There was $4,000 worth 
a en by myself and my friends.
Q And what ratio did the dollars bear to par?A Fifty.
Q So that that meant $8,000 worth of stock?

1)ft|2 000 Sir’ $4’00° W° rth of stock’ the fiftY woul(1
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Q Then you mean that the $4,000 was paid for by
$2 ,000?

A Yes, sir. That was paid for by me to the Peo-
ple’s Company for preferred stock which the People’s 
Company received from the Wizard for a portion of 
their purchase.

Q After the Wizard Company was organized 
through the People’s interest?

10 A Yes, sir.
Q That purchase was in addition to your original 

interest in the People’s Company?
A Yes, sir. ?
Q Now, you originally came into the Peoples

Company in the same ratio of cash to par, did you not?
Mr. Bradner. I object, I do not think it is 

material what he paid for his stock in the Peo-
ple’s Company. He sold it.

(Question read.)
20

A No, sir.
The Court. One moment. There seems to be

an objection to the question.
Mr. Bradner. We are not claiming any dajn̂ S 

by reason of the People’s Company stock. Our de-
fense is not founded upon any deceit in the pur 
chase of that stock from us. We claim no am 
ages in this case as the result of any misrepresen 

tations made to us by wdrich we were induce 
.,n sell our stock in the People’s Company, so

the value of the stock is of no im p o r ta n c e  in 
case. The evidence has been b ro u g h t  ou o 
on the theory that Mr. Rotter did induce u 
sell our stock by stating that he would r^ g*V,.

The Court. (After argument.) I W1 - 
rule the objection and receive the testimony.

Counsel for defendant, Samuel Clark, oh] 
this ruling of the Court.

Objection noted as ground of appea • 
(Question and answer read.)40
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Q Did you pay for your stock in the People’s 
Company a hundred cents on the dollar of its par? 

A No.
Q What did you pay for the 250 shares?
A Twenty per cent.
Q $5,000 cash for the 250 shares?
A Yes.
Q Then later, after you came into the People’s 

Company, the Wizard Company was organized?
A Yes, sir.
Q And you bought from the People’s Company 

the block of the Wizard stock still outstanding in the 
names of your relatives, as you have described, for 
$2,000 in cash, representing $4,000 in par of the Wiz-
ard preferred stock?

A Yes, sir.
Q Outside of what you acquired for that $2 ,000  

on the subsequent occasion, as interest in the Peo-
ple’s Company, you had some further interest in 
the Wizard stock, did you not, at the time in April, 
1911, when you made this sale?

A No. !
Q These papers refer to a sale by you at the same 

time that you sold the 250 shares of the People’s 
stock and the one share of the common stock of the 

izard Company of any and all interest you might 
ave in and to 49,894 shares of common stock and 50,- 
9° shares of the preferred stock of the Wizard Phono- 

? aPh Company. That refers, I take it, to some in-
ject interest which the stockholders of the People’s 
ompany had in the right to dispose of the Wizard 

8 oc 5 as the owners of the Wrizard stock?
Yes, sir; entirely so— the People’s stock.

, ^at is what I mean. I asked you if you did not 
ave s°me further interest?
q ^dldn,t have any further interest after I sold—

At ttle time You made the sale vou had 250 
Sl,aies of this stock?
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A That covered this.
Q That covered whatever interest there might be 

appurtenant to that stock in the Wizard Company?
A Yes, certainly.
Q And whatever it was that you sold on that oc-

casion, it was the representative of what you had paid 
this $5,000 for?

A Yes.
Q Now, you got that stock from Mr. Rotter orig-

inally?
A I think I did; yes, sir.
Q And when you sold to Mr. Rotter you just 

doubled your money?
A Yes, sir.
Q And you got cash on the spot?
A Yes, sir.
Q How long was it when you made your first 

purchase from Mr. Rotter prior to April, 1911 is 
that the occasion that you refer to as a little more 
than a year earlier, in the early part of the year 19 

A Yes, sir.
Q Of course, when your conscience became 

aroused, after the confession of Mr. Rotter, you e- 
manded of Mr. Rotter the stock back that you had so 
to him and handed him back the $10,000 that you go 
in cash, did you not?

A He already had it.
Q Had it from whom?
A He had it from me.
Q Where?
A Why, he had my note and all the stock.
Q And that is this note that is in suit?
A Yes, sir.
Q Have you paid that note to anybody?
A No, sir. ,
Q Have you handed back the $10,000 to Mi-

ter that you got for the stock you sold him?
A Surely not.)
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Q So that the situation is now that you are defend-
ing this note for $10,000, and that you have received 
$10,000 in cash, which you still have, for the stock 
that you sold to Mr. Rotter; that is the situation?

A Yes.
Q Then what do you mean that you say he already 

had your money?
A He had the stock— he has the stock and my note. 
Q Well, suppose that you did not pay the note—  

you do not want to pay the note, you say—suppose 
you do not pay the note. You still have the $10,000, 
have you not?

A I surely have.
Q And he has the stock ?
A Yes, or somebody else has it.
Q Now, the difficulty that you find in this matter 

—the dissension that you find is in the transaction of 
April, 1911, when you sold your stock for $10,000 to 
Mr. Rotter?

A Yes, sir.
Q That is the time you say you were deceived by 

Mr. Rotter?
A Yes, sir.
Q What did Rotter say at that time that you now 

make the basis of your claim of deceit? What state-
ment did he make at that time?

A He said that he had a position offered him at a 
very much larger salary than the People’s and Wizard 
Company could pay him, and that he had accepted it, 
an that that company offering him the situation was 

e onsolidated Record Companv.
h  ̂ ^hat was another one of these corporations that 
a been organized in the same interest, You had 

'mard of it before?
A I had heard of it, but I had no interest in it. 

him? êcause sa^  ^hat J011 sold your stock to

Wjas the principal reason ; there were otherreasons.
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Q Well, what were some of the other reasons?
A The next important reason was that Mr. Meis- 

selbach, who was our manufacturer, said that if Mr. 
Rotter would not stay with us he would not. That 
removed both our inventor and critic and our manu-
facturer, and it left the four of us high and dry. So 
we concluded we had better sell.

Q And you did sell?
10 A We did sell.

Q If it had not been for those statements, you 
would have continued your interest?

A I surely would.
Q You do not know what the present worth of

that stock is, today, do you?
A I do not know what it is worth to-day; I knew

what it was worth then.
Q It was worth what you got for it then, was it 

not?
20 A Yes, and three times as much as I got for it.

Q Well, I suppose, then, you wTould be glad to have 
it back for the $10,000 that you got for it?

A The situation is changed entirely, with Mr. Ko - 
ter out and Mr. Meisselbaeh out. If they had been out 
the thing would have been worth nothing to us. ®  
willing to take $10,000, when I could just as we 
have had $25,000 the week before.

Q But your grievance is that they would not g

110

40

out?
A
Q
A

No, sir; it is that they said they were going out. 
And they did stay?
Yes. They didn’t stay until after they go

StOCE. , A nrlil
Q But having now learned that they s ay >

as you say, you were deceived, and they werel\ t0 
ing—having now found that out, you wou
get back? „ , as

A No, sir; I don’t to get back with sue
that.



Samuel Glarh, cross.
61

Q But you want to keep your $10,000?
A I surely do.
Q And you do not want to pay this note?
A I am sure I will not, if I can help it.
Q When did you first find that Mr. Rotter did not 

go out of the company?
A Why, he did not go out at all.
Q When did you find that out, that he did not go 

out?
A Well, I haven’t heard that he did go out,
Q Well, you expected that he was going out when 

lie bought you out, did you not?
A Yes, we expected he was going out unless he 

made this consolidation.
Q What consolidation?
A With the Record Company.
Q When you sold this, however, you understood 

that, if he got the interest of all the rest of you, he 
was going to stay with the company?
I A He thought he could make an arrangement so 
e could stay and take charge of both of them com-

bined.
Q And the People’s Phonograph Company con-

tinued until December, 1911, when ydu were again 
asked to take some of its stock?

A No, sir.
Q It did not?
A No, sir.
Q What became of it?

chan !! Gauged its name; they had the name
I hpia t0 the International during that period; but 

my stock still as the Wizard Company.
pie’s? Al*e J0U talking about the Wizard or the Peo-

0 w 1 talking about the Wizard, 
the p ef ’, 1 am talking ahout the People’s. I said 
1911 e?Pe s ComPany continued until December, 
in it? eD ^°U were asked again to become interested



62
Samuel Clark, cross.

A I understand it is continuing yet.
Q With Mr. Rotter and other gentlemen inter-

ested in it?
A Yes, sir; I understand so; I don’t know how 

many of them.
Q And the Wizard Company continues also?
A Yes, sir; under the name of International.
Q Now, when you came back into the company,

(1 in December, 1911, as you tell us, without investiga-
tion, you bought a hundred shares of stock of the 
People’s Company and 20,000 shares, par one dollar, 
of the Consolidated Phonograph Record Company, 
did you not?

A As I understood it, I bought the People’s stock 
and the other stock was given as a bonus.

Q At any rate, you got the two bunches of stock?
A Yes, sir.
Q For the same money, or the same note?

0 A Yes, sir; the same price.
Q Now, I show you Exhibit D. 4, being certificate 

No. 39, for 100 shares of the People’s Talking Ma-
chine Company, dated December 1, 1911, in the name 
of William Rotter, indorsed in blank, December -0, 
1911, by William Rotter. You recall by this time, 
do you not, that that is the certificate referred to m 
that paper that we had here the other day, thatyo 
got at the time you gave this note?

A Yes. f
10 Q And you voted on that stock at a meeting 

the People’s Company subsequently, did you no .
A No, sir. Hr to
Q Do you not recall hgving gone to Mr. R° e

get a proxy to enable you to vote?
A Oh, I voted on his proxy. I didn’t know i

this stock; I don’t think it was.
Q He did not give ybu a proxy you go a p

on his own stock? , over
A On the stock that Mr. Davis had turne 

40 to him, as I understood it. I think the proxy is
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Q Well, Mr. Davis turned over the stock to Mr. 
Rotter when Mr. Davis got this note that is in suit, 
did he not? Did you not tell us that awhile ago?

A Yes, I think that is the time.
Q So that at the time you got that proxy you had 

already been informed that Davis had this note?
A Well, now, no, no, I did not know it then; I 

did not know it until the 20th of January.
Q Well, then, how did you get the notion that 

you were getting a proxy for Davis’ stock, if you did 
not know that Davis had sold his stock to Rotter?

A Because Mr. Rotter still held it.
Q Still held what?
A Still held that stock.
Q Davis’ stock, you mean?
A Yes, that stock that Davis had, as I understood 

it. I may be all twisted about those things.
Q I thought you told us the other day that Mr. 

Davis paid Mr. Rotter for this note $5,000 in cash 
and his stock in the People’s Company?

A I told you this morning.
Q Yes, this morning. That is the stock, is it not, 

that you said you thought Rotter was giving you a 
proxy on?

A Yes, he still hold it then, as I understood it.
Q Who still held it?
A Rotter.
Q Under what circumstances? It was Davis’ 

stock.
A I suppose he had not delivered it.
Q You mean that Davis never had the certificate?
A Yes. ■
Q At any time?
A Up to that time. I don’t know that he ever 

a * didn’t know anything about it.
Q You had your certificate, did you not?

I had mine, but I don’t know that he had his. 
lnri k^°U kRew at that time, did you not, that Davis 

een paid by Rotter for the stock that he had
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sold in April, 1911, at the same time that you sold— 
that he received his $10,000?

A No, I did not.
Q You heard that later?
A I think I heard that later.
Q! What was your purpose in procuring a proxy 

on Mr. Rotter’s stock to vote at the People’s Talking 
Machine Company meeting?

10 A I wanted to go there to the meeting to see what 
was going on; I had—

Q Did you not know that you were a stockholder? 
A I knew that the stock was out of my hands; I 

didn’t have it in my name, as it seems. I thought it 
was in my name, but—

Q You thought it was in your name at the time? 
A I thought it was in my name yet. I wasn’t vot-

ing on my own; I was voting on—
Q You also knew that if you had put stock in 

20 your name up as collateral security that you could 
still vote on it, did you not?

A I don’t know that I did.
Q And the reason you went to Mr. Davis then— 
A I believe that to be so, however.
Q; You have borrowed money with collateral on

other occasions, have you not?
A Not more than once or twice in my life, sh- 
Q Do we understand, then, that you got this 

proxy from Mr. Rotter to enable you to attend t is 
30 People’s Talking Machine Company meeting—

A Yes, sir.
Q Believing that you had a right to be there aŝ a 

stockholder, but feeling that you could not get t ere 
except with Mr. Rotter’s favorable acknowle sm 
of your request for a proxy?

A  Yes, sir.
Q And you got such a proxy?
A Yes, sir." - A

Mr. Hardin. Have you got that proxy er
40
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(Defendant’s counsel produce paper.)
Q That is the proxy, is it (shown to witness) ?
A Yes, sir.
Q That, I notice is for fifty shares?
A Yes.
Q You yourself owned 100 shares at the time?
A Yes.

Mr. Bradner. I object to that question.
Witness. Mine was to be 100 shares. I didn’t 

have it.
Mr. Bradner. The question is, “ You yourself 

owned 100 shares at that time” ? That question 
is deciding the case.

Mr. Hardin. Oh, no.
Mr. Bradner. I do not think that is quite a 

proper question to ask the witness: “ You your-
self owned 100 shares at that time” ? That is 
the whole dispute in the case, whether we own „ „  
it or not. If we own it and have acknowledged 
the ownership of it, then we ought to pay this 
note. That would be the end of it. Now he is 
asking the wdtness to say that he owns the stock.
Mr. Clark’s contention is that he does not own 
it and does not want it.

The Court. Let the proxy be marked in some 
way.

Mr. Hardin. It is for fifty shares. I will offer 
it. It has not anything to do with my case.

(The paper referred to is marked Exhibit ,)(> 
P. 3.)

Q (Question read.)
The Court. At what time is that?
Mr. Hardin. January 13, 1912.

% the Court.
Q Do you understand the question, Mr. Clark?

I understand the question; yes, sir. 
lftft ^°U ma  ̂ answer the question. Did you own 

shares yourself on January 31, 1912? 40
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k20

HU

A II

A When I should have paid this note and have 
received it in my name, then I would have owned it, 
but I didn’t own it otherwise.
By Mr. Hardin.

Q I show you Exhibit D. 2 (paper shown to wit-
ness) . Will you point out to me anything conditional 
that you find in that paper?

Mr. Bradner. We do not claim, if the court 
please, that there is any condition expressed in 
the note of collateral receipt, or assignment, 
rather, of the stock; we do not claim that there 
is a condition in any of the writings.

Mr. Hardin. It is just as well to have the wit-
ness say so, then.

By the Court. .
q  The question is whether you see anything con-

ditional in the terms of Exhibit D. 2?
A (After examining paper.) Yes, I see here a 

this thirty-nine shares is supposed to be owned by me. 
«1, Samuel Clark, the owner of the within certificate.

By Mr. Hardin. j
Q Well, what is there conditional about j 

asked you to point out to me anything that there wa 
of a conditional nature on that paper.

A When I should have paid the note—
Q Is that on the paper?
A Yes, sir.
Q All right. Point it out to me.
A “ And upon the payment of said note 

certificate of stock is to be regarded—
Thk Court. “ Reassigned.”
Witness. — reassigned and redelivere ’

and the\same to be my property a so _ 
Showdng it was not my property be ore  ̂

Q It was deposited by you as a pledge for the p 
ment of the note, tyas it not?

A Certainly.



67
tìamuel Clark, cross.

Q And it is recited as your property?
A When it should be paid; when it was paid it 

should be my property. That is what that says.
Q Did you ever give any notes in your business? 
A Next to never.
Q Well, you are fortunate again. You do not re-

gard yourself as owning this stock, because you had 
given a note for it, until the note was paid?

A The agreement states it.
Q1 I understand that. You did not regard your-

self as the owner of this stock, because you had given 
a note for it, which note was not paid?

A Yes, sir; and that is what the agreement there 
says.

Q You had mortgaged the stock for the payment 
of the note?

A Practically that, yes; put it up as collateral.
Q And the collateral that you put up was your 

own, was it not?
A No, sir; not until I had paid for it.
Q Then it was not collateral, was it?
A Well, it was not collateral in the full sense of

the term. It was not to become mine until I paid 
for it.

Q I show you Exhibit P. 1, which you identified 
e other day as the note you gave on this occasion 

paper shown to witness). Is there anything con-
ditional in that note?

A Not in the note.
Q. That is an express promise to pay sixty days 
er the date of December 20, 1911?
A Correct.
Q Signed by you?
A That is right.
Q Now, when did you learn first that Mr. Davis 

acl that note?
 ̂ On the 20th day of January.

The Court. 1912?

20

20

4t.
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20

30

Witness. I suppose it was then, because the 
note had not become due.

Q You learned that before it had become due?
A Yes, sir.
Q Was anything said on that occasion to you—I 

mean now this first occasion when you learned that 
Mr. Davis had this note— was anything said to you 
on that occasion concerning the payment of the note?

A No, sir.
Q Did you say anything about the payment of

the note on that occasion?
A  No, sir. n .
Q Now, this note came due on the 19th day oi

February. Did you see Mr. Davis again between the 
20th of January and the 19th of February, when this 
note became due?

A Yes, sir.
Q How many times?
A Three times, to my knowledge.
Q {By the Court.) Three times in all or three

times after the 20th of January?
A After the 20th.
Q (By Mr. Hardin.) When was the first occasion

after the 20th of January?
A It was within a very few days after that, p 

haps two or three days; I don’t know exactly.
Q Is that the time that Mr. Rotter came with

him?
A No, sir. ,
Q Now, on this occasion, shortly after t e > 

was anything said between you with reference
payment of this note?

A Let me understand that question.
Q (Question read.)
A Yes, sir. # ^ X)*aviSj

Did you not on that occasion te ■
or

Q Did you not on mat r  dlie
propose to Mr. Davis, that when the note

40
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he accept a payment of $5,000 in cash and take a re-
newal for the balance?

A I think it was $7,500.
Q You proposed to pay $7,500 in cash and renew 

it for $2,500?
A I think that was it. I know there was some 

amount of it that he said he would like to leave, and I 
said it was just as well, I would rather.

Q And that was the understanding when you sep-
arated?

A That it might be, yes.
Q I say that was the understanding when you and 

he separated on that occasion?
A That such a thing as that might be done.
Q That you would pay $7,500 in cash and he would 

renew it for $2,500?
A That is as I understand it and as I understood 

it then.
Q When did you next see him? Of course you 

knew then that he had the note ?
A I knew it then; I knew it on the 20th. Mr. Rot-

ter came to my house on the 20th and told me.
Q After the time when you discussed this, or made 

this arrangement about the payment of $7,500 of this 
note and a renewal for $2,500, when did you next see 
Mr. Davis after that?

A At the time when Rotter made the confession 
to us, which was some few days after that.

Q Now, on that occasion was there anything fur-
or said between you and Mr. Davis about the note?
A Yes, I said I wouldn’t pay it, after the confes- 

S10n was made. .
Q Because of the confession?
A Yes.
Q That was the reason?
A Yes.

That was the only reason you gave?
A Yes.
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10

20

30

4()

Q Now, when did you next see Mr. Davis?
A Early the next morning.
Q And at Mr. Kahrs’s office?
A At Mr. Kahrs’s office.
Q And was there any conversation then with ref-

erence to the note?
A Yes, sir.
Q And its payment?
A Yes, sir.
Q Well, what did you say or they say or anybody 

say about the payment?
A The only thing that was said about the note 

was said by me: that, as Mr. Rotter had made this
confession, I would not pay the note.

Q And that was the only reason you gave?
A That was the only reason I gave them.
Q And that was the only reason you had?
A No, because of the things which that brought

out—that confession brought out.
Q Things growing out of that knowledge of that 

confession, as you call it?
A That grew out of that.
Q That was the reason?
A Yes.
Q That confession?
A I think that I should say a little sometning 

there. I think there were some other things said at 
that meeting, when he made that confession, that 
bore upon this point.

Q Now, the confession, as you call it, was tha 
Mr. Rotter had deceived you and the others in Apn > 
1911, when you had sold your stock in the Peop e 
Phonograph Company and in the Wizard Comply 
to him for f 10,000, by telling you that he was propos
ing to leave the company?

A Well, that was the first; that was the first thin.
that he said was not so.

Q Well, that is the confession, is it riot, that J 
refer to, or that was a part of the confession?
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A Yes, sir
Mr. Hardin. That took place on that occasion. 
The Court. Are you going back to April?
Mr. Hardin. I am trying to identify it. He 

used the word “ confession.” I wanted to get what 
the confession was. The confession on Mr. Kot- 
ter’s part, as I understand it from the witness, 
refers to what was stated in the meeting of Anril
1911. F ’

The Court. The meeting on the day before the 
meeting at Mr. Kahrs’s office?

Mr. Hardin. No.
The Court. That was when the witness says 

that Rotter made the confession.
Mr. Hardin. Yes, and that referred back to 

the meeting in April, 1911. I ashed him, when he 
referred to the confession, whether he meant the 
statements made by Rotter at the meeting in
April, 1911. I understand him to say that he 
does so mean.

i/r. Bradner. I understand the witness to say 
hat that was not all the confession: he had not 

given it all.
(Question read.)

,At MI' Kahrs’s offlce did you not state that you
th h 011 ^ is  note, if it were renewed for
me balance of $5,000?

A No, sir.
Q To Mr. Davis?
A No, sir.'

saw 2 Z ’ haVe mentioDe<l all the occasions when you
r. Davis with reference to this note?

thin« T 7  ,°ne *hat 1 rememt|er of. There are some 
upon n,„ * aTO COme to m-T mind that were said 
, * * *  occasions that I have not testified to.
V the Court.

i ^°U ^ave mentioned all the occasions? 
have mentioned all the occasions.

10

20

30

40
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i
Q You have mentioned all the interviews?
A Yes, sir.
Q As you now recall it?
A Yes, sir.

By Mr. Hardin.
Q Do you know Mr. Jacobs?
A Yes, sir.
Q He was one of the gentlemen originally inter-

ested in this company, was he not?
A Yes, sir.
Q In the People’s Company?
A Yes, sir.
Q And he sold out at the same time as yourself? 
A Yes, sir.
Q Do you recall a conversation with Mr. Jacobs 

at Mr. Rotter’s house some time in March, 1912?
A Yes, sir.
Q Who were present?
A Mr. Jacobs, Mr. Rotter and myself.
Q And you were discussing that matter at this

time?
A Yes, sir.
Q Or this matter at that time, rather. Did you 

not at that time say that your request to Mr. Rotter 
not to discount the note was not to discount it at t e 
Merchants’ National Bank, because you did not wan
it discounted at your bank?

A I may have said that, because I did not wan 1 

negotiated anywheres without my consent.
Q Did you not at that time say that your request 

not to discount it was a request not to discount it a 
the Merchants’ National Bank?

A Why, no.
Q I did not get your answrer.
A Not alone.
Q Do you recall a telephone conversation wî  

Mr. Rotter about this note prior to the 20th o 
uary, 1912, the day on which you say that o
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told you that he had sold the note to Davis about the 
note? _ .

A No, I can’t say that I remember such an oc-
casion; it might have been that he called me on the 
telephone to tell me he was coming to my house that 
evening.

Q Did he not ask you over the telephone whether 
you had any objection to his disposal of that note, and 
did you not say to him that you had no objection pro-
vided it was not discounted at the Merchants’ Na-
tional Bank?

A No, sir.
Q Or words of that import?
A No, of course not.
Q At this meeting at Mr. Rotter’s house, in March, 

when Mr. Jacobs was present, did you not say to Mr. 
Rotter and Mr. Jacobs that night, when Mr. Rot-
ter asked you if it was not a fact that he had called 
you on the ’phone, asking you whether you had any 
objection if he discounted the note, and that you had 
replied that you had no objection?

A I didn’t know that he was going to discount it 
°r give it to anyone, so I couldn’t have said that. It 
was done before I knew it

Q Do you not recall that Mr. Rotter told you that 
needed some money for the Record Company, and 

anted ^̂ sPose this note, and that he asked
1 you had any objection to his discounting it?

A Yes.

him * A,nd did you not tel1 him that yon did not want 
o iscount it at the Merchants’ Bank?

di8P n w V hat WaS the Place 1 didn’t want him to 
sent on V  he wasnt to do it without my con- 

nywheres, so he asked me about that.

chan J v 1! 0bjection was t0 a discount at the Mer- 
llants National Bank?

That was one of them, yes.

10

20

ao

40
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Q And did you not tell him expressly that, if he 
could raise the money on the note elsewhere, you 
had no objection?

A No, sir.
Q On any occasion?
A No, sir; I should give my consent to it.
Q Well, do you not recall that he asked you 

- whether you had any objection if he discounted the 
note, and you said no, but you did not want it done at 
the Merchants’ National Bank?

A No, sir.
Q He did ask that question?
A Yes,, he did, but I said, “ Not without my con-

sent.”
Q When did he ask you that?
A He asked me that two or three times; he asked 

me within three days after he got the note.
20 Mr. Hardin. What did you tell him?

Q (By the Court.) You are speaking of Mr. Rot-
ter now?

A Yes, sir. I told him under some circumstances 
I would permit i t ; but I didn’t know when the thing 
came up and when it was done at all.

Q (By Mr. Hardin. ) When Rotter told you that he 
had sold this note to Davis, just about January 20th, 
or thereabouts, 1912, you did not make any objection 
then to the transfer of the note?

30 A No.
Q And when Davis told you that he had the note 

and you arranged about this payment of $7,500 on ac 
count and $2,500 renewal, at that time you did not 
make any objection to the acquisition of the note y 
Davis?

A No, it was all done.

40
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Samuel Clark, re-direot.

Re-direct examination by Mr. Bradner.
Q Mr. Clark, when Mr. Davis and Mr. Rotter 

came to your house and Mr. Rotter made the con-
fession, what was the entire confession that he made?

A May I interrupt you?
Q Yes.
A They never came to my house; they came to my 

office.
Q They came to the office?
A Yes, sir.
Q They came together to your office?
A Yes, sir.
Q And that was after Davis had on one or two 

occasions said something to you about it?
A Yes; those meetings were at my house.
Q And when they came to your office and Mr. Rot-

ter made confession, what did he say in Mr. Davis’s 
presence?

A I have already testified to some things which 
he said there. Among them, that I had not testified 
o, and it slipped my mind on Thursday last, was that 

they made this arrangement to get our stock because
ey had an offer from John G. Gates, I think it was, 

!he great financier, of $500,000 for the controlling 
interest in the People’s Company; $2,500 of that was 
to be paid in cash—

Q {By the Court.) $2,500?
A $250,000 was to be paid in cash and $250,000 
ns to be paid in the stock of the company— I under-

bid rhat WaS at Par—and they wanted to get a 
o our stock and cut us off from participating in 

the profit of that deal.

V ‘the^V¥r' B r a d n e r '  ̂  Did he say whom he meant

He ?  aD(* ^ e ŝse^ acl1, he said, were the one! 
him Sad  ttlat Meisselbach made that proposition t 
and aT-6 had the offer— Mr. Rotter—from Mr. Gate! 

eisselbach, he told us, made this propositio:

10
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Samuel Clark, re-direct.

to him to buy this stock from us, and then they get 
the great proceeds which the company seemed to be 
worth at that time.

Q Well, go ahead and tell us all he said on that 
occasion.

A Then they made this plan, they got this plan—
Q (By the Court.) Is this what Rotter said?
A Yes, this is what Rotter said: that they then 

* ̂  and there made this plan to get our stock, which I 
have recited before, to tell us that they were going 
to leave us, and therefore we would think the stock 
would be worth nothing and we would sell out, and 
they worked that very successfully.

Q (By Mr. Bradner.) Well, go ahead and tell us 
what he said.

The Court. Won’t you go back and tell us just 
what Mr. Rotter said on that occasion?

20 Q There in the presence of Mr. Davis what did he 
say? You said he made a confession. Now, what did 
he confess?

A He confessed that they had made up this plan 
and carried it out.

Q Who had made it up?
A That Meisselbach and he, Rotter made up this 

plan and carried it out, and it was false; that he did 
not have any proposition from the Record Company, 
the Record Company never offered him anything like 
that; that he was one of the officers of that companj 
then and Davis was the president.

Q Right there. When he made that confession 
that when he had stated to you and the others in Apri > 
1911, that he had an offer of a larger salary from ^  
Record Company, of which Davis was president, tba 
it was false, what did M r. Davis say?

A Mr. Davis said nothing; he was perfectly dme 
about it.

Q Was Mr. Davis present when the statement '̂aS 
40 originally made?
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Samuel Clark, re-direct.

A Yes.
Q I mean in April, 1911?
A Yes.

By the Court.
Q And also you mean that he was quiet on both oc-
casions?

A Yes, sir; present on both occasions.
Q And quiet?
A Yes, sir.
Q He said nothing on either occasion?
A He said nothing on either occasion.

By Mr. Bradner.
Q Now, on this occasion when the confession was 

made had you made any investigation as to Mr. 
Whitehead’s interest in this company?

A No, sir.
Q Have you ever made any investigation of that? 
A Since. I 
Q Since when ?
A Since the confession, almost immediately after. 
Q After the confession was made did you attend 

a meeting of the people’s Company?
A No, sir.
Q It was before that, was it?
A Before that.
Q I show you the proxy, Exhibit P. 3, and call 

your attention to the fact that it bears date the 31st 
%  of January, 1912 (paper shown to witness), 
ow, looking at that, can you fix the time when the 

confession was made?
A As I have already said, Mr. Rotter informed me 

0 selling that note on the 20th. Almost immediately 
êr ^ at, within a day or so, Mr. Davis came to my 

ouse and we talked it over, and within a day or two
tho that. W€ had meeting- that, this being 

e 1st, it. would be at least four or five days after 
We » P  ̂ at meeting. It would seem to me so.
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Samuel Clark, re-cross.

By the Court.
Q That would be four or five days after the meet-

ing that the confession came?
A Yes, sir.
Qi That is what you mean?
A  Yes, sir; somewhere about four or five days

after the meeting.
By Mr. Bradner. in  vA Q After the meeting of what?

A  After the meeting of the People’s Company 
which I attended.

Q Where did that meeting take place?
A  At Mr. Kahrs’ office.
Q And do you remember who were present?
A1 Mr. Hannoch, Meisselbach, Mr. Whitehead- 

well, there were two or three others; I have forgotten 
who they were; I don’t recall them. One was from 
Hahne & Company.

Q Was Mr. Davis there?
A I think so, yet I am not positive; I can’t be 

positive of that—no, I think not.
Q Was Mr. Rotter there?
A Mr. Rotter was not there. I don’t think Mr. 

Davis was there either.
Q You say Mr. Whitehead was there?
A Mr. Whitehead was there; yes, sir.
Q, Well, is that the same Mr. Whitehead that you 

have referred to in your testimony?
^  A Yes, sir.

Re-cross examination by Mr. Hardin.
Q Do you know when Mr. Davis became president 

of the Record Company?
A No, sir.
Q Do you know that he was president in Apri > 

1911?
A Of my own knowledge, no, o n ly  that he said so. 
Q Do you not know that he did not become presi 

dent of that company until the fall of 1911?
A No.

40
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Louis Earnioch, direct.

LOUIS HANNOCH, sworn in behalf of defendant. 
Direct examination by Mr. Bradner.

Q Mr. Hannoch, are you connected with the Peo-
ple’s Talking Machine Company?

A Yes, sir.
Q In what capacity?
A President and treasurer at the present time.
Q Have you the books of the company with you? 
A Which ones?
Q Well, have you the stock book?
A Yes, sir.
Q Showing the stockholders?
A (Witness produces book.)
Q I want to ascertain, Mr. Hannoch, who were 

the stockholders on December 19 1Q1 1 ?

I 1  7 <:S’ if you can get it from the books, the names 
and the numbers of the certificates.

l\/i If* m i. _
l

^ r• Bradner. December 19, 1911.

c e m tj'w ,t “ l 8*™ yon the names ot ‘ hose in De-
af them? °  y° "  want the names of those, all

J r; Br<^ner.  Well, if there is not any objec- 
^ve tb n ^  askmg you Particular names, I can

A Their names?

to tuat.

40
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Louis Hannoeh, direct.

Witness. If you do do that, I can tell you 
directly.

Mr. Bradner. Have you any objection to that? 
He has not a long list of names there.

Mr. Hardin. What is the date of it?
Mr. Bradner. December 19, 1911.
Mr. Hardin. I object, because the stock books 

do not prove necessarily who are the owners.
10 The Court. It is some evidence.

Mr. Bradner. The stock book, under the Cor-
poration act, is the best evidence.

Mr. Hardin. That is for the purpose of an elec-
tion, but for the purpose of a contest over the 
ownership of stock, such as this is, it is not the 
best evidence.

The Court. I think it is some evidence. You 
may answer the question.

2 0  Q Who were the stockholders of record on De-
cember 19, 1911?

A The People’s Company?
Q Yes. Give the names and the amount of the

stock.
A Mr. Meisselbach, 260 shares; Mr. Hannoeh, 26 

shares—
Q {By the Court.) Is that yourself?
A Yes, sir. —Mr. Rotter, 150 shares; Mr. Wads-

worth, 30; Mr. Schneider, 25—
30 Q (By Mr. Bradner.) Is that Herman Schneider.

A No, that is Emil Schneider. — H. E. Jepson, 
10; F. I. Liveright, 20; W. E. Corbin, 10; H. Hesslein, 
20; W. B. Moore, 15 ; Richard Hahne, 15; B. S. White- 
head, 1—

Q That is $100? .
A $100. —August Hahne, 30; Max Hesslein, > 

Albert J. Hahne, 75; W. E. Seidler, 50; A. H. Han- 
noch, 25; George Lobsitz, 10.

Q What was the total amount of the capital-
40 A $150,000.
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Q Do you know how much was actually paid in? 
A Well, $44,600.
Q That was paid up?
A Paid in.
Q Can you tell us from your books whether Mr. 

Rotter had paid for his holding's ?
A Mr. Rotter?
Q Yes.
A He did not pay anything for his holdings.
Q He did not pay anything?
A No, sir; not to us.
Q I did not hear you call the name of Mr. Davis. 

Was he or was he not at that time a stockholder?
A He was not.
Q Can you tell whether he afterwards became a 

stockholder?
A I don’t know.
Q Is there anything on your books to show?
A There is not.
Q Have you a transfer book there showing what 

stock has been transferred?
A Yes, sir (producing book).
Q Will you look and see if there was any transfer 

0 s ock from Mr. Rotter after December 19, 1911? 
I have no transfer after December 17 1911 

Q From Mr. Rotter?
A From Mr. Rotter.
Q To anybody?
A To anybody.

toQ Have you anything on the books of the company 
ow that Mr. Samuel Clark is a stockholder? ' 
Not in the People’s.

Q Not in the People’s Company?
A No.

also? HaV<i y° U COntro1 0f the Consolidated Company

q  I know nothing about that.
ou are not connected with that?
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Louis llannoch, direct.

10

20

SO

A No, sir; never heard of it.
Q What business was the People’s Company doing 

on December 19, 1911, Mr. Hannoch?
A Very little.
Q What assets did that company have at that 

time?
A (Keferring to memorandum.).. On December 

31, 1912—
Mr. Bradner. No;
Mr. Hardin. 1911,, you made,, did you not?
Mr. Bradner» 1911.
Witness. I didn’t have anything to do with the 

bookkeeping;, we hired a bookkeeper to look after 
these books for us, because I didn’t have time to 
attend to it,, and I can’t—we have in our safe in 
the office— I gathered up every possible paper 
that I thought could possibly relate to> this case. 
I didn’t expect to be asked about 1911, but the 
expert is here who handled our books, and will 
be able to answer the question possibly, if you call 
upon him.

Q Well, what can you say yourself ?
A Well, we hadn’t very much money.
Q Not very much money?
A No,, very little money.
Q How much do you think you had?
A I don’t think we had—about $5,000.
Q' What property did you own?
A We owned about two thousand finished ma- 

ehins and parts—enough parts to make up possibly 
three or four thousand more.

Ql Do you know7 what they were worth, these fin-
ished machines and parts.,

A ♦ The cost price?
Q Yes.
A About $3 for the finished machine.
Q About $3 apiece for a finished machine?

W
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mouk Hanmchj cross,

IA More than that, $3.30. That is~what tne manu- 
|jacturer estimated the cost would be,

|Q Did you have any orders?
IA We had prospective orders ; we had the assur- 

Ince that there would be plenty of orders,
|Q From whom did you have that assurance?

JA From Air. Rotter and from M!r, Delano, Mr. 
park’s brother-in-law,
IQ Was he connected with the business?
IA No, sir,
|Q What liabilities did you have?
Ia None—well, the only liabilities we had was 
iat we owed the manufacturer, Mr. Meisselbacb, for 
lanufactured goods.
|Q How much did you owe him?
|A Oh, in the neighborhood of $10,000,
|Q Well, that would have wiped out your assets 

|j pay him, would it not?
|A Oh, yes.

M oss examination by Mr. Hardin.
■Q You say your books show nothing from Mr.
■  ¡2 Kotter was the inventor of this machine, ■as he not?
■  ̂ He told me so,
■Q Well, did not his stock go out to him for the—
I  A All of it.
K  For the property purchased?

Yes, sir.

lM h i,7 ’"\hen yOU SaId tI,at the b00ks stowed no
I p you meaD that sho-  *>

^ mean 110 cash, of course.

Iroin him? D°̂  mean saY that they got nothing

I  had^T' /  thought the question was as to cash, 
l^ c o n S  811(1 things of that kind that he re-I  v :r er on for in the w  *

►  awarded tohimV*0^  ° f  the comPanY originally

10
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Louis Hmrmoch, re-direct.

A Belonged to him.
Q Whatever stock there was was transferred from 

him?
A Yes, sir.
Q And the consideration was patent rights, and 

so forth, that he turned over to the company?
A Yes, sir; that is where we got our original 

stock from.
Q This list of stockholders that you have given 

us is merely the list as you find it on the books?
A It is the complete list, so far as my interest is 

concerned, that is, the People’s Company.
Q I say it is the list of stockholders as you find 

them on the books?
A Yes, sir.
Q You have no means of knowing as to the actual 

ownership of these certificates or shares?
A Except what is on the books.
Q If they had been transferred by the record own-

ers to others, and such others had not presented them 
to you for re-transfer, you would not know anything 
about that?

A No, sir.
Re-direct examination by Mr. Bradner.

Q Have you the minutes of the People’s Company, 
Mr. Hannoch?

A Yes, sir.
3 Q Q I show you a book (shown to witness). Is this 

the minute book of the People’s Company?
A Yes, sir.
Q W i l l  you turn to the minutes of the meeting of 

February 7, 1912?
A I have it.
Q What page is that?
A 41.

Mr. Bradner. I offer the minutes of that meet 
ing in evidence. I will read it into the recor • 
“ People’s Talking Machine Company. The an40
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Louis Hannoch, re-direct.

nual meeting of stockholders, February 7, 1912.
The annual meeting of stockholders of the Peo-
ple’s Talking Machine Company was held at the 
offices of the company, Room 501, 736 Broad 
street, Newark, N. J., and called to order at 
10:30, A. M., Mr. Louis Hannoch presiding as 
chairman. There were present Messrs. Meissel- 
bach, Whitehead, Hannoch, Wadsworth, Schnei-
der, Clark and Albert Hahne, all being stockhold- 10 
ers of the company with the exception of Mr. 
Clark, who appeared by proxy. Mr. Hannoch 
stated that, if there were no objections, Mr. E. W. 
Woodruff would act as assistant secretary. The 
meeting then proceeded to the election of three 
directors to serve for the following year. On 
motion of Mr. Schneider, seconded by Albert 
Hahne, Messrs. Whitehead, Hannoch and Meissel- 
bach were nominated as directors. On the ques-
tion being put, they were elected, as follows; By 20 
direct vote of stockholders, 556 shares, and by. 
proxy, 334 shares, making a total of 890 shares.
They were therefore declared elected, as there 
were 140 shares voted more than a majority. The 
secretary thereupon read his report, a copy of 
which is attached hereto, which was voted and 
seconded to be spread upon the minutes of the 
company. The secretary also presented a list of 
stockholders and subscribers to the company, 
which is hereto annexed and presented a report 3 0  
showing receipts and disbursements, and in gen-
eral the financial condition of the company, such 
report, however, to be subject to correction by an 
expert accountant. The secretary then presented 
fhe notice for the annual meeting of the stock-
holders, which contains, among other things, a 
c ause with reference to the purpose of creating 
the office of assistant secretary. On motion of 
lr. Meisselbach, seconded by Mr. Hanna, it was 

moved and adopted, as per copy herewith. On 4 0
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Louis Ramnoch, re-direct.

motion the meeting adjourned. Louis Han- 
noch, Secretary.” . The list of stockholders, 
stock outstanding February 6, 1912, on page 45 
of the minute book: “ People’s Talking Machine 
Company, 1911, August 1st, No. 26, Louis Han- 
noch 260; August 1st, No. 27, A. F. Meisselbach, 
260, August 15th, No. 28, Frank Wadsworth, 10; 
August 22d, No. 29, Emil Schneider, 10; October 
7th, No. 30, Henry E. Jepson, 10; December 1st, 
No. 30, William Rotter, 100; December 1st, No. 41, 
William Rotter, 50; December 1st, No. 42, Emil 
Schneider, 10; No. 44, Emil Schneider, 5; 1912, 
January 26, No. 45, W. E. Corbin, 10; No. 46, 
Hardy Hesslein, 20; No. 47, W. B. Moore, 15; No. 
48, Richard Hahne, 15; No. 49, B. S. Whitehead, 
1; No. 50, Frank I. Liveright, 10; No. 51, August 
Hahne, 30; No. 52, Max Hesslein, 10.” This is 
carried out, “836 shares.”  “ Subscription shares: 
Albert Hahne, 100; Albert Hannoch, 50; Dr. 
Seidler, 50; Frank Wadsworth, 40; George Lob- 
sitz, 10; F. W. Trimpore, 5.” That is carried out, 
“225. Reserved, 259; in treasury, 150. Total 
1500 shares.

The Court. What is the date of William Rot-
ter, 100?

Mr. Bradner. William Rotter, December 1st, 
No. 30, 100 shares.

The Court. That is the date of the certificate?
Mr. Bradner. Yes, sir. And No. 41 is 50 shares. 

That is the date on this statement.
Mr. Hardin. No. 39 is the number here.
Mr. Bradner. That must be so, because there 

are two 30s here. I will put it in in a moment.
On page 47 is the treasurer’s report. “People’s 

Talking Machine Company. February 5, 1912, 
as for year ending December 31st.”

Q That ought to be 1911, had it not? You say 
1912?



8 7
Louis Bannock, re-direct.

A Yes.

31Q1911?0,1Sht t0 1,6 1911’ the y<?ar endtag December 
A Yes, sir.

Ur. Bradner. “A ssets: Capital stock in treas-

“ mm° “ ’ t 15’° ° ° ; caPJtal subscribed, 
,Cash’ * 139'7 3 ; due from International, 

? 64.98, loaned to International, $17,900; Inter- 
ational current account interest, $560.27- In-

ternational common stock, $479,960; Interna- 
tiona preferred stock, $64,000; total, $600,724.98.
li,!!! ” ° teS payable> *19,500; due Interna- 
l ‘ “ a' aCC0“ n‘  of W0,000, $22,000.”  Carried out,
*150000 ’ ? Ce’ W59,224.98; capital stock, 
$150,000; surplus, $409,224.98.”

nodi? What d°eS that “ Internat'°nal” mean, Mr. Han-

0 w  m*ans tbe manufacturing company.
A J j * ?  formerly the Wizard Company?

statement's.wiT6 take the stoek certiflcate book— the i cate for K m ! *  minutes showed Mr. Rotter’s certifi-
it nottareS N°- 3°- 1 tMak *  a mis-

ttrt M^ciark ha!.* ^  9“® that Was made
Mr. Bradner.

court please.

The Court. Strike it out.

^ What As the number on the stub?

!  What does it call for?

| tificate No ft ShareS stoc ĵ issued for cer-
1911? issued to w - r e v  N°' 33’ dated December 1,
“ %  transfer^ and r i n V "  Wh° m “  WaS 0rig'0 tr_ • and whlch he signed,

signed for that certificate?

I move to strike that out, if the

10
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William R. $. Davis, dii'ect.

A  Yes, sir. (Paper shown to witness.) That is 
the one.

Q1 D. 4 is the original certificate (shown to wit-
ness) ?

A Yes, sir.
Q Signed by you as treasurer?
A Yes, sir.
Q Has that stock ever been transferred on the 

10 books of the company to Mr. Samuel Clark?
A No, sir.
Q It has not?
A No, sir.

The Court. To whom is the assignment?
Mr. Bradner. To nobody; it is assigned in 

blank.
Mr. Hardin. It is assigned in blank; the as-

signment is indorsed on the back in blank.
The Court. I notice the date of the blank as- 

20 signment is December 20th.
Mr. Bradner. There is no date on it, is there? 
Mr. Hardin. Yes, it is dated December 20th, 

the same date as the note.

De f e n d a n t  Rests .

WILLIAM R. S. DAVIS, plaintiff, sworn in his own 
behalf in rebuttal.

Direct examination by Mr. Hardin.
Q Mr. Davis, where do you reside?
A 26 Taylor street.
Q Newark?
A Newark.
Q I show you Exhibit P. 1 (paper shown to wi 

ness). You are the holder of that note?
A Yes. .
Q I notice it has your name on the back, “Wi 18

R. S. Davis.”
A  Yes.40
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William R. S'. Davis, direct.

Q And that is in your handwriting?
A Yes.
Q Did you deposit that note anywhere for collec-

tion?
A The Ironbound Trust.
Q And indorsed it on that occasion?
A Yes.
Q It came back to you protested?
A Yes.
Q When did you acquire that note?
A About the 20th, I think, maybe the 19th of 

January.
Q I show you what purports to be a check (paper 

shown to witness). Does that give you any assist-
ance?

A January 18th.
Mr. Hardin. January 18, 1912.
(Check marked P. 4 for identification.)

Q From whom did you acquire it?
A The note?
Q Yes.
A Mr. Rotter.
Q William Rotter?
A Yes, sir.
Q The William Rotter whose name appears upon 

the back of it?
A Yes, sir.
Q What did you give him for it?
A I gave him stock of the People’s Talking Ma-

*i1nnnC01npany t0 the amount of $5,000, a check for 
* J:00’ and a note for $1,100—for $900, I should say. 

{By the Court.) When you speak of the stock 
you refer to par value, $5,000?

A Yes, sir.
Q {By Mr. Bradner.) That is, 100 shares?

-No, it was fifty shares.
Fifty shares?

A Fifty shares.
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William R. S. Davis, direct.

Q {By Mr. Hardin.) And how was the cash paid? 
A By check.
Q I show you P. 4 for identification (paper shown

to witness). Is that the check that paid the $4,000?
A That is the check.
Q To whose order is it?
A William Rotter’s.
Q Indorsed by him? in J1U A Yes, sir.
Q Paid by the bank?
A I presume so. I never heard anything about 

it. It is stamped “Paid.”
Q Your account was charged with it?
A Yes, sir.

Plaintiff’s counsel offer in evidence the check 
identified by witness.

Marked Exhibit P. 4.
20 Q The note for $900 is still outstanding?

A Yes, sir.
Q1 So that cash, $4,000; stock, $5,000, and note. 

$900, make $9,900. Was there any payment of $100 
additional, or arrangement about that?

A  Yes, I was to receive that—it amounted to 
about $50 in the net—as accommodation for discount-
ing that note.

Q There was some interest due on the note?
A Yes, the interest amounted to about $50.

3 0  Q After you bought that note from Mr. Hotter 
did you talk with Mr. Clark about it?

A I did.
Q More than once?
A About the note? Yes, I think so.
Q; And did you tell him that you had it?
A Yes, sir.
Q What did he say to you Avhen you told him

that? ,
A  He was perfectly satisfied, very glad that I he  ̂

40 it, so that in case he wanted to take up pftrt 0 1
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William R. 8. Davis, cross.

and let part of it stand, he thought we could come to 
some arrangement about it.

Q Did you subsequently discuss an arrangement? 
A Yes, sir.
Q And did you make any arrangement about it? 
A Well, there was no agreement in writing, or 

anything like that, but it was understood, yes.
Q Well, what was it?

$7,500 cash and $2,500.
$2,500 what?
A new note.
Was that the arrangement carried out?
No, sir.
Was the note otherwise paid?
No, sir.
When did you become president of the Consoli-

dated Record Company?
A About the middle or towards the last part of 

October.
Q What year?
A 1911.

Gross examination by Mr. Bradner.
Q Mhat is your business, Mr. Davis?
A I am connected with the Sears, Roebuck Com-

pany of New York.
Q Mhat business are they in?

A mail order house, handling ’most everything.
J How long have you been there?

hfll. Avb°Ut tW0 months— about a month and a 
nah—about six weeks.

?  )Vhat business were you in in January, 1912?
i was in the underwear business.

^ Where?

Compan5 Elghth avenue> with the Cogswell & Boulter 

Q On your own behalf?
r v t * 0’ 1 rwas ^P loyed by the Cogswell & Boulter 

P ny. Is that what you mean?

10

20
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40
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William R. S. Davis, cross.

Q Yes.
A No, I was employed by the Cogswell & Boulter 

Company.
Q And how long have you been working for that 

company?
A About twelve or fourteen years.
Q In what capacity?
A Well, sort of a head of the stock, sort of ship-

ping clerk, ’most anything.
Q, How long have you lived in Newark?
A All my life.
Q Were you in any other business prior to that?
A Well, when I first left school I went with the 

American Undergarment Company, in the same line 
of business, down on Green street. They were on 
Broad street at that time.

Q This check is drawn on the Ironbound Trust 
Company. Have you got your bank book here with 
you?

A No, I haven’t.
Q Or your check book?
A No.
Q How long have you carried $4,000 in that bank?
A How long had I carried it there?
Q Yes.
A Well, not a great while.
Q How long before January 18th did you deposit 

the money?
A Well, I wouldn’t like to say; I think it was 

about the 10th or 15th of January, something li&e 
that.

Ql You made a special deposit of $4 ,0 0 0?
A  It wras a single deposit; there was a single de 

posit made, rather, of $4 ,0 0 0 , if that is what you mean.
Q Was that deposit made for the very purpose o 

paying it to Mr. Rotter?
A No, sir.
Q Where did you get that money froin?



William R. S. Dams, cross.

Q
A
Q
A
Q
A
Q
A
Q
A
Q did you, back

20

Objected to as immaterial.
(Question withdrawn.)

Did you get the money from Mr. Rotter?
In payment for my stock.
In payment for your stock?
Yes.
He owed you $4,000?
Well, he owed me the $10,000.
And he had not paid any of it?
No.
And he gave you $4,000?
Yes.
And you gave him the check, 

for it?
A No, I did not.
0, Gave it back in three days?
A I did when I bought this note, yes.
Q And he had agreed to buy your stock back in 

April, 1911, had he not?
A He had.
Q The same time when he agreed to buy Mr 

Clark’s stock?
A He did.

And agreed to give you $10,000?
He did.
And he had never paid you?
He gave me a note for it.
When did that note become due? 3 ^
Well, I don’t know. I think Mr. Kahrs has 

e note there. I am not positive about it.
 ̂ And all you ever received from it was $4 ,0 0 0  ?

No.
What else did you receive?
I received $1 ,000  at another time.
When was that?

action Bef°re ^ at Tlle cleaned up the trans-

Q Well, that did tint nnv $ 1 0 0 0 0 9

10

Q
A
Q
A
Q
A

A
Q
A
Q
A

not pay $1 0 ,0 0 0 ? 40
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10

20

A But I was given $5,000 worth of stock of the 
People’s Company; I didn’t care for all cash.

Q He gave you $5,000 worth of stock?
I requested it.
You requested it?
Yes, sir.
And did he turn that over to you?
He did.
Did you ever have a certificate for it?
I did.
Where is that?
It was retransferred to him when I bought this

A
Q
A
Q
A
Q
A
Q
A

note
Q
A
Q

30

Then you handed him back the same stock?
I did.
What was the number of that certificate, do

you know? . .
A I do not. You have it there likely. No, it isn t,

either. I don’t know where it is.
q  Then you were a stockholder of the Peoples 

Talking Machine Company in January, 1912?

A  1 w a s - u 1Q11?Q Were you a stockholder in December, m i-  
A December, 1911? No, I don’t think so.
Q Well, when did you get the certificate for

worth of stock from Mr. Rotter?
A At the time he cleaned up the transaction an

gave me the check for $4,000.
Q That was two or three days before January

18th?
A Something like that, yes.
Q And that was a certificate for 100 shares.
A No, it was for fifty shares, wasn’t it?
Q Was it a certificate for fifty shares?
A Well, I don’t remember whether it was tor

or for 100. „.w
Q To whom was it made out, do you rei

A O  t h a t ?
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A The certificate?
Q Yes, that he gave you.
A No, I don’t remember who it was made out to. 
Q Did he assign it over to you?
A Well, he gave it to me.
Q He gave it to you?
A Yes.
Q Then you gave it back to him again when you 

bought this note?
A I did.
Q And what did you do with that paper, did you 

sign it? Did you put your name on it at all?
A You mean on the stock certificate?
Q Yes.
A Yes, I signed on the back of it there—a trans-

fer, do you call it?
Mr. Bradner. Have you got that certificate? 

I will call for it.
Mr. Hardin. Perhaps it is in that book. We 

will look and see. I do not know any more about 
it than you do.

Q Did you indorse the stock certificate back to 
Mr. hotter, so that he could have it transferred back 
to him again on the book?

A No, I indorsed it over to him, and he could do 
what he liked with it.

Q Are you sure there was a certificate made out 
to you, Mr. Davis?
j ^ Well, I wouldn’t say whether it was made out 
to me or not.

Mr. Hardin. Mr. Hannoch, the secretary, 
states that that certificate has never come back 
to the company for transfer. So far as he knows, 
Mr. Rotter still has it.

Q Then the transaction was this: Mr. Rotter 
an ed to you a certificate for fifty shares of stock of 
e eople’s Talking Machine Company?
A Yes.

10
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10

30

Q That certificate, you think, was made out to 
you?

A I wouldn’t be sure whether it was or not; I 
don’t remember.

Q Did you ever go to the company to have stock 
transferred to you on the books?

A No, I did not.
Q You held that certificate for two or three days, 

and then handed it back again to Mr. Rotter, did 
you not?

A Yes, sir.
Q, And signed something?
A Yes. On the back of the certificate, you mean? 
Q Yes, or anything relating to it?
A Yes.
Q Did you sign an assignment of it?
A Why, I think that is what it was.
Q Do you know where that assignment is?
A It was pasted on the certificate.
Q Do you know where the certificate is?
A I do not.
Q When you got the note from Mr. Rotter did 

you get anything else with it?
A No.
Q Did you get the certificate of fifty shares of 

stock?
A Oh, yes, I did; that is right.
Q You did?
A I did.
Q Was it pasted fast to the note?
A I think not.
Q Did you get anything else?
A I don’t think so.
Q How long were you connected with the Cod 

solidated Phonograph Record Company?
A How long have I been connected with-it.
Q Yes.
A Since October.40
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Q Not before that?
A Not before.
Q Not before October, 1911?
A That is it.
Q Were you not a stockholder prior to October,

1911?
A I was not.
Q And not connected with it in any way?
A No, sir. 10
Q You were connected, though, with the People’s 

Talking Machine Company?
A Up till when?
Q Up till April, 1911.
A I was.
Q You were one of the directors?
A I was.
Q And you were present when the deal was made 

to buy out the stock?
A I was. . 20
Q And you heard what Mr. Rotter had to say?
A I did.
Q Why did you not insist on payment for your 

stock at once?
A Because I was in no hurry for it.
Q You did not need the money?
A Yes, I needed the money.
Q How much had you paid for your stock?
A The same as Mr. Clark.
Q $5,000? 30
A Yes, sir.
Q Then you were making $10,000 on it?
A No, I was making $5,000.

that? S0W l0ng had y° U known Mr* R°tter prior to

Well, I guess three or four years, two or three 
r our years, something like that.

sol Vi Wllen y° U kecame connected with the Con- 
1 a ed Phonograph Record Company, who were the 

Oncers of it? 40
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A Mr. Rotter, Mrs. Rotter, and I don’t know who 
the other one was.

Q What office did Mr. Rotter hold?
A I think Mr. Rotter was the secretary.
Q What office did Mrs. Rotter hold?
A I don’t know.
Q Did you buy some stock in that company?
A I did not.
Q Were you made president of the company?
A I was.
Q How could you be president without being a 

stockholder?
A Because I was given some stock in it.
Q Who gave you the stock?
A Mr. Rotter.
Q How many shares did he give you?
A I will have to look and see. (After examining 

stock certificate.) 500—no, I am mistaken; 5,000.
 ̂® Q He gave you 5,000 shares ?

A Yes.
Mr. Hardin. $1 shares ?

Q $1 shares?
A Yes.
Q Did you know on the 20th day of December, 

19li, that Mr. Clark had given this note to Mr. Rot-
ter?

A Is that the day the note was made ?
30 Q Y e«-

A I didn’t know it that day, no.
Q Did you know at that time that Mr. Clark was 

to have some stock of the Consolidated Phonograp. 
Record Company?

A I did not.
Q You did not?
A I did not.
Q You did not know it on that day?
A I didn’t know it any time.
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Q Will you be good enough to look at this certifi-
cate and tell me whether your name is signed to it 
(shown to witness)?

A Yes, sir; it is.
Q Certificate of stock to Samuel Clark?
A Yes, sir.
Q And you signed it?
A Yes, sir.
Q December 20, 1911?
A Yes.
Q How was that matter brought to your atten-

tion?
A Why, Mr. Rotter told me that he had given Mr. 

Clark this stock when he bought stock in the People’s 
Talking Machine Company.

Q And he asked you to sign the certificate?
A Certainly.
Q Have you got here the books of the Consolidated 

Company?
A I have not.
Q Are you still, the president?
A I am.
Q And who has charge of the books?
A Wi*y, the books, I think, are at Mr. Rotter’s 

house. .. ‘ ■■■ ,C - ; v * .
Q And they have not been brought here?
a  No. 1 •
Q When did he tell you, that he had made the deal 

with Mr. Clark and sold him some stock and asked 
you to sign a certificate?

Why, just, a few days or a, day or so after he 
had done it. ' *

Q Well, did he not tell you the same morning?
A No, I don’t think so.
Q What time of the day did you sign this cer-

tificate?

A I can’t tell you.
Q Where was the office?
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A The office was at Mr. Rotter’s house at that 
time.

Q Where did you go to sign this certificate, D. 3? 
A I think likely that was signed at Mr. Rotter’s 

home.
Q Well, was it signed on the 20th of December or 

was it signed the night before?
A What is the date of this?

10 Q Dated the 20th.
A  Then I presume it was signed the 20th.
Q Well, you have been here in the courtroom and 

heard the testimony, have you not?
A Yes, sir.
Q Did you not hear Mr. Clark testify that that 

note was signed in Mr. Rotter’s office on the morning 
of the 20th?

A Yes, I guess I did.
20 Q Do you not know, then, that you signed that

• certificate the night before?
A I must have signed—well, no, I don’t know as 

I did; it might not have been done then; it might 
have been done that morning. I don’t know when 
that was signed.

Q Did you go to Mr. Rotter’s house that morning 
to sign it?

A I don’t remember.
Q And that is all Mr. Rotter told you, that he had

.... sold something to Mr. Clark?
A He told me that Mr. Clark wanted to get bact 

before this into the company—into the Phonograp* 
Company.

Q I am asking you before you signed that certi 
cate did Mir. Rotter tell you just what this transac ion 
was with Mr. Clark?

A Yes‘ of
Q Did he tell you that he had sold 100 shares

the People’s Talking Machine Company to Mr. C a
4 0 for $10,000?



101
William R. 8. Davis} cross.

A I won’t say that he told me how many shares he 
sold; he told me that Mr. Clark had purchased $10,000 
worth of stock of the People’s Talking Machine Com-
pany. ,/ »

Q Did he tell you that he was going to make him a 
present of this 2,000 shares of the Consolidated Com-
pany?

A He did.
Q You did not consider that the Consolidated was 

worth anything, did you?
A It was worth something, yes.
Q How much, the paper it was written on?
A It was worth more than that.
Q What did you know at that time, in December, 

about the People’s Talking Machine Company?
A I knew nothing.
Q You did not know anything about the business? 
A Nothing at all.
Q You did not know whether it was prosperous 

or not?
A I knew nothing about it.
Q You heard Mr. Rotter say at that meeting that 

he had had an offer from the Consolidated Phono-
graph Company?

Mr. Hardin. What meeting?
Mr. Bradner. April, 1911.

Q Did you not?
A I did.
Q You believed that, too, did you not?
A Certainly. Why shouldn’t I?
Q When did you find out that was false?
A When did I find out it was false?
Q Yes.
A Why, I don’t know when it was; quite awhile 

after that.  ̂ o  <
Q Had you found out when you went to see Mr. 
ark, in the latter part of December, 1911, that what 
r‘ ®°tter had stated was false?
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A  I had not.
Q You went to see Mr. Clark?
A Yes.
Q Why did you go to see him?
A I went to see him for different things.
Q Why did you tell him that Mr. Rotter had some 

confession to make?
A I didn’t tell Mr. Clark that Mr. Rotter had a 

confession to make. >
Q You told him that something was wrong, did 

you not?
A I did not;
Q Did you not go to see Mr. Clark at all? ,
A  I did.
Q Did you not go to see him three or four times 

before you got the note?
A Before I got the note? No.
Q You did not go to see him at all?

■ .A No, sir.
Q Then what he said was not so?
A He didn’t say I saw him before I got the note.
Q Did you not hear him testify last Thursday?

? A Yes, sir.
Q Did you not hear him say that you . were there 

twice before you got the note?
A No.
Q Did you make the arrangement to have Mr. 

Rotter go to Mr. Clark to make a confession?
A No, sir. • . (, ■.
Q Why did you go there?
A I made arrangements for Mr. Rotter to go &D 

see Mr. Clark.
Q Why did you go?
A Simply went along.
Q Is that all?
A That is all.
Q You were not interested at all?
A No.
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Q You were not interested in having Clark find 
out that he had been buncoed,.were you?

A Mr. Clark wasn’t buncoed.
Q Did you not consider at that time that Mr. Rot-

ter had made a false statement?
A No.
Q Did he not make a false statement when he said 

he had had a larger offer from another company?
A Because he thought at that time, I presume, 

that he had one. •
Q How did you know he thought so?
A I don’t know anything about it.
Q When did MJr. Rotter offer this $10,000 note to 

you?
A At the same time, or practically the same time, 

that the others received cash.
Q No, I am talking about Mr. Clark’s note.
A I didn’t get the question, then. - 1
Q When did he offer that note to you? 20
A You mean what time?
Q Yes. .. . •

Mr. Hardin. The note in suit, you mean?
Mr, Bradner. The note in suit.

A About January—
Q lou do not seem to know much about it. , 

date Sh0W m<2 the CheCk’ and thep 1 will tell you the

A ^ at note, Exhibit P. 1. (shown to ‘'witness). %o
A11 riSht- Let me see the check, and I will tell \

U ia 6 (iate‘  ̂Counsel hands paper to witness, j I
D ^  ab°Ut JanUary 14tlb 15th or 16th. '
■ w hat did he say to you?

|J| He aSk?d me if 1 would discount a note of a 
$10 ft’nJ*esponsihle business man here in Newark for 
and h 1 t0ld kim 1 had no money to do it with, 
the + 6 SUggested that if I would be willing to take up 
and t?1*1! that he offered he would take it that way,

1 e terms were, I already had the stock and he 40
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10

20

30

had the cash, and if I would give up the stock and 
cash and give him a note for *900 I could have the
note.

Q And when did you get the cash?
A Why, I got the cash the same time that I got

the stock.
Q Well, when was that?
A Why, I told you before, a few days before, the 

14th, 15th or 16th, somewheres along there in that
month. .

Q That was when you got the cash from Inin.
A Yes.
Q He was looking for cash, was he not?
A Not that I know of.
Q Did he give you a check for $4,000?
A He did.
Q On what bank?
A The Merchants’.
Q Had you had any conversation with Mr. Clark 

before that time?
A Yes. Before this time that you are M E

about now?
Q Yes.
A No.
Q You had not seen him at all?
A No, not for some time.
Q Had you seen him since you had signed the cer 

tiflcate for 2,000 shares of Record stock?
A I think I had. _ 'l
Q Well, when Mr. Rotter said that he ha 

of a responsible party, you knew who it was, m y
not?

A I did not.
Q Did he have the note with him then?
A I don’t know\
Q Did he show it to you?
A He did not.
Q When did he tell you it was Mr. t |ar40
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A After he had seen Mr. Clark.
Q After he had seen Mr. Clark?
A Yes.

Mr. Bradner. I move to strike that out, if your 
Honor please. I asked for the time, not to fix it 
by someone else.

Q What day was it?
A I can’t tell you.
Q How long before you gave the check?
A Two or three days.
Q Then it was two or three days before you gave 

the check that he made the suggestion to you. Did 
he at that time tell you whose note it was?

A When he made the suggestion to me?
Q Yes.
A No, he did not.
Q Of course you knew Mr. Clark?
A I certainly did. 2
Q And you knew Mr. Clark was good enough?
A I did.
Q You did not go to see Mr. Clark?
A At this time? No.
Q Before you took the note?
A No.
Q You did not go to ask him about it at all?
A No.
Q Mr. Rotter told you that he had sold some 

stock to Mr. Clark’
A He did. 30
Q That he had sold 100 shares of the People’s 

mg Machine Company to Mr. Clark?
I will not say that he said 100 shares, 

for? BUt he told Jon that was what the note was

A Yes.
Q That it was for the stock?
A Yes, sir.

4u
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Q And did you not know it was for the same stock 
that was turned over to you, the 100 shares of stock, 
as collateral?

A Yes.
Q Then you must have known what it was for? 
A Well, I didn’t until it was turned over.
Q When he came to you with the note did he hand 

you at the same time the certificate for 100 shares of 
the People’s stock?

Mr. Hardin. Do not deceive the witness. He 
has not said it was the same stock. You are put-
ting it in his mouth.

Q Mr. Davis, when you received the note of Mr. 
Clark from Mr. Rotter, did you at the same time re-
ceive this certificate, No. 39, for 100 shares of Peo-
ple’s stock?

A I think I did.
Q You are not sure about it?
A I am not sure about; I think I did.
Q Did you produce the certificate here today as 

your property?
A Yes, sir.
Q And the certificate for 2,000 shares of the other 

stock?
A Yes.
Q Now, when you got the collateral with the note, 

did not Mr. Rotter tell you that that note represented 
the price of the stock that he had sold to Mr. Clark? 

A I don’t know whether he did or not.
Q Did you not know what it was?
A I don’t think I quite get what you mean.
Q Did you know that he, Rotter, got that note

from Clark?
A Yes, for stock.
Q What stock?
A The People’s Talking Machine Company.
Q Did you know how many shares?
A I did not.
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Q But you were told there were 100 shares de-
posited as collateral?

A I wasn’t told there was ioo shares; I was told 
there was stock.

Q Did you look at it?
A I presume I did.
Q Have you got in your possession any assignment 

of it from Mr. Rotter?
A I think there is— Has Mr. Kahrs got one?
Q Well, you do not know?
A I think there was one pinned fast to the stock. 
Q Have you any paper signed by Mr. Rotter as-

signing to you, or transferring to you, either one of 
the^ certificates of stock, Exhibit D. 4. and Exhibit

A
Q 
A

Q

I think so.
Where is it?
In Mr. Kahrs’s possession, I think.
(Paper produced by plaintiff’s counsel.)

J  ( .,Is this the PaPer that you refer to (paper shown 
io witness) ?

A Yes, sir.
Q Where is Mr. Rotter’s signature on that?

M(r. Rotter had nothing to do with it.

isn’t th-e haVe anything to do with it- Well,
C lark?1S Xhlblt D* 2‘ an assignment signed by Mr.

A Exactly.
Q As collateral?
A Exactly.

lateralTo y0u?W Mr’ E° tter transfer over the col-

laltal'IlTn!'6 me the note he gave me the col- 
and the paper pinned fast to it.

A t  ^ . tbat is a11 he ^ave you, is it not?
A 1 think so, yes.

how v^uldT’ Mr* Davis~ y ° u are a business m an-. 
Clark? y° U get that certificate made out to Mr.

10

20

30

40
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A How would I get that?
Q How would you get that transferred?
A How do you mean, how would I get it transfer-

red?
Q On the books of the company.
A  Why, this stock was given as a bonus. I really 

had nothing to do with this at all. That was a pres-
ent, you might say.

10 Q You did not consider that anything?
A I consider it something, yes.
Q' What did you know about the People’s Talking 

Machine stock at that time?
A I didn’t know anything, I told you.
Q You did not know anything at all, whether it 

was worth a dollar or par?
A I didn’t know anything about it.

At one o’clock, P. M., the court takes a recess

20 0ne ^our*

A f t er  Re c es s .

WILLIAM R. S. DAVIS, plaintiff, resumes the stand 
in his own behalf.

Cross examination (continued) by Mr. Bradner.
Q Mr. Davis, in the course of your cross examina-

tion, I think, you volunteered the statement that you 
took the note after Mr. Rotter had seen Mr. Clark,

' ° when I asked you to fix the time when you took it, 
you said it was after Mr. Rotter had seen Mr. Clark. 
Do you remember saying that?

A Yes, sir.
Q Did Mr. Rotter tell you that he had to go an

see Mr. Clark about it? ; Kot.
A  There was an understanding between Mr. 

ter and Mr. Clark that the note wasn’t t ° W  
counted, without his approval, at the Merc an

4 o Bank.
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Q I do not ask you that.
A What do you mean, then?
Q, Did Mr. Rotter tell you that he had to see Mr.

Clark before he could turn that note over9 
A No.
Q Why do you say it was after Mr. Rotter had 

seen Mr. Clark?
A Because of this arrangement that Mr. Clark 

made with Mr. Rotter when he gave the note, that the 10 
note should not be discounted or go out of his posses-
sion unless Mr. Clark gave his permission.

Q Mr. Rotter told you that?
A Yes.
Q Did you go and ask Mr. Clark before you took 

the note whether he consented to its going out of 
his—

A No, sir.
Mr. Bradner. That is all.

Re-direet examination by Mr. Hardin.
Q You saw Mr. Clark after you had the note9 
A I did.
Q Did Mr. Clark make any objection of any kind 

to your having it?
Objected to.

A He did not.

Mr. Bradner. There has been some evidence 
of some offers of compromise, which went in 
without any objection; but I object to anything 30 
a tenv ards to ratify the note. I do not under-
stand that offers of settlement are evidential.

Mr. Hardin. I am not talking about com-
promise.

Q (Question read.)
The Court. You may answer the question.

A No.
, Y hen Was il that y°u first saw Mr. Clark after  ̂u had the note?

40
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A Where was it?
Q Yes.
A At his house.
Q And when was it?
A About two or three days after I got the note. 
Q And at that time did you tell him that you had 

the note?
A Yes.

10 Q What did he say?
A Perfectly satisfied.
Q Was it on that occasion or on a later occasion 

when you arranged, as you told us, about the pro-
posal to pay $7,500 in cash and renew for $2,500?

A  At a later time.
Q How much later?
A I would say a week or ten days.
Q And where was that?
A At Mr. Clark’s house.

20 Q Had you before the time that you saw Clark 
at which you told him you had the note been in com-
munication with Clark about Mr. Rotter in any way?

A  No, sir. ;
Q Had you told Mr. Clark prior to that time that

Mr. Rotter had made a confession to you?
A No, sir.
Q Did you talk with Clark about Rotter?
A Only in a general way.
Q Was it before or after you had the note?

30 A After. ,
Q What did you say to him, if anything, aboil

Rotter? . T
A Well, I can’t tell you what I said, because 

don’t remember, but there was nothing—it was on y 
in the matter of talking about the company s 
ness.

Q Which company’s business?
A The People’s Phonograph.
Q (By Mr. Bradner. ) People’s Talking Maclu

^  Company?
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A People’s Talking Machine Company, I meant. 
Q {By Mr. Hardm.) Now, you sold your stock, 

you say, in April, 1911, to Rotter, at the same time 
that Clark sold his?

A Yes, sir.
Q From that time forward, how long was it before 

you again owned any stock in the company?
A Until I bought Mr. Clark’s note.
Q Had you extended the time of payment of Rot-

ter’s note, given to you in April, 1911?
A I had.
Q More than once?
A I think twice.
Q What was it you finally got from Rotter in 

satisfaction of the note?
A You mean the final settlement?
Q Yes.
A I got fifty shares of stock of the People’s Talk-

ing Machine Company and $5 ,0 0 0  in cash.
Q Now, then, what became of the certificate for 

fifty shares?
A Why, I gave that to Mr. Rotter when I bought 

the stock, or when I bought the note, rather, I mean.
Q And it has not been in your possession since?
A It has not.
Q Have you in your possession any other certifi-

ante than the certificate No. 39— I mean now of the 
eopleg Talking Machine Company— Exhibit D. 4 , 

that you received as collateral for the Clark note 
(paper shown to witness) ?
A That is all I have ; I have no other certificate 
sock. In that company, you mean?

Yes> the People’s Talking Machine Company, 
the time you received the note, Exhibit P. 1 , the 

ar note for $10 ,0 0 0 , what other papers besides that 
you receive at the same time?

The collateral that he had put up.
* Now, meaning by that what?
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A The certificate of stock of the people’s Talking 
Machine Company and the certificate of stock of the 
Consolidated Phonograph Record Company.

Q That is, Exhibit D. 4 and Exhibit D. 3, that 
you have in your hand?

A You mean marked that way up at the top? 
Yes, 3 and 4.

Q Did you receive any other paper?
10 A  And this one (indicating).

Q And that is Exhibit D. 2?
A D. 2.
Q Those papers have been in your possession or 

in the possession of your counsel ever since?
A In Mr. Kahrs’ possession.

Re-cross examination by Mr. Bradner.
Q Mr. Davis, are you not mistaken when you say 

you had nothing to do with Mr. Rotter after April, 
20 1911, until you got this note of Mr. Clark’s.

Mr. Hardin. He did not say that.
A That Rotter wasn’t mentioned.

Mr. Hardin, He said that he did not have 
anything to do with the People’s Talking Ma-
chine Company.

Q I understood you to say that you had nothing 
to do with Mr. Rotter.

A No, I didn’t say that.
Q Now, you saw Mr. Clark at his house a lew 

3 0  days after you got the note?
A Yes, sir.
Q Why did you go to see Mr. Clark?
A Why, I went down to see him to tell lum \ 

I had the note, which he already knew. I knew a 
he knew «it, but I went down to tell him tha 
it, and went down to see what he wanted to o 
the payments on it, meeting the payment of it.

Q That is the only reason you went to see 
A That is the only reason.

40
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Q And then when you went to see him you made 
an arrangement to go there to meet him with Rotter, 
to have Rotter make a confession?

A I didn’t get the question.
Q At that time did you make the arrangement 

with Mr. Clark to meet him and Mr. Rotter together?
A No, sir.
Q And then when Mr. Rotter went to Mr. Clark 

and made the confession, you just happened to be 1 0  
there?

A The arrangement was made at another meeting, 
when I was to Mr. Clark’s house at another time.

Q Then you said that you would have Mr. Rotter 
come along?

A I said I would try and have Mr. Rotter meet 
Mr. Clark.

Q Now, when you heard that confession from Mr. 
Rotter, why did you not repudiate the whole thing?

A Why didn’t I repudiate it? 2 0
Q Yes.
A No reason at all.; in fact, I didn’t hear any 

great confession.
Q You did not hear any confession?

The Court. Any great confession, did you not 
say?

Witness. Yes.

Q No great confession. You did not hear any 
great confession?

A No, sir; I did not.
Q You did not think it was a great confession?

I did not; in fact, the question—the prominent 
question— ..

Q One moment. Mr. Davis, when Mr. Clark heard
a confession, did he not say immediately that he 

Would not pay that note?
A He did not.
Q He did not say that to you?
A Not then. 40
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Q He did say it a few days afterwards, in Mr. 
Kahrs’ office?

A  The day after.
Q Was it at the annual meeting of the company? 
A  How is that?
Q Was it at the annual meeting of the company 

that he said he would not pay the note?
A No.
Q Were you not there?
A Yes.
Q You were at the annual meeting of the com-

pany?
A No, I was not.
Q What day were you at Mr. Kahrs’ office?
A You mean the date?
Q Yes.
A I can’t tell you; I will say, though, that it was 

either Friday or Saturday.
Q1 Was it the day before you went to Mr. Kahrs’ 

office that you were told by Mr. Clark that he would 
not pay the note?

A  No, it was at Mr. Kahrs’ office that Mr. Clark 
said he would not pay the note.

Q Did he not tell you that before that time?
A  No, sir.

Further direct examination by Mr. Hardin.
Q You say you did not hear any great confession. 

30 What did you hear? What did Mr. Rotter tell Mr. 
Clark?

A Well, as near as I can remember, Mr. Rotter 
told Mr. Clark— Mr. Clark told me the last time I 
was to his house that there were certain accusations 
made against Mr. Rotter, and that he was going to 
make trouble for the company—

Q Who was going to make trouble?
A Mr. Rotter. — and I don’t remember what else 

there was, and I said that, if that was so, I thought 
40 that Mr. Rotter ought to be made acquainted with
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the fact, because I didn’t believe that he knew it was 
so; and on the strength of that arrangement was made 
whereby Mr. Rotter, myself and Mr. Clark met at 
his office a day or so after this.

Q What did you hear at that meeting?
A Why, just what I have told you : that Mr. Rot-

ter was going to make trouble for the concern and— 
well, that was about it.

Q What did you hear Mr. Rotter say to Mr. Clark 
about this? '

A I didn’t hear him say anything, except we 
would go to Mr. Kahrs the following day and let Mr.
Kahrs answer the question, that he knew all about it.

Q Was the question defined? Did Mr. Clark ask 
Mm any question?

A No, I don’t think he asked him any particular 
question.

Q (By the Court.) Are you now speaking of the 
interview at Mr. Kahrs’ office or the other interview?

Mr. Hardin. Before Mr. Kahrs’ office?
A Before Mr. Kahrs’ office.
Q (By Mr. Hardin.) Was it the day before, do 

you recall?
A I think it was the day before, because I know 

the next noon we went there. I think this took place 
on Friday noon, if I remember right. I had an en-
gagement at the bank, and I was quite anxious to get 

j away before one o’clock, because I was to meet Mr. 30  
I Jacobs there to get the pay-roll for the factory, and 

that is the reason I think it was Friday, because Fri-
day was the day we drew our money.

Q Now, at this meeting in Mr. Kahrs’ office was 
any proposition made by Mr. Clark to you about the 

I Payment of this note?
A Yes.
Q What did he then propose?
A Five and five, five cash and a new note for five.
Q Five what? 40
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A $5,000, do you mean?
Q I asked you what he proposed?
A He said something about paying $5,000 in cash 

and a new note for $5,000.
Q What did you say to that proposition?
A I told him that I wanted $7,500 and a new note 

for $2,500, as the arrangements were before.
Q And what did he say then?

10 A I think that is when he made the exclamation, 
he said he would not pay the note at all.

Further cross examination by Mr. Bradner.
Q Then, Mr. Davis, there was an arrangement 

made, too, with Mr. Clark and Mr. Hotter together, 
was there not?

A Yes.
Q Did you not say this morning that you just 

happened to go along?
2 () A I said nothing of the kind.

Q Did you not testify this morning that you just 
happened to go along?

A No.

WILLIAM ROTTER, sworn in behalf of plaintiff 
in rebuttal.

Direct examination by Mr. Hardin.
Q Mr. Rotter, where do you reside?
A 845 South Thirteenth street.

:l() Q You have lived there for some time?
A Well, a little over a year in that particular 

place.
Q And before that had you lived in Newark?
A  Yes, about twelve years, I think.
Q You were interested in the organization of the 

People’s Talking Machine Company?
A  I wTas.
Q Do you recall the meeting in April, 1911, whic 

was attended by other gentlemen interested in tha 
40 company?
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A I do.
Q Well, who were there, if you recall?
A Mr. Clark, Mr. A. F. Meisselbach, Mr. Davis 

and myself.
Q As the outcome of that meeting, you bought 

certain stock, or made a contract for the purchase 
of certain stock, of those gentlemen in the People’s 
Talking Machine Company?

A I did.
Q I notice the contract refers also to the Wizard 

Phonograph Company. Was that another company? 
A Yes, that was another company.
Q Organized subsequent to the People’s Talking 

Machine Company?
A Subsequent to the People’s Talking Machine 

Company.
Q I show you Exhibit D. 1 (paper shown to wit-

ness). Do you recognize that as the contract made 
on that occasion?

A Yes. . ..
Q You bought among other stock under that con-

tract some stock of Mr. Davis’, did you not?
A Bought everybody’s.
Q Did you pay Mr. Davis for his stock under that 

contract in cash or by note?
A In the beginning I didn’t give him either cash 

or note; I told him he has to wait a few days. After 
that he came around and I gave him a note.

Q I show you a paper (paper shown to witness).
A That is the one.
Q A note for $10,000, dated April 20, 1911 ?
A Yes, sir.
Q To the order of William R. S. Davis?
A Yes, sir.
Q Signed by yourself?
A Yes, sir.
Q It is dated April 20th. Can you tell about what 

me y°u gave it to him?
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A Well, as I said before, this transaction took 
place April 11th. For a few days I didn’t give him 
anything; I told him he would have to wait a few 
days; and a few days later he came around and I 
offered him the note; 1 asked him to take it as a per-
sonal favor, he said all right, he would accept it.

Plaintiff’s counsel offer in evidence the paper 
- 0  identified by witness.

Marked Exhibit P. 5.
Q I show you a paper purporting to be signed by 
William R. S. Davis (paper shown to witness). Do 
you recognize that as a paper received from Mr. Da-
vis?

A Yes.
Q That was one of the extensions?
A Yes.

Plaintiff’s counsel offer in evidence the paper 
2 0  identified by witness.

Marked Exhibit P. 6 .
Mr. Hardin reads Exhibit P. 5 and Exhibit 

P. 6 .
Q Now, how was that $10,000 note, Exhibit P. 5, 

subsequently retired by you?
A I gave other notes.
Q Did you pay anything on account in cash in 

the month of November, 1911?
A I gave Davis $1,000 in November, November 

H() 15th, on account.
Q Does that check represent that payment (paper 

shown to witness) ?
A Yes.
Q And at that time how was the balance of the 

note paid?
A I offered Mr. Davis to give him $4,000 more in 

cash, and, in fact, that was—$4,000 in cash and $5,000 
stock. That made the $10,000.

Q Now I show you a check for $4,000, dated Jan 
40 uary 17, 1912 (paper shown to witness).
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A That is my check.
Q That represents the $4,000 paid in cash?
A Yes.

Mr. Hardin. I offer these two checks in evi-
dence.

(Marked respectively Exhibit P. 7. and Ex-
hibit P. 8 .)

Mr. Hardin reads Exhibit P. 7.
Q That check, Exhibit P. 7, was debited against 

your account in the Merchants’ Bank, on which it was 
drawn?

A Yes. , ‘ '
Mr. Hardin reads Exhibit P. 8 .

Q That check was also charged against you?
A Yes.
Q Now, what else was there remaining after these 

checks had been paid on this original note of $1 0 ,0 0 0 ? 
A Remaining as to what?
Q How much remained unpaid?
A Nothing; it paid up all.
Q Well, there was cash only for $5,000?
A I gave $5,000 stock.
Q Were any notes surrendered at that time?
A Well, all these notes.
Q Mr. Davis had your notes?
A Yes, sir.
Q And he surrendered them?
A Sure.
Q I show you notes for $5 ,0 0 0  (shown to witness). 

Will you look at them and tell me whether they are 
the notes that were so surrendered?

A Yes.
Q At the time this stock was taken by Mr. Davis, 

to January?
A Yes.

Mr. Hardin. I offer these notes in evidence. 
They are all dated November 8 , 1911. There are 
three for $1,000 and one for $2,000. The first

10

30

40
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$1 ,0 0 0  note that I offer is payable,on demand, to 
the order of William R. S. Davis, signed by Will-
iam Rotter.

(Marked Exhibit P. 9.)
Mr. Hardin. The second one is at three months 

after date, for $1,000, to the order of William R.
S. Davis, payable at 26 Prospect street, Newark,
N. J., signed by William Rotter.

(Marked Exhibit P. 10.)
Mr Hardin. The third one is for $1,000, pay-

able five months after date, to the order of Will-
iam R. S. Davis, at 26 Prospect street, Newark, 
N. J., signed by William Rotter.

(Miarked Exhibit P. 11.)
Mr. Hardin. And the last one is for $2,000, 

payable seven months after date, to the order of 
William R. S. Davis, payable at 26 Prospect 

2q street, Newark, N. J., signed by William Rotter.
(Marked Exhibit P. 12.)

Q On January 17, 1912, at the time this check 
for $4,000 was given, these notes were surrendered, as 
I understand you?

A Yes.
Q Did you at that time deliver to Mr. Davis a 

certificate of stock?
A I did.
Q For how many shares?

30 A Fifty.
Q Have you that certificate in your possession 

now?
A I have.
Q When did you get it back?
A At the time I discounted the note.
Q Discounted what note?
A Mr. Clark’s note.
Q Will you produce that certificate, please?
A (Witness produces paper.)

40
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Q This certificate No. 41, for 50 shares of the 
People’s Talking Machine Company.

A Yes, sir.
Mr. Hardin. I f your Honor please, this stock 

certificate corresponds with stub No. 41 in the 
stock book that was here this morning, and that 
stub I will read, inasmuch as Mr. Bradner read 
the others. Certificate No. 41, for 50 shares, was 
issued, without being filled out; it is in lead pen- 1 G 
cil. “Certificate No. 5 the same as No. 33;” 
dated in ink, “December 1, 1911; issued by W ill-
iam Rotter,” blank; “dated December 1, 1911; 
from whom transferred, original. Received the 
above certificate. See surrender below. William 
Rotter.”

Q That certificate, I notice, is made out to your 
order?

A Yes, sir.
20

Plaintiff’s counsel offer in evidence paper iden-
tified by witness.

Marked Exhibit P. 13.
Q At the time of its delivery to Mr. Davis, as you 

have described, was there any transfer on it?
A Yes.
Q Transferred in blank?
A Yes.
Q And what is the date of that transfer?
A January 17,1912. 30
Q That is the same date, is it not, as your check 

for $4,000, Exhibit P. 8?
A Exactly.
Q Now, when did you say you got this certificate 

oack again?
A When I discounted the note for Mr. Davis.
^ And can you tell us when that was?
A When that was?
Q Yes.

40
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A Well, it was the 18th or 19th; I don’t remember 
exactly the date.

Q I show you the check (paper shown to witness).
A The 18th or 19th, just as I say.
Q What did you hand to Mr. Davis on that day?
A What did I do?
Q The day that you say you discounted the note— 

That is the expression you used.
A Yes, sir.
Q —what did you hand to Mr. Davis on that day?
A I handed him the note and—
Q I show you Exhibit P. 1 (paper shown to wit-

ness). Is that what you mean by “ the note” ?
A Yes, that is the note I handed, and I handed 

the assignment that I originally got from Mr. Clark.
Q I show you Exhibit D. 2 (paper shown to wit-

ness). Is that the paper that you refer to?
2 q A Yes, that is the assignment. And I handed him . 

the People’s stock as well as the Consolidated Record 
stock.

Q I show you Exhibit D. 4 (paper shown to wit-
ness). Is that the certificate of stock?

A That is the certificate.
Q How many shares?
A 100.
Q And I show you Exhibit D. 3, for Consolidated 

Phonhgraph Record Company stock (paper shown to 
witness). Is that the certificate that you refer to, 
and that you handed him?

A Yes.
Q At the time you handed those papers to Mr. Da-

vis, have you any recollection as to whether this litt e 
brown paper up in the corner was on Exhibit D. 2 as 
it appears there now?

A I put it on because we had it all together, an 
we had paste in the shop and I pasted it together

Q Was that transfer attached as I now attach 1 
to Exhibit D. 4 at the time you handed these PaPelS 

 ̂ to Mr. Davis?
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A Yes.
Mr. Hardin. Your Honor will see that the evi-

dence of paste on the back and the fold of the 
papers relate exactly each with the other, so that 
the thing explains itself.

Q I also notice that this note, Exhibit P. 1, has a 
piece of brown paper on the back of it. Do you recall 
whether you have seen that before?

A Yes, sir.
Q What did you put that there for?
A It seems to me now that I have put the thing 

together with this, and after I must have separated it, 
and for precaution that it shouldn’t get torn, I pasted 
another piece of paper on. That is as near as I can 
remember.

Q Now, at the time you handed these papers to 
Mr. Davis that you have just identified what did you 
receive from him?

A I got from him $5,000 stock which he bought 
from me and I got—

Q I show you Exhibit P. 13 (paper shown to wit-
ness). Is that the paper that you mean?

A Yes, sir.
Q Was it accompanied by any transfer or writing 

of any kind by Mr. Davis?
A les, he asked me to come over to Mr. Kahrs’s 

office for the whole transaction, and at that place it 
was transferred.

Mr. Bradner. You said Mr. Kahrs’s office?
Mr. Hardin. Yes. Mr. Kahrs is a witness to 

this. . '
Mr. Bradner. I thought he said Mr. Clark’s 

office.
fitness. No, Mr. Kahrs’s.
Mr. Hardin. You do not want me to call Mr. 

Kahrs, do you?
Mr. Bradner. No, I will admit that that is Mr.
ahrs’s signature as a witness.
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(Mr. Hardin reads Exhibit P. 13.)
Mr. Hardin. That makes, if your Honor please, 

a sort of a double transfer on the hack of the cer-
tificate, No. 41, Exhibit P. 13, this last paper that 
I have read being pasted fast over the blank 
transfer.

10
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Q I notice that Mr. Davis’s signature also appears 
on the margin under the other transfer. Do you re-
call when that was written?

A Yes, sir.
Q When was it?
A I believe the same time, as near as I can remem-

ber.
Q What else did you get?
A I got the note for $900. It was supposed to be 

another $1,000, but $100 was allowed for discounting 
the note, so I got a note for $900.

Q That note you still have?
A I do.
Q Have you got it with you?
A Yes (producing paper).

Mr. Hardin. I offer that note in evidence.
(Marked Exhibit P. 14.)
(Mr. Hardin reads Exhibit P. 14.)

Q That note has not been paid and is still held 
by you?

A Yes.
Q Now, did you receive anything else besides the 

stock and the note for $900?
A I got his check for $4,000.
Q Referring to Exhibit P. 14 (paper shown to 

witness) ?
A Yes.
Q You collected that check through the bank?
A I did.
Q And got the money for it?
A Yes.
Q And kept it?
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A Yes.
Q Where did you get this $10,000 note of Clark’s 

that you sold to Mr. Davis, as you have described?
A When did I get it or where?
Q When and where, both?
A I got it at the office of the People’s Talking 

Machine Company and the Wizard Phonograph Com-
pany, on December 20th.

Q What year?
A 1911.
Q That is the day of its date?
A Yes.
Q Had you arranged for it earlier than that?
A Had I what?
Q Had you arranged for it earlier than that? Had 

there been any previous interview with Mr. Clark out 
of which this grew?

A Well, I think it was the evening before.
Q And what did the note represent?
A The note represented $10,000 People’s Talking 

Machine Company stock and $20,000 the Consolidated 
Phonograph stock.

Q You say it represented this stock. How did it 
represent it?

A How?
Q Yes.
A Simply sold it.
Q Who sold it?
A I did.
Q To whom?
A To Mr. Clark.
Q And this was in payment for it?
A That was the payment for it.
Q Can you identify the People’s Talking Machine 

Company certificate which was part of the sale to 
Mr. Clark?

a  Yes. ^ s  x*
Q What number is it?

10

20
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40
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A 39.
Q And it is Exhibit; D. 4?
A Yes, sir.
Q You referred to the stock of another company.

What company was that?
A The Consolidated Phonograph Record Com-

pany.
Q Certificate No. 6 (paper shown to witness)?

1° A Yes.
Q Exhibit D. 3. I notice that this certificate D. 3 

of the Consolidated Phonograph Record Company, 
No. 6, for 20,000 shares, at $1 each, is made out in the 
name of Samuel Clark and carries no indorsement. 
Is that the original certificate delivered to you by Mr. 
Clark?

A Yes.
Q Now, certificate D. 4, of the People’s Talking 

Machine Company, is made out in your name?
20 A  Yes.

Q And carries your indorsement in blank?
A Yes.
Q Is that also the original certificate?
A Yes.
Q Did Mr. Clark secure this note?
A Mr. Clark offered voluntarily all these stocks

as collateral security. '
Q And you retained them all with the note.
A I put it away in the safe deposit vault.
Q Now, did you have any conversation with Mr. 

Clark after this note was given and before it was 
transferred to Mr. Davis with reference to this no e. 

A Yes.
Q When and where?
A At the same office, the company’s office.
Q And when? , t
A  It must have been the last part well, 

was the first week in January, approximately.



127
William Rotter, direct.

Q And what was the conversation you had with 
him?

A I called up Mr. Clark on the ’phone and asked 
him to come down, and he did come. I told Mr. 
Clark that I am about to negotiate with the Burt Bil- 
lard Ball Company in Springfield, New Jersey, a deal 
whereby I am buying out the complete output, of the 
celluloid output, for the manufacture of records, and 
that the party agreed, or we agreed, I and the Burt 
Billard Ball Manufacturing Company, that I would 
put up $5,000 in the bank out at Millburn, I believe 
it was, or the bank of the Burt Billard Ball Company, 
$4,000 to be drawn as the stock was delivered, the 
goods, and $1,000 to hold in the bank as permanent 
security; and on the strength of that deal I needed 
money; and I told Mr. Clark that “ Inasmuch as I 
promised you that I would not negotiate this note 
without first letting you know, that is why I called 
you on the ’phone and asked you for your permission.” 
And Mr. Clark said, “ I have nothing against it. The 
only thing I want to ask you is, don’t discount it in 
the Merchants’ National Bank, because I might have 
to borrow money there to pay up that note.”  And I 
said, “Mr. Clark, I am glad you told me that, because 
it was really my intention to go there”—knowing that
Clark is a depositor there and I am also a depositor 
there.

The Court. What bank is that?
Mr. Hardin. The Merchants’.
Witness. The Merchants’ National Bank. Mr. 

Clark practically was satisfied.
The Court. Tell us what he said. That is your 

conclusion. Tell us what he said.
Witness. Mr. Clark said, “As long as you don’t 

go to the Merchants’, I have no objections.”
Q Did you talk with him again before you dis-

posed of this note to Mr. Davis?
A I did.
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Q And when was that?
A I was one evening up to M;r. Clark’s house with 

reference to this case of this Consolidated Phonograph 
Record Company, and I believe I spoke to him as to 
the advisability of remaining a close corporation be-
tween ourselves, without selling any further stock, 
something like it, and that I would advance to this 
company all the money, so that we don’t have to sell

1 any stock on the outside; and in the course of this 
conversation I mentioned that Mr. Davis—that I had 
discounted a note of Mr. Davis’s— I might have been 
asked by Mr. Clark whether I discounted it or not, 
but I know it was in the course of that evening that I 
told Mr. Clark that I discounted a note for Davis; 
and he said, “ I am very glad, because, if that is the 
case, I might be able to make arrangemepts with Mr. 
Davis in case I can’t pay the entire amount.”

2 0  The Courts Perhaps the witness did not under-
stand the question. I thought you asked him 
whether he saw Mr. Clark again before Davis 
had the note or before the transfer of the note.

Witness. Before the transfer?
The Court. Was that what you asked?
Mr. Hardin. Yes.
Witness. I understood after the transfer.
Mr. Hardin. Then you misunderstood the ques-

tion.
 ̂ Witness. I did.

Q Did you talk with Mr. Clark about the dis-
position of this note between the occasion that you 
have described on the telephone—at a meeting follow-
ing your telephone conversation and the time you dis-
posed of the note to Mr. Davis?

A Before I disposed of it, you mean?
Q Yes.
A I guess I did, but I have only a few faint recol 

lections.
40
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Q At any rate, after you had arranged to transfer 
it to Mr. Davis you had the conversation with him 
that you have described?

A Yes.
Q Did you later see Mr. Clark in company with 

Mr. Davis?
A Yes.
Q About this note, I mean.
A About that note? No.
Q Well, what was the occasion?
A Now, wait a minute. There was—yes, I guess 

I seen him after that at Mr. Kahrs’ office. •
Q You saw Mr. Clark in Mr. Davis’ presence at 

Mr. Kahrs’ office?
A Yes.
Q Had you seen Mr. Clark and Mr. Davis together 

before that?
A With reference to the note or for any other 

purpose? - . . . . . .  : -
Q For any other purpose.
A Yes.
Q And had the note been discussed at the earlier 

meeting, or was it discussed for the first time in Mr. 
Kahrs’ office?

A The first time in Mr. Kahrs’ office.
Q Do you recall what was said about the note on 

that occasion at Mr. Kahrs’ office?
A It was the question about terms, how it was to .. 

be paid, $5,000 in cash and $5,000 in renewal—
Q Who said anything about paying $5,000 in cash 

and $5,000 in renewal?
A Who said that?
Q Yes.

That was the conversation between Mr. Davis 
jtod Mr. Clark. And Mr. Davis insisted that he must 
ave f m  in cash and he will give him—
Q What did Mr. Clark say? Did he say anything 

a °ut how he wanted to pay it?
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A Well, as near as I can recollect, he finally con-
sented.

Q To what?
A To the $7,500 in cash and $2,500 a new note; 

I think he said it would inconvenience him, but if it 
has to be, he will do it.

Q Now, was anything further said about the note 
on that occasion?

H) A No.
Q Now, you refer to an earlier occasion, before 

you went to Mr. Kahrs’ office, or before you were 
in Mr. Kahrs’ office with Mr. Davis. How long before 
the Kahrs’ office interview was that one at the office 
of Mr. Clark, in the Essex building?

A Repeat that.
Q You have referred to an earlier meeting.
A Yes, sir.
Q You say the note was not discussed there, but 

20 I want to know when this earlier meeting was at Mr. 
Clark’s office.

Thei Court. He said it was the first week in 
January, did he not?

Mr. Hardin. No, I am speaking about the 
meeting he has last mentioned, after he sold the 
note. He referred to a meeting in the Essex 
building; he said there was nothing said about 
the note; but I want to knoxv when that was with 

) reference to the meeting in Mr. Kalirs’ office.
Witness. What was the question?

Q Do you remember attending a meeting at whic 
Mr. Davis was present With- Mr. Clark, at Mr. Clark s 
office, in the Essex building, a little before this meet 
ing in Mr. Kahrs’ office?

A Before the meeting in Mr. Clark’s office?
Q Mr. Kahrs’ office. ,
A  Do I understand a meeting before in Mr. CJar

office—
40
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Q Do you remember meeting in Mr. Clark’s office 
a day or two before—I do not know just when it was 
—shortly before the day on which you met with Mr. 
Davis and Mr. Clark in Mr. Kahrs’ office?

A I didn’t get it yet.
Q Well, I expect the confusion is between Kahrs 

and Clark. Do you remember meeting in a room in 
the Essex building?

A I do.
Q When was that meeting with reference to this—
A When was it?
Q Yes.
A That must have been around the middle of Feb-

ruary, as near as I can recollect.
Q Now, was it before the meeting in Mr. Kahrs’ 

office?
A Yes.
Q How long before?
A A day.
Q The day before?
A Yes.
Q And who were present?
A Let me understand that. How long before 

what?
Q How long before the meeting in the lawyer's 

office?
A Was I in Mr. Clark’s office?
Q Yes.
A The following day we went to Mr. Kahrs’ office, 

yes.
Q Yes.
A Exactly.
Q Who were present in the office in the Essex 

building?
A Mr. Davis, myself and Mr. Clark.
Q And how did that meeting come about?
A Well, I received a letter from Mr. Davis. I 

was n°t at home at that time, and when I came home 
J found the letter. I read that—
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Q You cannot tell us the contents of the letter.
A No. I read certain accusations made by Mr. 

Whitehead to Mr. Clark against me, and as soon a« 
I came back he wanted me to call him up on the 
’phone. When I got back I called up Mr. Davis on 
the ’phone in the factory where he worked and asked 
him to come down that evening, I would meet him 
downtown, and he said— I told him, “ I got your letter. 

iP What is it about” ?
Q Never mind about your conversation with Mr. 

Davis.
A Then Mr. Davis said, “ I wrote you that letter 

because I want you to know about the accusations.”
The Court. Tell us about the meeting in the 

Essex building which followed, where you and 
Clark and Davis were together.

Witness. Yes. Well, Mr. Davis made the ar- 
„ rangements, and when I got into the office I said

to Mr. Clark, “ Mr. Clark, what are those accusa-
tions” ? And he recited— I don’t remember just 
exactly the wording, but that I was supposed to 
make trouble with the company, or something 
similar. And I said, “ Mr. Clark, I have nothing 
to say on that. Whatever transaction took place 
was up in Mr. Kahrs’ office”—

Q Whose office?
A Mr. Kahrs, of Lintott, Kahrs & Young. —“and 

‘{q we will go there to-morrow morning, and I will let 
you put the question to Mr. Kahrs and let him an-
swer. >1 am not going to answer the question.’

Q Well, what was the question? What was it 
if you remember, that Mr. Clark said to you?

A Well, as I said before, that Mr. Whitehead was 
supposed to have told him that I had made cr was 
supposed to be making some trouble for the company, 
something that I couldn’t catch on—just repeat just 
the words.

40
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Q Was the same matter discussed in Mr. Kahrs’ 
office the next morning?

A Oh, yes, sure. And then, after we got through 
with that, we spoke about company affairs, and in 
the course of conversation I told Mr. Clark that the 
proposition that has been put up to me in April, 1911, 
has not matured, and that— I couldn’t recall exactly, 
but I believe that I mentioned that I was very much 
worried and couldn’t sleep after I realized that I 
obligated myself, at the request of Mr. Clark and Mr. 
Meisselbach, to the extent of $50,000 to buy them out 
before I ever had anything in writing from those 
people that was supposed to buy out the Record prop-
osition, under which I understood the patent, and 
that kept me worried and kept me up nights; and I 
told him also I went over to Meisselbach, and I told 
him a day or two later, I told him, “ Mr. Meisselbach, 
you and Mr. Clark were insisting upon my buying 
you out, and now I am left in the lurch ; this proposi-
tion has not materialized as it was put up to me by 
a certain promoter.”

Q This all refers to April, 1911?
A Yes, exactly.
Q This was the time that you bought Mr. Clark’s 

stock?

A Yes, sir. Well, that was the general conversa- 
íon. We drifted from one thing into another, and, 

ajnong other things, I also told Mr. Clark that Mr. 
Meisselbach finally, seeing that he is one of them 
W ® Pu  ̂me> as they say, in a hole, to obligate myself 

$50,000, that he always considered himself a very 
onorable man, that he saw necessary to help me out; 

an he did, inasmuch as he advanced the money to 
Pay UP> the understanding, in case nothing will 
materialize, then we take it all back.

Q Now, you carried out the arrangement ulti- 
a ely with Mr. Clark and Mr. Jacobs and Mr. Davis 

and Mr. Ross?
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A Yes.
Q All except Mr. Meisselbach?
A No, Mr. Meisselbach, too, in the beginning, and 

then after I had put it up to him that he was the man, 
as well as Mr. Clark, who urged me for hours in sue* 
cession, without giving me a chance to breathe, that 
I should buy the stock, and I could make a big thing 
and I could make a fortune out of it, the next day 
I found out the whole proposition is for nothing.

Q Did you explain it to Mr. Clark on this occa-
sion when the proposition was made that you referred 
to, in April, 1911?

A Yes. Certain people have sent a certain young 
man by the name of Carl Dahlgren to me and offered 
—this man Dahlgren was supposed to sell stock for 
the Phonograph Company, and he came back to me 
and he said that he had certain people, very wealthy 
people, financial people, but they were not interested 
in the phonograph proposition, but they considered 
that the record proposition is a much bigger one, be-
cause there are several million phonographs on the 
market, and supplying them with records will be a 
big proposition, and they offered to buy out my propo-
sition for |75,000 in cash and offered me $10,000 in 
salary.

Q (By the Court.) Is this something that you 
told Mr. Clark?

A Yes, sir. And this thing never matured, and 
on this deal I was urged to buy— on this deal the two 
gentlemen, between Mr. Clark and Mr. Meisselbach, 
made an attempt to relieve me out of the $75,000— 
at least $50,000 out of the $75,000.

Cross examination by Mr. Bradner.
Q Mr. Rotter, then you do not think you made 

much of a deal, did you, in April, 1911?
A I guess I didn’t.
Q When did you find out that you had made a 

mistake?
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A The very next day.
Q Did you tell Mr. Clark?
A Mr. Clark wasn’t around. I went over right 

straight to Meisselbach on the other side—we kept 
on Prospect Street and he is on Congress street— I 
went through the yard and told him about it.

Q You mean the next day after the deal was con-
summated?

A Yes, sir.
Q After the meeting?
A After the meeting.
Q After the agreement was signed by you to pur-

chase from Meisselbach, Davis and Clark?
A Yes.
Q The next day you found out that you had made 

a mistake?
A Yes.
Q Well, after that you went and paid Mr. Clark, 

did you not?
A After that I did pay Mr. Clark.
Q Yes.
A Pour days later, when Mr. Meisselbach agreed 

io advance the money.
Q Then, when you found out that you had made 

a mistake, you made an arrangement with Mr. Meis-
selbach to raise the money for you?

A When I found out I had made a mistake I put 
d up to him; and he postponed it for another day, 
and on that other day we had a, very long conversa-
tion, and he finally said, “Well, if that is the case, I 
will”— ’

Q Tell what was said.
A “I will raise the money.”
Q Then Mr. Meisselbach raised the money that 

Was Paid to Mr. Clark, did he?
^ Yes, exactly.
Q And paid to Mr. Jacobs?
A Exactly.



136
William Rotter, cross.

Q And Mr. Roos?
A Yes.
Q Did you pay Mr. Roos, too?
A Yes.
Q But you did not pay Mr. Meisselbach?
A No, he turned back—
Q And at that time you did not pay Mr. Davis? 
A No, I postponed it till later to Mr. Davis.
Q, Did you tell Mr. Davis that you had discovered 

that you made a mistake?
A Did I tell Mr. Davis?
Q Yes.
A Well, I didn’t tell Mr. Davis, because it was 

still hanging; it wasn’t altogether off; it was post-
poned ; it was postponed for such a length .of time 
that I couldn’t take care of this $50,000; it was post-
poned for some six weeks.

Q Well, you did not pay Mr. Davis?
A Not at that time, no; I asked him to wait. I 

didn’t have any money to pay him.
Q And then he gave you a paper, Exhibit P. 6, 

extending the time until July, did he not (paper 
shown to witness)?

A I suppose so.
Q Well, do you not know?
A Yes, that is right.
Q I observe that the paper is dated the 15th day 

of April.
A Yes.
Q In which Mr. Davis—
A Was supposed to get his money. ?
Q —extends the time until the 11th day of Jo J-
A Yes. * j
Q Now, you gave him a note on the 20th day 0

April for $10,000. Why did you do that?
A I think he demanded it, I think so. ^
Q Well, how could he demand it, Mr. Rotter, i 

he had already given you a sealed agreement exten 
ing the time until July?
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A He extended the time, but he had no note for it, 
I suppose. -

Q This paper isrr-
A If you let me see the paper, I can give perhaps 

a better explanation.
Q (Reading Exhibit P. 6.) Now, I have read 

that to you. ‘Mr. Davis signed that agreement and 
delivered it to you?

A Yes, sir.
Q, What were the other valuable considerations re-

ferred, to in it?
A I don’t remember exactly.
Q You do not know what they were?
A No. I think it was just a matter of form.
Q And five days after that you gave him the note 

for $10,000?
A Why, I had to give him something; if I didn’t 

give him the money, I had to give him the note. I 
had this paper where he extends, but he didn’t have 
anything.

Q He had your offer to pay?
A Yes, sir.
Q And he extended the time?
A Yes, sir.
Q That is the only explanation you can give for 

giving this note?
A That is all I can remember now.
Q This note was not given after this suit was 

brought, was it?
A No.
Q What was the use of giving him a note that he 

could not use? It was no use to him, was it?
Yes, sir; you give some evidence to a man if you 

owe him money.
Q Did he not have the agreement to pay?

Yes. The chances are he was advised to ask 
7  n° ê’ or makes up his own mind.
Q When this note was finally handed back to you, 

 ̂ y did you not tear it up?
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A I never tear up papers.
Q There is nothing on it to show that Mr. Davis 

ever had it, is there?
A I file away every piece of paper.
Q There is not anything on any of these notes 

that you say you gave to Mr. Davis, which you pro-
duce, to show that he ever had them; not a single 
one of them is indorsed? Look at them (shown to 
witness).

A No, I know they are not.
Q. Now, you did not settle with Mr. Davis on 

July 11th?
A I didn’t, no.
Q You did not do anything with him until—
A November, when I gave him $1,000.
Q And between July 11th and November 8th your 

note for $10,000 came due?
A Yes.
Q What did you do with that, anything?
A I gave him a smaller note. At that time I asked 

him would he accept part stock and part cash, and he 
consented.

Q This note came due August 20th, did it not?
A About.
Q And when this note came due he asked you for 

the money, did he not?
A No, before this note came due I met him and 

told him I wouldn’t be in a position to pay at the ma-
turity of this note, that I am asking for an extension 
of time again, and at the same time asking him—ex-
plained to him that, inasmuch as no deal has ever ma-
tured, that I am not in a position to give him the 
entire amount, but would give him half of it and ha 
in stock, to which he consented.

Q You did not carry out that proposition for some
time, did you?

A Not at any time.
Q You did finally give him some notes in Novem 

ber, did you not?
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A Yes.
Q And you gave Mm a check for $1,000 on No-

vember 15th?
A Yes.
Q In the meantime had you made Mr. Davis a 

proposition of 5,000 shares of Consolidated Phono-
graph Record stock?

A No, that was much later; that was in October,
1 believe. ^

Q In October?
A Yes.
Q So that before you gave him a check for $1,000 

and before you gave him the notes you had made Mr.
Davis a present of 5,000 shares of stock?

A After, I said.
Q He says it was October, does he not?
A October, 1911.
Q Yes. 2o
A And these arrangements with reference to notes 

was made in August.
Q You made the arrangement in August?
A Yes, sir.
Q But you did not carry it out until November?
A No.
Q Hid you put that arrangement in writing?
A What arrangement?
Q The arrangement to give the notes?
A To give the notes? ^
Q Yes, that arrangement to pay $5,000 and to give 

$5,000 in stock.
A No.
Q You did not put that in writing?
A Not that I recall.
Q Why did you make Mr. Davis a present of 5,000 

shares of stock?
A As a bonus in connection with the purchase of 

the $5,000 of the People’s Talking Machine Company 
stock. 40
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Mr. Kahrs. The jury cannot hear that.
Witness. I told long ago that was some time in 

August or September, I think it is, that if he takes 
so much of this stock that I will give him a bonus, 
which I did.

Q That is, if he would take half of his notes in 
stock of the People’s Talking Machine Company, you 
would give him a bonus of stock of the Record Com-
pany?

A No.
Q That was not it?
A  No, if he buys $5,000 worth of stock in the Peo-

ple’s Talking Machine Company I would give him a 
bonus of Record stock.

Q Then you gave him the bonus?
A Part of it.
Q And immediately proceeded to elect him pres-

ident of the Record Company, did you not?
A Yes. I had to have somebody.
Q Why did you make him president?
A Because this Record Company has only actually 

—which was originally organized for the purpose of 
supplying the People’s Talking Machine Company and 
the Wizard Phonograph Company with records, and 
we have never done anything on it, on the advice of 
the original directors, and never did any business, so 
it remained as we organized it originally, I and two 
other gentlemen, as incorporators, and then when I 
thought I was doing something, that I wanted to he 
active in making the records, then I found the neces-
sity of having a regular board of directors.

Q What was Mr. Davis’s occupation at that time.
A Where?
Q Was he not working somewhere?
A Certainly he was.
Q In a clerical position?
A Where, in the company?
Q Somewhere else?
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A Somewhere else, yes.
Q His time was occupied all day, was it not?
A Yes.
Q What time did he have to act as president?
A Evenings.
Q Meet at your house in the evenings?
A Yes, sir.
Q And you and Mr. Davis became pretty intimate, 

did you not?
A Intimate?
Q Yes.
A In a business way always.
Q Then when you came to November 8th, you then 

had an arrangement with him that he would take
15,000 in cash and $5,000 in stock?

A Yes.
Q You had that arrangement then?
A When, November 8th?
Q Prior to November 8th.
A Why, yes, sure; in October, I guess; I don’t re-

call just how long it was.
Q Then you gave him the four notes, three for 

$1,000 and one for $2,000?
A I did.
Q That is $5,000. That, I suppose, was intended 

to represent the cash?
A Yes, sir.
Q Did he at that time give you back the note for

$10,000?

A Sure.
Q It was then distinctly understood, was it not, 

when he gave you back the note for $10,000, that you 
should pay the $5,000 represented by the four notes 
and give him stock of the People’s Talking Machine 
Company?

A Yes.
Q Well, on November 15th you gave him a check 

or $1,000; is that right (paper shown to witness)?
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A Yes.
Q What was that for?
A On account of the $5,000.
Q Did you take up a note with it?
A Did I take what up?
Q Did you take up a note with it?
A With this $1,000?
Q Yes.
A I suppose I did.
Q Do you not know?
A Well, that is how. I usually do business; when I 

pay I ask for the note.
Q Why did you pay $1,000 on November 15,1911 

—why did you pay it at that time?
A Because he comes to me telling me that he 

needs money very much and whether I could accom-
modate him—that was before' Thanksgiving Day— 
whether I could accommodate him, and I told him I 
will do all in my power to give him $1,000. That was 
some time before, a week before, and at that time I 
gave him $1,000.

Q Now, I understand you in your direct examina-
tion to say that these notes were all surrendered to 
you when you—

A When I paid.
Q —when you settled with Mr. Clark?
A Well, not all in one lump.
Q I mean when you settled with Mr. Davis, m 

January?
A Yes, but not in one lump. The one for f  1,000 

was surrendered first.
Q Oh, that was surrendered first?
A Oh, yes, I should say so.
Q That was surrendered first?
A Yes.
Q Which one?
A This one (indicating).
Q The one payable on demand?
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A On demand, yes.
Q And that had not been used by Mr. Davis9 
A No.
Q And there is no credit on it, nothing to show 

that it has been paid?
A Except that it is in my possession.
Q Well, there is nothing to prevent you from mak-

ing it up and putting it in your pocket, so far as Mr. 
Davis is concerned?

A Do what?
Q You could make it up and put it in your pocket, 

so far as Mr. Davis is concerned?
A I didn’t get that.
Q As a business transaction, is there anything on 

that note to show that you paid it?
A Except that I have possession of it.
Q And that is all?
A That is all.
Q There is not anything on any of these notes to 

show that you paid them?
A No, except possession.
Q Have you any receipt from Mr. Davis to show 

what you paid to him?
A Only checks, returned checks.
Q Have you any receipt to show that you per-

stoS? ^°Ur a^reement April 11, 1911, to buy his

A The notes and the returned checks.
That is all?
That is all.
And the notes are not indorsed by Mr. Davis? 

no t a ^  a m*llll*e• I Suess I have— I must have—
turn n01\ remem êr having anything except my re- • 
Mm checks that I paid him and the notes.

Me w ' ™  f "  Came np t0 January 17th, you gave 
. , ls a che<*  for $4,000, did you not?
A Yes.

Q
A
Q
A
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A The stock, $5,000 stock.
Q Mr. Rotter, how did you convince Mr. Davis 

that 50 shares of stock were worth $50,000?
A I didn’t convince him at all.
Q You did not try to convince him?
A No.
Q You had sold your 250 shares for $10,000, had 

Q you not?
A Yes, sir.
Q And you gave him back 50 shares of stock?
A Yes.
Q And you did not have any conversation about it 

before?
A Oh, yes, we have had conversations, talked 

about the company’s affairs.
Q Was there any reason for doing that?
A Doing what?

2 0  Q Selling him back 50 shares of the stock that 
you had bought from him?

A Yes, there was a reason, sure.
Q What was the reason?
A The reason was I was anxious to get started in 

the record business, and it cost money to get started, 
and I didn’t feel I could go out outside and raise 
money, and I anticipated to sell a certain amount of 
stock and advance the Record Company and immedi-
ately take up the manufacture of records, and that 

o q  was the reason.
Q Was that the reason you gave him the bonus 

of the Record stock?
A No, that was the reason for selling him the 

People’s Talking Machine Company stock.
Q You bought his stock at forty cents on the dol-

lar?
A Yes, to my sorrow.
Q And you agreed to sell it back to him in two ot 

three months for a hundred cents, or some part of it- 
40 A Yes.
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Q In the meantime what had been done to in-
crease the value of that stock?

A In the mean time there has been procured some 
valuable patents.

Q Who procured them?
A The company.
Q Well, what company?
A The Wizard, or, rather, the International Pho-

nograph Company.
Q The International Company?
A Yes, which is the same thing as the People’s.
Q You did not transfer to Mr. Davis any of the 

International stock, did you?
A Well, the International and the People’s is 

practically the same thing, because the one is control-
led by the other.

Q Mr. Davis, as president of the Consolidated 
Phonograph Company, signed Exhibit D. 3, did he 
not?

A He did.
Q That is the certificate made out to Mr. Samuel 

Clark?
A Exactly.
Q Did you tell Mr. Davis when you asked him to 

issue that certificate that you had made the sale to 
Mr. Clark?

A I certainly did.
Q What?
A I certainly did.
Q And you told him just what you had sold him?
A Sure. *
Q You told him you had sold him 100 shares of 

s ck of the People’s Company?
A Exactly.
Q And gave him a bonus of—
A 20,000 shares.
Q 20,000 shares in the Record Company?
A Yes, I did.

10

20

30

40



146
William Rotter, cross.

Q You told him that?
A Sure.
Q Why did you tell him that?
A It came naturally. If you go to a man and ask 

him to sign a certificate for 20,000 shares, I think it is 
very natural he should ask you, “Why, what does 
that mean.”  ; p {

Q What business was it of his?
A Nothing more than gentlemanlike.
Q Did you hear Mr. Davis testify that you did 

not tell him?
A That doesn’t matter.

Mr. Hardin. He did not so testify.
Witness. That doesn’t matter. Maybe he was 

balled up ; but I am not balled up; I know what I 
did.

Q Do you think he was a little balled up on the 
2 0 witness-stand ?

A Yes, I think he was a whole lot.
Q But you are not?
A No.
Q You are calm and collected?
A Yes, sir.
Q And you know what you are saying?
A Yes, sir.
Q And that is the reason you know about what 

you told him about Mr. Clark?
30 A Yes.

Q Because it was a gentlemanly thing to do.
A Yes, sir. I told Mr. Clark a good many things. 
Q Did you tell Mr. Davis at that time that you 

were going to take Mr. Clark’s note?
A No. I told him I did take it.
Q Did you have the note when you asked him 0 

sign the certificate?
A No, I got the note next day, I believe.

40



147
William Rotter, cross.

Q Then if you told Mr. Davis when you asked 
him to sign the certificate—You did not have the note 
then? "

A No, I couldn’t have had it.
Q But you told him that you had made an agree-

ment with Mr. Clark?
A Something similar.
Q You did not tell him then that you had a note?
A I couldn’t tell him that, because I didn’t have it. 

I got the note when I had the certificate turned over 
to Mr. Clark.

Q Why did you not have a new certificate made to 
Mr. Clark of the People’s Talking Machine Company?'

A I gave to Mr. Clark this certificate, which is my 
property, and signed it over in blank, and it was up 
to him to go down to the secretary and treasurer and 
demand a certificate in his own name. That is custom-
ary.

Q He could have gone there and done that?
A He could have done that at any time, if he had 

possession of it, but he volunteered it as collateral se-
curity.

Q You mean that Mr. Clark offered to leave this 
certificate with you as collateral security?

A Yes, he didn’t ask me for it.
Q He did not want to take them away until the 

note had been paid?
A He didn’t want to take them, of course not.
Q And you did not demand them?
A No.
Q When you told Mr. Clark that you needed this 

flekT̂  ma^e a ôr « » i d ,  x think, at Spring-

A Yes, Springfield, New Jersey.
Q was that over the telephone?
A When I spoke to Mr. Clark?
Q Yes. ■>
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A I only asked Mr. Clark to come down; I didn’t 
give him any reason at all.

Q And when he came down did you tell him you 
needed $4,000?

A No, I needed $5,000.
Q At that time did you have $5,000 in the bank?
A Did I have?
Q Did you have $5,000?

10 A Approximately.
Q Why could you not use that to buy celluloid?
A It would be very bad policy to take out the 

last $5,000 and leave it in the Millburn bank there, 
and leave myself without a cent, when I have got 
$5,000 more to expend before I can finish the business; 
I need $5,000 to commence the business and $5,000 
more to finish it.

Q Can you tell me how you got any money out 
of this transaction with Mr. Davis to buy celluloid?

20 A He was to deliver it to me within thirty days.
Q You told Mr. Clark you needed money?
A Yes.
Q And that is the reason you wanted to negotiate 

this note?
A Yes.
Q And you had at that time $5,000 in the bank?
A Yes.
Q Now, why could you not use that money?

■ A Why couldn’t I use my money?
Q Yes.
A Because I couldn’t take out the last $5,000 and 

put it in the Billard Ball Company, and leave my-
self penniless to equip a shop. I had to equip a labora-
tory.

Q Did you not leave yourself penniless when you 
gave the check to Mr. Davis the next day?

A No, I had $5,000.
Q And you gave him $4,000?

4 0
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A Yes, sir; but I had to have $5,000 more; I needed 
$10,000 to start with.

Q You said on direct examination that you needed 
$4,000?

A I didn’t say so. I needed $5,000 for the Billard 
Ball Company only.

Q Well, if you needed $5,000, you had that in 
the bank?

A Yes, sir. 10
Q And you did not use that?
A No.
Q And you gave Mr. Davis a check for that $4,000?
A Not out of this $5,000.
Q Out of this money?
A On that bank, but not that money. After I 

paid Mr. Davis I still had $5,000.
Q You mean to say that you had $14,000 on Jan-

uary 17, 1912, in the Merchants’ bank?
A I can tell you better when I look at my pass- 

book.
Q Your pass-book will not show.
A Well, I have an idea., just to refresh my mind 

as to just how much I put in. (Referring to book.)
In the neighborhood of $14,000.

Q Well, how extensive a neighborhood do vou re-
fer to? . . '

A Well, that I had about close to $10,000 in the 
bank at that time.

Q Then you had plenty of money? 30
1 had this 110,000. I paid Mr. Davis 

*¥>00 out of the $10,000.
Q Well, you got that right straight back again, 
never went out of your bank for a minute, did it?
A Oh, yes, it did.
Q Do not your books show that one met the other? 

tiave you looked at them?
A It may be so, but I do not remember.

Pl a in t if f  Rests . a a
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SAMUEL CLARK, defendant, recalled in his own be-
half in surrebuttal.

Direct examination by Mr. Bradner.
Q Mr. Clark, did you hear Mr. Rotter’s testi-

mony?
A Yes, sir.
Q Did you hear his testimony to the effect that he 

called you up on the ’phone and had you come to see 
* him and told you that be needed money?

A That was correct.
Q Did he tell you anything about buying cellu-

loid?
A Not that I remember of; no, sir.
Q Did he tell you how much money he needed?
A No, sir.

Cr o ss  e x a min a t io n  w a iv e d .

20
De p e n d a n t  Sa mu e l  Cl a r k  r e s t s .

Adjourned until to-morrow, Tuesday, June 3, 
1913, at ten o’clock, A. M.

30

40
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THIRD Day.

Tuesday, June 3, 1913.

Met pursuant to adjournment.
Present, counsel as before stated.
(By order of the Court, the jury withdraws.)

Plaintiff’s counsel ask the Court to direct a verdict 
for plaintiff upon the following grounds:

(1) That there having been no attempt to rescind 
or to return the $10,000 received by the defendant 
Clark in April, 1911, for his stock, the defense of want 
of consideration, under the second specification of 
defenses, must necessarily fail.

(2) That there is no evidence in the case to sup-
port the defense of failure of consideration.

(3) That there is no evidence in the case to sup-
port the defense of fraud.

(4) That the plaintiff is a holder in due course, 
and that there is no evidence in the case which shows 
any such knowledge on the part of plaintiff, or notice 
of any defect in the title of Rotter, from whom the 
plaintiff got the note in question, as would deprive 
plaintiff of the right to recover as a holder in due 
course.

Mr. Hardin, It seems to me, if your Honor please, 
that the case is left entirely free of any circumstances 
which, within the meaning of the Negotiable Instru-
ments act, could have put Davis on his guard before 
e acquired this note, and that the note was pur-

chased for value, without notice of defect, and that 
a ter the plaintiff acquired it nothing happened that 
can defeat plaintiff’s right of recovery. So that, on the 
wiolc case, therefore, the right of recovery by the 
P amtiff is so clear as to require, under the rules 
0 aw applicable to the case, that a verdict should be 
irected for the plaintiff. The specifications of de-
mises limited the defenses to failure of consideration
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and fraud, of which the plaintiff had notice, and the 
proof has not sustained the defense against the plain-
tiff. I therefore move for the direction of a verdict 
for the plaintiff.

The Court. (After argument.) It seems tome 
that, your motion being to direct a verdict for the full 
amount, I could not overlook the fact that your client 
did not pay the full* amount, at least to the extent of 

10 the $900 note.
Mr. Hardin. Then I will modify my motion, and 

ask your Honor to direct a verdict for $9,100.
The Court. (After further argument.) In the case 

of Holcomb vs. Wyckoff, 6 Yroom, 35, it seems to be 
assumed that the holder when he acquired the note 
took it without notice of any previous infirmity, and 
he took it before maturity. He seemed to be in an un-
assailable position, therefore. But in that case, where 
the holder received the note from the payee, although 
he wTas himself -bona fide, by reason of the infirmity 
of the note between the original parties, the law con-
tented itself with saving him harmless and allowing 
him to recover only what he was out of pocket. The 
opinion is by Judge Depue, and it says this: “Iu an 
action by an indorsee against the maker, the course 
of proceeding at the trial is to prove the making of 
the note and its indorsement, from which a considera-
tion for the note will be implied. Upon proof being 
made that the note was obtained by fraud, or was 

30 fraudulently put in circulation, the plaintiff, to re-
cover, must show that he bought it before maturity, 
bona fide, and for value. Where the evidence shows 
that the plaintiff is a bona fide holder before maturity, 
for the full value of the note, or where he has taken 
it from a precedent holder who has given full value, 
and to whose rights he has succeeded by virtue of t e 
indorsement, he may recover the full amount of the 
note, without regard to defenses to which it might e 
subject, as between the original parties. It is also t ® 

40 settled law in this state that, where the note is va i
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between the original parties, and has been transferred 
by indorsement, to pass the legal title, no defects in 
the contract of indorsement will affect the indorsee’s 
right to recover the full amount of the note. In the 
case first stated, the indorsee, or some prior holder 
whom he represents, having paid full value on the 
transfer, obtains an equity to recover of the maker, 
who has put negotiable paper in circulation, the full 
consideration he, or a precedent holder, has paid for 
it. In the case last stated, the note being valid in its 
inception, and the maker being liable on the instru-
ment for the full sum named therein, he cannot avail 
himself of defects in the consideration upon which the 
contract of indorsement was made. But the case re-
served presents the question whether the notes, be-
ing fraudulent and void as between the original par-
ties, and having come to the hands of the plaintiff for a 
consideration less than their full value, he can re-
cover beyond the consideration he actually paid.” 
The court said he could not.

It seems to me that, under the evidence, the plain-
tiff is a holder in due course, under the definition in 
section 52 of the Negotiable Instruments act in all its 
branches, and that, assuming Holcomb vs. Wyckoff 
to be still in force, he is therefore cut down in his 
right to recover on the note to the amount that he 
paid for it, which would seem to be, not $10,000, but 
$9,100.

Do counsel think there is some question of fact as 
to whether the plaintiff is a holder in due course 
which ought to go to the jury? It is not quite clear 
to me yet what the question of fact is. The note is 
complete and regular on its face. The holder got it 
before it was due. If it is a question of fact, it must 
arise either under the third or fourth subdivision— 
either the proposition that he took it in good faith 
and for value, or that he took it without notice of any 
infirmity or defect. He took it for some value. There- 
°re that would leave the question whether he took it

10

20

30

40
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in good faith, and, under the fourth subdivision, that 
at the time it was negotiated he had no notice of any 
infirmity in the instrument; that is, in the $10,000 
note, not in the transaction of April, which was ten 
months before, and the connection of which with the 
note is rather shadowy, in my mind.

What is there to impugn Mr. Davis’ good faith, Mr. 
Bradner, as a question of fact to go to the jury? I 

^  may be unappreciative of your earnest argument on 
that branch of the case, but I do not quite see.

Mr. Bradner. I concede, of course, if your honor 
please, that if there are mere suspicious circum-
stances, that would not be enough.

The Court. I have a vivid recollection of the case 
of Aldrich vs. Beckham, 45 Vroom, 711, a case which 
I tried at the circuit, and where the Court of Errors, 
speaking by the mouth of Mr. Justice Garrison, con-
cluded that the court had made a mistake. The opin- 

20 . . ion says: “ Bad faith, not merely notice of suspicious
circumstances, is necessary to defeat recovery by the 
holder of a negotiable note whose rights accrued be-
fore maturity.” I let the case go to the jury practi-
cally on the ground of suspicious circumstances, and 
the court says that was wrong.

(After further argument.) I am going to grant 
your motion, Mr. Hardin.

Counsel for defendant, Samuel Clark, object to this 
ruling of the court.

30 Objection noted as ground of appeal.
The Court. Have you figured your interest?
Mr. Hardin. $9,100, with interest from February 

19, 1912—$9,803.73.
(The jury returns into court.)
The Court. Gentlemen of the jury. After consid-

eration of some legal aspects of this case, the court 
directs you to render a verdict in favor of the plaintiff 
and against the defendant, Samuel Clark, for the sum 
of $9,803.73.

40 (Verdict accordingly.)
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Grounds of Appeal.
Filed October 17, 1913.

New Jersey Conrt of Errors and Appeals
W i l l i a m  R. S. Davis , j *0

Plaintiff, Respondent, I
vs. \

Sa m u e l  C l a r k ,  l

Defendant, Appellant. I

The appellant states the following grounds of ap-
peal : ¿ v ’V'

1- The court permitted the witness William Boyd 
Harding, to prove the signatures of Samuel Clark and 
William Rotter on the promissory note shown to them.

2. The court admitted in evidence the promissory 
note without proof that it had been delivered to the 
payee of the note.

& The court admitted the promissory note in evi-
dence without proof that the plaintiff was in fact the 
holder of the note.

4. The refusal of the court to grant the motion to 
nonsuit. ’

, J^e court erroneously granted a motion on be- 
0 the Plaintiff to direct a verdict for the plain-

jn ’ e courl directed the jury to render a verdk 
avor of the plaintiff and against the defendar 

l l pffe Clark, for the sum of Nine thousand eigh 
hundred three and 73/100 dollars.

JEROME T. CONGLETON, 
Attorney of Appellant.

20

30

40
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EXH IBIT P. 1.

$10,000. Newark, N. J., December 20,1911.

Sixty days.. . . .  .after date I promise to pay to the 
order of William Rotter.
Ten Thousand xx/100 Dollars
at Merchants National Bank, Newark, N. J. 
Value received.

Endorsed 
W i l l ia m  Rotte r ,

862 So. 15th St., 
Newark, N. J.

W m . B. S. Da v is ,
26 Taylor St.

Un it e d  St a t e s  of  A me r ic a , 
St a t e  of  Ne w  Je r se y .

On the nineteenth day of February in the year of 
our Lord One Thousand Nine Hundred and Twelve, 
at the request of Th e  Iron bo u n d  Tru st  Co mpany op 
Ne w a r k , Ne w  Je r se y , I, Freder ick  S c h a rr in g - 
h a u s e n , Notary Public, in and for the State of New 
Jersey, duly appointed, commissioned and sw orn, re-
siding in the City of Newark, and State of New7 Jer-
sey, did present the original note made by Samue 
Clark payable at sixty days for $10,000 dated Decem-
ber 20, 1911, and hereunto annexed, at the Merchants 
National Bank at Newark aforesaid to Bookkeeper

maker was not present, and had not there left 
for that purpose Pa y me n t  Stop ped .

N. Due. SAMUEL CLARK.

thereof, and of him demanded payment thereof, w m 
then and there refused to pay the same; saying thethe same; saying the
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Whereupon, I, the said Notary, at the request afore-
said, did Protest and by these presents do publicly 
and solemnly Protest as well against the Drawer and 
Endorsers of the said note as against all others whom 
it doth or may concern, for exchange, re-exchange and 
all costs, charges, damages and interest already in-
curred, and to be hereafter incurred for want of pay-
ment of said note and on the 19th day of Feb., A. D.
1912,1 gave notice of said non-payment to the Maker 1 
and Endorsers thereof by depositing said notice in 
the Post Office at Newark, N. J., directed and ad-
dressed to them at their residences or places of busi-
ness, with postage prepaid thereon, before the hour 
of 6 P. M. of said day, viz:

WILLIAM R. S. DAVIS,
26 Taylor St., 

Newark, N. J.
Sa m u e l  C l a r k , 2 0

173 Clinton Aye.,
Newark, N. J.

W i l l ia m  Ro t t e r ,
862 So. 15th St.,

Newark, N. J.

Thus done and protested in the City of Newark, 
and State aforesaid in the presence of John Doe and 
Richard Roe, witnesses, in testimonium veritatis.

FREDERICK SCHARRINGHAUSEN, 30
Notary Public.

Protest No. 18833 Page No. 18833

40
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EXH IBIT P. 2.

K n o w  A l l  Me n  b y  Th e s e  Pre se n t s , that I, Samuel 
Clark of the City of Newark, County of Essex and 
State of NeW Jersey, in consideration o f One Dollar 
lawful money of the United States of America and 
other good and valuable considerations, to me in hand, 
paid, the receipt whereof is hereby acknowledged, do 
hereby sell, assign and transfer unto William Rotter 
of the shid City of Newark, 250 shares of the capital 
stock of the Peoples Talking Machine Company, a 
corporation organized and existing udder and by 
virtue of the laws of the state of New Jersey, repre-
sented by the certificate of the said Company No. 
15 & 17 and one share of the common stock of the 
Wizard Phonograph Company, a corporation also op 
ganized and existing under and by virtue of the laws 
of the state of New Jersey, represented by certificate 
of said company number 2 and do hereby irrevocably 
constitute and appoint the said William Rotter, my 
attorney, to transfer thie said stock on the books of 
the said companies, with full power of substitution 
in the premises; I do further sell, assign and trans-
fer unto said William Rotter any and all interest I 
may have in and to 49,894 shares of common stock 
and 50,000 shares of preferred stock of said Wizard 
Phonograph Company, and do further assign, trans-
fer unto said William Rotter, any and all other right,

' title and interest which I now have or at any time in 
the future may have in and to said Peoples Talking 
Machine Company and said Wizard Phonograph 
Company, by virtue of my holdings and interest in 
and to the above mentioned shares of stock or of any 
other right and interest which I now or in the future 
may have.

A nd  in further consideration o f  the above I do re
mise and release and forever discharge, .and by these 
presents do for myself, my heirs, executors and a
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ministrators, remise, release and forever d ischarge/ 
tie said Peoples Talking Machine Company and W iz-
ard Phonograph Company their successors and as-
signs and said William Rotter, his heirs, executors,, 
administrators and assigns, of and from all manner 
of action, cause of action, suits, debts, dues, sums of 
money, accounts, reckonings; covenants* contracts, 
controversies, agreements, premises, damages, judg-
ments, claims and demands whatsoever, in law or in 1°' 
equity which against them or either of them I ever 
had, now have or which I, my heirs, executors, ad-
ministrators and assigns hereafter can, shall or may 
have, for upon or by reason o f any matter, cause or 
thing whatsoever, from the beginning of the world 
to the day of the date of these presents.

In W it ne s s  W he reo f  I have hereunto set my hand 
and seal this 15th day of April, A. D. Nineteen hun-
dred and Eleven.

SAMUEL CLARK, (s e a l ) ^

Signed, sealed and delivered in the 
presence of

Aug us t  F. Me is s e l b a c h .

.90

i 40
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EXHIBIT P. 3.

K n o w  A l l  Me n  b y  The se  Presents , that I, the 
undersigned, being the owner of 50 shares of capital 
stock of the People’s Talking Machine Company, do 
hereby constitute and appoint Samuel Clark my true 
and lawful attorney, in my name, place and stead 

10 to vote upon the stock owned by me or standing in 
my name as my proxies, at the annual meeting of the 
stockholders of the said company, to be held at the 
company’s principal office, No. 763 Broad St., Room 
501, Newark, New Jersey, on the seventh day of Feb-
ruary, Nineteen hundred and twelve, at ten o’clock 
in the forenoon, and on such other day as the meeting 
may be thereafter held by adjournment or otherwise, 
according to the number of votes I am now or may 
then be entitled to cast, hereby granting my said at- 

20 torneys full power and authority to act for me and 
in my name at the said meeting or meetings, in voting 
for Directors of. said Company or otherwise, and in 
the transaction of such other business as may prop-
erly come before the meetings, as fully as I could do 
if personally present, with full power of substitution 
and revocation, hereby ratifying and confirming all 
that my said attorneys or substitutes may do in my 
place, name and stead.

In  W it n e s s  W h e re o f  I have hereunto set my hand 
36 and seal this thirty-first day of January, Nineteen 

hundred and twelve.
Witness WM. ROTTER. (L>

40
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EXHIBIT P. 4.

IRONBOUND TRUST COMPANY

No- 9 Newark, N. J., Jan. 18, 1912.

Pay to the order of William Rotter
Four thousand 00/1............................................ Dollars
14000 00/100

WM. R. S. DAVIS.
Endorsed 

Wm. Rotter,
Merchant’s National Bank,

Newark, N. J.
Jan. 19, 1912.

4.

EXHIBIT P. 5.

WO,000 00/100 April 20, 1911.

Four nronths after date I promise to pay to the order 
Wm. E. s. Davis

Ten thousand 0/100............................................ Dollars
at Merchants National Bank.

Without defalcation for value received.
\r .

Due..........  WM. ROTTER.

10

20
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EXH IBIT P. 6.

THE WIZARD PHONOGRAPH CO.

10

Office and Factory 
26 Prospect Street. 

Office of President.

Newark, N. J., 191 .

In consideration of one dollar lawful money of the
U. S. of America paid to me in hand, by William 
Rotter of Newark, N. J., the receipt whereof is hereby 
acknowledged, and other valuable considerations, I, 
William R. S. Davis of Newark, N. J., hereby extend 
the time for payment of $10,000 for stock in the Peo-
ples Phonograph Co. and for stock in the Wizard 
Phonograph Co. and for all and every interest, I now 

 ̂ have, or will have in the aforesaid Companies from 
30 days as agreed in an agreement dated April 11, 
1913, and signed by myself, A. F. Meisselbach, Samuel 
Clark and William Rotter, to July 11,1911, and prom-
ise not to demand the payment above mentioned be-
fore said eleventh day of July, 1911.

In witness whereof I hereby set my hand and seal 
this fifteenth day of April, 1911.

WM. R. S. DAVIS, ( s e a l )

30 Signed sealed and delivered in pres-
ence of

40
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EXH IBIT P. 7.

No. 859. Newark, N. J., Nov. 15, 1911.

MERCHANTS NATIONAL BANK

Pay to the order of Wm. R. S. Davis___ $1000 00/100
One thousand 00/100........................................ .Dollars

WM. ROTTER.
Endorsed:

Wm. R. S. Da v is .

Credit

Ironbound Trust Company,
Newark, N. J.

Nov. 15, 1911.

Rufus Keisler, Jr., Treasurer.

EXHIBIT P. 8.

No. 896. Newark, N. J., January 17, 1912.

MERCHANTS NATIONAL BANK.
Pay to the order of Wm. R. S. Davis............ .... .$4000
Pour thousand 00/100.................... ....................Dollars

WM. ROTTER.
Endorsed:

Por deposit 
Wm. R. s . Da v is .

Credit
Ironbound Trust Company,

Newark, N. J.
Jan. 18, 1912.

Rufus Keisler, Jr., Treasurer.

10

20

3 0

40
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EXH IBIT P. 9.

$1000.00 Newark, N. J., Nov. 8, 1911.

On demand.............. after date I promise to pay to
the order of Wm. R. S. Davis.....................................
One thousand.......................... ................xx/100 Dollars

\ „ Payable at 26 Prospect St., Newark, N. J.

Value received.

No...........  D u e.........  WM. ROTTER.

EXHIBIT P. 10.

$1000 00/100 Newark, N. J., Nov. 8,1911.

Three months..............after date I promise to pay to
20

the order of Wm. R. S. Davis.....................................
One thousand......................................... xx/100 Dollars
Payable at 26 Prospect St., Newark, N. J.

Value received.
No............ Due..........  WM. ROTTER.

30
EXHIBIT P. 11.

$1000.00 Newark, N. J., Nov. 8, 1911.

Five months.............. after date I promise to pay to
th eorder of Wm. R. S. Davis.....................................
One thousand........................... ............. .00/100 Dollars

Payable at 26 Prospect St., Newark, N. J. 

Value received.

40 No Due WM. ROTTER-
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EXHIBIT P. 12.

$2000.00 Newark, N. J., Nov. 8, 1911.

Seven months..............after date I promise to pay to
the order of Wm. R. S. Davis.......................................
Two thousand........................................xx/100 Dollars

Payable at 26 Prospect St., Newark, N. J.

Value received.

No..........  Due..........  WM. ROTTER.

EXHIBIT P. 13.

Incorporated under the Laws of the 

State of New Jersey.

No. 41 50 Shares.

THE PEOPLE’S TALKING MACHINE 
COMPANY

Capital Stock $150,000.00.

This certifies that William Rotter is the owner of
........................................... Shares of the Capital

Stock of

THE PEOPLE’S TALKING MACHINE 
COMPANY

transferable only on the books of the Corporation 
by the holder hereof in person or by Attorney, upon 
surrender of this Certificate properly endorsed.

In W it ne s s  W he re o f , the said Corporation has 
caused this certificate to be signed by its duly author-

10

20

30

40
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ized officers and to be sealed with the Seal of the Cor- 
, poration at Newark, N. J., this first day of December, 
? A D. 1911.

(SEAL)
(The People’s 
Talking Ma-
chine Company
1910) Louis H a n n o c h ,

Treasurer.
W m . Ro t t e r ,

President.
i Shares $100 each.

Endorsed:
F or  V a l u e  R e c e iv e d , hereby will assign and trans-

fer unto .......................................................................................
Shares of the Capital Stock represented by the within 

oQ Certificate, and do hereby irrevocably constitute and
a p p o i n t . .................... .. to transfer the
said Stock on the bobks of the within named Corpora-
tion with full power of substitution in the premises.

WM. ROTTER,
• f. | ' WM. R. S. DAVIS.

Dated January 17, 1912,
in presence of ,

P. S.— F or  V a l u e  Re c e iv e d , I hereby sell, assign 
ttfi and transfer unto W i l l i a m  Ro t t e r  Fifty (50) shares 

of the Capital Stock represented by the within Certifi-
cate and do hereby irrevocably constitute and appoint 

, W i l l i a m  Ro t t e r  to transfer the said Stock on the 
books of .the within named Corporation with full 
power of substitution in the premises.

WM. R. S. DAVIS. (L- s )

Dated January 18th, 1912.
In presence of ' •

4 0  Jo s e p h  K a h r s .

\
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EXHIBIT* P; j 14.

$900 00/100 Newark, N* J., January 18tli, 1912.

February 21st after date I promise to pay to the
order of William Rotter..................................................
Nine hundred and 00/100............................. Dollars «
at office of Joseph Kahrs, Room No. 501, Prudential 
Building, 763 Broad St., Newark, N. J.

Value received.

No;.'.'.. . .  D ue.. . . . .  WM. R. S. DAVIS;

EXHIBIT D. 1.
„ . 2 0Telephone •connection.

THE WIZARD PHONOGRAPH CO; r. * -
Office and Factory 

26 Prospect Street. .

Office of Treasurer.
Newark, N. J., 191 .

This indenture made this 11th day of April, 1911, 
by and between Samuel Clark, Wm. R. S. Davis both ¿jp 
of Newark, N. J. and A, F. Meisselbach of Little Sil-
ver; N. J., hereinafter called party of the first part, 
and Wm. Rotter of said Newark, N. J., and herein-
after called the party of the second part, Witnesseth: 
that

Whereas, the party of the first part are stockholders 
and directors of the Peoples Talking Machine Com-
pany, a corporation of N. J., and stockholders and 
directors of the Wizard Phonograph Company, also 
a corporation of N. J. and 40
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Whereas, that the party of the first part each one 
individually own and possess (250) two hundred and 
fifty shares of general stock ($100.00) par value in 
the aforesaid Peoples Talking Machine Company and 
also holds and equal interest in 49,894 shares $10.00 
par value of Common stock of the Wizard Phonograph 
Company, and controlled by the Peoples Talking Ma-
chine Company and an interest in 10,000 shares of 

10 Preferred stock $10.00 par value of the Wizard Pho-
nograph Company and also controlled by said Peoples 
Talking Machine Company, and an interest of 40,000 
shares of preferred stock $10.00 par value, and now 
held by said Wizard Phonograph Company, and that 
said Wm. R. S. Davis holds 99 shares of Common 
stock, and Samuel Clark and A. F. Meisselbach each 
one share of Common stock of said Wizard Phono-
graph Company, and this indenture further wit- 
nesseth, that in consideration of one dollar U. S. 

20 money in hand paid each to the other, the receipt 
whereof is hereby acknowledged, and in further con-
sideration of the promises and covenants made to 
each other, the party of the first part each one indi-
vidually, severally and jointly, hereby agree and 
promise to assign, deliver and transfer, all of their 
right, title and interest in the above mentioned stocks, 
and holdings to William Rotter for the sum of Ten 
thousand dollars cash to each person of the party of 
the first part, the total payment being $30,000 cash 

36 and the party of the second part agrees to buy the 
above mentioned stocks, and holdings and all their 
interest in said stocks from the said party of the 
first part for the sum of $30,000.00, and the party 
of the first part hereby agrees to assign and transfer 
the above mentioned stocks, holdings and interes 
within 30 days from the date hereof to said party o 
the second part, and the said party of the second part 
hereby agrees to buy from and pay to said party o 
the first part the above mentioned interest and hoi 
ings and stocks wTithin 30 days from the date hereo •
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In witness whereof the said parties hereunto set 
their hands and seals first above written.

SAMUEL CLARK, (L. s.)
WM. R. S. DAVIS, (L. s.)
A. F. MEISSELBACH, (L. s.)
WILLIAM ROTTER. (L. s.)

Signed, sealed and delivered in 
presence of 

C. D. Lim in g .
Witness to all.
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I, Samuel Clark, the owner of the within Certifi-
cate numbered (39) thirty-nine of the People’s Talk-
ing Machine Company for one hundred (100) shares 
of Capital stock of said Company, and also owner 
of another Certificate hereto attached and numbered 
(6) six of the Consolidated Phonograph Record Com-
pany for 20,000 shares of Capital stock of the Com-
pany last mentioned, which I have purchased from 
William Rotter for Ten thousand 00/100 dollars 
($10,000 00/100) represented by promissory note 
bearing date December 20th, 1911, payable sixty days 
after said date, do hereby acknowledge the receipt of 
said Certificates of stock, and do hereby assign trans-
fer and deliver said Certificates to William Rotter to 
e held by him as collateral security for the payment 

°f said note, and upon the payment of said note the 
said Certificates of stock is to be reassigned and rede- 
wered to me, and the same to become my property 
absolutely.

SAMUEL CLARK.
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Incorporated under the Laws of the 

State of New Jersey.

Number 6. Shares, 20,000.

1() CONSOLIDATED PHONOGRAPH RECORD CO. 

Capital Stock $125,000.

Full paid Non-Assessable

This Certifies that Samuel Clark is the owner of 
Twenty thousand.. . . . . . .  Shares of One  Dol l ar  each
of the Capital Stock of Consolidated  Phonogr aph 
Rec o r d  Co . transferable only on the books of the Cor-
poration by the holder hereof in person or by Attor- 

2 q ney upon surrender of this Certificate properly en-
dorsed.

I n  W it n e s s  W h e r e o f , the said Corporation has 
caused this Certificate to be signed by its duly au-
thorized officers and to be sealed with the Seal of the 
Corporation, this twentieth day of December, A. D.
1911.

WILLIAM ROTTER,
(s e a l ) Treasurer.
W m . R. S. Da v is ,

3d President.
Shares $1.00.

40
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Incorporated under the Laws of the 

State of New Jersey.

No. 39 100 Shares.

THE PEOPLE’S TALKING MACHINE 
COMPANY

Capital Stock $150,000.00.

This certifies that William Rotter is the owner of 
One hundred Shares of the Capital Stock of T h e  
Peopl e ’s  Ta l k in g  Ma c h i n e  Co m p a n y  transferable 
only on the books of the Corporation by the holder 
hereof in person or by Attorney upon surrender of 
this Certificate properly endorsed.

In  W it n e s s  W h e r e o f , the said Corporation has 
caused this Certificate to be signed by its duly au-
thorized officers and to be sealed with the Seal of the 
Corporation at Newark, N. J., this first day of De-

’ ^  u. iy ii . LOUIS HANNOCH,
(SEAL) Treasurer.
W m . R. g. Da v is ,

President.

hereby sell, assign andFor  Va l u e  Re c e iv e d , 
transfer unto
Shares of Capital Stock represented by the within
ertificate, and do hereby irrevocably constitute and 

appoint ..........................
to transfer the said Stock on the books of the within 
named Corporation with full power of substitution 
111 the premises.

Dated December 20, 1911. 
In Presence of

WM. ROTTER.




