STATE OF NEW JERSEY 4
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL ./
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744 Broad Otreet, Neviork, N.J.
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BAR - SERVICE OF BEVERAGES TO WOMEN - "OVER ThE BARY
CONSTRUED
LPPELALS ~ "UWICIPﬁL PEGUL”LIO%S - APPESLABLE WHEN
APPROVAL BY STATE COMMISOIONER IS EX PARTE

July 13, 1934
Louis Foster, Manager,
Berkeley Carteret Hotel Co.,
Asbury Park, N. J.

Dezr Sir:

I have your telegram requesting ruling on municipal re-
solution of Asbury Park readings: "o WOman shell be served with
alccholic bevefages directly over any bar.t

If your question relates vte the eifect of the approval
made of this resolution on July 9th, the snswver is that while I
believed it as a valid exercice of police pover and therefore ap-
proved it, it is neverthcless uuue@luu]b hecause such spproval was
ex parte and hence should not p“@gudtrg wnyone wno has not had op-
UortunLty to be heard.  If apoezl is mwdoi both sides will be
heard uﬁd an adjudication mzde Uﬂ.li@ ted by the previous ex parte
anprova

If your cuestlon relates to the interpretation or oper
tion oi the ?cgul@tlonﬁ it means that no alcoholic beverages shatl
be served, passed out or otherwlise iellvorou directly from any bar
to @ny woman who is standing or otherwisc present at the bar to
receive, dircetly or Lnolrxct]yj the beverage. It does not pro-
hibit service to & wonman who 1s seatod at tablc in the barroonm

Dor.

b
providing thet she is not stonding 2%t the

Thesc pundcelonl regulations must be given o common sense
interpretation consistent with +he remsonably nwevumable intent of
those who enacted the resoclution, Thot dintent wos ploinly to pro-
nibit service to vomen ot the bor,

T Wiethoer o woman is stunding ot
the bar is o mere cuestion of et end ne different or morc diffi-
cult then to ucﬁ@fmiﬁﬂ vhether o wan is Wat the berd, He nay be
stending in the outer ranks, throee or four deep, unoeble physically

to touch the bar, \nu ”tlil you and I would cgrec that he was
standing "at the . S0 wmey she,

Very truly yours,
D. Frederick Burnett,
Commissioner

LIUNICIPAL OPDINANC”‘ ~ VALTDim“ - OTHER MERCANTILE BUSINESS
OTHER MERCANTILE BUSINESS - WHAT CONSTITUTES - SALE OF
' ACCT&SOFILJQ

A municipal ordinence was submitted for apnrovel rcadings

1"That no Plenary Retoil DiSorlbu+1on license shell be issued to
permit the ssle of clcoholic beversges in or upen any premises in
vihleh rny other mercantile bUBLnLSS 1s carried on; pI rovided, how-
ever, that the helder of sny such license sholl be pe Lmlttca to
scll non-cicoholie beversges, In originel bOntulDOTa, for consump-
tion off the licensed prenlses,t

ol
The Commissioncr cpproved the orédinance ~nd ruled that the Droviso,
excepting non-alceohollice beverages, wos merely 2 saving clause to in-
sure thaot sclce of Ordlh'”” cccessories to alccholic beverages was
noet to be 1ntcrprct .8 other mercentile busincss, but rather as

a P the seme b 88, Covegnr, 2
pert of the some busin N@W Jeraay S e @iy
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3. . APPELLATE DECISIONS - FOXWELL VS. ATLANTIC CITY-

LOUIS N, FOXWELL,

Appellant

-VS—-

, , ) ON APPEAL
BOARD OF COMMISSIONERS CCNCLUSI ONS
OF THE CITY OF ATLANTIC ) .
CITY,

Respondent. )

T P P

Hon. Emerson L. Richards, Attorncy for Appellant.
Hon. Anthony J. Siracusa, Attorney for Respondent.
. Clarcnce L. Cole, Esq., Attorney for Objectors.

BY THE COMMISSIONER:

Appellant filed application for a Plenary Retail
Consumption Licensc for prémises located at 153 South Carolina
Avenue, Atlantic City and thereafter the application was denied.
An appeal was duly filed from the denial and has come on for
hearing. '

When appellant applied for a liccense for the previous
fiscal year, an objection was filed on behalf of Leeds and :
Lippincott Company, the owner of certain property on South
Carolina Avenue, on the ground that it opposcd any salc of
alcoholic beverages near its property. '

Believing that he could not obtain his license un-
less this objection were withdrawn, appellant signed a statement
to the effect that he would not apply for any license for the
present fiscal year if the objection to his then pending appli-
cation were withdrawn. Upon receipt of this statement, the
objection was withdrawn and respondent issued a license expir-
ing June 380, 1934, to the appellant.

Respondent'!s first contention is that this signed
statement bars appcllant from maintaining his present application
for a license for the period commencing July 1, 1934, This con-
tention is unsound. While it is the duty of respondent to con-
sider the character and fitness of the applicant, the suitabil-
ity of the premises sought to be licensed, and other elements
which will assist in a determination as to the social desira-
bility of granting the application, it may not reject an appli-
cation solely because of a private agreement between the appli-~
cant and a third person. Our courts have indicated that such
private agreements are not materizl in determining whether a
license for the sale of alcoholic beverages should be granted.
See Barnegat Beach Association vs. Busby, 44 N. J. L. 27;

Gamble vs. Board of Commissigners of the Borough of Avon-By-the-.
Sea, Bulletin #35, Item #6. Whatever rights the third person
mey have under the agreement, if any, must be pursued in the
courts of law.

The second contention of respondent is that the appli-
- cation was justifiably denied under its resolution adopted June
25th, 1934, to the effect that only one license shall be issued
on South Carolina Avenue south of Pacific Avenue. The same
resolution provides that not exceeding six licenses shall be
issued on Virginia Avenue, not exceeding threc on Tennessee
Avenue, and not exceeding five each on New York and Kentucky Avenue:
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It may be contended that the limitation adopted by
respondent is authorized by Section 37 of the Control Act,
which provides that a municipality may limit the number of
licenses, subject to appeal to the Commissioner. The limitation
referred to in Section 37, is a numerical limitation for the
entire municipality. Respondent has not adopted a numerical
limitation for Atlantic City, and, consequently, no reliance may
be placed upon the express provision contained in Section &7
with respect to the limitation of the number of licenses.

Even in the absence of an express provision author-
izing a numerical limitation, a municipality may deny an appli-
cation where it reasonably appears that the premises sought to
be licensed are in a vicinity adequately provided for and the
granting of an additioenal license in such vicinity would be
socially undesirable. No such conditions were established, how-
ever, by thke testimony introduced in the present proceedings.
South Carolina Avenue from Pacific Avenue to the Boardwalk is
composed_almost entirely of hotels, boarding houses, and restau-
rants. It is in the heart of the business section of Atlantic
City, and is considered as one of its busy streets. It is fre-
quented by numerous people during the day and night. Its char-
acter is substantially the same as Virginia Avenue, Tennessee

- Avenue and others on which licenses substantially in excess of
one were granted. Under the foregoing circumstances, the limit-
ation of one for South Carolina Avenue south of Pacific Avenue
cannot be sustained. Indeed, respondent has heretofore issued-
a license for premises located gt South Carolina Avenue and -the __.
Boardwalk, the entrance to the bar thereof being, however, locat-
ed on South Carolina Avenue, in addition to the llcenbe allotted
to South Carolina Avenue.

The remaining contention of respondent is grounded
upon the objections of certain owners of propefules Tocated on
South. Carolina Avenue. These objections are, in the mdin, not
directed agalnst the character and fitness of appellant or the
suitability of his premiscs, but are based upon the desire of
the objectors to forbid the sale of any alcohollc beverages on

~South Carolina Avenue south of Pacific Avenuc. It is their con-
tention that the sale of alcoholic beverages results in excessive
noise to the annoyance of themselves and their guests. The ob-
jectors conceded in their testimony, however, that the strcet
in question is well traveled and generally noisy. They failed
to establish that the noise was attributable to the appellant!s
place of business or that the appellant's place of business had
not been properly conducted while licensed during the previous
year or that any unnecessary or unusuwl disturbances took place
there.

The action of the respondent is reversed.

. D. FREDERICK BURNETT,
Dated: July 18th, 1934. - Commissioner



LPPELLATE DECISIONS - SPORTLAND VS LODWR

DESIGNATION, JUDGE OF THE
COURT OF COMMON PLEAS, CAPE
MAY COUNTY, -

Respondent.

. e e = e — == 22

SPORTLAND, INC., )
Appellant )

) ON APPEAL

HON. LEROY W. LODER, BY ) CONCLUSIONS
)

Anthony J. Cafiero and Asron lerder, Esgs., Attorneys for
Appellant.

Hon. Leroy W. Loder,.Attorney Pro Se.
BY THE COMIMISSIONER:

Appelldnt filed application for a Seasonal Retall
Consumpolon License for premises 421 Fast 24th Street, North
Wildwood, MNew Jersey. On June 13, 1954, tﬂb application was
denied. Hence this appeal.

There is no question raised as to compliance with
the requirements of the Control Act or as to the character and
fitness of the persons operating the appellant company. Meyer
Davis, the owner of substantially all of its stock, testified
that he had been in the amusement field for many years; that his
bands have played at the Vhite House for the last five Presidents,
with the exception of Presicdent Coolidge, and at many of the
leading hotels in the country, including the Waldorf Astoria,
Wew York; Copley Plaza, Boston, and Lido Country Club. Mayor
George A. Redding of North Vildwood testified that Mr. Davis!
reputation is excellent, and thst ne apd Hhie Council of North
Wildwood favored the granting ol appellantts application.

The only lssue therefore presented for decision is
respondent's contention that the application was properly deniled
because the premises sought to be licensed are "within the
spirit of the rules" contained in the regulation, adopted by the
respondent and approved by the Commissioner, that Yno firm,
corporation, or person shall be granted a LstuLl license to sell
any alcoholic beverage within one hundred (100) feect of any
Boardwalk, or approach thcereto, in this County, which said
Boardwalk extends along the Atlantic Ocean.®

The premises in question consist of a building on
the boardwalk at North Wildwood, extending from 23rd Avenuc to
24th Avenue, and an outdoor dance floor in the rear thereof.
The oresent entrance is from the boardwalk, but appellant con-
templates closing this entrance and constructing 2 ramp from a
gide street at a point 108 feet from the bowrdnalk° The ramp is
te e the sole entrance to the licensed premises. In addition,
appellant has offered to crect a solid paftltlon from 23rd Avenue

-to 24th Avenue, parallel to the boerdwalk at o point one hundred

feet therefrom. Prior to the denial of its ppljcation, appel-
lant informed respondent of its ulllingnuss to make the changes

described above.

Boardwalks at New Jersey seashorec rcsorts have be-
come an institution. HMunicipal rcgulﬁtlons prohibiting the
sale of alcoholic beverzges on boardwalks or within a rcason-
able distance thereof have been uniformly approved by the
Commissioner.

)
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In Bulletin #20, itcm #4, the validity of an
Atlantic City ordinancc prohibiting the display of liquor and
of liquor signs within 135 feet of the Northerly side of the
boardwalk was upheld.

In Bulletin #34, item #5, the policy of the Depart-
ment was declared to uphold the prohibition of liccnses within
a rcasonably restricted area adjacent to the besch and boardwalk
at Long Branch. '

In Dann v. Manasquan, Bulletin #37, item #12, the
respondent board was upheld in rcfusing to issuc a license on
the boardwalk, although no resolution was ever actually passed,
because a uniform policy had been adopted and maintained by the
issuing authorities against the sale of alcoholic beverages on
or adjacent to the boardwalk.

These principles have been uniformly applied in
several unreported decisions and in numerous approvals of local
regulations likewise not printed in the Bulletin. Thus, the
Cape May County regulation first above quoted s approved.

Hence if Sportland were locoted on the North
Wildwood boardwalk or within 100 feet thereof or the access
thereto were, as at preseunt, directly from the boardwalk, the
refusal to issue the license would be affirmed. p

The question therefore boils down to the inguiry
whether the proposed erection of a solid partition parsllel to
the boardwalk and a hundred feet therefrom takes the premises
sought to be licensed outside the locul regulation.

The solid partition without any access through it
would render such premises entirely separate and distinct from
the premises on the boardwalk within the principles heretofore
laid down in Shapiro v, Trenton, Bulletin #34, item #8; in the
Millville case, Bulletin #35, item #15; and in re City of Newark,
Bulletin #3238, item #6, wherc it was saidj "whether a prohibited
business is being conducted in or upon the licensed premises,
will depend on whether the conduct of the respective businesses
and thelr independence of location renders them suhstantially
separate and distinct." -

It is plain thereforc that the promises cought to
be licensed are not within the text of the local regulation.
They are wholly outside the proscribed area.

It is contended, however, that they are "within the
spirit of the rules". This indefinitc phrase might have legit-
imate operation where the public polilcy was at the time itself
~undefined as in the Dann case, supra, but where, as in the County
of Cdpe May, the issuing authority has definitely fixed the line
of cleavage at cne hundred feet, how can that which is actually
out of bounds be declared inside because of tho¢ spirit which
motivated the rule? If intention, rather than action, is to
govern, how far does the sphere of influence extend? To uphold
the vague and indefinable so-called spirit would produce confu-
sion and not certainty. In spite of a definite rule, there would
be no yardstick by which either original or appellate authority
could determine its application.

The spirit, as distinguishcd from the letter, of
the law may well be invoked in cases of evasion which, while
making nominal compliance, exalts form at the expense of sub-
stence and actually results in the very evil which the rulc was
designed to govern. But herc thire is no cvasion. It is one
thing to evade but quite anoth.r to avoid. Appcllant!s purposed



BULLETIN NUMBER 41. : SHEET 6

changes will put the licensed premises entirely outside the pro-
hibited area so that no liquor whatsoever will be sold at any nlace
within 100 feet of the boardwalk., This is compliance, not defluance.

The action of the respondent is reversed, upon condition,
however, (1) that the sole entrance to the licensed premises be lo-
cated at a point in excess of 100 feet from the approach to the
boardwalk; (2) that a solid partition without any access through it
be erected between 23rd and 24th Averues parallel to the bocrdwalk
2t a point not less than 100 feet therefrom.

‘ _ D. FREDERICK BURNETT,
Dated: July 18, 1934. Commissioner

5. APPELLATE DECISIONS - SOCIETA OPERAIA DI MUTUO SUCCORSO VILLAALBA
V5. TRENTON.,

SOCIETA OPFERAIA DI MUTUO )
SUCCORSO VILLAALBA,
Appellant )
-VS— : ON APPEAL

CONCLUSIONS
MUNICIPAL BOARD OF ALCOHOLIC
'BEVERAGE CONTROL OF TRENTON, )
Respondent.

‘Hon. J. Conner French, Attorney for Appellant.
Romulus P. Rimo, Esq., Attocrney for Respondent.

BY THE COMMISSIONER:

<« Appellant, organized in 1903 for charitable and fraternal
purposes and having a membership of 265, applied on June 9, 1934 for
a Club License. On May 31, 1934, respondent adopted a resolution
limiting the number of Club Licenses to be issued in Trenton to 25,
Thirty-three applications for Club Licenses were filed. Resvnondent
examined these applications and first excluded several applications,
including appellant's, which were defective in form. On June 30,
1934, although the defect in appellant's application had been pre-
viously remedied, respondent issued licenses to &5 clubs whose appli-
cations were originally in proper form and rejected the remaining
applications for Club Licenses, including appellant's.

The only question involved is the validity of this numer-
ical limitation.

~Section &7 of the Control Act authorizes municipal issuing
authorities to limit the number of licenses to sell alcoholic bever-
ages at retail. But the numerical limitation is subject to appeal
by anyone aggrieved thereby. ©Section 38. What should be the atti-
tude of the appellate tribuncl in attempting to solve this delicately
difficult problem? The first step, often dispositive, is to deter-
mine upon whom rests the burden of proof.

Independent of economic considerations, the social justi-
fication for a limitation of Retail Consumption ﬁicenses is evident.
Consequently, such a limitation was sustained on appeal, because the
appellant failed to establish that i1t was unreasonable. Ryman vs.
Branchburg Township Committee, Bulletin #37, Item #18. So the burden
of proof is upon the appellant in the case of a Retail Distribution
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License to demonstrate that a community needs or will be more proper-
ly serviced by another liquor store. GColonna vs. Montclair, Bulletin
#39, Item #8.

Should the same principle apply to club licenses?

Consumption and distribution licenses do not stand on the
same footing as club licenses. In the former, the objective is com-
mercial, in the latter fraternsl. The Legislature has recognized
this by providing a special license for benevolent, charitable, fra-
ternal, social, religious, recreational and athletic organizations,
if not opcrated for private gain. The club may not sell te the pub-
lic generally but only to bona fide members and guests and then only
for immediate consumption. As against meximum and minimunm fees of
$2,000. 2nd $200. for consumption licenscs, the respective limits for
club licenses are but $150. and $50. The cbvious purpose was to
recogrnize these clubs @8 a natural outlet for man's innate desire for
fellowship with his own kind and to affora them the opportunity to
furnish their bons {ide umembers and guests with alecoholic beverages
for a nominal fee amidst self-regulated, decent, home-like surround-
ings. It would be utterly un-Americen to allow some citizens special
privilege to drink in thelr homes and refuse it to others. The club
is but an association of several cltizens; the clubhouse is in the
nature of & common home. To grant the beverage privilege to one club
and deny it to another, egually qualified, is unfair. It lacks both
economic and social justification. True, 2 municlipality hes the
power to limit the number of club licenscs but the burden of proof to
justify such a numerical limitation should be placed upon the munici-
pality. It is so held.

Has the burden of proof been sustained?

Respondent does not contend that the limitation of 25 was
reasonable in its adoption. Two of the three members thereof testi-
fied that they did not consider the limitation socially desirocble or
justifiiable. The third testified that if any club licenses are 1s-
sued, there should be no numerical limitntion thereof. Respondent
selected the number 25 in the bellef that it was sufficlently large
to admit 211 future applicants for club licenscs. Why ony limitation
at all was adopted under such circumstances was not sotisfactorily
explained.

The respondent bhoard has signally failed to sustain the
burden of proof in justifying the numerical limitation. Such limita-
tlon was unreasonable in its adoption. The action of the respondent
board in denying aprnellant's application solely on the baosis thereof
is therefore reversed.

D. FREDERICK BURNETT,

Dated: July 25, 1934. ’ Commissioner
6. APPELLATE DECISIONS - BRIGHTON HOTEL COMPANY V5. LODER

BRIGHTON HOTEL COMPANY,
. Appellant
—-VS§=

) ON APPEAL
HON. LEROY W. LODER, by desig- CONCLUSIONS
nation, JUDGE OF THE CAPE MAY
COUNTY COURT OF COMMON PLEAS,

: Respondent.

— e e e e mm e e e T —— —_— -

A N N e v )
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Trving Shenberg, Esa., Attorney for Appelloint.
Hon. Leroy W. boch1 Attorney Pro Sc.
Ernest Llov Bsg., Attorney for Objcctors.

BY THE COMMISSIONER:

This cppeal was submitted by stipulation. It appears
therefrom that wppbllant applicd for o plenery retall consumption
license for prcemises in the First Vard of the City of Wildwood; that
it hos complicd with oll the TOQUl;C*“HuS of the Control Act; tl,t
the chorocter of the persons operating the appellont company, and
the suitabllity of tho promises are unquﬁstloned.

It further awpecrs thot o
cation before the respondent ot which
394 residents of the First Ward, 126 being property owners, in favor
of the graonting of licenses in the First word, end by 87 residents
of which 8% were p“OT@rty ovners, per contros that the zcoplication

L9
as denled by resnondent for the ioLL0W1ng rensons:

hr“erb wos held on this appli-
cime o petﬂtlon wos filed by

T nm doing the best I con to denl with a most Qlff‘@ﬂlt
situstion, coming here from cnother County z2s I do, ond hove
hiad imposed upon me the duty of dealing with the liccnse situ-
ntion. I rm informed ond hove informod nmyself, tn“t with the
exception of severcl becr licenses thot werc granted o year
or so0 2g0, thet there hoas never becn o ligquor license groanted
in the First Wnrd of the City of Wildwcod. I have inspected
the place snd I hove listened to thosce who desircd to swpensk on
the m<tt{fg Tn addition to that I »ersonally went to Wildwood
and drove cround the First Werd of the City of Wildwood. 1
have u“"lh d, under ¢ll the circumsteoncos, that for the present
I will nut issue llccnsea in the First d of the City of Wild-
wood; 1 will eave thot motter until Judge Wav, who is = 1life-
long resicent of the County, ig ouﬁfiplbibly cble to return to
the bench rnd e can denl with the me tkr &8 he deems right and
proper. But, sc¢ for ns I om concerned, ot the present timec, I

will not grant ony licenses in Thb Dlrvn %klc. This decision
apylng vo il thosc acpplicntions for license in thoe Fiest Ward
which are to b ru““d todny, as well as tnose cases wherce appli-
caotion hos beon made and the hecring poending.?

It ig further

stipulated Lhucq in addition to the beér
¢s mentioned by the Jud
|

licens dge, 1t was iater learnced thot the Boord
of Commissioners of the City of Wilamood issued slx consumpticn 1li-
censes in the First Word for the torm explring June 30, 1934.

The record shows that the resnandent haos issued licenses
in thc Second ~nd Third Wards of said city for the currcnt period.
The record also shows ond the exhibits confirm that the premises for

- ;

whichh 2 licensce is scught cre located in o tl‘ iness SC“thn» ond not
in a residential n‘Jthoxhrhdé

2]

While bection &7 of the Control Act confers power upcn the
issuing cuthority to regulcte the conduct of cny business licensed
to ell zlcoholic Leverages at r"““jl, and rnb noture and condition |
of the premises upon which-any such business is to be conductad, the
issuing authority has no nower te subdivide cny municipslity end
gront tho privil(gl of 2 license to ’prlvcﬁuS in one Weord, snd ex-
clude appliconts »f another Werd. HMere ward lines besy no reasonable
relation to inherent police power and afford no basis for discrimin-
ation. This is substa tlally the ruling madce by the rospondent in
ancther and loter case nnd neretofore affirmed. Sec In re Strothmere,
Bulletin 40, Item 5.

7
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The mere fact that objections Were filed by a considerable
number of residents to the issuance of any licenses in the First
Ward where heretofore licenses had been issued, while it does give
pause to any issuing authority, even though the objectors be in the
minority, does not afford a legal basis for refusing to issue o
license where the applicant is qualified, the premilses are sultable,
and there i1s no permissible discrimination based on imherent police
power. Sweeney vs. Mayor & Council of the City of Asbury Park,
Bulletin &9, Item 9; Sullivan vs. Township Committee of Ocean, Bul-
letin 38, Item 14,

At the hearing, counsel for the objectors contended that
the premises in question were subject to an oral convenant agalnst
the sale of alcoholic beverages. Without considering the legality
of such a covenant, it has been held that restrictive covenants are:-
cognizable only in the courts, and do not concern the issuing authar
ity. Gamble vs. Avon-by-the-Sez, Bulletin &5, Item 6.

The. action of the respondent. in denying the-application-of
the appellant is therefore-reversed.

D.. FREDERICK BURNETT,

- Dated: July-26, 1934 = Commissioner
7. . = -~ APPELLATE DECISIONS -~ LICOVSKY VS. BLOOMFIELD
_ROSE LICOVSKY, )
Appellant )
-VsS~ - ON APPEAL .
) “ CONCLUSIONS™
" TOWN COUNCIL OF THE TOWN o '
OF BLOOMFIELD (ESSEX COUNTY), )
Respondent. )

Samuel A. Larner, Esq., A{torney for Appcllant.
Edward C. Pettit, Attorney for Respondent.

BY THE COMMISSIONER:

Appellant applicd for a Limited Retall Distribution
License for premises, located at #67 Franklin Street, Bloomfield,
and conducted asg o confectionery store and ice cream parlor. The
application was denied upon the ground that respondent had adopted
a uniform policy to prohibit the sale of any alcoholic beverages
in connection with the conduct of such businesses. An appeal was
duly filed from the denial and has come on for hezring.

The Commissioner has repeatedly ruled that the prohibi-
tion of licenses to candy stores and similar ploces of business
where children gencrally congregate, constitutes a reasonable
regulation. ©See Shapiro vs. Municipal Board of Alcoholic Beverage -
Control of Trenton, Bulletin #384, Item #8; Barber ve. Bridgeton,
Bulletin #31, ltem #1; Bulletin #8, Item #9. Appellant contends,
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however, that the ﬁbovo cited rulings are inapplicable since-they
related to Plenary Retail Cons umpbﬂon and Distribution Licenses
and not to L*mLted Distribution Licenses, wnich afford the holders
thereof the limited privilege of selling unchilled melt clcoholic
be everages 1n guantities of not less than 72 fWuldjounnes, for con-
sumption off the licenscd premises.

The issue here presented is not whether the restriction
is desireoble but whbth a reasonable basis oxists therefor. If a
reasonable basis doe quSt the restriction will be sustelned on
appeal. See Bullotln #16, Ttem #8. The display and sale of any
alecholic beverages, even in the limited monner permitted by a Lim-
ited Distribution T*cgnog, may change the complexion of o confec-
tionery store.and ice cream parlor ond dﬁprixe it of accepted stand-
ards which rcnder it suitable for the patronage of children. Con-
sequently, 1t cannot be said that the “opllﬂguion by respendent of
its uniform restrictive pclicy to Limited Distribution Licenses is
entirely without recsoncble basis.

At the ha;ri”g, it cppeared thot respondent has issued
Limited Retail Distribution Licenses to Uroﬁv”} and delicatesscn
stores. Anog llent contends that the roesvondent's zetion in differ-
entiating grocery ond delicatessen gt oTes frow confectionery stores
and ice cream porlors is “fHL trary endg without any reasonable basis.
With this contention we cennot agrce. Cor»pbulonery stores and ice
cream parlors cre npecullcrly attractive for she continued attendance
anda congregation of children in connection with purcheoses for thelr
own purposes. Grocery and dcelicatessen stores, although visited by
children in connection with purchascs of norticular articles for
their parents for home delivery, do not come within such classifice-
ticn. The evil sought te be cbviated by respondent's restriction is
evidently greater in tho former types of business thon the latter,
Furthermore, the vroctice »f selling melt beverages in conncction
with food in its norrow scnse, as distinguished from ice crean and
candy, which maoy be conside?cd food in its bruader sense, has long
becn accepted, ’

]

firmed.

'ﬁ

The action of the resyondont 1s o

: D. FREDERICK BURNETT,
Dateds July 27, 1954 Commissioner

8. CLUB LICENSES -~ HONORARY MEMBERSHIPS - AS SHAM TO COVER
COMMERCIAL BUEINESS
] July 27, 1934
Williem G, Slider, Pres.
Council of Estel-Manor
R. D., Tuckahoe Rosad,
May's Londing, N. J,

Desr Sir:

]
I have yours of July lst with rcference to clubs issuing
honorary memberships. .

Your view point is absolutely correct. The promiscuous
issuance of "Honcorary lemberships® as o shoam or pretence under which
to transact in substance o retall business for profit certeinly vio-
_leates the law and is bkuidfelv contrary to the purpose for which
Club Licenscs werc crocted. )

o

Vie [recomrend that you institute revocation proceedings.

! Very truly yours,
: D, Frea;r.ck Burnett,
Commissioner
By: Sydney B. VWhite,
Inspector-in-Chief
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9. APPELLATE DECISIONS - KAPLAN VE. TRINTON

MORRIS D. KAPLAN, )
Appellant
VS )  ON APPEAL

: CONCLUSIONS
MUNICIPAL BO&RD OF ALCOHOLIC )
BEVERAGE CONTROL- OF TRENTON,

Bespondent,
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pellant.

Romulus P. Rimo, Esq., Attorney for Respondent.
BY THE COMMISSICNERS

Appellant applied for a Plenary Retall Consumption License
for the period commencing July 1, 1984, for premises locuted at #13
North Willow Street, Trenton. On July 2, 1934, thé applicaticn was
denied. An appeal was duly filed from the denicl ond has come on for
hearing. ' :

Appellant complied with all the formal reguirements per-
taining to hi's application. His cheracter and fitness and the sult-
ability of the premises cre unquestioned. Respondent in its answer,
however, asserts that the application was properly denied (1) because
of a resolution adopted on Moy 31, 1934, limiting the number of Plen-
ary Retail Consumption Licenses to be issued in the City of Trenton
to 250, and (2) because an adequate number of licenses had been Lssued
in the vicinity of the premises sought to be licensed and an addition-
al license was soclallwv undesirablc.

In Decuinver, 1933, appellant applied for a Plenary Retail
Consumptioen License for the period expiring June 30, 1934. His appli-
cation was denied and an appeal was duly taken from the denial. Under
date of June 25th, 1934, the action of the respondent in denying appel-
lant's application was reversed. Scve Kaplan vs. Municipsl Bosrd of
Alcoholic Beverage Control of Trenton, Bulletin #37, Item #17. There-
after, respondent issued a license to appellant to expirec June 30,
1934, and appellant conducted business thereunder until the expiration
thereof .

Prior to June 30, 19&41, rvespondent nad 1ssued spproximately
284 Plenary Retall Consumption Licenses. Thirty-one represented licen-
ses issued pursuant to orders of the Commissioner entered after hear-
ings on appeals. The rumolining 253 were issued by respondent in the
first instance. Approximately 220 epplications for Plenary Retsil Con-
sumption Liceﬁses for the period commencing July 1, 1934, were filed
with respondent. On June 30, 1934, and prior thereto, £50 liccnses
were issued by respondent and the remaining zpplications were there-
after denied.

The method used by respondent in s g the aoplicuatvions

to be granted within the 250 guots wos fullg ibad

¥ agcscrived in the testi-
mony of the President of thoe respondent Board. He testified that 242
of ‘the 253 persons holding licenscs ilssued by respondent in the first
instence, filed applications for the period commencing July 1, 1934.
Two hundred and forty of these applications were granted prior to the
consideration of any other applications. The remaining ten were then
issued in the manner described in the followipg testimony of the Presi-

!
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dent of the respondent Board, and the balance of the a
were rcjected without any individual consideration, in
or determination:

pplications
vestigation,

"Board member Hutchins suggested, in order to facilitatoe
matters, that ebhch momber of the Board choose three and
the others agreed to go along with them. I immediotely
agreed to the proposition, Mrs. Moore agreed, bir. Hutchins
chose three and we all voted in favor of those three.
After thet was done the name of a2 man who hod had a dis-
tribution license was brought up. Onc member said 'I be-
lieve we could all thrce agrec on that licensee!, ond as
a result we did, ond Mre. Moorc named threce, ond we agrecd
to go along with her, snd I named three, and that reached
the 250.°"

Among the ten cnulicants who were selected in the fore-
going menner, seven held ne licenscs prior to July 1, 1984, The
remaining three obtalned licenses aftcr having preveiled on appeal.
Two of the seven had been convicted of violations of the National
Prohibition Act ond hsd served jail scentences therefor. One of the-
seven had filed zn cpplication for different premiscs for the per-
ipd expliring June 30, 1984, and had been rcejected. On appeal the
rejection was sustained on the bosis of respondent's testimony that
the premises sought to be licensed vere "unclean and generzlly un-
sanitary". The three who held licenses pricr to July 1, 1934, in-
cluded an annlicent who admitted possession of slot machines prior
to the enactment of the Control Act, but, nevertheless, hsd ore-
vaeiled on appeal after his character and fitness were attested to
by members of the respondent Board: asnother, whose applicetion wes
excluded by respondent from the original group of 250 granted for
the period expiring June 30, 1984, because he wos aged and infirmg .
and ancther who, unlike most of the other appeliznts who obtoined
licenses under order of the Commissioner, had never conducted busi-
ness or expended money for improvements on the basis of o temporary
license or the equivalent thereof. Cf. Berkelhommer vs. Municipal
Board of Alccholic Beverage Control of Trenton, Bulletin #28, Ltem #5.

A1l of the foregoing would seem to establish beyond o doubt
that the limitotion of 250 in its epplicotion to the cppellent was
unreasonable., Appellant is admittedly better fitted to conduct o
licensged place of business than numerous szppliconts who obtoined
licenses. Likewise, his premises cre adwmittedly more sulteble for
the purpose contemploted than many of the licensed premises in Tron-
ton. A4 member of respondent -Board testified that appellant'!s place
of business was of & Yhigh type®.

After appellant obtalned his liconse under order of the
Commissioner, he was entitled to the szme privileges and considera-
tion as were licensees who obtalined their licenses originally from
respondent. Assuming thot the limitction of 250 was valid in its
adoption, respondent was, nevertheless, under a duty to sclect the
apnlications to be granted in @ reasonable monner. From the 284
holding licenses at the close of June 30, 1934, a reascnable sclec-
tion required full ccnsideration of the charncter and fitness of
each of the 284 epplicants; the suitcbility of his nremises, the
character of the neighborhood in which the premisce o locsved, and
all other pertinent elements which “wuula oild in o proper determina-
tion as to which applications should be gronted. Tnils the respondent
did nct do. Instead, it discriminated agsinst applicants who held
licenses under order of the Commissioner snd in favor of new appli-
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cantss i£ rojected such applicants despit\ the fact that their

character and fitness were beyond question, in faver. of persons
convicted of crimes and otherwise of questioned fitness; it reject-
cd such applicants without any consideration of their individual
cases and ngntod applications on the basis of an improper agree-
ment betwcen members of the respondent Board; resulting in the un-
lawful exclusion of entirely qualified applicants. The application
of the 250 limitation to the exclusicn of the appellunt wos unreason-
able, arbitrary, bnl disriminatory, and cannot be sustainecd.

: The second contention advanced by respondent to the effect
that an additional license in the vicinity of the premlses sought to
be licensed was socially undesirable, finds no basis in the testi-
mony. Appellantts premises are located in one of the busiest dis-
tricts of Trenton. The nearest licensed place, of a charescter sim-
ilar te appellant's place of business, is approximately one block
awey. In view of the fact that respondent hes licensed as many as
five or six premiscs in one block, it is difficult to justify its
assertion in this case, that the granting of an additional license
for the premises in question would be socially undesirable.

- The action of the respundent 1s roversed.

' D. FREDERICK BURNETT

Dated: July 26, 1934 ° | Comunissioner
10. CLUB LICENSMO - GUESTS - LICENSE HUST I'CLUDL GUEST

AS WELL AS MENBEnU,
July 27, 1934

E. LeRoy Grant, City Clerk
City of Beverly, Noew Jersey

Decr Sir:
unicipality

I have ycurs of Junc 15tH inguiring %Can o m
. ly.and bar

grant a Club Licecnse and limit it t ‘Club mcmbers
“Bonﬂ—Pldo Guestsi,

" The Control Act (SuCuLOﬂ 13, sub. 5) provideé that vihe
holders of club licenses shall be entitled, oubject to rules ond
fegulgtlgns, to se¢ll to bona fide club members and their gueqt““,

C¥our municipality may not, therefore, iuSUC the license
in & manner wvhich would cu‘fﬁll the stotutory privileges given
und@r thﬁt 1¢cunseq :

A ‘ Yours very truly,
: : D. Frodorick Burnett, -
Commissioner
By:
Sydney B, ¥Whitec,
Inspector-in-Chief
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10-a MISLEADING TRADE NAKES - VIOLATION - VOCATION
PROCEEDINGS

In the matter of

Revocation nroceedings against
CONCLUSIONS and ORDER
SOLQMON A. KONVITZ o
28 North Warren Street,
Trenton, New Jersey.
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Appearances:

John J. Meehan, Esq., Attorney for Department.
M. R Konvitz, Esg., Attorney for Solomon A. Konvitz.

BY THE COMMISSIONER:

A notice to show cause, returnable Jul* 17, 1934, was

~ - duly served on Solomon A. Konvitz, directing reopondent to show
cause why Plenary Retail Dibtribution License #D-10 issued to him
by the Municipal Board of Alcocholic Beverage Control of the City of

‘ Trenton should not be revoked or suspended for violation of the pro-
visions of Chapter 436 of the laws of 1933 as amended and supplement-—
-ed, and for violation of rules and regulations concerning misleading -
trade names, promulgated June 1, 1934 by the State Commissioner of
AlCOhOlLC Beverage Control eiioctlv June 30, 1934.

Respondent had bcen previously granted a 1lcense which ex-
pired Junc 30, 1934 and his present license is & renewal thereof.
On May 1, he caused 40 be incornorated "Stotic. quuor Store, Inbu»

-of whlch 18 shares of stock wcru held by him, one by his wilc ond
one by his brother-in-low. Tilics rA%nulJL1u1 neyer applied Tor any
t R Transacted oy Konvitz was done in

liguor license, ot all Bwsinoss
She nome of the corporastion. It made all nurchases qf alccholic
beverages ond mointalned o banking account through wHich the finan-
eizl matters concerning the licensed premists were cared for. Said
account stlill remains in the nsme of State Liguor Store, Inc. Re-
spondent has not since May 1, 1934 m&lnbﬁlﬂmd a banking account in
his name individually. In o*hor words rcspondent was granted the
license but 8tate Liquor Store, Inc. operated thercunder.

Usuclly « corporation 1s looked upon by the law os an
artificial person having the rights and dutices of an ordinary indi-
vidual and its existencce is seporcte and distinct from that of the
members who compose it. Jackson v. Hooper, 76 N.J.Ed. 592 (E. & A.
11910). It mokes no difference that it is bele‘Cl?lly owned by but’
one person for the corporation is still decmed & separate entity,

Salomon v. Salomon & Co., Ltd.,(1897) A.C. 22. Respondent virtucl-
ly transferred his license to the corporation which under Section -3
of the Control Act is not permitted. OState Liguor Store, Inc. was
in fact guilty of violating scid section. Solomon A. Konvitz was
gullty of 2iding and abetting said violation.

Respondent was cexpressly advised by The Commissioner on
Junc <3, 1984 that he must desist from his usc of the name State
Liquor Store, Inc. on and after June 80, 1934 in order to comply with
the aforc “Lid rwlﬂs and regulations Lu bccome bflCCthQ on that datc.

7
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These regulations provided:

"1, No liccnsee of any class shall use any corpora te nane,
trade nsme, or other name, sign or symbol, which is calculated to
or may convey the false impression that the licensee is owned or
operated by or enjoys some special or official sanction from the
United States Govcvnmpnt the Stote of New Je srsey or any municipal-
ity thereof.

"3, Viclation of the provisicns of either of the preceding
paragraphg shall be cause for roevocation.!

The licensed premises at 23 North Vizrren Street, Trenton,
are approximately 200 to 250 ft. from State Street. There is no
entrance thereto from State Street. Respondent maintained in the
front window of said premises a Neon sign advertising "State Liquor
Store, Inc," constructed as follows: At the left 2 large "S" 19
inches high followed at the top by the letters "I A T EY cach 9 in-
ches hlghi parallel and dircctly beneath wos the word "LIQUORM" in
letters 33 inchcs highs 1mmcd3 :tely bencath this and parallel the
word "STORE" in letters 3% inches high; following the letter "E" in
"STATE"™ and painted on the window of szid store were the letters
"3T.", 1% inches high. The only explanation given by respondent for
painting letters designating the abbreviation for WSTREET! on the
window was that he could not offord to buy another sign. No reason
was given. for meking said "bbrev1 tion so small except that respond-
ent felt this compllod with the order of the Commissioner dated June
23, 1934. There can be no question but that he deliberately tried
to and did do indirectly thatwhich under rules and regulations he
could not do directly.

The perticular subterfuge which caused the institution of
these proceedings was the insertion by respondent in a Trenton news-
naper on July 6, 1934 cof an ndvertlsement substantially in manner
shown by the f0110M1ng tru01ng°

The subterfuge is epparent. Comment is superfluous.

It is, thercforc, on this 27th day of July, 1934, ORDERED
that Plenary Retail Distribution License #D-10 issued by the Municipal
Board of Alcoholic Beverage Control of the City of Trenton to Solomon
A. Konvitz to sell at 23 North Worren Street, Trenton, be and the same
is hereby suspended for thirty days beginning July 30, 1934; and

It is further ORDERED that said Solomon A. Konvitz be and
he is hercby restrained from selling or otherwise disposing of any
literature, wrapping paper or the like, or any alcoholic beverages in |
contalners which carry any label, marker, tag or other insignia where-
on the ncme State Liquor Store, Inc. or State Street Liguor Store
appear.
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Commissicner



