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New Jersey 
Court of Errors and Appeals 

NEW JERSEY PREROGATIVE COURT 

IN THE MATTER 

of On Appeal 
The E 1state of John Staiaer, de- Transcript. 

ceased. 

10 

STIPULATION. 20 

It is on this 22d day of June, 192,6., stipulated 
by and between James J. Mc:Goo.gan, proctor for 
the appellant Sadie V. Staiger, and "\iVilliam J. 
Connor, proctor for the respondent, John Staiger, 
in the above-entitled matter, that: 

(1) Annexed hereto is a transcript of all of 
the- proceedings ,before the Mercer County Or-
phans·' Court in the above-entitled matter. 30 

(2) The deposit of $1100.00 required by the 
rules, of this court to answer the costs of appeal, 
is here1by waived. • -

(3) The £acts admitted as proved before the 
Orphans' 1Court are: 

(a) On November 20, 1924, John E. Reynolds 
and Alice M. Reynolds, his wife, conveyed a house 
and lot of land known as No. 15'17 Brunswick 4 0 
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Stipu.latior t 

Aven11e, Trenton, to J ol1n :S1taig ,er a11,d S'adie V. 
Staiger, his 1wif e, 1b·y -deed recorde ,d1 in the Mer-
cer County ·Clerlr's offic:e in Book~ 514·9 of D1eed:s, 
on pag~es 1731 &c. 

10 (1b) The purchase price was, $7,00·0.00,, a11d was 
· paid ·by John Staiger giving to R,eynolds $1500,.0i0 

in cash, and t,vo purchase-money m:ortg ,a,g'eS', one 
for $8,000.010, and · the other a second 1 mortgage, 
for $2,5010.010, se,curin ,g the :bon .ds . of himself and 
his wife Sadie V. Staiger, who also joined in tl1e 
t\vo mortga _g,es. 

(,c) 'T'he whole principal of the mortgage for 
$3,0100.001 is unpaid ·, and the p,rincipal of the se.c-

2 O on{:u mortgage has been reduced · :b,y five payments , 
of $75.010 ea 1ch with accrued interest, lea.vin ,g a. 
balance of $,2,12'5,.010 due and unpaid. 

( d,) John .Staiger died intestate on Fe ,b-ruary 
5, 192:6, .seized of the m,artg ,ag·e.d. p-remises, leav-
ing him s-urviving · his widow · Sadie V. Staiger (in 
Vlhom the title then veste ,d,), ,vho is also 'his a.d-
n1in:is:t:ratrix, 1a,n:d: John ,Staiger, a son \by a f orme-r 
marriage. This son is of a:ge, and ; ,vith the widow, 

3 0 is the only person interested in the estate of said 
decedent. 

( e) John ,Staiger left personal estate valued at 
$13,915.99, an ·d' his ,deb 1ts amou .nt to about $4,000.-
00, exclusive of the two mortgages. 

(f) !S,adie V. 1Staig ,er eontri 1b,:uted no part of 
said purchas ,e price, she had no p.ersonal or real 
estate at the time of the p.ur ,chase, nor haS: s.he 

40 sin·ce acquired any personal or real estate, except 
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Petition 

such as-s.he will receive ibv virtue of her said h.us-.. 
band's death. 

1JAME,S 1 J. McGOOGA.N, 
Proctor a.nd eounsel for 

:Sadie V. iStaiger. 
WIL ,LIAM J. 1C10·NNOR,, 

Proctor an :d counsel for 
John Staiger. 

PETITION. 

IN THE MATTER 

of 

The Estate of John Stai:ger, de-
ceas,e.d. _____________ / 

To his Honor Erwin , E. Mairsh,allJ Ju ,dg-e of th,e 
Mercer Cou 1nty · Orpha .ns' Cou,rt: 

10 

20 

Your petitioner 1Sadie V. Staiger, of Mere.er 3 0 
Counity, in t.hi.s. ·state, a1d•ministr:a.trix of J ol1n Stai-
ger, deceased ·, respeetfully sho :ws : 

1. I was appoinited 1 b·y the Surrogate of Mercer 
·C1ounity a.dmiinistratrix 10£ m:y la ,te• ,hu :sb.an.d'. John , 
Staiger, who ·d 1ied intestate and a resid-ent of the · 

1County of 1f ercer an ,d· ;State : of New J ers ,ey. 

2. I have re ,cently filed · my •inventory and a.p-
praisement of said estate, a statement of the items 40 
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Peti.tion 

being hereunto annexed, an ,d· showing a total ap-
p-raisal of $13:,9151.89. ' . 

3. T·he debts of the estate I estimate to ,be about 
$4,000.0 10 not including $,5112.5,.001 .due on two mort-

1 o :ga ,ges securing · the b·ond · of the decedent. 
4. ·T'he only persons interested in said estate 

are John ,Staiger, a so11 of ·d·e.ced.ent 1b,y a forme ,r 
marriage, who is above the a.ge of 21 years, an ,d· 
mys-elf, the wid ·ow of deced ·ent. 

5. On. N ovemb -er :2:0, 1912,4, a ,d•eed of eonveyanee 
was made -to my said hu.siban•d and me, as hus 1band 
and wife, ·by John E. Reyn .olds an,d Alice M. Riey-

20 11old·s, his ,vife, re-eorded on November 2'1, 19•2'4,, in 
Book 5.49, of Deed ·s, on pages 173 &c; this convey-
ance • ,i'1as of a house and lot known as No. 1517 

. Brunswiek Av·e,n.u:ej n:e1ar Tre ·nto11, in this. state, 
,vhere mj~ said hus1ban-d and I lived at the time of 
11is d·eath on February 5, 19,2;6. 

6. In part p·ayment of the pur ieha ·s·e pri,ce of 
said premci.ses, my huS'ban ,d and I g·ave to the .said 
grantors, two mortgages one ( the first mortgage) 
for $3:,0100.00 at ·6% interest, and . the other ( a see-

3 O ond mortgage) for $2500.00 at 6% interest, secur-
ing t,vo bon ·ds of my said · husband an ,d1 me. The 
second m.ortg ·age is p,aya ,b1e at the rate of $7-5.00· 
q·uarterly, and there has- b,ee.n paid to •date on 
aecount of the second mortgage $3'715,.010, leaving 
$212·5.00 ·due an.d unpaid, no part of the -principal 
of the first mortg ·age having yet bee11 paid. 

7. I resp -ectf1illy p,ray leave of the. .court for 
40 adviee and directions, in the premises, and for 
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leave to sell all the securities ,describ 1ed1 in the , in-
ventory, at the 1best price that I can O'btain,, an -d 
to ap ,ply the proceed :s thereof to the payment of 
the: p-rin,cipal and . accr11ed interest of both of said 
mortgages, on the ·ground ' that the said . two b-on,d:S 
given !by my said husband , and · m.e are deibts: of IO 
his estate and . should · ·b·e paid : from his personal 
,estate. 

1SADIE -V. ,s 1T:AIGER ,, 
A-dminis ,tra.trix of John ,S1tai 1g·e.r, 

,dee 'd-, petitioner. 

Dated Trenton, N. J., April 2:0, 1912·6. 

(a) ·C'ash in , 'b,a.n1k·, ·Tre-nton T'rust Co., 
·T:rento11, N. J. 

(b) 30 shares -capital stoek, Sanitary 
Ice & ·C'oal 1C'o., Tre .nt.on, N. J. 

(,e) D·od,ge automo:bile 19,201 model 
( d) 45; shares ·Thom :p·son '.s !falted ! 

F 'ood Co., @ $1.00 
( e), 1501 sh,are -s· Am ,e-rican Malteid, F ·arod: 

42.0:9 

11,4100.010 
50,.00 

20 

Co. @ $,1.0;0 
(f) 288' sl1ares ·Central ,Copper Co., of 

Arizona, @ $0.101 

( g') LO sl1are s Tuxed ·o Park, Incor-
porated, @ $,70.00 

15·0.00 

28.80 30 

7:00.00 
(h) 15, shares of E ,ast. Oran :g:e ·Te .r-

raee Incorporated ·, @ $100.00 

'' . I • 

1,50:0.00 

$13,9115.89 

40 
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AFFIDAVIT OF SADIE V. STAIGER. 

IN T'HE MATTER 

of 
10 T·he Estate of John Staig"er, die-

c:eased. 

State of New J ers-ey, ) ss: Co:nnty of Mercer . 

. Sa,die V. :S1taiger being d,uly sworn aecordin ,g 
to law on her oath .says: · 

1. I a•m the petitioner n1amed in th •e a.nn .exed 
20 p-etition, an,d the contents thereof are true :, a.ccord-

in.g to the b·est of my knowled ·ge., information an ·d 
belief. 

Sub 1scri 1bed an -d: sworn to fbefore me 
at 1Trenton, N. J.,. this 

3:0th day of April ., 191216-. 
Martha. MeGooga .n,. 

A Notary Public of N•ew J e:rsey. 
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ORDER. 

IN THE MATT 'ER 

of 
The Estate of John .Staig ·er, de-• 

cease.di. 

Upon . reading an •d· filin 1g the verified petition of 
·S,a,die V. ,S:taiger, administra:trix of J1ohn . Stai 1g:e,r, 
deeeased, late : of th •e c ·ounty of Merieer, wherein 
said administratrix pr:a,ys 1·for ,a:dvice- an ·d. dire.ction , 

lU 

of the. '0 'ourt in re ,gard . to s-elling seeuritieH of the 
est.ate and using the p-roeeedis thereof to pay two 

20 mort.gag~es a.g·gre ,gating $5il2 ·5..0i0 eove ,ring certain 
real estate that had ;b,een eonveyed · to the d,ece.d-
ent and his vvife; and it app 1earin :g there1b,y that 
the petitioner and John . ,Staiger, a son of ·dece ,d-
ent, are tl1e only persons interested in the matter~ 

It is, on this 218dJ d·a·y of April 19j2:6., ordered, 
tbat all pe ;rsons in . inter 1est in said .estate, show 
cause before t11is-·C'ourt on, Friday, Ap.ril 3:0, 19·26, 
at the Court House in ·T're .nton, at 10 o'clock in 
the forenoon, or as soon thereafter a.s the court 30 
ca11 attend to the sa ,rne, why the .said administra-
trix ,s1h·ould : not b1e ad·vise:d· 1an1d: d'ir 1e:cte.d: to .sell .said 
sec11ritie ·s at the ·best price o'btainable, and · apply 
the proceeds thereof to the payment of the prin-
cip .al a11d1 the aer-rued i11terest of said two m.ort-
.ff'n 0"1es ib •At, • . 

A11d it is furtl1er ord ·e.red, that a. eop ,y of said 
petitio11 : an·d of this orde.r, vvhich need · n·ot :b,e cer- 40 tifie.d, be served personally on John 1S1t.ai,ger ( or 
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Order of Oonlinu,arnce 

his. attorney), at least five days b,efore said· r 1e-
turn day. 

ER -WIN E ,. MARiSHALL, 
Judge. 

ORDER OF CONTINUANCE. 

IN T'HB MATT 'ER 

of On Petition, 
The . Estate of John 1Staiger, etc. 

2 0 ,deceased i. 

It appearin ,g to th :e c ·ourt that a copy of the 
_petition and a copy of the ord 1er to show cause 
entered in the a:b,ove entitle ,d ,matter ,on April 2·3, 
19216, were s,erve-d· on the sa ,me date on vVilliam J. 
C'on-nor, Es-ql1ire, attorney for John ! 1v.1. ,Staiger; 
and that said William J. Connor is ,desirous of 
a continuanoe of the :hearin .g on said· order to 

30 show 1eaus,e to May 14, 19:2i6,; and James. J. M.c-
Googan attorney for the petitioner Sa .die. V. 
Staiger eo-nsel1Jting hereto: 

40 

It is on this 310th day of Ap-ril, 1912·6, ord -ered, 
that the hearin ;g on the said : p,etition an-d· order 
to sho,v eau.se be and th 1e sam :e is he:re.b-y con-
tinued to 11:ay 14, 1'9·2!6-, at 10 o'cloek · in the fore-
noon. 

ER .WIN E. 11AR:SiHALL 1, 

Ju -dge. 



ORDER. 

IN T'HE , MATTE .R 

of 

T'he Estate of John S 1taig ·er, d.e-
eeased. 

10 

'This matter coming on to b,e heard in the , pres ,-
en-cie of James J. McG·oog·an, attorney for Sadie 
V. Staiger, a,d!mirris,tratrix of th •e· a:bo1v·e-~entitle1d1 -e:s-
tate, and William , J. Conn 1or, E\sq., attorney for 
re ,s,p•on·dent John : 1Staige-r ; and , th .e a,dministratrix 
having pre .sente ,d l1er petition p.rayin ,g for the in-

20 struction and ·. direction of th 1e .court to pay two 
certain mortgage encu ,mibrances on, real estate 
that vested , in ,her 1b,y virtue of the ,death of her 
husba _nd , the· said John Stai ,ger, out of th •e per-
sonal e.stat 1e of the .said d'e,eedent; and · after hear-
ing· tl1e arg ·uments of said counsel an •d eonsid1er-
ing the same : 

It is, on this 14th •day of 11:ay, 1912!6, ordered, 
that ,the 11erm:ission sou :ght by ... the said . petitioner, 
be a11d tl1e sa1ne is here:b ,y denied. 

E·RWIN E. MARSHALL, 
Jud ;g'e. 

30 

40 
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NOTICE APPE.A.L. 

NIERCER , COUN ,TY O·R.PH.t\N :S1' COURT 

IN T'HE , l\fAT 'T'E.R 

of 
) 
I 

lO T·he Estate of John ,Staiger, de-
ceased. 

Sa1die, V. ,Sta 1ig:e-r, wi,dow arrd a,dminis.tratrix of 
J oh1n Staiger, deceased, he:veb·y a.P:P•eals to the 
New J er.sey Prero .g·ative. Court from the or ,der 
a.n·d· every part thereof -entered 1 her 1ein on Ma.y 14, 
192:6,, denyin :g permis~ion to th •e s,aid· a,dminis-

20 trator to exonerate ,certain real estate, with the 
personal !estate. 

::.. 

JAMES · J. McGOOG·AN, 
Proctor .for Ap -pellant. 
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CONCLUSIONS. 

IN THE , MATT 'ER 

of 

The Estate of John 'Staiger, de·-
ceased. 

)On Appeal 
from . Mercer 10 
O:rphans' ·Court. 

Mr. James J. MeGoog ·an, for Appellant. 

Mr. William . J. Co1nnor, for R.es-ponde.nt. 

BucIIANAN, V. ,0. 

This is an app •eal ;b,y Sadie V. ;Staiger, widow 20 
and _ Administratrix · of ,John Stai.ger, de,eease.d ·, 
from an ord 1er of the M·ercer County Orp,hans' 
Court •denying~ her petition 1 for leave to pay out of 
the personal estate. of ,deeedent the amounts due 
on t,vo bo11d,s .s,ecured · b,y· mortgages. 

On :!"~ o,ren1b·er 201th, 19124, a house and lot were 
co11veyed'. iby o•ne John R,eynolds andJ wife to the 
said John Staig~er and .Sadie V. S:tai1g·er, his wi·f e., 
for the purchase p-riiee of $70100;00, ,vhieh 1was paid 

30 ,,Tith $15:00.00l in eash 1by John .St.aig·er an 1d, t.wo 
pureh .ase n1:on,ey 1b1on·ds s-ecured by mortgages on 
the prop•erty. T'he :b.on·ds a.n.d· mortga,g ,es were 
111ade b.3r John Staiger and Sadie !Stai .g·er-one 
for ·$30001.100, andJ the other for $2500.0 10 ( on which 
$•3,715·.00 has been paid). 

tT ohn iStaig·er d:ied intestate, F 1eibruary 5,th, 1912,6,, 
leaving his ,vido"'r an ,d a son ('.b,y a f or;mer mar-
riag :e) bis 011.l3r 11eir-a:t1-1a,v anid. n·ext-of-kin. His 40 . 
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e.state consisted 1 of about $14,000.0 10, all in per-
sonal prope.rty; and . his ,debts, exclusive of the 
bon,ds, amounts to ab,out $41000.00. 'The resid,ence 
was- the only real estate, and that of course p•assed 
to Sadie 1S,taiger 1b·y operation of la,v. 

,S'.adiie Staig ·er claim.s the ri ,giht t.o have the real 
estate exon,erated from the mort :gage indebted-
11es.s !by p-ayment thereof out of th -e personalty. 

At -common, la .w the personal estate of a decedent 
was the p-rimary fun 1d for t.he paym :ent of his 
de:bts, and an heir, d1evisee or widow ha .d the right 
to insist that mort.gag~e ind ;ebtedn -es-s created · ib1y 
the d!eced·ent and affectin _g· real estate passing to 

20 then1, be p•aid out of the . personalty. Krueger v. 
Ferry ·, 41 N. J. E .q. 4321; aff'd ' 4.3, Jd .. 29:51 ; Hi'll v. 
II ill, 9;3' N. J. E;q. 5,67; aff 'd· ·9i5 Id. ·2133i; Saling v. 
Sa,Zin:g, 9,5 N. J. E·q. 6-11. 

In the present instance the p.erson claimin ,g the 
right of exoneration is n-either heir, devisee nor 
,vido,v -claimin1g ·dow,er; she is the . s·urvivor of a 
pair who tog ·ether owned 1 the real estate a.s hu .s-
·band· and wife. ·Tl1e respondent heir ,contends 

30 tl1at she d:oes n1ot come within the eategory of 
the common law rule and1 is not ,entitled to •exon-
eration ·. 1C'ounsel have -cited· no authorities on 
this p·articular point, nor have- any come to the-
attention of the C1ourt. 

It is said that the reason for the eommon law 
rule ·vvas- that the personal •estate ha .d had the 
benefit of the money for the security of which the 
m:ortgag ·e ,vas · .given, and · hence should ,bear th -e 

40 burden of p-ayment. Wa,shbuirn Real Property, 
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6th ed·. p. 177. This is p•erhap •s a roug ·h and read .y 
way of puttin ·g the matter, as reg ·ards the equi-
ta :b1le situatiion bet,veen those succeedin .g to the, 
real estat ,e and those succeeding to the residua.ry 
personal estate. Possibly · a more logical expla-
nation would lie in the faet that the mortg ·age de,bt lO 
was- the pri ,mary obli ,g'ation of the mortgagor and 
the :mort.ga .g:e only collateral security therefor. 
Any llnSie-cured ,de1bt or lia !bility ,vas ·, in the eyes 
of the la,v, prim .arily p·aya ,b,le out of a debtor's 
p•ersonalty, as well in the debtor's lifetime as 
at his deeea .se-( viid·e the form of the ,vrit of 
execution · vvhich directs that the money 1b,e made 
out of the jud :gm.ent d1e.btor's p•e.rsonalty or if that 

---o .be insufficient, then out of the realty). E .ven 
though security ,were .given for the d1ebt, so that 
the creditor mig ·ht, if he ehose, make his mon .ey 
out of the se.e11rity, instead of suin ,g on the •de'b,t., 
tl1e d·ebt still rernaine ·d· th ,e p.rimary o-bligation, 
a11d so f a r as tl1e mortgagor ,vas concerned ·, was, 
in le g~a1 con·ception, primarily paya .ble. out of his 
per sonal estate. ·S10, on the death of the de1btor, 
intestate, his next-of-J{in would , suc.eeed to such 
J)ersonalty as ,vas left after the payment of all 3 0 d1ebts, in-cl11d1inig that for ,vhicl1 the collateral 
1nort.g·age s,e,curity l1ad 'been :given; or if .he died 
testate, the payme11t of that debt would · b,e :deemed 
to have b.een intended to 1b,e i11cluded1 in the ex-
pTes-s or impli ,e•d testamentary dire ,ction to p,ay 
debts, a11d the residuary leg ·atee would ta ;ke sub-
ject th ere to. See Cop1e v. CopB, 2· Salk, 449. 

The resl1lt of this of eour.se would · :b,e that at 
the d,eatl1 of the .debtor, whether in 1testate , or tes- 40 
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tate ( unless he expressly or impliedly provided 
otherwise · b,y his will), the persons succeeding to 
the. real estate would take it fre 1e·d of the eneum-
b,ran ,ce, or with the right to have it so freed. 
Logically then a. wife who, 'by such d:eath, 'be,came 

10 solely seized of real ,estate forme-rly O·Wn.ed· by 
both as hus1b1and and wife, would 1be just as e.n-
ti tle,d to the right of exon·eration as an· heir or 
devisee. Her ne,v estate in f e1e· simple comes into 
being at the · dieibtor 's- d'eath by op,eration of law, 
just as does that of an1 heir or d.evisee. ( The right 
of exon 1e-ration does not extend to a- grantee, for 
reasons that need not here be· discussed). 

In r.aodern times · a chan ·ge has , come with the 20 development of law. First came statutes requfr-
in:g a mortga .g:ee to seek satisfaction of his mort-
1ga,g·e: de1bt out of the · mortgag ~ed real estate b·e-
f ore l1e eould s11e the mortgagor on the debt. In 
this ·State st1ch a statute ,va.s enacted in 188!0-se 1e 
3 Comp. Sta.t., 3'.412,1. ·This statute was held · •not 
to affeet the com:mon la,v right of exoneration-
J-J·ill v. Hill, supra. 

30 

40 

L,ater however ,came legislation in E!ng'land an·d 
in many of our States-, expressly d,ep.riving the 
l1eir or de·visee of the right of exoneration. In 
N evv Jersey the statute is P. L. 1924, p. 3'7fi·. It 
,,rill .b,e observe ·d howev 1eT that our statute refers 
011ly .. to heir a.nd: d·evisee. '.Being · in de-rogation , of 
the -com.man law it must ·be strictly construed, and · 
he 1nce must :be held to have no •ef£ect in so far 
as concerns a ,vidov1 or a survivor of husban .d 
and· vvife havin 1g· a11 e.state 1b•y the entirety. 
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So far tl1e question has 'bee11 consid1ered as 
though th 1e de.cedent husband ,vas the sole mort-...___, 

ga .ge debtor. It ,vill 1b,e rernernbere.d however that 
both hus 1b,a11d and ; ,vif e exeeuted · the bonds as well 
as the m,ortg ,a.g~eis. Prima faeie the ref ore th.e d,e:bt 
is hers as well as his; an 1d the res _p-ondent eon- 1 O 
tends . that :b•ecause thereof she is not entitled , to 
have it paid \ out of the d,eeedent's pers-on -alty. It 
would see ,m however tha it it suffieie·ntly appears 
from the . evidence an ·d st:ip,ulation that as 1between 
decedent an -d -herself she ,vas not a eo-ob ,ligor but 
a surety-that the inte ·nt. a 1n·d ·ag~reement. of both 
was that ,the delbt was his alone and not hers. 
De,cedent paid 1 the . $;1'500.001 cash at the pur :ehas 1e; · 
.she contributed 1 nothing. ,S.he had not then nior 20 

at any time since any otl1er real or p-ersonal prop-
erty of her own whatever. ·Th 1e hus1b,an .d. paid1 the 
inter.est on the- b.ond.s an -d ,the partial payments 
made on aecount of p-rin1cipal. 

It is conelud 1ed that ap :p,ellant is entitled · to the · 
exoneration claimed b,y h,e-r, and that the deeree 
of the Orphans' Court ·b,e aocordin _gly reverse 1d. 
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NOTICE TO SETTLE FORM OF DECREE. 

IN THE , MA .T'T'E,R 
On Appeal. 

of 
Decree R,evers-
ing O·rder of 

1 O The Estate of John 1S1taiger, de- Orphans' · 
ceased·. C'ourt. 

--------------· 

This ,ma tt ,e-r eoming on to be heard · in the pres ,-
ence of J a,me.s J. M.cGoogan, proctor for the ap-
pellant Sadie V. Staig ·er, widow of the a:bove-
name ·d John . \Staiger, d:e,eease .d, a.nd , William J. 
Connor, proctor for tl1e resp ,ondent John M. 

• 20 .S1taiger; and · the court havin .g examin 1e.d; the plead-
ings and having taken proofs in open court, and 
having heard an :d considered the argum .en,ts of 
cou·ns-el thereon; and · it appearing to the .satis-
faction of the co11rt that the dece :den ,t John Stai-
ger and . :his ,vif e tl1e appella11t S·adie V. ,Stai iger, 
had title as l1us,ba11d and1 ,vife ,to certain real es-
tate in this state; that they had · in his lifetim :e, 
executed . and delivered two 111ortg·ages one for 
$3,000.00, and the otl1er for $2,500 1.001 covering 

3 o s·aid premises; that said t,vo mor ,tgages were 
g~iv-en to secure said : d·ecedent 's, d1eibts; that ap-
pellant Sadrie V. Staiger, as said de.ced·ent 's ad ·-
ministratrix, petitioned the Mere.er 1C'ounty Or-
phans' C'o11rt for leave to exonera ite said re ·al es-
tate fro1n the lien of said , t,vo n1ortg ·age .s-by pay-
ing~ the,1n out of th -e personal estate; that su,e.h re .. 
lief ,vas denied : -b,.y said Mercer County 1Orphans' 
Court, ·by an orcl:er entered therein on 11ay 14, 

40 19·26-; that s-aid· :S1a,die V. ·Staiger appealed to this 
court to set aside said order: 
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Notice to Settle Form of Decree 

And : the court, being of the· opinion that such 
relief .should rbe· 1gran 1ted to said. Sadie V. 1Staiger 
and that said order of the Mercer 1Cou 1nty Or-
_phans' Court. entered ~1ay 14;, 19216,, should · 1be 
reversed: 

It is, ,thereupon on this first d·ay of 1\1:ay, 1912S, 
ordered, ad ·jud1ged and decreed, that said order of 
the Mercer County Orp -hans' 1C·ourt mad :e1 on the 
fourteenth day of May, 19-26:, de ·nyin .g the p·etition 
of said S1adie V. iStaiger for leave to exonerate 
said real estate frorn said mortgage indebtedness 
b1y the payment the-reof out of the personal estate 
of said d1eced ·ent, be and the same is here .b-y re-
versed. 

And · it is f11rther ord 1ered, adjudged . and de-
cree 1d, that .s:ai1d Sadie · V. 1S:taige ,r, a,dministratrix 
of the estate of J ol1n Staiger, de-ceased, ,b.e and 
she is l1ereb -3T authoriz 1ed a11d. e1mpowe-re ,d to pay, 
or1t of tl1e personal estate · of said deced·e11,t, the 
vY1hole amo1111t of tl1e prir1cip.al of siaidi t,v,o m1ort-
g·ag·es a11d1 the interest there ;on, that remained due 
a11d un ,paid on tl1e date of the death. of said John 
Staiger. 

I1t is further ord .ered, tl1at a cou -nsel fee of one 
hund 1red dollars 1be allowed : to James J. 1\1.cGoo-
gan, p-roctor for tl1e appeilant, a11d a li'ke counsel 
fee ,of seve11ty-five d1ollars to the proctor for re--
spo11de11t, togetl1er ,vith the costs of this appeal 
to ·be. taxed b·y the Register, for s-ervice -s rendered 
i11 tl1is col1rt in the · a·bove-entitled matter, and to 
be paid . 1b,y the adiministratrix out of the personal 

10 

20 

30 

estate. 40 
Resp. Adv. 

l\1AL 1C10LM B~CHAN 'AN, 
V. 0. 

_E. R .. W AL,KER, 
0. 
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NOTICE OF APPEAL. 

N•EW JER :SEiY PREROG ·ATIVE · 1COUR ,T 

IN T'HE MATTER 
On Bill &e. 

On Appeal 
from the Nev, 

10 of J ers,ey Prero.g ·a-
tive C·o11rt. to 
the 1C'ourt of The, E 'state- of John • ,Staiger, de-• Errors and 

,ceased. A 1 p-pea s 

To James J. MoGoog'an,, Esq., Attorney ! for S 'a,die 
V. Stai ,ger: 

20 Sir: 

Please take notice that the ,defendant John M. 
,S'taiger appeals to the Court of Errors and Ap--
peals from . the ·de·cree ente-red . in this ,cause on the 
first day of l\fay, 1'9128, 1b,y his H:onor, E ·dwin Rob•-
ert Vv alke :r, Ordinary, upon , tl1e advice of Mal-
colm G. Bu ,cha11an, Vice-ordinary, as adjudges 
and de,crees that ithe ord)er of the Mercer County 
Orp ·h·ans' ·C·ourt, made in this ,cause on the f ou.r-

30 tee ·nth ,day of May, 1'912'.fi, denying the petition of 
Sadie V. Staiger for leave to exonerate said real 
estate fron1 said mortgage inde 1bted11.e.ss by the 
payment thereof ou,t ,of the pe-rso11al estate of the 
said decedent, !l)e a11d the same is , here 1by reversed 1; 

and ordering that the 'Said Sadie V. S:tairger, A,d-
ministra trix of the E :state of .John ,Stai .ger, de-
ceased, be autho r ized and empowered to p·ay out 
of the l)eT'S-Onal estate. of said 1 d·e-cede11,t the ,vhole 

40 a:n1ou11t of th_e principal of tvvo mortga ,ges and 
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Notice . of Appeal 

interest thereon that remained . 1dt1e an .d unp ·aid on 
the d·ate ,of the death of the said John Staig ·er, 
on the . f ollowin •g ground 1s : 

FIRST: That ithe - said .Sadie V. 1S1tai 1g:er was the 
owner witl1 11e-r hus 1band of said · land ·s, 1b,eing an 10 
estate :by the entirety. 

SECOND: That the · wid1ow and her hus !ba .nd John 
Staig~er ,vere tenants in common of said prope.rty 
during his lifetime, and that the whole e:state !b,e-
eame hers upon his death. 

T·HIRD: That the bonds- given 1, secured ,by mort-
gages on s·aid real estate, were executed by , both 
John , .S.tai_ger and his wife ,Sadie · V. ,.Staiger c 20 

FouRTH: 'That the said · debts represented b•y 
the said · ib,ond:s were · her de:b1ts a:nd s-ecured 1b·y 
mortg ·ag·es executed · ,b,y her ,on her own p-rop•erty. 

FIFTH: 1That the · real estate in this case is pri-
marily lia ,b,le for ithe p•ayment of the mortgages 
and until the security of the mortga ·ges fail there 
can ;be no action on the bonds. 

S1xT'H : T'hat the ,do0trin 1e of ,exoneration d,oes 
30 not apply to an estate 'b,y the , entirety ibe-caus-e it 

is not an estate of inheritance. 

Respectfully yours, 

WILLIAM J. 1C·O·NNOR., 
Attorney for John . M. ,Staiger. 

40 
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PETITION. 

NE 1W JER :SEY COUR :T O·F ER ,R·OR1S. AND 
APPEAL 1S 

Between, 

10 SADIE · v • . s ··TAIGE ,R, 
On App •eal 
From Prerog ·a-
tive Court 

20 

R,espond ·en t, 

and 

JOHN M. ·S ITAIGER, 

A pp •ellan t. 

To t]i,e Ho11t.orable Court of Errors a,n,d Appeals 
in. th,e la,st resort in,, all cau.ses: 

The p•etition of John M. :Staiger, Appellant, re-
spectfully shows: -

T·hat yol1r pet iitione.r find ls hims .e1lf ag 'grieve ,d b,y 
a final ,deeree m·ad ,e in the Pre.ro ,gative C'ourt b,y 
his Hon'Or E '·dwin R.o.bert Wallrer, Ord~nary of the 
State of N evv J e-rsey, upon the adviee of his Honor 
Malcolm . G. Bucha11an, Vice Ordinary, wherein 
Sadie V. Staiger, administratrix of the e,state of 

3 0 .John , Staiger, d1e.eeased, was petitioner and · ap •-
pellant, and John M. ,stai .g·er was ,the. defend ·ant, 
in tl1is respect, to wit.: 

That the said d.ecree a.djudig .es- that the said or-
der of the Orp ·han .s' 1Court made on the fourteenth 
day of l\1ay, 19:2•6, d·enying · the petition . of Sadie 
\T. Staig ·e.y for leave .to exonerate said real estate 
fro1n said · mort gage indebted11ess il}y paJiment 
th ereof out of th e personal estate of said dece-d-

40 ent, be a11d. the same is here :by reversed. 
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Pe.titian 

A11d it is- further ordered, ad 'ju ·d:ged· and de-
creed · that sai ,d Sad1ie V. ·S(taig·er, administratrix 
of the esta 1te of John :Staiger, de 1ceased, :b,e and 
.she is here 1by authorized and : e-mpowered: to pay, 
out of the personal estate of said ' decedent, the 
,vhole a,mount of the · p-rincipal :of said t:,vo mort- lO 
1g,ages 1 and intere -st thereon, that remained · 1due an ·d' 
unpaid on the d:a,te of the death of said John 
Staiger. 

A11d your petitioner humbily ap -pe -als from that 
part of the deicree . of the OTdinary wl1ich deere-es 
as af oresaid 1 upon the ground that the same is 
erroneous, for that: 

FIRST: ·That the said , 1Sa ,die V. ·.Staig ·e.r w·as the :~O 
ovvner · "1ith her hus !band1 of said lands, being an 
estate 1b,y the e11tirety. 

,S1ECOND: That tl1e vvidow and her hu.s1band iJ ohn 
Staig ·er 1Were tenants · in common of said ; property 
,duri11g his lifetime, a11d that the whole- estate be-
came l1ers upon his death. 

THIRD: Tl1at the .bonds given, secured · b,y m.ort-
g·a:g·es on said real estate, ,vere exeeuted by both 
John S,taig·er and : his ,vife .s :adie V. 1Staiger. 30 

FouHTH: That the said1 de ,bts , re -presented , ib1y 
the s-aid ·bond1s ,vere her ·de 1bts and se.cl1red ,b,y 
mortgages executed ! ib,y her on her o,vn p-roperty. 

FrFTr-r: ·T 'hat the real estate in this case is pri-
marily 1ia:bl e· for the pay 1ment of the m.ortg :ages 
and until the seeuri ,ty of the 1nortg ·ag ·es fail there 
,ean be n,o aetio11 on the ib,ond ·s. 

40 
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SIXTH: 1That the 1doctrine of exoneration does 
not apply to an . est.atH ,b,y the entirety beeause it 
is not an e·stat.e of inheritance. 

Your p•e1titioner therefore prays that the s-aid 

10 deeree m.ay ·b·e reve-rSied, reseindied an -d for noth-
ing holden; and that your petitioner may have 
sueh further relief as may be meet, etc. 

It, 

WILL,IAM J. CON:NOR, 
:Solicit.or for an 1d of ,counsel 

with the Petitioner. 

2 o ANSWER . TO PETITION OF APPEAL. 

NE ,W JE .R:SE.Y COURT 1OF E·R,R.ORS AND· 
APPE 1AL1S, 

,- ------------
Between, 
SADIE V. ·S ITAIGE ,R, 

Re·spond·ent, 

and 
30 

JOHN M. ,S 'T'AIGER, 

On Ap ·peal. 

Appellant. 

The ansyver of Sadie V. Staiger, the a:bov·e-
named respon ,de·nt to 1the petition of _ appeal of 
John l\f. Stai ,ger, the a.bove-named : ap .pellant: 

1. ·This re.sponde ,nt, not admittin ,g· the, truth of 
all or any of the matters in the said1 petition of 

40 appeial contained, for a.ns"rer there ,to neve:rthe-

.... 
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Ansiuer to Petition , of A ,pp ,eal 

less, ad :mit.s that a diecree was on May 1, 19·2;8, 
made and entered in the Prero :gative iC'ourt. of 
N e,v Jersey, in the a:b,ove-entitled ea use, for the 
.P·Urpos-es in said '. petition mentione ,d a,nd set forth; 
but, as to ithe su .b,stanee and f orrn of said ,decree, 

10 this respond1ent 'b,eg.s leave to refer thereto :when 
the sa .me shall !b·e p-rod11,eed1. 

2. T•his respon ·d·ent is a.d·vise ,d and ,believes that 
the said decree · is ag·reea 1ble to law an ,d equity; 
and · she p-rays. that the same 1m.ay 1b,e affirmed . with 
-costs, to :be itaxed in favor of the respondent. 

• I • ' 

JAME :s. J. MoGOO·GAN,. 
· Solicit.or for and · of couns,el 

with respond 1ent. 
20 

• 
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New Jersey 
Court of Errors and Appeals 
ON APPEAL FROM NEW JERSEY PREROGATIVE COURT 

IN THE MATTER 

of -
The Estate of JOHN STAIGER, 

deee,ased. 

On Appeal 
from Decre ·e 
of the Prerog ·-
a ti ve Court. 

BRIEF OF THE · HEIR. 
The ·facts as set forth i11 the brief of the ad-

rni11istrator are agTeed to and the 011ly question 
before the Court is 'whether or not the first mort-
gage of three thousand dollars and the second 
n1ortgag ·e of two thousand one l1l1.ndred tvlenty-
five dollars no"r a lien 011 the real estate left by 
the· dee.eased. J ol1n Staiger should be paid from 
his personal estate. 

POINT ONE. 

The real estate ,vas acquired ,b:y John Staige 1--
a11d his ,vif e November 20·, 19·24, and the deed . ,vas · 
made to the -n1 as husband and vvife. They, there-
fore ·, took an estate by the entirety ·and ·our con-
tention is that . Sadie V. Staiger, the ,vif e of John 
Staiger, ,vas the sole own.er of :this p-rop,erty, and . 
the exeeution of bonds for the payn1ent of p.art 
of the purchase pri~e .and the gi-ving · of mort~a3'es 
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on said property to seeure the pa .yment of said 
bonds ,vas a debt that she eontracted for the p•ay-
n1ent of her property, and therefore, in a.s m11eh 
as the property ,vas hers, subject, ho,vever, to the 
life of her h11sba11d, after his decease vvhate·ver 
e11cu111b,ranee 1nig·ht be upon said p,roperty she 
eannot have • paid from his p•erso.11al estate. 

'' At common law, owing to the doctri11e 
of identity of husb·a.11.d and "rife, a convey- . 
ance or devise of la11ds to them during co-
verture does not create a. joint tena .ncy or 
a te11ancy in con11non, w·hich estates neces-
sarily require more than one tenant, b-11.t 
such co11veyance or devise creates an estate 
i11 entirety. This estate is confined to the 
relation of l1usban .d a11d wife and takes its 
name from tl1e fact that neither sp·ou.se 
takes ,by shares, by moieties, but ea.eh is 
seized of the vvho.le, or per tou,t and . not 
tJer mi::;, or, i11 other words, of the entire 
estate.'' 

POINT TWO. 

The administrator re-lies on the rule laid do,vn 
i11 t}1e ea·se of I( een, v. JJ!liunn,, 16 K. J. Eq. 400, 
,,1here tl1e heir-at-law m.ay eall upon the exec11tor 
to exonerate the la11d by the payment of the mort-
gag ·e from tl1e personal estate. 

The rule of exo11eration applies only in the case 
of an heir or ·devisee. In the present case, Sadie 
V'. Staiger is not an heir or devisee, but the sur-
viving vvife of J-ohn Staiger, who died intestate, 
so she cannot envoke the provisions · of the rule 
in her favor. 

'' Tl1e princ.iple is adopted in favor of the 
h e.ir or dev 1isee alo1ie .. " 

Chan ·ged by Statute, Chapter 164, Lav\7 S 

1924. 
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POINT THREE. 

The real estate in this ease is primarily liable 
for the p•a.yinent of tl1e m.ortg·age a.nd 11ntil tl1e 
security of the n1ortgag ·es fail, there ea11 b,e 110 
action on the bonds. The .a.dministratrix in. this 
ease cannot claim the paym .ent of the bo11ds on 
the theory th ·at they are debts of tTohn Staig ·er 
until the security fails, then action on the bonds 
would . b,e for the mortgagee and not for the ad-
ministratrix. 

The giving of the- mortgages did . 11ot benefit 
the personal estate of J oh11 Staiger .as they · w'ere 
m,ortg ,ages given to seeu:re a p·art of the p 1urehase 
priee of property eonveyed to them by the · •en.-
tirety and the bonds and mortgag·es were mad .e b,y 
both ·and the bonds _ma .de them . jointly severally 
liable. · 

The cases cited by counsel for the administra ,-
trix in his b1rief, are only in favor of the heir or 
devisee a.n·d have no bearing on the · question be-
fore the Court. 

,; 
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POINT FOUR. 

·The theory, ho,vever, of having the real estate 
exonerated by the pa .yment of d.ebts from the per~ 
sonalty seems to have b,een upset by the Act of 
1924·, whieh is as f ollo,vs: 

· '' vVhe11ever any real estate which is sub-
ject to a mortgage shall deseend to an heir 
or p-ass to a devisee, such heir or devisee 
sh.all n.ot ,be entitled to have such mortgage 

1diseharged out of the p.er.sonal estate or 
a11y other real estate of the ancestor or tes-

. tator, b,ut such re·al estate so received by 
him shall be primarily liable for the m.ort-
g·age debt, unless there b·e a direction ex-
pressed or implied in the will of such tes-
tator that s11cl1 mortga .ge be otherwise paid. 

This Act sh.all take effect immediately. 
Approved March 11, 1924. '' 

Chapter 164, L.aws of 1924 of the State 
of New Jersey, pa .ge 375. 

This act ·applies only to an heir or devisee and 
not a "1id,ow' or the survivor of a husband when 
the estate was held by the entirety. 

The debts of a. married woman holding an es-
tate seeured to her separate u.se by the Act of 
1852, when eontrac:ted b,y her for the benefit of 
her separate estate, or for her own use on the 
eredit of that estate, will ,be charge ,d by a court 
of equity 11p.on the separate estate and payment 
enforced out of it. 

Armstrong v. Ross, 20 N. J. E. 109, 
p. 119. 
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INTEREST OF HEIR OR DEVISEE. 

The co1nmo11 law rule that the p•ersonalty is the 
primary fund for payn1ent of decedent's personal 
debts to the exoneration of the rea1ty, has b,een. 
exten ·ded so far as to allow tl1e heir or devisee 
to ea11 upon the exeeutor or administrator to ex-
onerate the realty frorn a debt eonstituting a lien 
the '.reon, unle -ss the testator has expressed liis in-
tentio11 to the contrary in plain an .d u.nequivoeal 
terms. -The rule relates, ho"rever, only the p·er-
sona1 debits of the ·decedent, ,and. if the dece-dent 
acquired . the land already su;bject to a mortgage, 
tl1e rep ,resentative ea.nnot b-e ealled ·upon to dis-
charge it unless the · dece-dent m.ade the deed his 
own or directed . by his will that his personal es-
tate s.hould ·disc.barge the lien. 

The eommon law rule has been cl1a.ng·ed by stat-
ute in a few states so that the person ,vho takes 
la.nd b:y descent or ·devise m.ust satisfy a lien · there-
on out of his own. property without resorting to 
the representative unless the testator - expressly 
directs th ·at the lien be other\vise paid. 

Respectfully submitte -d, 

WILLIAM J. CONNOR, 
Solicitor of and of Counsel with 

the Ap·p·ellant. 
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New Jersey Court of Errors aitd Appeals 

IN THE MATTER OF THE ESTATE 

OF JORN STAIGER, DECEASED. 

On Appeal from 
Prerogative 
Court. 

Brief for 
Respondent. 

On November 20, 1924, John E. Reynolds and 
Alice M'. Reynolds, his wife, conveyed a house and 
lot of land known as No. 1517 Brunswick Avenue, 
Trenton, to John Staiger and Sadie V. Staiger, his 10 
wife, in fee. 

The purchase price was $7,000.00, and was paid 
by John Staiger giving to Reynolds $1,500.00 in 
aasl1, and two purchase money mortgages, one for 
$3,000.00 and the other a · second mortgage, for 
$2,500.00, securing the bonds of himself and his 
wife Sadie V. Staiger, who also joined in the two 
mortgages. 

The ,vhole principal of the mortgag~e for $3,000.00 
is unpaid and the principal of the second mortgage 20 
had been reduced at the hearing below, by five pay-
ments of $75.00 each with accrued interest, leaving 
a balance of $2,125.00 due and unpaid. 

• 
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John Staiger died intestate on February 5, 1926, 
seized of the mortgaged premises, leaving him sur-
viving the respondent, his widow Sadie V. Staiger 
(in whom the title then vested), who is also his ad-
n1inistratrix, and John M. Staiger, a son by a former 
marriage, This son is of age, and with the widow, 
is the only person interested in this matter. 

John Staiger left personal estate valued at $13,-
915.99, and his debts amounted to about $4,000.00, 

10 exclusive of the two mortgages. 
Sadie V. Staiger contributed no part of the pur-

chase price; she l1ad no personal or real estate at 
the time of the purchase, nor had she since acquired 
any personal or real estate, except such as she will 
receive by virtue of her husband's death. 

She petitioned the Mercer County Orphan's Court 
for leave to pa)r the two mortgages out of the de-
cedent's personal estate. This petition was denied, 
and appeal was taken by her to the Prerogative 

20 Court from the decree refusing such permission, 
and the Prerogative Court reversed the decree of 
the Orphans' Court. 

The heir at la .w, John M. Staiger, appeals from 
the decree of the Prerogative Court. 

The principle of law applicable to the situation 
thus presented, is found in the cases holding that 
the personal estate of a decedent is the primary 
fund for the payment of his debts. See Campbell 
v. Carnpbell, 30 N. ,J. Eq. 415. 

30 The reason for the rule is laid down in Keen v. ' .Zvlunn, 16 N. J. Eq. at pag~e 400, ,vhere the court said 
that the ''heir at law may call upon tl1e executor 
to .exonerate the land by discharging the mortgage 
debt out of the personal estate, upon the ground 
tl1at the personal estate had the benefit of the money 
for which the mortgage was given.'' 

This being the theory upon which the personal 
estate of a decedent can be called upon to pay his 
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mortgage debt; it follows that, in the instant case, 
the personal estate of John Staiger, deceased, has 
had tl1e benefit, ·and now has the benefit of the 
money for which the two mortgages were given, 
and l1is personal estate is no,v $5,125.00 greater than 
it would be if he had paid the purchase price in full. 

While it is true that th.e property; by virtue of 
the estate by the entirety, passed to the survivor 
Sadie V. Staiger on the death of her husband, his 
death by no means abrogated or annulled his two 10 
bonds to secure which the two mortgages were 

. given. Th_ese two bonds are alive at this time and 
are obligations of Mrs. Staiger and of her deceased 
l1usband's estate. 

Authority for the relief asked in the petition is 
found in P. L. 1920, page 475. 
. The heir at law cites tl1e act of 1924 (P. L~ 1924, p. · 
375) as decisive of the question raised by the admin-
istratrix, but that contention is unsound, for prior to 
1924, the common law doctrine of exoneration was 20 
in full force in New Jersey, and to find whether or 
not the statute passed in that year bars the widow's 
right to exoneration, it is essential to discover how 
far the doctrine went ,vith respect to the classes of 
persons who might take advantage of it, and .what 
classes it eliminated from tl1e operation of the old 
rule .. 

In Hill v. Hill, 93 N. J. JfJq. 567, aff'd 95 N. J. Eq. 
233, it is declared by the Vice Chancellor that the 
heir, devisee, or widoio, had that privilege (page 30 
570). 

If, there£ ore, prior to 1924, the heir, devisee or 
widow of a deceased mortgagor had the right to 
call upon the personal representative to pay the 
mortgage debt out of the personal estate, it must 
follow that the 1924 statute, limited to only ''heirs 
and devisees, '' excludes widows from its operation, 
and the result is th .at Sadie V. Staiger, being neither 
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an ''heir'' nor a '' devisee' but the widow of the de-
ceased mortgagor, is entitled to the benefit of tl1e 
comn1on law rule. 

After reading the Hill case, it will be seen tl1at 
the 1924 act is in derogation of the common law; 
consequently it must be strictly construed (p. 573), 
and a strict construction of the act removes the 
widow of the deceased .mortgagor from its scope. 

lO It was held in Kr ,ueger v. Ferry, 41 N. J. Eq. 432, 
aff'd 43 N. J Eq. 295, that: ''The personal estate of 
a decedent is the primary fund for the payment of 

20 

l1is debts, and an heir, devisee or widow has a right 
to have it so applied in relief of the land which they 
take, but this rigl1t belongs to them alone. Their 
alienee or mortgag·ee has no such right.'' · 

Between themselves, the husband and the wife 
were tenants in common. N eubeck v. N eubeck, 94 
N. J. Eq. 167. Each was burdened with the pay-
rnent of encumbrances on real estate owned by them. 

The act of 1924 took effect March 11, 1924, and 
Salling v. Sallin -g, 95 N. J. Eq. 611, decided seven 
days later, follows the common law rule of exonera-
tion, but the opinion does not mention the 1924 act, 
and evidently it had not been brought to the atten-
tion of the court, because the case was submitted 
five days prior to the approval of the statute. The 
Salling case is the latest one found in this state hav-
ing any relation to the question at issue. 

It would have been easy for the legislature of 3o 1924 to include ''widows'' in the statute if it had 
been their intention to deprive them, as a class, of 
the benefit of what JusTICE KATZENBACH calls ''the 
fundamental doctrine of exoneration from the per-
sonal estate of lands from debts created by a testa-
tor or ancestor.'' See page 240 of the opinion in 
Hill v. Hill, 95 N. J. Eq. 
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Respondent does not dispute the facts set out in 
the appellant's first, second and third grounds of 
appeal. The fourth g~round of ·appeal declares that 
the bonds were the debts of Sadie V. Staiger, where-
as the Prerog·ative Court found otherwise from tl1e 
testimo11y. The fifth grou -nd is not disputed be-
cause that rule of law is applicable only to the re-
lationship of mortgagor and rnortgagee, and the 
sixth g·round of appeal, that an estate by the entirety 
is not an estate of inheritance, finds no support in 10 
tl1e authorities. '' All freehold estates are estates 
of inheritance, except estates for life.'' Cummings 
v. Cummi1igs, 76 Eq. at p. 570. 

The administratrix should therefore be permitted 
to pay the mortgage debts from the personal estate. 

Respectfully submitted, 

JAMES J. McGOOGAN, 
Solicitor and of Counsel 

with Respo 1ndent. 
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