To:  New Jersey Law Revision Commission
From: Samuel M. Silver

Re.:  Partnership Trade Name Certificates
Date: September 11, 2017

MEMORANDUM
Executive Summary

Staff is reviewing the Model Entity Transaction Act! (META) to determine whether
modifications to New Jersey’s law to incorporate provisions of the Act would be of use. In
connection with research on this subject, Staff noted that it is presently a “misdemeanor” for a
partnership to conduct or transact business in New Jersey if they have not filed the appropriate
paperwork with the County Clerk’s Office.?

Background

The name of a domestic, or foreign, partnership may not always include the names of
every partner. Often times the name may include the designation “and company” or “& Co.” in
its title. In either event, the partnership must file a “trade name certificate” in duplicate with the
county clerk in each county in which the partnership does business.® A “trade name certificate”
is also referred to as a “true name certificate” or an “assumed name certificate.”* Whether it is
called a “trade name,” “true name,” or “assumed name” certificate the Title 56 mandates that the
certificate contain certain information.

The New Jersey statutes set forth compulsory information that must be contained in a
“trade name certificate.” The certificate must set forth the nature of the business® and the full
names and residences of all persons who are members of such firm or partnership®. If a partner is
not a New Jersey resident the certificate must include a power of attorney appointing and
authorizing the county clerk to accept service of process on behalf of that partner.” Finally, the
certificate must be sworn to before some person authorized by the laws of New Jersey to
administer oaths.® Once received, the County Clerk will file the duplicate copy of this certificate
with the Secretary of State.®
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The failure of any person to file a “trade name certificate” before conducting or
transacting business in New Jersey is not without its consequences. Title 56:1-4 provides that
“[a]ny person conducting or transacting business contrary to the provisions of either section
56:1-1 or 56:1-2 of this title shall be guilty of a misdemeanor (emphasis added)”. Regardless of
whether there failure to file the “certificate of trade name” or to include all of the compulsory
information was knowing, or accidental, those responsible are subject to criminal punishment.

The classification of an offense, for sentencing purposes, as a misdemeanor is
anachronistic. In New Jersey “crimes” are set forth in Title 2C. In its current incarnation, crimes
are classified, for the purpose of sentence, into four degrees.'® The statute, N.J.S. 2C:43-1(a)
refers to crimes of the first degree, second degree, third degree, and fourth degree.'* The New
Jersey Criminal Code does recognize that other statutes may define criminal activity and that the
designation of these crimes may not follow the schema of N.J.S. 2C:43-1(a).1?

Misdemeanors are addressed in the criminal code in Subtitle 3, Chapter 43, Section 1,
subsection b. Regarding misdemeanors, subsection b. provides that “... notwithstanding any
other provision of law, a crime defined by any statute of this State other than this code and
designated as a misdemeanor shall constitute for purpose of sentence, a crime of the fourth
degree.”

Presently, Title 56:1-4 provides that a violation of the statute is a misdemeanor and there
is no sentence stated in the statute. Thus, a violation of the statute is a fourth degree offense.*®
Those found in violation of this section are subject to eighteen months incarceration* and up to a
$10,000 fine.®

The statutes that set forth the requirements of a “trade name certificate” were last
amended the 1950s.%® In addition, the statutes reflect the “aggregate theory” of partnership.
Pursuant to the aggregate theory, a partnership is seen as a collection of the individual partners.’
In 2000, New Jersey rejected the “aggregate theory” in favor of the “entity theory” of
partnerships. A New Jersey partnership is now an entity distinct from its partners.*®

Conclusion

Staff seeks authorization to conduct additional research and outreach regarding the
treatment of partnerships that do not comply, willingly or unknowingly, with the statutory filing
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requirements in an effort to determine whether it would be useful to modify or eliminate the
imposition of penalties that might no longer be consistent with the State’s approach to business
entity requirements by updating the statutes.
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