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·:-.7of ice and Grounds of App eal. 

NOT.ICE AND GROUNDS OF APPEAL. 

Filed June 9, 1927. 

New Jersey Supreme Court 

IIArmy J. TEETS _, 

Plaintiff -Appellant, 

vs. 
PERCY E. HAHN, 

Def cndan t-R espond'ent . 

On Ap pe al 
from the 
Pla .infield 
Distric t 
Court. 

Notice of 
A.ppeal frorn 
t.he Supreme 
Court and 
Gr ounds of 
Appeal. 

To l\fr. William K. Flanagan, I(inney Building, 
Newark, New Jersey, attorney of respondent. 

TAKE NOTICE, tha t the appellant, Harry J. 

10 

20 

Teets, appeals to the Court of Errors and Ap -
peals in the last resort in all causes in New 
Jersey fro m the judgment entered in this cause 
on the following ground: 

That the Supreme Court erroneously affirmed 3 0 
a judgme nt of the District Court of the City 
of Plainfie ld directed to be entered for six 
cents as the damages of the plain tiff. 

E . A. MERRILL, 
Attorney of Appellant. 
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State of Demand. 

STATE OF DEMAND. 

Filed February 7, 1927. 

IN THE DISTRICT COURT OF THE· 
CITY OF PLAINFIELD. 

HARRY J. TEETS, 

vs. 
PERGY E. HAHN' 

Plaintiff, 

Defen t1ant. 

Action 
at Lau·. 

State of 
Demand. 

The plaintiff, Harry J. Teets, residing at #31 
Grove street, in the ':PownRhip of Cranfonl, 
County of Union and State of New Jerse y, says 
that: 

1. This plaintiff is the father of Mary J. 
Teets, an infant about the age of nineteen years; 
said infant resides with this plaintiff and as her 
father he is entitled to the services and earnings 
of said infant, Mary J. Teets, until she arrives 
at the age of twenty-one years. 

2. On November 24, 1926, plaintiff was the 
owner of a Cleveland Six open touring car. 

3. On November 24, 1926, Mary J. ':L1eeis, the 
infant daughter of this plaintiff, was driving 
and opera ting said car and proceeding in a 
westerly direction on the right-hand side of 
First avenue, in the Borough of Roselle. 

4. On said 24th day of November, 1926, said 
defendant was the owner of a certain automobile 
truck or delivery wagon and was operating same 
through his agent and servant, and said truck 
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State of Demand. 

was proceeding in an easterly direction on and 
along East First avenue, in the Borough of 
Roselle. "\Vhile operating said automoibile truck 
or delivery wagon it was the duty of said de-
fendant, by his agent or servant, to operate same 
with reasonable and proper care and caution 
and in such manner as to avoid running into and 
injuring persons driving vehicles along said 
highway ·without negligence on their part. 

5. Defendant, by his agent or servant, disre-
garding his duty ns aforesajd, did on November 
24, 1926, so carelessly and negligently run and 
operate said autmnobile truck or delivery wagon 
along said highway and on the wrong side of the 
road that as a direct and proximate cause of 
said carelessnrss and negligence said auton1obile 
trurk or delivery ·wagon was with great force and 
viol<'nce driven against the automobile of this 
plaintiff, then and there operated by his infant 
daughter, :Marv J. Teets. 

6. As a result of the carelessness and negli-
gence of this defendant, by his agent or servant, 
the automobile of this plaintiff was violently 
struck by said automobile truck or delivery 
wagon of the defendant and seriously injured 
and damaged, and the said :Mary J. Teets was 
Yiolently thrown through the ·right-hand door of 
said automobile, striking on her back and the 
back of her head in the highway, to her serious 
lDJUry . 

7 • Owing to defendant's said negligence plain-
tiff was subjected to great loss due to the dam-
age to his automobile and was subjected to a 
further loss due to the inability of his daughter, 
.Mary J. Teets, to continue in her occupation as 
an employee of the Prudential Insurance Com-
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State of Demand. 

l)any of America, and was also put to gre~t 
expense in procuring medical attendance for his 
said daughter. 

Wherefore, by reason of the defendant'~ said 
negligence, plaintiff has sustained damages _m the 
sum of $500.00, which he demands of smcl de-
fendant. 

E. A. MERRILL, 
Attorney of Plain tiff. 
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Harry J. Teets, direct. 

TESTIMONY. 

DISTRI 1C'r COURT OF THE CITY 
0 F PLAINF'.IELD. 

HARRY ,J. TEETS, 

vs. 
PERCY E. HAHN' 

Plaintiff, 

Defendant. 

Action 
a.t Law. 

March 25, 1927. 

Before Hon. ,John R. Connoll.v, Judge, and a 

10 

Jury. 20 

Appearances: 
Earle A. :Merrill, Esq., for the plaintiff. 
,~tilliam IC. Flanagan, Esq., for the defendant. 

(II. Richard "\Yoebsc, stenographer, sworn.) 

(A jury was duly empaneled and sworn.) 

Mr. Flanagan: Mr. Merrill, I would like to 
say before you open, if your Honor please, that 
for the purpose of this tria l the defendant will 30 
admit liability. I say th is so we can narrow the 
question down solely to the damages. 

HARRY J. TEETS, one of the plaintiffs, called 
as a witness in his own behalf, being duly 
sworn, testifies as follows: 

Direct examination by Mr. Merrill. 

Q vVhat is your occupation, :M:r. 'l,eets 1 A 
Carpenter and builder. 40 
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Harry J. Teets, direct. 

Q You are one of the plaintiffs in this action? 
A Yes, sir. 

Q Were vou the owner of the car which your 
daughter wa; driving at the time of the collision? 
A Yes, sir. 

Q vVhat kind of a car was it f A Cleveland 
Six touring. 

Q Of what model 1 A 1920. 
Q Was that the year1 A Yes. 
Q I would like to have you think that over 

and make sure. A 1922. 
Q And when did you buy the car~ A At 

the sarn e time. 
Q "\Vas it then new 1 A Yes, sir. 
Q What <lid you pay for it? A $1,590. 
Q Was that paid on the installment plan? 

M Fl I b . t Ho"' are ·we r. 1 anagan: o Jee . " . 
interested in that 1 

The Oonrt: I sustain tho objection. 

Q In what condition was the car prior to th_e 
collision? A The car was in first-class condi-
tion. It needed new paint; it looked rough. 
Outside of that it was in first-class running con-
dition. . 

Q Has the car been repaired si11ce t]rn acci-
dent f A It has not. 

Q \Vlia t is its present condi Liou 0? A It isn't 
worth anything. 

Q \Vhat damage \Vas done to tlw car by th<' 
collision~ A The lPft-hand side of the car 
was smashed in near the covd, which includes 
the front axle, which was bent;. the left side and 
tho steering shaft was bent, and the gears were 
bent· the steering post where the wheel is fast ' ' . to and the radiator was burst loose by the im-' pa0t pulling it around. 

7 
!Jarry J. Teets, direct. 

Mr. Flanagan: I ask that the latter be 
stricken out as a conclusion of the witness. 

The Court: All right. Strike it out. 

Q What expenditures have you made, if any, 
since the collision with reference to the car f A 
I haven't made any on the car. 

Q vVhere is the car now1 A Down at the 
Roslyn Garage at Roselle. 

Q Did you pay for having it hauled inf A 
Yes. 

Q How much did you pay1 A Five dollars. 
Q \Vhat was the car worth before the colli-

sion? 

1\1:r. Flanagan: Objected to, because this 
man has not been qualified to testify to any 
such question. That is expert testimony. 

(Argument.) 
'l1lrn Court: I cannot allow the question. 

Q You used this car in connection with your 
work 1 A Yes, sir. 

Q Had you had any trouble with iU A No, 
sir. 

Q It did your work all rjght 1 A Yes, sir. 
Q Have you replaced the car1 A No, sir. 
Q "\Yhy not1 

l\fr. Flanagan: I object to that as imma-
terial, his motive for not replacing the car. 

The Court: I don't see the materiality 
of that question. 

Q Did you make any repairs on the car 1 

1r. Flanagan: He said "No.'' 
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I-Jarry J. Teets, direct. 

Q Was that because of your belief that the 
car is worthless 1 

Mr. Flanagan: I object to that as imma-
terial. 

By the Court. 

Q I--Ias the car been repaired 1 

Mr. Flanagan: No. He said "No" a long 
while ago. 

The Court: Then the measure of dam-
ages will be the difference in the value of 
the ca-r before and after; that is a}l. 

By Mr. Merrill. 

Q Did you have any photographs taken of 
the car 1 A Yes, sir. 

Q I ask you if these photographs (handing 
photographs to witness) show the car in the 
condition it was immediately after collision 1 A 
They do. 

Q At the time that these photographs were 
taken had anything been done in the way of re-
pairing the car or changing its condition 1 A 
Not one thing. • 

Q The photographs were taken under your in-
struction? A Yes. 

B _y the Court. 

Q Did you take those photographs 1 A o, 
sir. 

Q Where was the car when the photographs 
were taken 1 A Right where it is, the Roslyn 
Garage. 

Q vVhere is that 1 A Roselle. 

9 

Harry J. T eets, cross. 

Q A short distance from where the accident 
happened 1 A Pulled right across the road. 

Q "\Vhen were these photographs taken with 
reference to the day the accident occurred 1 A 
I think it was around a couple of months after. 

By ill r. JI errill . 

Q In the meantime nothing had been done to 
the car? A Nothing. vVe had it just pulled 
aeross the road right where this occurred. 

Q I show you another photograph and ask 
you who took that photograph 1 A My son took 
that photograph the next day, on a Sunday. 

Q That is the next day after the collision 1 
A Yes. 

Q Is that a correct representation of the 
condition of the car1 A It is exactly. 

l\Ir. :Merrill: I will ask the witness to 
bring in the cowl. 

By ill r. Ill errill . 

Q Where did this cowl come from 1 A Off 
of my car. 

Q Is it in the same condition now that it was 
right after the accident 1 A Exactly. 

Q ~his part of the cowl (indicating) was on 
what side of the carf A Th e left-hand side. 

Q How is this bend, if you know, in relation 
to the bent frame you testified to 1 A On the 
same line. 

Q \Vas that bend there before the accident1 
A .r o, sir. 

Cross examinat-ion by Mr. Flanagan. 

1lr. Teets, I understood you to say that 
tlns was a 1920, and then you changed your mind 
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George 'JJ!f allory, direct. 

and said it was a 1922 car. A It was a 1922 
car. 

Q You also said that the cost price of that 
to you was $1,590 l A Yes, sir. 

Q Do you know what the $1,590 inc] udrd? A 
It included the cost of the car. 

Q Did you unders tand the price of the car 
was $1,095, the list price 1 A I didn't because 
this was paid 011 the installment plan. 

Q So that the $1,590 included the finance 
charges ? A Exactly. · 

Q Do you know how mueh the :finance charge 
were "? A I can'L recall tliat now. , 

Q V{ere they $500°? $485? A No, l don t 
think so. I can't rcc:all it. 

Q You recall that you had to take out insur-
ance for the :finance company1 A Yes. . 

Q And this charge of $1,590 included ~he m-
surance, too 1 A It included everytlung, I 
u11derstai1d. 

Q Is it you~ recollection that all those charges, 
:finance charges and otherwise, amounted to about 
$495 f A They must have. 

GEORGE :MALLORY, called as a witn ess 0 ~1 

behalf of the plaintiff, being dnly sworn, tc>sti-
fied as follo,Ys: 

Dfrecf e.Taminatimt by lv1r. :Merrill. 

Q You are the proprietor of the Hoslyn 
Uarafre f A Yes, sir. 

<....> 11 · . 7 Q You towed this cn r in after the co 1s10n, 
A Yes, sir. 

Q Have you had occasion to make prices 
on second-hand cars? 

11 

George Mallory, direct . 

1Ir. Flanagan: I object to that. 
The Court : I sustain the obj ection. 

Q Are you familiar with the prices of second-
hand cars~ A Yes, sir. 

Q How long haye you been in the garage 
business? A For myself since last .June. 

Q Before that. A I worked in garages and 
sold cars and things, but never was in for myself. 

Q For how long have you been f n.rniliar ,vith 
garage ·work 1 A For the last four or :five years. 

Q You ha Ye examine d this particular car f A 
I have. 

Q What is iLs worth as it stands f A Noth-
ing, only for junk. 

Q 1ir. Teets testified that he paid you five 
dollars for towing the car in, is that correct f A 
Yes, sir . 

Q I show you here a small photograph and 
will ask you if that shows the condit ion of the 
<'ar, so far as the pic tu re goes, as it 'vvas afte r 
the collision f A Yes, sir. 

Q And the same with that photograph (in-
dicating)? A Yes. 

Q And the same ·with that photograph (in-
<.1icating) 1 A Yes. 

Q Those are fair representa tions of the car 
and its condition f A They are. 

.Mr. :Merrill: I offer these photographs in 
evidence. Do you ,vant to look at them, Mr. 
Flanagan °/ 

:.Mr. _B
7 lanagan: I object to them because 

they are not proper ly proved. However, to 
save time, I will let the m go in. · 

(Photographs referred to were r eceived 
in evidence and marked "Plaintiff's Ex-
hibit 1" and "Plaintiff's Exhibit 2.") 
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Motion for Directed Verdict. 

:Mr. l\1errill: The plaintiff rests. 
Mr. Flanagan: The defendant rests. 

MOTION FOR DIRECTED VER DICT. 

Mr . Flanagan: I ask that the Court dir:ct 
the jury that there is no evidence upon which 
to find anv ·1·ndo-1nent for <lamages in favor of the ., • b 

plaintiff for the automobile. 
The Court: That is, ·with respect to the auto-

rr10bile? 
:Mr. Fl:-rnngan: Yes, yonr 1-Ionor. 
The Court: The jury can find damages of six 

cents, that is all . There is 110 proof of dam ages. 
l\1r. F lanagan: Yes. 
The Court: I will Jirect the jury to find dam-

age to the auton10hilc in the amount of six cents. 
:Mr. Merrill: I object. As I understand. the 

motion, it is that there is no evidence fr~m 
which t lw jury may c01ne to a conclusion with 
respect to damages to the auto1nobile. 

In the first place, there is the testimon y of 
:Mr. Teets that the front axle was bc,nt, that the 
steering gear was bent ano that the cowl was 
damaged. N o-w, the difficulty of estirnati11g dam-
age does not affect the right to have the dam a~<'S 
estimated. You have the price o[ the car ong-
inal1y, yon ha-ve the age of the car and you ~u:Ye 
hvo photographs showing the present cond1t10n 
o [ ihe car. 

I subm it tl1aL when you have the make, styl<', 
age and price of the car, when you have th· 

d · d't· vou parLs thaL were damaged, an 1Ls con 1 1011 J • 

have a sufficient basis for a jury to make an eStl 

13 
Charge to J ury. 

mate as to what the damages may be reasonably 
said to be. 

The Court: With all that, the Court will still 
stand to its position, and grant Mr. Flanagan's 
motion . 

The rule in a case of this kind is that there 
must be evidence as to the reasonable value of 
the car hefore and after the accident. 

Mr. :Merrill: Exception. 
(Argument. ) 
The Court : On the motion for a direction, I 

feel that I should direct. As to that, the case 
·was concluded . 

The Court charged the jury as follows : 

JU DGE 'S CHARGE . 

HARRY J. TEETS, 

Plain tiff, 

vs . 
PERCY E. HARN 

' Defenda nt . 

CONNOLLY, J. 
Gentlemen of the J·ury: This is a case en-

tirPly within your province. There is no la-vv 
to be charged to -you. It is a fact case, and has 
been confined by ~ouni;:el to the question of da1n-
ages only. The defendant has admitted liabiJity. 

The infant plaintiff, Miss Teets, is entitled to 
such amount of mon ey as you figure will reason 
ably compensate her for the pain and suffering 
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14 
Charge to Jury. 

occasioned by the 111Juries which you may fa1.tl 
from the evidence she sustainrd in this automo-
bile nrcident. 

The father, Harry ,T. Teets, is en6tled to suci1 
amount as you may find from the evi(len co ,rill 
cornpensa tc him for the loss of wages, if auy, 
occasioned hy the injuries to his infant daughter, 
as we11 as to the reasonable expenses for me<lir,al 
services and attentions to cure her from those 
1nJunes. 

vVith respert to the other item of damng-e: Ln 
the automobile owned by the plaintiff, Harry 
J. r~roets, fnr want of evidence of dmnage to t11e 
antomobile, as to the amount thereof, accord ing 
to tl1c rules o-f law, the Court directs you to ti1 td 
damages to the plaintiff, Harry J. Teets, for the 
damage to his automobile in the sum of six cents. 

It is entirely within the province of the jury 
to fix the damages, except insofar as the Con rt 
has dirrctcd you ,:vith respect to the dama ge i-o 
the automobile. 

Then' arr, two cases submitted to you. 'l11ie 
first ease is that of the infant plaintiff, Miss 
Teets. Fix her damages separately and bring-
in a verdiet for her according to your 11nding as 
to t}1e amount of damages to which she is en-
titled. 

A.s 1 o tlie father, l-Iarry ,J. ~l1eets, you find S('P-

aratcly as to his damages. His damages will ho 
six cents for the damage to his automobi le, as 

. the Court has direc.ted you, and the loss of wage., 
of his infant daughtrr, .l\lary Teets, if any, and 
for the rnedical services which he supplied to 
cure her of her injuries. 

So there will be two separate verdicts to be 
brought in in the two separate cases. 

15 
Transcript of Clerk's Docket. 

TRANSCRIPT OF CLERK'S DOCKET. 

IN THE DISTRICT COURT OF THE 
CITY OF PLAINFIELD. 

STATE OF Nmv JERSEY } 
COUNTY OF UNION. ' ss. 

HARRY J. TEETS, 

Pla intiff , 

vs. 
PERCY g_ HurK, 

Defendant. 

... \ tt 'y of Pl 'tff) 1£. A.. Merrill. 

In an Aption 
at Law. 

Dem and, 
$500.00. 

A1t'y of Def't, \\ 1illiam K. F lanagan. 

A summons was issued in the above-stated 
cam:;e February 7th, A. D. 19'27, returnable Feb-
ruary 16th, A. D. 1927, at ten o'clock A. M., and 
was returned by the Sergeant-at-Arms as 
follows : 

I served the within summons on the ·with in-
named defendant, Percy E. Hahn, thjs 8th day of 
Febrnary, A.. D. 1927, by reading the same to 
him arnl leav ing him a true copy thereof. 

GEORGE YORI{, 
Sergeant-at-A.rrns. 

Stale of demand filed February 7th, 1927 A. D . 
Counte r -clai m filed by the def end ant 1\1.arch. 

24th, 1927. 

Case tr ied with case of Mary ,J. Tee ts; an in-
fant, by her next friend, Harry ,T. Teets. 

Demand for jury filed December 7th, 1927. 
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Transcript of Clerk's Dock et. 

Court set Friday, :March 25th 1927 at ] O :00 
' ] 1 • ' ' o c oc { 1n the forenoon, as the time and date for 

trial of the above cause. 

10 

Venire issued March 19th, 1927, and placed in 
tlrn Jiands of George York, Sergeant-at-Arms. 
Ve11fre returned l\farch 25th, 1927. 

Both parties appeared for trial represented by 
counsel. 

20 

30 

40 

H. Richard Woebse sworn as stenographer. 
The following- jurors were called and sworn: 

(1) Alfred F;_ \Villard, (2) \Villiam Fox, (3) 
M~rc?s Hoyt, ( 4) Thomas Moore, ( 5) Thomas K. 
f:1g-g1ns, (G) rrhomas Hugl1es, (7) l\1ichael De-
vine, (8) Charles A. Case, (9) Oscar l\il. Dun-
ham, (10) William Morgan, (11) Christian 
Gloeckler, (12) Charles Barr y. 

Both counsel made opening to the jury. 
The follo,;\,'ing witness( 1s were caJled and S\Vor11 

for tl1e plaintiff: Rowland P. Blyth e, :Mary 
Teets, Harry ,J. Teets, George l\1allory, Edwin 
Bennett, Charles l\f. Seamans. 

ExhibitB offered for plaintiff: Ex hibit P. l, 
Photo; I1~xhibit P. 2, P1Joto. 

Counsel for plaintiff rested <..:ase. 
Defendant rested. 
Counsel sum1ned up. 
Court cl1arged j.ury, George York, Sergeant -at-

Arrns sworn to attend jury, jury retired at 
l2 :20 o'clock P. M., returned at 12 :45 o'clock 
P. l\L. Roll call all jurors answered call. AlfrPd 
~- \Villard, answered as foreman, verdict in 
favor of the plaintiff in i11e sum of one hundred 
twenty-five 06/ 100 dollars. 

Jury dismiss ed with thanks of the Court. 

17 
Opinio11 of Supreme Court. 

Jury rendered verdict of judgment in favor 
of said plaintiff and against said defendant in 
the sum of one hundred and twenty-five dollars 
and six cents, $125.06. 

Trial of the above case held March 25th, 1927. 
.Judgment entered March 25th, 1927. 

OPINION OF SUPREME COURT. 

Per Curiam. Plaintiff's daughter was injured 
while driving plaintiff's motor car, by collision 
with a truck o.f the defendant. The suit was for 
loss of services of the daughter ( an infant) ex-
penses of her treatment and cure, and damages 
to the motor car . For this last item the jury 
awarded six cents under direction of the Court; 
nnd this is the sole point raised on this appeal. 

"\Ve consider that the trial judge ruled correct-
ly, and for the reason that the proof of damages 
failed on a fundamental point. It appeared that 
the motor car after the accident was a worthless 
heap of junk, not susceptible of repair. Hence 
the measure of damages was the fair value of 
that car before the collision. There was no evi -
dence from which the jury could legall y assess 
that value. The evidence the plaintiff indi cated 
that the car was a 1922 model, costing when new 
$1,590 on the installment plan, or about $1,100 
cash. It was approximately five years old when 
destroyed; was in first-class condition though 
it looked rough and needed painting. This was 
all the testimony on value; it was competent, but 
only partial. Plaintiff's counsel very· properly 
tried to show by the testimony of the plaintiff 
himself, and that of a garage keeper what the 
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0 pinion of SuprPrne Coiirt. 

value was before the collision. The questions 
were excluded, neither witness appearing to be 
qualified to give an opinion on value, and it is 
not claimed that this exclusion is erroneous. 
Some photographs of the wrecked car were intro-
duced, but they did not help matters. 

The argument seems to be, and necessarily 
must be, that given a car five years old in goo<l 
order but needing paint and costing when nc,v 
$1,100 cash, the jury are entitled to guess at its 
fair value (for it is no more than a guess) and 
a,vard a verdict against the defonda11t for any 
sum they see fit, between the limits of zero and 
$1,100 dollars. To this \Ye cannot give our as-
sent. Undeniably, the price when new, and age, 
and conditions are elements t o ,consider in fix-
ing value, but they are not enough in them-
selves. Our leading cases go uo farther tha~ to 
say that they are elements for considerat10n. 
Luce v. tl ones, 39 N. J. L. 

See State r. Duelks, 97 Id. 43, 47; Lebkeucker 
v. Penna. R. R., Id., 116. 

In L11ee v. Jones, supra, at p. 709, the Court 
said: "a sale (when new) was evidence of the 
market value of the thing when new, and tho 
value of such goods, when worn, can scarcely be 
ascertai11etl except by reference to the former 
price and the extent of depreciation." 

The proof failed, therefore, at the critical 
poi11t, viz, the fair value of the car when wrerko_d; 
and in that event a direction of a nominal vcrchrt 
was proper. 

'l1lrn judgment will be affirmed. 

19 

Notice of Argument. 

NOTICE OF ARGUMENT. 
Filed July 18, 1927. 

E"\V JERSEY COURT OF ERRORS 
AND APPEALS. 

HARRY ,J. TEBTS, 
Plain ti ff-A pp ell(JIJ1,t, 

V8. 

PERCY g_ HAHN, 
Defendant- Respondent. 

On Appeal. 
Notice of 
Argument. 

TAKE NOTICE of the argument of the issue 
joined in this cause before the Court of Errors 
and Appeals to be held at the State House in the 
City of Trenton, New Jersey, on the third Tues-
day of October, 1927, at eleven o'clock in the 
forenoon, or as soon thereafter as counsel may 
be heard. 

E. A. MERRILL, 
Attorney of Plaintiff-Appellant. 

Wei:;tfiel<l, New Jersey, July 7th, 1927. 

To \VrLLIAM IL FLANAGAN, I{inney Building, 
Tewark, New Jersey, Atty. of Defendant-Re-

Hpondent. 
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Arthur W. Cross, Law Printer, 65-57 Lataye,tte Street, Newa.rk, N. J. 

New Jersey Court of Errors and Appeals 

HARRY J. TEETS, 

Plaintiff-Appellant, 
vs. 

PERCY E. HAHN, 

Defendant-Respondent. 

Action 
at Law. 
On Appeal. 

BRIEF FOR THE DEFENDANT -
RESPONDENT . 

Statement of Case. 
This is an appeal by the plaintiff from the 

judgment of the Supreme Court affirming the 
judgment of the Plainfield District Court in an 
action in tort brought to recover damages for 
injuries to the plaintiff's minor daughter and 
consequential damages arising therefrom to him-
self, and also for damages to plaintiff's auto-
mobile, all arising out of a collision between said 
automobile and defendant's car. The cases were 
tried with a jury. The defendant admitted li-
ability for the collision, leaving the only issues 
to be tried the amount of damages . Neither 
party complains of the judgment in favor of the 
daughter. This appeal is taken by the father 
from the judgment in his favor, and the sole error 
of which he complains relates to that portion of 
the trial judge's charge wherein he instructed the 
jury to assess the damages to the plaintiff on 
account of the injury to his automobile a t the sum 
of six cents. 

Our argument will consist of two points: :first, 
that the question sought to be raised by the 
plaintiff is not properly before this Court for 
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the reason that he failed to take a proper ex-
ception to the part of the trial judge's charge 
of which he now complains; and second, that the 
portion of the charge complained of was correct, 
for the reason that there was, as stated in the 
charge, a want of evidence of damage to the auto-
mobile as to the amount thereof according to 
the rules of law. It is obvious that if our first 
point is well founded, it will be unnecessary for 
this Court to consider the second; and we, of 
course, argue the second point only if and in the 
event that this Court should decide against us 
on the first point. 

ARGUMENT. 

POINT I. 

The appeal is not properly before this Court. 
The rule is well settled that, on appeals from a 

judgment resting on the verdict of a jury, the ap-
pellate court will not consider alleged error in 
the trial judge's charge unless a proper excep-
tion thereto appears in the record. Corbo v. 
East Orange, etc., Co., 86 N. J. L. 563. 

It has been held that on a rule to show cause a 
verdict may be set aside for an error in the 
charge which has not been called to the attention 
of the trial judge by an exception, although this 
power is exercised cautiously by the appellate 
court and only in an unusual case. }Jenny v. 
Public Service Ry. Co., 2 N. J. Misc. Rep. 396; 
W olek v. Public Service Ry. Co., 2 N. J. Misc. 
Rep. 431; Shotwell v. Public Service Gas Co., 
2 N. J. Misc. Rep. 435; Clark v. Public Service 
R. R. Co., 83 N. J. L. 319; Otis Elevator Co. v. 
Headley, 81 N. J. L. 173; Butl er v. Hobok en, &c., 
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Co., 73 N. J. L. 45; Hatfield v. Central R. R. Co., 
33 N. J. L. 251. 

It has also been held, following the rule laid 
down in Panrnonia B. cf; L. Assn. v. vVest Side 
Trust Co., 93 N. J. L. 377, that on appea l from the 
district court in cases tried by a judge without a 
jury exceptions are not necessary. La mbert v. 
Cahill, 2 N. J. :Misc. Rep. 825. 

The two classes of cases just referred to, how-
ever, are only exceptions to the general rule 
which do not apply to the present case, which, as 
has been seen, is an appeal from a judgment 
founded on the verdict of a jury; and the rule 
t~at exceptions are necessary applies in all its 
vigor to the present case. 

The record in this case shows the following 
situation : 

Both parties having rested, the defendant's at-
torney asked '' that the Court direct the jury that 
~here is no evidence upon ·which to find any 
J:1dgment for damages in favor of the plain-
tiff for the the automobile" ( Case, p. 12, 11. 10 to 
14) ; to this the Court replied that '' the jury 
?an find damages of six cents, that is all. There 
is no proof of damages. I will direct the jury 
to find damages to the automobile in the amount 
of six cents" (p . 12, 11. 18 to 22) . Whereupon 
attorney for the plaintiff said "I object" (p . 
1_2, 1. 23) and the n proceeded to argue the ques-
hon 1Yith the Court. 

The Court's reply was that it ·would "still 
stand to its position, and grant 1lr. Flanagan's 
(defendant's attorney's) motion. The rule in a 
case of this kind is that there must be evidence 
as to the reasonable value of the car before and 
after the accident" (p. 13, n. 6 to 12). "~fr. 
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Merrill (plaintiff 's att orn ey ) : E xception'' (p. 
13, I. 13). Then followed fur ther argum ent. "The 
Court: On the motion for a direc t ion, I feel 
that I should direct. As to tha t , th e case was 
concluded" (p . 13, 11. 15 to 17). 

Thereupon the respective attorne ys summed up 
and the Court then deliv ered its cha rge. In the 
course of this charg e the ju ry were instructed to 
find six cents damage s only on account of the 
injury to the plaintiff's automobil e (p . 14, 11. 
14 to 20, and 11. 31 to 34). 

No exception appears in the record to this 
charge, or to any part thereof. 

In thi s situation ·we submit, the rul e to which ' . we have adverted app lies. No pr oper exception 
wa s taken by the plaintiff to the port ion or por-
tions of the char ge of whi ch he now complains. 

It is t rue that as has been hereina bove stated, 
the plaintiff's attorne y used th e wor ds " I object" 
(p. 12, I. 23) and "Ex cepti on" (p. 13, I. 1~); but 
neith er of these app lies to the charge as delivered . 
They are merely part of a colloquy between the 
Court and both at torn eys on the subject of the 
propo sed rule of law to be embodi ed in the charge 
to be made by the Court. Neither rela ted to an?' 
judicial action. No judi cial act wa s taken unt~! 
the charge was actuall y delivered, and we submi 
it is an exception to judi cial action actu ally taken 
that is required in order to bring the matter 
pr operl y before the ap pella te court . Up to the 
time of th e actual delive ry of th e charge, the 
trial court migh t re consid er th e quest ion, and 
might still hav e decid ed to charge otherwise tha~i 
as indicated in its colloquy ,vith counsel. Until 
that time , nothi ng had been don e to lay . t?c 
basis for a prop er exception , becau se no judicial 
action had been t aken, and, a s no exception was 
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noted after the delivery of the char ge, to any part 
thereof, there is no except ion before this Court 
to the judicia l acti on embodied in the char ge of 
the tria l court, and the ap peal should be dis -
missed for th is reaso n. 

POINT II. 
The Court's charge was correct. 
The gene ral rule on the subject of inj ur y to 

personal property is la id down in Corp us Juris 
as follows: 

'' As a genera l ru le mar ket val ue rather 
than actu al or intr insic value governs in cases 
where the value of pe r sonal pro perty is in-
volved, and it is us ually cons ider ed that act-
ual or intrinsic value can be shown only 
wher e the prope r ty has no market val ue. 
Where, however, the property in controve r sy 
has no market va lu e, other evidence mus t 
nece~sar ily be r esorted to to pr ove its val ue, 
and it has been considered that wher e goods 
are kept for use and not for sale , their 
actual value may be shown without first 
showino· that they have no market value." 

22 C. J . 182. 
Of course it is unnecessa ry for us to argue so 

well known a fact as the proposition that used 
automob iles have a ma rket va lue . 

Continu ing, we may quote the follo·wing further 
passages from the same author i ty : 

"Whi le the price which the owner of per -
sonal~y paid for it does not, by itself , furnish 
a satisfacto ry test of va lu e, i t is a cir cum-
st~nce to be weighed in connection with other 
~v1dence, provided the ti me of the purchase 
is sufficiently near to the t ime at which the 
value is re levant; and it has eve-n been said 
that the price pai d fo r pr operty is entitled 
to great weight in determining its va lue, al -
though not conclusive evidence thereof . The 
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question of the admission of such evidence 
is to be determined by considerations involv-
ing the exercise of a sound discretion, under 
all the circumstances, and the evidence is 
more readily received when other evidence 
of value is apparently unavailable." 

220. J. 184. 

'' Where the issue of value of personal 
property is involved in an action, it is usually 
with respect to the value at some particular 
time, and hence evidence of value is relevant 
only when directed to value at the time in 
question, or at a time so near thereto that it 
may reasonably be expected to throw some 
light on the value at such time. It follows 
that evidence of value a considerable time be-
fore or after the time in question is incompe-
tent, in the absence of further evidence show-
ing either that the value remali,ned the same, 
or the comparative values on the two oc-
casions. On the other hand, it has been held 
that evidence of value at a time several 
months from the time in controversy is re-
ceivable withont evidence that the condi-
tion of property remained the same during 
the intervening period, where there is no 
suggestion by the adverse party of any 
change.'' 

22 C. J. 190. 
( Italics ours.) 

We may note, in connection with the passage 
last quoted, that the limit of time is set at several 
months, whereas in the present case, it was some 
five years. 

'' The cost of personal property may he 
proved as an element of its value; but only 
if accompanied by evidence of other cfrcum-
stances. '' 

Sedgwick on Damages, Sec. 1296. 

In the present case the accident occurred in 
November, 1926. The testimony on the subject 
of damages, all of which was given by the plain-
tiff himself, was that the automobile was a 1922 
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model (p. 9, I. 39, to p. 10, 1. 5) ; that the cost 
price was $1,590, which, however, included the 
finance charges, the amount of which latter the 
plaintiff could not recall, although in answer to a 
question on cross examination whether they 
amounted to about $495.00, he answered '' they 
must have" (p. 10, I. 6 to 27); that at the time 
of the collision the car was in good running order 
but looked "rough" because it needed paint (p. 
6, 11. 24 to 28) ; and it was testified by the plain-
tiff's witness :Mallory, that after the collision the 
car was worth nothing except for junk (p. 11, 
11. 15 to 18). 

The foregoing was the sole testimony as to 
the value of the car before and after the collision . 
The striking feat ur e of it is that the nearest 
time to the time in question as to which there is 
any estimate of va lue is some five years prior 
thereto. Of testimony as to the value of the car 
at the time of the collision there is none what-
ever. 

Our Courts have, on many occasions, laid down 
the rule that testimony as to the price paid for 
personal property is admissible, but have, in 
such cases, carefully limited the weight of such 
testimony as being only one element to be con-
sidered by the jury in arriving at its actual 
value at the time of i ts injury or des truction. 

Thus, in Lus e v. Jones, 39 N. J. L. 707, one of 
the earlies t cases on the subject, this Court said: 

'' The first exception insisted upon is, that 
the plaintiff was allowed to prove the cost 
of !-1-bedstead, as tending to show its value. 
This cost was the price at which a regular 
dealer in such articles had sold it when nevv, 
in the ordinary course of trade. . A . sale so 
made was evidence of the market value of the 
thing when new, and the value of such goods 
·when worn can scarcely be ascertained, ex-
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cept by reference to the former price and the 
extent of depreciation. Of course, the cost 
alone would not be a just criterion of the 
present value, but it would constitu te one 
element in such a criterion, and the atte~-
tion of the jury in this case was clearly di-
rected to the importance which it deserv ed to 
have.'' 

In Goodman v. Lehigh Valley R. R. Co., 82 N. 
J. L. 450, 456, this Court said: 

'' The evidence as to cost of the farm 
buildings was clearly admissible on the ques-
tion of damages. Of course, the cost was. not 
the measure of damages, but such cost 1s _a 
fact to be considered in ascertaining the f au 
value of the buildings at the time of the fire 
and from that the depreciation in value of 
the farm by reason of the fire. ' ' 

In Lebl C/uecher v. P ennsylvania R. R. Co., 97 
N. J. L. 112, 116, the Supreme Court said: 

'' While the measure of damages was not 
the original cost, but the market value of the 
lost articles, yet original cost is an ele!ll?nt 
to be considered with others in ascertammg 
the market value at the t ime of loss.'' 

In Da ntes v. M cGann, 98 N. J. L. 55, it was held 
that it was not error to permit the plaintiff to 
testify as to the price he had paid for household 
furniture, ·which had been destroyed in the de-
fendant's ·warehouse, the purchases havi ~g been 
made at various times, the earliest of whic~ wa; 
some fourteen mon ths prior to the destruction _0 

the goods, on the gro und that ''while the pr:ce 
paid for propert y does not, by itself, establish 
the value ther eof, yet it is an element to _b~ taken 
into cons ideration by the jury in determ1mng the 
value." 

A case very much in point is Ward v. II uff', ~J 
N. J. L. 81. In that case the Supr eme C?urt, 
making absolute a rule to show cause obtained • 
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ihe defendant in an action in trover for the value 
of an automobile truck, said as follows: 

"Nor was there any substantia.Z proof as 
to the value of the car at the time of the con-
version . The only testimony on this subject 
for the plaintiff was that of one Herrin g, 
who had not seen the car for at least a year 
prior to the t ri al; and opposed to that was 
the tes timony of witnesses who examined the 
car and fixed its value a t $300. The charge 
of the court was sufficiently specific upon 
this point, but the jury evidently ignored it 
and found a verdict for $2,600, which appar-
ently was based upon H er ring' s valuation, 
plus interest and plaintiff's claim of loss of 
earnings, which he fixed at $1,000." 

(Ital ics ours. ) 
That the reception of evidence as to the orig-

i11al cost of an article is in the nature of an ex-
ception to the rule that the measure of damages 
is the difference between the va lue immediately 
hofore aucl immed iately after the injury further 
appears from severa l other cases . In Hintz v. 
Roberts, 98 N. J. L. 768, 770, the Supreine Court 
lai<1 down the gene ra l rule as f ollmvs: 

"In an action for injury to an automobile 
( or other personal property) the general 
rule is that the measure of damages, where 
~10 circumstances of aggravat ion are shown, 
1 the amount which will compensate for all 
the detriment naturally and proximately 
caused. This detrimen t , in the absence of 
total destruction of the automobile, is the 
difference in value of the automobile imme-
~1iately before and immediately after the in-
Jury ." 

And in Fnr11sworth v. kliller, GO A tl. 1100, af-
firmed on the opinion below, 74 ~- J. L . 599, the 
Supreme Court, reversing the trial court for its 
refusa l to permit the defendant in an -action in 
tro ver to ask the man who lrnd sold the property 
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in question ( second-hand store shelving and 
counters in situ) to the plaintiff shortly before 
the alleged conversion what the selling price was, 
said: 

"While the market price of personal prop-
erty at the time of the conversion fixes the 
amount of damages, yet it is proper to prove, 
on the question of the market value, an actual 
bona fide sale of the property, fairly con-
ducted, and not forced, whether at auction or 
private sale, if the sale be shown to have 
been made, when the property was in a sim-
ilar condition to that in which it was in at 
the time of the alleged conversion. Such 
evidence is held to be some evidence of 
value, and such as a jury may consider." 

Appellant, at pages 4 to 7 of his bri ef, seeks 
to invoke in his favor the rule that "when the 
evidence, or legitimate inferences of fact from the 
evidence, will support any verdict for the plain-
tiff, a motion for a directed verdict against the 
plaintiff must be denied." This is as true as it 
is trite; but it is quite beside the mark so far as 
the present case is concerned-so much so, that 
this part of appellant's argument seems frivo-
lous. Obviously, the rule cited deals with the 
question of liability, not with the question of 
d a1nages; and the issue of liability did not exist 
in the present case, liability being expressly ad-
mitted by the defendant below. Every one of 
the cases cited by the appellant on this rule-
Barry v. Bord en, &c. Co., 100 N. J. L. 106; Hmike 
v. Hunk e, 5 N. J. Adv. Rep. 791; Dickinson v. 
Erie R. R. Co., 85 r. J. L. 586; Uvalde, &c. Co. 
v. Central, d!;c. Co., 84 N. J. L. 297; Weston, &c. 
Co. v. B enecke, 82 N. J. L. 445, and Riebenack 
v. Rubens, 3 N. J. Adv. Rep. 1592- deals solely 
with the question of liability, and not at all with 
that of damages, as, indeed, the alleged excerpt 
quoted by appellant at page 21 of his brief ex-
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pressly states. It seems too obvious to mention 
that no amount of testimony in a plaintiff's 
favor on the question of liability ( except in cer-
tain classes of cases, such, for ins tance, as libel 
per se, within none of which the present case 
falls) will entitle him to more than six cents 
damages; he must still prove his damages, by 
testimony ·which will afford a proper basis for 
the finding of damages by a jury. 

"\Ye may add, in passing, that we have looked 
in vain, in the opinion in Riebenack v. Ritbens, 
supra, for the language purporting to be quoted 
therefrom at page 21 of appellant's brief; appar-
Pntly it is taken from the syllabus. 

Appellant attempts, at pages 5 to 7 of his 
hrief, to bring himself within the well-known 
"household goods" exception to the general 
''market value" rule. Apparently, he wants this 
<

1ourt to hold that a used automobile, of a specj-
fied make, model and year of manufa cture, with 
ascertainable elements as to extent and condi-
1 ions of use, and extent and particulars of de-
I rrioration or wear "has no market value.'' 

' 'l1his is asking the Court to plead ignorance of 
what every man on the street kno-ws. Testimony 
ns to the market value of such a car is not only 
possible, but abundant and easy to produce. 
'rhcre is no difficulty in properly proving such 
\'alue. 

Thus, in the recent case of Bianchi v. Ri cker, 
:'. N. J. Misc. Rep. 829, the Supreme Court af-
ltrmed a judgment of $500 for the plaintiff, and, 
answering the defendant's contention that there 
was no competent proof as to the reasonable 
value of the plaintiff's car before and after the 
arcident, said: · 

'' A witness for the plaintiff, who was an 
auto salesman, appraised the car at $850 
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the day before the accident, and he, together 
with the president of his concern, examined 
the car shortly after the accident, and of-
fered the plaintiff $200 for it. This testi-
mony presented a reasonable basis for a 
conclusion.'' 

In the very case now at bar, the plaintiff 
plainly indicated that he himself understood this 
to be the proper method of proof by asking these 
very questions of a witness, one Mallory (p. 10, I. 
39, to p. 11, 1. 8). The witness, however, proved 
not to be qualified on the subject, and his testi-
mony was therefore excluded. Plaintiff, instead 
of then calling a properly qualified witness to 
testify to these values, made no attempt to do so, 
and chose to close his case without having pro-
duced such testimony. It seems too obvious to 
justify argument that he could have produc ed it 
without any particular difficulty. 

Appellant's statement, at page 5 of his brief, 
that '' the so-called 'market value' of second-
hand, or used, automobiles is not a market value, 
but is an ins,urable value having no relation what-
soever to actual value'' has '' no relation whatso-
soever to actual'' facts. vVhat he seems to have 
in mind are the familiar Automobile Insurance 
rrables, prepared by an association of automobile 
insurers, fixing, solely by the make, model and 
year of cars, the amount of insurance -which these 
companies are willing to place on them. But, 
obviously, this has little if anything to do with 
market value, in the sense in ·which that term is 

· used in the reported cases. 1\1:arket value, in 
these cases, as in all other cases, means nothing 
more nor less than the price that could be ob-
tained by a willing seller from a willing buyer; 
and, as we have said, there is no practical diffi-
culty whatever in proving such value properly. 
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Appellant quotes no authority for his allega-
tion, at page 5 of his brief, that "every car must 
he tested individually by what it is worth to the 
owner." vVe think that comment as to the sound-
ness of such a proposition as a rule governing 
<lamages in actions at law would be superfluous. 

\Ve ma y remark, in passing, that appellant's 
stateme nts, on page 4 of his brief, that '' a de-
preciation of $725 was admitted," and on page 5 
that "the damages (were) limited to $375," are 
wholly unsupported by the testimony. 

The cases cited by appellant, ·with excerpts 
from the testimony therein, at pages 8 to 17 of 
his brief, do not help him. In the very testimony 
which he quotes from the first of these cases, 
Goodman v. L ehigh Valley R. R. Co., 82 N. J. L. 
450, already ref erred to by us hereinbef ore, there 
was sufficient evidence as to the value of a num-
ber of the chattels in question at the very time 
of their destruction to afford a basis for '' a sub-
:-;tantial verdict.'' Thus: 

'' Q What were they worth, the two 1 A 
Twenty-five dollars." (P. 8 of brief.) 

· · Q "\Vhat was it worth at the time of the 
fire "l A Fifty dollars." (P. 8 of brief.) 

But this was the merest fraction of the testi-
mony on the subject. Thus, there was testimony 
ns to the value, at the time of the loss, of certain 
hay ( Case, p. 31, 1. 9, to p. 32, 1. 7) ; certain 
manure ( p. 78, l. 29, to p. 79, 1. 7) ; clover ( p. 79, 
I. 27, to p. 81, 1. 35), and a great variety of other 
property (p. 82, 1. 35, to p. 92, 1. 13; p. 102, 1. 1, 
10 P· 110, l. 38; p. 133, 1. 22, to p. 151, 1. 2; p. 236, 
l. 1, to p. 306, 1. 3; p. 314, 1. 36 to p. 321, 1. 30), to 
1-;ay nothing of the buildings (p. 199, I. 25, to p. 
2~3, 1. 19; p. 454, 1. 38, to p. 463, 1. 24). In fact, 
without undertaking to analyze the very volumi -
nous testimony in the case, "\YO think it safe to 
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r-4HY that there was testimony of value at the time 
of th e fire as to every item making up the total 
loss. 

But further the record in that case is full of ' ' testimony, neither objected to nor mad e the sub-
ject of a request to charge, stating the value of 
property at various times before the fire by 
which it was destroyed or damaged, ·which would 
have formed a proper basis for a ver dict far in 
excess of that rendered; and to argue, as appel-
lant does, at page 8 of his brief, that "obj ections 

. * * * would have been made to the testimon y 
had such testimon y been objectionable, or insuf-
licient to carry the case to the jury," seems un-
substantial. If counsel do not obje ct or r equest 
charges, there is nothing for the Cour t to pass 
npon. 

And, yet again, as has alr eady been seen in o_ur 
quotation from the opinion in this case herem-
ahove, the Court expressly limit ed the effect of 
evidence as to cost to '' a fact to be considered 
in ascertaining the fair value * * * at th e time 
of the fire. * * * Of course, the cost was not 
th e mea sur e of damages.'' 

The next case cited and quo ted from by appel-
lant, at pa ges 9 and 10 of hi s brief, Dantes v. 
NlcGan n , 98 N. J. L. 55, also adverted to by us 
ltereinabove concern s hous ehold furn it ur e and 
personal clothing, and is thus wholl y inap plicable 
to the present case. 

And in this case, too, the Court war ningly 
pointed out tha t '' the price paid for proper t~ 
does not, by it self, establish th e value the:eof 
(but) * * * is an element to be tak en rnto 
consideration by the jury in determinjn g the 
value.'' 
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So too the next case , L ebkue .cher v. P ennsy l-
vania R. R. Co ., 97 N. J. L. 112, affirmed 98 N. J. 
L. 271, als o alrea dy considered by us, cited and 
quoted fro m at page 11 of appe llant's bri ef, con-
cerned personal cloth ing, and i s hence without 
applicat ion to ihe present case. But, furt her, 
we wish to call atte ntion to the fact that appel -
lant's state ment that '' the following excerpts are 
fair examples'' of the test imony is absolutely 
misleading . As to many of the chatte ls in ques-
tion, there was expert test imony as to the value 
at the time of loss ; for in sta nce, a lace scarf, 
valued at $40 ( Case, p. 20, 1. 18, to p . 23, 1. 6 )-
n beaded bag, val ued at $40 (p . 24, 1. 30, to p . 
26, 1. 30)-a str ing of beads, value d at $50 to $60 
(p. 26, 1. 40, to p. 28, 1. 5 )-a comb val ued between 
$30 and $40 (p. 28, 1. 6, t o p. 29, 1. 6 )- a silve r 
hair brush, valued at $15 (p . 29, 1. 38, to p. 30, 1. 
20)-and many others . In fact, it is not going 
too far io say that the re wa s such test imony as to 
pract ically all the ar t icles of cons iderable va lue, 
forming the gr eat bulk of the amount of loss 
rlaimed . 

And in that case, too , as ·we have seen, the 
~ourt aga in pointed out th at ori ginal cost is 
merely '' an element to be consi der ed wit h othe r s 
in ascerta ining the mar ket va lue at the t ime of 
the loss . '' 

Farnsworth v. 111iller, 60 Atl . 1100, affirmed 74 
N. J . L. 599, also a lrea dy exami ned by u s, fro m 
the opinion in which ap pellant quotes at pages 11 
and 12 of his brie f, also concerne d store fixtur es 
(shelving), making tha t case obviously not in 
point here . :b'urthcr, "·e may point out that ap -
pellant does not even claim th at the owner an d 
1 enant did not test ify as to the va lue of these 
chattels, at the time of the ir destruction ; and, in-
deed, ihe very ext r act of the opin ion quoted by 
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appellant, in speaking of the landlord 's "esti -
mate of value'' clearly demonstrates tha t there 
was such testimony-as, of cour se, the opinion 
in that case sho-vvs. 

Again, we ref er to the extract fr om the opinion 
in this case already quoted by us , t o the effect 
that evidence of the pri ce paid at a sale is merely 
an element to consider in asc ertaini ng the market 
value. 

Sultam v. L ondo n A ssi1r1·ance Corp ., 4 N . • T. 
l\fisc. Rep. 947, cited and quoted from at pages 
12 to 14 of appellan t's brief, wa s not an appeal, 
but a rule to show cause. In the fir st place, it 
would be withou t application to the pr esent case, 
as here too the chattels concern ed were store 
fixtures. Bu t , next, even her e the va lues at the 
time of the loss wer e satisfa ctoril y pro ved by any 
standard; thus, in the very te stimon y quoted by 
appellant (at page 12 of his brief): 

'' Q You have fixed that va lue at three 
thousand dollars ~ A Yes, sir . 

Q Did you know the value of fixtures 
such as they were at th e time of the fire in 
1922 1 A I would like to ask whether you 
mean sale price-was the stor e to be de-
molished and the stuff taken out and sold 
over again or what it would be wor th stand-
ing in th e store f 

Q Standin g in the st or e, the cash market 
value? A I figured around twenty-five hun-
dr ed dollar s.'' (It alics our s.) 

Bu t , finall y and wor st of a ll, app ellant, seem-
in gly not cont ent wi th ar guin g, on the present 
appeal, from a cas e on r ul e to show cause con-
cerne d with th e pr ep onderance of test imony, ap-
pea r s deliberat ely to mi ss ta te what the opinion 
in that cas e hold s. Th e Court did not sustain the 
verdi ct as to prepond er ance of the evidence as 
to '' th e valu e of the in sur ed prope r ty and the 
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extent of its damage by fir e' ' on the gr ound th at 
there was '' some evid ence ' ' of va lu e ; thi s ground 
concerned only the Court's dec ision on the secon d 
point arg ued, to wit, tha t th e t ria l cour t had 
'' erred in admitting evidence concerning the 
price that the few goods which r emain ed afte r the 
fire * * * bro ught a t a public sale ." The 
Court did not ment ion th is grou nd at all in con-
sidering the question of the weight of the evi-
dence as to va lue, which was the thir d poi nt 
argued. Afte r what vve have ju st said, it would 
seem hardly necessary to ad d tha t appellant's 
language that '' prepo nd eran ce i s a r elative ter m, 
and there may be a p re pondera nce of evidence 
~ven if the test imony be mea gre' ' has no bas is 
m anything that appears in the Court's opinion; 
apparently this is exclu sively the creat ure of his 
own imaginat ion. 

But we feel th at we should not close our con-
sideration of the case ju st r efer red to witho ut 
quoting the very per tin ent word s of the Court, 
at page 948 of its opinion, re la ti ng to pr oof of 
value : 

''A . s a general ritle, the proper method of 
proving the valite of chattels is to show what 
they will _ b_ring as between a willing seller 
and a willing buyer ; and, if they have no 
market value, then to prove what they are 
worth by the opinion of experts ." (It ali cs 
ours .) 

Appellant , at page 14 of hi s br ief quotes from 
th · · · ' 
3
/ opunon 1n Bab es v. Schaiib, 5 N. J . 1isc. Rep . 
1; but the opin ion in that case does not set 

forth in full the testi mony as to the value of the 
car; and the act ual test imony in the case though 
ref d ' erre to by the Court as '' meagre and un-
satisfactory'' was much fu ller than that · in the 
present case . And even in so much of the testi-
mony as ap pears in the opinion in that case,, 
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there is a most essential and vital factor which 
does not appear in the present case, to wit, the 
distance for which the car had been run. 

Further this was not an appeal, but a rule to 
show caus~ as to excessiveness of verdi ct. 

In Savarese v. Hartford &c., Co., 99 N. J. L. 
435, cited and quoted from at pages 14 to 16 of 
appellant's brief, the opinion, it is true, refers 
to only very meagre testimony as to value at 
the time of the loss; but the state of case does 
show testimony supporting the verdict, and ap-
pellant's statement that the only testim?ny. as to 
value was that quoted by him in his bri ef 1s not 
in accord with the facts. Not only does it appear 
that at the very time of the theft, the car was 
insu~ed by a reputable insurance company for 
$700 ( Case, p. 54, 1. 23 and Exhibit P. 1, p. 6~), 
certainly evidence that would support a verdict 
for at least tha t amount, but it was apparently 
agreed by counsel that that amount was the 
value of the car at the time of its loss. . 

'' The Court: As I understand it, there is 
no dispute that $700 was the sound value of 
the car" (Case, p. 18, 1. 38). 

(No comment by counsel.) 
In this state of affairs, it would seem idle to 

contend that the verdict of $700 actually rendered 
was not supported by testimony of the valu e of 
the car at the time of its los s. 

West on v. B enecke, 82 N. J. L. 445, quoted from 
at page 16 of appellant's brief, has already been 

'd ·t does considered hereinabove; as we there sa1 , 1 
. d . t all and not relate to the question of amages a , . 

its injec tion here by the appellant is simply mis · 
leading. 

The last case, Pr ecipio v. Insurance Co. of 
R 106"' is also Pennsylvania, 5 . J. Adv. ep. D, 
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wide of the mark. It relates to personal cloth-
ing. Further, the language quoted therefrom by 
appellant is merely a repetition in other words of 
the doctrine of Sedgwick on Damages, Sec. 1296, 
and the line of cases beginning with Li ,,se v. 
Jones, 39 N. J . L. 707, to which we have ad-
verte d hereinabove. 

Appellant's Point II, beginning at page 17 of 
his brief, may be briefly disposed of. It is no 
more than a restatement of his misapplication, al-
ready considered, to the question of damages, 
of the familiar rule that the plaintiff is entitled 
to go to the jury on the question of liability if 
there is any evidence in his favor. And, of course, 
the vice of permitting a jury to bring in a ver-
dict for purely specula tive damages would not be 
cured by fixing $375, or some other lesser amount, 
instead of $500 as an upper limi t, nor by the 
fact that the Court would have po·wer to set the 
verdict aside; this is too obvious to merit argu-
ment. 

Jus t why appellant quotes, at page 19 of his 
brief, I-Iirsch v. Malone , 99 N. J. L. 473, we are a t 
a loss to conjecture, for it is an authority agains t 
him. The language that "the defendan t was en-
titled to some verdic t * * ,,, nominal if there 

' was no * * * testimony ( as to amount of 
damages)'' precisely fits the situation in the case 
at bar. 

It need only be added that appellant's attempt, 
at page 21, to app ly the language of Sult an v. 
London Assurance Corp ., 4 N. J. Misc. Rep. 947, 
that "manifestly, chattels injur ed or partially 
destroyed by fire can have no marke t value,'' 
etc., to the present case argues a failure- on his 
part to uuderst m1tl Uw fae1 s in Uiat case. In 
the caso at bar, it was admitted that the chattel 
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had no value after the collision. The proof of 
value before destruction, which is the question at 
issue in the present case, was, as we have already 
shown, an1ple in the Sultan case. 

Appellant's claim as to the five dollar s spent 
for towing, at page 23 of his brief, comes too late 
in this Court, having been raised neither in the 
t rial court nor in the Supreme Court. But, in any 
event, the point wou]d not have been availabl:· 
This evidence would have been pertinen t only if 
the damages were to be measured by the cost of 
repairs; it being conceded that the car was worth-
less, and beyond repair, and that the measure of 
damages was the difference between zero and the 
value just before the collision, this item could not 
be considered. 

To sum up briefly: 
As we have already pointed out, of all tho cnses 

on which appellant relies, there are only two 
which, like the present case, deal with an automo-
bile- Babes v. Schaub, 5 N .• J. Misc. Rep. 371, 
and Savarese v. Jiartford &c. Co., 99 N. J. L. 
435. We believe that we have distinguished both 
these cases from the case at bar; and, in addition, 
Babes v. Schaub, being a Supreme Court case, 
must, so far as it is inconsistent with the present 
case, be held to he overruled thereby. But, be 
that as it may, we wish to add very frankly that 
if either of these cases can be interpreted as 
countenancing the doctrine contended for by the 
appellant in this case, then, we submit with all 
due defer ence, that that case was wrongly de-
cided, and should now be overruled. If such a 
rule were to be adhered to, it would unqu estion-
ably produce untold mischief auJ c011 l'usion in 
the future in cases of this nature, the number of 
which is, as is well known, constantly increasing. 
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It would mean cutting loos e entirely from the 
solid and well established foundations on which 
damages to personal property have heretofo re 
been based; it would permit juries to indulge in 
the wildest speculation, untrammeled by any 
bounds founded upon logic; more, it would render 
the task of a court called upon to decide whether 
the verdict of such a jury can be supported by 
the evidence an impossible one. 110 take the pres-
ent case as an example, what would there be to 
prevent a jury, on the record, from finding a 
verdict for any sum whatever up to $1,590.001 
True, the plain tiff says the car was in good run-
ning order; but anyone who has ever had any-
thing to do with automobiles knows that this 
may mean anything or nothing. The car might 
have been nm less than 1,000 miles, over paved 
city streets, ·without an accident or required re-
pair of any kind, and be practically in the same 
condition as a new car; on the other hand, it 
might have been run over 100,000 miles, over the 
roughest roads, through and over all kinds of 
obstacles, and, like the Deacon's One Hoss Shay, 
he on the very point of dropping to pieces. The 
body might be in perfect cond ition, with all the 
upholstery, cic., like new; or it might be in rags 
and tatters. Nobody knows; the record is silent. 

. Obviou ly the plaintiff, by bringing his action 
lll a court in which he could not recover more 
than a total of $500 for the value of the car and 
his consequential damages from the injury to his 
daughter combined, has shown very pointed ly 
that he does not consider the car worth very 
~nch; hut asirl.e from this question of jurisdic-
~ion, what possjble limits vvould there be 1 If the 
.Jury were to bring in a verdict for $1,589.00, how 
~~nld the Court, on a rule to show cause, say 

wt ihe damages ,vere excessive1 On the other 
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hand, if it brought in a verdict for $1.00, how 
could the Court say that it was inadequa te1 So 
far as the record goes, either sum might be justi-
fied, and, of course, any intermediate sum also. 

We submit that the present case is one of that 
familiar type where a party has failed to submit 
easily obtainable proof which would afford a safe 
basis for the verdict of a jury, and asks the 
Court to remedy his own omission or neglect by 
permitting the jury to engage in mere specula-
tion. It may be that there are, or will sometime 
be, species of property as to which competent 
testimony as to the value is, or will be, impossible 
to obtain, or so difficult to obtain that, to some 
extent, there must be speculation at the ri sk of 
otherwise denying justice altogether; and the 
instance of future profits will readily come to 
mind in this connection as an example where con-
siderable speculation must be indulged in. But 
that is not this case; and even where future 
profits are concerned, the Courts have uniformly 
required sufficiently full proof as to past profits 
and the conditions surrounding them to afford at 
least some reasonable basis or starting point for 
the estimates to be made. Here we are concerned 
with used automobiles, of a specified make, model 
and age, with ascertainable conditions as to ex-
tent and conditions of use, and extent and par-
ticulars of deterioration or wear; and te stimony 
as to values is not only possible, but abundant 
and easy to produce. If such testimony is to be 
dispensed with, and juries permit ted to speculntc 
on no more secure a basis than tha t afford ed by 
the record in this case, damages in such cases 
·will be so wildly speculative as to make a future 
profits case by comparison a sum in simpl e addi-
tion. Such a situation shou ld not be tolera ted if 
it is avoidable; and we submit that it is not only 
avoidable but totally unnecessary. 
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It is re spect fully submi tt ed that the judgme nt 
of the Supreme Court should be affirmed. 

WILLIAM K. FLANAGAN, 
At torney for and of Counsel 

with Defendan t -Responden t . 

October Term, 1927. 
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Statement . 
This appeal brings up from the Supreme Court 

a verdict of the Plainfie ld District Court for 
nominal damages of six cents for the destruction 
of plaintiff's automobile, directed by the trial 
judge over the objection of the plaintiff-appel-
lant that the ascerta inment of the damages was 
for the jury. 

The action of the tr ial judg~ is unique in 
that it is directly contrary to the uniform and 
consistent practice of trial courts, many of whose 
decisions have been appealed to and affirmed by 
this court . 

Heretofore the rule has been that the quantum 
of damages was a jury question if there was any 
evidence from which any part of the damages 
was ascertainable. 

The rule applied by the trial judge, and ap-
parently approved by the Supreme Court, seems 
to be that where an automob ,ile has been damaged! 
!here is no jury question un less the testimony 
1s evidential as to all the damages; in other 
words that the only measure of damages applica-
ble is the difference in value before and after 
the accident, and if the testimony fails to estab-
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lish all 'the damages no _.part of the damages may 
be recovered. - -

Admitting tbe correctness of the rule as to the 
measure of all the damages the plaintiff-appel-
lant insists that a plaintiff is not barred from 
recovering any compensation merely because he 
fails, or is una ·ble, to prove all his damages, but 
he may, nevertheless, recover compensation to 
the extent that the testimony will support a 
verdict in his favor, although less than all his 
J.amages. 

On November 24, 1926, the respondent's auto-
mobile truck collided with the automobile of the 
appellant. The appellant's car was then being 
operated by appellant's minor daughter, and both 
daughter and car ·were injured. 

Appellant brought his action for damages to 
the car, for the loss of his daughter's wages, 
and for the amount expended for medical serv-
ices. 

At the trial the r~spondent admitted liability 
and the proof was limited to the single issue of 
the amount of appellant's damages ( Case, p. 5, 
1. 28). 

The daughter also sued, by her father as next 
friend, and by stipulation of counsel both suits 
were tried at the same time, and before the same 
jury, but separate verdicts were rendered there-
on. 

At the close of the appellant's case, counsel 
for respondent moved for a directed verdict of 
six cents as and for the damages to the auto-
mobile, on the ground that there was no proof 
of the quantum of the damages (Case, p. 12, 
1. 11). 
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Co_unsel for appellant objected to such directed 
verdict upon the ground that the damaO'es was 
sub t t' 1 • . 0 

s an 1a , and not nominal or inconsequential 
~nd that there being evidence from which th~ 
Jury could estimate the appellant's damages in 
whole or in part, the Court could not make s'uch 
determination for the jury ( Case, p. 12, 1. 24). 

. r evertheless, the motion was granted and the 
Jury was directed to find in the sum of six cents 
as ~nd for the damages to appellant's auto-
mobile and a t fi d' , separa e n 1ng as to appellant's 
further damages (·Case, p. 14, 1. 31). 

Th · e Jury assessed the appellant's further 
damages. at $l 25, and added to that an1ount the 
sum of six cents in accordance with the direction 
of th e Court, and returned a verdict of $125.06 
(CasP, p. 17, I. 4). 

f The plaintiff appealed to the Supreme Court 
. r~m th e direction of the trial judge that the 
J~l y find for th e plaintiff in the nominal sum of 
six cents a and f th d b. or e ainages to the automo-

e. The appeal was not directed to the in-

t
a _equ~cy of th e damages, but to the action of the 
rial dO' · · JU. oe in talnng the issue out of the hands 

of the Jury and himself assessinO' the damages 
and directing a verdict. o 

tl 
The Supreme Court affirmed the judoment on 

1e oTound th t " h b 
. 5 . a t e proof failed at the critical 

p01dn~, viz: the fair value of the car when wreck·ed 
an 111 that event d' · d · t a 1reci10n of a n01ninal ver-

1c was proper'' ( Case, p. 18, I. 32). 
This appeal alle . . . r ges error 1n law 1n the affirma-

. ionhby t~e ~upreme Court of the directed verdict 
111 t e D1stnct C t our . 
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POINT I . 
When the evidence or legitimate inferences of 

fact from the evidenc~ will support ANY verdict 
for the plaintiff a motion for a directed verdict 
against the plaintiff must be denied. 

The rule set forth in the above caption has 
been many thnes re iterated in this cour t. Barry 
v. B.orden Farm Produ cts Co., 100 N. J. L. 106; 
Hunk e v. Hunk e, 137 Atl. 419 (not o[!icially re-

. ported). 

The uncontradicted testimony was tha t the car 
cost, new, about $1,100 ( Case, p. 10, 1. 10), that 
it was in first-class running condition ( Case, P· 
6, I. 27), that there had been no troubl e with it 
(1Case, p. 7, I. 28), and that it was doing the work 
of the plaintiff (Case, p. 7, 1. 29), who was 
carpenter and builder . A depr eciati on of $72o 
was admitted. The car was worthles s after the 
colli sion ( Case, p. 6, 1. 32; p. 11, 1. 17). 

Given those elements of value must it be said, 
as a matter of law that a jury is unabl e to find, ' . with sufficient accurac y for the purpos es of JUS-

tice to the defendant, what would be a fair com-
pensation for the plaintiff's loss, or, at least, for 
son1e part thereof 1 

Th e situation was not one requiting th e appli-
cation of the "best evid ence" rule, and the ex-
clusion of the testimony offered. There was 
evid ence offered and admit t ed whi ch was ma-
terial, r elevant and compe tent. Testimo ny as_ to 
the cost of th e car and it s condition ju st pnor 
to the collision was '' some evidence'' of value i 
plaintiff's own limitation of his loss was '.' s~me 
evidence" of the extent of the depreciation. 
This eviden ce had "w eight," and the weight of 
testimony '' shou ld alwa ys be submitt ed to a jury 
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for their cons iderati on and determina t ion.'' 
Dickinson v. Er ie R. R., 85 N. ,J. L. 586. 

Liab ilit y being admi tte d, subs tan tial da mages 
being proved, and the quan tum of th e dama ges 
being limited to $375, mu st it be said, as a 
matter of law, that a jur y can find neit her all 
nor any pa r t of the dama ges witho ut the ai d of 
further testi mony, and notwith standing '' a ver -
dict aga inst the weight of evidence is sufficient ly 
controlled by the subsequ ent powe r of the court 
over its own ver dict s " 1 Uvalde P av . Co. v . 
Central Stock Yards Co., 84 N. J. L. 297. 

The p receden ts ar e uni forml y to th e contra ry. 

An auto mobile of a p opular mak e and type, 
like a wagon, sleigh, or simi lar vehicle, fa ll s 
into the genera l catego ry of household goods kep t 
by the owner for use and not for sa le, an d such 
goods have no mark et valu e by which the actua l 
Yalue of a part icular ar ticle may be meas ure d. 
The so-called "m ark et va lue" of second-hand , or 
used, au tomobiles is not a mark et va lue but is 

' an insiwable valu e having no r elation whatsoe ver 
to actual val ue, and is the same va lue whether 
the car is in good or bad condition. As to 
"act ual " va lue, and tha t is the measure of 
' ' compens atory" value, every car must be t ested 
individ ually by wha t it is worth to the owner . 
That there is the widest va r iati on in the actua l 
,·alues of used automobi les of a given make and 
type, depend ing upon th eir condi tion, is 1Y01l 

recogn ized and is evident in the va ri ous quota -
tions found in the advert isements of such car s 
for sale. 

" "\Yhen the prope rt y in contr oversy ha s no 
market va lue othe r evidence must neces-
~arily be reso rt ed to, to p rove its . val ue, ancl 
it has been consider ed that where goods are 
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kept for use and not for sale, their act~al 
value may be shown without first showmg 
that they have no market value." 22 C. J. 
182, Sec. 134. 

'' The value of second-hand property is 
established in the same way as that of other 
property without market value; and acco:d· 
ingly evidence of its cost, its market price 
when new, and its usefulness and present 
condition, is admissible.'' 22 C. J. 183, Sec. 
135. 

'' The first question is : vVhat is t~e rul~ 
by which damages for the conversion of 
household goods and furniture, kept for use 
and not for sale, should be measur~d ? The 
trial court, in effect, instructed the Jury that 
household goods and effects, owned and kept 
for personal use, did not have a market 
value by which the actual damage _to the 
owner, sustained by reason of theu con-
version, could be measured; and that !he 
measure of damage in case of th e convers10n 
of such household goods was the value to the 
owner based on his actual mon ey loss, tak-
ing in.'to consideration all the circu~stanc es 
and conditions. The ap~ellants claim thaJ 
the giving of this instruct10n was error, a~ 
tha~ the correct ~ule _of damages is what t 1 
articles would bnng if sold to a second-haid 
dealer when there is a market for scco~ · 
hand goods . The crreat weight of authon Y, 
and as we think the better reason, supports 
the rule embodied in the instruction to_ 
jury given by the trial court." ( Cit¥~~ 
cases.) J(imball v. B etts, 169 Pac. 
(Wash.). 

,..8 
In Bark er v. L ewis Storage a; Trans/ er Co.,_ 1 

Conn. 198; 61 Atl. 363, which was an action 
d l t '' the against a bailee for goods stored an os , . 

defendant claimed that the measur e of the plau_i-
tiff 's recovery for these articles was their ~air 
market value at the time and place of conversion, 
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with lawful inte-rest since that date." Bu t the 
appellate court held that the trial court 

'' was correct in refusing to instruct the jury 
as requested.'' * * * '' A cardinal rule 
is that a person injured shall receive fair 
compensation for his loss or injur y, and no 
more. Com.rnonly in cases of conversion the 
loss is the value of the property. Commonly 
the value of the property, as representing 
the owner's loss, is its market value, if it 
have one, since thereby is indicated the cost 
of replacing. Hence the subordinate rule of 
general application appealed to by the de-
fend.ant. ;But the principal rule, which seeks 
to give fair compensation for the loss, is the 
paramount one; and ordinarily, when the 
s~1bordinate one fails to accomplish the de-
sue(~ re~ult, it yields to an exception or 
modificat10n. It is nosv generally recognized 
that ·wearing apparel in use, and household 
goods and effects owned and kept for per-
so?-al use, are articles which cannot in any 
fair sense be said to be marketable and have 
market value, or at least a market value 
which _is fairly indica t ive of their real value 
to. their owner, and of his Joss by being de-
prived of. them. So it has been frequently, 
and :'1e think correctly, held that the amount 
of his recovery in the event of conversion 
ought not to be restricted to the price which 
could be realized by a sale in the marke t 
hut he should be allowed to recover the valu~ 
to hi?1 based on his actual money loss, all 
the circumstances an<l conditions considered 
re ulting from his being deprived of 1 h~ 
property; not including, however, any srnti-
n1ental or fanciful value he may for any 
reason place upon it.'' 

Looking, now, to the ew Jersey cases, it ·will 
be found that where there ha be~n a total loss 
of personal property this court has uniformly 
upheld the finding of the jury as to· the · darnag e·s 
~ipon even less testimony than was given in the 
ll1 tant case. 
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The case of Goodman v. L. V. R. R., 82 N. J. L. 
450 was tried three times, and objections cer-
tai~ly would have been made to the testimony 
relating to the value of the ,chattels destroy_ed 
had such testimony been objectionable, or rn-
sufficient to carry· the case to the jury. The 
following excerpts are from the testimony of 
James Goodman, the owner, and of his son 
Edward, relating to the values of vehicles. No 
other witness testified on this subject. 

Q Did you have any bob-sleds 1 
A Yes, sir. 
Q How many1 
A Two pair. 
Q How long had you had th~m 1 
A A1bout six years. One pair I only had 

three years and the other pair had six years. 
Q In what condition were !hey_1 
A They were in good repair, sir. 
Q vVhat were they worth, the two 1 
A Twenty-five dollars. 

* * * * ,)!< * 
• i/ 

Q Did you have a two-seated carnage· 
A Yes, sir. 
Q How long had you had that f 
A I had that six years. 

·t ~ Q You know what you paid for 1 • 
A What I paid for it f 
Q Yes. 1 f r 
A I paid one hundred and ten dol ars 0 

it. Q You have rrot it on this statement thatt 
\:, b ·t th a it is ten years old. vVhat was 1 wor 

the time of the fire 1 
A Fifty dollars. 

* * 
Q Did you have any sleighs f 
A Yes, sir. 
Q What kindf 
A One Portland cutter . 
Q Do you know what it cost 1 
A Yes, sir. 
Q How much~ 
A It cost $75. 
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Q How old was it~ 
A It was bought the winter before the 

fire, in January. 
Q Did you have any business sleigh~ 
A Yes, sir. 
Q How much did that -cost, 
A Andrew Reilly made that sleigh for 

us, and we paid him $25 for it. 
Q How long before the fire~ 
A That was about three years. 

* * * * * * 
Q Did you have any farm machinery ~ 
A Yes, sir. 
Q What did you have? 
A We had a binder, that is a reaper and 

binder combined. 
Q What make~ 
A Adams, Platt & Co. 
Q How long had you had it~ 
A I think in the neighborhood of six 

years. 
Q Do you know what it cost f 
A Yes, sir. 
Q I-Iow 1nuch 
A $140.00 
Q "\Vhat was its condition at the time of 

the fire ~ 
A Practically as good as new. 

As the jury brought in a substantial verdi ct 
which was affirmed in this court it ·would seem 
that the propriety of leaving it to the jury t o 
decide whether the testimony was or was not 
sufficient to support a verdict was beyornl 
criti cism. 

In Dant es v. lllicGann, 98 R. J. L. 55, it ·was 
held that, 

'' "\\11ile the price paid for the property 
does not, by itself, esta ·blish the value there-
of, yet it is an element to be taken in to con-
sideration by the jury in determining value." 

The issue wa the damages of th~ plaintiff 
for prrsonal property injured while in storage. 
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The only testimon y relative to the val ue of the 
furniture pri or to the storage was given by the 
tplaintiff owner, and was as follows: 

Q How long had you had the se house-
hold goods in your hous~ before th ey were 
shipped, . 

A W ell, a little over a year, about th~r-
t een or four t een months prior to the ship-
ment, about fourteen months. 

Q vVill you list as far as you can the 
goods you had in tha t shipme nU 

A Can I list then1 1 
Q Yes. 
A Yes ; certainly I can lis t them. 
Q What were the y? . 
A (Witness gives list of articl es.) 
Q You lis t ed the articles you ship ped, Mr. 

Dantes. Now, tell us approximat ely when 
these articl es wer e purchased and h ow much 
you paid for them , 

A W ell, the household furni tur e cost roe 
about $1,250. 

Q At th e time of shipmen_t in what con-
dition was the household furniture ? , 

A In first -class condition; th er e wasn t 
a scratch on it. 

. d·t· of The only oth er witness as t o th e con 1 ion 

the furnitur e prior to st ora ge wa s th e wife of the 
plaintiff: 

Q What was th e condition of thi s furni-
ture at the time it ·was packed ? 

A It was in p erf ect condition. 
As to the valu e of th e furnitur e af ter it was 

damag ed, one Loui s G. Rabbino , a furniture 
bu yer, tes tifi ed: 

Q Descr ib e th e condi tion in which you 
found th e furn itur e? . 

A W ell, I found them all ra t-ei:ten, ?1! 
holes, pi eces bitt en out, moth s, a~d it looflk~ <l 
to me as if ther e was som e kind of m 
or somethin g spill ed over it. 

Q What would you valu e that furni ture 
at at the tim e you saw it 1 

A About $50. 
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In L ebke11cher v. P. R. R. Co., 97 N. ,J. L . 112; 
affirmed on opinion belo-w, 98 K. J . L. 271 ; it was 
held that 

' ' \V~i!e the me asure of damages was not 
the orig in al cost bu t the market value of the 
lost a r ticles, ye t ori ginal cost is an element 
to be consi der ed with others in asce r tain ino-
th~ market va lue at th e time of loss . vV~ 
tln nk _the testimo ny admiss ible upo n the 
authority of L use v. J ones, 39 N. J . L . 707." 

The only te timony in supp ort of the ve rd ict 
·was ~h_at of the O\vne r , and the fo llowing excerpts 
are f au exa mples : 

Q . T~e black silk pett icoat ; when did you 
acqmre 1t? 

A About the same tim e; in Sep tember . 
Q \Vhat did yo u pay for th at? 
A I pa id $7 I thi nk, or $9. 
Q ow when di d you pur chase the black 

taffeta and cloth gow n 1 
A I purch ased that in September . 
Q YVhat was the p ri ce of that? 
A $50. 
Q What di d you pay for the black em-

hron lere d se rge o-own? 
A $40. 

0 

. Q , vhat ·was the condition of these var-
mus gmYns on the 31st of ,J amrn ry of this 
year? · 

A P erfrctly good . 

In Farnsu·orth v. Bfill er , 60 Atl . 1100; affirmed 
on o~in ion helo,v, 74 N. ,J. L . 599, thr va lue of 
rertain she lving was in issue and the only testi-m . 0n:v was that of the o,Yner of the sto r e where 
t!10 shelving was installed and the tenant. Tlie 
Court rrmarked tha t 

1 . " \Yhile th~ pr iee which the plaint iffs pai(l 
nm (Sondheim, the tenant who installed the 
s?elv 1ng), was not controlling on -the qucs-
ti~n ?f the val ue of the proprrty in 1 his 
srnt, it was neYert he]ess evide nce which the 
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jury had a right to take into consideration 
. in fixing the value, and especially in pass-
ing upon the weight to be given to the testi-
mony of Goldman ( the landlord) in his 
estimate of value.'' 

Sultan v. London Assiirance Corvorat ion., l 35 
Atl. 58 (not officially reported), was an action 
by an insured against some ten insurance com-
panies for a total fire los s aggregating about 
$20,000. The insured conducted a 5 and 10 and 
25 cent store. As to the loss resulting from the 
destruction of store fixtures, the plaintiff owner 
testified as follows: 

Q How about the fixtures·, 
A I considered my fixtures of the valu~ 

of three thousand dollars. 
Q Will you describe what fixtures you 

had besides the counters and shelves you 
have already told us about 7 

A Counters and shelves and sl1ow cases, 
cash 'register and fixtures for the windows. 

Q Was the cash register in the store 
when you opened rl7 

A Yes, sir. 
Q Describe the cash register 7 
A A National cash register. 
Q Can you give us the type 7 
A Well, the ordinary-like brass, or 

,vhatever it is, painted. 
Q Do you know how old it was 7 
A No. 
Q vVas it in good working order 7 
A Yes, sir. 
Q Did you have glass show cases? 
A Yes, one gla ss show case where I kept 

my jewelry line. 
Q And the counters and shelves1 
A Yes, sir. 
Q vVhat else did you have in the way of 

fixtures 7 
A Fixtures for the windows; that is 

about all. 

13 

Q You have fixed that value at three 
thous and dollars 7 

A Yes, sir. 
The. above testimony was supported by the _ 

following testimony given by Charles C. Hildin-
ger, the president of a theatrical company and 
the les or of the building: 

Q You . sublet the premises to - a man 
named Levinson, 

A Yes, sir. 
Q Do you recall the fixtures the charac-

ter of the fi:~:tures in the place ~t that time? 
A Yes, sir. 
Q "\Vill you describe them, 
A ( General description.) 
Q Did you know the value of fixtures 

such as they were at the time of the fire ii~ 
19221 

A I. ·would like to ask whether you mean 
sale price-was the store to be demolished 
an<l the stuff taken out and sold over ao-ain 
or what it would be worth standing in° the 
store? 

Q Standing in the store the cash market 
value? ' 

A I figured around twentv-five hundred 
dollars. .1 

Upon cro · · ss exarninat10n l\1r. 1-Iildino·er was 
asked t · t · 0 c ' , o i em1ze the values of the :fixtures and 
the following· t t· · • ' . es 1mony 1s fairly representative: 

Q "\Vhat else was there in the store 1 

1. A ~our electric fans; they \Vere ceilino-
ans, with blades on. 0 

Q \Vhat would they cost new? 
A The cost of them I ima{)'ine n t the time 

was about s t fi d 11 ° · 
0 even Y- ve o ars apiece. 

How old were they '2 
A I do not know · 
Q How mnch d~ they depreciate 111 a year, 
A Ten per cent. 

l ~n . appeal the defen<lant urged '' that the 
P amt1ff fa iled t t · 1 o sus a1n \Y a preponderance of 
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the evidence the value of the insured properly 
and the extent of its damage by fire." But 

. "preponderance" is a relative, a_nd not an abso-
lute term, and there may be a preponderan ce of 
evidence even if the testimony be meagr e, as it 
undeniably was in this •case. There being "some 
evidence" of value the Court, 1,,1pon appeal, af-
firmed the judgment, saying that an '' examina-
t ion of the testimony sent up with the rule leads 
us to the contrary conclusion,'' notwiths tanding 
defendant's contention. 

A recent case following the rules laid down in 
the above citations, is Babes v. Schaub, 136 Atl. 
520 (not officially reported), where thl! court 
said: 

'' The testimony with reference to the 
damage to the car was that it was wrecked. 
One door was smashed up. Five glasses 
were broken. The frame work on the roof 
was splintered. The roof cover was torn 
off. The chassis frame was bent. rri1e 
fenders were bent. The body pillar s were 
splintered. The car was not repair ed. . 

1 0 

estimate of the cost of repairs was given. 
The car cost originally $1,610. It was a 
1924 n1odel. It had been run abou t 1,000 
n1iles when the accident occurred. There 
was no testimony as to the value of the car 
before or after the accident. While ~vc 
think the testimony meagre and unsat~s-
factory, yet, we cannot say that it ·was ui-
sufficient to support a verdict of $500.'' 

In Savar ese v. I{artford Fir e Ins. Co., 99 N . .T. 
L. 435-438, the testimony was even mor e mrag:re. 
In that case plaintiff sued for the value of a 
stolen car, and the only testimony as to va1:18 

was the follovving testimony of the p]nintiff 
owner: 

Q ,Vh en was this ; how long befor e you 
bought it ~ 

15 

A I bought in the first of November, 
1919. 

Q \\1ien did you lose it 1 
A I lose it on the 15th of December, 

1921. 
Q IT ow much did you pa y for that car 0? 
A $750. 
Q Did you have any repairs made on 

th is car ~ 
A Yes, sir. 
Q Ilo-w much ~ 
A Repair cost me pretty near four hun-

dred dollars. \'\71.ien I bought I put four 
new shoes on and repair the machine ancl 
everyt hing else. 

Q \\ '"hat was the condition of the car ? 
A _The tire was no good. I got four 

ne-w tire and I fixed the motor. It cost me 
nearly $450 more. 

Q \Yhat did you have <lone to this car? 
A J buy four new tires and fix the mot or· 

I overha ul the motor; I have t o overhaul th~ 
motor and four new tires· it cost me pretty 
near $400 altogether. ' · 

The car, a seven-passenger Bui ck of 1917 or 
l9l8 model, was bought, second-hand, two years 
hefore the theft, and the repairs were m~de a 
week after the purchase . About six months be-
~~·e t]ie ~heft the ra~ had been insured for $700. 

t a '' ord of tes timony as to the condition 
or v~lue of the car ai the time of the theft, hut 
t he Jnry was le ft to arrive at its own conclusion 
as to the probable depreciation <lurino· th e two-
.vear interval between purchase and theft . 

Th e clr fondant contrnde<l in the tr ial court 
that no J·urv t· , • .r qucs 1011 was pre ented because 
'there is · l · 110 ev1c ence 111 the case of the value 

of .the_ automobile at tl1e time of the theft." Th e 
obJectrnn was overruled and became one of the 
0 Tounds of appeal. 
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Upon app eal this court affirmed a verdict for 
the plaintiff and remarked that . 

"This contention ( that th ere wa_s no e~11; 
dence of the valu e of the au tomobile at ii 
time of the theft) lack s suppor t from 18f 

. . There was proo testimony 1n th e cause. . ct 
that the plaintiff paid $750 for the ca1 an 

d d b t $400 more on subs equentl y exp en e a ?u st of 
th e car for repairs and tir e~. The 

1
co t 

the car furnishin gs and repair ar : e e(C\ 
of valu'e to be considered by the Jun r. 1 -

ing cases.) · f th car 
'' On the question of the value. o e 

and the amount that . th~ plaintiff wa~ 
titled to re cover, if th e Jury fou nd !0 as 
plaintiff the Court instru cted th e Jury c ' 

follows.' 'Now the fact that th e car was 
, . ' .f th t , the sum purchased for $750, 1 a '' as f the 

.d for i·t does not 6x th e va lue o pa1 , · d e yon 
car. You are to say from the evi en~ ·. at 
have heard what the car's valu e was 't" lh 

1 h t . · t was s o ei , the car was ,,rorth at t e im e . dera-
you may take those matt er s in cons1 , . 
tion in determining the va~ue of tl:e ~e\: 
but the plain t iff is only entitl ed t~ \~co cal: 
if he recovers at all, the value o 1e 
at the time it was stol en.' f the 

"This was an accurate sta tement o 
h . t " law as declared by t 1s cour . 

· ht b · definitelY Th e cas es cit ed, and th ey m1g e in . ;i ·f 
· · t f ]nnus o multiplied, cover quit e a van e y o that 

chattel s. The uni ve r sal rule seems to he ·_ 
. d f , 1 e such ev1 wher e there is a11y ev1 ence o va u 

dence must 1be weigh ed by the jur y, and 
8 . d tl . nf erence "wher e the eviden ce, an ie i a· t for 

arising th er efrom, ~ill suppo rt a ver . r rnnst 
the plaintiff, a mo ti on for a non- Sm 7i 82 be denied." W esto n Co. v. B eriec ce, a 
N. J. L. 445. The same. rul e controls 
moti on for a direc te d verdi ct. , 

· 1 · lemcnt of '' Proof of th e cost of arhc es is an e . . 
• · " (Prec:pio proof of th eir valu e at anoth er 1,1me 
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,·. Ins. Co., V Adv . Rep . 1069. ot officially 
reported), and where the cond iti on of the 
article '' at anothe r time '' is also put in evi -
dence the case is for the jur y. 

Recall ing, aga in, th at the defe ndant admitted 
his ·negl igence, th at the test imony as to the 
make, type, cost , an d good condi tion of pla in-
tiff's car was uncont ra dicted , an d that a dep r e-
ciation of sixty -five pe r cent um was admitted, it 
clearly appea r s that a n1uch str onge r case was 
made out for the cons iderat ion of a jury tha n 
in any of the exam pl es cit ed above . On the 
defendant's admiss ion of lia bil ity, and on the 
evidence of the tot al los s of a car in good con-
dition and doing his wor k, the pl ainti ff was en -
titled to compens ation and should have had the 
judgment of the ju ry as to what . was fair and 
reasonab le. The defe nda nt , cer ta inly, had no 
ground for urging the tri al j udge to show him a 
leniency as undeser ved a s it was unprecedented . 

POINT II. 
A plaintiff is not confined to the recovery of 

ALL his damages or NONE , but may recover a 
PART of his damages. 

The Supreme Court seem to have r ested the ir 
opinion upon the theory that , a s '' the n1easure of 
damag es was the fa ir va lu e of th a t car befo r e 
the collision'' ( Case, p. 17, 1. 28), and as " Uw r c 
wa no evidence fr om whi ch the jur y could 
legally assess that valu e" (ita lics mine) ( Case, 
p. 17, 1. 29), a direc ted verd ict was pr oper . 

The same thought app ar ently unde r lies the 
further statement in the opini on that 

'' the argument seems to be, and necessar ily 
must be, that given a car five years old in 
good order buL need ing pai nt, and cost ing 
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when new $1,100 cash, the jury ar e entitled 
to guess at its fair value (for it is no more 
than a guess) and award a verdi ct against 
the defendant for any sum they see fit, be-
tween the .limits of zero and eleven hundred 
dollars" ( Case, p. 18, I. 10). 

These assertions involve a non seqi1,itur, for 
such is not this case. 

The jury _ could not "award a verdi ct against 
the defendant for any sum they saw fit, between 
the limits of zero and eleven hundred dollars," 
for the sufficient reason that the recovery was 
limited, by the plaintiff himself, to $375, and 
because it was for the jury under inst ru,ctions 
from the Court, and not for th e Court to the ex-
clusion of the jury, to determine what verdict, 
less than the full fair value of the car, the evi-
dence would support, if the evidence wa s held, ns 
a matter of law, to be insufficient to support a 
verdict for the full fair value of the car. 

Furthermore, in any action for unliquida1ed 
damages the verdict of the jury cannot be 
characteri7,ed, in advance, as a "guess. " rr he 
characterization of the mental proce ss through 
which the jury must necessarily go in arriving 
at a verdict as guessing, estimating, det ermining, 
or .finding, is of no significanc e whatever cxcep~, 
perhaps, as an indication of one's mental atti-
tude toward the jury. It is on! y with the result 
of that mental process that the Court is con-
cerned. If that result cannot be suppor ted upon 
any legal ground, if it is purely a random ju<l~·-
ment, it will be set aside or modified. But i[ 
the verdict, whatever it is, canno t be said, as a 
matter of law, to be unsupported by the evidence 
it must stand. It was for the Court to await the 
verdict and then, if necessary, pas s upon it; it 
was error for the Court to assume that the 
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Yerdict must be wrong, notw iths tanding it m-ight 
be r ight, and on that assum p tion to take the 
case from the j ury. 

As . io · th object ion that , upon the evidence, 
any Jury ver dict ·would be '' no mor e than n 
guess" the case of H irsch v. M alone , 99 N .. J. L . 
473, appea r s apt an d contro lling . 

There one of .the grounds of appeal was that 
'' the_ Cour t err ed in allmving the jury to 
consider the subject of a verdict ao·ainst 
the plaintiff ( on defendant's counter -claim ) 
on account of dam age to goods shipped to 
the1!1 an d not sold , because there was no 
testi mony of the amount of damage and in 
the a hsence of such evidence a verdict 
would be s-peculative . ' ' 

But this court held th at 
'' there was evidence fr om "'rhich it could 
he found that the goods were damaged and 
ther~fore defenda nt ,vas entitled to some 
verd ict, substant ial if the r e was evidence as 
to amount of damages and nomi 11al if the r e 
was no such test imony, '' 

and affirmed a ,Terdict fo r the defend ant on its 
counter -claim. ' 

. In the inst ant case the test imony was arnp10, 
clll(l nncon tr adicted , that plaint iff 's damages 
wer0 1mbstanti al. 

Eve ryth ing urge d un der P oint I upou the ri o·l1t 
of' tho plaint iff to go to the j ury gc11erally

0 

is 
equally app licable up on the conte ntion that , in 
any event , the re was r aised a jury quest ion. 

. '\Vere the rul e he re contended for by the de-
fendant to be generally appli ed ther e could be no 
recovery in most of the cases of tota l loss of 
~·oods, kept for use and not fo r sale , ar isinO' in 
lllSurance, bailmcnt, and conve r sion cases 

0
and 

' 
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the cases cited under Point I, and numerous 
others, were all wrongly decided. 

Where an article is of a kind in general use, 
and kept for use and not for sale, whether it 
be an automobile of a well-known and popular 
1nake, a carriage, a bicycle, a dining room table, 
or wearing apparel, it has· universally been 
recognized that there is, and of necessity must 
be a certain range in the estimation of values 
within which it must be conclusively presum ed it 
is ·within the intelligence of the jury to find thP 
damages with sufficient accuracy for the pur-
poses of justice without calling upon experts f_or 
aid. Otherwise the jury must abdicate its 
proper functions and become a mere registering, 
or averaging, device controlled by the expert. 

Where the issue is as to a part of the damages 
only, and the value of the article after t_he 
damage is done is fixed at zero, and no repairs 
are n1adc, testimony as to the actual value of 
some certain part of the damages is useful only 
for the purpose of establishing a basis for _a 
verdict .for a particular ammint. Such tesb-
n1011y however, is not necessary, and, in many 
cases, would be impossible to obtain. 

Having the make, type, age, and first cost, of 
Plaintiff's car ha vino- its condition before the 

' b t collision and its admitted depreciation at t~ia 
time and its value after the collision havrng ' . 
been established, the jury had all the information 
necessary for a jury determination of some of 
the damao-es and for a deterrnination of some 

b ' ' . tO of the compensation in excess of six cents 
which the plaintiff was fairly and reasonably 
entitled. Beginning with zero value it was ihP 
exclusive province of the jury to estimat~ thP 
damages np to the point at which the trial Judge 
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could say that, as a n1atier of law, a verdict 
would be unsupported by the evidence. Within 
that range. ~here need be no expert testimony 
and the opm10n of the jury was controlling. 

If the testimony, although admissible and 
competent on tho issue of some value (Dantes v. 
J.11 cGann, 98 N. J. L. 55), was insufficient to 
support a verdict for the full value of the car 
the quest ion whether the car did, or did not hav~ 

market value prior to the collision becomes 
~n:elevant an<.l i1nmateri aL rl1here no longer 

crng any controversy over market value and 
no · · l · ' : epairs iav1ng been made, there is no issue 
callrng for export testimony as to value. The 
romme nt of the Court in Sultan v. London Assur-
~iicc Corp ., supra, that "manif estlv chattels in-
Jure<.l t · 11 . ., ' or par rn y destroyed by fire can have no 
market _value, and it would seem equally true 
th~t. th eu value cannot be the subJ' ect of expert 
op ". rnwn is equally pertinent here. 

But that situation does not put the plaintiff ~;! or court. The defendant has admitted lia-
1 ity, th e damages is substantial and one end o-r 

the .s:ale of values has been fL-x:~d, for after the 
rolhs10n tl1e 1 f h ,, va ue o t e car was zero. 

, . ~Vho!e th~re are any facts in a case sus-
Llnnng,. if believed, plain tiff's rig ht of action 
a. que~bon for the jury is presented and 
lhrection ° I: verdict for the defendant woul~l 
}l(:l error . :' (Italics mine.) Ri ebenack v. 

bens, 130 A. 542 ( not officially reported). 
In thi ·t t · . . . s si ua 10n the mentonous question for 

the Jury 1 ] . . 
1 • , me er proper rnstruct10ns from the 

Court, was this: 
"\Yha t amou t · • . n , 111 excess of six cents but not 

cic:e~ ing $375, is a fai~ compensatio~ to the 
P
1 

aintif~ for so 1nuch .of his loss as may be found 
)y the Jnrv O th b · f . · · . n 0 as1s o th e U-'stunony before 
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them. That was the meritorious issue in the 
<;ases cited under Point I and such seems to be 
the universal rule. In fact no case to the con-
trary has been found. 

It is for the jury to estimate such damages, 
the verdict being controlled, but not settled, by 
the Court. If the plaintiff failed to produce suffi-
cient evidence to support a verdict for his entire 
loss that was his fault, as well as his misfortune, 
and he could not complain at the smallness of 
the verdict if not induced by mistake , passion, 
!Prejudice, or partiality. On the other hand, the 
protection of the defendant does not lie in taking 
the case from the jury as to any part of the 
damages, but in an instruction to the jury as to 
their limitations in estimating the damages, and 
in the power of the Court to set aside the verdict 
if, as a matter of law, it is unsupported by tl~e 
evidence. The Court has no right to assume m 
advance that the verdict will be, or must be, 
such only that it would be compelled '' in the 
exercise of a sound legal dis•cretion to set aside 
the verdict.'' 

Thus far the case has been treated as one 
involving ouly the damages to the automobile 
itself. But the plaintiff was entitled to com-
pensation for all the damages naturall y an~ 
l)roximately resulting from defendant's negli-
gence. The collision was upon a highway aucl 
the car so far wrecked that it liad to be hauled 
away. The charge for this service was one 
naturally and proximately incident to defend-
ant's neo-]ig·ence and the plaintiff was entitled 

b ' <l' to reimbursement for . such reasonable expen 1• 

ture as he made for that purpose. 
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The plaintiff testified that he paid five dollars 
to have his car hauled to the Roslyn garage 
(Case, p. 7, 1. 12). This charge was confirmed 
by the testimony of Mallory, the garage pro-
prietor ( Case, p. 11, 1. 18). The tr ial judge 
wholly ignored this testimony, but plaintiff 
contends that the charge for the service rendered 
was not, as a matter of law, unreasonable, and 
if not unreasonable in law it was for the jury. 

The action of the trial judge in taking the case 
from the jury generally was error. 

The action of the trial judge in taking the case 
from the jury as to any part of the damages of 
the plaintiff was error. 

The judgment of the Supreine Court and the 
verdict of the District Court should be set aside, 
anu a venire de nova awarded as to plaintiff's 
damages arising from the destruction of his 
automohiJe. 

Respectfully submitted, 

E. A. MERRILL, 
Attorney for and of Counsel 

with Plain tiff-Appellant. 






