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Employee’s Claim Petition for Compensation.
Employee’s Claim Petition for Compensation.
Form No. 20

NEW JERSEY DEPARTMENT OF LABOR

Workmen’s Compensation Bureau
Trenton, N. J.

Employee’s Claim Petition for Compensation

Thomas A. Ramsey, \
Petitioner, /

vs. \

Matthew Leahey, A%

Respondent. J

Received at Trenton.........c.ccccoevvveecinninieeeeeeeeennnn.
Claim Petition NoO....cccooviiiiiiiiee i,
Petition Prepared March 12th, 1925.

Attorney for Petitioner John Joseph Meehan,
15 Exchange Place, Jersey City, N. J.
(Address)

To the Workmen’s Compensation Bureau of New
Jersey:

The claimant respectfully alleges the follow-

ing facts:
1. What is your name? Thomas A. Ramsey,
2. Where do you live? 35 Essex .Street,
(Street Address)
Jersey City, N. J.
(City or Town)
Sex Male 4. Age 87 5. Married? No.
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Employee’s Claim Petition for Compensation.

6.

10.

11.

12.

13.

14.

15.

16.

17.

By whom were you employed at the time
of the accident? (Give name and business
address) Matthew Leahey,

(Name)
9 Cottage Street, Bayonne, N. J.
(Street Address) (City or Town)

What was the business of your employer?
Boat owner, ship carpenter and caulker.

Bid you give written notice to your em
ployer at the time you were hired, or later,
that the Compensation Law should not ap-
ply to you? No.

Did you receive such notice from your em
ployer? No.

Did your employer have knowledge of your
accident? Yes.

Did you notify your employer of your acci-
dent? Yés.

If so, on what date? Nov. 28, 1924, came
to see petitioner in hospital.

Have you made claim to your employer for
compensation? Yes.

What was your regular occupation, and
what kind of work were you doing at the
time of the accident? Captain of a coal
barge.

When did the accident happen? Nov. 26th,
1924,—11:30 P. M.

(State month, day, year and hour)
Where did the accident happen? «Jersey
Avenue, near Morris Canal Basin.

What was the nature of the accident, and

how did it happen? Was struck by train on
way to barge
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Employee’s Claim Petition for Compensation.

18. On what date were you compelled to stop
work because of the injury? Instantane-

ously

19. On what date were you well enough to work
AZAINT  coeeeiiiiiiie e e e

20. If still disabled, on what date do you think
you will be able to work? Indefinite. 10

21. Give nature of any injury from which you
will recover Left arm taken off.

22. If any permanent injury has resulted, either
amputation or loss of usefulness of any
member, or impairment of any physical or-
gan, explain fully Left arm severed.

23. Were your wages fixed by piece-work?__

24. If so, what was your average weekly wage ?.

25. If wages were fixed by the hour, state rate

per hour......cccc. covveviiiiiiiiiiiiiii, 20

26. Give number of hours in an ordinary work-
ing day 24 hours

27. Give number of days in an ordinary work-
ing week 7 days

28. State the amount of weekly wages Ninety
($90) Dollars per month.

29. How much money have you received from
your employer as compensation (not medical
aid) since your accident? None.

30. Has your employer promised to pay you any
compensation ? No.

31. If so, how much?......

32. Was medical aid required? Yes.

33. Did you receive medical, surgical or liospi-
tal services? Medical and hospital.

* Wd you request your employer to furnish

pitd SerV1CeS? Taken Mediately to hos-
40
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Employee’s Claim Petition for Compensation.

35. Were they furnished?...........c....ccoevuvnnnnnnnn.
36. If so, between what dates?.......ccccceevrnnnnnn.

37. If not, what sum did you expend for medi-
cal, surgical or hospital services? $15.00
for burying arm that was severed.

38. Give name and address of physician and
hospital Dr. Butler and Dr. Bartone, City
Hospital, Jersey City, N. J.

39. What other facts are there which you be-
lieve important? On March 12th, 1925, be-
fore Judge Stahl in the presence of peti-
tioner and respondent’s representatives, an
award was made as follows: Temporary
disability for 12 weeks at $13.33 per week
100% permanent disability for 200 weeks at
$13.33 per week.

40. Are you willing that the Compensation Bu-
reau endeavor to secure compensation for
you, by agreement, before calling for an
official bearing? Yes.

Your Petitioner therefore prays that your
Honorable Bureau will determine the amount of
compensation due to your petitioner from the
said defendant, under the Act entitled “ An Act
prescribing the liability of an employer to make
compensation for injuries received by an em
ployee in the course of the employment, estab-
lishing an elective schedule of compensation and
regulating procedure for the determination of
liability and compensation thereunder,” approved
April 4th, 1911, and the Acts supplemental
thereto and amendatory thereof, and that your
petitioner may be awarded his costs in this pro-
ceeding, and such other or further relief as
may be proper.



Employee’s Claim Petition for Compensation.

And your petitioner will ever pray, etc.

THOMAS A. RAMSEY,
(Petitioner)
35 Essex St., Jersey City, N. J.
(Address)
John Joseph Meehan

State of New Jersey
County of Hudson

Thomas A. Ramsey of full age, being duly
sworn according to law, on hiis oath deposes and
says: That he is the petitioner named in the
foregoing petition; and that he has read the
same and is familiar with the contents thereof;
and that the matters and things therein set forth
are true according to the best of his knowledge
and belief.

THOMAS A. RAMSEY,
(Petitioner)

Subscribed and sworn to before me, this 12th
day of March, 1925, at 15 Exchange Place,

JOHN JOSEPH MEEHAN.

(This affidavit may be sworn to before a

Deputy Commissioner or a Compensation Ref-
eree, or any other person authorized to admin-
ister an oath.)
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Employee’s Claim Petition for Compensation.
TO THE RESPONDENT

The foregoing claim petition has been pre-
sented by the petitioner to the Workmen’s Com-
pensation Bureau for hearing and determination
in accordance with the provisions of the Work-
men’s Compensation Act.

We hereby notify you that unless an answer
shall within ten days after the service of this
notice, be filed in duplicate with the Secretary
of the Bureau, in the State House at Trenton,
the facts alleged in the petition will be deemed
to be admitted and no testimony will be required
from the petitioner to prove such facts.

WORKMEN’S COMPENSATION BUREAU

Secretary.

I, William E. Stubbs, Deputy Commissioner
& Secretary of the Workmen’s Compensation
Bureau, hereby certify the foregoing to be a true
copy of the petition filed in this cause.

W. E. STUBBS.
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Respondent’s Answer to Claim Petition.

Respondent’s Answer to Employee’s Claim
Petition.

Form No. 23

NEW JERSEY DEPARTMENT OF LABOR

Workmen’s Compensation Bureau lo
Trenton, N. J.

Respondent’s Answer to Employee’s Claim

Petition
Thomas A Ramsey, Clalm
Petitioner,  Petition
vs. No. 3748.
Matthew Leahey, ApI'll 14th’ 20
Respondent. 1925.
Attorney for Respondent...........ccccococoviviviiiiinnnnnen.
(Address)

In answer to Claim Petition filed in this cause:

1. What is the petitioner’s name? Thomas A.
Ramsey,
2. Where does he reside? 35 Essex Street, 30
(Street Address)
Jersey City, N. J.
(City or Town)
6. Was the petitioner in your employ at the
time of the accident? Yes.
7. State your business Marine Transportation.
8 Did you receive written notice from the
Petitioner at the time of hiring, or later,

that the Compensation Law was not to apply

to him? No.
40
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Respondent’s Answer to Claim Petition.

9.
10.

11.

12.
13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

Did you give such notice to him? No.
When did you first have knowledge of this
accident? Nov. 27, 1924.

Did you receive notice of this accident from
the Petitioner? No.

If so, on what date? XXX

Has any claim for compensation been made?
Yes.
What was the Petitioner’s regular occupa-
tion, and what kind of work was he doing at
the time of the accident? Barge Captain,
was not working at time of accident.
When did the accident happen? November
27, 1924.

(State month, day, year and hour)
Where did the accident happen? On tracks
of Jersey Central Railroad, on Jersey Ave-
nue, J. C.
What was the nature of the accident, and
how did it happen? Petitioner was crossing
railroad tracks and was struck by a train
On what date was the petitioner compelled
to stop work because of the injury? Now.
27, 1924.
On what day was the injured well enough
to work again? Eeb. 19th, 1925.
If still disabled, on what date do you esti-
mate he will be able to work? X X X X
Give your understanding of the nature of
any injury from which he should recover?..
Give your understanding of any permanent
injury which has resulted, either amputa-
tion or loss of usefulness of any member or
impairment of any physical organ. Explain
fully. Amputation of left arm.
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Respondent’s Answer to Claim Petition.

23.
4.

25.

3L
32.

35.

37.

39.

Were the wages fixed by piece-work?..........
If so, what was the average weekly wage
of the Injured?.........cccooeeviiiiiiiiiiiiiiiieiiiine,
If wages were fixed by the hour, state rate
PEr M OUT oo o e
Give number of hours in an ordinary work-
INE dAY  ceeeieieeieeeeeeeeeee e
Give number of days in an ordinary work-

State the amount of weekly wages. $80.00
monthly.

How much money have you paid the injured
as compensation (not including medical aid)
since the accident? 1"one.

Have you promised to pay compensation?
No.

If so, how much? X X X X

Was medical aid required? Yes.

Were you requested to supply the necessary
medical service required by law? No.

Did you furnish this service? No.

If so, between what dates?.......ccccccvvvunnnnnn.
If not, give reason for failure to do so. As
accident did not happen at place of employ-
ment Petitioner was taken to Hospital be-
fore T had knowledge of his injuries.

Give name of physician and hospital ren-
dering service at your direction.................
What other facts are there which you be-
lieve important? If you deny that compen-
sation is payable in this case, explain fully
your reasons for this conclusion. As Cap-
tain of a vessel this Petitioner was engaged
m a maritime pursuit and it is the Re-
spondent s contention that his only recovery
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Respondent’s Answer to Claim Petition.

lies in the Federal Courts, the State Courts
have no jurisdiction. Furthermore, the
Petitioner at the time he sustained his in-
juries was not engaged in his employer’s
interests, it was purely a personal errand
2Y2 miles away from the barge. Respond-
ent contends that this accident did not
arise out of and in the course of his em
ployment as the Petitioner had left the
barge about several hours prior to the acci-
dent.

(Respondent)

(Address)

I, William E. Stubbs, Deputy Commissioner
& Secretary of the Workmen’s Compensation
Bureau, hereby certify the foregoing to be a
true copy of the answer filed in this cause.

W. E. STUBBS.
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Finding of Fact, Determinations <b Rule.

Finding of Fact; Determinations and Rule for
Judgment.

On Petition
for Com-
pensation.

Finding of
Fact; De-
VS. terminations
and Rule for
Matthew Leahey. Judgment.

Respondent. Claim

Petition
#3748.

A petition having been filed in the above-
stated cause, praying for the compensation to
which the petitioner may be entitled by virtue
of the terms and provisions of an act of the
Legislature of the State of New Jersey entitled
An Act prescribing the liability of an employer
to make compensation for injuries received by
an employee in the course of employment, estab-
lishing an elective schedule of compensation and
regulating procedure for the determinations of
liability and compensation thereunder,’”’ ap-
proved April 4th, 1911, with several acts
amendatory thereof and supplemental thereto,
an a time and place of hearing having been
xe and it appearing to the Commissioner that

e said petition and order fixing the time and
p ace of hearing have been duly served upon

e respondent and the petitioner and respond-
1@@" u,ng appeared On the 5th day of June,
r 1> beiore Deputy Commissioner Charles E.
°rbm, at the Workmen’s Compensation Bureau

10

30
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Finding of Fact; Determinations & Rule.

Chambers, 571 Jersey avenue, Jersey City, N. dJ,,
the petitioner by John J. Meehan and the re-
spondent by Charles Kerrigan, and the Commis-
sioner having heard testimony adduced on be-
half of each of the respective parties and briefs
having been submitted;

I do find and determine from the evidence as
follows;

First: 'That the petitioner, Thomas Ramsey,
was on the 26th day of November, 1924, in the
employ of the respondent, Matthew Leahey.

Secona: That the said Thomas Ramsey re-
ceived for his services, wages at the rate of
$80.00 a month.

Thira: That the saild Thomas Ramsey on
the 26th day of November, 1924, sustained per-
sonal injuries and the loss of his left arm as
result of an accident, which accident arose out
of and in the course of the petitioner’s employ-
ment and said employment was subject to Sec-
tion 2, Chapter 95 of the Laws of 1911, known
as the Workmen’s Compensation Act.

Fourth : That the respondent has had actual
knowledge of the occurrence of said accident.

Fifth: That the accident arose out of and in
the course of his employment.

Sixth: That the New Jersey Compensation
Act applied to the case and the motion for dis-
missal on the ground of lack of jurisdiction, must
be denied.

Seventh: That the New Jersey Compensa-
tion Court has jurisdiction and that the case is
not one for admiralty jurisdiction.

Eighth : That as result the petitioner lost

40 his left arm which caused a temporary disability
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Finding of Fact; Determinations & Rule.

for a period of twelve weeks from November
26th, 1924, and permanent disability, total loss
of arm, for a period of two hundred weeks at
the rate of $12.30 per week.

Ninth: 1 find, therefore, that the petitioner
is entitled to temporary disability compensation
for a period of twelve weeks and permanent
disability compensation for a period of two hun-
dred weeks at the rate of $12.30 per week.

Tenth: 1 further find that the petitioner’s

attorney, John Joseph Meehan, is entitled to a.

counsel fee which is fixed in the sum of two hun-
dred ($200) dollars, to be paid by the respond-
ent.

It Is, Therefore, on this 24th day of August,
1925, Ordere d, that judgment final be entered in
favor of the petitioner, Thomas Ramsey, and
against the respondent, Matthew Leahey, in the
sum of twelve dollars and thirty cents ($12.30) a
week for a period of twelve weeks for temporary
disability and two hundred weeks for permanent
disability, to be paid from the date of the acci-
dent, and in addition thereto, a counsel fee of
two hundred dollars ($200), to be paid to John
Joseph Meehan, attorney for the petitioner.

CHARLES E. CORBIN,
Deputy Commissioner.

20

30

40
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Notice of Appeal.

NEW JERSEY DEPARTMENT OF LABOR.

Workmen's Compensation Bureau.

Jersey City, N. J.

Thomas A. Ramsey,

Petitioner, On  Petition,
etc.
vs. .
Notice of
Matthew Leahey, Appeal
Respondent.

To William E. Stubbs, secretary, Trenton, N. J.
To Clerk of Common Pleas, Hudson County.

To John Joseph Meehan, 15 Exchange Place,
Jersey City, N. J., attorney for petitioner.

Please Take Notice, that the respondent,
Matthew Leahey, does appeal from the judgment
of the Workmen's Compensation Bureau of the
State of New Jersey in the above cause, to the
Hudson County Court of Common Pleas.

Said judgment and the determination of the
facts thereon, dated August 24, 1925, and signed
by Charles E. Corbin, Deputy Commissioner of
Compensation, and the effect of said judgment
is to make an award against the respondent and
the respondent appeals from the whole of said
award, on the ground to wit:

1. That the accident did not arise out of or
in the course of employment.

2. That the time of alleged accident the peti-
tioner was engaged in maritime pursuit and



Order.

therefore the Workmen’s Compensation Court
was without jurisdiction to entertain the cause.

BARENT L. VISSCHER,
Attorney for Respondent-Appellant.

JOSEPH C. PAUL,
Of Counsel.

Order.

HUDSON COUNTY COURT OF COMMON
PLEAS.

Thomas A Ramsey,
Petitioner-Appellee,
On Appeal.

vs.
Order.

Matthew Leahey,

Respondent-Appellant.

This matter being heard before the Court, on
oral argument, in the presence of John Joseph
Meehan and Barent L. Visscher, attorneys for
the respective parties, and the Court having con-
sidered the subject matter of the appeal,

It Is, on this 16th day of dJanuary, 1926,
Orderea, that the award to Thomas A. Ramsey,
the appellee herein and petitioner below, made in
favor of the said appellee herein and petitioner
below, and against Matthew Leahey, appellant
herein and respondent below, by Charles E.

orbin, Deputy Commissioner of Compensation,
Rowing temporary disability for a period of
welve weeks and permanent disability for a
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Order.

period of two hundred weeks, at the rate of
twelve dollars and thirty cents ($12.30) per
week, and a counsel fee of two hundred ($200)
dollars to be paid to John Joseph Meehan, attor-
ney for the petitioner, be and the same is hereby
affirmed.

And It Is Further Ordereca, that John Joseph
Meehan, counsel for the appellee herein and peti-
tioner below, be awarded the sum of three hun-
dred dollars as counsel fee, in addition to the
$200 allowed by the Compensation Court, to-
gether with costs.

CHARLES M. EGAN,
Judge of the Hudson County
Court of Common Pleas.
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Writ of Certiorari.

Writ of Certiorari.

Filed January , 192G

New dJersey, ss.
The. State of New dJersey to the
Court of Common Pleas in and for
(seal) the County of Hudson, and John J.
McGovern, Clerk of the said Court,
Greeting:

We being willing for certain reasons to be
certified of and concerning a certain determina-
tion and judgment rendered on the 16th day of
January, 1926, by the Honorable Charles M.
Egan, Judge of the said Court of Common Pleas,
in and for the said County of Hudson, in a cer-
tain proceeding brought on behalf of Thomas
A. Ramsey, petitioner, against Matthew Leahey,
respondent, for the determination and recovery
of compensation under an Act of the Legislature
of the State of New Jersey, entitled “ An Act
prescribing the liability of an employer to make
compensation for injuries received by an em-
ployee in the course of employment, establishing
an elective schedule of compensation and regu-
lating procedure for the determination of liabil-
ity and compensation thereunder,’” approved

pril 4, 1911, and the acts amendatory thereof
and supplemental thereto, we command you, the
said Court of Common Pleas in and for the
County of Hudson and John J. McGovern, Clerk
of the said Court, that the said determination
an judgment, together with a transcript of the
evidence and all proceedings for the making of

e same and all things touching and concerning

thm Same\ as fullJ and entirely as before you
y remain, or are in your custody and control,

on
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Writ of Certiorari.

you do certify and send, together with this writ,
to our Justices of our Supreme Court of Judica-
ture at Trenton, on the 4th day of March, 1926
that therein may be caused to he done what of
right and according to law ought to be done.
Witness, the Honorable William S. Gunmebe,
10 Chief Justice of our said Supreme Court at
Trenton, this 25th day of February, 1926.

EDWARD J. KELLEHER,
Clerk.

Barent Visscher,

Atty. for Prosecutor.

Joseph C.Paul,
Of Counsel for Prosecutor.

20 This writ allowed. Let it be sealed.
February 18, 1926.

JAMES F. MINTURN,
J. 8. C

30

40
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Reasons.

Reasons.

NEW JERSEY SUPREME COURT.

Thomas A. Ramsey,

Petitioner-
Defendant in Certiorari, On
US. Certiorari.
Matthew Leahey, Reasons.
Respondent-

Prosecutor in Certiorari.

The prosecutor presents the following reasons
for setting aside the determination and judg-
ment brought before this Honorable Court by the
writ of certiorari in the above-entitled cause:

First: That the accident did not arise out of
and in the course of employment.

Second: Because the findings of the Court of
~ommon Pleas is unsupported by any legal evi-

Third. Because the said determination and
ju gment aie in divers other respects irregular,
unjust, illegal and oppressive to the prosecutor.

barent 1. visscher,

Attorney for Prosecutor.

JOSEPH C. PAUL,
Of Counsel.

10

20

30

40



10

20

30

40

20

Return to Writ.
Return.

State of New dJersey.

County of Hudson.

I, chartes” M. Egan, Judge of the Court of
Common Pleas in and for Hudson County, do
hereby certify and return to the Supreme Court
of Judicature of the State of New Jersey the
proceedings, had before Hon. Charles E. Corbin,
Deputy Commissioner, New Jersey Department
of Labor, Workmen’s Compensation Bureau,
and the proceedings had before the Court of
Common Pleas in appeal and the order dismiss-
ing the appeal and all things touching and con-
cerning the same as by the within writ to me
directed, I am commanded.

W itness W hereof, I haVe hereunto Set Irly
hand and the seal of the said Court at Jersey
City, N. J., this 1st day of March, 1926.

CHARLES M. EGAN,
Judge of the Court of Common Pleas
of Hudson County.



Discussion.

NEW JERSEY DEPARTMENT OF LABOR.

Workmen’s Compensation Bureau.

Jersey City, Hudson County Dist.

Thomas Ramsey,

Petitioner,
US.

Matthew Leahey,

Respondent.

Transcript of stenographic notes of testimony
taken in the above-entitled matter before Hon.
Charles E. Corbin, Deputy Compensation Com-
missioner, at the Department of Labor Building,
571 Jersey avenue, Jersey City, New Jersey, on
the 5th day of June, A. D. 1925, at 11:20 A. M.

Appearances:
dJ. J. Meehan, Esq. (Sullivan & Meehan, Esqgs.),
for the petitioner.

Charles F. Kerrigan, Jr., for the respondent.

The Court: Can you reach any stipulation on
the facts? You can admit the accident, can’t
you?

Mr. Kerrigan: Yes, sir.

(Discussion as to stipulation.)

The Court: It is stipulated and agreed by and
between the attorneys for the petitioner and
respondent that the petitioner, Thomas Ramsey,
vas working on November 26th for the respond-
ent, and that his wages—

Mr. Meehan: There is a dispute on the wages.

‘e claims eighty dollars a month and we claim
ninety dollars.
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Discussion.

(Further discussion between counsel.)

The Court: (Continuing the stipulation.)
—that his wages were eighty dollars a month.
That he suffered an accident which resulted in
the loss of the left arm. That he suffered tem-
porary disability for twelve weeks at the rate of
$12.30 per week; permanent disability, total loss
of the left arm, or two hundred weeks, at the
rate of $12.30 per week.

That the question at issue is whether the peti-
tioner suffered this accident arising out of and
in the course of his employment, and also the
question of jurisdiction.

Mr. Kerrigan:11 move that the case be dis-
missed upon the ground that this Court has no
jurisdiction, this man being the captain of a ves-
sel, which would bring it into the Federal courts,
this being purely an admiralty case.

Mr. Meehan: 1 wish to object to that motion
on the ground that the man was employed here
in a sort of two-fold capacity as captain and
longshoreman. 1 can give you numerous cases
on the fact where a man is hurt while engaged
in a pursuit which is incidental to the employ-
ment, as this was (he left the barge in order to
get provisions, as provided in his contract of
employment), that while he was on the land the
provisions of his contract permitted him to work
on the land, and this would do away with the
maritime contract. There have been numerous
cases on that. The authorities hold a barge cap-
tain is like a longshoreman, where he has two-
fold duties to perform, one on the boat and one
on land. In this case he is hurt on the property
of New Jersey, and it comes within this Court.
I think there is a case that Judge Stahl has on

40 that point.
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Discussion.

The Court: I am not prepared to pass on
the law today. I haven’t had the opportunity to
cover the law on that. Is that the only fact you
really question in this case?

Mr. Kerrigan: Yes, and there is the issue of
arising out of and in the course of his employ-
ment.

The Court: Can’t you submit a stipulation on
the case and submit briefs on it?

Mr. Kerrigan: In regard to the jurisdiction?

The Court: On the whole case.

Mr. Kerrigan: 1 think we might, but I think
this man is unquestionably the captain of a ves-
sel. I don’t think there is any question in any-
one’s mind but that if he is the captain of a
vessel, that is purely a maritime occupation.

The Court: The only question is he was not
on board ship. Whether that throws him out of
the jurisdiction or not, I am not prepared to say.

Mr. Kerrigan: 1 have a case here, federally
reported, 241, although it is not exactly parallel,
I think it has some bearing on it.

The Court: I am not in any position to pass
on that without looking up the law. My thought
was you submit briefs on it.

(Further discussion.)

Mr. Kerrigan: Mr. Ramsey is here. 1 would
like to get his testimony.

The Court: Then, suppose we put him on

and then submit briefs on the question of juris-
diction.

jo»
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Thomas Ramsey, direct.
THOMAS RAMSEY, the petitioner, sworn.
Direct examination by Mr. Meehan.

Q Mr. Ramsey, where do yon live? A At
the present time I live at 30 Morris street.

Q Yon were employed by Matthew Leahey
on November 26, 1924? A Yes, sir.

Q How long have you been working for
Matthew Leahey? A I been working for him
since about the sixth or seventh of September. I
forget the exact date.

Q What was your title, or contract of em
ployment, if any? A What was my title on
there?

Q Yes. A Captain of a coal barge.

Q What were your duties as such? A Look
after and take care of the boat, and see she was
loaded and unloaded properly, and take care of
the lighting, and so forth.

Q How many hours a day did you work? A
Twenty-four, when necessary.

Q Twenty-four hours. Did you have any
cause to go off your boat at any time? A 1 had
to go off the boat for to get provisions and to
get clean clothes.

Q Your employer knew that you had to go
off? A Knew and authorized me to go off.

Q It was customary for you to off the boat
and to obtain provisions, and then to bring the
provisions back on the boat; is that right? A
Yes, sir; not only me, but all other boat captains.

Mr. Kerrigan: 1 object to that»

The Court: That is not responsive. Strike
out the answer.

Mr. Meehan: That is, just strike out the
last part, not the first part?
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Thomas Ramsey, direct.
The Court: Yes.

Q You have a room on the barge? A Yes,
SIT.

Q You tell the Court, briefly now, just how
the accident took place. First, what you did prior
to the accident, and just right up to the time of
the accident. A I left my boat to go and get
provisions, and came over to Jersey City. 1
trade in the A. & P. on Washington street, and I
went there and got what I wanted there, and
then I had a friend living within—I had to pass
within a block of his house, and I went there
and spent two or three hours visiting with him
and his mother. I left there and came up Grand
street to Jersey avenue, and went down Jersey
avenue. I got down there, almost to the barge.
There was a train backing in across the street.
I went to go around the locomotive. When I
struck the train there was only one car between
me and the locomotive. I went to go around the
locomotive, not to detain me, and my overcoat
caught on the switch and ‘threw me under the
locomotive.

Q You were on your way back to the barge
then? A 1 was on my way back to the barge
then.

Q It was your duty to take care of any mat-
ters pertaining to your barge for the period of
g;enty-four hours a day; is that right? A Yes,*

Q You say you bought the provisions at ai
A & P. store? A Yes, sir.

Q For yourself? A Yes, sir.
T~ fien you brought the provisions back? I

7*7 T Prisions with me. I had them in nr
hand when I fell and was hurt.
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Thomas Ramsey, direct.

Q What was the work done on this barge? A
What was the work? What my dnty comprised
of?

Q No, what was the captain of the barge’s
duties with reference to the work that went on
there? A Well, as I told yon before, I had to
look after the boat, take care of the lights, see
she as loaded and unloaded properly. Place her
in tow, when she was to be towed, properly.

Q Is that barge under the Custom House
rules? A Not while I was on her. I never seen

any Custom House papers while I was there.
Never signed any.

Q No Custom House papers? A No Custom
House papers on that boat.

Mr. Kerrigan: 1 object to that. It has
no bearing on the case.

Mr. Meehan: It has a bearing for this
reason: It is liable to go into interstate
commerce—

The Court: If it is liable to go into inter-
state commerce, I am not interested in that.

Mr. Meehan: 1 want to do away with
that; all of that.

Mr. Kerrigan: 1 don’t think he is qual-
ified to say whether it was under Custom
House rules or not.

Mr. Meehan: All right; I will consent to
strike it out, then.

Q Your employer, Matthew Leahey, knew that
you had to go off the boat for provisions, didnt
he? A He certainly did know that I had to go

oft
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Thomas Ramsey, cross.

Q Did you do it regularly, as a matter of
custom? A Done it twice or three times a week,
went off the vessel.

Q Matthew Leahey, your employer, knew it?
A Yes, sir.

Q Did he acquiesce at any time with your
making on occasional visit to a friend’s house?
A Certainly. Nearly every time I went over
there I go and stay with him, if it was only ten
or fifteen minutes.

Q Your employer knew that? A Yes, sir.

Q And it was the custom? A And it was
the custom.

Q Did you sleep on the boat? A Yes, sir.

Q Outside of the incidental occasion' of going
off for provisions, your duty was on the boat
for twenty-four hours? A Yes, sir.

Mr. Meehan: That’s all.

Cross examination by Mr. Kerrigan.

Q Did you ever have any time off, Mr. Ram-
sey, that you could use as you saw fit? A Sir?
Q Did you ever have any time off, that you
could use as you saw fit? A The only time was
when the boat would be lying up, they wouldn’t

want to use it. That is the only time, when the
boat would be lying up.

A A CUd y°U do “Ust as you Please, leave
e boat or stay on 1t, go anywhere you wanted?

o t* _ She WaS loading’ 1 had tO stay there.
M the boat was unloaded, in ship-shape
condition, could you leave the boat and do any-
mg you wanted? A I could, Mr. Leahey
knowing that I went off.
Q On the night of this accident, what time
did you leave the boat? A Well, I left the boat
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Thomas Ramsey, cross.

about five minutes before the whistle blew there,
at a quarter-past four.

Q In other words, you left the boat at ten
minutes past four, heh? A What is that?

Q In other words, you left the boat at ten
minutes past four? A At ten minutes past four
I left the boat.

Q In the afternoon? A In the evening; yes.

Q You went to get some provisions? A Yes,
sir.

Q Did you pay for those or did Mr. Leahey
pay for those? A 1 paid for them.

Q What time did you get the provisions? A
I got the provisions between five and six o’clock.

Q How far from the boat was the place
where you went to get provisions? A 1 don’t
know exactly the distance, but it was on Wash-
ington street, between Morris and Essex.

Q How long did it take you to go from the
barge to this place on Washington street, between
Morris and Essex? A About an hour, ordinary
walking.

Q You went straight from the barge to there?
A Yes, sir.

Q Bought the provisions and paid for them
Then what did you do? A After I got the pro-
visions I went just about a block further down
on Morris street to visit this friend and his
mother.

Q Went a block further away from the barge
then, after you got the provisions? A Yes, s

Q What time did you arrive at the friend’s
house? A 1 didn’t look at the time, but it was
about six o’clock.

Q What time? A About six o’clock in the

evening.
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Thomas Ramsey, cross.

Q How long did you stay there? A 1 stayed
there until a little after eleven.

Q You stayed there until a little after eleven.
Then what did you do? A 1 went direct—
started to go direct to the boat, and on my way
I was hurt, on Jersey avenue.

Q Did you have any work to do on the boat
that night? A I didn’t, any more than look
around and see that things were all right, before
I went to bed.

Q Was it necessary for you to go back to the
boat that night? A It was necessary for me

to go back to the boat that night to see the boat
was all right. I didn’t know but what some tug

from below would come and take her out, and
she wouldn’t be properly tied up. It wouldn’t
be the safe way. It wouldn’t be my duty.

Q It was your duty then— A It was mv
duty to go back to the boat.

Q That is the only reason you did go back
that night, because you felt it was your dutv”
A That is the only reason.

Q Did Mr. Leahey, your employer, know you
were going to a friend’s house to stay there
approximately live hours that night?

knew.

Mr. Kerrigan: That is permissible on
cross examination. He testified on direct

that Mr. Leahey always knew when he left
the boat.

A I (prlnn 1rc4-Ze~ i i

pardor

Mr. Meehan: 1 object to what Mr. Leahe?}
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Thomas Ramsey, cross.

Q Did Mr. Leahey know this night you were
going to a friend’s house and stay about five
hours? A He did not.

Q Did he know anything about what you were
doing that evening? A He knew that I was
going for provisions; so did his son.

Q Did he have any idea how long it would
take you to get the provisions? A 1 dont
now whether he ever formed any idea, or not.

Q Did it ordinarily take you from ten min-
utes past four in the afternoon to about eleven
that night to get provisions for your meals? A
I said I visited at my friend’s house from about
six to a few minutes after eleven.

Q Please answer the question.

(Question repeated by the reporter.)

A No, it didn’t take me all that time to get pro-
visions.

Q How long did it generally take you to get
provisions, after you left the barge? A If 1
went right over to that A. & P. store and got the
provisions and went right back, I couldn’t do
it short of two hours and fifteen or twenty min-
utes.

Q Did Mr. Leahey have any idea you were
going to take seven hours that night? A He did
not, nor he wouldn’t have cared if I had.

Mr. Kerrigan: 1 object to the last part
and ask it be stricken out as not responsive.

Mr. Meehan: It is directly responsive, I
think.

The Court: Strike out the last part.

Q Is there any other way of your going back

40 to the barge except the way you took that night.
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Thomas Ramsey, cross.

A There was no way of my going back to the
barge—

Mr. Meehan: 1 object as immaterial, “ Is
there any other way of going back to the
barge that night?” There might be a million
ways back.

The Court: I will allow the question.

(Question repeated by the reporter.)

i

A There was another way to go, but I would
have to cross the Central Railroad tracks. I
couldn’t get to the boat without crossing the Cen-
tral Railroad tracks.

Q Rid you return to the barge by the same
route as you left it? A I was returning the
same way as I went when I left it.

Mr. Kerrigan: That’s all.
Mr. Meehan: That’s all.

The Court: That is all the testimony to
he produced. Both sides will submit briefs
on the legal questions.

(Discussion between cotinsel.)

(Testimony closed.)

I hereby certify that the foregoing is a
true and correct transcript of the testimony
taken in the above-entitled matter before
Hon. Charles E. Corbin, at the time, place
and date hereinbefore set forth.

Court Reporter.
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Opinionmof Supreme Court.

OPINION OF SUPREME COURT.
Filed July 14, 1926.

NEW JERSEY SUPREME COURT.
No. 236, May Term, 1926.

Thomas A. Ramsey,
Petitioner,

Defendant in Certiorari,
vs.

Matthew Leahey,
Respondent-Prosecutor.

Submitted May 4, 1926; decided July , 1926.

Petitioner, captain of a coal barge, was re-
quired by the conditions of his employment to
supply his own food, and to that end it was
necessary that he should leave the barge, where
his duty was continuous, and go ashore to buy
such food. On the occasion in question, he had
gone ashore for this purpose and while return-
ing to the barge by the usual route was injured
at a railroad crossing. Held, that the Trial
Court was justified in finding that the accident
arose out of and in the course of the employ-
ment.

Certiorari to Hudson County Court of Com-
mon Pleas.

Before Justices Parker, Black and Campbell.

For the prosecutor-respondent, Joseph C.
Paul

For the petitioner, John J. Meehan.
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Opinion of Supreme Court.

The opinion of the Court was delivered by
Parker, J.

This is a workmen’s compensation case in-
volving the usual question whether the accident
arose out of and in the course of the employ-
ment. The petitioner was employed by defend-
ant as captain of a coal barge, which at the time
of the accident was tied up in the Washington
street basin at Jersey. City. He lived on the
barge, and testified that his tour of duty was
continuous, for the whole twenty-four hours
when necessary; that he had to supply himself
with food, which he was accustomed, with the
knowledge and consent of his employer, to pur-
chase on shore and bring back to the boat. On
the night of the accident he went ashore for this
PurPose>bough! his food, and on the way back
stopped to visit a friend for two or three hours,
after which he resumed his journey to the boat
by the ordinary and usual route, and on the way
was injured by an engine at a railroad crossing.

Three points are stated in the brief for prose-
cutor, but they all amount to this, that there was
no evidence to support a finding that the acci-
dent arose out of and in the course of the em
ployment. We think, however, that there was
such evidence; that the accident arose in the
course of the employment, because petitioner
was doing something necessarily involved in the
contract of service; he was obliged to live on his
boat and be on hand, generally, all the time. He
must have food; it was not brought to him, s
he must needs go and get it. This was an im
plied obligation of his contract of service; o
that in going out to buy food, buying it, and re-
turning, he was, as the bureau might find, stil
in the course of his employment.



35

Opinion of Supreme Court.

A finding that the accident arose out of the
employment was also legitimate. The case is not
like Hulley v. Moosbrugger, 88 N. J. L. 161, in
which the servant was injured by a skylarking
companion. It is closely similar to Zabriskie v.
Erie R. R. Co., 86 Id. 266, in which the servant
for need of responding to a call of nature was
obliged to cross a street, and was injured in so
doing. We see no substantial difference between
being accustomed, with the employer’s knowl-
edge and consent, to leave the place of work to
visit a convenience, and being accustomed with
like consent, to go out to buy food. And in that
case, as in this, the injury was inflicted by an
outside agency.

The English cases look somewhat the other
way, but they construe the law strictly, and we
have been rather more liberal in this State. Ter-
lecki v. Strauss, 8 N. J. L. 454, 86 Id. 708, is on
similar lines, though not so close on the facts.
The opinion of the Supreme Court in Steers v.
Dunnewald may seem to the contrary of the
views above expressed; but in affirming the
judgment, 89 Id. 601, the Court of Errors and
Appeals refused to adopt the opinion, and placed
its affirmance on an entirely different ground.

We think the findings of fact as to the
connection of the accident with the employment

were justified, and the judgment will accordingly
be affirmed.

It is proper to add that the question discussed
by the Court of Errors and Appeals in the re-
cent case of March v. Vulcan Iron Works, 4 Adv.
222, 132 Atl. 89, has not been raised in the case

at bar and therefore has not been considered by
us.
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Order of Affirmance of Judgment.

ORDER OF AFFIRMANCE OF JUDGMENT.

NEW JERSEY SUPREME COURT.

Tho mas A. Ramsey,

Petitioner, On Cortiorari
Defendant in Certiorari, n Certiorart.
Order of
vs. :
Affirmance
Matthew Leahey, Of Ji L it

Respondent,
Prosecutor in Certiorari.

This case having been duly argued at the May
Term, 1926, of this Court, by Barent L. Vis-
schei, attorney for respondent-prosecutor in
certiorari, and Joseph C. Paul, of counsel, axd
John Joseph Meehan, attorney for petitioner-
defendant in certiorari, and Thomas F. Meehan,
of counsel, and the Court having considered the
same and finding no error in the order and judg-
ment of Charles M. Egan, Judge of the Hudson
County Court of Common Pleas,

It Is, thereupon, Ordered and Adjudged, that
the order and judgment of Charles M. Egan,
Judge of the Hudson County Court of Common
Pleas, made the 16th day of January, 1926, re
moved by writ of certiorari in this cause, be
affirmed, and that the record be remitted to the
Hudson County Court of Common Pleas to be
proceeded with in accordance with this judgment
and the practice in such case made and provided.

Dated July 23, 1926.
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Order of Affirmance of Judgment.

Entered July 24, 1926,
On motion of

JOHN JOSEPH MEEHAN,
Attorney for Petitioner-
Defendant in Certiorari.

THOMAS F. MEEHAN, 10
Of Counsel.
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Notice of Appeal.

NOTICE OF APPEAL.

NEW JERSEY SUPREME COURT.

Tho mas A. Ramsey,

Petitioner,
10 Defendant in Certiorari, On Appeal.
vs. Notice of
of Appeal.

Matthew Leahey,
Respondent-Prosecutor.

To John J. Meehan, Esq., attorney of petitioner-
defendant in certiorari, 15 Exchange Place,
Jersey City, N. J.

20 Sir:
Take Notice, that the respondent-prosecutor,

Matthew Leahey, appeals to the New dJersey
Court of Errors and Appeals, court of last re-
sort of all causes in New Jersey, from the whole
of the judgment entered in this cause in the New
Jersey Supreme Court.

Dated, August 4, 1926.
Yours, etc.,

BARENT VISSCHER,
Attorney of Respondent-Prosecutor.

an

Joseph C. Paul,
Of Counsel.

Service of the within notice of appeal is here-
by acknowledged this 12th day of August, 196

JOHN J. MEEHAN,
Atty. for Petitioner-Defendant in Certiorari.
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Ground of Appeal.

GROUND OF APPEAL.

NEW JERSEY COURT OF ERRORS AND

APPEALS.
Tho mas A Ramsey, I
Petitioner, 1 19
Defendant in Certiorari, I Appeal*
Us ) Reasons on

1 ¢ Appeal.
Matthew Leahey, 1
Respondent-Prosecutor, /

The respondent-proseentor writes the following
ground upon appeal from the New Jersey Su-
preme Court to the New Jersey Court of Errors
and Appeals in the above-entitled matter: 20

1. That the New Jersey Supreme Court af-
firmed the judgment of the Hudson County
Court of Common Pleas in the above-entitled
cause, although there was error in so doing.

Dated, August 4, 1926.

BARENT VISSCHER,
Attorney of Respondent-Prosecutor.

Joseph C. Paul, 30
Of Counsel.

Service of the within reasons on appeal is
ereby acknowledged this 12th day of August,
1926.

JOHN J. MEEHAN,
Attorney of Petitioner-Deft, in Certiorari.
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pm Kw ijj of (étm$ and appeals.

Thomas A. Ramsey,

Petitioner,
Defendant in Certiorari, On Certiorari.
Respondent,
YS. » On Appeal from

Supreme Court.

Matthew J. Leahy,
Respondent,
Prosecutor in Certiorari,

Appellant.

BRIEF ON BEHALF OF APPELLANT.

The Supreme Court, on writ of certiorari, af-
firmed a judgment of the Hudson Common Pleas,
which had previously affirmed a determination and
order of the Compensation Bureau allowing com-
pensation to Thomas A. Ramsey in the sum of
$2,607.60 and a counsel fee of $500.

Thomas A. Ramsey was employed as a captain
of a coal barge owned by Matthew Leahy. Ram-
sey’s duties were to look after and take care of the
barge, see that she was loaded and unloaded prop-
erly and attend to the lighting. He testified that
his working hours were “twenty-four when neces-
sary” (S. of C., p. 24, lines 10-24). He went off
the barge at times to get provisions and to get clean
clothes. He said that he traded at an Atlantic &
Pacific store on Washington Street, Jersey City,
about one hour’s walk from the barge. About 4



2

o’clock in the afternoon of November 26,1924, Ram-
sey left the barge to get provisions (S. of C, p. 28
lines 10-25). He had a friend living a block further
away from the barge than the location of the
grocery store, and after buying provisions, he went
to this friend’s house and stayed until near mid-
night (S. of C., p. 28, line 36). On his way back
to the barge when he arrived at the railroad cross-
ing in Jersey Avenue, a train was backing across
the street He says he went to go around the loco-
motive, caught his overcoat on a switch and was
thrown under the locomotive and injured (S. of C,
p. 25, lines 18-27). He testified that he bought the
provisions for himself (S. of C., p. 25, lines 35-37).
He left the boat at about ten minutes after four in
the afternoon (S. of C., p. 28, line 10) and stayed
with his friend until a little after eleven at night
(S. of C,, p. 29, lines 1-2). He, himself, personally
paid for the provisions that he bought (S. of C,, p.
28, lines 13-14). It appears that while Mr. Leahy
knew that Ramsey was going to get provisions, he
did not know that he was going to a friend’s house
to stay for about five hours (S. of C., p. 30, lines
1-9). It nowhere appears that his employer sent
or directed him to go for provisions. No part of
his duties to his employer required him to be any-
where except on the boat, and while his tour of
duty was twenty-four hours, he had previously left
the boat on occasions for the purpose of getting
provisions.

The appeal is taken upon three grounds: first,
that the accident did not arise out of and in the
course of employment; second, because the findings
of the Court of Common Pleas is unsupported by
any legal evidence; third, because the said deter-
mination and judgment are in divers other respects
irregular, injurious, illegal and oppressive to the
prosecutor below.



POINT 1.

The accident complained of did not
arise ont of and in the course of employ-
ment.

The accident in which Ramsey received his in-
juries was not an accident connected with his em-
ployment, incidental to his employment, nor one in
any way due to the nature or character of his
employment, but an accident which might as easily
have occurred to a member of the public as to the
petitioner. The accident was not sustained in the
course of Ramsey’s employment, but was sustained
during a time when he had stepped out of his em-
ployment.

A leading case in this jurisdiction and the case
upon which many subsequent decisions in this State
have been founded is that of Bryant v. Fissell, 84
N. J. Law 72. Justice Trenchard, affirming an
allowance of compensation, in that case discussed
in detail the question of “out of and in the course
of employment.” He therein laid down the rule
that for an accident to arise out of and in the
course of employment “it must result from a risk
reasonably incidental to the employment”. He
concludes that an accident arises “out of” employ-
ment when it is something the risk of which might
have been contemplated by a reasonable person
when entering the employment as incidental to it,
and states that “risk is incidental to the employ-
ment when it belongs to or is connected with what
a workman has to do in fulfilling his contract of
service’ . In his discussion of the law and for his
authority and some of his definitions, Justice
Trenchard cites and quotes a number of decisions
of the English courts. The courts of this jurisdic-
tion have uniformly followed the English decisions
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on the subject of workmen’s compensation and for
that reason we present in this brief decisions in cer-
tain English cases which we believe to be particu-
larly apt.

A leading English case and one in which the
facts are almost the same as the facts in our case
is that of Parker v. Black Rock (Owners), 84 Law
Journal Reports K. B. 1373 (1915). In that case
a seaman had signed articles for a coasting voyage
which contained the term “crew to provide their
own provisions.” When the ship had arrived in
a harbor, he went ashore to buy necessary provi-
sions and after doing so left the shop in the direc-
tion of the pier where the ship was lying. It was
a dark, wet, stormy night, and the next day his
body was found in the water near the pier. It was
held that the accident by which he lost his life did
not arise out of his employment, as he was not
absent from the vessel in pursuance of a duty to
his employer. This case was heard before the County
Judge who held that the claimant was not entitled
to succeed. Upon appeal from his decision to the
Court of Appeals, the appeal was dismissed and
from that court the appeal was brought to the
House of Lords. That court in dismissing the ap-
peal made the following comments, each Lord
Justice writing an opinion and all concurring.
Earl Lorebum said at page 1375:

“We cannot say in this case that this unfortu-
nate man promised his employers that he
would feed himself. If that is the case, and if
we cannot so construe the contract between
them, what did it matter whether he went
ashore to buy his provisions because he had
contracted that his employers should not be
obliged to feed him, or because he was obliged
to go or to starve? In either case the neces-
sity was there to get food; but that is not, I
think, enough to entitle the appellant to suc-
ceed. In either case the question seems to me
to be the same—namely, Do those circum-
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stances make the accident one which arises out
of the employment? Did this injury arise out
of this man’s employment as a seaman on
board this ship—did his employment involve,
as one of the things belonging to the employ-
ment, that he should come ashore to get food
and then return the same evening? 1 cannot
think that the case can be regarded as one in
which it was his duty, for that purpose, to
come ashore and to be ashore and return to
the ship.” * * * “I cannot see that upon those
facts the accident arose out of the employment.
It arose from this man needing to have food,
which, of course, is a necessity common to all
mankind.”

Lord Parker said at page 1375:

“The accident, in this case, took place during
the absence of the employee from the vessel
upon which he was engaged. He came on
shore, and I think that under the circum-
stances it must be presumed that he came on
shore with the leave of his employer, and it was
during that absence from the ship that the ac-
cident occurred.

Now, it is not sufficient, in order to make this
an accident arising out of the employment,
that the accident happened during a period
when the man was lawfully absent from the
vessel. In order to make it an accident arising
out of the employment, the absence from the
vessel must be in pursuance of a duty owed to
the employer.”

“Now it is desired in the present case to show
that the absence from the ship was pursuant
to a duty owed to the employer, but I think
that the effort to do so breaks down. It is said
that the man was on shore to purchase provi-
sions; that he was under a contractual obliga-
tion to his employer to purchase provisions and
to feed himself; and that consequently he was
absent from the ship pursuant to a duty owed
to the employer.”
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Lord Sumner said at page 1376:

“There is no contractual obligations which
made the deceased’s errand on shore part of
his employment in itself. It is suggested that,
as, in fact, he fed himself on board, his going
ashore at a convenient port to get provisions
constituted such a moral necessity to do so,
not arising generally, but arising specially
from the terms upon which he was on board,
that it places him on his errand on the same
footing as though he had gone to discharge a
duty to the ship—either to buy provisions, to
perform an errand, or otherwise. No authority
is stated for that proposition, and I do not
think that it can be accepted.”

Lord Parmoor said at page 1377:

“I think it clear that Parker was not absent
from the ship in pursuance of any duty owed
to the employer, and, in the absence of such
duty, no liability would arise under the pro-
visions of the Workmen’s Compensation Act.”

Lord Wrenbury said at page 1378:

“It was said that, contract or no contract, at
any rate under the circumstances the man was
bound to get provisions in order to sustain
himself during the next journey of the vessel
—that it was a duty which he owed, and that
he was performing that duty. It seems to me
that from the stipulation that he was to get
his own provisions this consequence ensued
that the master was bound to give him reason-
able facilities from time to time for going to
buy them; but it does not follow that when
he was buying them he was discharging any
duty towards his employer. The man was
doing an act which under the circumstances he
had to do, but he was not doing an act which
he owed to his employer the duty to do.”

The spirit of the decision in the case we have
just quoted from is followed in a decision of the
Court of Errors and Appeals. In the case of
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Colucci v. Edison Portland Cement Company, 94
N. J. Law, p. 542, the court there reversed a judg-
ment awarding compensation. An employee during
working hours stopped his particular work in the
place or building where he was employed, left that
building, went into another building belonging to
his employer, laid down to sleep and was killed by
a brick thrown by a foreman in an attempt to wake
him. The court held that the accident did not
arise in the course of his employment in the mean-
ing of the act, and stated that the employee had
“for the time abandoned his employment”. They
said that the employee had undoubtedly been work-
ing overtime and was probably tired and sleepy,
“but no matter how good his reason for leaving his
employment may have been, the controlling fact
1s that he did leave it and that the accident to him
occurred while he was deliberately away”. The fact
in the Colucci case {supra) indicated that the peti-
tioner was working on extra shifts, and it was un-
doubtedly argued on his behalf that he needed sleep
to enable him to return to his work and that the
obtaining of that sleep, particularly upon his em-
ployer’s premises, was a necessary part of his em-
ployment just as the petitioner here might argue
that it was necessary for him to obtain provisions
to enable him to be strong enough to continue his
work. This argument, however, is effectually an-
swered in so many words in the opinions in the
English decision in the case of Parker v. Black
Rock (supra), as well as by the decision of our
own jurisdiction in the Colucci case (supra).

We have in the case before the court, considering
the question of abandonment of employment, the
additional fact that Ramsey, after going ashore for
provisions, went to call upon a friend, which addi-
tional errand kept him away from his boat some
five or six hours longer so that the return trip was
made in darkness and not in daylight. In addition,
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instead of staying on the public highway, he ap-
parently went in on the private way of the rail-
road, caught in the switch and was thrown under
the locomotive (S. of C., p. 25, line 20).

Justice Trenchard in Bryant v. Fuseli (supra)
cites the following English cases in showing where
the act of a third party carries a case out of the
compensation class:

Armitage v. Lancashire & Yorkshire Ry.
(1902), 2 K. B. 178;

Collins v. Collins (1907), 2 1. R. 104,

Murphy v. Berwick (1909), 431Ir.,, L. T. R
126.

He also quotes with approval, Buckley, L. J.}in
Fitzgerald v. Clark & Son (1908), 2 K. B. 796:

“The words ‘out of point, I think, to the
origin and cause of the accident; the words ‘in
the course of,” to the time, place and circum-
stances under which the accident takes place.
The former words are descriptive of the char-
acter or quality of the accident. The latter
words relate to the circumstances under which
an accident of that character or quality takes
place. The character or quality of the acci-
dent as conveyed by the words ‘out of involves,
I think, the idea that the accident is in some
sense due to the employment. It must be an
accident resulting from a risk reasonably inci-
dent to the employment.”

Justice Trenchard follows this quotation with a
statement reading:

“We conclude, therefore, that an accident
arises ‘in the course of the employment’ if it
occurs while the employee is doing what a man
so employed may reasonably do within 'a time
during which he is employed, and at a place
where he may reasonably be during that time.’

Taking these words of Justice Trenchard and ap-
plying them to the case before us, we find the
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anomalous situation of a claim by a barge captain
that an accident where he was struck by a railroad
engine was one which was incidental to or con-
nected with his employment. In the present situ-
ation the employee not only went off his place of
duty for the purpose of buying provisions for him-
self, which he himself was evidently obligated to do
as he paid for his provisions, but also for the pur-
pose of visiting a friend upon whom he made a per-
sonal call, and because of that was returning to his
boat late at night instead of in the daytime and was
hurt going around a locomotive backing cars across
a railroad crossing not on the premises of his
employer.

Not only is it true in this case that the accident
complained of did not arise in the course of em-
ployment, but as a matter of law and fact it did not
arise out of the employment as so defined. The rule
in New Jersey is that the words “arising out of and
in the course of employment” are conjunctive and
recovery can only be had when the given injury
arose not only ‘fin the course of” but also “out of”
the employment. Hulley v. Moosbrugger} 88 N. d.
Law, 161.

On this point we turn again to an English case
in which the facts are again very similar to the
facts in the case now before the court. It is that
of Chapman v. Owners of 8. 8. “John W. Pearnf’
9 Lutterworth’s Workmen’s Compensation Cases,
244, also reported in 32 T. L. R. 368. In that case
while a ship of the respondents was docked, the
skipper, Mr. Chapman, went ashore on ship’s busi-
ness. As he was returning to the ship by way of
the Victoria Dock Road, he slipped on a piece of
orange peel and received injuries. The road was a
crowded market thoroughfare with fruit and vege-
table stalls. A Gounty Judge held that the acci-
dent arose out of the employment because there
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was a greater risk of a man’s slipping in that lo-
cality than was run by persons in the metropolis
generally. The Court of Appeals of three justices
held that there was no evidence that the accident
was due to a greater risk than was common to all
that walked along that road and consequently that
it did not arise out of the applicant’s employment.
One of the justices stated that there was a risk
to every member of the public who frequented the
locality where the applicant was injured and had
to pass along that road and concluded that that was
no ground for saying that the accident arose out
of the employment.

To the same effect is the decision in Schmoll v.
Weisbrod & Hess Brewing Co., 89 N. j. Law, 150,
more fully gone into under Point II of this brief.
The accident there was on a public highway and was
definitely during the course of employment, as was
the accident in the Chapman case (supra). The
theory of the decision is still further supported by
the per curiam statement in Walther v. American
Paper Co., 98 Atl. 264 (which case is not reported
in the N. J. official reports but is a N. J. case), in
which it is pointed out that there is no conflict in
its decision with that of the decision in the Schmoll
case (supra), by stating that the accident in the
Bchmoll case happened on a public street, while in
the Walther case (supi'a) the accident happened in
the premises of the employer to a watchman who
was making his rounds. The distinction thus
pointed out is analogous to one attempted in an-
other English case—Damdson Company v. M’Robb
(1918), A. C. 304. In that case the chief engineer
of a ship lying in a public harbour went ashore on
leave with a pass for purposes of his own. On re-
turning to his ship after dark he fell from the quay
and was drowned. The court held that the quay
was not the provided access for the ship and that
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the accident was not shown to have arisen out of the
employment. The court said in its opinion:

“‘In the course of employment’ does not
mean during the currency of the engagement;
it means in the course of the work which the
workman is employed to do and what is inci-
dent to it. An absence on leave for the work-
man for his own purposes is an interruption
of employment.”

One of the Lord Justices dissented on the ground
that “the deceased returned to his employment
when he entered the harbour gates through which
he got access only by reason of his employment.”
Even the dissenting justice there would not allow
compensation in the case at bar.

POINT II.

The finding of the Court of Common

Pleas is unsupported by any legal evi-
dence.

The claim that the accident to Ramsey arose out
of his employment is not only unsupported by the
evidence but contradicted by it, and when we con-
sider the other phrase “out of employment,” we find
an entire lack of evidence to distinguish the acci-
dent from any similar public accident, so as to con-
nect it with the employer in any way. There are
of course some public accidents which are com-
pensable. These, as a rule, are not the accidents of
an inside worker but of an outside worker and in
any case where an employee is injured while away
from his customary place of employment, it is uni-
formly held that the master in some way has ex-
tended the place of employment to include the place
where the servant was injured. In other words, it
must be shown that the employee was at such place
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due to the nature of the work; that the master had
knowledge that he would be there in pursuance of
his duty, and that such an exigency was within the
contemplation of both parties to the employment.
In order, however, to justify an award of compensa-
tion under such conditions, it is necessary that there
be competent evidence to support such a finding.
This rule is laid down in the case of Sohmoll v.
Weisbrod & Hess Brewing Co., 89 N. J. Law, 150.
In that case a judgment allowing compensation was
reversed where a brewery agent and collector was
murdered while on his employer’s business in a
district of bad repute, it being stated that his repre-
sentative could not recover in the absence of a
showing that the object of the murder was robbery
or that the employer knew of the dangerous charac-
ter of the locality and the hazards of sending the
employee to* such a place. The Court stated that it
was necessary for a finding that the accident arose
out of the employment that there should have been
some evidence of facts or circumstances to support
such finding. That case in itself was even stronger
for the employee than our case because it definitely
appeared that he was at the time of the accident
engaged in his employer’s business upon an errand
for which he was sent by his employer and at a
place to which he was sent. There is no attempt
to show or is there any claim in the present case
that the employer knew where Ramsey was going,
or that he sent him there, nor is there any reason-
able inference that the employee was at the place
of the accident because of anything connected with
his employment. His duties as detailed by him
were on board ship, and even if the employee should
claim that anyone could reasonably anticipate that
the accident of being run over by the railroad train
was connected with the business of his ship, there
is no evidence from which to* draw a conclusion that
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the employee was doing an act in furtherance of
his master’s business, either with or without the
knowledge or direction of his master.

A number of times it has been authoritatively
stated that a risk is incidental to the employment
when it belongs to or is connected with what an
employee has to do in fulfilling his contract of serv-
ice. It has likewise been stated that for an acci-
dent to be compensable, that the employment be
one of the necessary antecedents to the accident.
There is no possible sound argument which can be
advanced to show that the employment as a barge
captain was in any sense a necessary antecedent to
an accident with a railroad train, nor that the risk
assumed by Ramsey when he tried to get around the
locomotive was incidental to or connected in any
way with what he had to do in fulfilling his contract
of service with Leahy.

From the foregoing review of decisions in this
jurisdiction and of the English courts which have
uniformly set a precedent for the decisions of New
Jersey, we submit that the facts in the case at bar
do not show that the accident arose either out of
or during the course of the employment.

POINT III.

The determination and judgments be-
low are irregular, injurious, illegal and
oppressive.

The liability in this case, if any, arises out of and
1s dependent upon the contract of employment.

Ramsey was employed as captain of a coal barge
at the time of the accident moored in navigable
waters at Jersey City. This was a maritime contract
and consequently the liability of the parties there-
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under is determinable only in admiralty and not
under the New Jersey Workmen’s Compensation
Act:
Southern P. Co., 244 U. S. 205, 61 L. ed.
1086, 37 Sup. Ct. Rep. 524;
Chelentis v. Luckenback S. S. Co., 247 U.
S. 372, 62 L. ed. 1171, 38 Sup. Ct. Rep.
501;
Union Fish Co. v. Erickson, 248 U. S. 308,
63 L. ed. 261, 39 Sup. Ct. Rep. 112;
Knickerbocker Ice Co. v. Stewart, 253 U.
S. 149, 64 L. ed. 834, 40 Sup. Ct. Rep.
438;
Great Lakes Dredge Co. v. Kierejewski,
261 U. S. 479, 67 L. ed. 756, 43 Sup. Ct.
418;
Grant Smith Porter Co. y. Rohde, 257 U.
S. 469, 66 L. ed. 321, 42 S. Ct. 157.

The determination and judgments below brought
before this Honorable Court should be reversed.

Respectfully submitted,

Barent L. Yisscher,
Attorney for Respondent,
Prosecutor in Certiorari,
Appellant.

Joseph C Paul,
Of Counsel.
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BRIEF ON BEHALF OF RESPONDENT.
Facts.

The respondent, Thomas A. Ramsey, eighty-nine
years of age, was employed by the appellant as
the captain of a coal barge for a period of twenty-
four hours a day, at a salary of Eighty Dollars
per month (State of the Case, page 24, 1. 10-30).
Since his duty as captain was for twenty-four
hours a day, it was customary, and incidental to
his employment, for the respondent to go off his
boat and obtain provisions (State of the Case,
page 24, 11. 32-34). This custom was known and
acquiesced in by the appellant (State of the Case,
page 24,11. 30-40; page 26,1. 40; page 27,11. 1-20).

On November 26th, 1924, while the respondent
was returning to his boat, after procuring provi-
sions at an Atlantic & Pacific store, on Washing-
ton Street, Jersey City, he was struck by a train
of the Central Railroad Company of New dJersey,
injuring his left arm to such an extent that the
same had to he amputated.



Determination.

An award was made by Deputy Commissioner
Charles E. Corbin allowing the respondent,
Thomas A. Ramsey, temporary disability for a
period of twelve weeks and permanent disability
for a period of two hundred weeks, at the rate of
$12.30 per week, and in addition thereto, a counsel
fee of $200.00, to be paid to John Joseph Meehan,
attorney for Thomas A. Ramsey.

This award was affirmed by Charles Egan,
Judge of the Hudson County Court of Common
Pleas, together with an additional counsel fee of
$300.00 and costs.

On certiorari to the New Jersey Supreme Court,
the New Jersey Supreme Court, in an opinion by
Mr. Justice Parker, affirmed the award (134 Atl
91).

POINT 1.

The accident complained of arose out of
and in the course of employment.

In order for a workman to recover under the
provisions of an act entitled “ An Act prescribing
the liability of an employer to make compensation
for injuries received by an employee in the course
of employment, etc.” approved April 4th, 1911,
with several acts amendatory thereof and supple-
mental thereto, the injury to the workman must
have been the result of an accident arising out of
and in the course of employment, and to warrant
a recovery it must appear that the injury was
caused by (a) an accident, (b) arising out of and
(¢) in the course of employment.



There is no question in the case sub judice, but
that the injury was caused by an accident, that is,
something unforeseen, unlooked for, unprovoked
and uninvited.

It is only necessary then to deal with (b) name-
ly, “ arising out of” and (c) “in the course of
employment.’ *

In order for an accident to arise out of the
employment it must be “ Something, the risk of
which might have been contemplated by a reason-
able person when entering the employment, as in-
cidental to it” (Bryant vs. Fissell, 84 N. J. Law
72), and an accident arises in the course of employ-
ment “if it occurs while the employee is doing
what a man so employed may reasonably do with-
in a time during which he is employed, and at a
place where he may reasonably be during that
time” (Bryant vs. Fissell, 84 N. J. Law, 72).

The court, in the above mentioned case, in an
opinion by Mr. Justice Trenchard, states that a
risk 1s incidental to the employment, “ when it
belongs to or is connected with what a workman
has to do in filling his contract of service.”

In the present case the respondent was em-
ployed for a period of twenty-four hours a day;
he lived and slept on his barge, and as an inci-
dent to his employment he had to furnish his own
provisions and in order to get the same it became
necessary, to carry out his contract of employ-
ment, for a period of twenty-four hours a day, on
certain days of the week, to leave his barge and
go to the neighboring township for provisions in
order to sustain himself.

This was the custom, which custom the appel-
lant, Matthew Leahy, knew of and acquiesced in,
(State of the Case, pages 26-27), and which the
appellant failed to deny.
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“ Q. Your employer, Matthew Leahy, knew
that yon had to go off the boat for provisions,
didn’t he? A. He certainly did know that I
had to go off.

Q. Did you do it regularly, as a matter of
custom? A. Done it twice or three times a
week—went off the vessel.

Q. Matthew Leahy, your employer, knew
it? A. Yes, sir.

Q- Did he acquiesce, at any time, with your
making an occasional visit to a friend’s
house? A. Certainly, nearly every time I
went over there I came and stayed with him,
if it was only ten or fifteen minutes.

Q. Your employer knew that? A. Yes, sir.

Q. And it was the custom? A. And it was
the custom.”

The fact that the respondent was injured on his
wny back to the barge after purchasing provi-
sions, as set forth in the testimony, is clearly a
risk which might have been contemplated by a
reasonable person when entering the employment
as incidental to it. occurring at a time when the
workman "was doing what a man so employed may
reasonably do, and at a place where he may rea-
sonably be during that time, and therefore in ac-
cordance with the law expressed by Mr. Justice
Trenchard in the case of Bryant vs. Fissell, &
N. J. Law 72.

In the case of Peer vs. Lehigh Valley Railroad
Company (39 N. J. Law Journal 242) it was held
that:—

“Where petitioner who was in charge of a
barge was injured in an attempt to board it,
upon his return from a necessary errand in-
cidental to his employment, it was found and
determined that this accident arose in the
course of petitioner’s employment, because it
occurred while he was doing what a man so
employed might reasonably do within a time
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during which he was employed, and at a place
where he might reasonably be during that
time, and the accident arose out of the em-
ployment because it was something, the risk
of which might have been contemplated by a
reasonable person when entering the employ-
ment as incidental to it. The risk was inci-
dental to his employment because it belonged
to and was connected with what he had to do
in fulfilling his contract of service.”’

In the present case, when the same was before
the Supreme Court, the Supreme Court affirmed
the award of compensation to the respondent,
and in an opinion by Mr. Justice Parker, used the
following language, which sums up the situation
precisely.

“Three points are stated in the brief for
prosecutor, but they all amount to this, that
there was no evidence to support a finding
that the accident arose out of and in the
course of the employment. We think, how-
ever, that there was such evidence; that the
accident arose in the course of the employ-
ment, because petitioner was doing something
necessarily involved in the contract of serv-
ice ; he was obliged to live on his boat and be
on hand, generally, all the time. He must
have food; it was not brought to him, so he
must needs go and get it. This was an im-
plied obligation of his contract of service;
so that in going out to, buy food, buying it,
and returning, he was, as the bureau might
find, still in the course of his employment.

A finding that the accident arose out of the
employment was also legitimate. * * * It is
closely similar to Zabriskie vs. Erie R. R.
Co., 86 NS J. Law, 266, 92 A. 385, L. R. A.
1916A, 315, in which the servant for need of
responding to a call of nature was obliged to
cross a street, and was injured in so doing.
We see no substantial difference between be-
ing accustomed, with the employer’s knowl-
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edge and consent, to leave the work to visit a
convenience, and being accustomed with like
consent, to go out to buy food. And in that
case, as in this, the injury was inflicted by an
outside agency.” (134 Atl. 91.)

In Cokolon vs. S. S. Kentra, Gordon’s W. C
Rep. (1912) 380, it was held that it is part of a
sailor’s duty while on shipboard to wash his own
clothes, and an accident to him while so doing
arises out of the employment.

In the case of Martin vs. John Lovibond, Gor-
don’s W. C. Rep. (1913) 78, it was held no breach
of the course of a workman’s employment for him
to get off of his wagon, on a hot day, and go into
a saloon for a glass of beer, if he returned at once
to his wagon, and that an accident to a workman
when so returning to his wagon arose in the course
of his employment.

In the Westman case, a Maine case, it was held
that where the cook of a tugboat, moored to a
wharf, went on shore to purchase supplies, and
when returning fell from the wharf and was
drowned, the death arose out of the employment,
within the Workmen’s Compensation Act, to jus-
tify award to his widow.

“Westman’s accident was a natural inci-
dent of his work, the risk was one occasioned
by the nature of his employment, the injury
was traceable to the nature of his work and
to the risks which his employer’s work ex-
posed him. We feel assured that the fatality
arose out of the employment” (106 Atl. 532).

The appellant in his brief contends that the ac-
cident did not arise out of and in the course of em-
ployment, because the respondent was going for
provisions for himself, and was injured on his
way back to the barge, after a visit to his friend’s
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house. This custom was known to the appellant
and acquiesced in by the appellant (State of the
Case, pages 26-27). He did not take any affirma-
tive action to stop such custom on the part of the
respondent.

In the case of Terlicki vs. Strauss, et al., (89
Atl. 1023, aff’d. 92 Atl. 1087) the facts were as
follows: Petitioner quit work at her machine
shortly before noon, and. was preparing to go
home. She was combing particles of wool out of
her hair, as was the custom of the girl employees.
For this purpose she went to a passageway where
a piece of looking-glass had been placed against a
post, 32 feet from her machine. It was a common
practice of the girls, to the knowledge of the super-
intendent and overseer, to do as the petitioner
did, and it was not forbidden. There was a “ sink”
room, but no dressing room on that floor of the
factory. While the petitioner was combing her
hair, it was caught in the still moving machinery,
and she suffered serious injury.

The court held, in an opinion by Mr. Justice
Swayze, that

“We have no doubt that the accident hap-
pened in the course of employment. It would
be entirely too narrow a construction to limit
the benefit of the statute to the time the work-
man 1s actually employed at his machine. * * *
The preparation reasonably necessary for be-
ginning work after the employer’s premises
are reached and for leaving when the work is
over is a part of the employment. A work-
man is none the less in the course of employ-
ment because he is engaged in changing his
street clothes for his working clothes, or in
changing his working clothes for his street
clothes. In the present case it was reason-
ably necessary that the petitioner should comb
her hair and remove the particles of wool be-
fore leaving the factory.”
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Justice Swayze cited the case of Gare vs. Nor-
ton Hill Colliery Company (1909) 2 K. B. 539.
In that case a collier was injurej while leaving
his work and crossing lines of rail controlled by
his employers. He had three ways to go home,
but the one he used was the shortest, and was
commonly used by the workmen with the knowl-
edge and consent of the employer.

It was held by the court of appeal that the ac-
cident arose out of and in the course of the em-
ployment.

11A workman is not deprived of the right to
compensation by the fact that he has gone
» where it was not his duty to go if he prac-
tically gets back and resumes his work be-
fore the accident. Low vs. General Steam Fish-
ing Co. (1909) A. C. 523; 2 BWCC 56; War-
ren vs. Hedley’s Colliery Co., 6 BWCC 136;
Keenan vs. Flemington Coal Co., 40 Sc. L.
Rep. 144).”

In a New Hampshire case, where a workman
without work for a brief space of time went away
from his working place a few yards to speak to a
fellow-workman in the same room, according to a
custom in the factory and was injured when his
sleeve was caught by the suction of an unguarded
machine, it could not be said, as a matter of law,
that he was beyond the protection of the em-
ployers’ liability and workmen’s compensation
statute (Barber-vs. Jones Shoe Co., 108 Atl. 690).

The appellant relies, for a reversal of the
Supreme Court, upon an English case, Parker vs.
Black Rock (owners) 84 Law dJournal Reports
K. B. 1373 (1915). In that case a seaman had
signed articles for a coasting voyage which con-
tained the term “ crew to provide their own pro-
visions” . When the ship had arrived in a harbor,
he went ashore to buy necessary provisions. The
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next day his body was found in the water near the
pier. It was held that the accident by which he
lost his life did not arise out of his employment.
The gist of the decision is that the seaman was
absent from the ship, not in pursuit of a duty
owed to the employer. This is a case that cannot
be followed in this State, because it violates the
“call of nature” cases, such as Zabriskie vs. Erie
R. R. Co. (86 N. J. Law 266; 92 Atl. 385), and is
also against the cases, decided in New Jersey,
which permit a workman to recover compensation
when injured, after leaving his work, and on the
way home, by an outside agency such as (Fisher
vs. Tidewater Building Co., 114 Atl. 150).

The English case is violative of the policy of
our Courts to give a workman the benefit of the
legislation passed for his protection, and our
courts have not construed the statute strictly but
have been more liberal. As was said by Mr. Jus-
tice Black in the Fisher case, supra,

“At all events, the workmen’s compensa-
tion statute (Laws 1911, page 134, as amended
by laws 1913, P. L. 309) is a remedial law of
prime import, and should be liberally con-
strued” (Mayor, etc. of Jersey City vs. Borst,
90 N. J. Lawr 454; 101 Atl. 1033).

In Barber vs. Jones Shoe Company, supra, the
Court said—

“ The employers’ liability and workmen’s
compensation statute was enacted for the
benefit and protection of the mill and factory
operatives of the state. It is a remedial
statute and should be liberally construed to
fully and adequately effectuate the purpose of
its enactment” (citing a long line of cases).

The appellant cited in support of his conten-
tion, the case of Colucci vs. Edison Portland
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Cement Company (111 Atl. 4; 94 N. J. Law 542).
That case presents an entirely different situation
than the present case. In that case, Leo, the son
of the plaintiff, was a general utility laborer, in
the defendant’s cement works, working on the
night shift, from 6 p. m. to 7 a. m. Some time be-
tween 1.34 a. m. and 2.30 a. m. he left his job and
went to the dryer house of his employer’s plant,
about 100 yards away, where he laid down upon
a pile of brick and went to sleep. His time-card
in the company time clock was punched at 1.34
a. m., which, if he punched it, would indicate that
he terminated his work for that night at that time.
At about 5.30 a. m. Sabo, as assistant foreman, in
order to wake up Leo threw a brick upon the
corrugated iron roof of the dryer house, so as to
make a big noise and give him a scare. The brick
went through a weak spot on the roof and struck
Leo in the stomach, so that he died the next day.
In deciding the case, the court said:

“ Q. Did the accident arise out of the em-
ployment I This would ordinarily depend
upon whether what the assistant foreman,
Sabo, did at 5.30 in the morning, when he as-
cended the stairs outside another building and
threw the brick on the iron roof under which
Leo was sleeping, was reasonably within the
scope of his employment to keep the men at
their work, or whether it was a bit of ‘horse-
play’, quite outside the confines of that em-
ployment. * * *

Did the accident arise in the course of Leo’s
employment? Of course, if he deliberately
stopped work and recorded himself as leaving
at 1.34 a. m., as shown by the time clock, and
departed about his own affairs, whether to
go to sleep in his own bed at home, or on a
pile of brick in the defendant’s dryer house,
or to do anything else he chose, .there could
be no recovery, for obviously the accident did
not arise in the course of the employment.”



It can be readily seen that the Colnceci vs. Edi-
son Portland Cement Company case has nothing
to do with the situation in the present case. As
was said by Mr. Justice Parker in this present
case, when the same was before the Supreme
Court,

“He (respondent) was obliged to live on
his boat and be on hand, generally, all the
time. He must have food; it was not brought
to him, so he must needs go and get it. This
was an implied obligation of his contract of
service.’?

The employer knew that the respondent went to
town for provisions and in order to get there had
to cross the railroad tracks.

The deduction drawn by the appellant from the
Colucci case (supra) that Leo had to have sleep
in order to continue his work, just as respondent
here had to have provisions in order to enable him
to be strong enough to continue his work, is frivo-
ous, as Leo, after having punched the time-card
at 1.30 a. m. took a sleep until 5.30 a. m., when he
was unfortunately struck by a brick hurled by
Sabo, the assistant foreman, while ensrafifed in
“horse-play” .

The appellant relies on the case of Schmoll vs.
Weisbrod & Hess Brewing Company (89 N. J.
Law 150) in his brief asking for a reversal of the
award, which case can be differentiated from the
present case on the ground that in the case of

chmoll vs. Weisbord & Hess Brewing Company,
the employer did not know of the dangerous char-
acter of the locality and the hazard of sending an
employe to such a place, whereas in the present
case the employer knew and acquiesced in the acts
ot the employee in crossing the tracks of the Cen-
tral Railroad of New Jersey, in order to get from
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his barge to the City of Jersey City for provi-
sions. There was no other way to get from the
place where the barge was tied up, except by cross-
ing railroad tracks.

In the Schmoll case the court said:

“ Where the employer knows of such prac-
tice, resulting in a dangerous risk, and does
not forbid it and an accident happens, the
accident will be deemed to be arising out of
and in the course of employment. (Citing
Terlicki vs. Strauss, 8 N. J. Law 454, af-
firmed by the Court of Errors and Appeals,
86 N. J. Law 708; 92 Atl. 1087.)

The argument set forth under Point 3 of the
appellant’s brief is without merit, because the in-
jury complained of in this case happened upon
land and not upon navigable waters of the United
States, as set forth in the cases cited by the ap-
pellant, in his brief, under Point 3, and also for
the further reason that the matter set forth un-
der Point 3 was not raised in the Supreme Court
and in accordance with our decisions cannot be
raised for the first time in the Court of Errors
and Appeals. (State vs. Shupe, 97 Atl. 271,
Allen vs. City of Paterson, et al., 121 Atl. 610;
Franklin vs. City of Millville, et al., 119 Atl. 21.)

In the present case, when the same, was before
the Supreme Court, Mr. Justice Parker said:

“1It is proper to add that the question dis-
cussed by the Court of Errors and Appeals
in the. recent case of March vs. Vulcan Iron
Works, 132 Atl. 89, has not been raised in
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the case at bar, and, therefore, has not been
considered by us.”

From the foregoing review of the facts and
decisions in this jurisdiction, the award of com-
pensation made to the respondent should be
affirmed.

Respectfully submitted,

John Joseph Meehan,

Attorney for Respondent.

Thomas F Meehan,

Of Counsel.
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