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Preface

This book is the work of many minds and hands. Its principal
authors are the 58 members of the New Jersey constitutional conven-
tion of 1844. Their words would have died with them, however, had
it not been for the remarkably full, frequently verbatim, newspaper
accounts of their debates, especially those appearing in the two dailies,
The Newark Advertiser and The Trenton State Gazette. The news-
papermen of 1844 are, therefore, in a real sense the “ghost writers”
of this volume.

For almost one hundred years these press accounts have been
yellowing with age in a few libraries. Only an occasional student or
lawyer has thumbed through them in hope of finding support for a
thesis or for a point of constitutional law. To the public generally, the
deliberations of the convention which produced our present State
constitution have been literally an unwritten book. The Service
Division of the Work Projects Administration in New Jersey now
gives this book to the people of New Jersey.

This publication was first suggested in 1936 by Prof. John Bebout,
of the University of Newark, and for a time Executive Assistant of
Governor Charles Edison. The laborious work of transcribing all the
available newspaper stories bearing on the proceedings of the conven-
tion was begun, and WPA Writers’ Project workers throughout the
State were directed to collect all possible data on the biographies of the
convention delegates. The material thus assembled has been carefully
sifted, checked, collated and edited.

It is possible to name here only those who have been most respon-
sible for the form and content of the finished book. The initial task of
collating the several newspaper accounts with one another and with
the official Journal, of reconciling discrepancies and preparing a com-
posite text, was performed almost single-handed by Herman Beyer.
Mr. Beyer, a newspaperman whose active career in journalism meas-
ures half a century of experience in reporting State government and
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politics, did this work with meticulous and loving care. This text was
checked against the original sources, principally by Gertrude Tubby.
Miss Tubby also carried the brunt of the burden of supervising the
preparation of the index and the final editing.

The planning and editing of the book were carried out under the
immediate supervision of Benjamin Goldenberg and Irving D. Suss,
State Editors, and Viola L. Hutchinson, State Supervisor of the WPA
Writers” Project. Professor Bebout kept in constant touch with the
project and contributed the introductory essay and, as advisory editor,
freely gave invaluable advice and assistance at all stages of the work.

GUSTAVE KOEPPE.

The Writers’ Project, which contributes this volume as its final effort, has been
concerned primarily with presenting a visual and factual picture of New Jersey's
varied scene. Under the successive supervision of Burton Kline, Irene Fuhlbruegge
and Viola L. Hutchinson the Project has written many guides to and histories of
New Jersey localities as well as accounts of famous people, places and events of the
State for use in the public schools and libraries.

The Historical Records Survey, of which the Writers’ Project recently became
a part, has issued numerous reference volumes pertaining to New Jersey history and
government. A vast bibliography of research and reference data was produced by
the Survey under the successive direction of John A. Millington, Carl J. Bostelmann
and Gustave Koeppe, State Supervisors. In the final editions of the extensive series,
now curtailed by the war redirection of the Survey, every effort has been made to
publish all work essential to a basic approach to an analysis of New Jersey gov-
ernment. In the final stage of this endeavor the joint enterprise of Louis A. Lupton
and Jean L. Saville has played a leading part.
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Introduction

1. CONSTITUTIONS AND THEIR MAKERS

“I see no reason why we may not form a Constitution which
will be a model for other States and other Countries. . . . It
has been asked if these debates will be of any value hereafter?
Yes, sir! . . . If this Constitution lives half a century as I
doubt not it will, and a question arises as to the construction
of any part of it, they will then be of great value. Language is
continually changing, the meaning of words is changing. . . .”

Richard S. Field in support of an umsuccessful motion to
engage a stenographer to take a verbatim report of the debates
wn the convention.

Written constitutions have a peculiar glamour for us Americans.
There are many reasons for this; but one is undoubtedly the veil
of obscurity which, for the general public at least, has been cast about
the origin of many of our constitutional documents.

It was 53 years after the writing of the United States Constitution
at Philadelphia in 1787 before the publication of Madison’s Notes
gave us a fairly definitive account of what went on in the greatest
of all constitutional conventions. The people of New Jersey have had
to wait 99 years for this volume to give them an intimate view of the
debates in their own convention of 1844.

It is true that, unlike the secret sessions of the Philadelphia con-
vention, our convention was open to the press. Newspaper reports
are all too soon forgotten, however, even by those who read them, and
in the century since their publication the accounts of the debates in the
1844 convention have been consulted only by an occasional scholar or
antiquarian and by a few especially diligent writers of legal briefs.

The mystery which constitutional origins hold for “the man in the
street” has helped to transfer to our basic documents some of that
divinity which formerly did “hedge about a king.” This is especially
true of New Jersey and a few of the older states which have been less
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given to amending, revising and expanding their constitutions than
most of their younger sisters.

Few students of affairs will deny the utility of some symbolic
“ark of the covenant” to give unity and stability to the commonwealth.
On the other hand, adaptability to the changing needs and desires of
the community are equally essential to a long-lived and peaceful
regime. In modern times, it has been the dynasties which have not
presumed too much on their divinity but have been ready to take a hint
from the present and the future that have survived.

In like manner, the United States Constitution, which is the oldest
and most revered written constitution now in force, has proved to
be one of the most adaptable fundamental laws. (The constitutions
of Massachusetts and New Hampshire bear earlier dates; but they
have been more drastically changed by amendment.) It is safe to say
that the increasing knowledge both of the origins and of the life
history of the United States Constitution has helped to preserve its
prestige and its essential integrity by showing how it could properly
be applied in a changing world.

The present volume should help the people of New Jersey to a
more usable knowledge of their own constitution. Perhaps that knowl-
edge will help them to operate'it more satisfactorily and to live under
it more comfortably. Perhaps it will help them to decide what if any
changes should be made in it in order to give its more durable prin-
ciples the surest opportunity to continue to guide the State. At any
rate, it should help to dispel any superstitious wonder which may exist
about the sources and original purposes of a number of the more
controversial provisions of our present constitution.

A written constitution is in a sense no constitution at all. It is
rather a reflection in words of a living constitutional order. “But,” as
James Madison once wrote, “no language is so copious as to supply
words and phrases for every complex idea, or so correct as not to
include many equivocally denoting different ideas.” Consequently, it
1s necessary to observe a constitution in operation in order to learn the
meaning of the phrases in which men have tried to set it down.

A constitution is composed and molded by living men, conditioned
by their past experience and moved by their hopes and fears for the
future. The first step, therefore, in the study of a constitutional docu-
ment is to find out what its principal authors and interpreters have
known or thought about the past and have dreamed or guessed about
the future.
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The debates in the convention of 1844 throw a great light on the
essential views and attitudes of the members of the convention and
of their predecessors in the molding and interpretation of the New
Jersey constitution. We speak of ‘their predecessors” because the
New Jersey constitution was not “made” in 1844. It was renovated,
rather, or refurbished. A constitutional convention in an established
state not in the throes of violent revolution is merely an incident or
episode in the life of a constitutional system. It is essentially a method
for expediting, refining and confirming constitutional developments
which have been going on in the minds and often in the customs of the
community for years. It may make innovations; but many innovations
are likely to be largely verbal. They may supply omissions or correct
errors or difficulties resulting from the vagueness or inconsistency of
the ideas or the language of the authors of the old constitution. Or
they may be intended to reinforce old rights, to eliminate an outworn
or inconvenient procedure or restraint, or to provide a better way
of doing an old job. The parts of the old constitution which have
worn well and still seem to fit are usually preserved, and changes
and additions are made where experience suggests that the old may
be defective or inadequate. The changes may not always be wise; the
point is that they are made with reference to experience with the old
document. This fact alone guarantees an essential continuity in con-
stitutional history.

The careful reader of the 1844 debates will come to realize that
most of the major decisions of the convention were predestined before
the delegates assembled. For example, the appointing power of the
legislature was certain to be diminished, although it would have been
impossible to predict the precise extent and nature of this reform, The
meeting and clash of minds in the convention would determine that
and other matters of more or less significant detail.

It may be surprising to the casual reader of New Jersey’s two
constitutions to be told that 1844 did not represent a radical break
with our constitutional past. On the surface, the two documents look
about as different as might be, and there has been a tendency to think
of the changes wrought in 1844 as almost revolutionary in scope. It is
true that many of the decisions made or ratified in 1844 were impor-
tant individually and collectively, in their ultimate effect on the quality
of government and the direction and tempo of later constitutional
evolution. For example, the preservation of equal representation of
the counties in the senate coupled with a difficult method of amend-
ment has certainly helped to keep the constitution from being amended



x N. J. StatE ConstrrurioNaL, CONVENTION OF 1844 .

or revised as much as most state constitutions during the last 98 years.
Again, the failure to give the governor certain powers has prevented
the development in recent years of an integrated system of state
administration. The decisions of the convention which are responsible
for these conditions were conservative rather than “innovating” deci-
sions, however. In retrospect, therefore, the changes made by the
convention of 1844 appear less rather than more important than they
did at the time. The effect of tradition on the convention itself is only
one reason for this. Tradition operates continuously, and political
habit, legal method, and social forces automatically set to work to
conform the operation of any new constitution or law as closely as
possible to the accustomed ways of the prevailing order—to things
as they are and continue to be.

On the other hand, failure to change constitutional provisions which
have become inconsistent with current ideas or conditions may seri-
ously impede efficient, responsible government. The normal function
of constitutional revision is to harmonize a written constitution with
essential tendencies of the prevailing order, not to create a new order.
This was certainly true of the convention of 1844. Matters had prob-
ably not yet reached such a pass that there was serious danger of an
early failure of government to meet the increasing demands put upon
it. But if the old constitution had not become so precarious a vehicle
of political power as to endanger the peace and safety of the State, it
was becoming more and more uncomfortable and inconvenient. If it
had not been changed in 1844, it would certainly have been revised
within the next generation, perhaps after a serious breakdown.

As we read on, especially in the debates themselves, let us bear in
mind that the living will be ruled by the living. A written constitution
framed by the dead can not perpetuate the rule of the dead; but it can
perpetuate their influence, often in ways which they would not have
wished. It may have an effect, limited but important, on which of the
living will do the ruling, on how they will rule and for whose benefit.
A timely constitutional convention may well save a political society
from destruction or capture by forces able and willing to sneak into
power through its loopholes or to leap into power over its ruins.

Such reflections come naturally in these latter days which have
seen the subversion of so many constitutions. They also came naturally
to Americans a hundred years ago. The following, written in 1816 by
Thomas Jefferson in advocacy of a constitutional convention in Vir-
ginia, had long expressed the sentiments of many Jerseymen still in



INTRODUCTION xi

1844 living under their first “crude” constitution, written in the less
“enlightened” days of 1776:

Some men look at constitutions with sanctimonious rever-
ence, and deem them like the ark of the covenant, too sacred
to be touched. They ascribe to the men of the preceding age
a wisdom more than human, and suppose what they did to be
beyond amendment. . . . I am certainly not an advocate for
frequent and untried changes in laws and constitutions. I think
moderate imperfections had better be borne with ; because, when
once known, we accommodate ourselves to them, and find prac-
tical means of correcting their ill effects. But I know also, that
laws and institutions must go hand in hand with the progress
of the human mind. As that becomes more developed, more
enlightened, as new discoveries are made, new truths disclosed,
and manners and opinions change with the change of circum-
stances, institutions must advance also, and keep pace with the
times. . . . Let us, as our sister States have done, avail our-
selves of our reason and experience, to correct the crude essays
of our first and unexperienced, although wise, virtuous, and
well meaning councils. And, lastly, let us provide in our con-
stitution for its revision at stated periods. . . . If this avenue (of
legal revision) be shut to the call of sufferance, it will make
itself heard through that of force, and we shall go on, as other
nations are doing, in the endless circle of oppression, rebellion,
reformation; and oppression, rebellion, reformation, again; and
so on forever.?

Of course, a constitutional convention is not always “‘successful.”
It may fail to read the signs of the times correctly or to reduce them
to a writing which the people will accept. The success of a convention
will depend largely on the expertness with which it is organized and
managed. Such circumstances as the representativeness of the body
of delegates, the amount of preparatory research, the length of time
allowed for committee work and debate, and the opportunity given for
public threshing out of issues will certainly influence close decisions
on controversial matters and affect the artistry with which the finished
document is put together. The self-restraint and political acumen
displayed by the members in dealing with matters of partisan, sectional
or economic conflict may determine whether or not the revision or
amendments will be ratified, and how well pleased the people will be.
The character of the statewide organization of public education and
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discussion on the work and proposals of the convention will also affect
the action of the voters and the extent to which the result will represent
the general interest as distinguished from special or local interests. In
view of the efficient organization of minority pressure groups, this is
more important today than it was in 1844, when government had
fewer functions. But no constitution was ever framed and adopted
without compromise ; and the men of 1844 were quite conscious of the
problem of reconciling particular interests with the public interest.

The convention of 1844 is instructive on a number of these matters
of technique or method in constitutional revision, as well as on the
larger question of the principles of constitutional evolution and the
function of conventions in that evolution.

2. COLONIAL CONSTITUTIONS

The constitutional history of New Jersey starts on the other side
of the Atlantic Ocean in medieval England. From that time and place
New Jersey inherited the two great branches of English law, known
respectively as common law and equity, together with the basic prin-
ciple of constitutionalism that government should be under, not above,
the law. Along with the law came the court system which is still so
nearly intact that New Jersey’s twentieth century judicial system has
been called “an eighteenth century provincial mill built upon an English
model of the middle ages.”? Many of the essentials of legislative or-
ganization and procedure were likewise carried to the colony from the
mother country and have persisted to the present day. Much of our
bill of rights, although shaped somewhat by American experience,
stems back to constitutional struggles in the seventeenth and earlier
centuries in England. Finally, the system of town or township govern-
ment, imported directly from New England, still bears evidences of its
descent from the Tudor parish; while such county officers as sheriffs,
coroners and justices of the peace are even more obviously handed
down from medieval England.

New Jersey was granted to the Duke of York in 1664 and almost
immediately regranted by him to his friends, Lord Berkeley and Sir
George Carteret. The first document that might be called a constitution
for New Jersey was “The Concession and Agreement of the Lords
Proprietors,” brought by Governor Philip Carteret in 1665. It pro-
vided for a governor representing the proprietors, councilors appointed
by him and elected deputies. The governor, with the consent of
members of the council, was to create courts, appoint officers, see that
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the laws were executed, organize militia, and do everything for “the
safety, peace, and well government” of the Province, ‘“not contrary
to the Lawes.” The legislature, consisting of the councilors and
deputies, chose at its first meeting to sit as two chambers, thus estab-
lishing the bicameral system. Acts of the legislature were to “be con-
sonant to reason and as neare as may be conveniently agreeable to the
lawes and Customs of England.” This constitution obviously did not
derive its authority from the people; but, because the proprietors
wished to attract settlers, the Concession contained liberal guarantees
of private rights. Liberty of “opinion and practice in matters of
religious concernments” was absolutely guaranteed, and no tax or
assessment could be imposed, except by authority of the general
assembly.

In 1676 New Jersey was divided into East and West Jersey. The
first constitution of West Jersey, entitled ‘““The Charter of Funda-
mental Laws of West Jersey Agreed Upon,” attributed to William
Penn, was never fully applied; but it set the stage for the remark-
ably liberal government of West Jersey and the theories of natural
law and common consent underlying it, as well as some of its pro-
visions, have significance for later constitutional history. There was
a provision specifically forbidding the legislature to make any ‘“laws
that in the least contradict, differ, or vary from the said fundamentals,
under what pretense or allegation soever,” an unusually clear statement
of the principle of the constitutionally limited legislature. Any member
who attempted to violate this provision was to be subject to prosecu-
tion as a traitor. There was an extensive bill of rights, guaranteeing
freedom of worship, trial by jury, no imprisonment for debt, etc.
There were other provisions designed to insure honest elections,
responsibility of members of the assembly to their constituents, and
the equitable levying of taxes.?

The next important constitution derived from the Commission and
Instructions brought by Lord Cornbury, the first royal governor of
united New Jersey, in 1702.* These documents did not greatly change
the fundamentals of the internal constitutional system, and continued
with modifications to provide the basis for government in New Jersey
until the Revolution. This constitution, like its predecessors, did not
come from the people. Nevertheless, as time went on, the people of the
colony developed a theory that various grants, concessions and prece-
dents, together with the historic “rights of Englishmen,” amounted to
a guarantee of certain rights of liberty, property and self-government,
from which no external power could rightly detract. Consequently, we
find the New Jersey Assembly protesting against a bill proposed in
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Parliament in 1744, which would have outlawed legal tender notes and
given royal instructions the force of acts of Parliament, as not only
an ‘“encroachment upon the fundamental Constitution of this colony
. . . butalso destructive of the liberties and properties of his Majesty’s
subjects.””®

The framework of government of the royal province of New
Jersey may be described briefly. The governor, appointed by the King,
enjoyed an impressive combination of executive, legislative and ju-
dicial powers. He had the right to appoint judges and other state and
county officers, to command the militia, to levy taxes, to pardon
offenders (except for treason and wilful murder), to adjourn the
legislature, to put an unqualified veto on any of its acts and to act as
chancellor and ordinary or surrogate-general. He appointed surrogates
to act as his deputies in judicial matters concerning the settlement
of estates.

The governor and council constituted the highest court of appeals,
and the governor, with the consent of the council, established the other
courts of law. Consequently, Lord Cornbury’s Ordinance For Estab-
lishing Courts of Judicature laid the basis for our present system of
common law courts. Richard S. Field, a distinguished New Jersey
jurist and legal historian, and member of the convention of 1844,
writing in 1848, spoke of this ordinance as “having laid the foundation
for our whole judicial system.” He remarked that Lord Cornbury
had found the materials for the ordinance “in the several courts which
existed under the proprietary government, . . . but he reduced them
to order, and gave them shape, and beauty, and proportion.” Then
the writer added, “All that has been done from that day to this, has
been but to fill up, as it were, the outline which he sketched; to add
some additional apartments to the judicial edifice which he con-
structed.”’®

The legislature, consisting of the governor, an appointed council
and an elected assembly, was empowered to make laws, “as near as
may be agreeable to the laws and statutes of England.” The old divi-
sion between Fast and West Jersey was recognized by an arrangement
that the legislature was to meet alternately at Perth Amboy and
Burlington and by a provision that the council was to consist of an
equal number of members drawn from each half of the colony. Thus
was established a precedent for representation of territory as distinct
from population in the upper legislative house, which we find per-
petuated in the equal representation of the counties under the constitu-
tions of 1776 and 1844. It is only fair to add, however, that the two
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halves of the colony did not differ greatly in population during most
of the eighteenth century. The governor was, of course, dependent
on the assembly for his salary and the expenses of government, and
the assembly had the privilege of examining the accounts. There were
fairly substantial property qualifications for voters and still more
substantial ones for members of the assembly.

The bill of rights was not so extensive as those in the earlier
documents, but religious liberty was guaranteed, except to papists, and
there was the provision that no man’s life or property could “be taken
away or harmed . . . otherwise than by established and known laws,”
a guarantee corresponding to the modern provision that no person
shall be deprived of life, liberty or property without due process of law.

One of the functions of colonial legislatures was to set up and
provide for the government of counties, townships and other local
units. The counties, then as now, were largely units for the administra-
tion of judicial and other activities prescribed by the state. The
governor appointed not only county judges, but also sheriffs and other
officers. The sheriffs were, as in medieval England, really representa-
tives of the central executive authority in law enforcement, election
administration and other matters. This doubtless accounts for occa-
sional attempts by the assembly to curb them and helps to explain the
limitations on the re-eligibility of the sheriff in the constitutions of
1776 and 1844.

On the whole, the pattern of government in colonial New Jersey
was fairly typical of that found in most of the colonies. The governor
was intended by the proprietary and royal architects of the system
to be the center of gravity. This structure provided the setting for the
familiar colonial struggle between the assembly, representing “the
people,” and the governor, representing the imperial interest. In the
course of this struggle the assembly and its protagonists developed
more and more clearly the notion of the existence, in old concessions
and customs, of a constitution “establishing and fixing certain prin-
ciples for the government.” Naturally, these principles, as they saw
them, were on the side of the legislature, especially the lower, or
popular, branch of the legislature, just as the ancient constitutional
principles discovered and proclaimed by the seventeenth century par-
liamentarians were found to be on the side of the House of Commons.
The fact that the governors could also, like James I and Charles I, talk
in constitutional terms, and that the legislature had a very practical
and potent argument in the control of the purse, did not conduce to
an amicable settlement of the political and constitutional conflict be-
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tween them. This was especially so since the theoretical position of the
governor was stronger than his practical position, while the practical
effect of the assembly’s control of the purse was frequently to transfer
the actual center of constitutional gravity from the governor to the
legislature. The inevitable consequence was the American Revolution,
which was formally proclaimed in New Jersey on July 2, 1776, with
the adoption by the Fourth Provincial Congress of a combined con-
stitution and declaration of independence.

3. THE CONSTITUTION OF 1776

New Jersey was the third colony to adopt a constitution. The
document was necessarily drawn in haste and practically without the
benefit of earlier state constitutions to serve as models. It is assumed
that this brief constitution was largely the work of one man; although
there is dispute as to which member of the drafting committee of ten
he was. In any event, the constitution became the law of the “colony”
by vote of the provincial congress only eight days after the appoint-
ment of the committee. This haste may have been due partly to the
arrival of the British fleet off Sandy Hook.”

The failure to submit the constitution to the people for their
approval was consistent with the practice of the other states at the
time, although it was later used as an argument for a new constitution.
The severest critic of the constitution, William Griffith, admitted,
however, that formal submission to the people would have been
impracticable under the circumstances, and declared firmly : “That this
constitution was adopted by the authority of the people, through their
delegates, so as to be obligatory upon them, is not to be questioned.”®

The congress itself attributed the authority of the constitution to -
the people, setting forth in the preamble that, “All the constitutional
authority ever possessed by the kings of Great Britain over these
Colonies . . . was, by compact, derived from the people, and held of
them, for the common interest of the whole society.”

After relating that the misdeeds of George III have dissolved the
compact, the preamble concludes: “We, the representatives of the
colony of New Jersey, . . . have, after mature deliberations, agreed
upon a set of charter rights and the form of a Constitution.”

Any informality which may be charged against the origin of this
instrument was quickly neutralized by the popular “approbation” which
greeted it. For example, the Burlington County Grand Jury in 1776
informed Judge Samuel Tucker that ‘“The Constitution, as lately
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formed by the Honorable Convention of this state gives us the utmost
satisfaction, and as we believe, the county we represent.”® Governor
Livingston in his inaugural address spoke of the constitution as having
“by tacit acquiescence and open approbation, . . . received the assent
and concurrence of the good people of this State, to whose considera-
tion it was for that purpose submitted.”'® The authorities all agree
that such indication of “the consent of the governed” is more impor-
tant than “any compliance with legal formalities” in determining the
validity of a constitution.’* As the Whig councilor, G. H. Brown, said,
answering aspersions on the legitimacy of the constitution in the debate
over the convention bill of 1844, “Its authority is not derived from
the Congress which formed it, but from the action of the people under
it, without question, every year since its formation, and they could
adopt it in no more solemn manner.”’!2

Article I of the Constitution of 1776 declares: ‘““T'hat the govern-
ment of the Province shall be vested in a Governor, Legislative Coun-
cil, and General Assembly.”

It is clear from this and the following articles that the new
government was to be as nearly as possible a replica of the familiar
one of colony days. Only such changes were made as were required
by independence, unquestioned popular sovereignty and the hostility
to executive prerogatives engendered by conflicts with colonial gov-
ernors.

The legislature was a copy of the colonial legislature. It consisted
of two houses, all the members of which were elected annually.
Substantial property qualifications for members and electors were
continued. The lower house, or assembly, had at least 39 members
apportioned among the counties roughly according to population. The
upper house, still called the council, was, like the assembly, to be
elected; but each county was given one member. Thus the present
equal representation of the counties in the senate had its origin.

The suspicion of executive power and the fact that the struggle for
colonial rights had been conducted mainly through the assembly
naturally resulted in the exaltation of the legislative branch and the
violation of the theory, which soon became prevalent, that an essential
safeguard of free government was a fairly complete separation of
powers among distinct executive, legislative, and judicial branches. In
1788 James Madison in No. 47 of The Federalist described the way
in which the constitution of New Jersey “blended the different powers
of government”’ as follows:
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The governor, who is the executive magistrate, is appointed by
the legislature; is chancellor and ordinary, or surrogate of
the State; is a member of one of the legislative branches. The
same legislative branch acts again as executive council of the
Governor, and with him constitutes the Court of Appeals. The
members of the judiciary department are appointed by the
legislative department, and removable by one branch of it on the
impeachment of the other.

Madison could have added that the constitution also empowered
the legislature to appoint the field and general officers of the militia,
justices of the peace, clerks of the supreme court and of the county
courts, the attorney general, the “Provincial Secretary,” and the
“Provincial Treasurer.” Moreover, the legislature could and did assume
from time to time the appointment of other officers: e.g., the keeper
and inspectors of the state prison,'® surrogates after 1822, and county
prosecutors after 1823.1* The upper house, or council, elected a vice
president, who acted in place of the governor in his absence. The
assembly could be called into extraordinary session only by the speaker.
The governor or vice-president could convene the council and was
required to do so whenever the assembly met. The governor and
council acted as a court of pardons.

The one practical gesture in the direction of the separation of
powers was the provision that in order that the legislature “may, as
much as possible, be preserved from all suspicion of corruption, none
of the judges of the supreme or other courts, sheriffs, or any other
person or persons possessed of a post of profit under the government,
other than justices of the peace, shall be entitled to sit in the assem-
bly.” Thus the lower house of the legislature was preserved as a purely
legislative and appointing body, but legislative, executive, and judicial
functions were allotted to the upper house or its members without
restriction. The council enjoyed equal legislative power with the assem-
bly, except that it might “not prepare or alter any money bill.”

In spite of all this, the governor, who was elected annually by the
legislature in joint meeting, was solemnly declared to “have the su-
preme executive power,” was to “‘act as Captain General and Com-
mander in Chief” of the militia and was to commission officers elected
by the legislature or the people of the counties.

The only provisions concerning county and local government
called for the annual election of sheriffs and coroners in each county
and of constables and commissioners of tax appeals at the annual
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town meeting in each township. Sheriffs and coroners, if elected for
three successive years, were then ineligible for three years.

It is not necessary to point out in detail how directly and naturally
these arrangements grew out of colonial experience. The all-important
change was the subordination of the executive, yet the governor con-
tinued to be chancellor and ordinary and the president of council in
its executive, legislative, and judicial capacities. Thus, the center of
gravity was legally changed from governor to legislature, with as
little change in form and the familiar landmarks as possible. The
authors assumed that the system of courts established by Lord Corn-
bury would be continued, subject only to change in the appointment
of judges.

4. CONSTITUTIONAL PRINCIPLES

New Jersey’s constitutional honeymoon was soon over. Roughly,
its end can be marked by the successful launching of the new federal
constitution in 1789. From then until 1844 agitation for revision of
the state’s Revolutionary constitution was, if not chronic, at least
periodic. Much of the argument for revision was based on the need
for correcting certain “theoretic errors” in the old constitution, which,
it was charged, were productive of “actual evils” in the form of
“constant, growing and alarming injuries to the well being and happi-
ness of society.”!®

Griffith was expressing the common belief when he wrote in 1798
that “since 1776 . . . knowledge, and particularly the kind which is
exercised upon political subjects, has . . . advanced in a ratio not
equalled perhaps in any former equal duration of time; that the just
principles of republican government, tested by experience, have been
gradually unfolding themselves, and received adoption from the states
around us, under their new constitution. . . .”!¢

This “‘vast accession of political knowledge, which genius and
patriotism have in these times shed over the world” had most fortu-
nately culminated in “the formation of a national government, that to
live under is the greatest happiness we can enjoy as a people, and
which to imitate (to a certain extent) in our state constitution, would
be productive of the highest benefits to us as citizens of New Jersey.!?

What were the “just principles of republican government,” in the
light of which New Jersey’s first constitution was so soon revealed as
containing “no vestiges of dignity, wisdom or safety”? The answer
comes back in terms of the “errors” in the constitution itself: “No
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lines are drawn between the essential departments of government; no
checks are provided against their encroachments upon each other; the
executive is annihilated entirely in the legislative; the judiciary is
rendered weak and dependent upon the same branch; and that again,
in its turn, is corrupted and diverted from its proper functions, by the
spoils which it has made from the other departments.”?$

In other words, the great principle of republican government,
which had “been gradually unfolding” itself since 1776 was the sepa-
ration of powers, the signal violation of which Madison had noted
in the New Jersey constitution in 1788. Because of the influence from
that day to this of Montesquieu’s famous dictum that “there can be
no liberty” if “the legislative and executive powers are united in the
same person or body” or if “the power of judging” be joined “with
the legislative” or “to the executive power,” it will be worth while
to stop for a brief review of the origin, growth, and meaning of this
doctrine.*®

The separation of powers has meant many things to many people
in the last two centuries. It has acquired magic overtones which make
it easy to forget the concrete situations and practical objectives for
which its varied forms have been devised. The more precise its verbal
formulation, the more baffling and elusive has been its application. It
has frequently been least heeded just when it was being most ardently
embraced. It has been praised as the sum of human wisdom on things
governmental and damned as utterly destructive of all efficiency and
responsibility in government. It is sometimes the ultimate verbal
weapon by which each of two irreconcilable opponents demolishes the
other in an argument. It has no fixed and certain meaning; but it is
not meaningless. It certainly cannot be ignored, especially by anyone
anxious to understand the still lively controversy over the proper
frame of government for New Jersey.

The history of the theory can be traced remotely to Aristotle, and
more immediately to the doctrine, which found varied expression in
a growing literature after the middle of the seventeenth century, that
the powers of government should be separated and ‘“‘balanced”” among
distinct departments or representatives of different estates or classes.
The theory was propounded primarily to explain, restore, or preserve
the supposed excellence of the historic English constitution, which was
compared with the “mixed” government of republican Rome, described
by Polybius and Cicero as mingling monarchical, aristocratic and
democratic elements in a salutary system of checks and balances. The
English constitution of the seventeenth century, including the intended
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constitution of Cromwell’s Instrument of Government, came pretty
close to fitting this description. The constitutional arrangements of
1688-9, culminating in the Act of Settlement of 1701 which gave life
tenure to judges and forbade officeholders to sit in the house of
commons, sought to make this system safe, both for a reasonable king
and for the reasonable men of property who read John Locke and
sometimes established plantations in America.

If Locke, writing in 1790, can be thought of as the father of the
modern separation of powers theory, Montesquieu a half century
later became its mother.2® Locke classified the powers of government
as legislative, executive, and federative. The executive power and fed-
erative power (having to do with war, peace, and external relations)
though distinct, may for convenience be placed in the same hands; but
the legislative and executive powers should be separated “because it
may be too great temptation to human frailty, apt to grasp at power,
for the same persons who have the power of making laws to have also
in their hands the power to execute them. . . .”’%!

Montesquieu gave this doctrine the symmetry which fascinated our
own post-Revolutionary constitution makers, by translating Locke’s
executive and federative powers into the modern judicial and executive
powers, respectively, and including in the latter the more active phases
of the execution of public policy in both internal and external affairs.
This transposition of executive and judicial powers has caused verbal
and logical confusion ever since. One reason is that logically and
practically Locke came somewhat closer than Montesquieu to what
Professor Frank J. Goodnow, two hundred years later, was pointing
out as the essential distinction between the two functions of politics
and administration. This helps to explain the paradox of American
“chief executives” without executive power serving primarily as “politi-
cal” checks on legislatures, while most of the responsibility for
“administration” has gone to the courts, local governments, and other
agencies independent of the “executive.”

By the time Montesquieu had readied the theory for importation
to America, Walpole’s long ministry had so far developed the cabinet
system that the coming of responsible government in England had
now to wait neither for a restoration of the balance of three estates
nor for the actual separation of three powers but rather for the
emancipation of the House of Commons from bribery and the owners
of “rotten boroughs.” In the future, effective legislative and executive
power would be concentrated in “the ministry,” whether it was the
agent of a free and representative Parliament, or of a king able to buy
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Parliament. The shocking methods of Walpole and his successors,
together with the retrospective “literary theory” of the constitution, as
expounded by Montesquieu and Blackstone, helped to keep Americans
and many Englishmen from understanding the constructive aspect of
this development. Consequently, as Professor Carpenter has said,
“Across the black morass of English political corruption the principles
of Montesquieu loomed to American statesmen all the more vividly.”22

Before American statesmen could take full advantage of “the prin-
ciples of Montesquieu,” however, a breathing space and some personal
experience with organizing independent governments were required.
And the principles themselves needed to be acclimated to the strange
new air of free America.

The crystallization of the doctrine between 1776 and 1787 may be
observed through the work of John Adams, whose successive writings
inspired both the makers of the New Jersey constitution of 1776 and
the critics of that constitution a quarter of a century later.

Early in 1776, Adams, in response to inquiries from members of
the North Carolina and New Jersey constitution-making bodies, out-
lined his views on the specifications for a state constitution. The New
Jersey recipient of this sketch was a friend and correspondent of
Adams, Jonathan Dickinson Sergeant, whom Dr. Erdman credits
with the principal authorship of our state constitution.?® After out-
lining the need for the annual election of a representative assembly
which “should be an exact portrait, in miniature, of the people at
large,” Adams asked, ‘““Shall we leave all the powers of government
to this assembly? Shall they make, and execute, and interpret laws
too? I answer, No; a people cannot be long free, and never can be
happy, whose laws are made, executed, and interpreted by one
assembly.”

“A single assembly,” declared Adams, “is liable to all the wvices,
follies, and frailties of an individual. . . .” Furthermore, it lacks
two qualities, “secrecy and dispatch,” essential to the executive power;
and, it is “too numerous, too slow, and generally too little skilled in
the laws” to be “qualified to exercise the judicial power.”

This all sounds clear enough; but the rub came then, as always, in
translating it in terms of organization and a distribution of powers.
Adams’s 1776 prescription as to machinery was not so very different
from what Sergeant and his associates wrote into the constitution
which in only a few years was being roundly denounced by Griffith
on the authority of Adams’s own later writings.
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Adams insisted upon two legislative houses to check each other.
His upper house was to be chosen by the lower; and both “by joint
ballot” (i.e., joint meeting) were annually to choose a governor, who
was to be divested “of most of those badges of slavery called preroga-
tives” but would be “a third branch of the legislature,” with a nega-
tive on its acts. Adams allowed that if the veto power were strongly
objected to, the governor might be made “in a legislative capacity only
president of the council.” The “lieutenant-governor, secretary, treas-
urer, and attorney-general should be chosen by joint ballot of both
houses,” while “The governor, by and with, and not without, the
advice and consent of council, should appoint all judges, justices, and
all other officers, civil and military. . . .” “But,” agreed Adams, “If
you choose to have a government more popular, all officers may
be chosen by one house of assembly, subject to the negative of the
other.” He made a great point of the dependence of “the stability of
government . . . , the morals of the people, and every other blessing
of society . . . upon an able and impartial administration of justice,”
and consequently advised life tenure for judges. For legislative and
executive officers he admitted that enforced rotation might be desirable
and suggested a three-year limit for re-eligibility, to be succeeded by
three years of ineligibility.

Adams frankly described his plan “as a temporary expedient under
the present pressure of affairs.” Among the changes which he thought
“time and experience may dictate” were “giving the choice of the
governor to the people at large, and of the counsellors to the freehold-
ers of the counties.” Two things he regarded as indispensable: “the
education of youth, both in literature and morals,” and “some regula-
tion for securing forever an equitable choice of representatives.” He
was also convinced that elections “ought to be annual; for there is not
wn all science a maxim more infallible than this, where annual elections
end, there slavery begins.”

The New Jersey constitution of 1776 departed from this prescrip-
tion in only one material respect: namely, in its failure to provide life
tenure and complete independence for the judiciary. Adams would
have preferred a governor with veto power; but he did not yet think
of independent election and integration of the executive as either
necessary or particularly desirable. He was doubtless pleased by the
oath binding legislators not to tamper with annual elections of mem-
bers of the council and assembly. In fact, New Jersey took this part
of Adams’s advice so seriously that it is now the only state which
annually elects one house of the legislature. As Mr. Vroom put it, in
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the 1844 convention, the principle of annual election “has been the
delight of the people from time immemorial,” and “is engrafted on
our whole system.”

The development of Adams’s thinking in the next three years was
indicated in the fall of 1779 by the committee draft of the new con-
stitution for Massachusetts, of which he was principal author. This
document provided for the annual election by the people of a two-house
legislature and a governor. The governor, checked by a council con-
sisting of the elected lieutenant governor and nine senators chosen
by joint meeting, was to appoint judges and most civil and military
officers, except the secretary, treasurer, and receiver-general who were
to be elected by joint meeting. “The first magistrate” was also given
“a negative upon all the laws, that he may have power to preserve
the independence of the executive and judicial departments.” Judges
were given tenure “during good behavior.” The convention made two
changes in this scheme which Adams regarded as material. The first
gave the legislature the right to override a veto by a two-thirds vote;
the second gave the members of the militia the right to elect all but
their highest officers. Adams would also have made the governor
ineligible for more than five years in any seven; but the convention,
having reduced his power, deleted this restriction.?*

The great apostle of checks and balances was obviously reducing
his theories to more concrete terms. The principal development since
1776 had been an increasing emphasis on independence and vigor in
the executive, although the requirement that the governor act with
the consent of the council reflected a continuing fear of “those badges
of slavery called prerogatives” so long associated with the chief of
state.

A still greater emphasis on the executive is observable in Adams’s
“Defense of the Constitutions of Government of the United States of
America,” which appeared early in 1787.2% This book, which the mem-
bers of the approaching federal convention “were all reading in the
spring of 1787, was “the whole of it a learned defense of balance.”2%
Griffith, the Federalist, put Adams first in his list of ‘“the most
approved political writers,” and added anent the Defense: “No one
who has his reason, is a citizen of the American Union, and has
arrived to man’s estate, ought to be without this book. It will prove
the safeguard of his virtues, and an antidote to all the poisons of
democracy, anarchy and atheism.”?” On the importance of a strong
executive, Adams uses the following language, later quoted with
approval by Griffith:
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If there is one certain truth to be collected from the history
of all ages, it is this; that the people’s rights and liberties,
and the democratical mixture in a constitution can never be
preserved without a strong executive, or, in other words with-
out separating the executive from the legislative power. If the
executive power, or any considerable part of it, is left in the
hands either of an aristocratical or a democratic assembly, it
will corrupt the legislature as necessarily as rust corrupts iron
or as arsenic poisons the human body ; and when the legislature
is corrupted, the people are undone.”?

Adams insists later that the executive should be one man, elected
by the people, and remarks that although the executive power “is the
natural friend of the people, and the only defense which they can have
against the avarice and ambition of the rich and distinguished citizens,
yet, such is their thoughtless simplicity, they are ever ready to believe
that the evils they feel are brought upon them by the executive
power.”?? These conflicting views of the relation between executive
power and popular liberty have troubled every debate on the proper
position of governor or president from that day to this. They were
very much in evidence in our convention of 1844 in the clash between
those who looked upon a strong governor as ‘“‘the only true representa-
tive of the people” and those who looked upon almost any enhance-
ment of the governor’s position as “a retrograde movement, worthy
to have emanated from His Majesty the King . . . a remnant of
barbarous times.”

Adams’s scholarly Defense makes it clear why the theory of the
separation of powers, which runs so trippingly in the classic statement
cf the Massachusetts constitution or in the somewhat denatured state-
ment in Article III of our own constitution of 1844, is so elusive in
application. The first reason is that the architects of the doctrine of
balance have really been agreed on only two points: (1) that power
must be divided if it is to be safe, and (2) that, as Adams put it,
“three branches of power have an unalterable foundation in nature.”

The first serious difficulty is to identify the three natural
divisions of power. The ancients spoke of a “balanced” constitution
as one which included elements of monarchy, aristocracy and democ-
racy; and the English assimilated this classic balance to their own
trinity of king, lords and commons. The problem for Adams and
other strictly republican theorists was to marry or identify this balance
of classes in a state with a balance among the functions of govern-
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ment. In this they were greatly aided by Montesquieu’s deft translation
of Locke’s legislative, ekecutive and federative powers into the modern
legislative, judicial and executive powers, respectively; and by the
development of a tradition of independence in the king’s judges, who
from Lord Coke’s time at least had denied the right of the king to
sit in judgment in his own courts. Yet Adams himself sometimes
spoke of the three kinds of “‘authority, legislative, executive, and judi-
cial” ;3% and sometimes of the division of the legislature into assembly,
council, and governor after the colonial pattern and the English model
of commons, lords and king. He attributed the continuation of this
latter division in the state constitution partly to “attachment by habit”;
but mainly to “conviction that it was founded in nature and reason.”’?}
Clearly, Adams was as much interested in the division of the legisla-
tive power into three parts as he was in an independent judiciary out-
side this division. This was partly because he subscribed to the current
psychological theory that, although it “be a reflection on human
nature” power is of an “encroaching spirit,” and consequently, “ambi-
tion must be made to counteract ambition.”®? But it was also partly
because of his feeling that it was important to find some safe way to
use the talents of ‘“The rich, the well-born, and the able,” who, if
there were no upper chamber to which they might be banished and no
independent executive to curb their passion for power, would surely
“‘acquire an influence among the people’” that would “‘soon be too much
for simple honesty and plain sense,” in a single unchecked “house
of representatives.”33

But confusion between a balance of three estates and a separation
of three functional departments is only one source of difficulty with
the separation of powers theory. A second, and latterly more serious
problem, arises when one attempts to define the kind of power properly
assignable to each of the three departments. Madison in No. 37 of
The Federalist confesses that “Experience has instructed us that no
skill in the science of government has yet been able to discriminate
and define, with sufficient certainty, its three great provinces—the
legislative, executive, and judiciary. . . .” Certainly no modern stu-
dent of the quasi-judicial, quasi-legislative commissions which have
become characteristic appendages of the executive side of modern
governments will accuse Madison of premature defeatism.

Much confusion of thought and many constitutional mistakes could
have been avoided in New Jersey and elsewhere in the last 150 years
if men had not been bemused by the illusion of symmetry in a rule
of three powers, so easy to state and so hard to apply. This is not
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altogether the fault of the “founding fathers,” however, The men
who attended the birth of the republic were practical men moving
toward very practical objectives. To them, theory was handmaid to
experience. Their generalizations should be read, therefore, in the
light of their objectives and their developing experience. Approached
from this point of view, their apparently contradictory statements and
inconsistent applications of the separation of powers become fairly
easy to understand.

As Adams suggested, the division of the legislative power among
three branches was inherited from colony days. The popular assem-
blies had represented the colonial interest, while the governor and the
council had represented the imperial interest, and the judges, although
held in check by the law, were the king’s judges. It was natural, there-
fore, that the first constitution makers should have played down the
position of the governor, provided for election of the council, and
transferred appointment of judges from the executive to the legislative
branch. The first state constitutions did, however, divide the legislative
power in two or three parts, create at least nominally distinct executive
and judicial departments and rely on frequent elections to keep the
legislature in line.

The development of what became the traditional American separa-
tion of powers as outlined in 7T'he Federalist, can be attributed largely
to experience with these first constitutions between 1776 and 1787.
In Virginia, as in New Jersey, the governor and the principal execu-
tive and judicial officers were appointed by the legislature. Jefferson,
in his Notes on the State of Virgimia, quoted in No. 48 of the
Federalist, complained that “All the powers of government, legislative,
executive, and judicial, result to the legislative body.” This “elective
despotism,” Jefferson blamed on the failure to implement the constitu-
tional declaration, that “the legislative, executive, and judiciary
departments shall be separate and distinct,” because “no barrier was
provided between these several powers.” New Jersey’s William
Griffith later remarked that if Jefferson’s characterization “of the
Virginia constitution as a ‘tyranny,”. . . is a just one” it “applies
with infinitely more force to that of New Jersey.”3* It is not surpris-
ing, therefore, that a survey of state experience led Madison to con-
clude “that a mere demarcation on parchment of the constitutional
limits of the several departments is not a sufficient guard against
those encroachments which lead to a tyrannical concentration of all
the powers of government in the same hands.”
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What was the answer? Most emphatically, it was not to divide
the powers of government among three watertight and disconnected
departments. The departments of government, like bodies in the New-
tonian universe, which caught the imagination and colored the thinking
of the men of the eighteenth century, may have distinct orbits of their
own; but, like the parts of the universe, they are essentially inter-
dependent elements in a greater whole. Hence the cautious statement in
the New Hampshire constitution that the three “powers ought to be
kept as separate from, and independent of each other . . . as is
consistent with that chain of connection that binds the whole fabric
of the constitution in one indissoluble bond of unity and amity.” In
fact, unless each department is given “a constitutional control over
the others” the desired separation ‘‘can never in practice be duly
maintained.”3® Therefore, a “legislative’” department would not neces-
sarily be confined to legislation nor an “executive” department to
administration, even if it were possible “to discriminate . . . with
certainty” between the two. Of course, “the whole power of one
department’ must not be “exercised by the same hands which possess
-he whole power of another department.”3® Moreover, “each depart-
ment should have a will of its own,” and ‘“be so constituted that the
members of each should have as little agency as possible in the appoint-
ment of the members of the others. . . . But the great security against
a gradual concentration of the several powers in the same department,
consists in giving to those who administer each department the neces-
sary constitutional means and personal motives to resist encroach-
ments of the others.” Since “In republican government, the legislative
authority necessarily predominates,” the legislature should be divided
“into different branches,” while “the weakness of the executive may
require . . . that it should be fortified” by the veto power.??

By 1787, therefore, leading thinkers had concluded that in order to
make the separation of powers effective the executive must be strength-
ened. New York and Massachusetts had pointed the way toward
a fairly independent chief magistrate; but the presidency, created by
the convention of 1787 was the first American executive department
strong enough fully to hold its own in the jungle of inter-departmental
warfare. But what was the object of strengthening the executive?
Primarily to check the other two branches of the legislature. This, as
we have seen, was the main concern of Adams, who thought of the
two houses as representing respectively the people and the aristocracy.
But Jefferson, who did not see eye to eye with either Adams or Hamil-
ton on the need for special means for harnessing the interests and
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talents of an aristocracy of birth and wealth, nevertheless believed
greatly in checks and balances to enforce constitutional limitations
on governmental power. Consequently, he saw the president’s veto
as ‘“the shield provided by the constitution to protect against the inva-
sions of the legislature. . . .”38

But what of the executive and judicial branches? They must not
be allowed to grow too strong either. We must have no elected George
III’s in our midst; and Jefferson was soon warning against the
“engulfing” propensity of judicial power. The continuing hatred of
monarchy helped to keep most states from creating a strong integrated
executive department; while the Jeffersonian jealousy of a judicial
“oligarchy” led to popular election of judges for relatively short
terms. Election of judges and of a multiplicity of administrative
officers, which came to be the rule in most states after the full effects
of Jacksonian democracy had been felt, satisfied the basic formal
requirements of the separation of powers. If state governments so
organized have often failed to give satisfactory service, it is due as
much to faulty application as to any inherent weakness in the principle
of separation of powers.

It is the executive branch of power which has always given the
architects of a “balanced” governmental structure the greatest logical
and practical difficulty. And it is in the relations between the executive
and legislative branches that our American constitutions, federal and
state, have given the least happy accounts of themselves. An examina-
tion of the reasons for the historic difficulty of defining the sphere
of the executive branch in a government of separated powers sheds
considerable light on one of the most perplexing problems of modern
statecraft. Applied specifically to the make-up of the executive, the
problem, as stated by Hamilton in No. 70 of The Federalist, is how
to combine the “energy in the Executive,” which “is a leading char-
acter in the definition of good government” with those “ingredients
which constitute safety in the republican sense;” namely, “a due
dependence on the people” and “a due responsibility.” Madison had
already stated the problem in more general terms in No. 37 of The
Federalist as that of “combining the requisite stability and energy
in government with the inviolable attention due to liberty and the
republican form.” It is clear that a valid answer must be found not
only in the composition and powers of each department, but also in
workable relations among the departments. For, as Jefferson once said,
‘“T'he execution of the laws is more important than the making them,”
while it is at least equally true that the wise and timely making of
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laws depends on information and experience in the possession of the
executive.??

We have already seen that the separation of powers was never
intended by its responsible proponents to exclude the executive from
participation in legislation. In fact exercise of the conservative influ-
ence of the veto on legislation was one of the principal reasons for
an independent “‘executive” branch. Locke had gone even farther and,
defining “prerogative” as “the power of doing public good without
a rule,” claimed for the executives the right “to do several things of
their own free choice where the law was silent, and sometimes too
against the direct letter of the law.”*® For example, “prerogative
being nothing but a power in the hands of the prince to provide for
the public good in such cases which, depending upon unforeseen and
uncertain occurrences, certain and unalterable laws could not safely
direct,” Locke suggested the propriety of executive reapportionment
of representation in a legislature which has become “in tract of time

. very unequal and disproportionate. . . .”%!

The abuses of George IIT made such a broadly discretionary pre-
rogative quite unacceptable to the men of the Revolution. Conse-
quently, as Chief Justice Hornblower said in the Convention of 1844,
“Our Executive has no prerogatives,” a doctrine which has been pretty
consistently adhered to by the courts in this and other states. Instead
of prerogatives, our governors have constitutional powers, rather
strictly confined by statute and interpretation.

By the middle of the last century, governors had generally won the
veto, although a number of states, like New Jersey, permitted it to be
overridden by an ordinary majority. Curiously, by this time, two
of the reasons for the veto advanced at the time of the adoption of
the federal constitution no longer had much validity. Adams’s belief
that it was necessary to mediate between a popular lower house and
an aristocratic upper chamber was belied by events. De Tocqueville
observed in 1831 that ‘“nearly everywhere” the two houses were
“chosen in the same manner, and by the same citizens;” and correctly
concluded that ‘““I'he Americans, plainly, did not desire . . . to make
one house . . . aristocratic and the other democratic.”** At the same
time Jefferson’s argument for the veto as the guardian of the constitu-
tion against legislative usurpations had been greatly weakened by the
establishment of judicial review, which Jefferson deplored.

We have pointed out that the prerogative as a constructive or
innovating force was ruled out of state constitutions. Even the first
constitutions did not, however, consign the executive to a merely
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negative role in legislation. Under the first constitution of this state,
the governor was to “be constant President of the Council, and have
a casting vote.” In addition, he assumed the privilege of delivering
messages and advising the legislature on its duty. In view of the
popularity of a number of our governors before 1844, six of whom
served from six to fourteen years each, their legislative influence
must have been considerable. Mr. Condit in the convention of 1844
thought that an independent governor equipped with a veto subject to
reversal by as much as a three-fifths vote would have less influence
with the legislature than the governor under the old constitution. Later
history indicates that he was probably right.

So much for the legislative power of the executive department.
Are there no executive powers naturally belonging to that department?
The essential point with Locke was that the legislature should not
itself apply or carry out its own laws. We have already alluded to the
historic confusion between the “executive” and “judicial”’ labels. So
it is not surprising to read Griffith’s explanation that when Adams
wrote of the necessity for “‘separating the executive power from the
legislative” he sometimes used “the term executive as including the
judiciary authority, as well as that which in the strict sense belongs
to the first magistrate.”*® The first problem is, therefore, to distinguish
between the “‘judiciary authority” and the executive authority “in the
strict sense.”

The relatively independent judicial execution of the laws had
developed in England long before the more active and discretionary
phase of the executive function had been fully tamed and bridled by
the concept of “political” or constitutional government as distinct from
“regal” government, or government by uncensored discretion, to
borrow language from the fifteenth century.** In England, the latter
phase of executive power was finally tamed, not by the separation
of powers but by the blending of legislative and executive powers in
the cabinet. The principle of the unity of the cabinet overcame the
tendency of legislative responsibility for administration to mean
divided and irresponsible control by individual members, blocs, and
committees. More recently, the rise of the professional civil service,
less flatteringly dubbed the “bureaucracy,” has come nearer than ever
since Stuart times to giving England a separate non-judicial branch
exercising executive power.

Even if the founders of our early state governments had under-
stood or foreseen these developments, it is far from certain that they
would have cared to emulate them. They gradually became disillu-
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sioned with the results of legislative appointment of many administra-
tive and judicial officers, and considerable sentiment developed for
concentrating in the chief executive responsibility for all that part
of the execution of the laws which was not properly judicial. In the
minds of many, this included the appointment of judges. This line
of thinking was written completely into the federal constitution and
influenced in lesser degree some of the state constitutions.

Hamilton in No. 72 of The Federalist clearly defined that part
of “the administration of government” which “falls peculiarly within
the province of the executive department” as including “The actual
conduct of foreign negotiations, the preparatory plans of finance, the
application and disbursement of the public money in conformity to the
general appropriations of the legislature, the arrangement of the army
and navy, the direction of the operations of war. . . .”” He concluded
that “The persons, therefore, to whose immediate management these
different matters are committed, ought to be considered as the assist-
ants or deputies of the chief magistrate, and on this account they ought
to derive their offices from his appointment, at least from his nomina-
tion, and ought to be subject to his superintendence.” As a matter of
fact, Hamilton’s view of the chief executive’s role as maker and
administrator of the budget was not fulfilled in the case of the presi-
dent until recently; while few state governors have come even close to
enjoying any general power of “superintendence’’ over the persons
charged by law with the “executive details’”’ of their governments.

Madison had declared flatly in No. 47 of The Federalist that
“appointment to offices, particularly executive offices, is in its nature
an executive function,” and pointed out violations of this principle in
various state constitutions. Jefferson agreed that “Nomination to office
is an executive function. To give it to the legislature, as we do [in
Virginia], is a violation of the principle of the separation of powers.
It swerves the members from correctness, by temptations to intrigue
for office themselves, and to a corrupt barter of votes; and destroys
responsibility by dividing it among a multitude. . . .”*5

Griffith summarized his views on the whole subject of the spheres
of the three departments in the following critique of the New Jersey
system :

Thus the legislature, whose province it is only to pass laws,
and to prescribe the rules of conduct, are also invested with,
and exercise the powers of expounding and carrying those laws
into effect. One of the branches of the legislature is a court of
law, and both branches are invested with the execution of the
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laws, in the appointment of the public officers. The executive
branch, on the other hand, is despoiled of its natural and orderly
portion of authority, . . . and in the place of it, the constitu-
tion has assigned to this department (the executive) the
performance of many judicial and subordinate duties, that are
foreign to its nature and use. . . . The executive powers and
duties are necessarily those, which will be adequate to give
effect to the legislative provisions.

These are, of course, the appointment of such officers as
may be necessary to expound the laws, which constitutes the
judicial power under the executive; and such again as are
merely ministerial to the judiciary, in putting its sentences into
force, such as sheriffs, coroners, and constables. Another inci-
dent of the executive department must be the command, the
direction, and the appointment of the wmulitary force of the
state, which is merely intended to aid the judicial authority,
where it is too weak to put the laws in force, and to preserve
the laws and the constitution from destruction, against either
internal or external force and attack: so there are many other
powers purely executive in their nature. In short, every thing
necessary to the preservation and protection of the constitution
and lews of the country, fall under the head of executive
authority, when we speak of that as contradistinguished from
the legislative.4®

As a broad outline, this is pretty clear, considering the checkered
career of the separation of powers prior to 1799. It may be taken,
with a few additions, to be a good synthesis of the theory at that time.
Griffith accepted bicameralism, which was generally considered essen-
tial, but he thought little of the veto which was deemed vital by
many.*” He was insistent on an independent judiciary and believed in
judicial review, which, in spite of Jefferson, came to be one of the
most important factors in the future development of the separation
of powers. It will be observed that Griffith really thought of the
essential functions of the executive strictly speaking as first, to provide
a more acceptable agency than the legislature for appointing judges,
and second, “to aid the judicial authority, where it is too weak to put
the laws in force.” Judicial power was still the principal part of
executive power, and the part of the “chief executive” was to serve
as midwife and pliant nurse, errand boy and champion to the judges.
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The success of American courts, no matter how appointed or
organized, in the competition for power and prestige is an interesting
and important phenomenon. It has several sources, including the
esoteric “artificial reason” of the common law with which Chief
Justice Coke stumped James I, and more especially the acceptance
of judicial review as the prime guarantor of constitutional documents
and private rights. A third reason has been the continuing fear or
neglect of the executive, which has diverted many non-judicial minis-
terial duties to the courts.

The separation of powers and concomitant checks and balances
were certainly uppermost in the minds of most men who talked proudly
of progress in the understanding of “the just principles of republican
government” in the years following the Declaration of Independence.
It must not be supposed, however, that these were the only principles
considered essential. The separation of powers and checks and balances
were means, not ends; and were really ancillary to two more funda-
mental principles of governmental organization and power : republican-
ism, or ‘“‘dependence on the people,” and constitutional limitations.
Even these principles were really espoused not as ends in themselves,
but as most conducive to “the peace, safety, and public good of the
people,” or more concretely, to “the enjoyment of their properties in
peace and safety,” which is ‘““The great end of men’s entering into
society” and submitting to government.*®

REPUBLICANISM AND LIMITED GOVERNMENT

The principle of limited government was essentially the medieval
English doctrine that the king was under the law, reinforced by the
Lockeian doctrine that even the “supreme” legislative power in the
state is limited by a higher or natural law not of any man’s contriv-
ance. By virtue of this higher law, individuals, minorities and society
as a whole had rights and interests which no government can legiti-
mately impair. Constitutions were written not to create but to confirm
and define such rights and liberties. Separation of powers was a
mechanical device for enforcing this concept.

Republicanism did not imply democracy, although Madison defined
a republic as “a government which derives all its powers directly or
indirectly from the great body of the people, and is administered by
persons holding their offices during pleasure, for a limited period, or
during good behaviour.”*® Most of the first American republicans
doubtless held with Madison that “‘the freeholders of the country would
be the safest depositories of republican liberty” or at least that own-
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ership of some property was necessary to assure responsibility in an
elector.5® Many, like John Dickinson, believed such restriction of the
suffrage to be ‘“‘a necessary defense against the dangerous influence
of those multitudes without property and without principle. . . .”’3?
And a few agreed with Adams on the necessity of recognizing, in
a separate branch of government, the inevitable aristocracy of wealth,
ability and birth. These views were all “republican”; but Adams’s
ideas brought such bitter criticism on his head that Griffith undertook
to defend him against “men so extremely depraved” as to cast doubt
on the republicanism of “this virtuous and ever intrepid defender of
the American revolution and governments. . . .”’52 Whatever the brand
of a man’s republicanism, he was almost sure to believe that the
separation of powers would help to preserve it, whether by guarding
“the society against the oppression of its rulers,” or by guarding “‘one
part of the society against the injustice of the other part.”’’® Adams
was most afraid of the destructive effect of a conflict of classes oper-
ating through factions or parties. Parties, he admitted, there must be;
“the great secret is to control them. There are but two ways, either
by a monarchy and standing army, or by a balance in the constitution.
Where the people have a voice, and there is no balance, there will be
everlasting fluctuations, revolutions, and horrors. . . .”’%*

The first requisite of a republican government was a representative
assembly—that one legislative house “should be an exact portrait, in
miniature, of the people at large.”’® Add to this the practice of fre-
quent, preferably annual elections, and Adams assures us that we have
“the only possible means of forming a free constitution, or of preserv-
ing the government of laws from the domination of men. . . .38

A LEssoN FROM ENGLAND

It will help to explain the emphasis on the legislature and on yearly
elections in our constitution of 1776 if we recall that many Britons
were simultaneously seeking greater security for their constitutional
rights and liberties through more representative annual parliaments
purged of “placemen and pensioners.” A scheme to promote such
reforms through a “Grand National Association for Restoring the
Constitution,” with branches throughout the United Kingdom and the
American colonies had just been propounded in a book which members
of the Fourth Provincial Congress may have read.’” Whether or not
the book itself influenced writers of the constitution of 1776, it ex-
pressed ideas current in both England and America and supported
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them with extensive quotations from such writers as Locke, Hume,
Montesquieu, Milton, Sidney, Harrington and Bolingbroke.

The author felt no doubt of the power of the people to control a
parliament once freed of the incubus of corruption, which “ruins the
whole proceedings of a state, both in peace and war.””*® He stood
firmly on the doctrine of popular sovereignty exercised through the
rule of the majority (at least of the “people of property”), asserting
that “whatever the majority desire, it is certainly lawful for them to
have, unless they desire what is contrary to the laws of God.” The
right and the power of the majority were the ultimate guardians of
the constitution, even against parliament. The following was quoted
with approval from Bolingbroke, who had appropriated freely from
Locke:

Britain, according to our present constitution, cannot be
undone by parliaments; for there is something which a parlia-
ment cannot do. A parliament cannot annul the constitution.

. . . The legislative is a supreme, and may be called in one
sense an absolute, but in none, an arbitrary power. It is
limited to the public good of the society. It is a power that hath
no other end but preservation, and therefore can never have
a right to destroy, enslave, or designedly to impoverish the sub-
jects, for the obligations of the law of nature cease not in
society. . . .

If parliament were to attempt to subvert the constitution, “the
whole nation” would have the right to resist, “and a people who
deserve to enjoy liberty will find the means.” Consequently,
“nothing can destroy the constitution of Britain but the people of
Britain. . . .”%®

The New Jersey constitution of 1776 is clearly the legitimate off-
spring of this line of political thought, fertilized by colonial experi-
ence. The proposed English reform did not call for the abolition of
the king, and there was no hostility to balanced government; but the
emphasis was on rehabilitating the House of Commons and “restor-
ing” it to its proper place in the constitution. The supporting argu-
ments and quotations were selected to show the aptness of the right
kind of representative assembly for preserving constitutional liberties.
It was natural for English colonists in America similarly to stress the
function of the legislature in a reformed, i.e. independent government.
It was quite out of the question to fabricate almost overnight an
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acceptable substitute for the monarchical element in the colonial con-
stitutions. This was especially so in New Jersey, because our declara-
tion of independence was only tentative, and the constitution ended
with a proviso, displeasing to Adams, ‘“‘that if a reconciliation between
Great Britain and these Colonies should take place, and the latter be
taken again under the protection and government of the Crown of
Great Britain, this Charter shall be null and void. . . .” It is no
wonder that for the time being our first constitution makers seized
eagerly on popular sovereignty enforced by annual elections. It would
take a few years for the people to learn to protect themselves against
themselves and their own governments.

5. TOWARD A NEW CONSTITUTION

William Griffith declared that his object was “to bring home to
every man’s heart, a conviction of the actual evils which arise out of
the theoretic errors of the constitution.”’%?

The trouble with the movement for constitutional revision was
that its supporters had great difficulty in persuading enough people
that the admitted “theoretic errors” were productive of enough “actual
evils” to justify the hazard of a change. The publication of Eumenes
was timed to influence the legislature into calling a convention.
A compromise bill was passed for a popular referendum on the ques-
tion of whether or not to call a convention; but, partly because the
matter became confused with the issues of the national election of
1800, the Republicans opposed it and the people voted “No Revision.”
Republican leaders argued that changes in the familiar constitution,
defective as it was, might hinder rather than help the people’s bid to
take the reins of power from the Federalist “aristocrats.” “It was
stated that the friends of revision were judges, lawyers and men who
had notoriously and repeatedly declared their disapprobation and
abhorrence of all popular influence.”’®! Having failed to obtain a con-
vention, the revisionists next tried in 1819 to establish the right of
the legislature to submit an amendment to the people, there heing no
method of amendment prescribed in the constitution. Although there
was general approval of the subject matter of the proposed amendment
(to change the date of the annual session of the legislature), the people
defeated it 12,635 to 1,636! The Newark Centinel of Freedom cor-
rectly explained that the vote was

decisive against amending the Constitution of this State by
piecemeal. We do not infer . . . that the people are insensible
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to the defects of the present Constitution. . . . On the con-
trary, there is a strong disposition . . . to have the instrument
amended in sundry important particulars; not by a little patch-
work this year, and a little the next, but by a general revision
of the whole, by a Convention chosen by the people, or some
other way which may be prescribed by the legislature.®?

In other words, the people did not want to run the risk of annual
tinkering by an amending method not constitutionally safeguarded.

This sent the revisionists back to the quest for a convention. An
unofficial “convention” of prominent men from nine counties met in
Trenton in 1827 and produced a memorial reciting the defects in the
constitution and asking the legislature to call a convention. The memo-
rial never came out of the legislative committee to which it was re-
ferred.®?

The truth seems to be that despite the words of editors, theorists
and elder statesmen there never was an overwhelming demand on the
part of the people for revision of the old constitution. This is not to
be wondered at. Except in the most extraordinary times, the attitude
of the average citizen toward a constitution is a curious compound of
indifference and awe. Unless a constitution is naturally easy to amend,
this attitude provides effective armor against any onslaughts from the
minority who are studiously interested in the theories or professionally
acquainted with the workings of constitutional government. It must
not be forgotten, moreover, that there are always persons who stand
to lose vested interests if a constitution is changed. These people
invariably rally the twin defenders of status quo, fear of the unknown
future and nostalgia for the almost equally unknown past, and arm
them with an impressive array of legal technicalities and hypothetical
objections.

Consequently it took the revisionists another 17 years to get the
convention of 1844, and their final victory was apparently due more
to political ineptitude on the part of the opposition than to a popular
clamor that would not be denied. A committee of the 1840 council,
in response to a recommendation from Governor Pennington, reviewed
the defects of the constitution and suggested three possible methods
for correcting them. One of their methods was embodied in an act
passed by the council but pigeonholed in the assembly. This act would
have authorized a commission of 12 members, 6 appointed by the
council and 6 by the assembly, to prepare and submit a revised con-
stitution to the people at the next election. The assembly also side-
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tracked a convention bill and defeated a compromise bill calling for a
referendum vote on whether or not a convention should be called. The
defeat of this compromise measure by the legislature of 1842-3 was
a “great tactical blunder” on the part of the Whigs who controlled
that body, Erdman points out, for it led the following year to the
passage of the constitutional convention bill of 1844 by their Demo-
cratic opponents.®* The voters might very probably have voted “no,”
if given the chance; but instead they were goaded into electing a
Democratic legislature committed to calling a convention. The Whigs,
now in the minority, tried unsuccessfully to stall action in 1844 by
demanding the referendum which they had spurned a year earlier. It
cannot be doubted, however, that 20 Whig legislators expressed the
view which had balked the revisionists for two generations when they
declared :

It is now nearly sixty-eight years since our revolutionary
fathers . . . formed our present Constitution and although it
is fairly admitted that there are theoretical defects in that in-
strument, there has been, perhaps, no community of people in
the world, that have enjoyed, during that time, a greater
amount of the blessings which flow from good government
than the people of New Jersey. Upon several occasions prop-
ositions have been made to alter or amend this fundamental
law of our State; but hitherto, the people at large, being satis-
fied with its practical operation, seem to have preferred the
enjoyment of the good in possession, rather than to incur the
risk of experiments.®®

It is interesting to note that the Republicans defeated the Feder-
alist convention project in 1800; while it was the Democrats who
fought for a convention against the Whigs in the ’forties.

AwmBicuous Starus oF THE CONSTITUTION oF 1776

One of the most troublesome things about the Constitution of
1776, at least to persons with strict constitutional consciences, was the
ambiguity of its status as fundamental law. As we have observed, no
method of amendment was prescribed. Members of the legislature
were required to take an oath to refrain from any vote “injurious to
the public welfare” or annulling the specific provisions guaranteeing
religious liberty, trial by jury or annual election of legislators; but
they did not swear to uphold the constitution generally.
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It is reasonable to conclude that the framers of the constitution,
with the example of the omnipotent British Parliament in mind, ex-
pected that the legislature would make necessary changes in any but
the excepted clauses. But by the end of the century, Griffith was
explaining that the orthodox attitude toward the constitution had
changed since 1776:

At that day, when the nature of a constitution was less
understood than at present, it was conceived that the legislature
might, when formed, alter or amend any part of it. . . . Many
sensible men, even at this day, maintain, that as no revisionary
power is expressly provided, and certain parts only of the con-
stitution excepted from legislative alteration, that the rest is
subject to alteration and amendment by the ordinary acts of
the legislature. If this be true, we have in reality no constitu-
tion. . . .86

Despite the views of “many sensible men,” Griffith correctly im-
plied that the general view in his day was in favor of the supremacy
of the constitution as a document.

How was the supremacy of the written constitution to be main-
tained? Partly through public opinion and the self-restraint of
annually elected legislatures; but in crucial matters, by the new found
weapon of judicial review. New Jersey is credited with the first case
in which an act of a state legislature was declared unconstitutional.
To be sure, the State Supreme Court was able to rely in this case,
decided in 1780, on the unalterable guarantee of trial by jury to
invalidate an act authorizing the use of a jury of only six men.®” The
general supremacy of the constitution was firmly asserted, however,
in the case of State v. Parkhurst in 1804. It is not necessary to outline
the rather technical course of this case. Suffice it to report, in the
words of a contemporary newspaper: “All the judges agreed in the
right of the judiciary department to examine the constitutionality of
a legislative act.” The account continued with a word of editorial ap-
proval not generally concurred in by the Republican press: “We rejoice
in this instance of the independence of our judges, honorable to them-
selves and useful to the State.”’®® The opinion of Chief Justice Kirk-
patrick, which was later endorsed by the Court of Appeals, is worth
quoting. Taking note of doubts cast on the legitimacy of the constitu-
tion, the Chief Justice declared that the document of 1776 must be
treated “as a constitution, if not framed, yet established by common
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consent.” He asked, “Can the legislature change or alter it?” He
answered :

What is a constitution? According to the common accepta-
tion of the word in these United States, it may be said to be
an agreement of the people, in their individual capacities, re-
duced to writing, establishing and fixing certain principles for
the government of themselves.

Among these principles, one of the most important in all
our constitutions, is to prescribe and limit the objects of legis-
lative power. The people are sovereign, they are supreme in
power. The legislature act by delegated and circumscribed
authority. . . . Now to say that the legislature can alter or
change such a constitution, that they can do away that very
principle which at the same time gives and limits their power,
is in my view a perfect absurdity. It is establishing despotism
without limitation and without control.®®

This left only two ways for correcting the “errors” of the con-
stitution. One was revision or amendment with popular approval.
The other was “interpretation.” Since the former was not obtained
until 1844, any adjustment of the constitution to new conditions or
changing ideas in the meantime was necessarily brought about through
“interpretation.”

ArRGUMENTS OVER THE SUFFRAGE

“Interpretation” by the legislature accomplished what amounted
to a rewriting of the suffrage provision. The constitution declared
“that all inhabitants of this colony, of full age, who are worth fifty

pounds, proclamation money, . . . and have resided within the
county . . . for twelve months immediately preceding the election,
shall be entitled to vote. . . .” This suffrage provision caused a num-

ber of difficulties.

The failure to specify white male citizens led to voting by aliens,
women and Negroes between 1790 and 1807. In the latter year, how-
ever, the legislature restricted the suffrage by law to “free, white male
citizens of the state,” declaring that the act was “highly necessary
to the safety, quiet, good order and dignity of the state.” It appears
that the safety, good order and dignity of the state had been most
grievously threatened by illegal balloting by women in a number of
elections.”™ Griffith doubtless spoke for the time when he said, “to my
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mind . . . it is evident, that women, generally, are neither, by nature,
nor habit, nor education, nor by their necessary condition in society,

fitted to perform this duty with credit to themselves, or advantage to
the public.”’™

The rise of democratic sentiment led to objections to the property
qualifications. Vigorous attacks on the qualifications for voters and
the £500 and £1,000 qualifications for assemblymen and councilors
were launched as early as 1793 and resulted in petitions to the legis-
lature urging amendment of the constitution in the interest “of an
essential equality between the governing and governed.”** In 1799
the Gloucester County grand jury urged favorable action on the pro-
posal for a convention partly because they concurred with presiding
Justice Blackwood in a “decided disapprobation” of the £50 qualifica-
tion. “If a man be a citizen and resident in the state, pay taxes, be
subject to its laws, and liable to be called upon to defend the country
he lives in, he ought to have a voice in the appointment of his rulers.”?3
Griffith agreed that the right to vote should depend ‘“upon the electors
paying fax, and not upon his swearing to his property, more or less,”
and that aliens should be excluded from the suffrage.”

Consequently, the suffrage act of 1807 also “explained” the prop-
erty qualification by declaring that any person whose name appeared
on the tax lists should be deemed to be worth £50. In 1844 even this
test was eliminated, and an act declared that “every free white male
citizen” should “be deemed and taken to be worth fifty pounds procla-
mation money.”’?® Although these acts were denounced in the legisla-
ture and in the press as unconstitutional, their proponents declared
that they did not change, but merely interpreted or “declared the true
meaning” of the constitution, and they were never attacked in the
courts until 1911, when it was much too late to matter. This palpable
dodge would certainly not have been resorted to if the constitution
had provided a method for its amendment. Besides, the legislature
might narrow the suffrage again by re-interpreting the constitution.
Naturally, therefore, the undemocratic property qualifications both
for voters and for legislators furnished a perennial argument for a
convention. For example, the remarks of Councilor Wright in debate
on the 1844 convention bill: ““. . . As to elective franchise—a subject
now of great diversity of opinion—fixed in one way by the constitu-
tion, but frequently changed by the laws—how necessary it is to get
rid of all that uncertainty as soon as a convention can decide it, and
determine, with the authority of the people, this political right of
man.”7® ’
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By 1844 the only real argument against the suffrage article was
the democratic one; but it had not always been so. In 1809, a Federal-
ist, parroting Adams, complained that the “Constitution gives a
comiplete ascendancy to the democracy over the natural aristocracy
of the country.” Not only did it make no proper distinction between
the two houses; but despite the constitutional £50 property qualifica-
tion, “by common usage nearly all but paupers are considered worth
this sum, though thousands of the voters are not worth fifty pence,
clear estate. Females, citizens of other States, and even ALIENS,
have been notoriously and frequently brought to the polls. . . .7

Birt, or Ricurts

Another perennial argument for a convention was based on the
lack of a comprehensive bill of rights. For example, a writer in 1816
declared that the constitution “does not contain a sufficient declaration
of rights and provisions for securing them,” and asked: “What is
there to prevent the majority from suspending the habeas corpus act,
and practising a system of tyranny against the minority ?”7®

The only important clauses in the nature of a bill of rights were
those assuring to criminals the same privileges of witnesses and
counsel as their prosecutors, guaranteeing trial by jury and freedom
of religious worship and providing that no Protestant inhabitant
should be denied any civil right on account of religion. By implication,
at least, non-Protestants were barred from elective office. Councilor
Wright, in support of the convention bill of 1844, asked : “What more
obnoxious provision could there be than that which establishes a re-
striction on religious liberty by providing that no man entertaining
certain opinions shall hold an office?” Later in his speech, referring
obviously to the general inadequacy of the constitutional safeguards
of liberty, as compared with those of other states, Mr. Wright ex-
claimed : ““T'he spirit of liberty is all pervading! The people are deter-
mined to secure universal freedom. . . . We should secure their
natural, social and political rights. . . .”

“But,” answered Whig Councilor G. H. Brown of Somerset,

it [the constitution] makes perpetual three great rights of free-
men—the trial by jury, the right to worship God according to
the dictates of conscience, and the annual election of the legis-
lature, and declares them to be a part of the charter without
repeal. Thus two important rights are secured by it expressly,
and all others effectually guarded by the third provision requir-
ing the annual election of the legislature.™
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Dr. Erdman calls attention to the omission of any provision simi-
lar to the general guarantee that life and property shall not be taken
except in accordance with the law of the land, which was included
in the Instructions to Lord Cornbury and earlier colonial documents.
As Dr. Erdman suggests, however, the omission did not indicate
indifference to the matter.5® Mr. Browning, in the convention of 1844,
declared without contradiction that “It is a fundamental principle of
our Government, as old as Magna Charte, that no one shall be de-
prived of his life, liberty, or property—but according to the law of the
land. . . . Genuine civil liberty consists in the faithful administration
of Justice, according to fixed and settled rules of law.” The framers
of the constitution of 1776 doubtless thought that such fundamental
rights were adequately cared for by Article XXII, which begins by
providing “That the common law of England heretofore practiced in
this colony, shall still remain in force,” until altered by a future law
of the legislature, and ends with the solemn injunction ‘“that the
inestimable right of trial by jury shall remain confirmed, as a part
of the law of this colony, without repeal, forever.” After all, what
the men of the Revolution thought they were fighting for was the
opportunity to exercise and protect their own rights as Englishmen
through governments of their own choosing.

If the emphasis upon the right of trial by jury sounds a bit
strange, it must be remembered that the jury, introduced by the
Norman and Angevin kings for the more rigorous administration of
justice, had long since become the cherished instrument by which the
community protected itself against arbitrary acts of judges subservient
to an irresponsible executive. Jefferson explained that

We think in America that it is necessary to introduce the
people into every department of government. . . . In the form
of juries therefore they determine all matters of fact, leaving
to the permanent judges to decide the law resulting from those
facts. . .. It is left . . . to the juries, if they think the perma-
nent judges are under any biass whatever in any cause, to take
on themselves to judge the laws as well as the fact, . . . and
by the exercise of this power they have been the firmest bul-
warks of English liberty.8!

De Tocqueville, recognized that “The jury is preeminently a political
institution ; it must be regarded as one form of the sovereignty of the
people. . . . The jury is that portion of the nation to which the
execution of the laws is intrusted, as the houses of parliament con-
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stitute that part of the nation which makes the laws. . . .”82 It is
not surprising, therefore, to read in the New Jersey Gazette in 1780:
“Our constitution guards the life, liberty and property of the subject
by the trial of a jury of his peers.” Paradoxically, a writer in the same
paper a year later maintained that thanks to “this inestimable privilege,
the glory of freemen,” persons legally possessed of slaves could not
“constitutionally be divested of them by legislative authority.”®?

The value of the jury as a guard for liberty is illustrated by the
history of the struggle for freedom of expression. Alexander Hamil-
ton, arguing in 1804 for a new trial for one Croswell, charged in New
York with a libel on President Jefferson, contended for the right of
the jury in such cases to determine both the fact of publication and
the legal question of whether or not it was libelous. Hamilton drew
an analogy to the function of the jury in criminal cases, where, to
quote a paraphrase of his remarks, he showed that “the law and fact
being always blended upon the general issue of not guilty; the jury,
for reasons of a peculiar and political nature, for the security of life
and liberty, are entrusted with the power of deciding both law and
fact. . . .”8* Hamilton’s argument was one of the sources of the
language of a New York statute of 1805, which confirmed his view
of the law. The substance of this act was written into the New York
constitution of 1821 and was appropriated thence almost verbatim
by the writers of the New Jersey constitution of 1844. Significantly,
the only important objection raised in the convention against accepting
the wording of the New York provision was the fear that the words,
“the jury shall have the right to determine the law and the fact,”
might injure a defendant, by preventing the judge from ruling on
evidence, or ordering a new trial if he felt the jury had been moved
by passion or prejudice.

Jubician, REvIEwW

The rudimentary bill of rights written into the constitution of
1776 was not the only constitutional protection afforded to vested
property rights prior to 1844. The courts gradually developed doc-
trines, derived from the common law and “principles of natural justice
and equity,” through which, especially after 1830, they protected such
rights.®® Thus, by means of judicial review, a device unknown when
the constitution of 1776 was adopted, the courts supplemented the
written limitations on the power of a legislature originally supposed to
have inherited most of the “transcendent powers of Parliament.”8¢
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The stimulus for this development was the increasing use of
eminent domain to take property for the construction of canals, rail-
roads and other “internal improvements.” In the early years of the
century the legislature usually provided for valuations by a jury; but
this was held to be unnecessary by Chancellor Vroom in an 1832
opinion. Describing eminent domain as “a right appertaining to sov-
ereignty . . . originally founded on state necessity,” the chancellor
declared that the constitutional provision for jury trial was “fully
satisfied by preserving the trial by jury in all criminal cases, and all
trials of right in suits at common law.”8? But Chancellor Vroom did
not leave the matter entirely to the legislature. ‘“T'he legislature, in
this state,” declared the chancellor, “is not omnipotent, as was the
British parliament. It is subordinate to the constitution; and if it
transcend its power, its acts are void, and it is the duty of the judiciary
to declare them so. The duty is at all times unpleasant, but no inde-
pendent tribunal will hesitate to do it in clear cases.” With this and
other tributes to the constitution as “the supreme law of the land,”
he proceeded, without the benefit of a syllable on the subject in the
constitution of 1776, to define the scope of the “unpleasant” duty of
the courts to enforce limits on the constitutional power of the legis-
lature in eminent domain as follows: (a) “It is admitted, that private
property shall not be taken for private use. The legislature has no
right to take the property of one man and give it to another, even upon
compensation being made;” and (b) the judgment of the legislature
concerning the right to take property in a particular instance “is cer-
tainly entitled to a most respectful consideration,” but the power of
judgment is not “‘committed to the legislative department alone” and
“the court may safely sit in judgment on this matter. . . .”

This opinion had behind it the statements of other judges, state
and federal; but it is credited with being the first eminent domain
case which plainly asserted “that the lawfulness of the use was a
matter for judicial inquiry.”’88

The chancellor did find that in this case, the legislature was within
its rights in putting eminent domain at the disposal of a company for
the purpose of developing water power at the City of Trenton. Recall-
ing the public benefits resulting from the private development of
water power at Paterson, ‘“the manufacturing emporium of the state,
with a population of eight thousand souls,” the chancellor continued
concerning the act in question:

They have authorized a company to do what the state itself
might have done without having their right questioned. They
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have in this pursued the ordinary mode. All great improvements
in our state, are made through private incorporated companies,
and perhaps better accomplished in that way than any other.
The mere mode of making them, forms no objection in itself
to their constitutionality; courts will look at the object, and
judge from that.

Surely, a Charles E. Hughes might well have said then, as he did
three quarters of a century later, “We live under a constitution, but
the constitution is what the judges say it is.”

From the time of this case, there are fairly frequent judicial pro-
nouncements to the effect that “upon principles of natural justice and
equity, upon which are based all systems of civil government, and
without which no government can or ought to endure,” a vested prop-
erty “right can not be taken and appropriated, impaired or destroyed,
without compensation,” to quote an 1841 opinion of the supreme
court.8? Curiously, in no case was an act of the legislature actually
declared invalid; but there seems to be ample evidence “that the
doctrine of vested rights exerted a very definite limitation on legislative
power.”%0

Not only did the doctrine undoubtedly affect the content of legis-
lation, but it affected the interpretation of statutes and corporate
charters and the exercise of administrative action. The right to protect
private rights against administrative proceedings based “upon illegal
principles” was derived from the common law and the inherited juris-
diction of the courts. This jurisdiction was usually exercised by the
chancellor through the injunction or by the Supreme Court through
one of the three prerogative writs, certiorari, mandamus and quo
warranto, The right to issue the prerogative writs was part of the
jurisdiction of the Court of King’s Bench, which under the present
constitution of the state belongs exclusively and irrevocably to the
supreme court.®® To what extent the issuance of these writs was sub-
ject to regulation by the legislature prior to 1844 is not quite clear.??
Whatever regulation there was did not appreciably interfere with the
efforts of the courts in behalf of private rights, and it may be assumed
that the courts would not have brooked effective interference. The
fact is that the courts had, before 1844, laid down the principles which
have served ever since as the basis for a thorough judicial policing of
the legality of actions of the increasing number of local units and
central agencies of a modern state. For example, the supreme court
in 1839 set aside damages awarded by a special board of commis-
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sioners to a property owner whose land had been traversed by the New
Jersey Railroad. The court pointed out that its function was “to set
aside the proceeding of such Commissioners, if they have adopted

and acted upon illegal principles in making their valuation, . . . to
ascertain which fact, affidavits may be taken and read before this
Court, . . . although the merits of the case may not be inquired

into.”®® This is essentially the rule today in cases where administrative
action is allegedly in violation of the “due process of law” clause of
the fourteenth amendment to the U. S. Constitution and the analogous
clauses of the New Jersey constitution of 1844. Incidentally, in the
1839 case, as in many more recent cases, the inquiry into the facts
by which the validity of the legal principle of action was determined

came very close to being an inquiry into the merits of the decision
itself.

One more point needs to be made in order to show the funda-
mental character of the protection afforded to private rights through
the use of the prerogative writs. Although it is said that these writs
are issuable at the discretion of the court, the court feels bound to
issue them when certain facts appear. Of course, the only sanction for
this obligation is the court’s own conscience; but that, after all, is the
only sanction, except impeachment or public opinion, behind any
judicial duty. Chief Justice Kinsey in 1795 described the nature of
the discretion of judges with respect to the writ of certiorari in the
following well-chosen words: “I do not mean by this a power to do

what they please, not directed by law and precedents, but . . . to be
confined by those limits within which an honest man, competent to
the discharge of the duties of his office, ought to be confined. . . .%*

The bill of rights, written into Article I of the constitution of
1844, includes certain provisions for the protection of property rights.
Paragraph 1 declares that, “All men are by nature free and inde-
pendent, and have certain natural and unalienable rights, among which
are those of enjoying and defending life and liberty, acquiring, pos-
sessing, and protecting property, and of pursuing and obtaining safety
and happiness.” This is a general protection, treated as equivalent to
the due process clause of the fourteenth amendment. Yet in spite
of this and specific provisions relating to eminent domain the courts
have continued on occasion to appeal to ‘“‘natural justice” rather than
to the written constitution as the ultimate basis for the judicial en-
forcement of property rights. A fairly recent example is the opinion
of Supreme Court Justice Katzenbach in the case outlawing a Nutley
zoning ordinance, which led to the adoption of the 1927 amendment
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to the constitution declaring zoning to be within the police power of
the State. Said Justice Katzenbach: ‘“T'he right to acquire property,
to own it, to deal with it, and to use it as the owner chooses, so long
as the use harms nobody, is a natural right. This does not owe its
origin to constitutions. It existed before them.”?® We are thus brought
straight back to John Locke and to what Professor Corwin has called
‘““The Basic Doctrine of American Constitutional Law.”?® This doc-
trine of the sacredness of vested rights “owes its origin” to no words
in a written constitution. It is rooted in the history of our political
and economic system; its persistence is based on popular approval or
acquiescence; and its precise meaning is determined largely by “what
the judges say.”

The history of constitutional guarantees illustrates the point that
constitution-making is really a continuous process, in which a constitu-
tional convention plays only an incidental, albeit a significant role.
Most of the bill of rights added to our constitution by the convention
of 1844 was not new to the constitution at all. The convention did
little more than to write down the practice and experience of the
preceding years in more or less explicit terms. And it did nothing
at all about judicial review as the legal sanction for constitutional
guarantees except to assume that it was a part of the “powers and
jurisdiction” retained by the “several Courts of law and equity . . .
as if this Constitution had not been adopted.”®” Mr. Field apparently
spoke for the convention when he described the power of “four or
five men” of the judiciary “to pronounce any act of the legislature
which they may deem unconstitutional, absolutely void—to treat it
as a dead letter—to trample it in the dust . . . ,” and added: “We
all, I trust, feel and acknowledge it [the power] to be a most whole-
some and salutary one.” In short, it may truly be said that neither the
specific guarantees of private rights nor the constitutional method
of enforcing them were produced by any convention. They were both
evolutionary products of English and American law, experience and
political theory. The meagerness of the debate on these important
matters indicates that they were largely taken for granted. A number
of the members agreed with Ewing, who objected to the bill of
rights as unnecessary because its truths “are universally recognized
and will be universally supported.” As Mr. Hornblower put it, “They
are written on our hearts. Why shall we tell ourselves what our rights
are, or protect ourselves against ourselves ?”’

This does not mean that the elaboration of the bill of rights in
Article T of the new constitution was unimportant. The convention
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did furnish an opportunity for crystallizing and harmonizing tenden-
cies generally but not yet universally recognized and agreed upon. It
introduced greater certainty into parts of our constitutional law and
gave the legislature and the courts more definite standards of conduct.
There was much propagandist exaggeration in the complaint of advo-
cates of a convention that the lack of a real bill of rights put the
rights and liberties of the citizen in daily peril; but underneath the
exaggeration there was probably enough truth to furnish a valid argu-
ment for constitutional revision. Then as now, however, the real
security of these rights lay in the vigilance and the traditional con-
servatism of the people of New Jersey, rather than in the writings of
judges, legislatures or conventions.®®

TaE FRAME oF GOVERNMENT

The burden of the attack on the constitution of 1776 was borne,
year in and year out, by the frame of government. The battle cry of
the attackers was almost invariably “the separation of powers”; the
precise line of attack shifted from one to another of the potential
calamities and ‘“real mischiefs” which Griffith and others attributed
to the violation of the separation of powers principle.?? k

There were not many who had the temerity, as Republican senti-
ment grew, to object with one writer that “The Legislature of New
Jersey, unlike that of the United States, is not composed of the
monarchy, the aristocracy, and the democracy, so necessary to an
equilibrium, or a balance in the state.” This complaint bolstered with
extensive quotations from John Adams, charged ‘“‘that there is no
separation and balance of power in the Constitution of New Jersey;
and, consequently, that we do live under an elective despotism.” In
support of this charge the writer pointed out that the two houses of
the legislature were composed of “the same sort of men,” re-elected
annually by the same voters; and that this “almost consolidated legis-
lature” might exercise legislative, executive and judicial powers with-
out limit, “for the Governor has no negative, and the Judges may be
starved.”’100

The aristocratic bias of this indictment aside, the simple deduction
that “there is no separation and balance of power in the Constitu-
tion, . . . consequently . . . we . . . live under an elective despot-
ism,” was characteristic of many of the more temperate expositions
of the defects of the constitution. Griffith, when he predicted that
“society under the dreadful irregularities and vices of the present
system, will not much longer be tolerable,” must have been influenced
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as much by what he considered the inevitable consequences of the
“theoretic errors” of the constitution as by any of the “actual evils”
noticeable to an unprejudiced observer.'®* The failure of the revision-
ists to get their convention until 45 years after this gloomy prophesy
had been uttered attests to the unconvincing effect of such exaggerated
a priori argument on a people who did not really feel tyrannized.

There were, however, some actual evils of considerable magnitude
and a number of inconveniences which the people had to suffer under
the old constitution. Most of these evils and inconveniences could be
plausibly related to the violation of the separation of powers theory.
They were certainly serious enough to justify attempts to change the
constitution, and one of them can be credited with having sparked
the final successful drive for the convention of 1844.

The “actual” evils which were most commonly cited were (1) the
alleged incompetence and subservience of the courts; (2) the cor-
ruption and dissipation of the legislative power because of preoccupa-
tion of legislators with judicial and administrative patronage and
functions; and (3) the overloading of the governor with an insup-
portable burden of legislative, judicial and executive duties. There
were a number of minor inconveniences incidental or contributory to
each of the major evils.

(1) A Dependent Judiciary

In 1786, after 10 years in office, William Livingston, the first
governor of independent New Jersey, told the people some of the
things that he thought were wrong with their government and politics.
One of the strongest counts in his indictment bears on the first two
of the major evils listed above:

I have seen justices of the peace who were a burlesque upon a
magistracy, justices illiterate, justices partial, justices groggy,
justices courting popularity to be chosen Assemblymen, and
justices encouraging litigiousness. But I have not seen any
joint meeting sufficiently cautious against appointing such
justices of the peace.!®?

Since justices of the peace sat as common pleas judges in the civil,
criminal and probate courts of the county in those days, this condition
was more serious than it would be today. Fifty-eight years later we
read the same complaint, this time by a Whig newspaper summarizing
the misdeeds of the late Democratic legislature: “It has abused the
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appointing power, by appointing 800 unnecessary officers, many of
them unfit for and unworthy of judicial stations—and all for the pur-
pose of strengthening party interest.”’'%® In fact disparagement of the
judges of the inferior courts was chronic. For example The Trenton
State Gazette in 1837, reporting that “No joint meeting was held as a
consequence of a disagreement between the two houses,” remarked
that “In regard to [the appointment of] county judges and justices,
it can not but be matter of satisfaction to the people, since the state is
already swarming with these men clothed in a little brief authority,
many of whom neither reflect credit on themselves, or those who
appoint them.”!%* Griffith pointed out that the evil of legislative ap-
pointment was aggravated by the lack of any constitutional limit on
the “number of county judges and justices.” Consequently, “almost
every session of the legislature, produced an accession to the list of
judicial officers in the several counties,” resulting in increasingly un-
wieldy county courts composed largely of untrained, undisciplined,
shifting partisans.'®®

The complaints against the higher courts were equally vigorous.
Griffith devoted many pages to demonstrating that the State’s highest
courts could not possibly display “three characteristics essential in the
composition of a perfect judiciary system; mamely INDEPEND-
ENCE, ABILITY, and OFFICIAL INDUSTRY.”% In the first
place, the “high court of errors and appeals” was the politically elected
council composed of men possessed in general of “less knowledge of
the law” than “twelve respectable justices of the peace.” In fact justices
of the peace, sitting in council, might reverse the same professional
supreme court which revised their own decisions as justices'°” In the
second place, both the chancellor and the supreme court justices were
dependent on the legislature for appointments and salaries. In the
third place, the multiplicity of the official duties of the chancellor and
councilors prevented their giving adequate attention to the judicial
part of their work.

This indictment was repeated again and again until 1844. The
1799 Gloucester County grand jury expressed “the opinion that the
existing form of government is greatly defective, and tends, in its
operation, to injure the rights of the people,” and “that the public
administration of affairs is most prompt and the liberties of the citizen
most secure, when the executive, the judicial and legislative branches
are kept separate and distinct.” The grand jury then called special
attention to ‘‘the great impropriety of making the members of the
Legislative Council, the court of law and equity in the last resort;
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whereby the legislative duties of that body are impeded, and the jus-
tice of the country rendered fluctuating, expensive and oppressive, by
the incapacity of the court, from defect of legal knowledge, to revise
the judgments and decrees of the Supreme Court and the Court of
Chancery.”*98

An editorial in The New York Spectator for April 13, 1799,
pointed out that while other states had been “‘erecting barriers against
tyranny and all the confusions which arise from consolidation of
powers”’ by “separating the legislative from the executive and judicial
departments,” the State of New Jersey was enduring “a constitution
which disgraces her citizens and disposes life, liberty and happiness,
and property, to the most palpable abuses.” The editorial continued :

There is not now in New-Jersey, one single tribunal en-
trusted with the decision of legal controversies, which can be
said to possess the qualifications of CONSTITUTIONAL
independence and impartiality: they all of them are shackled
by party, or influenced by dependence; and the measure of
justice is not the law of the land, but some other measure, which
is better calculated to keep the judge in commission, or promote
the objects of his party. . . .

These are impressive charges, and one wonders why the State
waited another 45 years to rid itself of a constitution which seemed
so disgraceful to the neighbors. The truth seems to be that the picture
was greatly overdrawn. There can be no doubt of the validity of the
general indictment of legislative appointment of county judges and
justices. There also seems to have been some force in the claim that
the political council, acting as court of appeals, sometimes reversed the
professional supreme court on political grounds. Chief Justice Horn-
blower, speaking in the convention of 1844, remarked that the court of
appeals had “long since been christened by eminent counsel, not the
Court for the correction of Errors but the Court of high errors!” The
chief justice was almost certainly exaggerating when he asserted “with
boldness and confidently’”” that “In more than half of the cases which
have been decided in that Court for forty years past . . . the causes
have not been tried, but the parties, or the tribunal from which the
appeal has come.” Such action was doubtless frequent enough to em-
phasize the obvious “impropriety” of combining the highest judicial
functions of the State with the legislative and administrative duties
of the annually elected upper house and to lend pragmatic support to
the “axiom . . . that the great departments of government . . .
should be left separate and distinct.”
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One evidence of the exaggeration in these charges is the growth
and acceptance of judicial review and the esteem in which it was
obviously held by members of the convention of 1844. Another evi-
dence is the opposition of conservative Whigs, naturally solicitous for
vested rights, to the calling of the convention. Still another is the
uniformly high caliber and prestige of the court of chancery and the
supreme court. As members of the convention asserted, the legisla-
ture had done a good job of naming competent men as chancellors and
supreme court justices. Probably the outstanding exception was
William Rossell “who knew no law at all, but was a sadler [sic] of
good character,” elevated to the supreme court in 1805 because of the
dearth of legal talent in the young Jeffersonian party.!°® Despite the
hostility of the early Republicans to lawyers, this lack was soon over-
come, and from Governor Bloomfield on the chief spokesmen for the
party were lawyers. Probably the conservative influence of the lawyers
was as responsible as any one cause for the fairly smooth and unevent-
ful functioning of the system which so greatly alarmed Griffith. It
should not be forgotten that some of the best lawyers in the State
found their way as councilors even into the much maligned “court of
high errors,” and that the chancellor was presiding judge of that court.

Griffith’s lack of confidence in his own profession led him into
unnecessary pessimism concerning the future. Paying his respects to
“The short-sighted and the malicious,” who ‘“‘ascribe much of the
procrastination, expense, and errors in the courts of justice, to
lawyers,” Griffith ventured in 1799

to affirm, that New Jersey, at this moment, is indebted for what
remains of the dignity, the certainty, and utility of legal science,
to the profession of the bar; they have formed the only barrier
that has obstructed the general demolition of law, and the forms
of law: when they become as mercenary and corrupt, as the
judiciary establishment is weak and vicious, deplorable indeed
will be the condition of men and property.!*°

How relieved Griffith would have been if he could have known that
more than a generation later de Tocqueville would write, without
excepting New Jersey, that the authority which the Americans had
“intrusted to members of the legal profession, and the influence which
these individuals exercise in the government, is the most powerful
existing security against the excesses of democracy.”*** To de Tocque-
ville the lawyers seemed to ‘“‘constitute a body,” in which he found
“the American aristocracy,” and without which he doubted “whether
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democratic institutions could long be maintained.”?!? The existence of
such an aristocracy, tempering or diluting pure Republicanism while
it controlled Federalism, was suspected and denounced by dissatisfied
members of the party of the common man in New Jersey.'!?

The characters of the chancellors and supreme court justices during
this period lend substantial support to this thesis. In general, the lead-
ing members of bench and bar of both parties had the same social back-
ground and associates. Among the Democrats, Governors Bloomfield
and Vroom were converted Federalists; the Dickersons belonged to
a wealthy family; Williamson’s conversion from Federalism was ques-
tioned periodically, although he was repeatedly re-elected by Republican
legislatures. 'These men can hardly be distinguished from their
brethren who were always Federalists or Whigs, or from others like
the Penningtons who started as Republicans and became Whigs. De-
spite the talk, sometimes bitter, of aristocracy vs. democracy, New
Jersey was governed by much the same kind of men from 1776 to
1844, and these men displayed a high level of ability and responsibility.

Griffith had suggested the horrid possibility that “The joint-meeting

. may appoint a child, a bankrupt, an alien, or a criminal convict
for the governor and chancellor of New Jersey. . . .”!1* But Richard
Field, writing in 1848 pointed out that all the governors between 1776
and 1844 had been lawyers. Furthermore, Field described them as
“a succession of Governors, of whom New Jersey may well be proud,

. every one of whom shone as a star of the first magnitude.”**?
Concerning the whole succession of chief justices, Field was equally
laudatory.**® The average service of the 16 chancellors during that
period was, despite annual election, more than four years; and 45 of
the 68 years were included in the terms of only four men. Despite
seven-year terms fixed by the constitution, there were only five chief
justices between 1779 and 1844. It is certain that men of the type justly
eulogized by Field would not have continued to occupy the highest
judicial posts in the State if the whole “judiciary establishment” had
been as “weak and vicious” as Griffith, in his argumentative zeal, tried
to make it seem. Besides, there seems to have developed such a senti-
ment for reappointment of justices that the few occasions when a
member of the supreme court was denied reappointment for political
reasons gave rise to vigorous and exemplary public criticism.!?

Great defects there were in the judicial arrangements under the
constitution of 1776; but they did not prevent a fairly satisfactory
performance, at least by the highest professional judges, and they did
not prevent the firm establishment of the courts as the guardians of
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the constitution and of private rights. As Erdman wrote, “What
foundations in fact there may be for the Jerseyman's pride in the
slogan ‘Jersey Justice’ have not been laid exclusively since 1844.”118

(2) The Legislative Vortex

It will be recalled that the Gloucester County grand jury of 1799
had stressed the fact that the judicial duties of the legislative council
“impeded” its legislative duties. In like manner, the repeated com-
plaints against appointment of judges and other officers by joint
meeting lamented the bad effect on the legislature even more than the
alleged inferiority of the appointees.

This theme was developed with much spirit by Griffith.**® He de-
clared “that the primary and important office of the legislature, is to
deliberate on the general condition of the state, and with caution,
moderation and impartiality, to pass laws for the redress of grievances
and the public good. . . .” Unfortunately the efficient and virtuous
performance of this essential duty is obstructed because it is combined
with “the promiscuous election of the executive officers of govern-
ment.” In fact, “No essential power is left in the hands of an executive.
The joint-meeting, as it is called, of the legislature, possess the
only considerable branch of executive duty and responsibility, that
of nominating and appointing to all the offices of any importance,
civil, military, judicial and ministerial.”

To Griffith, “it appears, that Pandora’s box . . . did not more
completely poison the earth, than the constitution of New Jersey has
effectually poisoned the legislative body, by blending with its functions
the appointment of the public officers.”

He discloses the way in which the appointing power tends “to
corrupt the legislature” by giving a vivid word-picture of what happens
when the legislature agrees upon a joint meeting :

Then begins a scene of intrigue, of canvassing and finesse,
which baffles all description, and is too notorious to require
proof, and too disgusting for exhibition. The members of a
county, in which an office is to be disposed of, are beset by
friends and partisans of the candidates; their hopes and fears
are excited; . . . from these, the attack extends itself, ’till it
reaches every member of the legislature; and so strong and
so general does the contest become, by the different representa-
tions, having each particular objects to attain, that one grand
scene of canvass and barter ensues: a vote for one, is made
the condition of voting for another, without regard to qualifica-
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tions ; even laws which are to affect the public interest are made
the price of these interested concessions; and not unfrequently
is almost the whole sitting of the legislature spent in adjusting
the pretensions, and marshalling the strength of the respective
candidates for office. . .. New commissions, civil and military,
judges and justices . . . will be made with a reference to the
state of parties in the county. . . .

The result of all this, is seen in every quarter. From
hence . . . arises the instability of laws, the multiplication of
magistrates, the weakness and division of the courts of justice,
the heats and ill-directed zeal at elections, and that general
languor and dereliction of principle in every department, which
menaces the total depravation of the body politic.

Further on Griffith points out that the evil of joint-meeting ap-
pointments is aggravated because “the liberty to choose from their own
body, begets the most ambitious views, and the most inveterate rival-
ships. . . .” And he explains the impunity with which such outrages
are committed by asserting that “there is no responsibility in a
numerous annual assembly of delegates. FEach one may propose and
vote as interest, partiality or ignorance dictates: wicked, weak and
designing men are thrust into office in the dark; the fault attaches
to no one in particular; each flings it from his own shoulders, or bears
but his proportion, and the people are obliged to submit to the im-
position.”

Griffith said about all that could be said in description and de-
nunciation of the “corrupt compositions, derelictions of public duty,
venality and all the low intrigues” of joint meeting. How accurate was
his philippic? Allowing for his picturesque choice of nouns and ad-
jectives, it seems to have been justified.

Griffith’s description of joint meeting was repeated with equal
vigor and almost equal color by Messrs. Zabriskie, Browning and
Field in the June 12 debate of the convention. These speakers, drawing
on personal experience and observation, corroborated Griffith’s charge
that the lust for appointments often controlled the election of legis-
lators and the enactment of laws. No student of politics can {fail to
be entertained and instructed by their exposition of the process by
which a multitude of distinct personal interests and ambitions were
launched by electioneering, promoted by lobbying, consolidated by
logrolling and finally forced upon the State through action of joint
meeting at the behest of a minority of anonymous legislators hiding



lviii N. J. Srare ConstrrurioNar, CONVENTION OF 1844

behind “King Caucus.” As Mr. Browning pointed out, a divorce bill,
an office and railroad acts might all be tied up together in one bargain
bundle. Although some members of the convention resented the im-
plications of these speeches and denied knowledge of any actual cor-
ruption, it is impossible to read through and between the lines of the
debates without concluding that the power of the legislature to elect
a large number of officers had proved completely incompatible with
the public interest, however responsibly the legislature had usually
behaved in selecting the relatively few State officers.

Ex-Governor Vroom, too, testified in the convention that “If there
is one feature in the old constitution obnoxious to the people, and
which they wish to see blotted out, it is the form of appointment by
joint meeting.” If all or most of the appointing power were taken
away, Vroom felt that “T'o come to the Legislature will be like filling
an office of honor or trust—they will come to make laws and not
justices of the peace.” A Democratic newspaper in neighboring Penn-
sylvania, in a eulogy of John R. Thomson, one of the Democratic
leaders in the convention movement, commented on the executive and
judicial powers of the New Jersey legislature under the old constitu-
tion and asserted that “enormous patronage” had made the legislature
“in fact every few years, but an executive body elected, not for the
purpose of legislation, but to reappoint some hundreds of individuals
who had sent to it their nominees, chosen by their money and their
labor, to carry out the will of a body of unscrupulous office holders.””*2°

It is necessary to distinguish between the appointment of the rela-
tively few State judges and officers and the naming of the hundreds
of county justices and officers. We have already noticed the uniformly
high standard of appointments to the chancery and supreme courts.
There seems to have been little complaint about the quality of other
State appointments. During the sixty-eight years between 1776 and
1844, the State had only eight secretaries of state, ten attorneys gen-
eral, ten treasurers, and ten adjutants general. There were only six
quartermasters general between 1807 and 1844, and seven State prison
keepers between 1811 and 1844. It is interesting to note that the typical
state treasurer, although annually elected, lasted as long as the typical
attorney general with his constitutional five-year term. These offices
were usually held by men as distinguished as those who became gov-
ernor, and were vacated in many instances by resignation or promotion
of the incumbent rather than by the expiration of a term. The relatively
long tenure was due partly to the long periods of control by one party;
but it indicates that the agitation over these posts was by no means an
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annual affair. It was the county appointments which offered the great
opportunity for logrolling and bargaining. One reason for the multi-
plication of county judges and justices was that they “‘cost nothing to
the treasury.”??! The functions of the State government did not invite
and its resources did not encourage a similar multiplication of State
functionaries; besides, Jerseymen were very insistent on a frugal State
government in those days.

On the other hand, it cannot be doubted that the making of State
appointments sometimes overshadowed and affected the strictly legisla-
tive conduct of the legislature, and there were a number of occasions
when it caused serious difficulties or justifiable complaint. The appoint-
ment of militia officers provided an opportunity for State patronage
without expense to the treasury. It is therefore not surprising that most
of the high militia officers appointed under a new law in 1793 were
members of joint meeting, or relatives of members. This illustration
of the concentration of power in the legislature naturally furnished the
revisionists of the time with useful ammunition.’>? A similar oppor-
tunity for party patronage without taxing the treasury occurred when
the Republican legislature of 1812 created six State banks and filled
a majority of the offices and directorships with prominent Republi-
cans.'? Fortunately the patronage possibilities in the creation and
staffing of semi-public corporations, were never fully exploited. More
disturbing to the smooth conduct of regular business was the 1802
deadlock over the election of governor and United States senator,
which resulted in a year’s interregnum with the vice-president of the
council acting as governor. A similar deadlock was narrowly averted
in 1841, when the Whigs in an evenly divided council were balked
in their attempt to prevent the holding of a joint meeting only by the
casting vote of the governer.!?* These and other less consequential
deadlocks indicate a danger which might have become serious if there
had been considerable periods of divided or precarious party control
of the two houses.

The preoccupation of the legislators with patronage and the details
of executive and judicial functions would have affected their delibera-
tive and law making functions more seriously at a later date. The
“Garden State” was just entering the industrial revolution by 1844
and the modern age of economic and social legislation, expensive public
services and large scale government was still around the corner. Conse-
quently the legislature could spend much time not only on appoint-
ments but also in passing special acts to do things now handled by
administrative or judicial action and still adjourn in time for spring
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plowing. Corporation charters, whether for the Camden and Amboy
Railroad, the Newark Banking and Insurance Company or the Pedrick-
town Steam Saw and Grist Mill Company were granted and renewed
by the legislature. Divorces were also granted by special acts, a practice
which came in for more and more caustic criticism. For example, The
Monmouth Democrat complained of the “lengthened and unprofitable -
session” of the 1842 Whig legislature, which had not adjourned until
almost the middle of March! The Democrat noticed that 16 divorce
acts had been passed, and observed: “This is truly a melancholy spec-
tacle, and does not speak well for our legislators. Had they attended
more to the public business, and less toward dissolving the marriage
contract, so many important bills would not have been laid over until
the next session, and the wants and interests of the people would not
have been so shamefully neglected. . . .”’*2® This objectionable and
wasteful practice furnished one of the minor arguments for changing
the constitution.2®

It is hard for us to realize how little State government we had in
those days. In the years immediately preceding the convention of 1844,
yearly State disbursements were about $100,000. The only State insti-
tution was the prison. A writer in the Jersey City Advertiser and Hud-
son Republican for March 30, 1841, criticized the legislature for its
thattention to the report of a commission appointed in 1839 to investi-
gate the number and condition of the insane and advise on the need
for an asylum. He continued :

We have no hospitals for the sick; no refuge for the youth-
ful delinquent, the orphan, and the aged and infirm; no asylums
for the blind or the deaf and dumb; while our provision for
the insane is but insuring their perpetual lunacy, incarcerating
them with felons, or crowding them with objects of distress
and helplessness in our public poor-houses, which in most cases
are the most unsuitable residences for the shattered, depressed,
and wandering in mind. In these respects we as a state stand in
the most unenviable singularity, considering the age of this
commonwealth, its resources, and the intelligent respectability
of its inhabitants.

It was not until the legislature was shamed by the receipt of Doro-
thea Dix’s famous memorial in 1845, that the establishment of the first
State hospital at Trenton was authorized.**7

People who were impatient at such delays in dealing with the few
important questions of public interest were inclined to blame the legis-
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lature for wasting time on other matters of more political interest. It
is impossible to say at this distance how much the executive and judi-
cial activities of the legislature did impede its consideration of some
of the new problems which were beginning to arise; but the time was
certainly approaching when the legislature would have been swamped
by its combination of dissimilar powers and duties. The only way to
avoid such a result would have been to put the appointing power of
joint meeting at the disposal of the governor or a small cabinet com-
mittee and to exercise the judicial power of council as court of appeals
only on the advice of a fairly stable body of professional judges. Self-
denying ordinances are practically unknown to American legislators,
however. The whole weight of our political tradition, the intensely
local orientation of the typical American representative and the inde-
pendence of the two houses were all against any such development.
This being the case, those who looked to a constitutional convention to
prune the overgrown prerogatives of the legislature and to distribute
functions more consistently with the separation of powers principle
were doubtless wise in their own time.

(3) The Ouwerburdened Governor

Erdman credits the increasingly irksome combination of the chief
magistrate’s duties as governor and chancellor for a statement in
Governor Pennington’s message in October, 1840, which “sounded
the deathknell of the constitution of 1776.”%® Erdman suggests that
“Litigations growing out of the many failures caused by the ‘panic
of 1837’ may have added to the already burdensome duties of the
Chancellor. . . .” In any event, Governor Pennington, speaking
obviously for Chancellor Pennington, advised that “The increase of
business has been so great that it now requires the whole attention of
the Chancellor; and the nature of his duties calls for permanency in
the officer.” Although Governor Pennington cautioned that “alterations
in the constitution of government under which a people have lived
long and happily should be made with caution and jealousy,” he had
put his finger on one practical weakness in the constitution which could
not be denied.

Griffith had discovered this weakness.??® First, it was wrong in
principle: “The effective powers of governing, consists [sic] in the
wmaking of law, expounding law, and executing law.” If the blending
of all three powers in the legislature and a governor dependent on it
had not yet ruined the State, Griffith was confident that it would be-
come very dangerous indeed “as corruption and intrigue progress with
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society” and governors learned to use their vast powers “for no other
purpose than to maintain” their seats.!®® Fortunately the joint progress
of corruption and society were not so rapid as Griffith anticipated, or
New Jersey could not have enjoyed a series of good and conscientious
governors for the next 45 years. But Griffith did have something when
he pointed to the “inability of any one man (however industrious, and
however capable) to perform the necessary duties” as governor, com-
mander in chief, president of council and the court of appeals,
chancellor and ordinary. Aside from the remarkable versatility re-
quired for the expert handling of all these tasks, they were bound to
compete for time and attention, to the detriment of prompt and con-
sidered action on the public business. Griffith remarked that “It is not
astonishing to hear complaints of the difficulties and delays of cases
in equity; but it is astonishing that a case should ever be decided in
that court. . . .”'3! This was a condition that was bound to get worse
as time went on, no matter how well the governor might have been
provided with administrative aids and advisory masters in equity.

A writer in 1809 commented on the “heterogeneous and conflicting
powers” of the governor “which, taken altogether, it is impossible for
any individual properly to execute.” He explained that “in conformity
with British usages, these offices were thrown into the lap of the
executive at an early period of the settlement of New Jersey; and I
shall not pretend to say that reasons may not have existed for killing
the executive with their weight during the ticklish period of the Revo-
lution; but now . . . it is time for us to look calmly upon the actual
state of our affairs. . . .”132

Councilor Wright in debate on the 1844 convention bill described
the governor’s work week: “No one who has seen in the last week,
how miserably our present constitution works, can doubt that it should
be abolished. We see our Governor at one time presiding here as
President of Council, at another presiding in the Court of Chancery,
then in the Court of Pardons, and then in the Court of Appeals, simply
because our constitution, as we call it-—though it never deserved that
sacred name—is so imperfect.”3?

Inevitably, it was the adverse effect on the performance of the
chancellor and ordinary which was considered most serious. Governor
Pennington spoke of the need for “permanency” in the chancellor.
Annual election had not rendered the office as fluctuating as it might
have; but the occasional periods when the vice-president of the council
had to act as governor accentuated the difficulty. Moreover, the office
showed a tendency to change hands more frequently in later years, 7
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times in fact between 1829 and 1844, as against only 13 times between
1776 and the end of Williamson’s 12-year term in 1829.

An incidental objection to the combination of judicial duties with
the civil and military duties of the governor was that it forced the
legislature, unless it stooped “not only to folly, but extreme wicked-
ness” always to appoint a lawyer as head of the State.'®* Aside from
the difficulty of finding a lawyer, or anyone else who “unites in his
person, the acquirements of a soldier, of a statesman, and a judge,”
the practical exclusion of all but the members of one profession from
the governorship was a ‘“subject of complaint, and a constant
jealousy. . . .”'3% This must have been particularly irksome to those
democrats who resented the influence of the legal “aristocracy” gen-
erally. Councilor Wright reflected some of this resentment in the
following remark in debate on the 1844 convention bill: “I know, sir,
that some may desire to preserve the restriction which prevents anyone
but a lawyer from being governor—not directly it is true; but in-
directly by making the governor, chancellor—an ingenious trick
meanly devised for the protection of some poor lawyer, who may think
this his only chance of being governor.”!38

TaHE REPRESENTATIVE PRINCIPLE

In addition to those criticisms of the frame of government which
were associated with the defiance of the separation of powers prin-
ciple, certain questions were raised concerning the representativeness
and terms of the legislative bodies.

We have already noticed the desire to shift the constitutional date
for commencement of the legislature from the fall to a more con-
venient time in the winter. Governor Pennington spoke of this as one
of the few changes which he felt were needed in an otherwise satis-
factory constitution.

Although extension of the terms of legislators in the interest of
economy and a reduction in the constant political agitation occasioned
by annual elections was earnestly debated in the convention, there
seems to have been relatively little interest in this subject in most parts
of the State.

The constitution of 1776 contemplated but did not compel oc-
casional re-apportionment of the assembly “on the principles of more
equal representation.” The assembly started out with three members
from each county. Re-adjustments were later made, but they were not
kept up-to-date according to a strict rule. Griffith considered it a
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serious defect in the constitution that it failed “to provide some steady
and impartial rule” by which representation might have been pro-
portioned to the taxable population in the interest of “public tran-
quillity, and the equilibrium of the public rights.”3" A writer in 1816
also objected because “the ratio of representation is not fixed.”*38

There seems to have been relatively little determined public criticism
of equal county representation in the upper house. To be sure, Griffith
in his general criticism of representation had stated categorically that
“The people of New Jersey, and not the counties, were designed to be
represented in the legislature. Surely,” he continued, “if a law were
proposed and the sense of the people actually taken in person, and not
by delegation, it would be thought monstrous, that two hundred votes
from Hunterdon (for instance) should be balanced by one hundred
from Burlington. . . .” It is equally wrong to produce this result
where the people “act by delegation, which is nothing else than trans-
ferring their identical constituent powers, rights and interests to the
management of substitutes. . . .”?%® Griffith was talking primarily
of the assembly; but his criticism applied as logically to the council,
and he did not take pains to differentiate between the two. Perhaps he
was purposely vague.

As time went on there was some talk in the large counties of
reforming the upper house, as the bitter debate in the convention indi-
cates. That this talk had alarmed small-county men was evident from
debate in assembly on the 1844 convention bill. Mr. Willetts of Cape
May, then as almost always the smallest county, objected because the
proposed convention would be based on representation in the assembly
only. This, he said, was unfair. “And, sir,” he continued, “I under-
stand (out of doors it is true, but) from undoubted authority, that the
state is to be districted; and that the new constitution is to deprive the
small counties of their equality in the other branch of this House.
Sir, I should be unworthy to represent the people of Cape May if I
did not resist this in its incipient stage. They will never submit to
it.”1%% The convention proved to be safe for Cape May, but Mr. Willetts
sounded a battle cry that has echoed down through the years.
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6. THE CONVENTION OF 1844

When the convention was finally called, it came and went with a
rush. It had taken half a century to get the convention; but in less than
six months after the legislature passed the act calling it, New Jersey
had a new constitution. The Democratic leaders who pushed the con-
vention bill through the legislature with the aid of the party caucus
were determined that there should be no more delays. The law, there-
fore, set a very tight time schedule, which, as Dr. Erdman has pointed
out, “called for clock-like precision of action which might well have
been upset had party strife entered into the question of constitutional
reform.”*#! The act was passed on February 23 and set the date for
electing delegates on March 18, only three and one-half weeks away.
The delegates then assembled in less than two months, on May 14.
They met almost continuously until June 29, when they adjourned in
order to permit publication of the document in time for the vote of
the people set by law for August 13. There was, of course, no pre-
liminary work by a research committee, now regarded as a prerequisite
to a successful convention. There was little time for study, reflection
or extended discussion by the public or the delegates. Eight committees
were appointed on May 16, the third day of the convention, to report
on different parts of the constitution. The speed with which they
worked is indicated by the fact that three of them reported the very
next day.

Freedom of debate was allowed; but discussion was occasionally
cut short by the parliamentary device of calling the “previous ques-
tion,”” and the pressure of time sometimes weighed on the delegates to
prevent the thorough exploration of a subject or the resolution of
differences rising from inadequate preparation or disagreement on
facts. The delegates obviously thought of the United States Constitu-
tion as a model. The manifest inferiority of their document in clarity,
arrangement, and style is at least partly due to the enforced haste
with which it was assembled from the amended committee reports.

The Whig minority in the legislature had criticized the proposed
time schedule and pointed out that the convention could at least post-
pone the submission of its proposals beyond the date set.'*? This was
later suggested in the convention; but the majority of that body felt
impelled to adhere to the prescribed calendar.
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THE SPIRIT OF PARTY

Fortunately the party spirit which was evident in the fight over the
calling of the convention was put largely in abeyance as soon as the law
was passed. A week before the convention bill became law, the Whig
Trenton State Gazette, anticipating its passage, pointed out that the
time for selecting the right persons as delegates was very short. “It is
especially important,” declared the Gazette, “to call out from their
retirement, the wise, the disinterested, and the good—the men who do
not seek office, and will not, therefore, multiply offices—the men who
do not need employment from the public, and will therefore not create
an expensive government. . . .” Declaring that “It matters little of
what party they may be,” the editorial expressed the wish “that this
convention may have no partisan character to sustain, no partisan
responsibilities to bear, and consequently no partisan objects to divert
its single eye from the one great end, the future good government of
New Jersey.”’143

In the spirit suggested by the editorial, a proposal to avoid party
contests and to divide the delegates evenly between the two parties was
issued March 1, by the Democratic and Whig central committees, the
members of the legislature and 40 other prominent citizens. The Demo-
cratic sponsors of the convention bill had paved the way for such action
by turning down a proposal to hold the election of delegates at the
annual town meetings in April, when township officers would be
chosen. The elimination of the special election was plausibly urged on
the grounds of economy and public convenience, in view of the fact
that there would otherwise be five elections that year: the election of
delegates in March, township elections in April, the vote on the consti-
tution in August, the regular State election in October and the national
election in November! The controlling reason for going on with the
whole orgy of elections seems to have been to secure a vote for
delegates “on a day upon which politics would not enter.” As Councilor
Wilson explained, “the day of the town meetings was a day for political
strife, and the trial of party strength,” while the revision of the consti-
tution “was a matter not interesting any party, but the whole state.”’144

The plan was to have each party nominate only enough men to fill
half the convention seats. Accordingly, each county was given a quota
by the party leaders which reflected roughly its political composition.
Thus Morris, which was about evenly divided, was to have two Whig
delegates and two Democratic. At the last moment, however, ardent
Monmouth Democrats, who were in complete control of their county,
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nominated a full slate, and the party swung into line to elect them all
and establish a Democratic majority in the convention. In all the other
counties party leaders had nominated only the number assigned to
them in keeping with the State-wide agreement. Though it failed in
the one instance, the plan was commended by Judge J. A. Jameson
in his celebrated treatise on constitutional conventions as “a very re-
markable exhibition of moderation.” So impressed was Jameson that
he added: “It is impossible to commend too highly an example which
must have sprung solely from a view to the public good.”4

Once assembled, the delegates made a valiant and largely success-
ful effort to lay the devil of party spirit. “Thank God,” exclaimed
Whig Chief Justice Hornblower, “we have not assembled here as a
body of political gladiators. . . . We have come to do a work for
posterity; not for ourselves.” Although opinions were often stoutly
maintained in debate, delegates, remembering the hurdle of ratification,
showed a disposition to give way on details which they feared might
compass the defeat of the whole document.

The Monmouth Democrat on July 4 congratulated the people on
the conclusion of the convention with the submission of “one of the
most perfect constitutions in the United States.” This happy result
was attributed to the fact that “T'he same spirit of compromise under
which the delegates were elected, has characterized their labors through-
out.” Continued the Democrat:

We do not hesitate to venture the remark that such a Con-
vention never before assembled in this or any other country.
Composed as it was of men of strong party predilections—on
the eve of an important presidential election, it was but natural
to anticipate party excitement; and yet party spirit has at no
time controlled the action or been exhibited in speeches of the
members. There have been some instances, when on questions
of principle, members have shown their attachment to party
measures by their votes. This was to have been expected. But
viewed as a whole, such an exhibition of patriotic devotion to
country, and high regard for principle, has not been exhibited
since the great Convention of 1789 [sic].

Perhaps the Democrat was tempted to exaggerate the nonpartisan-
ship of the convention because it was originally a Democratic party
project adopted over Whig opposition. Besides, the Monmouth Demo-
crats may have had a conviction of sin over their own refusal to join the
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scheme for bipartisan election of delegates. The popular vote of 20,276
for to 3,526 against the new constitution shows, however, that the
result was satisfactory to both parties, which certainly would not have
been the case if many important decisions had been made on strict
party lines.

When one recalls the heat of party controversy in the “Roaring
Forties,” this “‘exhibition of patriotic devotion to country” as distinct
from party appears all the more wonderful. Compare it, for example,
with the following appeal to political reason which was to appear in
the same paper in October as an argument against the Whig candidates
for president and vice-president :

TO THE MEMBERS OF THE SOCIETY OF FRIENDS

IN NEW JERSEY COMMONLY CALLED HICKSITES
What say you to Theodore Frelinghuysen, who denounced you
in his speech before the Court of Errors as Deists? What say
you, also, to the man of blood, Henry Clay, who has fought
three duels himself, and wrote the challenge for Graves which
ended in the murder of Cilley? Will you vote for a libeller and
a murderer P48

Incidentally, the Democrat’s jubilation over the adoption of the
constitution almost turned to ashes in the fall, when John R. Thom-
son, the Democratic candidate for governor, dubbed by his supporters
“the father of the constitution” and “the poor man’s friend,” was
defeated by Stratton, a fellow delegate. Charging that the Whig victory
was due solely to “misrepresentations, unfounded charges, and other
diabolical schemes conceived in corruption,” the Democrat lamented
that

it remains now for the people of the state to submit to misrule
in every department of its government for years to come. . . .
Aye, the very Constitution which was framed by the Democ-
racy of our State, is doomed to be perverted in every possible
way—the privileges therein guaranteed to freemen, to be sub-
verted from their intent—the whole beautiful fabric, which in
the hands of good men would have been so effective in pro-
moting a wise legislation and just administration of the
Government, is now, by the action of designing demagogues,
to be defaced and shattered—perhaps demolished !'*7
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Here again was the authentic voice of party spirit!

How, then, can we account for the ‘“‘remarkable” political truce,
between the ‘“loco focos” and the ‘‘coons,” to use nicknames con-
temptuously exchanged by Whig and Democratic partisans? In the
first place, the normal differences between the parties were not such
as to engender critical disagreements over provisions of the State
constitution. Both parties inherited members and principles from both
the Federalists and the Republicans. The parties divided primarily
on national issues, or rather on the personalities and programs of their
national leaders. The one State and local issue constantly between the
parties then, as now, was the distribution of the jobs. The question
of the propriety of calling a convention furnished an issue out of
which political capital might be made; but once it was decided, the
safest course for both parties was to co-operate in making a good
record, lest one be able to blame the other for a fiasco. Since the major
theoretical and practical objections to the old constitution were gen-
erally agreed upon, and there was really no special advantage which
either party could hope to get, this co-operation was easier to achieve
than a casual reading of the language of current political controversy
would suggest.

It is a fact sometimes not fully appreciated that national politics
overshadowed State politics from the day the United States constitu-
tion was adopted. What Woodrow Wilson called New Jersey’s “very
singular position in the sisterhood of states” accentuated the condition
in this State.'*® New Jersey had no underprivileged frontier struggling
to win political equality from an entrenched tidewater aristocracy. It
had no great territory over the development of which promoters and
politicians might contest. Its position between the two great states of
New York and Pennsylvania conditioned its economy, denatured its
politics and restricted the scope of its government. Wilson remarked
that “We have always been inconvenienced by New York on the one
hand and Philadelphia on the other. . . .”'*® In 1844 it seemed to
Dr. Schenck, Whig delegate from rural Somerset, that “The peculiar-
ity of our geographical position between two large States precludes
us almost entirely from any participation in the profits and advantages
of commerce. This great source of state wealth is almost exclusively
enjoyed by New York on the one hand and Pennsylvania on the
other.” Consequently, the doctor, who had banking and manufacturing
interests in Newark, advised a policy hospitable to manufacturing
enterprises. But the industrial revolution was just beginning in New
Jersey. It had not yet produced a large urban interest ready to com-
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pete openly for power with the rural interest, nor had it generated
the need for extensive economic regulation and expanding public
services which soon increased the importance of State government and
furnished new bases for political differences. In 1844 New Jersey was
still chiefly a land of small farmers, as it had been for generations.
The industrial centers at Newark and Paterson and the visions of other
teeming cities scattered about the state gave scope to the imagination,
but relatively little novelty as yet to the traditionally rustic tone of
New Jersey politics.’®® New Jersey was still the kind of society in
which Jefferson would have thought a healthy democracy possible.

These facts help to explain the continuation of the historic con-
servatism of New Jersey, which has been traced back to early colony
days.'®* More specifically, they help to explain why, on the whole,
the movement for constitutional reform had little of the element of
class conflict in it and was seldom very intense. It was mostly a matter
of political theory and practical convenience. To the political parties, it
was ustally just another issue which might or might not have some
nuisance value. When the inconveniences caused by the old constitution
became too great for either party to ignore them, there was nothing
left to delay revision but a little jockeying for position and some
squabbling over method.

TaE DELEGATES

An introduction to the personalities of the convention—to the 58
men whom the beneficent bipartisan deal of 1844 sent to Trenton on
May 14—will throw still more light on the essentially conservative
character of New Jersey’s constitutional “revolution.”

Who were these men? They included, in fact, a very fair selection
of the ablest and most experienced men in the public life of the
State.'52 Unfortunately we do not have a Charles Beard to gather the
kind of detailed financial information about New Jersey’s constitution
framers that was assembled for the members of the federal convention
of 1787. Thanks to the Writers’ Project, however, we can give a
pretty good general view of the characters in the convention, and
especially of their political experience.

Only 8 of the 58 members are not known to have held some public
office prior to their election to the convention. Of these 8, one, Mr.
Browning, was of enough political importance to have been one of
40 signers, in addition to members of the legislature, of the manifesto
asking for bipartisan election of delegates, and he was the first at-
torney general appointed under the new constitution. One, a painter,
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died in September 1844. At least four of the others later held public
office, federal or State, in addition to Mr. P. B. Kennedy who was a
colonel in the State militia. One of these was Connolly, publisher of
The Monmouth Democrat. Van Arsdale, a seventy-three-year-old law-
yer and banker, apparently never held office, but he was made chairman
of the important committee on the judiciary.

At least 26 of the members had held office at two or more of the
four levels of government, federal, state, county and local, before
their election to the convention; and eight of these had held office at
three levels. Three others had held positions in two branches of the
state government, and two more had been in both houses of the legis-
lature. Thus, at least 31, or more than half of the delegates, had had
experience in government in two or more levels or bodies. Twenty-
eight members had been assemblymen, four having served as speaker,
and one also as assembly clerk. Still another delegate, although never a
member of the assembly, had been clerk. Fourteen of the delegates
had been councillors, eight of these with service in the assembly, too.
Therefore, about three-fifths of the members of the convention had
seen service in the legislature.

The convention included three ex-governor-chancellors (William-
son, Dickerson, and Vroom) ; and three supreme court justices, includ-
ing Chief Justice Hornblower. Two others, Richard Field and R. P.
Thompson had been attorney general. Mahlon Dickerson, seventy-
four at the time of the convention, had had a most varied public career.
After serving on the Philadelphia common council and as adjutant
general of Pennsylvania, he moved to New Jersey, where he served
in the assembly, as governor and on the supreme court, as well as in
federal government as senator, Secretary of the Navy and judge of
the United States district court.

Seven delegates had been members of Congress. Six had been
freeholders and 13 had held other non-judicial county offices, while 5
had been mayors, and 10 had held other local offices. At least 16 mem-
bers, 9 of whom were laymen, had held minor judicial posts.

No more needs to be said to demonstrate that, if practical ex-
perience could provide it, the convention should have had ample knowl-
edge of the working of government in New Jersey.

Our biographies indicate that more than two-thirds of these men
held public office for some time after the convention. Two of the dele-
gates became governor, and at least three others made unsuccessful
bids for the office. Fifteen were destined to sit in some capacity as
members of the State’s highest court under the new constitution. These
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include Chief Justice Hornblower and Associate Justice Elmer, whose
terms continued. Henry Green became chief justice and, later, chan-
cellor. Five others became members of the State supreme court, and
one other became chancellor. Seven members, including one lawyer and
three doctors, became “lay” judges of the new court of last resort.
Alexander Wurts and ex-Governor Vroom both declined the chief
justiceship, the latter to serve as Minister to Prussia; while Chancellor
Green declined, because of poor health, Lincoln’s invitation to succeed
Chief Justice Taney of the United States Supreme Court. Richard
Field moved from the United States senate to the United States dis-
trict court.

Two members held the office of attorney general, one, that of
State treasurer under the new constitution, and several sat on State
administrative boards. Six enjoyed terms in the State senate, and
three, in the assembly, while four went to the United States senate
and two to the house of representatives.

Two members were appointed to the constitutional commission of
1873, which wrote most of the important amendments to the con-
stitution of 1844. One of these, Ten Eyck, was chairman of the com-
mission; but Ryerson, who was currently serving as an Alabama
claims judge, had to resign because of ill health. Alexander C. Cattell,
the youngest member of the convention, became a distinguished finan-
cier, a United States senator, and holder of a number of important
administrative posts in both the federal and State governments, in-
cluding membership on the first United States civil service commission
in 1871.

Undoubtedly the most versatile member of the convention was
David Naar, its only Jew. Naar, who had lived his early life in the
Virgin Islands and had held various civil and military offices there,
settled in Elizabeth, where he became mayor and a common pleas judge
before 1844. He later held other local and State offices, including the
position of State treasurer, and he also served as United States Consul
at St. Thomas. He was the first president of the New Jersey Editorial
Association and showed an unusually active interest in scientific agri-
culture and various progressive causes. He was listed as a farmer,
but he had been also a merchant and manufacturer and from 1853 to
1869 was publisher of The Trenton True American.

Another picturesque character was the fiery Middlesex Democrat,
James C. Zabriskie. Listed at the time as a tailor, he had been active
in New Brunswick as alderman, incorporator of a bank, and colonel
of militia. He would doubtless have been heard from later in State
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politics, had he not led a company of people to California in 1849.
He became city attorney of Sacramento and author of a book, Public
Land Laws of the United States.

It is apparent, therefore, that the writers of the constitution of
1844 had a good deal to do with its operation during its early years.
We have already pointed out that the launching of the new constitution
represented no drastic break in the constitutional tradition of the State.
Neither did it mean a change in political leadership. This continuity of
leadership before, during and after the convention helps to explain the
character of the convention as a recorder of constitutional evolution
rather than a harbinger of constitutional revolution.

The age distribution of the members of the convention was about
what one would expect of a body such as we have described. Two
members were under 30 and 10 were 65 or over; but 40, or more than
two-thirds of the members, were in the prime of life, between 35 and
54. The extremes were represented by Cattell and Ryerson, who were
both 28, and Williamson, who was almost 77 and unable to attend to
the end of the convention. Williamson had been governor from
1817 to 1829, was highly respected and was elected president of the
convention. Out of his experience he spoke forcefully for giving the
governor real power.

For a State which was still primarily agricultural, it cannot be said
that the farmers were over-represented, at least by farmers: so far
as our records indicate, only four of the delegates can be listed simply
as farmers, and one of these, Francis Child, obviously had important
financial interests. Twelve others are credited with having combined
agricultural with other business or professional activities. To be more
specific, three of these “farmers” were also doctors; one, a boat
builder; one, a surveyor; one, a resort-owner and business man; one,
a manufacturer; one, a storekeeper; one, a merchant and large land
owner; one, a bank president and business man; one had real estate,
lumber, and glass interests; and one was David Naar. The lawyers, of
course, were well represented, with at least 21 and probably 23 of their
number in the convention; but it is surprising to learn that there were
also 8 doctors, including the doctor-farmers. About a quarter of the
members were primarily or solely engaged in some business, manu-
facturing or banking enterprise; and more than one-third of the mem-
bers apparently derived an important part of their incomes from such
activities. This does not count any of the lawyers, at least half of
whom had important business, as well as professional interests. Mahlon
Dickerson, for example, was a lawyer and owner of the Succasunna
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Iron Mines. At least four lawy:rs were bank presidents, and a number
of others were officers or directors in banks and other corporations.
One was the Democrat Ogden, treasurer of the Society for Useful
Manufactures and officer of a railroad.

The modern age of private corporations was just beginning. Our
biographies show that at least 29 of the delegates had some responsible
interest, as officer, director, promoter or owner in some business or
financial corporation. A number of them were interested in two or
more such organizations. The principal corporation connections of
which we have record break down as follows: transportation (rail-
roads, canals, turnpikes), 14; banks, 13; insurance, 6 ; manufacturing,
6; gas lighting, 2; mining, 1. Autobiographical references in the de-
bates indicate that this list is far from complete. Thus more than half
of the members of the convention had some experience in the conduct
of one or more business or corporate enterprises other than a small
farm .or country store. We have little direct information concerning
the incomes or fortunes of most of the members; but there is every
indication that all or most of them were at least “prosperous,” and we
do know that a number of them were men of means who left sizable
fortunes. They probably all owned real estate.

A considerable number of the delegates displayed noteworthy in-
terest in religious, educational and welfare activities, thus indicating
their responsiveness to the idealistic and humanitarian trend of the
second quarter of the last century. Among those who showed special
interest in education were William Allen, David Naar, Richard Field,
James Parker and Alexander Cattell. At least 10 of the delegates had
attended Princeton University, and others had received undergraduate
or professional training at Rutgers, Columbia, Yale, the University of
Pennsylvania, and elsewhere.

What is the composite picture of the convention which all these
facts produce? On the whole, it looks like a good cross section of the
more alert, active and articulate citizens of the State. Most of them
were men with decided political inclinations and political experience,
in some cases dating back half a century. Just about half of them were
members of one or other of two of the principal learned professions,
medicine and law, and probably a fair majority were “enterprising”
enough to be active participants in and beneficiaries of the beginnings
of the financial and industrial revolution which was to transform New
Jersey, in little more than a generation, from a small State of native
born farmers into a cosmopolitan business and industrial empire.
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They were, therefore, not set in provincial antagonism to “pro-
gress” in the capitalist sense. But most of the business and professional
men had the essentially rustic outlook of those who have lived most
of their lives on or close to the soil and who feel that their support
comes directly or indirectly from the surrounding land.

Because of the failure of Monmouth County Democrats to observe
the political truce in the election of delegates, there were 30 Democrats
to 28 Whigs. It would be impossible to distinguish between the rep-
resentatives of the two parties on the basis of political experience,
education, wealth or professional or economic interests. Perhaps the
Whigs included slightly more than their share of the successors to
the old Federalist “aristocracy,” such as it was; but there were old
Federalists among the Democrats, and the Whigs were at least as
active as the Democrats in such causes as public education.

LinEs oF CLEAVAGE

The most significant divisions in the convention had to do with
these questions:

(1) Position and powers of the governor.

(2) Composition of the courts.

(3) Composition and terms of the legislature.

(4) Method of amendment.

(5) Limitations on the legislature, especially affecting
(a) the chartering of banks and other corporations,
(b) taxation, and (c) eminent domain and internal

improvements.

A review of some of the roll calls and accompanying debates on
these questions will give us a glimpse at the delegates in action and
help to show what made them click. A complete profile of the cleav-
ages and blocs in the convention would require a more refined statistical
analysis than is possible here; but the main facts can be gleaned by
inspection.

These facts can be summarized roughly as follows:

(1) There was a faction favorable to a strong governor opposed
by a faction unwilling to build up the governor at the expense of the
legislature.

(2) There was a popular faction, inclined to trust the people
more than the government, opposed by a faction with an “aristocratic”
inclination to trust the people less and the government more.
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(3) There was a faction determined to adopt safeguards against
an “aristocracy” of irresponsible corporate wealth, opposed by a faction
anxious to do nothing to discourage corporate enterprise.

(4) The majority of the Democrats were inclined to favor a strong
governor, to trust the people, to protect the agricultural interest and to
curb the corporations; while a majority of the Whigs tended to favor
the legislature and joint meeting, to put their confidence in especially
qualified public officers and to encourage corporations.

(5) But there were Democrats and Whigs on both sides of prac-
tically every important question, and few if any delegates were entirely
consistent in their voting behavior.

(6) There was a feeble large county faction opposed by a deter-
mined small county faction; but there is little if any evidence of
sectional voting.

(7) The differences between opposing factions were really neither
very wide nor very deep.

(8) Moderation and willingness to compromise were evident in
the solution of most problems.

CoNTROVERSY AND COMPROMISE

The governorship was the subject of some of the most partisan de-
bate. The veto power especially aroused so much spirit that charges of
party voting were exchanged and, as always throughout the convention,
indignantly denied. The strong feeling on the subject had been generated
by the vetoes of “King Andrew” and “Capt.” Tyler, and was let loose
in the discussion of a motion by Ryerson to require a two-thirds vote
to override a veto instead of the majority vote proposed by the com-
mittee. Most of Ryerson’s support came from fellow Democrats; but
Field, a Whig, spoke very vigorously in favor of the strong veto.
Condit, another Whig, tried to effect a compromise on a three-fifths
vote to override. This was acceptable to the strong veto men; but
enough Democrats joined with a majority of the Whigs to defeat it
by a 27 to 27 tie. Ex-Governor Dickerson, a Democrat who was
opposed to a strong governor, sagely remarked that the party line-up
on the veto was dictated not by any historic principles but by reactions
to recent party battles.

The debate on the veto power illustrates the confusion which fre-
quently results from attempts to harmonize inherited theories with
political prejudices and current objectives. R. S. Kennedy, Whig,
looked upon the veto “as an aristocratic feature which was inserted
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in the Constitution [of the United States] when our fathers had a
feeling of fear to intrust the people with too much power.” Chief
Justice Hornblower, another Whig, exclaimed, “It is anti-republican
and anti-democratic.”” Zabriskie and Vroom were equally sure that the
veto was essentially democratic: “We desire to protect the people
against the reckless action of their representatives.” The veto was
a weapon by means of which the governor, “the sole representative
of the whole State,” might prevent laws against “the interests of the
whole” from being passed under the influence of corruption or the
combined weight of sectional interests. In response to this argument,
Mr. Green complained that the “idea of protecting the people is a
modern idea to make the principle more palatable.” It might be re-
garded as a modernized version of the outworn argument of John
Adams that the veto was needed to curb the appetites of competing
aristocratic and democratic elements in the legislature; but the later
development of pressure politics gives even more point now than in
1844 to Mr. Vroom’s conception of the governor as the representative
of the whole against the parts of the State.

The veto, then, was opposed as aristocratic and supported as demo-
cratic. It was also both opposed and supported in the name of the
separation of powers principle. Field warned, in language reminiscent
of Jefferson and The Federalist, against the danger of “the tyranny
of a majority of the legislature . . . which is perpetually invading
the other departments—and in whose hand power is constantly accumu-
lated.” The veto was needed, therefore, to protect the position of the
executive, the naturally weak member of the governmental trinity.
Dr. Schenck on the other hand denounced the veto as working an im-
proper accumulation of legislative and executive power in the hands
of one man. It should be noted in evidence of Dr. Schenck’s con-
sistency that he later advocated giving the governor the appointing
power, as properly belonging to him; but Field’s argument has gained
force with the years because of the failure of the convention to secure
the governor in the possession of the appointing and removal powers
constitutionally vested in the president. There can be little doubt that
a stronger veto would have helped the governor to carve out a larger
sphere for himself as chief administrator and have put him on a more
nearly equal footing with the other departments.

It is not surprising that the convention went against the strong
veto. No one disputed assertions by several delegates that they “had
never heard among all the objections made to the old constitution, any
complaint either in public or in private, because of its not containing
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this feature.” The rare complaint that, partly because “he has not even
a partial negative upon the passage of laws,” the governor cannot
“produce any of those salutary effects which are naturally expected
from the monarchical part of the Constitution,” would not have found
more favor in 1844 than it did in 1809.1%8

The attempt of Mr. Ryerson to eliminate the proposed prohibition
against a governor succeeding himself was even more decisively beaten
than his attempt to strengthen the veto. This motion was lost 38 to 13.
Hornblower, who was generally opposed to a strong governor, was
the only Whig who voted with 12 Democrats for the motion; but 17
Democrats voted “Nay.” The common fear of the opponents was that
a governor might perpetuate himself in office through improper use of
the patronage.

One of the most extended debates in the convention was over the
appointing power. More than half of the members took part, and a
most confusing variety of opinions was expressed. Some held with
Field that the appointing power was by nature “an ervecutive power—
the great executive power.” Others believed that most appointments
had best be made by the people. Some of these, like Naar, deduced
that the “next most popular method” was appointment by the gov-
ernor, while others, like Marsh, concluded that it was appointment
by the immediate representatives of the people in the legislature.
There were those, like Mr. Allen and Dr. Ewing, who denounced the
proposal to transfer appointing power from the legislature to the gov-
ernor as an anti-republican “remnant of Kingly power.” And there
was the realistic view of ex-Governor Dickerson that ‘““I'here is no
inherent power in the executive,” and that the disposition of the people
must determine the proper locus of the appointing power. Finally
there were the compromisers, “willing so to distribute the appointing
power as to lodge part of it in each of the Departments [the people,
the legislature, the governor] for which different eminent gentlemen
have expressed a preference. . . . Experience will show which De-
partment will be the safest depository of power.”

In such a situation, the compromisers were almost bound to win,
and the result was the following distribution of the appointing power :

(1) To the people: the governor, sheriffs, coroners, county clerks,
surrogates, justices of the peace.

(2) To joint meeting: the treasurer, keeper and inspectors of the
State prison, common pleas judges.

(3) To the governor and senate: the chancellor, supreme court
justices, judges of the court of errors and appeals, secretary of state,
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attorney general, prosecutors of the pleas, clerks of the supreme court
and court of chancery, major generals and “all other officers, whose
appointments are not otherwise provided for by law.”

(4) To the governor alone: ‘“‘adjutant general, quartermaster gen-
eral and all other militia officers, whose appointment is not otherwise
provided for in this constitution.”

A few of the roll calls will indicate the relative strength of the
various attitudes:

A motion to give the appointment of the chancellor, supreme court
justices and lay judges of the court of errors and appeals to joint
meeting rather than to the governor and senate was defeated by 34
(25 Democrats and 9 Whigs) to 21 (4 Democrats and 17 Whigs).

A similar motion to return the appointment of the attorney general,
county prosecutors, clerks of the court of chancery and supreme court,
and the secretary of state to joint meeting was defeated by 34 (22
Democrats and 12 Whigs) to 18 (7 Democrats and 11 Whigs).

A motion, which might have had serious results if passed, to pro-
vide that joint meeting might fill any vacancy resulting from failure
of the senate to confirm a governor’s nominee within 10 days was
defeated by 39 (27 Democrats and 12 Whigs) to 15 (2 Democrats
and 13 Whigs).

It is important to note that two of the strongest advocates of joint
meeting were Democrats Ewing and Dickerson, while such Whig
leaders as Browning, Field, R. S. Kennedy, and Williamson were
among the most uncompromising foes of joint meeting appointments.
It is therefore not strange that on the “‘compromise” motion which
restored the appointment of several score of common pleas judges to
joint meeting the party line-up was as follows: Yea—33 (11 Whigs
and 22 Democrats), Nay—18 (12 Whigs and 6 Democrats). In view
of the record and of the argument that the great evil of joint meeting
appointments lay in logrolling and “its reflex influence on legislation”
this was, as Green and others pointed out, quite illogical and inde-
fensible on any ground except sheer political expediency. Ogden,
Democrat, advocated it as an “experiment” to test the relative merits
of different appointing authorities. Apparently the experiment was
not favorable to joint meeting, because in 1875 the constitution was
amended to give the appointment of these judges and of the keeper
of the prison to the governor and senate, a change only slightly com-
pensated for by creating the new office of comptroller, to be filled by
joint meeting.
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Governor Robert S. Green, who had been a member of the 1873
Commission which drafted the 1875 amendments, explained in his
Annual Message of January 8, 1889, that the transfer of the appoint-
ment of common pleas judges and keeper of the state prison from
joint meeting to the governor had been demanded because of the
“notorious” evils attendant upon the old method.

Certain votes in the convention indicated the difference in the cen-
tral tendencies of the party attitudes on popular elections. A motion by
Jaques for popular election of common pleas judges was defeated by
10 (9 Democrats and 1 Whig, Marsh) to 45 (20 Democrats and 25
Whigs). The predilection of the Democrats for direct and of the
Whigs for indirect democracy was more clearly indicated by the defeat
of the motion to return appointment of justices of the peace from the
people to the legislature by 13 (1 Democrat and 12 Whigs) to 40
(28 Democrats and 12 Whigs). Another indication was the vote on
a motion to have surrogates appointed by the ordinary instead of by
the people, defeated by 17 (2 Democrats and 15 Whigs) to 36 (27
Democrats and 9 Whigs).

We can now assess the work of the convention in disposing of the
appointing power.

(1) It is clear that the convention did not as a body regard the
power of appointing officers as one “properly belonging” to any one
of the three departments of government. As Justice Dixon wrote in
a 1903 opinion, “in our system there appears no indication that any
single department of government can be deemed the king’s successor”
as “the fountain of honor, of office, and of privilege.”*%*

(2) A substantial majority of the delegates were by theory and/or
experience predisposed against continuing extensive appointing power
in joint meeting.

(3) The greatest objection to joint meeting appointments was
their adverse effect on the election and behavior of the legislators.

(4) The most effective blow at legislative patronage was the trans-
fer of the election of the numerous county officers and justices of the
peace to the people.

(5) The transfer of the appointment of higher judges to the
governor was dictated as much by distaste for both legislative and
popular election of such officers as by any feeling that it naturally
belonged to the executive.

(6) 'The convention believed that it had pretty nearly disposed of
the practice of legislative patronage. It failed to foresee all the possi-
bilities in senatorial courtesy and in the creating of new offices to be
filled by joint meeting.
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(7) 'The convention had no conception of the governor as a respon-
sible chief administrator, although a few remarks by leading members
indicated a glimmer of such a notion. There was apparently no inten-
tion to empower the governor to hire and fire his chief assistants, since
all his constitutional appointees were to enjoy terms longer than
his own.

The last point is important, because it touches one of the most
serious failures of the convention to anticipate future developments.
Furthermore, its exploration, in the light of the history of this and
other states prior to the middle of the last century, will help explain
the general failure to find a satisfactory place for the governor in the
separation of powers system.

The non-legislative and non-judicial duties of the governor under
the constitution of 1776 had been slight. The independence of other
state officers elected by the legislature was only a secondary reason for
this. More important was the fact that the state government seemed
to have very little non-judicial executive business to do. There were
at least four reasons for this. In the first place, ordinary law enforce-
ment and such state concerns as assessment and collection of taxes and
the conduct of elections devolved then as they do today primarily on
county and municipal officers. In the second place, the judges absorbed
some administrative functions and undertook much of the supervision
of local functionaries which in France, for example, would have been
exercised by a central executive. In the third place, the great functions
of the executive in a national state—the conduct of foreign affairs and
the command of the army and navy—were necessarily pre-empted in
our system by the president. And finally, the state had not yet acquired
the extensive regulatory and service functions which it has today.

De Tocqueville, writing only a few years before our convention,
noticed the absence of central administration in American states and
diagnosed the causes with remarkable clarity. He asserted that “Noth-
ing is more striking to a Furopean traveler in the United States than
the absence of what we term government, or the administration.
Written laws exist in America, and one sees that they are daily
executed ; but although everything is in motion, the hand which gives
the impulse to the social machine can nowhere be discovered.”?%% This
paradox, De Tocqueville attributed to the decentralization and dis-
tribution of administration among “almost as many independent
functionaries as there are functions,” so that “the executive power is
disseminated in a multitude of hands,” most of them elected local
officers.13¢ “The state usually employs the officers of the township or
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county, to deal with the citizen. Thus, for instance, in New England
the assessor fixes the rate of taxes; the collector receives them; the
town treasurer transmits the amount to the public treasury. . . .57

The following newspaper report of a Salem, New Jersey, town
meeting in 1840 translates De Tocqueville’s generalization in terms
of our own practice:

“The Town Meeting in this township on Tuesday afternoon last,
was the most animated . . . within the memory of the oldest citizens
(why?). We are sorry to say tumult and disorder occurred several
times, during the progress of the proceedings. . . . Party lines were
strictly drawn for some offices, and the parties so nearly balanced that
in two instances one vote decided the question. . . . Out of 28 officers
elected 17 are Whigs and 11 Van Buren.

[A list of the offices filled follows—Moderator, Town Clerk,
Assessor, Collector, Commissioners of Appeals (3), Chosen Freehold-
ers (2), Surveyors of the Highways (2), Overseers of the Poor (2),
Pound Keeper, Constables (2), Overseers of the Highways (3), Judge
of Election, Township Committee (5), School Committee (3).]

“The meeting assessed $150 for paving the sidewalks; $150 for
mending the streets; $100 each was voted the two fire companies of the
town; $100 for repairing and putting in pumps. The surplus loan
committee reported a balance on hand and more in expectancy, amount-
ing . . . to near $800, all of which was appropriated for school pur-
poses; and the township raised only one dollar to be added thereto. The
dog tax for the ensuing year was fixed at one dollar per head.”’*58

In spite of the theoretical sovereignty of the state, it was in dozens
of town meetings like this that the real governing power of the people
of New Jersey found its most significant expression. Effective admin-
istrative supervision by the state of the work of such spirited citizen
bodies and of the multitude of agents chosen by them every year
would have been out of the question. Declaring that ‘““The right of
directing a civil officer presupposes that of cashiering him if he does
not obey orders, and of rewarding him by promotion if he fulfils his
duty with propriety,” De Tocqueville pointed out that such adminis-
trative rewards and punishments were not applicable to elected officers
with fixed terms. Hence, the need, “not evident at first sight,” for
“the extension of judicial power . . . in the exact ratio of the exten-
sion of elective offices. . . .59

De Tocqueville concluded that anarchy was avoided, despite the
lack of anything “either central or hierarchical” in the constitution
of the administrative power, by “the great use of judicial penalties as
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a means of administration.”?%® He described the administrative activi-
ties of the judges themselves, explained the amenability of local officers
to the courts for the honest performance of their legal duties and
exclaimed, “Thus it is that in the United States the authority of the
government is mysteriously concealed under the forms of a judicial
sentence ; and the influence is at the same time fortified by that irresisti-
ble power with which men have invested the formalities of law.”*8!

In New Jersey both the justices of the peace and the higher judges
actually performed some ministerial duties which might equally welt
have been assigned to strictly administrative officers. As in England,
all public officers were answerable to the ordinary courts for their
conduct, while the Supreme Court through the prerogative writs has
always acted “for the redress or prevention of public wrongs by public
bodies and officers, whose official sphere is confined to some political
division of the state. . . 182 Thus “A superintendency is exercised
over many affairs in which the people, not of a particular locality but
of the state at large, have an interest; for it is by this means that the
public finances, the militia system, the exercise of the right of suffrage,
and other matters of similar political importance are regulated and
protected.”’183

De Tocqueville admitted that the subdivision of administration
sometimes resulted in indifferent or negligent performance of public
functions, irritating to a European. He thought more state responsi-
bility would be desirable, but found the existing system fairly satis-
factory. He attributed its rise and continuance partly to natural
conditions making for “an indestructible element” of local independ-
ence (particulary in the New England township, which New Jersey
had imported at an early date) and partly to the intention of the
Americans “that the office might be powerful and the officer insig-
nificant, and that the community should be at once regulated and
free.”’164

Concerning the not so powerful governor, in the necessarily
limited sphere of state administration, De Tocqueville wrote :

“In the states the executive power is vested in the hands of a
magistrate, who is apparently placed upon a level with the legislature,
but who is in reality nothing more than the blind agent and the passive
instrument of its decisions. He can derive no influence from the
duration of his functions, which terminate with the revolving year,
or from the exercise of prerogative which can scarcely be said to exist.
The legislature can condemn him to inaction by intrusting the execution
of the laws to special committees of its own members, and can annul
his temporary dignity by depriving him of his salary.”’1%5
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In contrast, De Tocqueville noted as one of the reasons for the
superiority of the United States Constitution the fact that it “vests
all the privileges and all the responsibility of the executive power in
a single individual,” who enjoys a four year term at an assured salary,
and is “protected by a body of official dependents, and armed with a
suspensive veto.” De Tocqueville declared that in consequence of this
and other differences, the business of the Union is incomparably better
conducted that that of any individual state.”*%¢ Furthermore, he recog-
nized that “It is chiefly in its foreign relations that the executive power
of a nation is called upon to exert its skill and vigor.”*¢? This fact
plus the lack of any standing army at the disposal of a state govern-
ment would necessarily tend greatly to reduce the need for unity or
strength in the state executive.

Even the state militia was essentially a local institution, and the
governor’s title of “captain general and commander in chief”” conveyed
a duty with little power. Higher officers were appointed by the legis-
lature, while captains and other inferior officers were appointed by the
companies in the respective counties. And local companies might be
called out by their officers on request of the civil authorities without
the intervention of the governor.

There was therefore no necessity to develop a clear concept or an
efficient plan of state administration. The governor as executive was
just a convenience occasionally employed by the legislature to carry out
a mandate which it did not see fit to direct to some other officer or
body. The following list of such mandates to the governor of New
Jersey, culled from Paterson’s Laws (1800) and Elmers’ Digest
(1838) gives a fair indication of the ‘‘executive’” business of the
governor: (a) on advice of governor of New York or Pennsylvania
to proclaim presence of contagious disease on ship in common waters
and put citizens on notice not to go aboard on pain of fine; (b) on
application of aggrieved person to order suit on sheriff’s bond; (c¢)
to subscribe to 100 shares of stock in the Society for Establishing
Useful Manufactures; (d) on recommendation of five inspectors and
certificate of physician to remit costs of prosecution due from criminal
in state prison; (e) to appoint notaries public; (f) to purchase 13
pieces of brass field artillery, 7 six-pounders, and 6 three- or four-
pounders and deliver same to commanders of militia brigades; (g) to
grant peddlers’ licenses on recommendation of court of common pleas;
(h) to appoint inspectors of flour and meal for certain cities and in
each county, to hold office at pleasure of governor and to enforce a code
of regulations; (i) on application or recommendation of common coun-
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cil of any city or town or on application of twelve respectable free-
holders of any town, to appoint or commission one or more inspectors
and repackers of herring, for 5-year terms; (j) on application or rec-
ommendation of local governing body to commission one or more
inspectors and repackers of beef and pork to enforce code set forth
in the statute; (k) to transmit to executive of each state and territory
three copies of the public laws passed during each session; (1) to sign
warrant for compensation of supreme court justice holding circuit,
oyer and terminer or general gaol delivery; (m) to receive and trans-
mit tickets of candidates nominated for electoral college and congress,
with council to canvass votes for electors; (n) to serve with vice-
president of council, speaker of assembly, attorney general, and secre-
tary of state as trustee for the management of the free school fund;
(o) to pass on applications and allot money, not otherwise appro-
priated, for instruction of indigent deaf, dumb or blind persons; (p)
with council, to appoint annually seven commissioners of pilotage who
were empowered to examine pilots, make rules and regulations gov-
erning them, and prescribe fines and penalties; governor to administer
oath to and sign licenses for pilots certified by the commission and
bonded by the treasurer.1¢®

It should be observed that these laws were not all in effect at any
one time, and that in most cases they reposed in the governor a very
limited agency or responsibility, contingent on the advice or act of
another body or shared with others named in the act. Moreover, the
legislature during the same period was imposing similar responsibilities
on the courts. For example, an act of February 24, 1797,'¢° created
a licensing system for the regulation of inns and taverns, to be
administered by courts of quarter sessions, i.e. by justices of the peace.
Similarly, an act of March 3, 1820, authorized judges of courts of
common pleas to appoint commissioners of wrecks. A still earlier law
of November 26, 1783,17° had provided that no person might practice
physic or surgery until he had been examined and certified by a board
consisting of any two supreme court justices assisted for the examina-
tion by two able practitioners selected by them.

In short, the constitution of 1776 and the laws enacted under it
actually gave the governor practically no executive power. Griffith,
writing more than thirty years before De Tocqueville, had pointed out
that “the executive is mominally in another body, yet substantially
resides in the legislature” which appointed and could in effect displace
executive officers “at its pleasure, either by dismissal, election of
others, or depriving them of compensation. . . .”'™ The one constitu-
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tional prerogative of an executive nature which the governor seems
to have had was the power to fill vacancies, not otherwise provided
for by law, during the recess of the legislature. Chief Justice Kirk-
patrick held that this was implied in the grant of “the supreme execu-
tive power” and that consequently the governor could fill temporarily
a vacancy in the office of clerk of the court of common pleas, which
under the constitution would be filled by joint meeting when the
legislature was in session.!” Obviously, this power could be of little
value to the governor. As for the powers and duties imposed on him
by the legislature, they were not of such kind and amount as to make
a great office, and they were held on sufferance: first, because the
governor might be retired by joint meeting at the end of the year, and
second, because the legislature might take any such responsibility from
the governor and give it to a court or to another officer appointed or
designated by itself.

As a matter of fact, had the governor been given the whole man-
agement of the business of the State, it would not have been a big finan-
cial responsibility even for those days. In 1840, the State is reported
to have spent, exclusive of expenditures from departmental receipts,
$98,083.68.17 Actually, the governor had little or nothing to do with
the spending of most of this sum. Legislative expense accounted for
$18,869.75, and State officers’ salaries for $12,720.00. The State school
fund amounted to $319,802.16, and the trustees of the fund distributed
$30,000, or almost one-third of the State disbursements for the year.
The largest single State enterprise was the prison, which spent
$12,416.30, in addition to the proceeds of prison labor. The prison,
however, like all the other State departments was run by persons elected
by and responsible to the legislature. The treasurer, who collected,
handled and accounted for State revenues and funds, was more impor-
tant to the general administration of State business than the governor,
of whom he was constitutionally independent.

If state government was little business 100 years ago, it is big
business today. Its disbursements have multiplied more than a thou-
sandfold. When we think of a modern state government we naturally
think first of state administration, exercised by scores of departments.
Not so in 1844. Then one thought first of the legislature as dispenser
of many offices and privileges and a few general laws and of the
courts as the visible daily representatives of state authority. The short
list of state offices considered important enough to put in the constitu-
tion of 1844, compared with the long list of state offices in the current
Legislative Manual tells the story. The present annual maintenance of
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High Point State Park costs the people about the same number of
dollars as the whole state government in 1840!

The combination of circumstances which made it unnecessary even
to think about a real state executive in 1844 has therefore been greatly
altered by the spectacular growth of state functions; but the consti-
tutional and ideological weakness of the governorship has lingered
on. The naturally jealous legislature has usually made new administra-
tive officers and boards independent of the governor in the manner
or terms of their appointments, although it has grudgingly given the
governor some of the tools of budgetary and fiscal management. Con-
stitutional and political restraints have, despite considerable agitation,
kept New Jersey from going as far as some of the other states in trans-
forming the old ceremonial, political, and judicial governor into a
modern “general manager’” or “administrative chief.”?™ It is a curious
fact that we have had to wait for these latter days of lament over
“the vanishing rights of the states” for the business of state govern-
ment to become important enough to create a demand for a chief state
executive office which makes sense in terms of the separation of powers
theory. The industrial revolution has thus stimulated a revival and
rationalization of a theory which developed when agriculture was
king and commerce was “its handmaid.” An instance of this modern
trend of thought is a plan of administrative reorganization for New
Jersey designed so that “the Governor will be placed in the position
contemplated by Article V| section 1, of the Constitution; that is, he
will become in fact as well as in theory the chief executive of the
State.”’'"® In plain truth, the makers of the 1844 constitution could
have entertained no such “theory” of the governor as chief executive,
because they did not foresee any need for such an officer. As far as
they were concerned, the governorship was necessary to give the state
a ceremonial head, to complete the formal balance of three powers,
and to provide a more responsible agency than the legislature for the
appointment of the higher judges and a few unimportant state officers.
That was all. Consequently, Chief Justice Hornblower feared that
the governorship would “not be of sufficient importance to make it
desirable for the best man to accept it,” and Mr. Clark felt sure that
the office would “not be worth the acceptance” of a good practising
lawyer. They therefore hoped for the best—that the governor might
be a “plain honest farmer,” or at least a “plain sound man.”

But if the constitution makers did not expect the governor to be a
great executive officer, neither did they expect that many important
state administrators would be made in the legislature, either by joint
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meeting or by senatorial courtesy. They simply did not anticipate the
growth of state administration and therefore laid down no plan for it.
There seems to have been no doubt in the minds of the delegates
about their mandate to separate the offices of governor and chancellor,
and to provide for the popular election of the governor. In fact,
several spoke of this as the one clear instruction to the convention.
We have already noted the decisions concerning the appointment of
judges; but there were a number of other issues connected with the
judiciary which will throw light on the temper of the convention.

Mr. Ogden claimed that popular interest in reform of the court
of appeals was second only to that in separation of governor and
chancellor, and there was little dissent from the view that some reform
was in order. On the whole, the delegates seem to have been quite
proud of the court of errors and appeals which they fashioned in
response to this interest. Mr. Ogden declared that in his “humble
opinion, New Jersey will have the best court in the last resort that
will exist in the Union.” Chairman Van Arsdale, of the committee
on the judiciary, and Chief Justice Hornblower were almost equally
laudatory of their unique brain-child. The great thing about the court
to these lawyers was its combination of the highest legal talent in the
state government (the chancellor and supreme court justices) with
“a sufficient number of laymen, who are to be selected from the body
of the people, for their integrity, their experience, and their plain,
practical, sterling common sense,” to quote Mr. Ogden again. The
chief justice anticipated with satisfaction that the lay judges would
be selected from among “our farmers, mechanics and merchants—men
of intelligence, experience and character.”

The one fear which bothered a number of the delegates was that
the “lay” judges might often prove to be lawyers. The youthful lawyer,
Ryerson, therefore moved to eliminate the supreme court justices, in
hope of keeping the professional part of the court as small as possible.
This motion was defeated by 35 (24 Whigs and 11 Democrats) to 18
(16 Democrats and 2 Whigs, Westervelt and Parker). Ryerson, who
was the only lawyer who voted for this motion, explained that he did
not “wish to see the rights of individuals placed in a tribunal half
made up of gentlemen of the legal profession . . . too apt to be
prejudiced by technicalities instead of reason and law.” A motion by
Parker to conform the court to the existing New York model by
substituting the elected senators for the appointed lay judges was then
defeated by 43 to 11 (10 Democrats and 1 Whig). Looking back, the
remarkable thing about the debate on the court of errors and appeals
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was the practically unanimous opinion that a court of last resort should
not be composed entirely of lawyers. In this connection, one should
remember that about one-fourth of the delegates had been lay judges,
either as members of council or as inferior judges, or both. More
important, probably, was the lively sense of the political and moral
importance of the judicial function and the feeling that the constant
practice of legal technicalities tended to blunt the natural common
sense and dull the social perception of a man. Laymen and lawyers
alike seemed to fear the tendency of lawyers, noted by De Tocqueville,
to “direct all their attention to the letter, seeming inclined to infringe
the rules of common sense and of humanity, rather than to swerve one
tittle from the law.”17¢

On the terms of judges the convention followed the path of least
resistance by giving the supreme court justices and the chancellor the
seven-year terms set in the old constitution for the supreme court, and
by retaining the five-year terms for common pleas judges. A motion to
give life tenure to the chancellor and supreme court justices received
only 12 favorable votes, all of them Whig, against 39 (12 Whig and
27 Democrat). Another motion to extend the term to ten years was
also lost by 37 (26 Democrats, 11 Whigs) to 16 (15 Whigs, 1 Dem-
ocrat). On the other hand a motion to reduce the term to five years
received the favorable votes of only Jaques and Naar.

The essentially conservative temper of the convention is shown by
its failure to go for popular election of judges. We have noted that a
proposal for such election of common pleas judges mustered only 10
favorable votes. Mr. Field did predict that if appointment of judges
was not transferred from joint meeting to the governor and senate,
it would soon be given to the people. Perhaps if the convention had
been called a little later, New Jersey would not have resisted the trend
to election of judges which started in Mississippi in 1832, spread
throughout the West, and was written into the New York constitution
in 1846 and into the Pennsylvania and Virginia constitutions in
1850.177

The debates and votes on motions affecting the election and com-
position of the legislature give further evidence of the modest scope
of the reforms contemplated by most of the delegates. They also
illustrate the tendency of the Democrats to furnish more than their
share of the votes on the “popular’” side of controversial issues. For
example, the Democrats showed somewhat more attachment than the
Whigs to annual elections. Thus, a motion to retain one-year terms
for senators, in place of the proposed three-year terms, was defeated,
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30 to 22. The Democrats furnished 17 of the minority; but they also
furnished 12 of the majority, including the votes of such leaders as
Vroom, Wurts, Zabriskie, J. R. Thomson, and Ryerson. Interestingly
enough, Mr. Vroom argued most strongly for the longer term on the
ground that it would give the upper house more stability and make it
a needed check on the popular lower house. Mr. Vroom thought this
““a matter of commanding importance,” particularly in view both of the
participation of the senate in appointing power and of the failure to
give the governor “the conservative power” of the veto. Vroom was
joined in this argument, reminiscent of John Adams’s old idea of the
upper house as a refuge for the aristocracy, by the Whig, Clark. Mr.
Clark declared that “It was the design and desire of the committee to
place a different class of men in the upper house.” He felt sure that the
extended term would invest the office of senator “with a dignity, and
solemnity, an impressiveness,” and that senators would be “represen-
tatives of the patriotism, and not of the partisans of the state.”

The party line-up on biennial sessions for the legislature was also
confused, although here again the majority of the Democrats showed
their distaste for extension of tenure. The Whigs divided about evenly

on the issue; but the Democrats voted 19 to 9 against the two-year
term.

One of the most striking party line-ups was on a motion to hold
state and national elections at the same time. The Democrats argued
against the plan on the ground that state elections should not be sub-
jected to the unhealthy heat of national elections. This motion was lost
by a vote of 26 Democrats and 2 Whigs against 21 Whigs. If there
was party expediency in this vote, there was also, judging from the
debate, sincere conviction.

On a number of motions which were defeated by iarge majorities,
the minority consisted entirely of members of one party. When the
minority was Democratic it would usually be supporting a position
considered favorable to “‘the people” as against special privilege or
interest. When the minority was Whig, it was usually defending a
“conservative” position, or one favorable to a property or business
interest. Two votes on the qualifications of elected officers will illustrate
these “extremes.” A motion by Naar to make all qualified voters
eligible to all elective offices under the constitution was defeated by
38 to 11. The eleven “yeas” were by Democrats, while the “nays”
were furnished by 15 Democrats and 23 Whigs. This motion had
followed one by Parker to require that senators be freeholders, which
had been lost by 43 Democrats and Whigs to 4 Whigs.
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A more striking illustration of Whig conservatism was afforded
by the vote on a motion to require that a successful constitutional
amendment must receive at a special election an affirmative vote equal
to a majority of those voting at the preceding gubernatorial election.
This requirement, which would have imposed an almost insuperable
obstacle against any constitutional amendment, received the affirmative
vote of 19 Whigs against a negative vote of 6 Whigs and 29 Demo-
crats.

The central figures in the nucleus of determined Democrats were
David Naar, true Jeffersonian in his versatility of mind and his un-
compromising belief in the individual man; and Moses Jaques, 73-
year old philosopher, physician, farmer and merchant, who could
appeal to history, literature, or common experience to support his
opposition to banks, corporations, vested interests, and the common law.

Actually, the extreme Democrats and extreme Whigs (if there
could be an “extreme Whig”) were not so far apart as we might
suppose. The comparative ease with which within six weeks the dele-
gates agreed upon what most of them considered a very satisfactory
constitution is evidence enough of this fact. Moreover, very few of
the delegates were consistently on one side or the other of an imaginary
line between “right” and “left.” The Whig landowner Parker, for
example, offered the “popular” motion to include the elected senate
in the court of errors and appeals, and the “aristocratic’” motion to
require that senators be freeholders. Most votes seem to have been
dictated by specific considerations applicable to the matter at hand
rather than by general principles or a single controlling attachment
or interest.

The urban laboring class had not yet become large enough to
affect the calculations of the convention seriously, although it did
figure somewhat in the debates on the amending article and on repre-
sentation. Nothing better illustrates the essentially “rustic” character
of the convention than these debates, which cut right across party
lines. Mr. Browning, railroad lawyer and Whig delegate from the
new small county of Camden, supported a two-thirds requirement
for the submission of amendments, arguing that: “The majority ought
not always to govern; they might be collected in large cities and might
seek to advance some interest peculiar to themselves at the sacrifice
of the agricultural or other interests.” Mr. Allen, Whig delegate of
the third largest county, Burlington, declared that both houses of the
legislature should not be based on population. He argued that the
population of a manufacturing district differs from that of an agri-
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cultural district: ‘““I'he one was floating, having no permanent interest
in the prosperity of the state and its institutions—the other closely
wedded to them. . . .” Democrats Stokes of Burlington and Vroom
of Somerset expressed the principal fear of the men who felt that
the small counties needed protection against the numbers in the large
counties. It was the fear of “excessive taxes.” Mr. Vroom pointed
out that “It is the landed interest which supports the government,”
and asked “ought it not to have some influence in carrying it on?” Mr.
Vroom was talking about the $20,000 or $30,000 raised from property
each year to help support the state government. Asserting that Somer-
set was perhaps the most purely agricultural county, he showed that it
paid an annual tax of $2,500 and had three representatives, whereas
Essex, with seven assemblymen, paid only $1,000 more.

The final vote on a proposal to compose the senate of from 15
to 21 members to be elected from five equal districts shows, however,
that this potentially explosive question was not decided on the basis
of any single line of cleavage either of interest or of principle. Equal
county representation was preserved by the decisive vote of 37 to 15.
The rural county of Monmouth, second largest in the state, gave
reform of the senate all of its 5 Democratic votes. Essex, most highly
urbanized county, gave reform 1 Democratic and 4 Whig votes; but
1 Essex Democrat and 1 Whig voted for the status quo. The other
five votes for reform came from five counties: 1 Whig from Sussex,
and 1 Democrat each from Burlington, Hunterdon, Middlesex and
Warren. Burlington, Hunterdon and Middlesex were among the larger
counties, and Warren and Sussex were of medium size for those
days. Mr. Condit, Whig, of Essex felt so badly about this defeat that
he became the one member of the convention who could not bring
himself to give his vote to the finished document. But, as one writer
seventy years later explained, most of the large county men were not
insistent on reform: “The subject was not of such large importance
in that time because none of the counties was over-large; they were
a family of little communities.”*"®

There was, in addition to the wavering divisions on lines of party
interest and political principle, and the nascent division between large
and small counties, some significant division over the proper attitude
toward property, corporations and financial institutions. The record of
debates and votes on this subject is confusing. Many delegates were
obviously far from clear about how to write their objectives into the
constitution.



INTRODUCTION xciil

After much backing and filling, the only restriction put upon the
granting of corporate charters required a three-fifths vote in each
house on “charters for banks or money corporations” and limited
such charters to 20-year terms. This was despite the fact that at
various times more severe curbs, applying to corporations in general,
had been tentatively approved. Throughout the debating and voting on
this subject it was evident that the Democrats, as a group, were
definitely more suspicious than the Whigs of the ways of corpora-
tions. The votes on two propositions, neither one of which lived to
find its way into the finished document, will illustrate how the parties
lined up. On a motion to require the assent of more than a bare ma-
jority of the legislature to create, continue, or renew private corpora-
tions (with certain exceptions), 26 Democrats and 4 Whigs voted
“aye,” while 14 Whigs and 3 Democrats voted “nay.” Similarly, 24
Democrats and 1 Whig voted for and 13 Whigs and 4 Democrats
voted against a motion providing that bank charters be subject to
modification or repeal by the legislature.

The difference between the parties should not be exaggerated,
however. A motion by Jaques to make the presidents and directors of
banks individually liable for the debts of their banks “to the amount
of their estates, and the stockholders to double the amount of stock
held by them respectively,” commanded the support of only 8 Demo-
crats against 38 Whigs and Democrats. This vote probably gives a
fair indication of the extent of the most extreme anti-bank bias in
the convention. On the other hand there was a nucleus of Whigs who
were against any special restrictions on the power of the legislature
with respect to corporate charters. Schenck, Hornblower, R. S. Ken-
nedy, Allen, Browning and Field all denounced the requirement of
special majorities as undemocratic—‘“a violation of the great funda-
mental principle that a majority should govern.” :

Mr. Vroom was equally sure that democracy required a curb on
corporate wealth: “If there is any danger to be feared in a republican
Government, it is the danger of associated wealth, with special privi-
leges, and without personal liability. It is the aristocracy of wealth we
have to fear. . . .” Doubtless Mr. Vroom was thinking of the Joint
Companies (Delaware and Raritan Canal and Camden and Amboy
Railroad) whose grip on both the state and the Democratic party he had
fought.'™ But Mr. Vroom was no indiscriminate enemy of corporate
enterprise. His tribute to benefits to be derived from “private incor-
porated companies” quoted earlier in this Introduction from one of
his opinions as chancellor proves this.
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Fortunately, as Dr. E. E. Agger has pointed out, New Jersey was
not caught “so badly as were some of the other states” in the national
“speculative boom in internal improvements, in new business, .
and in land operations” in the 20’s and early "30’s. The state legisla-
ture had prudently hedged against the impending crash, with the result
that looking back on the panics of 1837 and 1839 Governor Pennington
was able to say in his message of October 26, 1841: “Considering
the times through which we have passed, the banks in no state of the
Union have sustained themselves better than those of New Jersey.”’?8°

Consequently, the urge to curb corporations was weaker than it
might have been and it was further restrained by the desire of most
of the members of the convention not to deprive New Jersey of pos-
sible benefits from investment of capital. The delegates could not for-
get that revenues from the banks and transportation companies largely
supported the state government and the school fund. In fact it was
commonly hoped that these revenues would soon make the state prop-
erty tax unnecessary. Moreover, the whole policy of the state toward
the railroads, prodigal as it was of special privileges, had enriched
the treasury without the creation of a state debt or the pledging of
the state’s credit.8!

The dual or multiple occupational réles of many delegates were
illustrated in Mr. Allen, Whig farmer, banker, and educator, from
Burlington County. He resented Mr. Vroom’s reference to an aris-
tocracy of wealth, declaring, “I belong to no aristocracy. I have been
not a professional, but a laboring man all my life. . . These banks,”
continued bank president Allen, “are the weakest corporations we
have, instead of the strongest.” Mr. Allen argued that “although our
state was agricultural, it had to depend for its prosperity very much
upon its mechanics and manufactures—and he was sorry to see these
restrictions in the constitution against the legislature granting them
proper facilities.” In fact, Mr. Allen would prefer to continue under
the old constitution ‘“‘than under one which by preventing these facili-
ties, would be doing essential injury to the interests of the state.”

Tt is necessary to read these remarks of banker Allen in the light of
earlier remarks of farmer Allen in support of equal representation of
counties in the senate. In that connection Mr. Allen had pointed out
that “The manufacturing interests in objects of legislation was [sic]
adverse to the agricultural interests. The former want acts of incorpo-
ration for banks, and they want a thousand privileges for their own
benefit, and the effect is to throw all the burthen on the agricultural
interests. This ought to have a check on the constant demands foe
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these privileges, and if this had not been so, New Jersey might now
have been situated similarly to Pennsylvania.”

Apparently no serious consideration was given to the propriety of
relieving the legislature of the whole burden and temptation of passing
special acts concerning corporation charters. This was finally done
by amendment in 1875, after a considerable number of states had led
the way.18%

The clear determination of the convention not to stand in the
way of economic progress was illustrated again by action on a pro-
posal by one of its few simon pure farmers, Mr. Pickel of Hunterdon
County, who urged a provision that “every taxable inhabitant . . . be
taxed according to the value of his property, whether real or personal,”
provided that the legislature shall also “have power to tax special
privileges, in such manner as they may from time to time direct.” Mr.
Pickel urged the clause because under the existing tax system “the
great burthen fell upon the agricultural portion of the community.”
Mr. Child of Morris County, who was listed as a farmer, but who
obviously had important business interests, reminded Mr. Pickel that
his proposal had been rejected in committee of the whole after full
discussion, “‘on the ground of expediency, that it would drive the
domestic capital from the State, whereas they needed the aid of its
own as well as foreign capital.” Mr. Child continued by asking “if
the legislature saw that good would arise by exempting manufactures
from taxation, should they not have the power of doing so?”

After loading Mr. Pickel’s motion with an amendment by Mr.
Stokes to provide that “the legislature should have the power also to
tax salaries, professions, and trades,” the convention rejected the
entire clause by a vote of 30 (20 Whigs, 10 Democrats) to 15 (14
Democrats, 1 Whig). This vote indicates that on the whole the Demo-
crats were more solicitous for the argricultural or landed interest
than were the Whigs. Another vote which points in the same direction
was on the adoption of the section providing that “individuals or
private corporations shall not be authorized to take private property
for public use, without just compensation first made to the owners.”
This provision, which was intended to protect the landowner against
a railroad or other corporation endowed with the right of eminent
domain, was, according to the recorded vote, adopted by 43 (29
Democrats, 14 Whigs) against 8 (all Whigs).'8® But it should not
be forgotten that the Democratic party was usually the chosen in-
strument of the managers of the Joint Companies in their struggle
to keep the state safe for Camden and Amboy.8*
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It has been suggested that the Joint Companies were interested in
a new constitution in order so to restrict the borrowing power of the
state as to keep the state from exercising its option “to purchase the
works of the companies at the end of a certain number of years.”’'8%
Although the debt limit as adopted came to be “widely regarded as

. rendering impracticable the exercise of these rights of purchase,”
there is no indication in the debates and votes in convention that it
was put over by or for those interested in the Joint Companies.!#®
The committee which first recommended the debt limit in a more
extreme form than that in which it was adopted was headed by the
anti-monopolist Democrat, Vroom, and was certainly not loaded in
favor of the Joint Companies.

It is true that Mr. Browning, an inveterate opponent of the monop-
oly, did see in the proposed limitations on borrowing an insuperable
obstacle to the purchase of the works; but Mr. Vroom and other
equally strong opponents of the Joint Companies cbjected to Mr.
Browning’s plan to except the purchase of the works from the opera-
tion of the debt limit. There was a general distaste for anything like
either public operation of the works or state speculation in transporta-
tion properties, which was quite consistent with New Jersey’s history
of extreme prudence in state finance. On the other hand, John R.
Thomson, secretary, and Richard Field, director, of the Joint Com-
panies voted to extend the period required to pay off a debt from 20
to 35 years, thus materially relaxing the stringency of the debt limit,
while Vroom voted against the extension, and Stratton, “‘anti-monop-
oly” Whig opponent of Thomson in the 1844 election, even moved to
reduce the period to 10 years. Finally, the original form of the debt
limit was still further liberalized, without a record vote, by eliminating
the requirement that a law authorizing a debt necessarily include pro-
vision “for a direct annual tax,” an unpopular device bound to react
against a favorable vote on referendum.

7. THE CONSTITUTION OF 1844

What were the sources of the new constitution which the people of
New Jersey ratified August 13, 1844? The debates themselves furnish
much of the answer to this question. Obviously, the most important
source was the constitution of 1776. A careful comparison of New
Jersey’s first state constitution in the light of history with its present
constitution in the light of the convention debates reveals a greater
similarity between the two than one might suppose existed.
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The new legislature is essentially a replica of the old, the only
important differences being the 3-year terms for members of the upper
house and a requirement designed to enforce the intention of the first
constitution that members of the assembly should be apportioned
among the counties according to population. Despite the creation of the
independent governor, the new constitution leaves to the legislature
much of its predecessor’s control over the administration—more, prob-
ably, than the members of the convention realized.

The divorce between the governor and the upper house, on the one
hand, and the judiciary on the other, left the structure of New Jer-
sey courts substantially as it had been for generations. We have
already seen how determined the convention was to insure that the
state’s highest court should continue to be composed at least partly
of laymen. The six lay judges in the court of errors and appeals,
therefore, may be regarded as successors to the councillors in that
tribunal. The splitting up of the old chief magistracy into the two
separate offices of governor and chancellor was the easiest possible
response to the pressure of increasing judicial business. The result of
the simple bifurcation of the old office was to preserve intact the in-
dependent New Jersey court of equity and to keep it in the hands of
one man. In fact it has been held that no matter how much the business
of the court of equity may increase and how many aides the chancellor
may require, he is still the court and his aides must be appointed by
him.87 It should also be observed that the chancellor continues to be
the ordinary or surrogate general.

The continuity between the old constitution and the new is amus-
ingly illustrated by the court of pardons which used to consist of the
governor-chancellor and the council. It now consists of the governor
and the chancellor together with the lay judges, as successors to the
councillors. The old governor, having been split in two for executive
and judicial purposes, is therefore brought together again in the hybrid
“court” or board of pardons.

The real proof of the continued vitality of the constitution of
1776 in the constitution of 1844 is to be found, however, not so much
in the wording of the two documents as in the working systems which
they have sanctioned. Literally, then, a second source of the constitu-
tion of 1844 was existing New Jersey law and custom which had con-
tinued or grown up under the old constitution. Prevailing statute law
contributed much of the judiciary article as well as the provision
for election of militia officers and for legislative appointment of the
keeper and inspectors of the state prison. Statute and judge made law
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contributed many of the principles written into the bill of rights, in-
cluding the prohibition against imprisonment for debt. The suffrage
article of the new constitution confirmed customs of the working
constitution at the expense of the letter of the old written constitution.

Some of the changes made in 1844 were not complete innovations.
They represented rather decisions to rely more or less heavily on some
device tested under the existing constitution. An example of such a shift
was the transfer of the appointment of some county officers from the
legislature to the people. Even the grant of appointing power to the
governor did not introduce a practice completely novel to the state,
because the governor had been given some slight appointing power
by statute before 1844.

For one provision in the new constitution the convention reached
back over the constitution of 1776 to Queen Anne’s Instructions to
Lord Cornbury. This is the provision that “every law shall embrace
but one object and that shall be expressed in the title.””1$8

The immediate sources of other provisions in the new constitution
are to be found in language borrowed from the federal constitution
and the constitutions of sister states, especially those of neighboring
New York and Pennsylvania. One contribution from the United
States constitution is the provision that the governor may fill a vacancy
which “happens during the recess of the legislature.” The amending
article was lifted almost verbatim from the Pennsylvania constitution
of 1838. Our peculiar three-year term for governor, which has now
been abandoned everywhere else, was similar to the terms in Penn-
sylvania and Virginia and Indiana in 1844, and in New York prior to
1821. For the requirement that state bond issues be submitted to
popular vote, our convention had the precedent of a similar provision
adopted in Rhode Island only the year before.

When a constitutional device is imported from another jurisdiction
it is usually selected or adapted to meet local conditions or ideas. The
substitution of the lay judges for the senators in the high court, bor-
rowed from New York, is a case of such adaptation. An illustration
of selection is the choice of the weak veto, requiring only a majority
vote to override it, first introduced in Kentucky in 1799, rather than
the strong veto, requiring a two-thirds vote to override it, introduced
in the Massachusetts constitution of 1790.'%% In this choice, New
Jersey was true to her own tradition of a weak or dependent governor.

The study of the growth and cross-fertilization of state constitu-
tions recommended by Lord Bryce to the philosophic inquirer into

. the science of comparative politics” is still in its infancy.*®® This
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volume of debates will add appreciably to the source material available
to future ‘“philosophers,” because only a small part of the exchange of
ideas and experience is clearly recorded in the constitution as adopted.
For example, our convention received and debated a report recom-
mending the creation of a court of reconciliation modeled after similar
bodies in Denmark and Mexico. Although the recommendation was
not followed, the New Jersey committee report was read in the Ken-
tucky convention of 1849 and apparently influenced the deliberations
of that body.1%1

This is not the place for an evaluation of the work of the conven-
tion. The proof of the constitution is in its operation. The proof of the
New Jersey constitution of 1844 must therefore be found in the history
of the last ninety-eight years. The debates, however, supply an in-
dispensable introductory chapter to that history. And the reader of the
debates should not forget the date of the convention, because there
are a number of features of New Jersey’s present constitution which
clearly bear the imprint of the age in which it was written.

Take the length of the constitution for example. When it came
from the convention in 1844 it was slightly less than average in
length. Now it is the third shortest state constitution. However, it
is more than three times as long as the original New Jersey constitu-
tion of 1776 and it is considerably longer than the United States
Constitution. Much of the expansion of the constitution between
1776 and 1844 was due to the development and clarification of the
American conception of a written constitution as an outline of the
frame of government and a set of checks on governmental power.
But it contains many details concerning such matters as the militia,
the courts, and state and county officers which no longer seem
fundamental.

A curious survival which must be misleading to unwary readers
of our present constitution is the provision in Article VII, Section II,
paragraph 7, that “Justices of the peace shall be elected by ballot at
the annual meetings of the Townships in the several Counties of the
State.” Apparently the makers of the constitution of 1844 could not
imagine the day when