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1. APPELLATE DmCTSIOVb ~ BODRATO v. NORTHVALE. j,‘ ’
- PAYNT v. NORTHVALE. S o
BODRATO AND.PAYNE:vV. NJRiHVAL AND SHMITH.
UNLESS A PROPER APPLICATION IS FORMALLY FILED, THERE IS NOTHING
UPON WHICH THE TSSUING AUTHORITY CAN ACT AhD NO LIC NSE CAN'BE
ISSUED - DENIAL AFFIRLED. : : T

'SU“FIGIENT”LICEHSESA'N VICINITY - DENIAL AFFIRLEED,
i LaCK OF POSSESSION 0F PREMISES - LSbUANCE REVERSED.

ENTHONY BODRATO, ,

N~

Appellant,
-V S— .

}LAYon AND COUNCIL .OF THE
BOROUGH OF NORTHVALE, -

. S ReronObnt

N
/
)
)
-and- )
JnRGqRLITA IDZA PAYNE, )
Ap ellant . R
P ) ON APPEAT
. =V3- . ) o .
. - : T Y
3'TAYOh LND COUNCIL OF THE ). (CONCLISIONS . .
BOROUGH OF HORTHVALE, ) (ARD ORDER .
o ' | neopondent )
aapd—b '
'ANTHQ 'Y BODRATO and MARGEERITA )
ﬂJ.H. PnY’\dE C . )
o Appellants,
P )

IAYOR AND COUNCIL uF THE BOHOUGH )
OF NORTHVALE and WALTER A. SHITH,

o ~ Respondents. )
Chaniless, Weller & Krawer, Esds,, by Julius Kramer, Esc.,
T L - Attorneys for the Apoellﬂnto. ' ’
- . Lawrence A._Cav11kto Esd., Attorney for the nbspond“nt, Magor and
S0 Council of the Lolouga of* Northvalc
Francis A. Kraus, Esq., Attorney for the Hespondent, Walter A,
S ' Swmith,

It was sflouiut:m by all parties concerned that these
three apoeals be consolidated into one, and heard and decided
together,

: Boarato appeals from the refusal of respondent Borough
'TCouﬂ011 to renew nils plenary retail consumption license. for prew-
‘ises on the corner. of Railroad and Paris Avcnues, Northvale, and
“al'so from the issuance of such a license to Swith for the current
- fiscal year -for the saue premises. Payne appeals from the denial

oft her application for a plenary retail COQSHM}UlOﬂ license for
premises on the corner of Paris Avenus and Livingston Strb@u,
Northvale. ’
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As to denial of renewal to Bodrato: It appears that
Bodrato failed to file an application.for renewal of his license
for the current fiscal period What actually occurred was tnat, on
June 27, 1940, at a meeting OL respondent Borough Council at whlch
it con31aernd all applications for licuor licenses for the fiscal
period 1940-41, Bodrato appeared and, although being there for
about two hours, did not attempt to file his application for renew-
al of his license until after the meeting had been aajournec. He
then handed the application, unuccomp nied by any license fee .or
Federal stamp, to the Mayor, who told Bodrato that he could not ac-
cept it because the meeting was concluded, whereupon the Hayor
handec the appllcaulon to the Clerk, who returned it to Bodr to‘

At respon&ept s next mesting on July S, 1940 Bodrato
again appeareag this time with his attorney. owmver, no attenpt
was thn made by Bodrato or his attornecy. to fils the application,
nor was it ever done thereafter.

Bodrato's explanation for such failure is that it would
have been a futile gesture to have filed the application since, in
his opinion, it was apparent that the issuing authority intended to
refuse him a renewal of his license. However, even 1f that were
true, such fact does not relieve an applicant frowm formally pre-
sontlng an application aiace, unless an application is filed, there
is nothing upon which the issuing authority can act, and nothing
whatever to form the basis of an appeal. Stock Amuoem ent Co. V.
Seaside Park, Bulletin 409, Item 2.

iforeover, even if the appllcatlon should be considered

as being properly filed, Bodrato's admitted failure to Droffer at
any time the full license fee as required by statute (R.S.33: 1-25)
is fatal to the maintenance of his appeal. The statutory language
that the fee "must accompany the license application" 1s mandatory
and not merely diractory, and such recuirement cannot be waived. The

reason is that under the cited statute the municipality is required
to retain ten per cent thereof as its investigation fee in the event
it rejects an application. If no fee is deposited, there 1s nothing
from which the investigation fee may be retained. Cf. Powell v,
Westville, Bulletin 210, Item 5. The facts of this case are, of
course, distinguishable from those in Jonss v. Absecon, Bulletin 218,
Item 1, where the fee, although not accompanying the application,
was paid before the issulng authority considered the application.

As to issuance to Smith: AppliCutiOH was made by Saith
for a plenary retail consumption license for the sawe premises then
occupied by Bodrato. This application was granted by respondent
Council because at its meeting of July 3, 1940 the landlord of the
said premises represented that Bodrato was then in arrears for rent
and that he intended to oust Bodrato frow those prem:LSe-s° The land-
lord also stated that he had agreed to lease the premises to Smith
as soon as Bodrato was removed therefrom. However, it was admitted
at the appeal hearing, which was held on August 28, 1940, that Bo-
drato was still in physical possession of the premises in guestion
and that, in fact, proceedings in dispossession had been instituted
only two days before such hearing.

It thus appears that Smith was at no tiue in pOSSGSSlOﬂ .
of the premises, and for aught that appears, may not yet be in pos-
session. All that Smith had was a promise, not reduced to writing,
from the landlord, that the prgmlses would be rented to him at somne
indeterminable date in the future when Bodrato would be dispossessed.
Under such 01rcumstanccs, Smith had not acqulred such legal or
equitable possession of the preumises covered by his application as

L
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Woulu support the issuance of a llenoe to hlm. 'Cf; Lavenson et al.
V. South Orange et al., Bulletin £83, Item 8; Hindin v. Fgg Harbor
et als., Bulletin 399, Itenm 1.

As to denial to Payne: Respondent issuing authority de-
nied Paynel's application for a plenary Tetall consumption license
for premises situate on the northwest corner of Paris Avenue anc
Livingston Street, Northvale, on the ground, among others, that -
thers ulready are. a sufflclent ﬂumbbr of. lLCcﬂSeQ establishnents
in that vic inity. S

Tne municipality, with a population of approximately
1500, has a quota of six consumption licenses. Prlo? to July 1,
1959 there were three licenses located at the inter section in gues-
tion, since which tiue there have been two, Severdlbmembers of the
Borough Council testified that the two licenses there were more-
than. sufficient to take care of the needs of that area and tnlt for
some time past, it had been the policy of the Council to spread the
licenses throughout the munL01Ualltv rathmr than cluster them to-
-gether 1in any one section. -

: The number of licensed places to bhe permititsd in any par-
ticular area 1s a matter confided to the sound discretion of the
issuing authority. Santoriello v. Howell, Bulletin 252, Item 8;

~sucel v, Wallington, Bulletin 267, ILten lO Pitman v. P!mb@rton,
Bulletin 277, Item 6; Boddy v, Glouwbtu9 Bulletin 800, Item 11;
Smith v Winslow, Bulletln,ooé Ttew 1; Alpert v. As bury Park,
Bulletin 380, Item 2; Winslow V. PQHHSQUKQH, Bulletin 401, Iten ll
The burden rests w1th ﬁppellant to show that such dlSurptTOn was un-
reasonably exercised and that public necessity and convenience re-
guire the issuance of an additional license at the premises for
which application has. been made. ‘

In an effort to meet such burden, this appellant prouuced
several residents of the municipality at the appeal hearing to tes-
tify in her behalf. One of these rosidents stated that "I think
three of them can make @ living there'w; another that, although the
two existing taverns are not insufficient for the vicinity, "another
wouléd not hurt"; a third resident that "It is the best corner for
three taverns"; still another, that while perhaps not necessary, a
third tavern would be "advantageous". Such testimony falls short -
of "that necessary to show that the two existing licensed establish-
nents located at the intersection in question do not adequately sup-
ply the nceds of t%b public in that area.

This flhclug in the Pavnv appeal renders 1t unnecessary to
consider other reasons assignéd by the Borough Council for denying
the application.of this appellant.

It is, therefore, on this 15th day of November, 1940,

ORDERED, that the action of the re spondcnt, Na;or anc Coun-—
cll of the borough of Northvale, in refusing to grant the applica-
tiong of Anthony Bodrato anu m&rghgrlta Idea Pajne is hereby af-
firmecd; and

It is furtQpr ORDLRmD that the action of said respondent in
1ssu1nb a plenary retail consumptlon license to Walter A. Smith for
premises on the corner of Ra vilroad and Paris Avenues, Nortnvale, is
ncr by reverse ed. - R

E. W, GARRETT,
Acting Commissionesr.
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2. ELIGIBILITY - PROHIBITION VIOLATION - SALE OF TwO BOTTLES OF
BEER AND HALF PINT OF WHISKEY - NOT HMORAL TURPITUDE - APPLICANT
- NOT DISQUALIFIED BY SUCH CONVICTION. - o
| | November 25, 1940

Re: Case No. 351

Applicant requests a determination of whether he is elig-
ible to become a liguor licensee in this State despite his con-
viction in 1932 of the criuwe of illegal sale and possession of
alcoholic beverages, as a result of which he was fined $50.00 and
placec on probation for six months.

Applicant testified that during the Prohibition-era he had,
from time to time, purchased licuor from a nearby resident which
he would then resell to persons of his acquaintance. It appears
that his conviction arose from-a sale of two bottles of beer at
fifteen cents each and a half pint of whiskey for seventy-five
cents. '

The prosecutor of the county in which he was convicted re-
ports that "The case was not a very serious one". Fingerprint
returns disclose that applicant has not been convicted of any other
crime. - C

In the absence of aggravating circumstances, & run-of-the-
mill Prohibition violation, such as 1s the case at bar, does not
involve moral turpitude. Re Case No. 294, Bulletin 51, Item 5;
Re Case No. 337, Bulletin 421, Item 5. No such circumstances are
here present.

It is, therefore, recommended that applicant be advised
that he is not disqualified from holding a liquor license in this
State, cdespite the aforesaid conviction.

Samuel B, Helfand,
APPROVED: ' Attorney.
E. W. GARRETT,
Acting Commissioner.

d. SEIZURES - CONFISCATION PROCEEDINGS - INADEQUATE INVESTIGATION
BY LIENOR OF iOTOR VEHICLE - APPLICATION FOR RETURN OF VEHICLE
DENIED - ALCOHOL AND VEAICLE FORFEITED.

In the Matter of the Seizure on ) Case No. 5802

July 17, 1940 of a Chrysler Coupe

and four 5-gallon cans of alcohol )

founu therein, at the intersection - ON HEARING

of Broad Street and Shadeland ) CONCLUSIONS AND ORDER
Avenue, in the City of Pleasant- :

ville, County of Atlantic and

State of New Jersey.

Green & Brawer, Esgs., by H. Kermit Green, Esq¢., Attorneys for
_ C. I. T. Corporation.
Harry Castelbaum, Esqg., Attorney for the State Department of
Alcoholic Beverage Control.

On July 17, 1940, two Pleasantville police offilcers arres-
ted Robert Rice while he was transporting four 5-gallon cans of

-~
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untaxed,aléohcl in a Chrysler Coupe, and seized the car1and the
alcohol. ‘ " . S o

'Nd'claim wags made by anyvone for tae return of the al-
cohol, which is prima facie 1lllclt. R. 5. &3:1~ L(l) It will,
therefore, be forzelted.

The C. I. T. Corooratlon, holder of = LOHulblOﬂ 1 sales
contract covering the automobile, entered an appearance and con-
tended that 1t was a bona fide lienor thereofl aﬂu, tneiefore, er-
titlec to its return.

To sustain sucn contemtion, it must appear that the
finance company concucted an adzquate investigation into Kicels
“?cnarﬁct“r, 1uentLtJ an¢ employment, and did not discover any facts
~which would have led a reasonably prudent pﬂr%on to suspect that

the automobile would be put to an unlawful use. Cf. Re Case 4968,

Bulletin 984, Iteun 8.

. rom the evidence, 1t appears thnL the blulﬂ;ﬁt received
a report frou a credlt r’t*n concern whidich, among utnsr things,
stated: : :

“ng personal reputation 1s g@nerally rega aedvastbeing
unsatisfactory. According to o newspaper clipping on
record in our file datecd 4/1/539 he was placed on pro-
bation for four years to report once a week, after. being
found guilty on a statutory charge. Another clipping
aated 9/10/99 shows him as being found guilty of accept-
ing relief checks while he was eleOjﬁhe. He was finec
$25 qnu placeo on prooablﬂa for six months on that
chal :

Upon receipt of this report, the cloilmant did nothing
“but wake two telephone calls. One was made to Rice, who was asked
about the "statutory charge! and who satisfied the claimant with
his explanation that "this girl was no good uﬂfwaj and 'she was
known to run about that nelgauorh d"., The other telephone call
was made To the dealer who haad golu uh@ car to Rice for the pur-
pose of learning what the dealer knew of Hice's financial ability
to pay the balance due on the car. ‘ :

: That was the full extent of claimant's investigation.
Although the report showed that Rice hac been convicted of accept-
ing relief checks while employed, it did not investigate this
-charge because it "did not think this was necessary®.

Mor@ove y despite its kmowledge of Rice's convictions
as o@t forth in the aforesaid rpport 1T mace no incuiry of the
enforcement authoritics concerning his criminal record which in-
cludes two arrests for possession of illicit liquor, one in 19385 at
Pleasantville, where he resided, and the otner in 1936 at Newport
News, Virginiao '

- It-is clear that the C.I,T. Corporation did not makce an
aﬂpcuatm an&qﬁlglthﬁ, anc. falled to act as & person of ordinary
prucence under the circumstances of this case. .CT. Bulletin 116,
Iten 9; Bulletin 165, Item 7; Bulletin 16%, Ttewm 8, and Re Cuse
4968, supra. Its claim will, therefore, be QOHTLu

Accordingly, it is, on thds Zord cay of_November, 1940,
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ORDERED, that the property set forth in Schedule "A" be
and hereby is forfelteu, and that it be retained for the use of .
nospitals and State, County and municipal 1nst1tutlons, or destroyec
in whole or 1n oaft at the direction of the Commissioner,.

E. W. GARRETT,
Acting Commissioner.

SCHEDULE MAT

4 - b-gallon cans of alcohol - . ‘

1 - Chrysler Coupe, Serial No. 6888970,
Engine No. C 1627555, 1940 HN.J.
Registration No. AJ-86-N

4. DISCIPLINARY PROCEEDINGS - FAIR TRADE VTOLATIOW ~ ISOLATED -
'VIOLATION IN APPARENT GOOD FAITH - LICENSE SUSPENDED FOR EIGHT
DAYS INSTEAD OF TiE USUAL TEN.

In the Matter of Disciplinary
Proceedings against

)
) |
HELEN GLAD ANZEVINO,
T/a 01d Judge Tavern, ) : ~ CONCLUSIONS.
111 Vreeland Avenue, AND ORDER
South Hackensack, W. J.,° ) |

)

)

Holder of Plenary Retail Con-
sumption License C-2, issued by
the Township Committee of the
Township of South Hackensack.

Helen Glad Anzevino, Pro Se,
Richard E. bllberman9 Esg., Attorney for State Department of
Alcoholic Beverage Control.

Délenoant is charged with selling a cuart bottle of Wilson
MThat's ALL"M WHLSKej on July &1, 1940 below tn@ mlnlmum retall price,
in violation of State Regulatlons No. 30.

On July o1, 1940, Investigators Best and Higginbotham of
this Department visited the licensed premises. Investigator Higgin-
botham asked the bartender, Anthony Anzevino, husband of licensee,
the price of a quart of Wilson "That's AlL"™ Whiskey. Mr. Anzevino
quoted the price of $2.285 a quart, stating that this was the old
price and that there was a new price but that he dldn't know what it
was., Mr. Angevino sold the item in question to Higginbotham for
$2.25. . Thereupon the investigators mads known their identity and
obtained a written statement from the bartender, admitting substan-
tially the facts set forth above. The fair trade price of Wilson
"Thatts Al1" Whiskey on July 31, 1940 was $2.59 a cuart, as set
forth in Bulletin 416, effective July 22, 1940. The former fair
trade price of the item in question was $2.25 per cuart. Bulletin
480, effective Qctober 9, 1939.

Licensee cdoes not dispute the fact that the sale took
place below the minimum retail price then in =ffect, but testified
that she had not received through the mails a copy of the price
pamphlet or bulletin notifying retail licensees of the changes in
prices which were to become effective on July 282, 1940. However,
evidence was introduced at the hearing Wthu showed that'such a
prlcb pamphlet hac been mailed to th3 addressed to the licensed
premises where she also resicdes and that the mall hac not been re-
turned by the United States Post 0ffice. The fact that a licenses
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dogs not.-recsive a ‘copy of" tho price. llSu dOEb not ex cuse th c1i-
censee because Rule 4 of State Regulations No. 30 provides that
the prices becone effective when published in the official. bulle-
tins of the Department. Re Bell, 5ullet1n 507, Item 63 :

Re Marcincin, Bulletin 315, Ltﬂm 5. Lo

c . .Licensee also testified that. thé bulk -of her business
OQS’th of "sales of .liquor by the glass and that she sells only

Ailvevor six bottles during the entire year. .This, of course, is
no excuse. - I am inclinea bto think, however, that, despite ths

Soruling in Re Marcincin, supra, this may be:consideresc somewhat of

HE

a mitigating circumstance because it is not the usual case where

licensee "chisels" on a large volume of sales. Hence, under all

- the circunstances of the case, I shall suupeng the license Tor
Jlbht gays instead of the usual ten. : : :

ACCOTan&ly, it 1s, on tn“s Bbro aj of Hovmmoﬂr, 1940,

ORDERED D, that PlbnaLY Retail Lonsumpuion»Llcense_C—B,
heretofore issued to Helen Glad Anzevino, T/a 014 Judge Tavern,

by the Township bomm1tto of the Township of South Hackensack,
be and the same 1s hercby suspended for a period of elght (8) uays,
effective Hovember 27, 1940, at 5:00 A.I, L

B. W. GARRETT,
Acting Comudissioner. .

LPPELLATE DECISIONS - HOHENEAUSEN v. SCQTCJ PHALNS

LIMITATION OF LICENSES - MUNICIPALITY'S POWER TO ADOPT - VALIDITY
OF EXCEPTIONS ALLOWING RENEWALS -~ CONTEHTIONS THAT LIMITATION

IS UNREASONABLE AS APPLIED TO APPELLANT FOR THE REASON TAAT THE
PREMISES IS A SPECIALIZING RESTAURANT, THAT THE EXISTING
LICENSED PLACE HOLDS A MONOPOLY, AND THAT THE DENIAL OF ”ME
LICENSE ADVERSELY AFFECTS APPELLANT!'S PRIVATE INTﬂ%EET&, FOUND
WI”%OUT HERIT - PUBLIC LJL'LVI ENCE AND NECESSITY NOT SHOWHN -
DEWNIAL APFIRMED. '

ERMA HOHENHAUSEN,

Appellant, ON APPEAL

CONCLUSIONS AND ORDER

TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF SCOTCH PAAIN59

)
)
~VS— 4 )
)
)

Respondent.

Frank P. McCartny, Esc. and John VanValkenburgh, Hsc¢.,

Attorneys for Appellant.

Walter L. Hetfield, Jr., Wuao, Attorney for Responcent.

This appeal is from the denial of a plenary retall con-

sumption license for the appellantls restaurent, the "Dana Terracel,

- on Route 29, Township of Scotch Plains.

The Township is 9.3 square miles in area and has a popu-—

lLtlon of some 4,940, On December 7, 1937 r“sponuunt the Town-
ship Committee, uu pted an Ordinance which provides, in effect
that plenary retall consuwmption licenses -in Scotch Plains shall
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be limited to ten except that such quota shall not bar renewal of

~any of the fifteen such licenses then existing. (As to respon-
dent!s power to adopt such quota, see R. 5. 35:1-40, 41. As to
valicdity of the exception in favor of renewal of licenses in' exis-
tence when the ordinance was adopted, see Re Dunn, Bulletin 104,
Item 9; Mainiero v. Roxbury, Bulletin 246, Item 2) .. :

Fourteen of the licenses which existed when the ordinance
was adopted have actually been successively renewed cown through
the current- fiscal year (the fifteenth having lapsed at the end of
the 1958-9 year). Because such fourteen licenses necessarily leave
no vacancy in the gquota, respondent denied appellant!s application
for license. ' ’

In pressing the instant appeal from such denial, the appel-
lant coes not impugn respondent's good falth in having adopted the
quota, nor does she present substantial claim or evidence that the
‘quota 1s unreasonable as a whole. Her contention, in suma, is that

- the quota operates unreasonably in her case in barring the issuance
of a license for her restaurant.

The test, to determine whether such claim is well taken, 1is
whether public need and convenience reguire that her restaurant
should, despite the quota, actually be licensed. ©See Rainbow Grill
v. Bordentown, Bulletin 245, Item 4.

. Appellant opened her restaurant in August 1938, subsequent
tc adoption of the limiting ordinance. Her restaurant specializes
in Danish "smorgasbord'; seats sixty persons; serves meals (at
least auring its good seasons) to some two to three hundred cus=
tomers each week; has a trade which is about equally divided betwee:
transients and an established clientele (chiefly from surrounding
munlcipalities) of "conservative, middle aged" folk; is apparently
quiet and dignified and has no music or enterteinument of any kind.

Appellant's place of business.is on a very heavily traveled
road, in more or less open rural country in the Township. There is
already a liguor licensed restaurant some half-mile to the west,
such being the only liguor place on this highway in its two-mile
run through Scotch Plains. There i1s a similarly licensed restaurant
on the highway some two and a half miles east and another approxi-
mately four miles to the west of appellant's place, both such res-—
taurants, however, being outside the Township.

Appellant and two employees at the restaurant testified that
many persons (whom they fix at figures varying from 75 to 150 per
week) actually leave when learning that they may not have liguor
(especially beer) with their food, or else partake merely of the
"smorgasbord” and not the regular mcals. :

Passing the question as to which of these figures (if any)
is the correct one, I find nothing to show that such persons who
want alcoholic beverages with thelr meals arc in any way substan-
tially inconvenienced by having to go along the highway either to
the licensed restaurant some half mile or to the two licensed res-
taurants further away. The mere fact that it would be more advan-
tageous to appellant if she could actually retain such business for
herself, and not have it pass to competitors, is not the equivalent .
of a public need for the licensing of her restaurant over the limit
of the local quota. While such diversion of patronage is indubitably
a personal hardship to appellant, nevertheless where, on question of
issuing a liquor license, private and public interests clash, the
latter (as here represented by the local cuota) must necessarily
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‘"ﬁrévéil;' ﬁéWis Va Philli',osbur.g9 Bulletin 232, Itewr 13; Rainbow
Grill v, Bordentown, supra; Santoriello v. Howell, Bulletln 255
Item 8; DeV*vo V. nlgb14noo, Bulletln 427 Itcﬂ 5 'A"ﬁ .

Nor cGoes the fact that appel apt’g restcurunu ¢b.uhe;only
one thereabouts to specialize in Danish "smorgasbord" create
reculsite public need to over-ride the local qucta and reqguire
that the restaurant be licensed. Were 1t otherwise, every restau-
rant’ Waﬁu:ng a liguor license could, - by merely 'bpuCldllZ“ng in
some unique item, wholly defeat any local quota.' o e

Appoliant 1uys stress on the fact that; if she cannot ob-
t 1n 4 .licenss. for her restaurant, the llcensed restaurant some
nalf—mllc away on the highway W¢ll hence have "a monopoly-of the
- sale of alcohollc b@VLTQQ s oa.....Routw 29 pa551ng througb ocotch
Pldlpo . S

. Thls contentlon is without M“Tit " In tno Llrot-olace, it is
sp661ou to talk about a "monopoly" on licuor sales along the two-
Mllu stretch of the hlrhway in the Townsnip since there are along
that sane ﬁlgﬁfﬂy and within several miles of tlie Township a-number
of Iiqguor places, The fact that such places are outside beotch
Plains 15_W1ol¢y imaaterial since automoo]lluts driving along the
~highway are in no an_rmstrlct>o to use of ooly thD liguor pldoL in
Scotcn Plalns.A ’ ) :

, ﬂorbovor even assum1ng that the nearby res aurant has such
"monopolj” as appell ant claims, 'neverbheLcss, as ﬁlreadj~stauooy
there appears no such public nﬁed for any acdditional consumption
place along the highway in the Township-as to outweigh ths local
quota and compel respondent to issue an additional license.

The nmost that appellant has shown is that the quota con-
LllCtS with her private interest. She has not sustained the burden
of showing that the quota i1s unreasonablé in itself or as applied to
her application. The action of respondent is, thereforc, affirmed.

Accord 1ugly9 it is, on this 26th day of Novewber, 1940,
ORDERED, that this appeal be and hereby is dismissed.

- BE. W. GARRETT, L
Acting Coummissioner.

6. RETAIL LICENSEES ~ RAFFLES AND LOT““EIoo - AnTIbIPATTOF IN
LOTTERIES CONDUCTED BY CHAMBERS OF COMLIERCE OR BUSINESS MEN'S
ORGANIZATIONS NOT PER#MISSIBLE.

Gentlemen:

In conjunction with our plans for Christmas, a fres coupon
is to be given out with every purchase made at the participating
stores. This coupon will carry a number, and if the number appears
in the wincow of one of the participating stores, the holcer will
be able to claim the free gift offmred by that stor&

We are ert¢hé you to determine whether or not tnls plan carn
Teceive your snnctlon as far as the ll(uOf stores are: conceruef in
Morristown.

Yours sincerely,
K. B. Kostenbader,
Executive Director.
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November'25, 1940

K. E, Kostenbader, Executive Director,
Morristown Celebrations, Inc.,
ilorristown, N. J.

iy dear Mr. Kostenbader:

- I understand that the selection of the winning numoer,
from zmong the numbered coupons, will be by a draw1ng. '

Generally speaking, it is permissible for the holders of
liquor licenses to participate in the activities of the local Cham-
ber of Commerce. They may also share in the advertising, provided,
of course, the advertisements are acceptable and conform with the
Rules. They may not, however, give away coupons or tickets with
purchases elther of dlCOhOllC beverages or other merchandise, or
engage in any other scheme for their distribution if such tickets
enable the holders to take part in any drawing for gifts or prizes.
Such drawings are lotteries and to distribute the tickets, or other-
wise participate, would be in violation of Rule 6 of State Regula=-
tiong No. 20. Liquor licensees may have nothing whatsoever to do
with lotteries. Discounts are also barred with sales of alcoholic
beverages for off-premises consumption as well as most gifts. Rule
20 of Regulations No. 20 prohibits retail licensees from furnish-
ing, among other things, any gifts, premiums, discounts or similar
inducements with sales of alcoholic beverages for off-premises con-
sumption, excepting only advertising novelties of nominal value.

Hence the distribution of tickets or coupons for the
drawing for prizes is out, so far as liguor licensces are concerned.

Whether the general advertising will be approved depends
upon the scheme and what it says. If you will submit the copy and
layout, we shall be glad to give you a ruling. S

Very truly ydurs,
E. W. GARRETT,
Acting Commissioner.

7. RETAIL LICENSES - APPLICATIONS BY CORPORATIONS - THE STATUTE CON-
STRUED TO BAR ISSUANCE, EXCEPT FOR PREMISES OPERATED AS A BONA
FIDE HOTEL, UNLESS EACH OWNER OF :IORE THAN TEN PER CENT OF THE
CONTROLLING OR VOTING STOCK QUALIFIES IN ALL RESPECTS AS AN
INDIVIDUAL APPLICANT.

Noveuber 26, 1940

Starff Sergeant iManny Burman,
Headquarters Co., 1229th Reception Center,
Fort Dix, N. J.

Iy dear Sergeant:

The New Jersey Alcoholic Beverage Law provides, in .
R. S. 33:1-12.1, that no retail license shall be issued to any cor-
poration, bycept for premises operated as a bona fide hotel, unless
each owner, directly or indirectly, of more than ten per Cbnt of
the stock qualifies in all respects as an individual applicant.
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. The purpose of the provision 1is to prevent the use of the
corporutc device to secure licenses for disqualified persons,
through the medlum of corporatlons controlled by quc“ dloauallIleQ
persons. ' : ,

You propose a corporatlon in which two disqualified persons
' Wlll hold five shares each of voting common stock and one (ualll“ec
pérson will hold ninety shares of non-voting preferred, the common
stockholders being entitled to all of the profits with the exception
of a prior preferred dividend which, 1n01dentaliy, under the Cor-
poration Act (H S. 14 8-1) cannot exceed 8k per annuil. .

. That puts less than ten ner cent of the total stock in the
.. hands of each disqgualified person, i1t is true. The catch 1s the
large block of non-voting preferred. But the disqualified persons,
through the common holdings, exercise full control to the exclusion
,‘of the holder of the preferred. On the basis of votlng riﬁnts,
‘each has Nhat “mounts to fifty pﬂr cent of the control

That Would patently be contrary to the purpose of tnﬁ stat-
‘ute, and it is therefore ruled that stock in the contemplation of
R. S, 33:1-12.1 1s controlling or voting stock, whether comumon or
preferred, exclusive of such other non—Cdntrolling or non-voting
- comzon or-preferred*as may be part of the corporate structure.

- You arée advised that the corporutlon, as prOpOS”a, is not
“llglolv to feCGlVb a New Jersey retall license. :

Very truly yours,
E. W. GARRETT,
Acting Comm1551onﬂrn

8. ~ APPELLATE DECILS IONS - BERRY v. NEWARK.

APPLICATIOB TO TRANSTER TO NEW PREMISES DIS TINGUISHED FROM-
APPLICATION FOR TRANSFER SOUGHT MERELY TO ENLARGE EXISTING:
'PREMISES - LACK OF POSSESSION OF PREMISES - DENIAL AFFIRMED.

ELIE BERRY,

Appellant, : L
ON APPEAL
S . —VS~ » CONCLUSIONS "AND ORDER
| MUNICIPAL BOARD OF ALCOHOLIC | '
BEVERAGE CONTROL OF THE CITY OF
NEWARK, _
Respondent.

. Michael Breitkopf, Esqg., Attorney for Appellant. _
James F. X, O'Brlbn, Bsg., by Joseph B. Sugrue, fsg., Attorney
- for Respunaeru. : :

. ippellant appeals the denial of his application for transfer
of license from premises 4-6-8 to premises 2-4-6-8 EBoston Strest,
* Newark. ‘ '
Respondent cdenied the application without stating any reason.
In its answer to the petition of appeal, it gave as its reason that
"the best interests of the City of Newark would not be sesrved if the
said application was granted."
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At the hearing it appeared that the application was denied
because respondent was "not lmpressed" with the general neighbor-
hood, the area being: "largely colored and largely relief"; that
the present premises "seemed to be adequate; and that furthur ,
"increase" in the neighborhood was undesirable, taking into consid-
eration the number of taverns in the v101n1ty’

Thie reasons which actuated respondent mlght well have bcen
cogent had this been an application to transfer a license into -the
area from elsewhere in the city. They have no welght where, as here,
the application is merzly .to cnlarge an existing licensed premises.

HOWOV@L, at the hearing herein, appellant testified that
he had made no arrangﬁments with -the owner with respect to the
leasing of premises at 2 Boston Street. Alunough claiming that
the owner had promised to let hian have the premises at a rental of
$25.00 a month, he nevertheless adnitted that there was neither
written agrecment nor definite understanding as to when the tern
of the letting would commence. Thls falls far short of establish-
ing that appellant has such possession and control of the premises
sought to be licensed as is reqguisite. Bodrato v. Northvale,
Bulletin 465, Item 1; Hincdin v, Egg Harbor, Bulletln 399, Item 1;
Bavenson v. South Orange, Bulletin 283, Item 8.

Furthermore, the premises at 2 Boston Street scem to be
separated from those at 4-6-8 Boston Street by a solid wall, render-
ing both premises separate and distinct. A ssparate license is re-
guired for each specific place of business. R. S. 35:1-26. It
does not appear that any plans wers filed with respondent indicat-
ing how the two premises were to be Joined to make them single, as
in New Jersey Licensed Beverage Association v. Camden, Bulletin 215,
Item 5; Samueis! Phermacy, Inc. v. Newurlk, Bulletin 881, Item 6;
Novelty Bar, Inc. v. Newark, Bulletin 418, Item 9.

Notwlithstanding that the considerations which moved re-
sponident to deny the application were lacking in weight, its action
must be affirmed for the two reasons last above indicated.

Accordingly, 1t is, on tﬂLb 27th day of Nov*mb61, 1940,

ORDERED, that the petition of appeal be and it héreby is
dismissed.

One further point deserves mention: Following the hearing
hereln this Department received information by letter that the ex-
tension of the license to cover premises at 2 Boston Strest would
bring the entire premises within the proscribad 200 feet of the
Bethany Baptist Church, at 117-119 West Market Street. The issue
was not tried, hence the decision herein is not rested on the
allebeu prox1m1ty of salid church to the prcmises sought to be 1li-
censed,

However, in the event that new application is made, care
should be exercised to see that the licensing of the premises at

<

2 Bostem Street will not be in violation of R. 8. 33:1- 76

E. W. GARRETT,
Acting Commissioner.
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9-

APPFLLATE DECISIONS - STEWART v. CHATHAL

ALLEGED TN -A Mﬁﬂl ANT DISCRIUINATION AID SPECIAL PPIVIL sGES OF
COMPETITORS - SUFFICIENT LICENSES IN : }NICIPALImV -~ DENIAL
AR F.LB. ‘u!i:_D . ’ ’ ;

INEZ STEWABT;' | |
Appellant5

- OW APPEAL
C"NCLU&ION AND ORDER

L =VS—

BOROUGH COUNCIL OF THE BOROUGH
OF CHATHAH,

N N N N

Respomuﬂv*

A

Williém H. Tallyn, ED(.} Attorney for

\ Appellant.
Richard Lum, Es¢., Attorney for Hespond ent; B
This is an appeal from denial of. a plenary retail distribu-

tion license for premises located at 112 Maln Street, Cnatnam°

Responde nt denied th@ ﬂpplicatidn“fOf“thﬂ’stat‘“ reasons
: "the needs of the municipality are sufficlently served by
the existing licensecs and that the grantlﬂv of an ad¢itional 1i-
e would be contrary to the social welfar

On September 19, 1940, appellant and her husband, Dewey C.
Stewart, opened a delicatessen store at the premises in gucstion,
which are. located at the northwest corner of iHain Strect and Pas-
saic Avenue. This is the principal business intersection in the
borough. However, when appellant applied for her license there
were and now are. four plenary retail distribution licenses in exis-
tencs 1n thls,sactlon of the borough; one issued for & drug store
on the northeast corner of the intersection of Main Street and
Passailc Avenue; .a second for a cigar store on the southwest corner
of saild intersection; a third issued for a grocery store and a
fourtil issued for a delicatessen store, both of whici stores are
located on the southerly side of hain Street, a short distance from
said intersection. : :

There is no ordinance or resolution limiting tna number of
plenary retall ulstrloutloq licenses which may be issued in the
Borough of Chatham. Nevertheless, a local issuing authority uay
validly refuse to isbua a retall liquor license if, at the tinme,

csufficient licuor places are already outstanding in the municipal-

ity, even though, as here, there is no formal regulation limiting
the number of such licenses. Haycock v. Roxbury, Bulletin 101,
Item &; Dunster v, Bernards, Bulletin 121, Item 11; Wiclansky v,
Hignland Park, Bulletin 209, Itew 7; Goff v. Piscataway, Bulletin

284, Ttew 53 Watt v, Princeton, Bulletin 801, Item 2. With four
distribution licenses already in existence in the boroup’hy which

has a population of 4863, it appears that there is no need for an
additional license, particularly in this case where all of the ex-
isting licenses of tihls Type have been lssued for premises in the
same section of the borough in which appellant'!s store is located.

One of the wain arguments made by appellant is that the ac-
tion of rcspond'n+ is "un-American® because, as a result thereof,
a special privilege is granted to one bu51npssman and denied to his
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competitor. Five written objections to issuance of appellant's 1li-
cense were received and three citizens, including two uinisters,
spoke against the issuance of appellant!s license at the hearing
held upon said objections. The owners of the delicatessen store,
who hold a license for their premises located on the south side of
ilain Street, also presented a petition to the Borough Council
signed by a number of persons, requesting that the appellant's ap-
plication be denied. Two of the Councilmen testified that they
were not influenced by the competitors! petition, but that they
based their decision on what they thought was best for the inter-
ests of the community. After respondunt had denied the 1i cense,
petitions were circulated and signed by more than five hundred indi-
viduals, wherein respondent was recuested to reconsider and reverse
its decision because

"We, the undersigned, Dpllevﬂ in AMERICAN RIGHTS FOR ALL
AND SPECIAL PRIVILEGES R NONE. We-resent any infringe-
ment of democratic id eals or Aﬂerlcan rights.n .

_ Without considering the cuestion asftorwhether the respon-
dent would have had the power to reconsider after deciding the
case, and giving full weight to apoallaat s petition, it appears
that it is based upon a mlsconcep+10n of the law. A liquor license
is a privilege. No one has a right to a license. The same argument
was considered in Bumball v. Burnett, 115 N. J. L. 254 (bup. Ct. '
1935), wherein Justice Parker, speaking for the court, said:

"Prosecutor argues apparently that a liguor license is
.to be obtained and is obtainable on the same theory as

a license to carry on, say a grocery business, demand-
ablg“by any respectable citizen on payument of the
prescribed fee: but that is not the case. The sale

of intoxicating liquor is in a class by itself. Paul v.
Gloucester, 50 N. J L. 585, 595. tNo one has a right tTo
demand a license License is a spbcial privilege gran-
ted to the few, uunweu to the many. Ibid. 596. 1There
is no inherent right in a citizen to 'sell intoxicating
~liguors by retail. It is not a privilege of a citizen
of the‘Statc of ths Unltcd States. ' lMeehan v. Board,.
29.N.J.L.J. 370;.64 Atl. Rep. 689.  Sec, also, Hagan v.
Boonton, 62 N.J.L. 150 "

Appse llant's argument on this point is without weight.
Proper control recuires that there must be a limit to the number
of retail licenses outstanding in a mun101oullty ana the evidence
satisfies me that resgonaent, in Cenying appellant s application,
did not deprive appellant of any of her rights but-acted for the
best interests of the community, Respongent's action is therefore
arffirmed. ’

L4 )

Accor01ngly, it 15, on tﬂlS 27tn Qay of Novembcr 1940

ORDERED, tﬂat tne petltloa of ppecl be und thb same 15'
hereby Gismisse d : _ ‘ , -
B w GARRJLTT
Actlng Comm1351oner
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10. DISCIPLINARY PROCEEDINGS - SLOT HMACHINES - 20 DAYS! SUSPENSION
FOR SECOND OFFENSE — SALES -ON ELECTION DAY - 10 DAYS' SUSPEN-
SION FOR FIRST OFFENSE - TOTAL: 50 DAY09 LES S o5 FOR GUILTY PLE

In the m&ttuf of DlSClollnary )
Proceedings against

CONCLUSIONS
AND ORDER

UKRAINIAN NATIONAL HOME,
2l4 Fulton St.,
Eliza beth, N. J.,

Holder of Plenary ketail Con-
sumption License C-229 issued

by the HMunicipal Board of Alco-

holic Beverage Control of the
ity of Elizabeth,

N N L W U g

Abram D. Londa, Esg., Attorney for Defendant-Licensee.
Richerd E. Silberman, Es¢., Attorney for the Departument of
' AlCOﬂOlLC Beverage Control.

‘The licensee has plg¢ucd guilty to charges that (1) on
November 5, 1940 it possessed three 1iills Jackpot slot machines
wihich were used for the purpose of playing for wmonecy on the 1li-
censed pr3m1ses in violation of Rule 8 of State Regulations 20; and
(2) on General Election Day, iovembsr 5, 1940 it sold alcoholic
beverages ‘to consumers while the polls were open for voting, in
violation of Rule 2 of State Regulations 20.

The Department file discloses that the method of opera-
tion of the Mills Jackpot machine is as follows: When a coin is
inserted into the receiving slot a lever is released. The player
then pulls down the handle of this lever, causing three wheels to

revolve. The rims of these whesls are visible to the player on the
surface of the machine and contain symbols such as fruit, bars and
bells. If the wheels come to a stop showing particular combinations
of symbols as listed on the maching, the machine automatically
gjects into a cup a number of coins equal to the posted odds. In
the instant case an investigator succeedegd 1in receiving an auto-
matic cash pay-off through one of the machines. From the method of
operation the machines arc clesarly slot wachines, commonly referred
to as "One Arm Banaits™.

- The usual penalty for possessing slot machines is ten
days Re Morrisey & YWalker, Inc., Bulletin 425, Item 8. The De-
pwruﬂnnt files disclosc that on August 9, 1937 slot wachines were
found on the licensed przmises. DlSClplLﬂ&rj procecdings were in-
stituted by the local issulng authority and the license was suspen-
ded for three days, effective October 11, 193 Since this is the
second adjudicated offense of the same natuxp, tho penalty will be
doubled to twenty days on this charge. The usual penalty for sales
on Election Day is ten days. He Vallatese Political Club, Inec.,
Bulletin 358, Item 15. The total penalty is, therefora, tllrty aays

By c¢ntering this plea in amvple time before the date set
for hcaring, the Departient has been saved the time and expense of
proving its case, for which five days off the penalty will be al-
lowed. The license will, thercfore, be suspenced for twenty-five
days instead of the usua l thirty days.



. PAGE 16 BULLETIN 485

Accordingly, it is, on this 29th day of November,; 1940,

ORDERED that Plenary Retail Consumption License C- 229, here-
tofore issued to Ukrainian National Home by the Lunicipal Board of
Alcoholic Beverage Control of the Clty of Elizabeth, be and the.
same 1s hereby suspended for a period of twenty—flve (B5) days,
effective November 30, 1940, at 2:00 A. il

E. W. GARBETT,
Acting Commissioner.

11. DISCIPLINARY PROCEEDINGD - SLOT mAChINES - 10 DAYS' SUSPENSION,
LESS 5 FOR GUILTY PLEA.

In the Matter of Disciplinary
Proceedings against

)
ATLANTIC CITY TUNA CLUB, )
741 N. Massachusetts Ave.,

itlantic City, N. J., - )

. CONCLUSIONS
AND ORDER

Holder of Plenary Retail Consump- )
tion License C- 16a, issued by the-
Board of -Commissioners of the )
City of. Atlantic City.

Vincent S Haneman, Esq., Attorney for Dbfvla nt-Licensee.
Richard E. Silberman, Es¢., Attorney for the Departiuent of
Alconollc Beverage Control.

The licensee has pleaded gullty to a charge that on Sep-
tomber 13, 1940 it possessed, allowed, purmlutuu and suffered slot
nachines on and about the licensed premises, in v1olat10n of Rule 8
of St%te Regulations 20.

The Dcpartm nt file discloses that four Keystone Jackpot
pull handle slot machines were found on the licensed premises. The
method of operation of these machines is substantially identical
with that of the Kills Jackpot machines described in Re Ukralnian
National Home, Bulletin 435, Item 10. They are, therefors, slot
machines. -

) The usual penalty for possessing slot machines is ten
days. BRe Morrisey & Walker, Inc., Bulletin 425, Iten 8.

: By entering this plea in ample time before the date fixed
for  hearing, the Department has been saved the time and expense of
proving its case. The license will therefore be suspended for five

- days instead of the usual ten days.

Accoralngly, it is, on this 29th day of November, 1940,
ORDERED, that Plenary Retail Consumption License C-163,
heretofore issued to Atlantic City Tuna Club by the Board of Commis-

sioners of the City of Atlantic Clty, be and the same is hereby
suspended for a period of five (5) days, effective December 2, 1940,

at 9:00 A.H.
;- AV 'tj [« NI ‘LK
Acting Commissioner.

New J ozrsey State Library



