STATE OF Niw JERSEY
DEPARTHENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street, : Newark, N. J.

BULLETIN. 425 ~ : OCTOBER 2, 1940.

1. APPELLATE DECISIONS - PURPURO v. PASSAIC.
JiIES VINCENT PURPURO, )

Appellant, )
ON APPELL
-VS- ) . CONCLUSIONS

BOARD OF COMMISSIONERS OF TIHE )
CITY OF PASSAIC,

Respondent

— e em m  mw  wm e em e e om  he  mm e v

John 0. HcGuire, Esq., Attorney for Appellant.

Thomas E. Duffy, Esa., Attorney for Responderit.

John Hammersma, Jr., Attorney for Northside Christian
Reformed Church,

Lppellant, who has held a plenary retoil consumption -
license since Repeal, for preuises which he owns at 119 liyrtle
Avenue, Passaic, filed two applicatlons with respondent on the
6th day of June, 1940. The first application requested a trans-
fer of the license he then held from 119 Hyrtle Avenue to '
R45-45 Ilyrtle Avenue, Passaic., The second application requested
renewal of his license for the present fiscal year for 119 Myrtle
Avenue, Passaic. Respondent, by an unanimous vote, denied the
first application because of the proximity of the Northside
Christian Reformed Church, but granted the application for re-
newal of the license at 119 iyrtle Avenue, where appellant is
now operating. Appellant thereupon appealed from respondentts
action in denying transfer of the license to 246-4LH Hyrtle
Avenue, Passaic.

Although the license sought to be transferred expired
on June 30, 1940, and hence no effective order could now be en-
tered herein as to such transfer, the parties requested a de-
.cision on the merits. Such decisions have heretofore been ren-
dered so that the specific issue raised could be disposed of
without the necessity for a further appeal. Shelby v. Trenton,
Bullétin 129, Item 1; Crest Tavern, Inc. v. Wildwood Crest,
Bulletin 415, Ttem 1l5; Felzot v. Palmyra, Bulletin 421, Item 9.

Northside Christian Reformed Church has been located
for approximately thirty-five years at the southwest corner of
ilyrtle Avenue and Burgess Place. The premises to which appel-

ant seeks to transfer his license are located in a row of one-
story business bulldings, at the northwest corner of ilyrtle
Avenue and Burgess Place. It has been stipulated that the dis-.
tance between the nearest entrance to the church and the near-
est entrance to,the proposed premises is two hundred and twelve
feet. There is testimony that this section of the city was at
one time residential but is now a nmixed residential and busi-
ness district, with gas stations, a used car lot, and a. live .
poultry market in close proximity to the church; and, also, that
the proposed premises are located in the business zone.

sigie Liorany
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A transfer to other premises is o2 privilege not inherent
in appellant’s license. The issuing authority may grant or deny
a transfer in the exercise of & reasonable discretion., If denied
on reasonable grounds, such action will be affirmed. Van Schoick
v. Howell, Bulletin 120, Iteu 6,

The proposed premises .are more than two hundred feet.
from the church, and hence transfer was not barred by the provi- .
sions of K., S. 33:1-76. Nevertheless, an lssuing authority may
decline to issue licenses for premises reasonably considered by

it as being too near churches or schools but nevertheless beyond

2

G

two hundred feet. Staciewicz v. Trenton, Bulletin &5, Item 10;
serafin v, Bayonne, Bulletin 107, Iten &3 Hill v. jiontville,
Bulletin 148, Itew 9; Rafalowski v. Trenton, Bulletin 155,
ITtem 8; and Wenzel v. ilaywood, Bulletin £10, Iten 3.

Appellant testified that he sought the transfer because
the neighborhood surrounding his present licensed premises is
changing from white to colored, with the result that his business
has serieusly decreased. On the other hand, respondent had before
it written and verbal protests of the church futhorltleb, which
were renewed by seven members of the church who appeared at the
nearlnﬁ of the appeal.

Under all the circumstances, I conclude that appellant
has not sustained the burden of proof in showing that respondent
abused its discretion by denying the transfer because of the
proximity of the proposed premises to the Northside Cnristian
Reformed Church.

The action of respondent is, therefore, affirmed.

E. W, GARRETT,
Acting Comm1551oner.

Dated: September 25, 1940.

BULLETIN ITEM CORRECTION.

The caption of Item 7 of Bulletin 425 is erroneous in that
it indicates the number of days suspension as "i0", It should
have read "30 DAYS' SUSPENSION ON PLEA OF GUILT."

ELIGIBILITY - #ORAL TURPITUDE - FACTS EXAMINED - CONCLUSIONS.
. September 28, 1940

Re: Case No. 343

~ Petitioner requested a determination of whether the criue
of desertion, for which he was convicted in 1940, involved moral
turpitude, thus discualifying him from holding = liquor license
or being employed by a liguor licensee in this State. R.S.%6:1-25,
26,

At the hearing he testified that because of trouble at home
with his wife, he left her; that although he was making voluntary
weekly payments to her, she caused him to be alreuteu, and since
Hay 1940 (the time of hl: trial), he has been paying her §15.00
weekly as a result of the order of the court. Petitioner!'s
fingerprint record discloses no other convictions.
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The crime of desertion may or may not involve moral tur-
pitude, depending upon the circumstances surrounaing the comiis-
sion of the offense. See Re Ulhich, Bulletin 70, Itew 2. The
case at hand does not present any such aggravating circumstances
as to warrant a finding that the eleiment of morsl turpitude is
here involved.

It is recommended that the applicant be declared not dis-
gualified by reason of the aforesaid conviction from holding a
liquor license or being employed by a liqguor licensee in this
State
otate.,

Abrahaw Merin,
Attorney.
APPROVED: ) :

E. W. GARRETIT, v o St
Acting CommlSSWOﬂeT -

DISCIPLINARY PROCEEDINGS - FAIR TRADE - oﬂLbS AT CUT RATES -
© DAYS ON GUILTY PLEA.

In the Matter of DloClpllndry
Proceedlags aga¢nut

L GONCLUSIONS™ -

‘VIDUON R-,j‘ TZEA N
DAVIDSON R
T/4 DAVIDSON BRO Sey
45 Paterson st.,

New Brunswick, N. J.,

Holder of Plenary Retail Distri-
bution License D-1, issued by

the Board of Commissioners of the
City of New Brunqw1ck.

~ S P N L S e R )

Richard E Silberman, LSn. Attorney for théADépartment of
Alconollc Beverage Control.
John J. Raffertj, Esq., Attorney for Defendant-Licensees.

The licensees have pleaded guilty to & charge of sell-
ing nine one-quart bottles of Wilson "That'!s ALL" Whiskey and
three one-quart bottles of Calvert's '"Special' Blended Whisitey be-
low the minimum consumer price published in Bulletin 350 of this
Department, in violation of Rule 6 of State Regulations <0.

By ‘entering this pleu in ample time before the date set
for hearlng, the Department has been saved the time and expense of

‘proving its case. The license will be ~uspepueu for a perlou of

Tive (5) dayc instead of ten (lO) uajs.

Accorq1ngly, 1t 1o,hpn tnls f?fﬁsﬂéy'df'séh%embéf, 1940,

ORDLPhD Eﬂut Plenary Rotall Dlsurlbumlon License D-1,
neretofore issued to Abraham H. Davidson & Ezre Davidson, T/a Dav1<
son Bros., by the Board of Commissioners of the City of New Bruns-
wick, be and the same is hereby suspended for a perlod of five (B)
uuys, effectlve odptemoer 50, 1940, at 6:00 A.i.

E. W. GARRETT,
Acting Commilssioner.
. . : "]

[
]
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5. APPELLATE DECISIONS - ILIACK!S LONG BAR, INC. v. NEWARK,

MACK'S LONG BAR, INC., | )

Appellant, ) |

| ON APPEAL
-VS— ) CONCLUSIONS AND ORDER

MUNICIPAL BOARD OF ALCOHOLIC )
BEVERAGE CONTROL OF THE CITY
OF NEWARK, )

Respondent )

— e mm cw wme v e e e et e e e e e e was

Sidney Simandl, EBsq., Attorney for Appellant.
Joseph B. Sugrue, Esc., Attorney for Respondent.

Appellant is the holder of a plenary retail consumption
license for premises located at 126 Liarket Street, Hewarxk.

In an application for said license filed with responcent
for the fiscal year beginning July 1, 1959, it set forth that its
principal business is the '"sale of wlCOﬂOllC beverages." There-
after, on February 7, 1940, it petitioned respondent for leave to
awend said aDplicutlon SO as to change its Qes ignated principal
business during the rush hours, (namely, from 11 A.u. to 6 P.il.
excluding Sunday), from "sale of alcoholic beverages" to "res-
taurant." On February 29, 1940, respondent denied tue petition
Tor the reason that "it had no legal right to grant sawe." There-
upon appellant filed this appeal.

Resolution No. 4889, adopted by the Board of Commission-
ers of the City of Newark on Way 24, 1959, provides:

"It shall not be permissible for the holder of @ plenary
retall consumption license to allow or employ any feuale
wiek to tend bar, sell or serve alcoholic beverages to
patrons where the principal business is the sale of olco~
holic beverages ¥*x U

Appellant says that its purpose in attémpting to amend
its application was to permit it to employ waitresses to sell and
serve alcoholic beverages to its patrons.

R. 5. 33:1-22 provides for an appeal to the Commissioner
from the denial or granting of a license; R. S. B8%:1-31 provides
for an appeal to the Commissioner from the suspension or revoca-
tion of a license;-dand R. S 33:1-58 eupowers the Commissioner to
hear and conduct all appeals provided for by this chapter. There
is no authority in the Alcoholic Beverage Law for an appeal to
the Commissioner from the denial of the instant or a similar peti-
tion, and hence the appeal might well be dismissed on this ground
alone.

Appellant contends, however, that it is unfair to re-

quire it. to test the reasonableness of the Newark resolution by

_employing waitresses to sell and serve alcoholic beverages, thus
subjecting itself to disciplinary proceedings in which unguestion-
ably the reasonableness of the resolution would have to be deter-
mined, Therefore, it asks, in effect, that the appeal be consid-

ered as a Teques t for a review, under the procedure followed In
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Crystal Lunch, Inc. v. Perth Auboy, Pulletin 274, Itew 9, of tie
Commissioner?!s ex parte approval of Newari resolution No. 4889,
whicih was gilven in He PReichengtein, Bulletin 219, Item 10, and s
request for a specilal ruling authorized by L. &. oo:l-29, :

Appellant contends, in the first place, that the reso-
lution is discriminatory. This contention seews to be based upon
the fact that, while the resolution prohibits a« licensee wiiose
principal business ig the sale of alcoholic bevercges from employ-
ing waitresses to sell and serve alcoholic beverages to patrons, 1t
does peruit licensees who, for example, conduct restaurants or
hotels where the principal business is not the sale of alcoholic
beverages to employ waltresses who may sell or serve alcoholic
beverages to patrons. There is, however, a well recognized and. sub-
stantial difference betwesn nlaces whicil are solely or prinarily
taverns and those which are concucted princinally as restaurants
or hotels in so far as the sale and service of liquor by females
upon the licensed premises is concerned. In taverns such sale and
service is the principal business; in hiotels and restaurants such
sale and service 1s merely incidentzl to other service rendered.

A municipality, in seeking to curb the risk of imuorality, way
reasonably prohibit feuwale employees from selling or serving
licuor in taverns and yet permit such practice in restaurants and
hotels. Experience has demonstrated tne wisdow of the distinc-
tion between the various types of business in so far as fewale en-~
ployees are concerned and, since the resolution applies to all li-
censees within the same classification, it cannot be sald that the
resolution is uilscriuinatory.

Appellant further contends that the Newark resolution,
since setting forth no specific test by which a plenary retail
consumption place umay be deemed principally engaged in the busi-
ness of selling alcoholic beverages, is fatally indefinite and
hence invalid. See, for example, State v. Powles, 90 Wash. 112,
155, p. 774; State v. Levitan, 190 Wis. 646, 210 N.w. 111.

I do not agree with this view. The test "where the prin-
cinal business is the sale of slcoholic beverages" ig itself rea-
sonably and sufficiently concrete. Under such test the inguiry is
whether or not a reasonable person woula consider the establish-
gent as primarily a tavern in view of all the pertinent facts,
such as the physical layout of the preaises; the receipts derived
from the sale of licuor; and those derived from whatever other
business 1s conducted at the establishuwent; the equipment for the
sale of liquor and for such other business; the number of natrons
who enter to buy or drink liguor and those who co not; ete.

It is quite apparent that no one or more of these facts
can be singled out ag furnishing a hard anc fast test in all
cases, since what wmight be a prevalling factor in one establisii~
uent wight not have such effect in another.

Indeed, the Alcoholic Beverage Law itself, at R.S.05:1-1(t),
employs this same type of general test. In there defining what
shall be deemed "restaurant'" for the purpose of such Law, it fur-
nishes as one of the tests:

"in establishuent regularly and principally used for
the purpose of providing meals to the public...."
(underscoring mine).
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Until the courts in this State declare such a test (viz.,
the use to which an establishment is "principally" devoted) to be
invalicd, the State Commissioner should, in view of 1ts use in the
Alcoholic Beverage Law, deem it sufficlent.

Appellant further contends tnat, despite its primary char-
acter as a tavern (65% liquor and 35% food), it is nevVertheless un-
reasonable to deny it the privilege of eiiploying waitresses for the
sale and service of licuor during those particular hours when it is
chiefly engaged in the restaurant business. It way well be that,
during the hours from 11 A.s. to © P.il.,, appellant's principal busi-
ness, considered from e standpoint of volumne thereof, is the sale
of food. As a practical matter of enforceuent, however, it would
be impossible to make rules applicable to individual licensees de-
pending upon the type of business conducted one or more hours of
the day. Such plan would result 1n the utwmost confusion. The only
workable rule is one which considers the nature of the business,
taken in its entirety.

For the reasons aforesaild,. it appears that the resolution
is valid and reasonable and no reason appears why the ex parte
approval heretofore given should be modified or rescinded or wiy
appellant should be exempted from the effect of the resolution.

Accordingly, it is, on this 28th day of Septeumber, 1840,

ORDERED, that the proceedihgs be and the same are hereby
dismissed. ‘

E. W. GARRETT,
Acting Commissioner.

6. APPELLATE DECISIONS - HUNCEY v, WMILLVILLE.

JEMES B. MUNCEY, )
Appellant )
PP ? ON APPEAL
-vs- | ) CONCLUSIONS AND- ORDER
BOARD OF CO:HEISSIONERS OF THE
CITY OF WILLVILLE, | )
Respondent )

Henry O. Burt, Esg., Attorney for the Appellant.
Harry Y. Waltwman, Esq¢., by 8. J. Salvo, Esqg., Attorney for the
Respondent.

, Appellant appeals the denial of his application for trans-
fer of plenary retail consumption license from Jacob Hager to
1lmseli for premises 1021 South Second Street, iMillville.

' In his application for license, appellant disclosed that
he had been convicted of the crime of carrying a concealed deadly
weapon. Respondent denied his application for the stated reason
that appellant was not a cualified person.

It is unnecessary to examine the circumstances surround-
ing the commission of the crime in order to determine whether 1t
- involved moral turpitude and hence mandatorily cisgualified appel-
lant from the holding of a liguor license. DRespondent has the
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power, and is under the duty to examine the character and fitness
of applicants for licenses and to deny the applications of those
who are deteriined to be unfit.  On appeal, such determination
will be given great weight, and if feasonable, will be sustailned.
lioss & Convery v. Trenton, Bulletin 29, Itewm 1%; Sylvester v,
South Belmar, Bulletin 48, Item 15; Oroflno V. ulllburn, Bulletin
45, Itew 15; Hodanish v, Trenton, . Bulletin 121, Itew 6; bpitz v.
Pewberton, Bulletin &79, Itew 8.

There is sufficient in the record to show that respon-
dent's determination was not unreasonable.

The action of the responcent is therefore affiruec.
Accordingly, it is, on this 28th vay of Septeuber, 1940,

ORDERED3 that the petition of appeal be and the same is
nlereby alsmissed. '

E. W. GaLRETT,
Acting Commissioner.

7. APPELLATE DECISIOHNG ~ FRANCO BT AL, v, PHILLIPCBURG &I AL. -
ORDER TO 5:0w CAUSE - RENEwAL LICENSES CANCELLED AVFPTEL SUPREE
COURT AFFIRMS TEE SETTING ASIDE OF THE ORIGINAL LICENSES.
HERBERT J. FRANCO and
WILLIAL He SWICK,

N’ N N

Apvellants, OW APPITAL
O ORDER TO SiHOW "CAUSE
-Vs- _ ‘ : CQNCLUSION ANWD ORDER

R

BOARD OF COL{ISSIONERS OF THE
TOWN OF PHILLIPSBURG, ROY HUFF, )
and JACOB NUSSUAN,

Respondents.

Robert 5. .ieyner, Bsc., Attorney for Appellants.

Saul NI. Schaecter, Esy., Attorney for Respondent, Jacob uussnan.
Lewis S. Beers, Isc., Attorney for neprﬂdLut Roy Huff.
Commissioners of the Town of Phillipsburg, Pro Se.

On darca 11, 1940 the State Comulssioner entered Conclu-
sions znd Order herein setting aside, inter alia, plenary retail
distribution licenses issued to HAuff and Nusswan respectively for
the fiscal year 1939-40. Franco et al. v. Phillinsburg et al.,
Bulletin &892, Item 5. Thereafter, certiorarl was tagen to the
Supreme Court to review tne State Comwlissioner's order.

Pending the Supreme Court's decislon in such certiorari
proceedings, the Phillipsburg Board of Comnissioners issued re-
newal licenses to Huff and Nussmen for the current fiscal year
(beginning July 1, 1340), but apparently on the express under-
stending or condltloﬂ that such renewals stand or fall in accord-
ance with whatever decisilon would be reached by the Suprewe Court
as to the original licenses.
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Thereafter, the Supreme Court (although reversing so
mucil of the State Comnissioner's order as vacated an ordinance of
the Town of Phillipsburg) affirued the State Commilssioner!s cancel-
lation of the original Huff and Nusswman licenses. Phillipsburg v.
Burnett, 125 N. J. L. 157 (Sup. Ct. 1940); Bulletin 419, Item 6.
Thereupon, an order was served upon Huff and Nussuwan to show cause
wiy thelr respective renewal licenses for the current fiscal year
should not be cancelled.

On return of such order,; counsel for Huff and Nussman
consmnted to the canoellatlon of thelr renewal licenses.

Accordingly, it is, on this 27tn day of September, 1940,

ORDERED, that the plenary retail distribution licenses
heretofore 1ssued for the current fiscal year by the Phillipsburg
Board of Commissioners to Roy Huff and Jacob Nussuan, respectively,
‘be and the same are hereby set aside and cancelled, and that all
operations uncer such licenses terminate and cease forthwith.

B, W. GARRETT,
Acting Commissioner.

8. ELIGIBILITY - wlORAL TURPITUDE - FACTS EXAMINED - CONCLUSIONGS.
September 50, 1940,

Re: Case No. 944

In November 1935, applicant was founc guilty of posses-
sing lottery slips, placed on probation for three years and sen-
tenced to pay a (250.00 fine.

. AT The hearing herein, applicant testified that he 1is
now anc has been for many years employed at his trade of shoemaker
except for short periods when business was bad; that, during a
period of unemployment in 1935, the police found a number of Iottery
slips in his car and placed hlm under arrest. Fingerprint returns
disclose that he has never been convicted of any other crime.

Under the circumstances, I believe that the crime does
not invelve moral turpitude. Case No. 28, Bulletin 1llo, Item 10.

It is recomwended that applicant be advised that he is
not disqualified. from holalng a license or belng emoloyeo on 1i-
censed premises,

Edward J. Dorton,
Deputy Commissioner and
Counsel.

APPROVED: :
BE. W. GARRETT,
Acting Commissioner.
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9. DISCIPLINARY PROCEZDINGS - SLOT MACHINE ON LICENSED
PREJISES -~ 5 DAYS! SUSPENSION ON GUILTY PLEA.

In the Matter of Disciplinary )
Proceedings against

WILLIAi ZEIGLER (or ZIBGLER),
T/a & eLglers Restaurant,

State Highway o5,

iladison Towns nlp,

P.0. Cliffwood Beach, N.J.,

CONCLUSIONS
AND ORDER

Holder of Plenary Retail Consuup-
tion License C-1Z, issued by the
Township Committee of liadison
Township.

N~ N N N NS

Robert R. Hendricks, Esc., Atuorney for the Department qf
Alcoholic DGVGnge Control.
William Ziegler, Pro Se.

The licensee has pleaded guilty to a charge that, on
August 7, 1940, he possessed, allowed, permitted or suffered on
nis licensed prenises a slot imachine or a device in the nature of
a slot machine whicn may be used for the purpose of playing . for
money or other valuable uh;ng, in violation of Rule 8 of State
Regulations No. 20.

The penalty for this violation is ten days.
Re Horrisey & Walker, Inc., Bulletin 425, Item 8.

By entering this plea in ample Time before the date
fixed for hearing, the Department has been saved the time and ex-
pense of proving 1ts case. The license will, therefore, be sus-
pended for five days instead of ten.

Accorcingly, it is, on thnlis &0th day of Septeiber,1940,

ORDERED, that Plenary Ketail Consumption License C-1Z,
heretofore issued to Williaw Zeigler (or Ziegler), trading as
Zeiglers Restaurant, by the Township Comumittee of Madison Town-
ship, be anc the same is hereby suspended for five (5) days,
effective October 7, 1940, at 4:00 A.l.

E. W. GARRETT,
Acting Comuigsioner.
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10. DISCIPLINARY PROCEEDINGS - FAIR TRADE VIOLATION AND
ELPLOYING PERSON DISQUALIFIED BY AGE, RESIDENCE AND CITIZENSHIP -
TO0T4LL SUSPENSION OF 8 DAYS ON PLuA OF GUILTY.

In the Matter of Disciplinary
Proceedings against

NICK L&SENTIS,

Holly and iarion Streets,
P.0. Port Reading,
Woodbridge Township, N, J.,

CONCLUSIONS
AND ORDER

Holder of Plenary Retail Consump-
tion License C-6%, issued by the
Tovnship Committee of the Town-
ship of Wwoodbridge.

N N’ S S~ g N ~—

Nick DeSantis, Pro Se.
Charles Basile, Es¢., Attorney for the State Departuent of
Alcohiolic Beverage Control.

The licensee has pleaded guilty to charges of (1) sell-
ing licuor at less than the Fair Trade price &t the licensed
premises on August &, 1940, in violation of Rule 6 of State Reg-
ulations No. ©0; and (2) employing a minor, who is also an alien and
has not resided continuously in the State of New Jersey for five
years, contrary to Rule 1 of State hegulations No. 11,

The usual penalty for the first charge 1s ten days and
for the second charge, five days.

By entering this plea in ample time before the day
fixed for hearing, the Department has been saved the tiie anc ex-
pense of proving its case. The license will, therefore, be sus-
pended for five days on the first cnarge and three days on the
second charge, making a total of eight (8) days.

Accordingly, it i1s, on this 0th day of Septemberﬁ 1940,

ORDERED, that Plenary Retail Consumption License C-62,
heretofore issued to Nick DeSantigs by . the Township Comaittee of
the Township of Wwoodbridge, be and the same 1s hereby suspended
for a period of eigit (8) days, effective October 5, 1940, at
2:00 Al '

BE. W. GARRETT,
Acting Commissioner,
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11. EJFORCEMENT DIVISION ACTIVITY REPORT FOR SEPTELBER, 1940.
To: E. W. Garrett, Acting Commissioner.

ARRESTS: Total number of persong - - - = ~ = - = = - - - 340
Licensees - O Non-licensees - 30

SEIZURES: Stills - total number seized -~ - - = = = = - — = 10
' Capacity 1 to 50 Gallong - — = - - - - 5
Capacity B0 Gallons and over - - - - =

Motor Vehicles - Total number seizedl - - - — - —~ 7
Trucks - O Paegsenger cars - 7

Alcohol
Beverage Alcohol - - = = - = - - — -~ —-130 Gallons

Mash - total number of gallong - - - - 6650
Alcoholic Be verages

Beer, Ale, etCc. - = — = — -~ — - — - 59 Gallons
Wing — = = = = = = = = — = — = — — - F29 "

s |

Vhiskies and other hard liguor - - - 334 m
RETATL INSPECTIONG:
Licensed p?pmlsos ingpected - - = - - - - 1711

T1licit (bootleg) 1iguor - — — — — — 9
Gambling violations - = = = = = - - - b
Sign violations — — — = = = — = = - - 14
Uncualified employees - - - - - - - 117

Cther mercantile business - - - — - 2

Tisposal permits necessary - - - - 14

TFpront" violationg - - = = = - - - 7

Improper beer wmarkers - — - — — — — 3

Other violations found - - — -« - - = 15

Total violations founi - ~ — = - - - 186
Total number of bottles gauged - - - - 18320

STATE LICENSUES:

Plant Control Inspections Completed - - - — 104

4

License applications investigated - - - - - g
COMPLATNTES

Investigated and clogedl -« - = = = = - - ~ - 288

Investigated,; peniing completion - - - - - - 345
LABCRATORY + :

Analyses qup e i 120

Alccohol and water and artificial coloring cases 25

=
5
Poison.anq denaturant cases - = = = = = - — — - 2

Regpectfully submitted,

S. B. White,
Chief Inspector.
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12. APPELLATE DECISIONS - PARKER v. NEWARK ET AL.
ETHELWYN HOYT PAHKER,

Appellant,
' ON APPEAL

~-Vs— CONCLUSIONS

)

)

)
AUNICIPAL BOARD OF ALCOHOLIC )
BEVERAGE CONTROL OF THE CITY OF
NEWwARK, GAETANO RISPOLI, ANNA )
PAGLUCA and JARY WMIELE, )

Respondents.

McCarter, FEnglish & Egner, Es¢s., by Gerald IicLaughlin, Esd.,
Attorneys for Appellant. ]
Joseph Sugrue, Esc., Attorney for Respondent, iLlunicipal Board of
Alcoholic Beverage Control.
J. Victor D'Aloia, EsqG., Attorney for Regpondent—Licenseesy
Gaetano Rispoli, Anna Pagluca and iary iliele.
Leo Cluesmann, Es¢., Pro Se as an Obgpctor, and also Attorney
for Objector Lincoln Holding Co.
Saul W. Arkus, Esc., Attorney for Objector, Ranuolph.Estates) Inc.
Herbert Ww. Brahms, Esq., Attorney for Objector, North Newark
Civic Association ancd Broadway Association.
Child, Riker, iarsh & Shipman, Esgs., by John C. Demos, Esq.
Attorneys for Objector, Cecelia B, iills.

On July 10, 1940, Gaetano Rispoli, Anna Pagluca and
slary iiele applied to the Newark Board of Alcoholic Beverage Con-
trol for transfer of Rispoli's plenary retall consumaption 1li-
cense to all three applicants jJointly, and also for simultaneous
transfer of such license from 187 South Street to 148 Llncoln
Avenue, Newark. : -

The applicants advertised notice of tnhelr application
in the"Wew Jersey State Times", on July 1l&th and 19th.

_ On July 18, the day before the secona,nubllcatlon of
notice, the Newark Board granted the appllcatlon, but, in ac-
cordance with the procedure heretofore approved by thlS Depart-
ment in Re Novack, Bulletin 174, Item 6, only on the condition,
inter alld) that the fTransfer nOu bacome actually effective
until and unless two full days had elapsed after the second
publication without any objection being on file against the
transfer, No such protest appearing by that tiwme, the transfer
wag, on July 2&, endorsed on the license, thereby becoming ef-
fective. '

However, soon thereafter the Newark Board received nu-
merous protests from residents in the generel neighborhood to
which the transfer was made, apparently since such neighborhood
is highly residential in character. As a result, that Board, on
August 5, held a hearing on such protests and, although going
on record to state that it would not have granted the transfer had
it originally known of such protests, rightly concluded that it
had lost jurisdiction over the matter. Dilkes v. Pancoast,

56 W. J. L. 553 (Sup. Ct. 1891); Plager v. Atlantic City et al.,
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Bulletin 80, Itewn 11; EMJOHS et als. v. Batontown et als., Bul-
letln 062, Ite1 7.

Thereafter, the instant appeal from the transfer was
filed with this Department on August 2, 1940 by a resident anc
property owner in the vicinity.

Although appellant contends, inter alla, that the "New
Jersey State Timeg", in which the resoondequ licensees published
their notice of ppllc ition was not a satisfactory medium to actu-
ally bring such notice howe ©to possible objectors of the proposed
transfer, such issue need not here be deteruined since the notice
was, irrespective of any cquestion as to fituness of the newspaper,
" nevertheless fatally defective.

The Alcoholic Beverage Law, in recuiring an applicant for
issuance or transfer of a retail liquor license to tw1ce publish
notice of his application, specifically empowers the State Commis-
sioner to fix, by regulation, the form of such notice. See
R, S5, 60:l-2b, 26. As regards transfer, the Commiosioner has
flxea such forq in Rule 4 of State Regulations No. & as follows
(with certain minor variations as to clubs, corporations, etc.
here not material):

" - NOTICE -

"Teke notice that apDLlCdth has been made to
.I....BO.BC‘.C..‘J.lolI.Of..&l.....cl.n...l..l..‘

(Name of Issuing Authority) ~ (Municipality)

to tral’].b)&er to..'.....'.'b..'...l.l.‘....ﬂ.‘u.ﬁ
(Name of Transferee)

trau l’lg MsJOODOOOOUQOQb'o'ooc.oaonooooa.ooloo-uol:.
(T ade Ndhle, if ullv)

premises located at........,o..o.........o...u..........,
(Address of premises to which
00.1.a.enoo-n-ooo.noo.ontl‘leo-no'oooo.'ooc-Onoo'sooc.‘l°0°

transfer is sought) ‘ (Type of License and Number)

here‘tofore issuod to....'..."....?ﬂﬂe.‘.'...'.0500'330‘000.
(Nawe of Licensee in full)

Trading B8 ceecreeecnseoccenronneasssssfor the premises
(Trade Name, if any)

loca«ted at. & @ 94 9 8§ 0O 8 0 0 0 .v ® 0 5 6 o .\.'- O ® 9 & ¢ ® O 8 D O & & @ A. o 0 0 0 6 6 O 0 @
(We.) (Street) (Municipality)

"Objections, if any, should be wade immediately in
eril—/ing tO:..&oootuolooooaol.oooof ® ® 0 C 0 QG GO PSP OO OO O S O
(Municipal Clerk) (Municipality)

® 05 0 @9 9.6 80000 0 e ® S S e OO 8 NS4 OO0 680 O

(Name of Applicant)

® 8 0 8 6% 90 S0 2BV EESEB OO S PN O00COC O SN

(Address of Applicant)™
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Rule 6 of the saue State Regulations No. © expressly pro-
vides tnat such notice, in listing the type of license, "must be
worded strictly in accordance with the statutory language" - viz.,
in the instant case, a "plenary retail consuaption license." See
R. S. 85:1-12(1). :

However, the respondent licensees, instead of the above
forw, used the following:

"Take notice that Gaetano Rispoli has applied for trans-
fer of license frow 187 South St., to Gaetano Rispoli,
Anne J. Pagluca, and lary iilele, at 148 Lincoln Ave.,
Newark, N. J, ' :

"Objections, 1if any, should be made iumediately in writing
to H. S. Reichenstein, City Clerk of Newark, H. J.
"(Signed) Gaetano Rispoli,
185 South St., Newark, N. J.
Anne J. Pagluca, . :
75 Bedford Street, East Orange, N. J.
dary iliele, S
145 it. Pleasant Ave., West Orange, N. J."

Now, the obvious purpose for recuiring publication of a
notice of application is to apnrize the public at large, in plain
and direct language, of Jjust what application is being made 8o that
possible objectors, realizing what is at hand, way, if they see
fit, come forward to be heard. The respondent-licensees! notice
singularly fails to do this. For such notice, in referring only
to a "license", fails to state the type of licuor license in gues-
tion or even to indicate the all-important fact that any licuor
license at all was involved. Its further failure to. state that the
application was being made to the Newark Board of Alcoholic Bever-
age Control, perhzps an otherwise inconsecuential defect, becomes
here highly dmportant since such failure helps to strip the notice
if any indication that the "license" there mentioned is a liguor

lcense, )

In conseguence, the notice in cuestion is substantially
defective. Since a proper notice is a Jjurisdictional requisite,
such defect is, therefore, necessarily fatal and voids the re-
spondent-licensees! application even though such defect may have
been unintentional and even though the Newark Board apparently
granted the transfer despite such defect. See Trotto v. Trenton,
Bulletin 46, Itew 11; Re Disbrow, Bulletin 77, Iten 7; iethodist
Episcopal Church v. Verona et als., Bulletin 101, Itew 5; Re licEwen,
Bulletin 280, Item 11; Fuunons et als. v. Eatontown et als., supra.

Hence the faulty notice in cuestion of itself calls for
reversal in this case. ' o

Consideration of the merits leads to tne same result,

The tavern to which transfer was made 1s located at the
corner of Lincoln and Delevan Avenues in a building which contalns
five store premises, two of which were combined to constitute the
iicénsed premises. However, despite this building, the general
vicinity is, as already stated, nevertheless highly residential in
character and is, in fact, zoned under City ordinance of January 8,
1830 as a residential district, but with the building in question
apparently taking the benefit of a non-conforming use and belng
able (under the express terus of Sec. 13 of the Ordinance) to
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change 'such use to that of a tavern.. -

In addition to various homes and apartiuent houses in ‘tioe
area, there is an orphanage aiagonally across the street from the
tavern in question and also several churches in the neighborhood,
the tavern, however, apparently being beyond the 200 foot statutory
ainimun (R, §. 33:1-76) from any sucih church. ‘Lincoln Avenue is,
at least in tuls neighborhood, restricted against use by trucis.

Some sixty residents in the neighborhood, the president
of the North Newark Cilvic Association and also the Broadway Asso-
ciation, and the Rectors of two of tie churches, appearea at the
hearing on appeal in »rotest against tie tavern..

A hignly residential neighborhood, where the inhabitants
thus object to a liquor place in tieir wmidst, is clearly not (at
least in absence, as here, of any public need therefor) a proper
locale for a tavern. ‘Re Passaic Flks, Bulletin 95, Itew 4;

Re Konke, Bulletin 212, Item 6; Euwons et als. v. Fatontown et als.,

Supra.

The fact that the preaises in question may, under benefit
of a non-conforiing use, continue to be uercantile premises al-
tnough the area 1s zoned as a residential cistrict, is no warrant
that a llcuor license .ay, therefore, be validly issued for sucih.
premnises despite the highly residenticl character of the general
neighborhood and the sentiment of residents there against having a
tavern in their wdldst. Cf. the analogous decisions as to residen~
tial neighborhoods. in business zones. Vannozzl v, Trenton, Bulle-
tin 45, Itew 7; 1ills v. Hast Brunswick, Bulletin 141, Itewm 1;
O'Rourke v. Fort Lee, Bulletin 189, Itew 14, Also cf, Lojewski v,
Bayonne, Bulletin 201, Itew 1; ZXrug v. Paramus, Bulletin Zlo,

Itew 8; gorrovitz v. Belluawr, Bulletin 529, Iten 9.

However, the recspondent-licensees contend, in effect,
tnat appellant, since not naving filec protest with the Newarx
Board before their transfer became effective, elther lacxs tech-

. nical standing to press this appeal (see R. S. 33:1-£2 anc 26) or
else should, in any event, be deeued in laches.

Sucn contention is without umerit. For, even assuming
(but by no means deciding) that ordinarily an objector must, to
nave technical standing or be heard on appesl, have protested to
the local issuing suthority before it tool definitive action, nec-
essarily sucli an assuwmned rule woulc not apply wiere, as here, the
applicant failed to properly pnut possible objectors on notice of
his application. Otherwise, an applicant coula seek to preclude
the possibility of an sappeal by potential objectors by uerely fail-
ing to publish an adecuats "notice of intentlon" and hence not
apprizing th=m of what is going on.

Furtheruore, in any sevent, the State Coummlssioner wmay, on
his own wotion in this oroceeding, and irrespective of appellant's
stancing, set aside the transfer in question, at least in so far as
sucir transfer, in being granted uespite ths fatally defective
"notice of intvention', was thus granted contrary to the jurisdic-
tional recuisites of law. For analogous cases cf. iaines v.
burlington et al., Bulletin 2235, Itew o; Bast Brunswick Board of
Ac¢justuent v. Towans.dp of Bast Brunswici, Bulletin 20, Itew 5;
Cocciolone v. West Deptfordana Bafile, Sulletin 268, Iteuw &;
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The Trustees of The First Particular Baptist Churcii of Paterson v,
Paterson et al., Bulletin 245, Ttew 8; Caledonian Club et al. v.
Paterson et al,, Bulletin 269, Item 12.

Aluhougn the respondent-licensees further contend that
taey nave invested considerable uoney in their new establishment,
such investment was necessarily made under visi tiaat they had
properlv epplied for their transfer and that sguch woula not be
set aside on appeal duly taien, as here, within the thirty-day
period fixed by the Alcoholic brvefagn Law (R. 5. 8n:1-£6). Cf.
Buwdons et als. v, Fatontown et als., supra.

_ In view of the foregoing and without need of inguiring into
additional issues ralsed by appellant, the action of tie Newark
Board, in granting the saild transfer, must be reversed.

Accordaingly, it is, on thig #0th day of Sesptewber, 1940,

ORDERED, that the action of the Newark Bourd ol Alcoholic
Beverage Cuntrol in granting a transfer of a annarv rotall consuip-
tion license from Gaetano Rispoli for 187 South Street to hdmself,
Anna Pagluca and .ary silele for 148 Lincoln Avenue in Newark, be and
1s iereby set aside; and it is further

ORDERED, that all operations under such transfer cease
forthwith. :

~ T .

3

Acting Commissioner. -
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