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Notice of Appeal

Filed April 18, 1917.

Ntw Jersey Supreme (tart

To Kalisch and Kalisch,

Attorneys for Defendant.

Sirs,—

Take notice that the plaintiff, Edward Young, a 
minor, by Marguerite Young, his next friend, ap­
peals to the Court of Errors and Appeals of the 
State of New Jersey from the whole o f the judg­
ment entered in this cause of action on the fol­
lowing grounds:

1. Because the Trial Court after requesting the 
jury to return answers to written questions em­
bracing the disputed facts in issue and the amount

ESSEX COUNTY.

10

Edward Young, by Marguerite 
Young, his next friend,

Plaintiff, Action at 
Law.vs.

Sterling Leather W orks, a 
corporation,

Defendant.

Notice of 
Appeal and 
Grounds.

20
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Notice of Appeal

jury in favor of the plaintiff directed that a ver­
dict be entered for defendant on the motion of 
defendant’s counsel, whereas said Court should 
have denied said motion and entered a general ver­
dict for said plaintiff upon said questions to and 
answers by the jury.

10 2. Because Section 2 of an Act of the Legislature
of the State of New Jersey entitled “ An Act prescrib­
ing the liability of an employer to make compen­
sation for injuries received by an employe in the 
course of employment, establishing an elective 
schedule of compensation, and regulating pro­
cedure for the determination of liability and com­
pensation thereunder,” approved April 4, 1911, 
cojnmonly known as the “ Workmen’s Compensa­
tion Act,” and the amendments thereof and sup-

2 0  plements thereto, unconstitutional as far as they 
purport to apply to a permanent injury to a minor 
employe such as sustained by said plaintiff, viz., 
the loss of an arm four to five inches below the 
shoulder, and should not have been applied by the 
trial court to defeat this action to recover, as at 
common law, as extended by section 1 of said Act, 
damages for said injury.

3Q JOHN V. LADDEY,
Attorney of Appellant.
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Petition for Next Friend

Filed July 24, 1915.

SUPREME COURT OF NEW JERSEY.

To the Honorable William S. Gummere, Chief Jus­
tice of the Supreme Court.

The petition of Edward Young humbly shows 
unto your Honor thaf he is an infant under the age 
of twenty-one years, to wit, seventeen years of age, 
and that he is advised that he has a good and just 
cause at law in this Court against the Sterling 
Leather Works, a corporation, of the State o f New 
Jersey, by reason of personal injuries which your 
petitioner sustained as the result of negligent con­
duct on part of agents of the defendant, and that 
your petitioner desires to commence an action 
against the said Sterling Leather Works in this 
Court for the recovery o f damages for such negli­
gence and injuries.

ESSEX COUNTY.

In the matter of the petition of 
Edward Young for the admission 
by order of this Court of Mar­
guerite Young as his next friend 
to prosecute an action herein at 
law,

Plaintiff,
Petition

20

10

40
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Petition for Next Friend

Your petitioner therefore humbly prays your 
Honor to permit him to institute and prosecute the 
said action by his mother, Marguerite Young, of the 
Town of Harrison, County of Hudson and State of 
JNew Jersey, as your petitioner’s next friend.

v EDWARD YOUNG:

I hereby consent and agree that the above named 
Edward Young be at liberty to institute and prose- 
cute an action in the Supreme Court of New Jersey 
against the Sterling Leather Works, a corporation
by me as his next friend according to the above 
petition.

MARGUERITE YOUNG. 

Dated, April 22, A. D. 1915
20

State of New  Jersey,
County of Essex.

John V. Laddey, of full age, being duly sworn 
upon his oath according to law deposes and says 
that on the 22d day of April, A. D. nineteen hun­
dred and fifteen, he saw Edward Young and Mar- 

30 guerite Young named respectively in the foregoing 
' petition and consent, sign the same.

JOHN V. LADDEY.

Sworn to and subscribed before 
me, this 22d day of April, 1915.

MEYER RASHKES,
A Master in Chancery 

40 of New Jersey.

I
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Order Appointing Next Friend
Filed July 24, 1915.

SUPREME COURT OF NEW JERSEY. 

ESSEX COUNTY.

guerite Young as his next friend f  ~ , 
to prosecute an action herein at ( anointing

it appearing upon reading the petition of Edward 
Young that the said Edward Young is advised that 
he has a good cause of action against the Sterling 
Leather Works, a corporation, and is an infant 
under the age of twenty-one years, to wit, 17 years 
of age.

It is thereupon on this nineteenth day of June, 
A. D. Nineteen Hundred and Fifteen, ordered that 
Marguerite Young be admitted to institute and pro­
secute the said cause of action for the said Edward 
Young in the aforesaid Court, against the said Ster­
ling Leather Works, a corporation, as the next 
friend of the said Edward Young.

In the matter of the petition of 
Edward Young for the admission 
by order of this Court of Mar- 10

Plaintiffs
next friend 
to prosecute 
action.

20

WM. S. GUMMERE, C. J.
On motion of

JOHN V. LADDEY,
Plaintiff’s Attorney. 40
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Summons 
Filed July 27, 1915.

THE STATE OF NEW JERSEY
10

To Sterling Leather Works, a corporation:

You are summoned to answer the annexed com­
plaint of Edward Young, by Marguerite Young, his 

next friend, in an action at law 
[Seal of the in the Supreme Court.

Supreme Court]
And Take Notice, that unless 

you file your answer to said com- 
20 plaint with the Clerk of the Supreme Court, at 

Trenton, within twenty days after service upon you 
of this writ and the annexed complaint, the plain­
tiff may proceed in the suit and judgment may be 
entered against you.

Witness, W illiam S. Gummere, Chief Justice of 
the Supreme Court, at Trenton, this 24th day of 
July, A. D. 1915.

30 WM. C. GEBHARDT,
/  Clerk.

J. Hansbuhy Callaghan 

John V. Laddey

Attorneys.
;

40



Complaint 
Filed July 27, 1915.

NEW JERSEY SUPREME COURT. 

ESSEX COUNTY.

Edward Y oung, by MargueriteV 
Young, bis next friend, I

Plaintiff,!
vg I Action at Law.

(  Complaint.
Sterling Leather W orks, a cor-l 

poration, I
Defendant.]

Plaintiff, residing at No. 33i/ 2 Mulock Place in 20 
the Town of Harrison, County of Hudson and State 
of New Jersey, says' that:

1. He prosecutes this action by Marguerite 
Young, who is admitted by order of this court to 
prosecute the same as the next friend of the said 
Edward Young, he being an infant under the age 
of 2 1  years.

2. That on or about January 28th, A. D. 1913, 30
plaintiff entered into the employ of the defendant,'
the Sterling Leather Works, a corporation of the 
State of New Jersey, doing a fancy leather business 
with its principal office at No. 329 Frelinghuysen 
Avenue, in the City of Newark, County of Essex 
and State of New Jersey, as a laborer.

3. That thereafter on or about July 29th, A. D.
1914, plaintiff sustained personal injuries as a result 4 0
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Complaint

of “ an accident arising out of and in the course of 
his -employment” by the defendant, of which the 
actual or lawfully imputed negligence of the de­
fendant was the natural and proximate cause, and 
to which the plaintiff in no way contributed; said 
negligence of said defendant occurring while Eu- 

10 gene Schwarzwaelder, a vice-principal of the de­
fendant corporation, and the plaintiff were together 
working with, on, or about a leather splitting ma­
chine and through the plaintiff, an immature and 
inexperienced boy of sixteen years of age, being 
directed by the said vice-principal to then clean the 
said leather splitting machine, notwithstanding 
that said machine was then in rapid motion and 
notwithstanding that it was the duty of said vice- 

2 0  principal to know that under the condition said 
machine could not be cleaned without subjecting 
the life, limb, and health of plaintiff to extreme 
peril and extraordinary danger, and as a result of 
which the plaintiff received injuries to his left hand 
and arm which necessitated the amputation of said 
hand and a portion of said arm, and divers other in­
juries to his body, and became sick, sore, lame and 
permanently disabled.

30
Plaintiff demands against defendant $25,000. 

damages for said injuries.

40

J. HANSBURY CALLAGHAN,

JOHN Y. LADDEY,

Attorney» for Plaintiff.



9

Notice to Strike Out Summons and Complaint 
Filed August 14,1915.

NEW JERSEY SUPREME COURT OF ESSEX

To John V. Laddey and J. Hansbury Callaghan,

Attorneys of plaintiff.

TAKE NOTICE that we shall apply to Chief Jus­
tice William S. Gummere on Saturday, Sept. 25,
1915, at 10 A. M., or as soon thereafter as counsel 
may be heard, at the Court House in Newark, New 
Jersey, to strike out the summons and complaint 30 
filed in the above-stated cause, for the following 
reasons:

1. That the above action is an action at law, 
whereas the, circumstances and facts on which this 
action is based gives rise only to a suit under Sec­
tion II of the Employers’ Liability Act of New Jer­
sey, entitled, “An Act prescribing the liability of 
an employer to make compensation for injuries re- 40

COUNTY.

P la in tiff J  A ction  at Law.

», a cor-1 $tri]ce Qu,t

Notice of 
Motion to

10

20
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Notice to Strike Out Summons and Complaint

ceived by an employee in the course of employment, 
establishing an elective schedule for compensation 
and regulating procedure for the determination of 
liability and compensation thereunder,” approved 
April 4, 1911, and the supplements thereto and 
amendments thereof.

^  2. That the complaint filed in the above-stated
cause does not allege a cause of action.

KALISCH & KALISCH, 

Attorneys of Plaintiff.

20

30

40

I
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Order on Motion to Dismiss Complaint 
Filed February 8 , 1916. v

SUPREME COURT OF NEW JERSEY. 
ESSEX COUNTY.

E dward Y oung, by Marguerite 1 
Young, his next friend, [ Action at Law,

Plaintiff,( Order on Mo- 
vs. /  tion to Dismiss 10

Sterling Leather W orks, V C om p la in t .

Defendant. I

A motion having been made herein by Kalisch 
and Kalisch, attorneys for the above-named defend­
ant, to dismiss the complaint filed in this action, 
and the matter having been heard and considered,

It is, on February 4th, A. D. 1916, ordered that 20 
the said motion be and the same hereby is dis­
missed ; costs thereon to await the outcome and to 
be taxed in favor of plaintiff if he be successful.

It is further ordered that the said defendant file 
its answer to said complaint within twenty days 
from the date hereof.

Let this order be entered in the minutes.
WM. S. GUMMERE, C. J. 30

Actually entered.......................... , A. D., 1916, on
motion of

JOHN V. LADDEY,
J. HANSBURY CALLAGHAN,

Plaintiff’s Attorneys.
We hereby consent to the form of the above order 

and to its entry.
KALISCH & KALISCH,

Attorneys for Defendant. 40
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Answer

Filed January 18, 1916.

NEW JERSEY SUPREME COURT. 
ESSEX COUNTY.

10
Edward Young, by, next fried,

Plaintiff,

vs.

Sterling Leather W orks, a cor-* 
poration,

Defendant.

Action at Law 
Answer.

20 Defendant, a corporation of New Jersey answer­
ing the Complaint filed in the above action, says 
that:

1. It admits Paragraphs 1 and 2 of the Com­
plaint.

2. It does not answer as to whether the injuries 
complained of in paragraph 3 of the complaint 
were received in an accident arising out of or in 
the course of plaintiff’s employment because such

30 allegation is immaterial, but it denies the balance 
of paragraph 3 of the complaint.

And as a special defense defendant maintains 
that the plaintiff was guilty of contributory negli­
gence and assumed the risk of injuries by care­
lessly, negligently and improperly placing himself 
near a moving machine, the danger of which action 
was obvious.

And for a further special defense to the mainten- 
40 ance of the above action, defendant sets up as a
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Answer

bar to the same, the fact that the plaintiff by next 
friend has another action pending, in the Common 
Pleas Court of Essex County, against the above 
mentioned defendant, for the same injuries as are 
set forth in the Complaint filed in this cause, which 
action in the Common Pleas Court of Essex County 
was brought under the Workmen’s Compensation 
Act of the State of New Jersey, approved April 4th, JQ 
1911, and the Supplements thereto and the Amend­
ments thereof.

NOTICE.
The defendant will move at the time o f trial to 

strike out the summons and complaint for the fol­
lowing reasons:

(a) That the above action is an action at law, 
whereas the circumstances and facts on which this 
action is based gives rise only to a suit under Sec- 20 
tion II. of the Employer’s Liability Act of New Jer­
sey entitled, “An act prescribing the liability of an 
employer to make compensation for injuries re­
ceived by an employe in the course of employ­
ment, establishing an accurate schedule for com­
pensation and regulating procedure for the de­
termination of liability and compensation there­
under,”  approved April 4, 1911, and the supple­
ments thereto and amendments thereof.

(b) That the complaints filed in the above stated 
cause does not allege a cause of action.

KALISCH & KALISCH,
Attorney for Defendant.

Consent is hereby given to the filing of the within 
answer as of time.

JOHN V. LADDEY,
Attorney of Plaintiff.

January 17, 1916. 40
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Substitution of Attorney 
Filed February 8 , 1916.

10

NEW JERSEY SUPREME COURT. 
ESSEX COUNTY.

20

Edward Y oung, by next friend,
Plaintiff,

vs.

Sterling Leather W orks, a cor-| 
poration,

Defendant.

Action at Law. 
Substitution 
of Attorney by 
Stipulation

It is hereby stipulated and agreed by and be­
tween John V. Laddey and J. Hansbury Callaghan 
named as plaintiff’s attorneys of record in the 

r above entitled cause that the said J. Hansbury 
Callaghan shall and he does hereby withdraw as 
an attorney of record for said plaintiff and that 
the said John Y. Laddey shall continue from hence- 

30 forth in said action as the sole attorney of record 
for said plaintiff.

Dated February 4, A. D. 1916.

JOHN V. LADDEY,

J. HANSRURY CALLAGHAN.
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Notice Addressed to Answer 
Filed February 10, 1916.

NEW JERSEY SUPREME COURT. 
ESSEX COUNTY.

E dward Y oung, by next friend, \

Plaintiff,)
vg [ Action at Law. 10

> Notice of Mo-
Sterling Leather W orks, a cor-( tion

P°ration> \ to the Answer.
Defendant.I

To Kalisch & Kalisch, attorneys for the above 
named defendant,

Take notice that on February 14th, A. D. 1916, 
at 1 0  o’clock in the forenoon or as soon thereafter 2 0  

as counsel can be heard, a motion will be made 
on behalf of the above named plaintiff to his Honor 
William S. Gummerey, Chief Justice, at the Court 
House, Newark, New Jersey, for an order striking 
out the fourth paragraph, constituting the second 
special defense, of the answer on the grounds that 
it is a plea to the jurisdiction of the court and or 
a plea in abatement and as such is not only waived 
by defendant pleading in bar to the merits, but is ^ 0  

abolished and not permissible under rule 38 of 
chapter 231 of the Session Laws of 1912 entitled 
“ A Supplement to an Act entitled ‘An act to regu­
late the practice of courts of law (Revision of 
1903)’ ” or rule 56 of Rules of the Supreme Court 
as promulgated June Term, 1913.

JOHN V. LADDEY,
Attorney for Plaintiff. ¿ q
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Order Striking Out Portion of Answer 
Filed Fèbruary 24, 1916.

NEW JERSEY SUPREME COURT. 
ESSEX COUNTY.

Edward Y oung,, by next friend,
Plaintif, aw.

vs. Order Striking

20

30

Sterling Leather W orks, a cor-; Out Portion

A motion having been made herein by J. Hans- 
bury Callaghan of counsel with the above named 
plaintiff, in the presence of Isadore Kalisch, of 
counsel with the above named defendant, to strike 
out that portion of the answer filed by the defen­
dant herein which reads as follows :

“ And for a further special defense to the 
maintenance of the above action defendant sets 
up as a bar to the same the fact that the plain­
tiff by next friend has another action pending, 
in the Common Pleas Court of Essex County, 
against the above mentioned defendant, for the 
same injuries as are set forth in the complaint 
filed in this cause, which action in the Com­
mon Pleas Court of Essex County was brought 
under the Workmen’s Compensation Act of the 
State of New Jersey, approved April 4th, 1914, 
and the Supplements thereto and the Amend­
ments thereof”

poration,
Defendant.

(
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Order Striking Out Portion of Answer

on said motion and the matters raised by them 
considered, and the Court having considered the 
same:

It is on February 19th, A. D. 1916, ordered that 
the said portion of said answer be and the same 
is hereby stricken out with costs to the plaintiff to 
be taxed. ^

Let this order be entered in the minutes.

WM. S. GUMMERE, C. J. 
Actually entered February 24th, A. D. 1916.

On mption of

JOHN V. LADDEY,
20Plaintiff’s Attorney.

30

40
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Reply
Filed February 25, 1916.

1 0  NEW JERSEY SUPREME COURT.
ESSEX COUNTY.

Edward Y oung, by next friend, \
Plaintiff A

vs. f
Sterling Leather W orks, a cor-/

poration, V 
?0 1Defendant.

Action at Law. 
Reply.

Plaintiff denies every allegation in the answer.

JOHN V. LADDEY, 

Attorney for Plaintiff.

30

40
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Postea
Filed April 5,1917.

NEW JERSEY SUPREME COURT. 
ESSEX COUNTY.

E d w a r d  Y o u n g , by Marguerite'
Young, his next friend,

Plaintiff,

vs- 1 / Postea.
S t e r l in g  L e a t h e r  W o ü k s , a  c o r ­

p o r a t io n ,

Defendant.

10

This case was tried before Judge Nelson Y. Dun- 
gan with a jury at the Essex Circuit on March 13, 
14 and 15, 1917.

20

Application having been made at the opening of 
this case to strike out the plaintiff’s complaint on 
the ground that the plaintiff’s action should have 
been under Section II of the Workmen’s Compen­
sation Act, and that no cause of action appears in 
the complaint.

And it appearing that motion was made before 
trial to strike out said complaint, and that such 
motion was denied and suggestion then made that 
the case should be tried and the verdict of the jury 
should be received upon the questions of fact in­
volved (96 Atl 1016).

Therefore written questions were submitted to 
the jury to which answers in writing were returned, 
which questions and answers are as follows : 40
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Postea

Question No. 1: Do you find the defendant,
Sterling Leather Works, guilty of negligence? 
Answer: Yes.

Question No. 2: Was there any wilful negli­
gence on the part of Edward Young, the plain­
tiff, which contributed to his injury ? Answer:

10 No-
Question No. 3: If your answer to Question

No. 1 be “Yes” and to Question No. 2 be “ No,”  
what damages do you award as compensation 
to the plaintiff? Answer: Two thousand dol­
lars ($2 ,0 0 0 .0 0 ).

If your answers to Question No. 1 be “ No” 
or, if your answer to Question No. 2 be “Yes,” 

20 Question No. 3 should not be answered.

And it appearing by the evidence that the con­
tract of hiring was made after the Workmen’s 
Compensation Act became effective, and there be­
ing no evidence that the parent or guardian of the 
plaintiff, a minor, had given to the defendant, or 
that the defendant had given to the said parent or 
guardian, notice that the provisions of Section IT 
of said act were not intended to apply, the Court 

30 decides as a matter of law that the said Workmen’s 
Compensation Act is constitutional as to minors, 
and that the plaintiff’s action for the negligence of 
the defendant is improperly brought, and directs 
that a general verdict in favor of the defendant he 
entered.

NELSON Y. DUNGAN,
Circuit Court Judge.

40



21

Rule for Judgment.
Filed April 5, 1917.

NEW JERSEY SUPREME COURT. 
ESSEX COUNTY.

Sterling Leather W orks, V
a d s  /  Rule for IQ

DS* ( Judgment.
Edward Y oung, by Marguerite! A ction  at Law.

Young, his next friend, j R°s êa-

It is ordered that judgment be and hereby is 
entered in favor of defendant and against the 
plaintiff, the costs to be taxed nisi.

Entered April 5, 1917.
On motion of

KALISCH & KALISCH,

Attorneys.

30

40
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Judgment
Filed April 5,1917.

NEW JERSEY SUPREME COURT. 
ESSEX COUNTY.

Whereupon it is adjudged that the complaint of 
the plaintiff be dismissed and that the defendant re­
cover of the plaintiff its costs, which are taxed at
$........ ....................

Judgment entered April 5, 1917.

Action at Law. 
J udgment.

WILLIAM S. GUMMERE, C. J.

30

40
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Stipulation in Lieu of Testimony

COURT OF ERRORS AND APPEALS.

Edward Y oung, by Marguerite \
Y oung, his next friend, I

Plaintiff,1 Action at Law 10
yS \ On Appeal.

(Stipulation as 
to Testimony.

.

It is stipulated by agreement of the parties, in 
lieu of the record of the testimony, that the follow­
ing matters are alone germane to the question in 2 0  

issue, for the reason that this appeal presents the 
single legal question as to whether the plaintiff is 
or is not bound by the provisions of Section II. of 
the Workmen’s Compensation Act:

That the contract of employment was made with 
the defendant by Edward Young, the plaintiff, 
while at the age of fifteen years, after the Work­
men s Compensation Act became effective; that no 
notice was given to or by the plaintiff or by or to 
the parent or guardian of the plaintiff to the effect 
that the provisions of Section II. of the said Act 
were not intended to apply, and that the plaintiff’s 
only parent, his mother, with whom he lived, knew 
of his working at the defendant’s Leather Manu- 
acturmg Plant; that she saw some of his pay en­

velopes and that she saw him at the said Plant on 
one or two occasions; that the said Plaintiff was 
injured at the age of sixteen years in an accident
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arising out of and in the course of the said employ­
ment by the defendant, which accident was caused 
by the negligence of the defendant in the absence 
of wilful negligence on the part of the plaintiff, and 
which accident consisted of his left hand and arm 
being caught in a wheei upon which revolved a cir­
cular leather splitting knife, as a result of which 
accident it became necessary to amputate the 
plaintiff’s left hand and his left arm at a point four 

10 or five inches below the shoulder.

JOHN V. LADDEY,
Attorney for Plantiff-Appellant.

KALISCH & KALISCH, 
Attorneys for Defendant-Appellee.

20

30

40
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3ns rg CÜourt of lErrora 
anò Appeals

E dward Y o u n g , by M arguerite  
Y oung , his next friend,

P lain tiff-A ppellant, 

vs.

S terling  L e a th er  W orks, a 
Corporation,

D efendan t-A  ppellee.

B R IE F  FOR P L A IN T IF F -A P P E L L A N T .

I.

S T A T E M E N T  OF T H E  CASE.

This is an appeal from a decision of the Supreme 
Court that an action for negligence, instituted therein 
by a minor plaintiff-employee to recover damages for 
injuries sustained by him as the result of an accident 
arising out of and in the course of his employment, 
which accident was caused by the negligence of the 
defendant-employer, was improperly brought.

On J u ly  29th, A . D . 1914, Edw ard  Young , the 
p la in t iff, then 16 years o f age, who had prev iously  
engaged himself in  the service o f the defendant in  the 
C ity  o f Newark, S tate  o f New Jersey, met w ith said 
accident caused by the negligence o f the defendant in 
the absence o f w illfu l negligence on the p a r t  o f the

A ction  at Law. 
On Appeal from  
Suprem e Court.
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p la in t iff ,  whereby p la in t if f  was in ju red , as a resu lt o f 
which i t  became necessary to am putate his le f t  arm  at 
a po in t 4 o r  5 inches below the shoulder.

A t  the conclusion o f the t r ia l  in  the Supreme C o u rt 
w ritten  questions were subm itted b y  the T r ia l  Judge  
to  the J u ry ,  who answering same in  w r it in g , found 
defendant g u ilty  o f negligence, p la in t if f  to  be free from  
w illfu l negligence and awarded damages to the p la in t if f  
in  the sum o f $2,000.

W hereupon  the T r ia l  C o u rt, find ing  th a t the con­
t r a c t  o f h ir in g  was made a fte r the W orkm en ’s Com pen­
sation  A c t  became effective and th a t there was no evi­
dence th a t the pa ren t or gua rd ian  o f the m ino r p la in t if f  
had g iven to the defendant o r  th a t the defendant had 
given to the said pa ren t or gua rd ian  notice  th a t the 
p rov is ions o f Section  I I  o f said A c t  were no t intended 
to  a p p ly , decided as a m atte r o f law  th a t the said 
W o rkm en ’s Com pensation A c t  is con s titu t iona l as to 
m inors and th a t the p la in t if f ’ s action  fo r  the negligence 
o f the defendant was im p rop e rly  b rough t and d irected 
th a t a general ve rd ic t in  fa vo r o f defendant be entered 
and a cco rd in g ly  a judgm ent d ism iss ing  the com p la in t 
o f the p la in t if f  was entered in  the Supreme C ou rt.

I I .

S P E C I F I C A T I O N  O F  G R O U N D S  O F  A P P E A L .

T h is  appea l is taken from  said decision and judgm ent 
o f the Supreme C o u rt on the g round  th a t sa id  decision 
and judgm ent are erroneous in  p o in t o f law , because 
P a ra g ra p h  9 o f Section  I I  o f sa id W orkm en ’s Com ­
pensation A c t  is, as to  m inqrs, u n constitu tiona l, and 
th a t even if , as to  m inors, i t  is va lid  leg is la tion , the 
agreement, thereby presumed, m ay be disaffirmed by  
the m inor p a r ty  thereto .
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III.

B R I E F  O F  T H E  A R G U M E N T .

P O I N T  I.

T H E  A C T  A N D  T H E  D E C I S I O N S  T H E R E O N ,  

A P P R O X I M A T I N G  T H E  Q U E S T I O N  I N  I S S U E .

W h ile  the W orkm en ’s Com pensation A c t  embodies a 
wise pub lic  p o lic y  tra n s fe rr in g  the burden o f in d u s tr ia l 
accidents from  the shoulders o f the weak and poo r to  
the in d u s try  itse lf, which is able to insure  its e lf  aga in st 
loss occasioned thereby, and while the act in  its  broad, 
genera l and beneficent terms has been declared con­
s t itu t io n a l b y  th is  C o u rt in

Sexton v. N ew ark  D is t r ic t  T e leg raph  Co., 84 
N . J .  L .  85, affirmed by  th is  C o u rt, 86 N . J .  L .  
701,

nevertheless we contend th a t P a ra g ra p h  9 o f Section  
I I  o f sa id  A c t  does no t p ro p e r ly  b ind  a m inor employee^ 
and th a t i t  has no t been held to b ind  him  by  any decision 
o f the Supreme C o u rt o r o f th is  C ou rt.

In  the Sexton case above c ited  i t  was contended th a t 
the A c t  was vo id  because o f the p rov is ion  o f P a ra g ra p h  
9 tha t
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“ In  the employment o f m inors Section I I  shall 
be presumed to ap p ly  unless the notice be given by 
or to the parent or guard ian o f the m inor,”

as to which the Supreme C ou rt s a id :

“ W e la y  out o f view the fac t th a t th is objection 
is now raised fo r the firs t time. I t  was not sug­
gested in  the pleadings nor a t the tr ia l.  W e  th ink  
the objection is not entitled to consideration in 
th is case fo r th is reason: The decedent (Sexton) 
was not a m inor; he was 34 years old a t the time 
o f his death. This prosecutor is therefore not 
deprived o f any constitu tiona l righ ts  by  the ju d g ­
ment in  favor of this defendant even assuming 
(which we do not adm it) tha t i f  the decedent had 
been a m inor the judgm ent would have v io lated the 
p rosecutor’s constitu tiona l r igh ts .”

In  H oey  v. Superio r L a u n d ry  Co., 85 N . J .  L .  119, 
in  the Supreme Court, the m inor employee sought com­
pensation under Section I I  o f the A c t. The employer 
resisted payment o f the compensation on several 
grounds, inc lud ing  the ground tha t a m inor’s contracts 
being voidable so much o f the A c t, Section II , as p re­
sumes in  the case o f a m inor tha t the parties have 
accepted the provisions o f Section I I  is unconstitu ­
tiona l, as to which Ju stice  Bergen, fo r the Cou rt, wrote :

“ There is no basis in  law  fo r the contention 
thus set up, fo r the on ly person who could take 
advantage of the la ck  o f power to make such a con­
tra c t would be the in fan t * * * .”  “  ‘ In ­
fancy  is a personal p riv ilege o f which no one can 
take advantage hu t the in fan t himself, and there­
fore a lthough the con tract o f the in fan t be vo id­
able, it  sha ll b ind the person o f fu ll age.’ I t  is
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therefore unnecessary to inquire how fa r  the in fan t 
could bind himself by such a con tract as the case 
discloses. I t  is very clear tha t the other p a r ty  is 
bound.”

In  the case at bar, on a motion to str ike  out the 
com pla int on the ground tha t the p la in t if f ’s on ly  rem­
edy was under the act,

Y oung  v. S te rlin g  Lea ther W orks, 96 A t l.  Ren  
1016,

the question was considered to  be one o f doubt.

In  H etze l v. W asson P iston  R in g  Co., 98 A t l.  
306,

the m inor p la in t if f  succeeded in  susta in ing  an action  
to r  recovery o f damages as on the negligence o f his 
employer, a fte r the A c t  became effective, because i t  was 
found on the facts tha t he was 13 years o f age and 
tha t his employer had v io lated Chap ter 64 o f the Law s 
o f 1904, page 152, fo rb idd ing  employment o f m inors 
under the age o f 14 years, and therefore there was no
legal con tra c t o f employment to which the A c t  could 
be applied.

In  T ro th  v. M il lv il le  B o tt le  W orks, 98 A t l  Reu  
435,

the employer appealed to th is C ou rt from  an award o f 
compensation aga inst him under the A c t ,  which had 
een affirmed by the Supreme Court. One question 

raised by it  on the appeal was tha t it  had given notice 
to the m inor p la in t if f  and his parent o f its  refusa l to 
accept the provis ions o f the A c t. T h is  C ou rt concurred 
m  the conclusion o f the Supreme Cou rt tha t such notice 
had not been given. T h is  case has no bearing what­
ever on the case a t ba r because, as was decided in  Hoey



6

v. S u p e rio r L a u n d ry  Co. ante, the p o in t o f in fan cy , 
now made on beha lf o f the appe llan t, cou ld  on ly  be 
ra ised b y  the m ino r himself.

In  B ro s t  v. W h it a l l T a tu m  Co., 99 A t l .  315,

a m inor employee sued his em ployer a t common law  to 
recover damages fo r the la t te r ’ s negligence and had been 
non-su ited a t the t r ia l,  which non-su it, affirmed b y  the 
Supreme C o u rt, was based on the theory  th a t the m inor 
p la in t if f  was bound by  the A c t .  T h is  C o u rt found th a t 
he was no t bound b y  Section  II because the em ployer 
had  b rough t home a notice  th a t i t  d id  no t in tend to be 
bound by  Section  II o f the A c t .  T h is  case has no 
bearing  on the case a t bar, and the language o f Chan ­
ce llo r W a lk e r  in  w r it in g  the op in ion,

“ T he  co n tra c t o f h ir in g  was made a fte r the 
W orkm en ’s Com pensation A c t  went in to  effect, 
and therefore com pensation would be recoverable 
under i t  unless there was, as p a r t  o f the con tra c t, 
an express statement in  w r it in g  p r io r  to  the acc i­
dent, e ither in  the con tra c t its e lf  o r b y  w ritten  
notice from  e ither p a r ty  to the other th a t the 
p rov is ions o f Section  I I  o f the A c t  were no t in ­
tended to  app ly . T he  p la in t if f  be ing a m inor, the 
notice  would have to  be g iven by  o r  to his p a ren t 
o r guard ian , fa the r in  th is  case (P .  L .  1911, pp. 
136 -137), and the case on th is  phase tu rn s upon 
the question o f no tice ”

is o f course to  be read in  the lig h t  o f the facts w ith  
reference to  which i t  was w ritten  and in  re la t ion  to  the 
lega l contentions then urged upon and in  the m ind o f 
the C ou rt. I t  is o f course not d ispositive  o f a ques­
t io n  now ra ised in  th is  case, i. e., th a t the A c t  does not
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b ind  a m ino r th a t was no t there presented.

In  a ll o f the fo rego ing  cases the m ino r employee was 
successfu l w ithou t u rg in g  the contention  now presented 
on th is  appeal* and acco rd in g ly  those cases do not fo re­
close th a t contention.

O u r ob jections to  the A c t  are  therefore confined to 
th is  specific po in t, th a t the A c t  does no t b ind the 
m ino r employee p la in t iff-a p p e lla n t, and do not embody 
a request fo r  an adverse ru lin g  on the A c t  in  its  gen­
e ra l p rov is ions.

T h is  contention  is m ere ly aimed at the defect in  the 
p rov is ions o f the A c t  as to  m ino rs; i t  does no t a tta ck  
the A c t  as a whole, and the defect can be eas ily  remedied 
b y  an A c t  o f the Leg is la tu re .

P O I N T  II .

A  M I N O R  E M P L O Y E E  IS  D E N I E D  B Y  T H E  
A C T  T H E  A L T E R N A T I V E  T H A T  IS  E X T E N D ­
E D  T O  A N  A D U L T  E M P L O Y E E ,  A N D  S U C H  
D E N I A L  IS  A  D E N I A L  T O  A  M I N O R  O F  T H E  
E Q U A L  P R O T E C T I O N  O F  T H E  L A W S ,  A N D  IS  
T H E R E F O R E  U N C O N S T I T U T I O N A L .

The  A c t  contain^ the fo llow ing  language in  P a ra ­
g rap h  9, Section  I I :

“ In  the employment o f m inors Section  I I  sha ll 
be presumed to a p p ly  unless the no tice  be given 
by o r to the pa ren t o r gua rd ian  of the m ino r.”
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W e contend th a t i t  is c lea r from  th is  language th a t 
the A c t  denies to  a m inor even th a t measure o f p ro te c­
t io n  th a t i t  extends to an adu lt. T he  adu lt m ay elect 
as to  whether he w ill w o rk  under the p rov is ions o f 
Section  I  o r Section  I I  of the A c t .  I f  the words o f the 
A c t  are g iven effect the m inor is bound by  Section  I I  
th rough  no e lection o r other ac t o r fa u lt  o f h is own i f  
his p a ren t o r guard ian , who are exclus ive ly  en titled  to 
give notice  th a t the p rov is ions o f Section  I I  sha ll not 
a p p ly , designedly and w ithou t rega rd  to  the m ino r ’ s 
in te rest fa il to  give th a t notice o r are igno ran t, in d iffe r­
ent o r venal. The  pa ren t o r gua rd ian  is f in an c ia lly  
in terested on ly  d u r in g  the m in o r ity  o f the m inor. The  
A c t  p laces no ob lig a t ion  upon the pa ren t or guard ian , 
n o r is the stew ardsh ip  th ru s t upon them b y  i t  sub ject 
to  any superv ision , accoun ting  or l ia b il it y .  The  g u a r­
d ian  who in  o ther a ffa irs  is pe rm itted  by  law  to b ind 
an in fan t is on ly  pe rm itted  to do so upon a determ ina­
tion  b y  the C ou rt, before o r .a fte r the act which binds 
the in fan t, th a t th a t ac t is fo r  the in fa n t ’s benefit. 
Fu rthe rm ore , a gua rd ian  p ro p e r ly  constitu ted  is 
u sua lly  under bond and is a lways lia b le  fo r  im prope r 
adm in is tra tion  o f h is tru s t. On the other hand, the 
pa ren t o r gua rd ian  re fe rred  to  in  the W orkm en ’ s Com ­
pensation  A c t  is sub ject to no review i f  it  is held th a t 
the m inor is bound b y  fa ilu re  to  give notice  and he is 
no t liab le  to  the m inor. W h a t  p r in c ip le  waives aside 
the life - long  in ju r y  which the m ino r must pe rsona lly  
bear when deprived o f  a lim b, as was the m inor p la in t if f  
in  th is  case? I t  is a m a tte r o f p ub lic  p o lic y  th a t his 
r ig h t  to elect h is redress be a t least as b road  as the 
r ig h t  in  th a t rega rd  conferred upon the adu lt.

The  14th  Amendment o f the C on stitu tio n  o f the 
U n ite d  S tates provides tha t

“ N o  S ta te  sha ll * * * deny to any person
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w ith in  its  ju r is d ic t io n  the equal p ro tection , o f the 
laws * * * .”

A n d  the C on s titu t io n  o f N ew  J e r s e y , 'A r t ic le  IV , Sec­
t io n  V I I ,  P a ra g ra p h  4, provides th a t

/ “ N o  general law  sha ll embrace any p ro v is io n  o f 
a p r iva te , specia l o r lo ca l cha rac te r

A r t ic le  I, P a ra g ra p h  1 o f the C on stitu tio n  o f New 
Je rse y  p rov ides:

“ A l l  men are b y  natu re  free and independent, 
and have ce rta in  n a tu ra l and unalienab le  r igh ts , 

* am ong which are those o f e n jo y in g  and defending 
life  and lib e rty , a cqu ir ing , possessing and p ro te c t­
in g  p ro p e r ty  and o f p u rsu ing  and ob ta in ing  sa fe ty  
and happ iness.”

The  W o rkm en ’s Com pensation A c t ,  S e c t io n 'l l ,  P a ra ­
g rap h  9, v io lates, as to m inors, both  o f these con stitu ­
t io n a l p rov is ions. E q u a l p ro te ct ion  o f the laws in  the 
case o f a m inor because of his im m a tu r ity  and inex­
perience requires th a t g rea ter safeguards be p rov ided  
to  insure the p rese rva tion  o f his r ig h ts  than  are p ro ­
vided fo r  the p rese rva tion  o f the r ig h ts  o f an adu lt, not- 
in  order th a t he sha ll have g rea ter p ro te ct ion  than  the 
adu lt bu t in  o rder th a t h is r ig h ts  and the1 r ig h ts  o f an 
adu lt m ay be m a in ta ined on the same plane. The  adu lt 
m ay elect under Section  I I ,  P a ra g ra p h  9, o f the A c t ;  
the m inor m ay not.

“ The  r ig h t  to lab o r w ith  equal o p p o rtu n ity  to pursue 
redress fo r  in ju r y  is one o f the p riv ileges o r imm unities 
o f c it izen sh ip ; is one o f the f irs t and h ighest o f a ll c iv il 
r ig h ts , and any re s tr ic t io n s  th a t d iscrim ina te  aga in st 
persons o r classes are inadm issable .”
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Coo ley P r in c ip le s  o f C o n s titu t io n a l Law , p. 255.
P a ra g ra p h  9, Section  I I ,  o f the A c t ,  embodies a spe­

c ia l p ro v is ion  which is as to  m inors an unreasonable, 
im p rope r and un ju stif iab le  d is t in c t io n  and d isc r im in a ­
tion  between persons of the same class, i. e., employees; 
i t  makes exceptions, as to  persons fa llin g  w ith in  the 
ope ra tion  o f the law.

8 Cyc . 1051.

I t  is  class leg is la tion  because it  does no t operate 
a like  ( i.  e., w ith  a persona l r ig h t  to e lect) upon a ll who 
la b o r where lik e  cond itions exist.

8 C yc . 1053.

P O I N T  I I I .

S U C H  D E N I A L  IS  A  D E N I A L  O F  A  P R O P E R T Y  
R I G H T  A N D  A  R I G H T  O F  L I B E R T Y ,  A N D  IS  
U N C O N S T I T U T I O N A L .

T he  14th  Amendment o f the C on stitu tio n  o f the 
U n ite d  S ta tes fu rth e r provides tha t

“ * * * n o r shaJi any  S ta te  deprive any
person o f life , l ib e r ty  o r p ro p e rty  w ithou t due 
process o f law  * *

On th is  theo ry  the New  Y o r k  A c t  was declared un­
con s titu t io n a l in  its  m ain feature  in  the case o f

Ives v. South  B u ffa lo  R a ilw a y  Co., 201 N . Y .  
271 ; 94 N . E .  Rep . 431.

L ib e r ty  has been defined as

“ The  r ig h t  o f one to  use h is facu ltie s in  a ll law ­
fu l ways, to  live  and w ork where he w ill, to  earn 
h is live lihood  'in  any  law fu l ca llin g  and to  pursue 
any law fu l trade  o r avocation .”

M a tte r  o f  Jacobs, 98 N . Y .  106 ; 50 Am . Rep. 
636.
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T h e  r ig h t  o f p ro p e rty  has been defined as

“ The  r ig h t  to  acquire, possess and en jo y  it  in  
any  w ay consistent w ith  the equal r ig h ts  o f others 
and the ju s t  exactions and demands o f the S ta te .”

B e r th o lf  v , O ’R e illy ,  75 N . Y .  515 ; 30 Am . 
R ep . 323.

“ I f  any  question o f fa c t o r l ia b i l i t y  be con­
c lu s ive ly  presumed aga in st h im  th is is  n o t due 
process o f law .”

Z ieg le r v. S. & N .- A labam a  R a ilw a y  Co., 58 
A la .  594.

A  m ino r deprived o f the r ig h t  to  use h is facu ltie s  as 
above requ ired is deprived o f the r ig h t  to  acqu ire  as 
o the r men no rm a lly  and p h y s ic a lly  equipped can 
acqu ire  and to possess and en joy  p ro p e r ty  as stated 
above, and when the d u ty  o f accepting , no t damages 
awarded by  a ju r y  upon a hearing  o f the fac ts , bu t 
com pensation is presumed to have been accepted b y  
h im  w ithou t g iv in g  him  a persona l r ig h t to  elect, he is 
deprived by  the S ta te  o f his lib e r ty  and^property w ith ­
ou t due process o f law.

P O I N T  IY .

S U C H  D E N I A L  C A N N O T  B E  J U S T I F I E D  A S  
A N  E X E R C I S E  O F  P O L I C E  P O W E R  O N  A  M A T ­
T E R  O F  P U B L I C  P O L I C Y .

A s  to m inors i t  cannot be p ro p e r ly  m a in ta ined th a t 
the p rov is ions o f P a ra g ra p h  9, Section  I I  o f the A c t ,  
are  a p rope r exercise o f po lice  power on a m atte r o f 
p ub lic  p o lic y .

“ T o  ju s t i f y  the S ta te  in  in te rpo s in g  its  au tho r­
i t y  in  beha lf o f the p ub lic  i t  must appear, firs t,
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th a t the in terests o f the p ub lic  genera lly , £̂ s d is­
tingu ished from  those o f a p a r t ic u la r  class, re­
qu ire  such in terference, and, second, th a t the 
means are reasonab ly  necessary fo r  the accom­
p lishm ent o f the purpose, and not undu ly  oppres­
sive upon in d iv idua ls .”

Law to n  v. Steele, 152 U . S. 137^

“ In  order to  susta in  leg is la tion  under the po lice  
power, the C ou rts  must be able to see th a t its  
opera tion  tends in  some degree to  prevent some 
offense o r evil o r  to  preserve pub lic  health, m or­
als, sa fe ty  and welfare. I f  i t  discloses no such 
purpose bu t is c le a r ly  ca lcu la ted  to  invade the 
lib e r ty  and p ro p e rty  o f p r iv a te  citizens, i t  is 
p la in ly  the d u ty  o f the C o u rt to  declare i t  in va lid .”

P e r  Ju s t ice  W e rne r in  Ives vs. Sou th  B u ffa lo  
R a ilw a y  Co., ante.

P O I N T  V.

T H E  T I T L E  O F  T H E  W O R K M E N ’S C O M P E N ­
S A T I O N  A C T  IS  V I O L A T I V E  O F  A R T I C L E  IV , 
S E C T I O N  V I I ,  P A R A G R A P H  4, O F  T H E  C O N S T I ­
T U T I O N  O F  N E W  J E R S E Y .

' The  C on s titu tio n  o f New Je rsey , A r t ic le  IV , Section  
V I I ,  P a ra g ra p h  4, provides th a t

“ T o  avo id  im p rope r influences which m ay re­
su lt from  in te rm ix in g  in  one and the same act such 
th ing s as have no p ro p e r re la tion  to each other 
every law  sha ll embrace bu t one ob ject, and th a t 
sha ll be expressed in  the t it le .”

The  t it le  o f the W orkm en ’s Com pensation A c t  is as 
fo llows :



13

“ A n  A c t  p re sc r ib in g  the l ia b i l i t y  o f an em ployer 
to  make com pensation fo r  in ju r ie s  received b y  an 
employee in  the course o f em p loym ent; estab lish ing  
an elective schedule ot com pensation and regu la t­
in g  the p rocedure fo r  the determ ination  o f l ia b i l i t y  
and com pensation thereunder.”

T h is  t it le  does not com p ly  w ith  the fo rego ing  mandate 
o f  the S ta te  Constitu tion . W e  contend th a t i t  is p la in , 
th a t th is  t it le  conveys to  the m ind o f no one th a t the 
A c t  in  question so fa r  from  p re sc r ib in g  the l ia b i l i t y  o f 
an em ployer to  make com pensation fo r  in ju r ie s  re­
ceived by  an employee, in  the case o f a m ino r seeks to 
b ind him  w ithou t any  election on his p a r t ,  a cco rd in g ly  
as a pa ren t o r gua rd ian  over whom he has no con tro l 
fo r  any  reason, good o r bad, acts o r fa ils  to a c t in  his 
behalf. The  ob je ct o f d ep riv in g  a m ino r p e rsona lly  o f 

p a r t ic ip a t io n  in  the e lection o f which section o f 
the W o rkm en ’s Com pensation A c t  he is to w ork under, 
is most assured ly  not the ob ject which the A c t  designs 
to  fu lf ill and is not expressed in  the tit le .

T h a t  in  the case o f a m inor the p ro v is ion  th a t the 
notice, to escape the ope ra tion  o f Section  I I ,  be g iven 
b y  o r to the pa ren t o r gua rd ian  o f the m inor, is ex­
clusive, is s t r ik in g ly  appa ren t when i t  is considered 
ju s t  w hat the status o f a ffa irs  would be were a m inor 
pe rsona lly  to  give notice  to  his em ployer th a t Section  
I I  was not to  a p p ly  and the rea fte r, be ing in ju red , 
w ouh l sue h is em ployer a t common law  fo r  damages. 
W o u ld  not the em ployer in  th a t event have a complete 
defense in  his contention  th a t he could sa fe ly  d is regard  
the notice g iven by  the m ino r pe rsona lly  as w ithou t 
effect and n u ll and vo id , and tha t the m ino r was sub ject 
to Section I I  because he, the em ployer, had been given 
no notice by  the pa ren t o r gua rd ian  o f the m inor as 
the sta tu te  provides?
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P O I N T  V I:

I F  T H E  W O R K M E N ’S C O M P E N S A T I O N  A C T  
V A L I D L Y  I M P O S E S  B Y  N O N -A C T I O N  A  C O N ­
T R A C T  U P O N  T H E  M I N O R  T O  A C C E P T  C O M ­
P E N S A T I O N  U N D E R  S E C T I O N  I I  H E  M A Y  D I S ­
A F F I R M  I T .

A ssum ing , w ithout conceding, th a t even as to  m inors 
the A c t  is v a lid  as fa r  as i t  goes, we find th a t Section  
I I  contem plates an agreement between em ployer and 
employee to give and accept com pensation as set fo rth  
therein fo r  in ju r ie s  in  lieu  o f damages under Section  I, 
which agreement m ay be an express one, o r is b y  the 
terms o f the act an im p lied  one, unless notice  is given 
th a t Section  I I  is no t intended to app ly . H a v in g  found 
and stated these p rov is ions o f the A c t ,  we contend th a t 
there is no th ing  about th is  agreement, whether it  be ex­
press, o r  b y  a s ta tu to ry  presum ption  im p lied , th a t re­
lieves i t  from  be ing disaffirmed by  the m ino r p a r ty  
thereto.

W oo ls ton  v. K in g , 3 N . J .  L a w  1049.

P a tte rson  v. L ip p in c o t t ,  47 N . J .  L a w  457.

T h is  argum ent is not on ly  sound in  p r in c ip le , bu t is 
supported  b y  au tho rity .

Stephens v. D udb ridge  Iro n  W o rk s , L td .,
K .  B . D iv . L .  R . (1 9 0 4 ), Vo l. 2, 225.

U n d e r the E n g lis h  W orkm en ’s Com pensation A c t  o f 
1897 in  question in  the fo rego ing  Stephens case, the 
workm an was g iven the op tion  to  e ither c la im  compen­
sa tion  under the act o r to  take proceedings independ­
en tly  o f the act. A  m inor employee accepted compen­
sa tion  under the A c t  and la te r  sued a t common law  fo r 
damages.
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T he  argum ent on beha lf o f the em ployer was th a t 
the m inor had been given the same op tion  as had been 
given to the adu lt workm an, and th a t thus there was in  
fa c t a s ta tu to ry  perm ission to  the m inor to exercise 
an op tion  which would be, b ind ing  upon him. The  t r ia l  
Judge  found, as is the fa c t in  the case a t bar, th a t i t  
ivas c le a r ly  no t to the in te rest o f the in fa n t th a t he 
proceed under the A c t ,  as the com pensation th a t cou ld  
be recovered would be much less than the damages 
which he cou ld  recover in  an action  fo r negligence. 
T h e  A p p e lla te  C o u rt held th a t the op tion  g iven to the 
m inor d id  not take the case ou t o f the o rd in a ry  law  
govern ing  m inors and th a t whenever such a con tra c t 
comes before a C o u rt  o f law  the question whether i t  
is fo r  the benefit o f a m inor has to  be considered and 
the co n tra c t w ill not be enforced unless the C o u rt is o f 
the op in ion  th a t i t  was fo r  the benefit o f the m inor and 
th a t the E n g lis h  W orkm en ’s Com pensation A c t  b y  in ­
c lud ing  a m ino r in  the word “ w orkm an”  d id  not in  any 
respect a lte r  the law  app licab le  to con trac ts  made by  
m inors, and th a t the Le g is la tu re  d id  no t in tend to 
in f lic t  a d is a b ility  on a m inor and prevent his setting  
aside a con tra c t not made fo r  his benefit.

In  a case, as in  the one a t bar, where negligence of 
the em ployer is asserted and in fa c t has been estab­
lished a t the t r ia l  and the m ino r has lo s t an arm , we 
subm it th a t it  cannot be said th a t his agreement to 
accept com pensation, which under the W orkm en ’s Com ­
pensation  A c t  would aggregate  about $1,050 on ly , is fo r 
his benefit, and i t  not be ing fo r  his benefit, i t  can be 
disaffirmed and he has disaffirmed it.

I t  is therefore re spectfu lly  urged upon th is  C o u rt 
th a t the decision o f the Supreme C o u rt in  th is  case is 
e rroneous; th a t i t  should have entered judgm ent in
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favo r o f the p la in t if f  accord ing to the answers o f the 
J u r y  upon the w ritten  questions subm itted to the Ju ry , 
and tha t acco rd ing ly  it  should be reversed.

J O H N  V. L A D D E Y ,
. , , , * A tto rn ey  fo r  P la in tiff-A ppellant.d o H N  V. LADD £ y  A*/&

J ,  H A N S B U R Y  C A L L A G H A N ,
On the B rief.



Arthur W. Cross. Law Printer. 243 Market Street. Newark. N. J.

New Jersey Court of Errors and Appeals

Steeling Leatheb W oees, a preme CouH_ 
Corporation,

Def endant-Respondent.

Brief of Defendant-Respondent.

This is an appeal from the Supreme Court, 
wherein judgment was entered in favor of the 
defendant-respondent. The plaintiff-appellant 
sued by a next friend, to recover damages 
sustained by him as the result of alleged 
negligence on the part of his employer. It 
will appear by the stipulation (Case, pp. 
23 and 24) that no notice was given to or 
by the plaintiff or by or to his parent or guar­
dian (i. e. his mother) to the effect that the pro­
visions of Section II of the Workmen’s Com­
pensation Act were not intended to imply to his 
contract of hiring. And it further appears 
that his mother, his only parent with whom he 
lived, knew of his working for 'the  defendant- 
respondent., that she saw some of his pay enve­
lopes and that she saw him at the said plant of 
the defendant-respondent on one or two occa­
sions. That at the time of the accident the in­
jured boy was sixteen years o f age.

The Trial Court refused to grant the motion 
for a non-suit and a direction of a verdict, made 
by the respondent at the trial of the issue, and fol­
lowed the decision of Chief Justice Gummere,

Edward Y oung, by Marguerite 
Young, his next friend,
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from .the Su-
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2

with regard to the motion to strike out the 
complaint, as will be seen by the quotation from 
his decision, appearing in 96 Atl. Rep., page 1017.

“ So I think you had better try this case, 
out, and, if the plaintiff gets a judgment, 
and his complaint is afterward held not to 
show cause of action, that will be an end 
of it once and for all.,,

It was. after the submission of the facts to the 
jury that the Trial Court entered judgment for 
the respondent.

The purpose o f the appeal is to show that a 
minor employee is not bound by Section II  of 
the Workmen’s Compensation Act, and it is our 
contention that such an argument can find no 
basis in the law of this State. On page 4 of ap­
pellant’s brief he cites Hoey v. Superior Laundry 
Co., 85 N. J. L., page 119, but from an examina­
tion of the case it appears that it has no bearing 
on the questions in issue in this case. The Court 
therein said:

“ It is therefore unnecessary to inquire 
how far the infant could bind himself by 
such a contract as this case discloses. ’ ’

Counsel cites the decision on the motion made 
in the case at bar in the Supreme Court. It 
might be advisable to suggest that the decision 
on the motion was delivered immediately after 
the argument, and as a matter of fact by the ex­
amination of the same it will appear that Chief 
Justice Gummere did not pass on the actual 
merits of the argument, but merely suggested 
that the question was rather too important to be 
disposed of on motion.

We cannot see the purpose of the citation of 
Hetzel v. Wasson Piston Ring Co. by the appel­
lant on page 5 of his brief, because in that case
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there was no contract of hiring. It is well, how­
ever, to quote from the opinion of Chief Justice 
Gummere in that case, as by inference he states 
that if it were not for the illegal part of the hir­
ing of the infant Section 9 of the Workmen’s 
Compensation Act would be effective. Section 9 
reads as

“ Employees- subject to this A ct: Every
contract of hiring made subsequent to the 
time provided for this act to take effect 
shall be presumed to have been made with 
reference to the provisions of Section II of 
this act, and unless there be as a part of 
such contract an express statement in 
writing, prior to any accident, either in the 
contract itself or by written notice from 
either party to the other, that the provisions 
of Section II of this act are not intended to 
apply, then it shall be presumed that the 
parties have accepted the provisions of Sec­
tion II of this act and have agreed to be 
bound thereby. In the employment of 
minors, Section II shall be presumed to ap­
ply unless the notice be given by or to the 
parent or guardian of the minor.”

The excerpt from Justice Gummere’s (89 N. J. 
L., page 201-203) opinion, to which we refer, is 
as follow s:

“ It can hardly be doubted that the Legis­
lature in providing for the engrafting of 
these statutory provisions on contracts of 
hiring, had in mind contracts which were 
valid in law, or, at least, contracts the mak­
ing of which was not prohibited by express 
legislative enactment, &c.”

The Court in this statement gives evidence of 
its adoption of the propriety of the legislation 
which was binding upon an infant, as well as an



4

adult workman, and as has been heretofore 
stated, only determined the question involved, 
adversely to the employer, because the original 
contract of hiring was not a valid one.

Appellant’s counsel further refers to the case 
of Troth v. Millville Bottling Works, 89 N. J. L., 
page 219, and it is this case, together with Brost v. 
Whitall Tatum Co., 89 N. J. L., page 531, that 
practically answer any substantial arguments 
raised in appellant’s brief. In the former case 
the Court says:

“ Second, it provides a rule of evidence for 
determining in a given case whether or not 
the parties to a contract of employment 
which was entered into prior to the enact­
ment of the statute, have or have not taken 
advantage of the permission granted there­
by and by mutual consent altered the origin­
al terms of that contract by substituting the 
measure of the master’s obligation, and the 
extent of the servant’s right of recovery, 
provided by the original act. The rule of 
evidence thus provided is that, unless one of 
the parties to the contract shall in writing 
notify the other, prior to the happening of 
an accident to the servant, of his unwilling­
ness to have the contract altered by reading 
into it the provisions of Section 11 of the 
original act, it shall be conclusively presumed, 

whenever the question of the servant’s right 
to compensation from the master for injuries 
received shall arise, that the parties to the 
contract had, prior to the happening of the 
accident, by mutual agreement so altered 
it.

Neither in the granting of permission to 
the parties to a contract of employment to 
change its provisions in the manner and to
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the extent indicated, nor in providing a rule 
of evidence for ascertaining whether or not 
the provisions of a given contract, have been 
so changed, has the legislature impaired in 
any degree the obligations either of the mas- 
tei oi the servant arising out of the original 
contract o f hiring.”

That case involved an injury to an infant em­
ployee and therefore, the Court’s statement that 
the notice provision in the statute has not im­
paired in any degree the obligations either of the 
master or of the servant, is a strong argument 
against the appellant’s contention that the in­
fant’s rights have been impaired by Paragraph 9, 
Section II of the Workmen’s Compensation Act. 
What rights did the infant have at common 
law which could not be taken away by statute“? 
What rights were vested in the infant before the 
occurrence of this accident which could not be 
taken away by statutory enactment? It is im­
possible to find in any part of the appellant’s 
brief a single right which the constitution of the 
United States or the State of New Jersey guar­
antees to him of which he has been deprived. On 
the other hand it appears that all his rights have 
been actually safe-guarded, for it does not per­
mit the infant himself to give or to receive a no­
tice under Paragraph 9, Section II. The section 
merely lays down a rule of evidence which must 
be followed in order to prove a disaffirmance 'of 
the statutory contract. The infant has always 
had the protection of a person sui juris to act for 
for him and this protection is still afforded. Tim 
rule of evidence referred to in the Troth case, 
means that an employee, be he an infant or 
adult, cannot prove a disaffirmance of the stat­
utory contract unless he gives notice in the man­
ner prescribed by the Act, which in the case of a
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minor must be given by his parent or guardian. 
The right to give notice therefore, which is 
still present, is limited only by this rule of evi­
dence. Who could successfully urge that an in­
fant would not be bound by the statute of frauds, 
which also is a rule of evidence? It must not be 
forgotten that the Workmen’s Compensation Act 
is the result of long agitation for social legisla­
tion, industrial insurance and for the better­
ment of the conditions surrounding labor. The 
agitation moreover, was for the establishment 
of a system whereby the industry shall bear the 
burden theretofore, to a great extent, resting 
upon the shoulders of a large class of individuals 
called “ workmen.”  It cannot be said that in­
fants or minors do not belong to this generic 
class. The system of social and industrial insur­
ance is unknown and unheard of in the com­
mon law and it needs but a casual examination 
of our law reports to estimate the great percent­
age of actions based upon negligence of the mas­
ter, which resulted disastrously to the injured 
workman. W hy all this public and political 
clamor for a change of system to the one now 
prevailing, if all, including labor unions, were 
not of the opinion that such a protection as is 
afforded by the Workmen’s Compensation Act 
did not ameliorate the workman’s condition.

Justice Swayze in Rounsaville v. Central R. R. 
Co., 94 Atl. Rep., page 392, has clearly stated 
that the Compensation Act is one of public policy 
of this State. It cannot be gainsaid that our 
legislature was cognizant of the fact that a large 
percentage of laboring men was composed of in­
dividuals whom we designate as infants, and 
therefore, they passed acts attempting to better 
their condition. Among such acts we find the 
“ Factory A ct,”  P. S. 1904, Chap. 64, which is
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certainly indicative of their intention to protect 
those who were unable to protect themselves. 
Suddenly, in 1911, after many demands for a re­
form in our system had been made, the W ork­
men’s Compensation Act, a general act covering 
the entire subject matter with relation to the 
rights and duties of employer and employee, was 
passed, and thereupon repealed all inconsistent 
legislation. This was an innovation and 
with it, it was not necessary to afford the 
infant any greater right than an adult workman 
had. It was the height reached after many years 
o f agitation and created a perfect system for the 
protection of workmen, and for that reason it 
was not important or necessary that any addi­
tional favor be conferred upon any class of in­
dividuals who were within the terms “ workmen.”  
The common law disabilities of the infant dis­
appear with common law relationships. There 
can be no doubt that where the legislature passes 
a general law covering an entire subject matter, 
that it thereby repeals all inconsistent legislation 
and all inconsistent rules o f the common law. 
Eld ridge v. Philadelphia & Reading R. R. Co., 
83 N. J. L., p. 463. In order, however, to be 
sure that persons non-sui juris should not be 
taken advantage of, the last part of paragraph 
9 of Section II o f the Act was inserted, and in 
this way it created a condition of affairs where 
it would not be possible for an infant employee 
to work under Section II of the Act where it was 
not to his interest. Realizing perhaps that the in­
fant would not be a good judge of whether it was 
to his interest to work under Section I or Section 
II, it provided that his parent or guardian 
should be the arbiter on that score. We think 
the legislature wisely provided in this regard, 
because the person sui juris realizing the condi­
tions under which the infant labored, might give



the necessary notice, if it were to the advantage 
of the infant that the same he given, and if a 
notice were given by the factory when it was not 
to the interest of the infant to work under Sec­
tion I, such parent or guardian could cause a dis­
continuance of the infant’s services immediately 
upon the receipt of such notice from the factory. 
The natural protector or guardian was his par­
ent, and here there was no change from the com­
mon law. What, therefore, could be more logical 
or equitable than the provision of which the ap­
pellant now complains. The appellant raises the 
question that the guardian or parent might not 
be acting for the interest of the infant and in 
this there is no change from thè common law, 
but he loses sight of the fact that the law affords 
a remedy against such a contingency, for even 
previous to the Workmen’s Compensation Act 
there has been a tribunal established in which an 
infant, even though a parent be living, upon an 
application of someone else, if the infant be un­
der fourteen years of age, or by himself if he be 
over fourteen years of age, might have a guar­
dian of his person appointed. This, o f course, 
would be so, only if his parent or guardian was 
not properly protecting the interest of the in­
fant. Appellant argues that the Compensation 
Act is a class legislation, because it does not 
operate alike (with a personal right to elect) 
upon all who labor where like conditions exist. 
He loses sight of the fact, however, that rules of 
evidence and procedure may apply to one class 
and not to others. Jordon v. People, 19 Colo., 
417, 36 Par. 218; in re Dolph, 17 Colo., 35; 28 
Par. 470, Com. of Worcester, 3 Pick. (Mass.) 462. 
W e have heretofore adverted to the fact that this 
court has held that the notice provision in the 
act is a rule of evidence. Counsel further cites
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from Justice W erner’s opinion in Ives v. So. Buf­
falo R. R. Co., 94 N. E. Rep. 431, as follow s:

“ In order to sustain legislation under the 
police power, the courts must be able to see 
that its operation tends in some degree to * 
prevent some offense or evil or to preserve 
public health, morals, safety or welfare. I f  
it discloses no such purpose but is clearly 
calculated to invite the labor and property 
of private citizens, it is plainly the duty of 
the Court to declare it invalid.”

The act in reference to which this opinion was 
written, was the original Compensation Act of 
New York State, but by an examination of this 
case, it will appear that the act was declared un­
constitutional, because there was no election per­
mitted the employer or employee by its provi­
sions. As far as the reasoning is concerned in 
this excerpt, we see no objection to the propriety 
of the same. Our act has given the infant a 
right which he never had before, namely, that of 
his ability to recover compensation for injuries 
where the claim is not based upon any negligence 
on the part of the employer. The mere fact that 
the Compensation Act, certainly one of public 
policy, works a hardship in a single case, is not 
indicative of its unfairness to the general class. 
W e have not reached the point where our legisla­
tion is so perfect that its enactments work with­
out a single hardship to anyone.

It has been held in this State that when a con­
tract has been made for the benefit of an infant 
it shall bind him. (Bordentown v. Wallace, 15 
N. J. L., page 13.) And since the legislation is 
one of public policy, the presumption is that it 
is for the infant’s benefit. How many notices by 
the employees are given or have been given to 
the effect that they desired to work under Section
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I of the A ct I f  he does not give such a notice, 
does this not show, that he realizes that the pur­
pose of the fixed schedule of payments is for his 
benefit ? It has never been suggested that the ina­
bility of an infant to contract cannot be altered or 
abrogated by the legislature, since it is merely a 
common law rule of conduct. 223 TJ. S., page 1, on 
page 50, Munn v. Illiwois, 04 U. S., 113. Iu fact, 
this power has been exercised without objection 
by the legislature of our own State. See for il­
lustration, “ An Act concerning savings banks.”
P. L. 1906, p. 348, Sec. 26; pp. 355-356; “ An Act 
concerning Building and Loan Associations.
P. L., 1903, pp. 457, 459, Sec. 5. The principle 
here involved is exactly akin to that in­
volved in the common law disability of 
coverture, from which disability the legislature 
has from time to time relieved a married woman 
by conferring upon her powers which under the 
rule of the common law she did not possess. At 
common law an infant may bind himself as an 
apprentice, but subsequently by legislative en­
actment and decisions in this country, such con­
tract is not binding unless entered into by him 
with the consent of the parent or guardian. 8 
Jons. N. Y., 328; 12 N. H., 437; 2 Penn., 977. Does- 
not the Compensation Act provide the same kind 
of contract for infant employees, by the insertion 
of that part of Section 9 with reference to a no­
tice of disaffirmance of the statutory contract in 
cages of infants or minors. It has even been held 
in this country that if the infant be a pauper he 
may be bound by the proper authorities without 
his consent. (32 Me., 299; 30 N. H., 104.)

THE ACT MEETS THE CONSTITUTION­
AL REQUIREMENTS W ITH REGARD TO 
ITS TITLE. The appellant’s argument that this 
is not a fact is best met by reference to a late
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case in this State. (Quigley v. Lehigh Valley R. 
R. Co., 80 N. J. L., page 486 at 491, wherein Chief 
Justice Gummere says:

“ The theory of the demurrant, (in this 
case the appellant) therefore, if sound, would 
require that all the provisions contained in 
these statutes which regulate the procedure 
in such accidents, must be set out at length. ’ ’

In other words, it is not necessary to make the 
title of a statute a digest of its contents. The ap­
pellant here again has lost sight of the fact that 
in the Troth case the question of notice has been 
declared to be a rule of evidence and certainly 
he does not attempt to argue that the rules of 
evidence must also be inserted in the title o f the 
Act. Point 6 of the appellant’s brief covers the 
possibility of the infant to disaffirm his contract. 
The Compensation Act has not impaired this 
right, if one there be, but has regulated the man­
ner in which such a disaffirmance may be proven. 
It has also given adult employees and employers 
equal rights of disaffirmance. And lastly, the 
appellant has cited an English case, Stephens v. 
Dudbridge Iron Works, Ltd., K. B., Div. (1904) 
Vol. 2, 225, as authority for his contention that 
the infant, regardless of the presumption under 
the Act, that, in the employment of minors Sec­
tion II is presumed to apply to such employment, 
still in the absence of a notice by or to such 
minor’s guardian or parents, still may prosecute 
an action at law against his employer. Even as­
suming. that this case so holds, before we can con­
sider it of any value, it is necessary to compare 
the English Act with our own Act. The Court 
said in the case referred to, that under a pro­
vision of their Act, an option is given to a work­
man either to claim compensation under the Act 
or to take proceedings independently of the Act.
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The same case further refers to the definition of 
“ workman”  in the English Act.

“ It includes every person, &c., whether his 
agreement is that of service or apprentice­
ship. ’ 9

These are the only two provisions which re­
fer to those who are included within the terms of 
our Act. In the first place there is not a single 
provision in the English Act with regard to the 
protection of the minor. The word * ‘ apprentice9 9 
does not mean a minor, but may in certain senses 
mean one. The minor may be of a class who has 
been bound to learn from an employer a trade or 
business and to serve during the time of his 
apprenticeship, or it may be an adult who has 
so bound himself. It is well to note, however, 
that there is no mandatory provision in the Eng­
lish Act which provides that an infant shall be 
bound by the compensation feature of the legis­
lation. I f  there had been such a provision, it 
seems almost absurd to argue that the English 
court would hold that the infant was not bound 
by such a provision and that the Court would 
have refused to apply such provision. Their de­
cision was based upon the common law disability 
of the infant, namely, that he would not be bound 
unless the contract be for his benefit. There is 
no indication in that decision that the English 
Act with regard to its compensation feature has 
been declared to be one o f public policy or for the 
benefit o f a general class; namely employees. 
There is no provision in that Act for a next 
friend or guardian or the protection that the in­
fant obtains from his parent by reason of the 
manner in which legal notice may be given. 
In their act the workman himself makes 
an election after the accident. It would 
be necessary to produce some authority other
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than this English Act and the decision thereon, 
to support appellant’s contention, because as we 
have hereinbefore described, the contents of their 
act is very different from ours. The appellant in 
this case is asking the Court to cast aside a 
legislate e enactment and in the English case 
there was nothing in their Act which would mil­
itate in any way against the affirmance of the 
common law rule of the infant’s inability to con­
tract. And this Court has incidently determined 
m the case of Brost v. Whitall Tatum Co., 89 N. 
J. L., 531, that a minor employee whose parent 
acquiesces in his employment under Section I o f 
the Act, the employer having given the statutory 
notice of its disaffirmance of Section II, is bound 
by such notice. In the last mentioned case the 
acquiescence of the parent, accepted for the in­
fant a new contract, namely, that instead o f the 
agreement between the parties that the contract 
o f employment was governed by Section II of the 
Act, it was governed by Section I. The case at 
bar merely is the converse of that situation. 
Therefore, if in the Brost case the infant could 
not disaffirm the new contract of employment 
created by the notice from the employer, with 
what greater right in the case at bar could the 
infant disaffirm the original contract of hiring. 
In this case Chancellor Walker says:

“ There was no holding to the effect that 
if the parent or guardian of the minor saw 
the posted notice or the notice on the pay 
envelope that it would not amount to a 
legal notice, only that such notice was not 
in and of itself sufficient.”

This quotation had a reference to a notice 
which was posted up, as testified to in the Troth 
case, in the factory, which, the infant employee 
and not his parent or guardian, saw. He
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impliedly says that if a notice were brought to 
the attention of the infant’s parent or guardian 
that Section II was not to apply to the infant’s 
employment, that the infant would be bound, and 
this is logical, because it follows Paragraph 9 
of the Compensation Act.

In tine, it would not be best for employers of 
labor to continue in the employment 'of minors 
if their risk with regard to the latter were two­
fold, whereas there was only a single liability 
with regard to adult employees. The legisla­
ture was aware of this and so made its en­
actments such that the employer had the same 
degree of liability to both minors and adult em­
ployees. I f  it were held otherwise it would be 
casting upon industry a greater burden than it 
should bear.

W e respectfully urge that the judgment under 
review be in all respects affirmed.

KALISCH  & KALISCH, 
Attorneys for Defendant-Respondent.

I sidor K alisch,
On the Brief.










