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· 1. COURT DECISIONS - BAYONNE v. B & L TAVERN, INC. AND DIVISION. 
OF ALCOHOLIC BEVERAGE CONTROL - DIRECTOR AFFIHMEn 

SUPERIOR COURT OF.NEW.JERSEY 
APPELLATE DIVISION · 
Doclcet No. A.-894-61 

·BOARD. OF COMMISSIONERS OF 
'.l'HE CITY OF BAYO,NNEj . 

Appellant, 

vs. 
. · ....... 

B &.L TAVERN, INC. ana DIVISION 
OF·ALCOHOLIC BEVERAGE CONTROL, 

Respondents~ 

Argued Febr-uary 4, 1963 , __ Decided April 15, 1963 

Before Judges Conford, Gaul.kin and Kilkenny .• 

Mr& Frank J. Ziobro .argued the causefor a:ppellant.· 

Mr. Raphael G. Jacobs argued the cause for 
respondent, B & L Tavern, Inc. (Mr. Harold. H. 
Fisher, of counsel). . 

Mr. Herbert s .. Alterman, Deputy Attorney_ Ge~e:ral_, 
argued the cause for respondent, Division of . 
Alcoholic Beverage. Control {Mr. Arthur J,~ s.+11s ,­
Attorney General of New Jersey, attorney; 
Mr. Alterman, of counsel). ·. _ 

The opinion of the. court was delivered by 
KILKENNY, J.A.D. 

:-- .. 

This is an appeal PY the governing body or the City or . 
Bayonne from a final decision of the State Director of Alcoholic Bev• 
erage Control, reversing the City's denial of an application for ~e­
newal of a loce.1 tavern lie ens e and directing the ·11cense rene:wal. . 
( B & L. Tavern.· Inc. v Bayonne, Bulletin 1459, ~t~m 1.) _ . '· · 

. B & L Tavern, Inc., a fam~ly corporation, has owned and 
operated a- tavern at the corner. 9f Avenu·e C and 21st Street,· Bayonne;, 
since .·19_50!' . Prior to a fire which destroyed the building in January.· 
19(>1, its license had been annually renewed by the City without ·ob­
_jection, protest, or reservation of any· kind. When the licensee J)e­
gan the cons tru~tion of a new building and inade timely application. for 
the annual renewal for the period commencing July 1, 1961, a number of 
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residents in the· neighborhood of the tavern opposed the app~ica­
tion. The Board of Commissioners, acting as_ the local.licensing 
authority,· conducted a public h~aring$ .at which the objectors and 
the licensee's witnesses testi'fiedQ Thereafter, on September 22:/

1 

1961 1 the· local board adopted a resolution deny+ng the applicat~on 
for renewal of the licensee 

,.,._ - This re·soiution. recited that, from the evidenc~ take·~ 
at the hearing before the BoardJi the said tavern "is the scene of 
constant disorder and noise and that a renewal of the plenary re­
tail consumption license *** is not in the interests of the City of 
Bayonne and this Board.is further of the opinion that the same can­
not be conducted with out being e. nuisance in the neighborhood.'' 
·other than this general findi!fg a:r,id prognosticat.ion, the }.ocal 
board made no specific findings of fact·or references to the evi­
dence upon which its conclusions were based. 

. · .Thf;l licensee appealed to the State Dire.ctor and there 
- was. a ple:hary hearing 9J;) rn:rvq. before the Division of Alcoholic Bev­

erage Control~ with t.he result first noted above •. Seven witnesses 
testified at that hearing in favor of renewal of the license. They­
were the licensee 9 s president and principal stockholder~ its night·­
time bartender, a- Sergeant of Police, a patrolman~: a Captain of·. -
Police, a detective working out of the local A.B.c., and a_retired 
Assistant Superi.ntendent of the Bureau of Criminal. Identification 
of the Bayonne Police Department. Testifyip.g in support of the 
City's denial of the r.enewal were the Mayor, .three other City Com­
missioners.\l t'wo·local policemen 1 an.investigator for the local Board 
of Heal th, a proprietor of a neighborhood liquor packag·e store; and 
seven women -and one man who resided in the vicinity of the subjec~t 
·tavern9 Needless to sa.y, with this. plethora of t.estimony, the proofs 
pro and. con \\!·ere in conflicte ' . . 

We conside,r .first the testimony of the residents in the 
neighborhood. of the taverno Louis Wernick, who opera·ted a poultry 
mar~et on the opposite corner of Avenue C and- 21st Street ahd liveq 
above the market, gave testimo~y j the mere recital of'which indi-
cates its htghly exaggerated ~haracter. He testifie4: · 

. "I watch the tavern· all day and'night. All :. 
day !'m outside,·my place is open. At.night we can't 
sleep because the noise'from the tayern, fighting, 
shooting, everythipg in the world, thotl.sarids at. . 
people~- Car~ block up my place, the other place,. 
bottles and cans, everything you!.cou:J_d find in this . 
here block0 They come from New York, from.rennsylvania, 
tna1l 's a nest. They: kn()w where to hp.pg ai:ow.:id. '' ,·. . 

There naO. beep~ shooting in this tavern,- but i:q. 1946, several,y~ars 
before the present ownersh!po 

The complaints of the seven women objectors dealt essen-
tially with conditions outside the tavern.. They were not patron.s. of 
~the establishment, They testified that on occasion when they passed· 
this, ·corn~r rnen standing outside the tavern made· suggestive remarks. 
Also, .·some· so-called "winos'Y congr~gated oµts.ide ~he tavern,· sitting 
on.- .a ledge .. wh:t.,c}l -existed along the side of the old build:ing, but whicb 
has- been· ellnilnated in the new oneo The structure ,-which existed be­
fo"re·· the fire. in January 1961 had an unfenced rear yard into which 

v.. -
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emp-ty wine bottles and other debris were cast... The area is now much 
·smaller.and completely walled and fenced in@ The witnesses claimed 
that in the summert.ime, with the windows open, noise and cursing 
could be heard em_anating from the taverno The new building is air 
conditioned$ They claimed they saw people in automobi~es in the 
area d_rinking from bottles o They- ae·scribed lascivious conduct -in 
the general neighborhood of the taverrio One of the women testified 

. to having ·seen a bottle come flying out of the tavern, but was uri~ 
able to remember the year and then indicated that. it was. about six 
years before the~hearing. Another told the highly incredible story,. 
of having ··actually seen in ·1960, as she passed the tavern, a man and 
woman in the tavern _hav·i11g intercourse on a- "small table~" evi­
dently in plain view of other patrons, even remembering that there 
was a checkered tablecloth on the table© It developed that such 
tableclothes were used by "f;;he previous .owner~ the present owner in-

· Stalled formica tables and never·used tablecloths() 

As the Hearer .for the Division observ,ed;; 

·"***the major objectlons made by these 
·witnesses appeared general in nature and did not 
·specifically ace.use the operators o.f the appellant's 
establishment of any wrongdolng o Oniy in one or two 
instances did· these witnesses attempt t.o connect 
appellant's premises with the alleged unsatisfactory 
conditions about which they complainedo wr , 

Mr & .U:ackson, investigator for- the Board of Health,. test 1-
fied that he had made no investigations in the area of. B & L Tavern 
in the two years preceding the hearing in the Division, because 
another investigator named Gregory had been assigned to that district(> 
About December 10, 1959, complaints had been received that nthe back­
yard was filthyo" He investigated, found some empty liquor bottles 
and about four contraceptives in the back yard behind the former 
tavern structure, talked to the bartender about it~ and the yard was 
cleaned up. 

Patrolman Hudak, a witness for the Ctty, testified that 
between January and November, 1959, he worked in the area of B & L 
Tavern and "noticed men congregatlng and hanging a.round that corner 
on 21st Streete" He said that they were under the influence·of liquor 
and. "before they got loud or noisy" he told them "to break it up and 
keep it broke upon He explained that during the daytime a dozen or more 
men would be waiting at this corner "to be picked up by different men 
who were looking for men to work for themJ' He stated tliat these men 
behaved "in a quiet manner." ,He fotmcl that groups of men congregated 
in front of other taverns in Bayonne and he dispersed them tooo He 
never had occasion to arrest any o:f the patrons in the B ~; L Tavern 
for causing any disturbance anq he never saw.any disturbance in that 
tavern. He declared that the men in front of this taver,n were no 
different from the men in front of any· other tavern in the areao 
There are ten other taverns and package stores in this same vicinity~ 

Officer Dembowski, another witness for the City, testified 
that he arrested two men outside B 0c L Tavern about 1955, but then 
signed no complaint against them bec;1use the desk lieutenant asked him 
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to do this favor for him" The tw·o men were releasedo· Evi­
dently j) the ·offense ·was not of' ·a .serious nature and there. was·~.;): .. _ .. 
no sho;,Jing of any relat:l.on between. it and the operation of this' · 

. taverna· ·He stated thSjt he had been in B & L Tavern several 
· times, tlie last t:tme being. in the· early ·part- of 1958. Howeve:r;­

he. passed the tavern almos.t every day, at all hours of the day, 
sometimes while on duty ai1d. at other time:s while off duty. He .. 
lived two blocl-rs ·from. .the ·tavern~. He observed people ·in :front 
of the building and_ along i.ts side blo.cking. the corner, saw men 
in. cars in the area drinking from bottles and cans o·r beer, and 
once notified ·someone· in the bar to clean up the mess outside;· 
This was do nee· On occasioq.s,I) he heard loud noises and n~- lot 
of· cuss wo_rds it coming· out. of the .building and ·around the build­
ing c He descrlbed the· area as a· nhell hole, n but apparently ob~ 
served no v:lolation _of law be·caus e he . never arrest ed. anyone. ex- · 
cept in the 1955 j_ncident --noted above~ Hotvever, he testified 

· that since · ·che· new .building was erecte·d,: following the 1961 .fire, . 
"winos vv and. others : no longer cong.regat.e. there·, and there is "peace 
and quieto n -He did ·not know where the men drinking outside the 
building-_ hao. obtai;aed their. liquor or wine. · 

Edward. Swissman, ovmer of a package s.tore on Avenue C 
between 21st and 22nd Streets.? about 200 feet from B.& L Tavern,· 

.. testifying for the C:lty, stated that he knew plenty of "winos" in. 
the neighborhood~ who came. into his store to buy wine. "plenty· of 

:::,times·<>·" .He did not know where they went to drink.it and .. did not 
· know whether they congregated .in ·front of B & L Tavern. ·He gener­

.,.· :ally: sold them pint_s of ·wine for forty-five and fif'ty cents. How-, 
... eyer' ·he_ stated. ~hat for about eight years prior to the heari_ng 

: .·:. these pint· bottles did not bear his lapel. "Eddie's Wine and L-iquor. 11 

.. :·,·We assume tha-'c this testimony was offered to rebut that by Max·· 
-_.Baer,· president.of the licensee, that some or the bottles tossed 

into the rear·yard bore the label of "Eddie's Wine.and Liquors." 
_ Nevertheless, the evidence of these sales "plenty of times n to· 
·known. ''winosn by a package store in the immediate neighborhood 
··casts serious doubt upon the culpability' of B & L ltavern for this· 
:drinking from bottles outside its tavern and the deposit of the · 

.. empti~ s in-. its then readtly available rear yard. · 

. . . _·.T.he .Hearer,· whose report was adopted·by the Director, 
· f·ound it ·significant that,, "if condttions were· as bad as objectors' 
witnesses.clai.med or violations h~q been.committed," the City had 
not preferred. disci_plinary proceedi!)gS. against the licensee. It e·an­

....... ·not be_·said.that.this failure was- due to a lack of' awareness t>y~ the 
city· fathers as to _ex:Lsting conditions. Two o:f the Commiss:i,.oners who 

··,testifie.d before the· Division stated that they were familiar wi·th the 
·~reao ,,.' 

"· :,· The ·Mayor·· and three of the City's. four other Gommis sioners 
- ·wer·e queried. at . the Div:l s:ton hearing as to· why they had voted to· deny 
. renewal of 'the· licenseo Commissioner. Januszewski. stated only that he 

"considered.the testimony of the people<ll" .He furnished no more 
'.·.specific_ reason and ~efe:rred to no specific 1 terns of. evidence o Com- . 

missioner Prend.ev:tlle didn nt recall any acts of misconduct inside the 
·.·licensed p;remises and stated that he. relied .on what took place outside 
· . :t:q.e "taverno. ..When asked what those_ acts were, he. replied, "The t-esti­
·.·: .. mony of all ·~he ... w:ltnesses~ n Cdmmissioner Fitzpatrfck specified the 

incident ·Of ·che .bottle which allegedly came through the window, six 
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years before the hearing. He stated that the al:legat:lons of ln-· 
tercourse were not taken int:o consldera tion:-> but those of ooise 
an.d bothe:i;- ing · of women were o The . Ms.yor spoke ln :most general 
terms of "noise, n nother disorders," and :tbottles in the back­
yard1" but seemed influenced principally by the objectors9 pe­
tition& 

As against the testimony of the witnesses for the City); 
that of four active members and one recently retired member of th~. 
B.ayonne Police Department in support of the licens.ee is most 
impressive. 

Detective Arnot, ~s~igned to the supervision of 
alcoholic beverage matters in the city!} testlfied that ·he made 
personal inspec.tions of the various taverns in the city and that, 
from his observa~tion, the .subject tavern was not conducted any 
differently from the other taverns in the.area~ He found· no com~ 
plaints against the licensee:•.s operation(> Captain Hoa.kep who had 
served on.desk duty fqr a number of years before becoming Captain 
in September 1960, did· not r-~ecall a.ny spec'ific compla:tnt with 
reference to the operation of this tavern in all those years') 
Sergeant West had· been assigned to this a.rea during most of his 
eight years on the force and~: described it as vva normal tavern, vt 
neither noisier nor more dis~rderly than other taverns in the vicinity, 
and Whenever" he SaW ttwinos·U near the tavernJ' he dispersed them. ill' 
accordance with the policy of the Police Department"' Officer Andrews 
spent his entire lifetime in the area· where the tavern is located and 
described its operation a~ comparable~, to that of other taverns in the 
vicinity 1:1 He cha_sed "winos" found near the tavern.., Thomas Heaney, 
retired Assistant Superintendent of the Burea.u of Cr:lminal Imtestiga­
tion~ testified th~t, prior to his retirement in September 1960, he 
visited the tavern on many occasions and found everything in ordero 
Sinc·e his retirement~ he goes to this corner to hire men for hj_s 
brother in the trucking business& Thus, not one of these police 
officers found any impropriety in this licensee Vs operatlono 

Some effort was ma.'de to discredit the police officers by 
attempting to show on th:e cros.s-examinatlon of Max Baer that one or 
more of them had received favors at the hands of the license~~ For 
example, Baer was asked if Sergeant West had worked on the new· 
building either for him or for the contractoro. His answer was,· "No, 
he never did." The cross-examinati.on left unimpaired the testim·ony 
under oath of the several police.officers, some of high ranking 
autho,rity in the City's Police Department" 

The licenseeos night bartender, LeRoy Hhodes, testified 
that he had been employed in that capacity for ei.ght y.e:1rs"· The 
bar is open until midnight,, except on Fridays and Sat.urq.ays when. 
the closing hour is 3 AoM. He testified that he has kept the in­
terior of the licensed premises under con-i:.rol., If argrm1ents arose 
between patrons, he separateg them; and ::1.f the arguments d:.td not 
cea.se, he ordered the partici,pants to leave the :premises-:. He was 
not aware of any untoward corigregat 1.on of per so:ns or activities out­
side the premises because his job was to take care of the inside., 
He denied that the establishment was "too noisy 11 and stated that 
he had vwquieted doltm most of the noisewr. in the last three yearso 

Max Baer, president of the corporate licensee~ testified 
that when his corporation acquired this tavern in 1950 it was a 
rough place, but he barred the trouble-makers and for the p~1st four 
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-' \ .··or ·rbie. ye~rs had had no occasion to call police headquartersQ 
".:He· did ·not sell· wine in bottless" ·He admitted that ~'winos," whc) i· · 

: pought· their wlne elsewhe~e, would on oc.casions si*' on a cement.· , 
·1e¢1.ge on the side of his old building and drink, .and ~hen throw ... 
tne empties in the bacl{ yard of the tavern. . He ·testified that · -
Mrso .Shaneen onc.e called .his ~attention to these bottles. and he 
had, po1nted out· to her that the. labels thereon. read. 11 Eddie .. 1s .Wine ... 
and Liquor.Store.J)n He·· bad cleaned up the yar~ ~egularlyo. There· 
ltad -be~n. a social· club on the second floor .. of tfl.e forµier' bui~dtng 
·and "this·' probably· ac.~ount.ad. for the presence. of men in the: v:tcinf~y-
·.·of the "taver no . When he found. ·men congregating on .. the. corner; . he .. ;~ 
r~.quested the. police officer.,assigned'. ~o the a,rea to. ~'b~eak .. the:qi 

·up0 ~v He pointed ou.t t~at ·the new building occupied.' al,l.,but ·a· 
.'small pori~ion of t.he~· rear yard. and thi.s. was .. bei.ng wall.ed, in .. to . 

.. ayoid that sou.rce..,ol' annoyance~. His attorney. agreed a.t ·"oral. ar.gu­
ment that the· l:lce:nsee would .follow the. sugg.e.stion. of the Director 

"·, apd woul'.d ... discontinue the tenan.cy o.f. the. social ... club ·to.· eliminate 
·.any: pot.ential .. disturbance from that. source. 

Testimony· from "the· City's own witnesses.· showed.t:1at 
". cpndi t:\ons are. fine· si nee .. the ere·ction of the· new building o As 
···noted ·above; Officer .Dembowski said .. that there is. "peac.e and.: quiet" 
, ,"i·n ·the :neighborhood since .. the· new building has been .put. up •... Mrs.a 
·:·Otis was. asked what .the condition of the area. .was. sinc·e the. fir.e and 

·answer$dp nohsi 1t. is a pleasure to pass the corner .because you have 
.. n9· remarks. said. to you~ it is just wonderful." Mrs. ~elacrin.o stated 
." .tp.a t nqbody i~s sit t.j~ng. out side the ,presen~ building, or on the curb, 
" aµd ... as ::to the b.ack yard» ~7 everything is nice anq quiet and very clean~ tt 
· .... When.M;rs.? .. Cure was.asked what the condit.ion of ~he place is n.ow1» her 
:·.r.espons.e .. ·was, ~'It is. heaven(> VY . Mrs. Scar~no. foUI?-d the present .. :con-
. di tip:tt"· 11v.ery .pleasantr.r H 

':, : ~ ' . ·. 

· .... "·:.We.are satisfied from our.study of.the· entire record that 
t}:le~·e.' :t-s·,· substantial evidence in support of the concli.lsion reached by 
~~he· .State. Direetor~ and that, his decision, should be affirme~.. We· may, 
.\mder .. Ro R~. 1+~ 88=13~ ·make. independent findings .of fact~ but. nwe: sho~d 

. b? caµtiOUS in jwnvoiti.ng the power at least ·When d_ealing~ as he-r.e.P· · 
. with the' fact :finding :of an experienced· agency of demonstrated com~ 

':. P.J~t'ence, ~ii ,· . In -.re ,1B;;r.,.e.en~ 17. 'Ne JQ. Super;. 564,,· 5?7 ' (App. Div G 19 52) ~ ' 
· :s(?e,'_itoo 9 ·_~:tyiU~n:.:v:-O J2.ivo· ·of 'Alcoholic Bevera ·e Control· .. 40 N.,. Jc 
· Si111e,t4',.-·5o:Ljl 50.Lv·.(~Diyij .195 ,.in whic.h,we.f)aid: "The reason ftor'· 
~.·this .exercise of· .j.ud:tcial .·restraint is that .o4h~rwis.e. the agency." 
: . vwou·rd, be .reduc~ed "to· 'thra status .of: a. mere conduit· for'' the trans-.· . 
. :mission ·or eyidence. to the. cou±ets.oJ· Mazza v. ·Cavicchia,. abo~ve; ·2'8. 

·, .N~<Jo . Sup~~o, at. page .289 ;~ n . .As no.ted".1t1 .Neiden. Bar and ... ·.Grill v.,,, : · 
Munic~pal~~.?£~qf, l\Te-ivark~~ :~.O ·. ~~·.J·e Supe~·a 24, .. 29 :(App ... Diy 0 1956)

1 
~ 

; , • • ' ' • . ' • • • ~ . ' . • • .• • r. • • ! ' . ' ' ' ' • 

· · . · ViThe order of :the''.munio;tpal: Board is not. the· 
.... s1.:fbject of. this appealo. ·It was :taken~ .. and ... 

' necessarily ·s·o ~,from .the :ac"~ion>of the'. Dire;ctor f) 
·His re-v~iew. ·was plenary. and·result.ed. in.inde'-
pendent. f:.tnding s ai1d dee is iono .. · And no~vhere is · 

· ·it. suggested ·that his concl tision was "not justified 
by the evj_d ence Q · 

In the administrative hierarchy created by the. 
statute for the conduct of s~ch proceediri~s; the di­

'. rector provides the.final agency review. His finding 
and decision entirely supe~~ede the action taken at 
the original hear :tng .leveLa~E-*iE-fl 

.. The scope of our appellate review in cases of this".· 
character is :~rell expressed in Belmar v!. Div. of. Alcoholic Bevera e 
Cont~~ 9 50 B~~~ .. } (! _sun§.r.~ 1:-2.3 si ~"26. (App •. P.iv (I 1958 , wherein we said:. 
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"*** while ... the lo~al. ,is ~ming author:lty ls vested 
with _.q:lscr:etion:. tn··the:~exercise of any statutory juris~ 
:dictio.I1 committed. _to: .'~t,~ nevertheless when the Division 
determines. on '.~ppeo).-; th~t. ·that. discretion has be en ex-

. ercised .impr,aperly :~.o;r_._-mis.tqkenly a.nd tb.e court is re­
viewing_ th$.: Divis:~on·~~ .deter.minationp the Inquiry be­
comes ~ohe. aB t6 whether .it·can be said that the Director's 

. action was :a. manifestiy. mist(3.ken exercise of his own 
- sound discretion." 

· ·rri· the"·}'>res.ent base'~,'>;.~e( cti~~of'..:say -thrAt there was a. manifestly· 
. mistaken exercise of .dis cretio.n ·in review· by the Director of the 
".Divfsione· The City: 8::rgues ... · thqt .the,. Pirector made no e~presq 
·finding. that· the -de.termina.t.ion .of .t.he. local board was mistaken, 
.or an. abtise of dis.cre.tion;· or ·:·the result of bad fai thQ In answer 
·t.hereto, the following·.la:qguage in the Belmar case, ~' at J2.~. 
426~427 is applicable: here: :i. · · . ·. · 

~ . : - . ' '. .. . . 

. - "wh:ti-e , the. 'ni~~·c;::f'~~· :~~·lgh-t. ~.have done so more 
explicitly, he· has· in_s.ubstance, concluded that 

· .. there .was a·mistake11 •.. and .. ·unfair exercise of local 
-citscr:~_tion;. unde!r : .. a.11,'~'-the .. ·circumstances that 

. a·ppea.;red at, the ·.ti~e·:·.ox. h;l.s. deci.sionq 7' • 

. . ... · The i.ic~ns~e. ~a,g~~.~~(.~hi3._t-, .no. ·~one ls entltled to a r~newal 
.of a liquor licens·e ::as:· a·n inh~rent right<ll On the othe:r hand, "a 
licensee who has lived·:·up to·t~he' iaw. and complied with all require­
ments 'ought, in·.fairn~SS·;· .. f.o:·haye ·first consideration when renewals 
are determinedo" William J. Malone Vo TownshiQ Committee of Borden­
.town Township, ... B;ulletin,1_29,._.l,tem_.8-.(piv .. of ABC 1936)9 As we said 
in Tp-. · Comnii ttee of.'. Lakewo0cl :·TPu_· ·v ,, .. Brandt~ J 8 Jldc;.. SUl?.§!.~ 4.62, 466 

. {App. Div. 1955Y:. · .. , . · .. --~" ·· :·, . .... , ·· .. · 
. \, .. · . . . . ,, . . 

- .. 
. .·"An, owner:;··c)r'. ~~-.·.11~:~nse.:: .o,r' privilege acquires 
- throtigh his inve~tment th~rein, an interest 

which· is e·ntitled·· to. some measure of protection*"''**~ n . , . ... ~ . . ., . ~.. ~·~ ·. . . . . - ' '. . . . 

. ·.' :., ·. · ... :.:. 

The. Dire·ctor) s · d.e.c1si6n in the instant case is in accord 
with· the ,l'Cmg establis~ied· p,olic.y.·: of the Division covering similar 

·situations. ··In··Fre.ela:nd·y: Rosell~~ Bulletj_n 352~ Item 5 (1939),· 
the· Borough of Roselle· hc:.d denied rei·rnwal ·of a· license for reasons 
similar to tho~e allee~~,h~re. ~In. reversing the municipal· action, 

· Commis si6ner_ Burnett . polnt'ed ,'out· that a licensee is responsible for 
conditions outside ·.hi-s +.:icer1sed. premises whlch are caused by his · 
patrons~ . "However.,· .whe1:.:e it appears, that the conditions on the out­
side result from. other '.factors· .which are .not within the control of 
the .licensee; such ·'evidence w~~>Uld not be suffie:lent to warrant denial 
of the. renewalo "· The .Commlssi0ner., observed ·that. the licensee 
"apparently has ma.de e'f'rorts to correct th:ls condition and the 
police· department seems to nave that situatton under its control." 

· The: same can. be 'SBid l,lere._: '. ~n · g,tytng . the licensee a renewal to . 
·.demonstrate his \,rorthine.ss , .. to .ho,ld the· licensep Commissioner Burnett 
noted th~ :right to . insf,1,..tut~ .;d1s.c.ipli11a.ry proceecUng s j.f unsat.is-

. factory·· conditions ·resulted'. from .further · operation0 . · 
• • • • '. • • : : . • • • !• •• • • ~· ' '•. . . ... -

•· . :·In Vast.~· ·.v :, : A t±a.:~t.i·c~ fllgh1ands p Bulletin· 622,. Item 4 
(1944), then Conimission:e.r' .·nrisc.ol1 la.id down the rule: 

• . . ' . -...... \. ~ -~ t~; : :' .: -~: ::· .. - ' . 

'; . . . . ~ . . .. .... : ; . 

,., . -.. ·, 
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~iVJb.ere. a · 11c·ens·e-,~, ·}ia,s·'. be·e.ir, ··r:ehewed. fr.om .. _.! 

year to· year, and· wlie;r-.e~, ·no:: .. _d~f:$:c,~.p1:~t·na.,,ry:~- procaed~ · ·':;.sed. 
ixigs have been instft~~~d\ r·Qr_'·: ~'l':l'eg .. ~td·'·'mirsc·onduct-. :l7;H?: 
during the current· 1-:tcrens'e:.:-ye·a:r~,I:-~·n(t,r~he: 1.1.--·· · 
censee has thereby· "ijeen;:: e·ncoµr.!:g·(;l:cr,, t;()· .make a; -
substa.nt:tal. investment~:~;·~f, "th:e'.-.· tiuf-~Jie·s,'.s:'~·~:.~o~o?i-. -· ·a'"' 
fairness· :cequires- .. tfia:t.~_the:':~:·r..e£U.s.=a]:: .. t"tj::)~enew: be . i~- "l~5f~ 
supported by valid·:· r~ea::$:~-~-s::·,~"~' .... -~-~:r (· . . · .. <r·. ~· . ; . . . . 

That . case · also i no-ol ved ~n . app;e;a,~ .. :: !~liL t~~~~ -JA~~~~pa2::tz:ty.·· !·s;; t.efus;a;J: . to . 
renew. s. lie ens e bee a use wi tnes.s·.e:~·- ·ri.ad'~:. tie:s_~t-~#t:e~:i:.~tqa~; . they.-· had. 9.9.e .. · .. · 
served intoxica'ted persons in.~ tne:· · .. yf·~~(t!?~~~;- ~tj'e~ .l.::t:c:~ns'.ed, p.r.;emlses 
and· had heard unnec.e~.sary -~of,s~e·:s:-~. t~e~1.¢.;qliR+,"~- .. ~J,i~£;Qkllmmf;s's::ione~ .. _npt-ed .. 

. . that the liceJ.7.see -had .. cooperaf:ed;~,:.-'.tf:!1eht.::till;ll:}.; !cr(;1ffil.;~'{:p·o:mj2c.e·:·~-- The:, reriewaI.. . 
·of licensi:;!· -was orderedo. · · ,. · ·· · - ;t·.> · - · 

·' · .. ··: .· ':" ,· '· 
.. ... :!' .... ~ 

. . . .·· , .. :: _··rn ·Mones so~ v o Lakewo:fu:at,;.'. --u+lt~~:$~i--~~s~!i~:..~· -I;tem·;;,. 1,, __ ."(;t.94SJ~·, ~ ·. 
· ·cpmmis$ioner .:Driscoll again_ r:ev=e~~,e4*~-~~~t,~~~~p;~:~ty··•:s: r··e·f'tts•aT ·to 

renew a·- plenary retail' consump·tiJOti~, ~-t~ei~~s::e'f,1~ J:!Q;tJJ:lig~:; . 

. · · · · · · · • . • occasions :
1 A~h! ~~=~t~tiff :,0{;=;,~~~~~~-~~: ~ik:a~at · 

··or an orig.:tnal .. lic·:ens~::,,:~ j;'s;L·~_up\j;~t~;~,,. :t.:~~~~;-tfie·; e·x:erc.ise.: of 
· i:1. r·es:sonable disc:re·t·:fsm: o~~ ;~ftei:· #a:g,al~::~~$.'.;:rs.u1ng- m.1thority. 

i.fj'heres, hmvever, as~ :En.~ tfi,£s>;qa~$~e;,~'.; ~~' ·-r;t:~:~rrs·.e·: fla;s~ been.·_ 
rene-wed year after.·· ye-~,,~ ~1 ~$$µ:S:'-~ ·-t;~7/_:m;t1ew:· th~reafte~ 
'.must be founded up-om ~·a'[l'fil::,_~i:r~~:~ s.µD'~~·~n-t.~rail.'.. g:r:o.und:_s~,)-··.·'·.-. · 
support.:ed. by the weight;. 9~f;.Lt~~t,~ .~Y.r_fd;e~~;e:~,, · 

- ~ . . . • ·, "-'... l ; . -

.'If_51 duri;zrg:: ·;~neb ·.¢'Q~:~e~:--~;£:~ ;~/.f.;~~e,_n,sing:·-· year,_,-~::·· .. 
ev:lde11.ce of miscond\J;~;t,: ,_jfsr- :~r,;p.ug~'.1~. ·~~'.:,~.b;e.: Ei;:ttent:fo.n · ·q:f : ., · 
the is s uin.g au thor:i!~tY,:J:,: :~n~•:; '.-~)!l~e;s('t$~·~;:fii~o-rr;. s:l:tould: ·be' .. · ·' 
made and;; if warrante4v:;1. :4"~::s:¢jl:p,:~tn.1.1r.y;~'.:p~;o~~:e:e:d-ings .. for. 
the suspension o_r .=r;_ev:O.~c-aiti'f:o,,~~~·9f~' ·~~~;-<;:f':c:e~s:e:: ins·t·ituteci,," 

. . ~ .· T. ~-~ .. .'· ·.·.·:; ·:. '" < ·>• ·,, ;,:~~('.~". •• . •· .. ,· . . 

· ·· In Salmanowi tz v e ;H~g}ls:to:w,n}J, ·:JS~,~~~~~1!1~, -~O!Z;·;,,, l1t'em: 2~ (1.948) ,. 
the Borough~ s refusal to. renew;. J!·.:;i;~¢:,.rJ.~·--;) .,ZtJ',S'c\ :.~e#e~_s·ed::•· · In that · ca-s·e.,;-, 
.tqo, there ·were charges of dfs-c;>r.C!i.e£:l3y:··1?0.~~$~~,f~~'~1;_~:1f~·sf'.de:: and: _o.utsid'3.· 
. the licensed premises"' Commis:s~id.ner,'· ;~G):(?If;~<,S'.~:t:~:4c.·;~µe·,, app-f:f'cable. rule:-
in these wo:rds ~ · . ·· · :> 1

,-;_:· ·· · · · 

..... ·.-

newed rro:¥'re~~' t~~~::;tir~~~=jl~~:e~~ ne-
. record of any_ offen·s~:S,,: ·.d.~1tl~g': ... ~~~t·:--:~:tip:P:~:nt: l;I>-~-
. censing· year 5' common:.,·£.a~~~~¢~•~•~:;;~J"c.'.~B:':t~fl.)s:~<tn.a.t·: t:he· ._ 
· ·investment of a li-cens:e,e;::-:fn!·;·:ft!s1~.J>us:rne:s'sr. ,stmuid~ 

not be jeopardized e.xd·Q;p~:ti:-.,•n~;;.g~oiitJ~~s;;::~n.fc·fr.are: · -
· a tt:e:tbuta.ble to some· ... ma1xrea:sancu!:;.o.r·-..m:if1s:cmnduc:t· ·.· 

on._ his .par·tQ w_, .' · ..... · ·: .,,. ..... ~: ... -"· .- · .. - --~.·· . ·-.·'>· · · · ·· · · . 
. ~- ·,: (" , . . . ' ' . -". • ~. .. ·: ~ - . . . ' t ' 

.~o6olic Bev:~~ !~t~~~h==~~7 
,··.",;. ani1ual .·lie ~ense .. with :r evoca tion·~p~Q:Q-.~e4,,µgs\·;~'Ad~\#P~:,. ~re:c:e:s;s::tt.a;t.e.. . .. 
... . ·.time 1y .a c ti on·:· by·. the local. 1 i:c:.ens~ftig?:;·;~l~~Q~~--:.~:;,·: .. ;::rrCq.mm.arr. :r·a:ir.ne,s·s·n 
·<to· the licensee has be en the ::ba'$::lts:;_:~!f;q~\~~$sY\·j~~~~y·~,, )n~··unde._s::Lra.b1e, 

. · .. c.oriditions. develop in· the_ futur_e,:._'.0,.tn·e<l.;Q~'·~l(\1~;,au~:lJp:rf.t-i:e:s; :always:. have 
-, the ··power· ~o :tnst:ttute.· dis cipifna"~Y--;1~¢·e~r~~1g,s~.-:::~V:~n b.ef~oi~.e the· ·:re..: 

newed l_icense. ix=-riod. has. expireQ.·.,i: · . _._·_'. . . . · . ·· _ . 
. ·. ' ·~· 

< ·. ·· The City reii~s he8:.~~!·,?_~f.;~~)<~-;·Rbe,co:, .. 59 N._J. SU,per • .. . /'< .. 3.o6·-.(~iP@ -Div.) 1960) p. affirmed:.;,~3.~:J~i'.r~J.(i•\·,;~f4~:~ __ ,f~9.{j(l!~i9·; .·''f:hat 'cas-e- ~:s .read-iJ . . -'·." .. . .. . ~·~ . . .· , ' . . . ~-<j~ . 
• •• r_ 

·.": , ... _:· 
. , .. __ ,, 
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distinguisha.bleo ',TQ.ere, the underlying facts were not. in dispute 
and the, que.stion, involved in that case was wht=1ther the Director 
had the right to( compe,1' a muni'eipaltty to permit a package store 
or tavern to move into an area whe-re none exists· and in which the 
municipality does not want· one to. exist~ It was held that. -t.h~ 
municipal gove:rning body may reasoria bly honor local sentimertt by 
declining to license taverns and pa.ckage storeB :to. designated 
are.as within the municipality~ In the instant case, the facts 
were greatly in dispute and _the local board had denied .renewal 
of the lie ense, whi·ch. had been .annually X'enewed for_ at least 
ten years prior t;h.ereto, en t.he a·sser-ted reason tbat the tavern 
"id-as nthE7 scene of consta.nt dis order -a_nd. no:tse en The· lmplied 
finding to the contrary .. by the Direct.or is· amply supported by 
substantial evidence~ ·This i·s :·the ki.nd of. cas,e in which we 
ought to pay due defe·rence ·t._o the -expertlse of" the State admin­
istrative agency. As the '8.upr-em_e Co1,J,:rt said in Ji'an~ood vQ Roc~o, 
33 NaJq, at R• 414-415& 

' .. · .... ' .·. 

".Al though New_ Je;r;sey ~ s ~system or liquor control 
contemplates that_the:munic-ipa.11ty shall have the 
original power. to·" pass on ·a.n _,application for a tavern 
or package store lie ense or th,;e transfer thereof, the 
municipality •s ,action .is broa~dly subjeet. to appeal to 
the Director of the ·Division pf Alcoholic Beverage Con­
trole The Director conducts ~ de novo hearing of the 

·appeal and makes·- the nece:ssary f'actl.ial and legal de..,.. 
:terminations on th·e record before hlm<;) ·*·lt·-1\· Under his 
settled practice, _·the --Directo~ abides by the municipal­
ity's grant or denial of the ?pplication so long as its 
exercise of judgment and· dis cret i.on was reasona ble-o*** 
However, where th~ miu1lcipal action was un.reasonable*** 
or improperly grounded .~*** the _Director WJ.11 -grant such 
relief or take_ such aqttqn .as Js appropriateo 1HHt- On 
judieial re"(iew; the -.e'q-urt wi'11 genera.lly accept the 
Director 1 s factual. find~ngs *7~* and will not interfere 
with his a·ctiotr s·o -long, 'a~ J t was ·not unreasonable or 
illegally gr~unded.~-"- _ -. · 

See also Fanwood v •. Ro.cco·, s11pra,· 59 ·~.J"' 2JJJ2.§J::~ _p at 1'~1) 317-.319; 
cf <ll J.iubliner Vo Bdo of ·Alcoholic Bev e Conr.~.§._j:;erso:q_~ 59 l'J.. .. J ~ Buyer. 
419, 431 (AppGI Div. 1960) ~-"arr.$ 33 N"·~r~, 1128 {1960)o 

. It ·is our conc.ius-i,on "tl1<it th.~. Di.rectoit ~s ·:action was not un~ 
reasonable or .illegal'Jy gro_unded and that we should not interfere 
·With itli - ·-. 

We do. not condone the manner .in wh:teh this tavern was con­
ducted~ · However, it seems plain that tht.s t.Gtverrr was not much. 
different from the othEfr tav.erns in the; area~ and that :tt was per-

, :mi tted to function in this 'fashion without as much as a warning since 
, 1950., If the tavern was· ·as bad.as the pity now says it.is, it should 
have instituted disciplinary proceed.;tng-s long ago(> Had lt done so, 
or had 1 t even warned tavern 01.1me1~ s -generally" or_ the B & -L Tavern 
specifically,. that the poliqy of_ benevolent bllndness _was a thing of. 
the, pe.stjl we are certEtin that· the Dlrecl.or would ha,rn' sustained the 
refusal to ·renewo That is not to say that prlor wa.rning is 
necessary in every Chse. There may be conduct so indisputably bad 
that a single instance would warrant revocation or the refusal to­
renew,· but this is not such a case@ -
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The deci sj.on ·or the State · Dire6tor of the Division :· 
··ar·"·Alcohol:ic Beverage Cont.rol is af.tirnied;. but .subj.ect to 
the ·condi tio:n that the· 11censee .will .riot rent the second 
floor of. the premises for use as a socia-1 ·club-~. Cf. 
Lubliner, .§~p 3.3 JinJ~~ at l!.·· 447. -

. . . . ' .. ' ·. . . 

The governing body of. the:. Clty .or Bayonn~, ~as the 11~ , 
censing author:tty of first instanc.er, had, plenary d~sc,retion _to 

· deny renewal. of· ·the tavern license<· her:e. ·on ·the groµnd that ~he 
. estaib,lishment l:n quest~ion was a publi,c· nui':san·c·e· and its con- · 
. · tinua.nce not tn the interests o,f the·· municipality~ · Its deter~­
. ination.· i.;Jas fully supported by .the!:\·pro·ofs' adduced before 1 t, _ 
·and that evidence was buttressed:·a:ild~\corro·bo-r.ated by the,.testi- · 
mony s·ubmitted on tP,e ap.peal bef·or·~ the .Div·is·to.n ot Alcoholic 

. Bev1arage Control o There jMs ample .:basis:. :from the. entirety of both. _: 
hearing. records to believe. that th~ s'ite· ~r·. this. es.tab+ishmept, 
to. the kno~tledge of the ljpcensee, therr wa~l ·and long. had been a 
contil'iuous spectacle of public dr~erine~s:s·, r·owdyism, immorality, 
and outrage to· neighborhood decency· and, good·"·o:rder.. - · 

·, 

The Direc:to:~ of the Division :diet not_ find there was. no 
:quisance r ind~~eds, he found t'o the. ¢-c>ritra-ry·. ---'ra· nuisance . to the" ' 
neighborhoodQn Ho·wevSl,<a $) he sust.aii,led !ris· H~ar·er·t s implied finding 
that thens was no · i~malfea.sance or m:ts,conduct-'~- by the- lic~nsee be-
caust::1 other licensed outlets nearby ll'c·ou~d nave c·qntribut.e.d in '. . 
some part~n to ·the condition, and .. h~· upheld the. ~-ecommeridat:ion that· 
the licensee be· given ~van opportuntty t·cr dem-on~trate. its worthiness 

. "to hold .a liquor license.? y~ with a .warning: or •p·ena:f..ty. for future ". 
misconduct a .. This i> ln my judgment·; ·e.ons:t:ltutect .an tinjus.tified and .... 
illogical. factual conclusion apq' a.: pl~inly mistaken exercise of 
discretion in. the supervisory ~tithori.ty" .. or tlie- Direptoro · This· 
.was p:c-eem:Lnently a case for uphold'.$ng: the.· s-a:iu.tary judgment and 

· action of the local authority :Ln s:ubordinat.fng. the .pecuniary. . 
·stake ·or the l:tcensee .to the qverr$.d'i~g- _inter~ests ·of the. public.· 
and the community,, Demonstrat_ion o·r· the··· for.·e~go.fng .-requires. a ·, 

. fairly full survey of the evidencEt°;at· bot.h h~arirtg s·. :.- Because of" 
(:!onfusing. truncation of the tra.risc.r:ipts~. as" re~ptoduc~d in the . 

. 'appendix.? I h.8.~f e had recourse. :to ':.:tl;le,. ~r·ig:i?lal· transcr.ipts $· · .. 
. . . . . ~ . . . - . . . ' . . .·· .. ·.• -· '·. 

···. /,. . :··· 

· . "".The- "essence of the posit.fQn ~o_f the· ob.Jectors to the li~- · ·_ .. ·,". 
·, cense · .rene-yral. t~as · that long - prior ari"d .. crihtfnuously :.Up to ·the 
· destruct1.on of the ·11.(;ensed. pr.emis·~:S "b.y= ·r1r·~. on .·January 29, 1961,. , ... :. 
· .,.t}?.is builc~.ing~ the taverr~. on -tne g]:'ound~.--t~o6·r. thereof, an,..µpstairs <> 

"social clubn (rented out by the> lic·en-s:eel arid.· the· sidewalks .. and -"'· 
.. back;:'ya~d: sur l;,ounding the pr etnises'-:)rere_. a .. ·"hangout'·' for a group.· of.- ·'.:.· 
·habitual.· alcoholics ox varying deg"r,·ee·~l 6·$' .driink:e·nness. There· is.. " 
·evidence that ·at· least; some of' theifi; also;·:pa:t'.ronfzed· the. tavern.· ·A·<· 
-whole a,rray. of unwholesome .cortdit1d.ns _emanat·ed from .this basic· 

· . ·circumstance o · · Most of, these people': :wer:e .Jtno:\i/n. as·::·''winos "· becaus·e ·.· · 
of their. spe c'ial. addiction· to wine .. :wilich ... they,. _-constimed from ·bottles" 
while stand.lng., ·s:ltting or lying: spi:awle.d. on-the· sidewalk. alongside 
the building JI or ln l ts hallway, at: alinos.t". a·iv~ hour of' the day· or 

· nightQ ·The proofs before the local. body· may· be summarized as · 
. foll°ows o 

. The .. licensed pr end .. se.s" we-:re.':j,;~ .. a,".l~u:i]a.tng: on the s:>uthwest .. "· .. 
· ·corner of· Avenue . c., a main no:i;- th~soU~h f:;ho,r:oughfare·;, and 2ls t · ~ 
Street~ . a side street running east·:west .• , · T.he;. corporate owner of 
the building .and licensee ts ~eacted: by Max Baer, f ~s principal 
stockholder(, The tavern occ:upied: most,. of'. the" .·r1rst: floor·o .. Stre.et · 
ae:cess ·was .by two .. doors .v one .on 2ist,"stree"t ne:ar the corner iJ . 



'-;:-·~,lQ.f)~, t, ne(,,taver'i1: fr_otrL early~· ~v~l;1Ing~~\1~t iJ(:·q·lo,S:t.:rig wb~cn..~ ·I>r.eve:hte.d 
'.;~e±i.JiU~q:i~~·~r_?~f!-~Ei~inf '. ,\,_.::'.) }-:,/.:" .:,,: _; /'~-.- ;'. · ·· .·. 1~ .• ·,: · ·.. · 

'. /:-~~-~~ •.• ::.~4-~,-.;_:(·': ~~-~~:.::~a~k:" y~f~.--·~wa{.·.c.<>:fri~~.~11~1y·:~'J!~~,- 9f:-~.}$r~k~ti:-' .. b~~ ~1es .. 
···-:p~rqwn·_' t:~_~re-.-··.µy ::_:the.- d~~k·s.::·a~J·"·.:~P:ey>~~p~·1 .. ~d-.:::~.b.em~ ... -T.~~J?e -was ·. ~.- : _.-., 
··/8~!'.b~g~~-::s_tre)ln, ·a~out~.'th~-·:ya~~q:.~:·:·)'AboiftJ~wcf ;ye$;rs ~pr~viol:lsly, ·on 
?~e.~·,_~c9~p~a~ht~.-:· :J3S:er. ~~11~:q..2.tl:l:e·~:pq~~9e.,·ti,~ .. : c;Q._~s~.~-~h,e~_-dri;ttiks, and· ....... .. 

• · ;:;1:~P'.~.1_-r~a·\:Wh~ .. l·i;f .. :j~~~:~/.c9~g.:t·f!.'t9.~$.::;i·-±mpt9V.~¢.¢t,;.:-:.:::)~~:P<·~~h¢tj:J:tfl..¢Y .. -. ·!1·s·t~-rte.d ·.· ·;_·'. . .. 
"_'._~·t(c.ct~ulat-lrig:_aga:tri,:".<an~f -1~a·e:r\taltL.her.;J}E:f .,cdllid_ri~.t :de;>·, anyth1.ng .·.: 1

·. 

!)~~~~P:;.~t:~t .. ', ~:/{:';):~{:r;~.;>::;':;::::30',:fr<}/:;,'(,°.)/ ~'<)::):·:, . · .. ·. _:·. • .·· ;' 
.. '-.~c·; .~:·{',-~ ._. ... -",i.:'.::,qpup~·~s: .. ~p.arkea .. ·a~ ~·1:11&n~ ·~·~~r -~~r-~(:_-i):("~fi-~ .\~a-~-" ~p.·sh'. · .. · · ,,.·:>.-· .. 

:· .:-·:::'.:;'(~pp:~r-~1:1 .. tlY.~ 7·~·ga+:)1'f:ng, ~9·9e.s$ ·:·v~a _·,.t'~~ ::Pav-~r.11: ·ffacR :y~:rq.:) and en~ .... " 

·-_,f ~~~t~=~~f~~~t:t~!~!~~~~t~~~~:~nitf~~~!i!~~~~i~~W~f ;:s;~~~~:~~!:;*:r. -.-;";:·. 
-:;;~;:t.hes.e~;,.:co-nditi ons.::"becfa:ilif e~«:·:s·he"·>tF$'ClpJ.~t'r-: wapt .' .. to:·\n~_Ubje.¢;t,:-<;'(her·] : daughter. 1!·. ;" 

. ··;:,i:,~~~~~~~~1t~.~~~ft;.·;-~~~~MJll;~;~~{~~~f ~~J.1i:~~~~;~t~:~~n:~t~;:n~;~!ioh · .:··.···· 
. vt.Hµ-y·;":.he;•>r-~pPOr.J._ded-.'·;t_Q.:;-p·qmpl~.1.:t:its;.~-·/IJy.-;;:M:r.,?' ~, 1;·Shl3.l,l_e·~n_;_.i_n:,,:.Jr~ b;ruary and. ", :· ·~ .. · .. · ." 

: -·:Sinc·e·,,:,tne· flr,'e.:";and ·the; con_sequen.t:-.. disconttnµanc.e :qf::.:.~.h:e · tav$pn 

.··•·· ~q~.·.~~j ;0~:~~~~:I~1ti~::·]~! ~.~.!~k~;:!:·e:::: ::·:·.ri~~;{h~·· 't~ve~.n, ·•·· . 
::_ .... orL,~l.-~P.. ·s.tree·t.;" ... cotr~.b.ora~·~q:.; .. .th~ "PI.'evious .. te~tim0~1r .. :·as .to_ t}le ',_·.-... 
. : p~ss+~i;)ft .. of,'.·''rerira.:rks" :·by_.tQ~.· .dr_unkeir_ .1oun,ger·$-·& :.~ -She.· ~.est:t.fied- .''. " 
-... th~1~fi:•:.~ia·s,· "no1se .. in the-·we~»ho:µr.s -,or the .. morrling-.- - :~ol1·-.hav:e· · · 
. .., . . . . . . ' . ~ 

·, '. 
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.. · .. fights· **i*' and· s·wearing and they-. wake you up,. vi · · 

·Mrse Durando,· residing across the street on 21st 
Street, three houses opposite the tav-ernp with three children 

: :·.~n9luding a nineteen° ... year-~old daughter 51 gave vivid testimony, 
.. too explicit to incorporate in an opinion, as to. the behavior 
.. and ':,na.ture of ·the remarks .to her by congregants of the side-
.. w~lk outside· the- tavern· as she passed bye . Her daughter came· 
· ·home· .. complairiing of iridece1:1t ·.exposure by one of themQ Out~of-
, s~~te cars parked at the curb on both s:ldes of the street were · 
· .there . 7.1all hours of t.he nightn with men and. women in themo . . · 
··People· c.ame out. of .the ·tavern using .indecent language"·· They.· 
·."congregated on. the corner· day and n.ight, even a-fter ·the· tavern 
· clo.sed,·. es.pecially in .. the summertime o Tf,lere ·was continuous 
noise from. the.tavern~ .. On. one ·Occ·aslon she waa. awakened early 

.. ·one· morning'. by the .sound· of milk bottles· j_n her. hal.lway knocked 
· ·?ver": by"~.· C()Uple having l.nt:ercours.e ther.e ~ · · 

.· .. Mrs,,, Scarano, residing on the s0uth side of 21st Street.­
on .. ·the. s·ame block as .. the tavern9 who . is the mother of a· :fourteen­
ye·ar-old daughter P tes tifi.ed that she and the chi1d had on 
: oc.casion beeh napproached n_ as they ·walked by the tavern~. VYThere 1 . 

:'wer? men sprawled in the doorway n and on the s tI:"eet-· in front .of 
·the tavern~ They were forced to walk on. the dther side of the 

· .. stree.t.0 ·The.· tavern has vtalways been the caus·e of disturbance-e 
.La~e.·at night you hear sirens going doJvn". The police would· be 

· picking· up . some body or other out of the taverno .n Since· .the 
pla·ce burned down~ ·however,!) n1.t ~ s absolutely peaceful *** a 

,d;lff erent. place~ n · · 

." .·. . . A-.Mrs.© Cure a.nd a Mrs<'; Bolden .. both residents o·r 2ls.t 
·street'., .gave. generally ~orroborative testimony ~s to the· fore­
. going. COTI1plaints@ Mrso Cure-saw the rowdy.and swearing men 
· ~ome. out of'. the tavern· from. her window., This 'V!ent on "all times; 
. · ~n the :morl:'}ingjl at nightQ vr She couldn.vt sleep for ·the noise. . . 
· ~rs·~· Bolden .testified the drunks u_sed· the tavern back yard as a· 
· .. :t.tbathrooin.4) n . Liquor bottle-s were lined up in the early morning. on· 

the.· front steps .. and along the street to the corner., Her twelve ..... 
. year.,;_old daughte·r told her ofi stumbling over bottles and seeing 
· .. men ."drinking·. in hallways across the street f~om. the bar@ . · 

"· · The_ .. Board of Commissioners received in evidence a letter · 
.·:from Jon · Hinkamp » pas tor of the .Fif~th Street .Reformed. Church. of . . 
J3~yo11ne.9 ·objecting to 1'ienewal. of the license-~ This refe~red~ ~ .· ··: 

. ·fimong other th:tngs» to the. itcharacter of the establishment tr as~ ·. · .. 
. a matt~.r of .ncommon knowledge; ·not to say -notoriety,. and p:ubii~ · 
~~co~d~~ . ~t· ~entioned "incessant disturbances -~f the public · · 

· .. peace and· offenses. ggainst commcn decency .J' 11 as, well as contribu'"".' .. 
ftiori .nto .the cor1~uptlon of. morals and the neighborhood deca.y that.::. 

· .... Jbl~ght~s community l:'Lfe (l iv · 

.. .. Richard Ly·nch)l of the JBayonne Police Department»' ·pro-· 
duced.records under subpoena by objectors calling for "all of · 
·'the·corn.pla:J.n·ts~ 1.nvest:lgations, end so onn r·egarding this tavern •. 
The only record of an event ... :1}J; the ta.ver·n was a 1946 murder while· 

·.Baer was tending· bar q, 1,ynch -testifi.ed~ urn the vicinity of 477 · · 
. Avenue C (the l:leensed premises) I always have some kind· of· recprds• 
I.t gs a congested area~ rn Tb.e police reeeiv:e ~Y_:nmnerous complai:q.ts tt 

· by t·elephone a.s to auto:mobiles 51 people congregating.si etco Police 
car~s are dispatched by radio~ but "ordinarily fl signed complaints 
are not· sought,) The pollcemen sent to the scene use their· judg­

.. ment in handling the ::dtuat:tonswhich arise., No official police 
· ·. i"'ec·ord is made of compla::t.nts cif noise c. Only . slgned_ complaints 

a.re rec.orded G 
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;·. -- -/ ·. · ·.Baer· :t.~stified he had ~:mly one AeB.,.C(t. violation;,_. a~out 
-/stoc ·years previously, fo·r sale· to a minor c.. _ He -opens.: the tav.ern 

.at- 7 ·A. M. . The place .closes weekdays at midnight,": on. F-riday : -" 
_ -a;nd S~turday -nights :at 3 A. M. · He tends bar days until ·6 P ... M. 
· Bar;tender:r .. in his employ .. work evenings e He. occasiohally .comes 
-down . to :·:check .. -on:_ operations evenings e . 

- ' r-

.. _ . . :_, . _ .·_Baer -admitted_ :~h~re was a group of "winps·," ~hich he- said -
')iU4[bere~··.r1ve or -s:1:x:,· congregating at his. tavern. l_oca~ion~_,_. Il.e- .. ":'.' 
-.-·d_esc~ib:ed· "them.-__ as.:.-nr·eal. ·alcoholics, n who qrank. only_-wine~-:>:· He_·__ : . -_-_- ·:·:_-, 
::s·a1d·-';he: -q.seq-,,:to .. }'c_atch _them ·.a· -lot· of times in .. the. lavatory. .. ,:,dI-,:f.hk1.:ri8·' _ _, _ 

·. :.;~;; ~i~jtt!r~i·::ftt!~i tt~~~;;~;! ;,s~!1 h~~~~b~~~~~,~6;m.:!~~~~.!;;.g;d: ! .· 

·,:·~:_-ta.v,Efrn~~:_ :'.;He·~.·woµ:~d/o·cc~sio;nal·ly .. hear no.ise +n the" .. haJ..Iw.ay<to<:::t~~·:'club~f: 
~:-.. :rooII1 __ ~-~ri4 :,wot(I.d-. h_ave· .the-.· policeman :·an 'the.· pea_p·· c~~t~~r .tli~.--·:cuI:pri:~s;i:· ""'. ·: -~-:· 
- : ,~?wtr:p_'• ;_ Sha~eeii:·.,.¢omp_la1ned -to . him _ tiio"9r ,three-: ti_m.e·s · :abou~. ~he-. d;runks · .- . , -
- .: :".:~dr.i_rl:kilig-.::,0oµt~·_of .---·a:.- bottle": q_utside o - : ae -.:i:-:erus«~d __ he~r:. -,requests··, to ,·:call-.: 

... - ~·'.\.~-th$ (police,--.'·.·:9_~t -wq~·~d ,'.hav.e~·:·pa;,t~qlm~n: .o!i ._ .ch1;ty·:_·::'1h~-f e-;:~d.~~p"~r_se:; ::~h,~m._ .. -- -_. __ · 

·• ··.~·;~·~~~·~·t,.;~1~;~~1ci:~~t~1,:~i~;~f~~·····t~:r~~~i~~:~~or~~i !~, :;~;:n~e<.Z .. 
-_, '\to·;:--thEf·.-·upJ3ta:~r~r-: :social ... :.:·.clti~ :will . be .. on. the· .Avenu~·":_c:··:~side;~_;:; .'.rhe·:: new,:·;,~:-'i-'.·- :· 
·::./qliilQ:ing _,.wi~l, -occ1:1py. almost. the ·entire yardo ·: "- , .. _,<· ·d: ~ >:.\< ... - ·;~. ,.·.. -;_:_,;;;.j .. 

jI:i!cd};\' . ,.: ~e pli'lce was "ro~h" when Baer bought ti tW~Iv~.'yeS:I's' ago~ · 
~-:/.'(But_.a~:rio'.t-ed!'there·:1~ :_a .. ,record of, his tending ... bar th~:r:~·»li:L'.:J:.946 ~'. :_= __ -. · 
'(.wb.e.n.· thet-e_-_· was .. ·.·a- :homic"ide ~) . He had fights . in the : tavern ·until .h.e' -:-_:> 

. ~}'barr~d tP,e people out e " , Mrs~ Sha11.een complained to· him . about . 
\,bottle~-, b~.ing·. throwri;.into. his- yard and asked hini..· .. ~o .fence:._~h~.: ya:.;r.d·, ·. 
:;;:.in'.~::·~:· 'H~.·~sed<to .:qlean.·up-the._ yard_- but. bottle~- would, c<?ntinuer:.::~O -;··::._\::-, . 
.',~~-¢tiiri)4ate:· there-o·" ::,:He I1~ver· fericed. -the ·,yard., ·.).--He·:'denied--.hav~~:-;·,-q$ep·/ 
"::,told~ ·by· J-trs·~-~ .... SJ;ianee.:ri_. :that· people -were using:_the ·yard·:-~$. ,,:·a··'.-~~~'tri;ne:~{'.)'.':,',: 
-($he·-. te~t.ified -.to.-.th1$ ·:condition before the Division..,) .-. " 0 ;=~,'~.'.=:=·:·:;_'-_:<',<~_,_/'\;::\;, 

·f~I~r@J1:'.~· ·,. tlhoaes f t11: n1g61; .· baPienaer ~·. t~stme<L tfuii; •. ik~~ ·i~:t~~q1;~4· . 
-:b.i~:::.tp:.run··the ·place_ as if .. -it were Uhi.s own"; keep order, bar:,the•·_ ·· 
t~oublemakers •. · _. ~he· clientele -now is "very orderly" a-rid th~: place, - -· 

':J-~:'.J''1il :.~in '.~n,:· order:ty:'.:·,~rash.ion~-"-- _·on cr,oss-examin~tion,rRbQ.~fe,~, ~-~~~~:: 
}~$:t~e:~,~that·)~hen ·he:· callle ·to work .at 6 P ~ · Ma· he.· woul~r·-'~'.~e~·>p.o.-s·~~.J)~~:---, - -
,;~l-:;:"Or;>-s~ev,en ·people ·:outside the tavern..,· · .He 9ccas;i.onaIIy.:·he~.'s:.; -~>->:_, 
:«~-~oi~e>_o:u~·side 'the ___ .tavern,'" but doe·sn't go·_ outside·· .. to .s,~:e,-::abtjl.lt=:-,i_~A .. 

:J!.'• ".· . ······~er •. prodheee iw~ witnesses .·from .the p~;nde·dep~~~~~~;,:·: 
... agt~--West._and .Pa.trolm~n .Gordono.,. _There was evid.epce (~n-.P.~r._.t;: . ._-··""­
'_Jidd~c_ed· ·before the. Division) that both -of tnes.e pien w~re '.··~mploye_cr: 

_' a.s ... con~truct"lori worker$ -on tbe licensee's · new building., •.. ~ -West:<:::;/":_ . 
· _·,:'te,s_t.if1.~4 .~aer _conducts. the: tave,rn .~ 1in an or.de:J;ly.· fasl.,li_on•~.~~.,~li~>>:<_~:·:<;· -_ 

.:other· ·t~vern-,,. owners ... '! _·Baer. has on: o·,ccasion sought-. hi$'.:~.elp'.:in,:;:·P:1.s~~:: 
'. pers.:J_ng< crowds. or ·groupse - We:st has s.een ·people .sittihg._;:oµts.id:e"·-.;.~·>+>:~;~·.· 

:-... ~:l,le,:~avern.·ori- ?ls-1(.Stre.e.t...;~three or four; or as ,ma._w:-,_iis--;·:"sevel;l:;~:Y:::.~~-I-L' 
« .. do~sn, It:· repor.t -these dispersals to· headquarters·~·-:· :Oo~qo'n'_.is_ :.an-·://~~F<·--' . 
"occasional. patron of the .bar an..d a friend of the :bartende·rs ,:,:there:.".· 
~e. testified _.the- ''insi_de" of .tne ·bar is conducted in an .orderly:·" 

.'fashion, but that the bartende~s ·have asked him· ,.to·. dispers.e ·-the . 
:.gf~~PS. hanging around. from time to time wh~n he wa.s on duty. · 

\}:\' :J ...••.. i .. ·James Sa~age,• a. d ty dog warden~· whd1s .. · ·~ fr~q~e~f.:~ p~tr9zi . 
. _of -.the. taver~,- tef1tified. the ~pla~e w~s-_ conducted .. -".just . .- J.:ike' .ajly..·::-r-.·: .. :_ 
-other: ta-verri.;" _ in· -an orderly _ fashi_ono There -was, no more.~- noise\. _theJ'e : 
.:than .. ~rt any other· :tavern.· · · · :· 

Aside. from receipt in evidence of p:et:it:l:ons· .. contain.frig -
numerou.s signatures fo~ and against the renewal of the license,- and 

,r 
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one petition on file agaj_nst the grant of a permit for· the ·new<.: 
buildingsi ·the fore_goi.n.g r•epresents the substance of the case be~·. 
fore .the local boarda The record made before· the local board is : 

.. material for· con.siderat1.on by this cour1; as well as by the Df­
recitor on the review before hime Ziche~man Ve Driscoll~ 135 N&JGLo 
586.11 588 ·{~~tm~ fil .. ? 19-4,6); Florence MethG. Church Vo Tpo Committee 
~enc~ ~1?~~-9 38 lhiLkJl\'!:Qe_!:.~ 85» .9() (App .. Div.~ 1955) o · We must 

, know what was presented before the local board· in .passing. upon 
the question. whether the D:trector respected his obligation to 
sus·tain the lac al action :tf it was. reasonable o See Fanwoed v •. 

. R_occtQ.; .33 Ji:'~ ,4,04..v i~l2 (1960) Q · 

. Having. in :m.lnd the proofs- before the local board and 
-Che. comrrdssione1~·s ~ tm.doubted f8J1J.iliarity with the. gen.eral 

... sociolog.ica.1. and physj"cal background of the· area involved~ .it 
.'. is . ines.q·apable that th.e board was justifiably convinced. that~ .. a 
, pub~lc nfrlsance of a particularly reprehensible character had 
· grb1v1'1 up here over the years and. _tha~ the condi t~on. was_. closely 

·· associa:ted w·i.th the ex:Lstence of a tavern .. on the site..,, It· is 
··· .. not _neces·sary here to su.r·vey :all .. of· the· proofs addu,ced in the . 

... Division on· appeal to show that. the essential ,case agains.t. the 
renewal.-of. a liqense :tr1 the sup·e~vening ·1nt.erest. of the public 

·.a.i.~d the. service of the objectives and -policy of the alcoholic 
beverage con.tr.al act ·was not. weakened; butj) if anything~ 
strengthened. by the evidence at Div-ision level e. . 

. Baer Rs case before the Division was aimed at es.ta.b-
. lls,hing the freedom from disorder inside the tavern and his. ex-. 
cd~sion· .the:fe.from of the drunk and d~sorderly persons he ad­
mitted had f:requ.ented. :1.t before the last few yearse . But he -con-

. ceded· t.hat not·~-urithstanding his alleged dislodginent. of the druriks 
·from the tns:l.de,, they conti.nue.d to cqngregate against the outside 
wall drinlt:lng out of •,,,Jine bottles and throwing them into th~· 

. back lo.t,, ~e explained that the "wirios·n would ''panhandle" from 
· their friends a.t the social club upstairs and buy wine from. a · 
packa~ge store :nearby e · There was no e·:x:p1anation on. b~half. of Baer 

·as· to 'ihy-· the nwinos n dldn u t consume their liquor \fher;e they 
.. _bought it~ :tf they bought lt .e1sewhere.v rather than agai.nst his 
buildj~ng or in h:ts hallway o Baer said he did not consider _the 

· .. i 1winosn ·as. ntrouJ~leo ~t He was only interested, he saidj) in what 
went on ins:lde the ·t,averno Apparently he regarded his responsi­
bility: as li:mtted trJ the four· ·walls of the· tavern interior ex-

. cept when he receiv-ed specLfic complaintset At this hearing$ 
con'l:~ra1~y to his testimony before the local board, he ad.mi tted 
Mrs·r.i Shanee·.n compla.:tned to him: of men urinating in his back yarde 
He admitt~ed ·he did not :r~egard it. as a nheadachen when the iibairred 
out" winos. "sneakedH :l.:n:t,o <i:bhe tav~:rn to use his toilet, (apparently 
the .more fast:ld:tous. ones). and he had to cha_se· them· 01~tlli, · 

, . 

·. . . Rhodes admitted that i.1ntil a. "couple .or years. a.go" the 
b~nished V~W:l.:nOS Wi Ilff'ilEJI't.heleSS kept Coming.· ,back .. into the tavern. 
once. or ·tl1i6e e... we~ek<] A new. w:t tness -for the licensee"' Patrolman 

· ·Andrews~ a· :fr:Ji.end of Ba..er and a patrdn of .his ta.vernr,, .. testtfled: 
W'-Thes_e, winos ~~wuld. p:raettcally be there at· any· time during- the day Ill n 
·The corner o:Je 21st Street and .Avenue C was a hangout for the· 
nwi_nosn·and thelr frlEn1ds(ll He disper·sed·them 30.or 40 -times over'· 
anc eleve;n ..... y(:rn.:r . per ~Lod i:i 

Edward Roake:~ a police captain who had served as desk 
officer for seven years, testified he did not specifically ."recall" 
receiving complaints regarding conditions at the tavernQ It appeared 
he meant 9vins.J.deu the tav.ern rather than in the area_t) A retired 

· poli~e detecti·,we.~ Heaney, ·who worked for licensee v·s attorney on this 
CaSel' testified. the S?w:~_l10S ~i WOUld run·: messages for the Upstairs. ClUb 
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·::·.:,mempers: for ~wine_ -~oney, ·and- w-ould solicit -~andouts from peapl_e 
:in-· _the·_ v'-ci'riity like --himself. They_ would sit. on the building" 

. -~-~dge- ·day and- night_• _He would find them at. times sitting .five 
or six~ .a-breast on tl:te-:-stairway to the clubro-om and saw some of 
theJJ1 -iri- the-_ tavern. _;·'A_s re.cently' as :four-months befor·e- the fire 
}le-:saw Wi·-ne. bott:J._e"s"-lined-upoutside the building on the side-· 
wa;t~--~. :: .. Smne,_-of·: these -bore the-iabel of the nearby package ·store-.­
He :,has -seen: -'~winos" ,i'n--front or other taverns in the area.- - --

·_ .. -: '"• •.. ·· ,:_ .·• •. · -:- .• ... -. - .. • . . . c, ' .. • .. . 

_ " :_ :_:· .. ___ ·-· .:,f,. poi1_ceinan·-na.meci ·:oembowski, who lives 2 blocks -_ 
- _·away> on- 22-d -_street;,· te~-~ified.· fo~. t}1.e. objectors befor§· the 01.:.. 

~'7~-~io_~;-J\Iid .:·des_cribeq .. the: tavern.- s.ite. as the "hell ho~e of _the 
_· Pi_i;y: Of <B_ayonri"e-. _,,_ ; . He . corro:bora ted . .t}].e first~hand·. tes·timony. of ·.--~- . 
·-:it.lie: .. >other.:, ob_jec.1;or witnesses .before· ·_ho-th. bodies conceI'ning the . 
. ::·oorigregatiort ct:_ drUnks ·_on. the ·sidewalks·- adjacent_ to the tavern.; : ·-

->tll~_ir blockage ... or. the -w,ay -of -oth-er passersby, the par:k:l.ng of 
:<c~;r_s. wi_~h_:drinking occ11pa11:ts, the -"iness" of bottles, -cans and _. 
,·:.():~ner~--:r~bbis:h ~alongside and in back of ·the buildtilg.,. repetition -
-,: 9f'.:.:su,.·ch·~_q.ond11;i_otis. after c·1ean-ups due to his warnings to the . __ 
''.li¢erfae.e_~_-.-_:and:.loud. and: indecent language froin inside .and around· -
'.}~he·::_btji~din~:~.-.-:i;-The$e. conditions- had -existed from the· time-_ the ---
_>~ay.~~~1::)f~s::.;,:E;lsta_bli;shed tiptil its -·destruction by -fire.-_ Since the-­
"_:f:j;r·e .Jh~t:¢<P,~4.-be.en ."peace_ .. ·and .quiet.-"· -- In this conne·ction, in~ 
.~ld_~?lt~·1y- 1 _~.-the: ... p_p'inion.-of the ·court notes· that_ many of.: the ob-

- _:·'.j~¢t_.o;rs -'---r.wi tn~_-s$e.s.-:testffied __ :b_efore the Division·_ that .. since the 
·,_::_--:~:•#e'¢:tig#.-'/ot\-tP.e:··new::._bu:ildfng· >¢ondttiorts. at- th.e_.-1oc·at.1on _had -been 

-_ ·::·_pea:ce~Ul':_ .. &nd.· . .-quie.t-:. ~-- This· i:? ·true. ·It is-. strongly- evi_dential" .of _ 
· ·· t~e':-~aU.sE3_L·connection· between: the. former existence< and _operation.· 
- or··>the- .. taver.n.an:l.:·the _existence· of· the nuis·ance~ ·_rr·the intended 
.\d.mpli.¢~ibior.( .. o:r 'tfie:: opinion' is·_ that ·the· tavern was -in_. operation 
-~·.,·(i~ing-the.·: heari.rig __ be~or.e·_the' Divis:i,on ·as of _whe:ri: ·the witnesses-· 
··: ·w~~e·:~de~cr:t·bing ',t-_-he-·· .pe-acef~l- ,new· qoria1f1ons, --it __ is~- in inadvertent 
.. ,::e·rr.·o-r.·,_:·:~-~-~,~·*-t;:w~~:~-exp:re._$·slY,:·:¢pnc·eqed py·.t_he-_ ,licen_see·-~t-·.the" outs~t-

. ~~'_:()£_;·_:"the/:Jiear;tng·0·--1n.-,. th:e·.-_Div-f:siqn>:.tha t-- the.· tavern ·:wa.s<riot then in -
."epep~tf.on:"~~-Civ-:embe~, 1961)·:, ·--.t~e li'cen_se . not haV:ing be~n renewed· 
~.ror.J' th$t \perf'od~ ... · · , .. -- · ._, ,./ .-: -... · --. __ : - . -· ·- " . · 

JS),·,·, ;:~;;;:'.'>'·.:or~~i~ .fl.,.ex~ins.t i6h ~ ~ M witneS s . Demb~wsk:l said the 
~s:ldeW.all(_j_hebriates canie from 'both the. inside of the .tavern and 
_:'~:tlie:>c.~l~hroQnis~"- ·.They. wqtild'· stand; s:tt· and lie sprawled· on· the - · 
~:_-si'd~:t'{alk; .. --g~ner.ally:- drunk., .- · They usually num?ered: 15' -~o 20 men; 

- _.·,·:pft~n:- six· :to _eight would_· be drit1kirm ·in the_ back ·ya_rd. Ma.ny 
·.,.._~o:Ultt:-bring_·.:dr·inks-_;;:·or ,glasses ·or ·t>e'e,r · fro111 inside the tavern to: 

--:<);J;ie}oUtsidef·. :·_':wr1~1t- he.·:che.s.ed them;<· they ·would- re~ente:r the tavern 
;;··:7:~6:f/gh,·--:·up·~·:t9: t:he~'.:·clµb~ · _ -A\oshort::time :·af;t:e::r= he disp:ers~d :them _they 
:,,:":,<w.O~cj ~.retµ_rn.-~:--:·_.;.The · -"w;l.-t:los "~- ~¥6uld oftep/: p'µ~!l·: ~a_ch other around and 
-~: __ :.:>.,plqc_}t;cp~ssag:e,_,:qf,<9i~iz~_ns:~ -·}~Yq.~ ~~_pulcl _have· used ·a-· cop . _on this 

:::;_c 9r~~~~(~'~;-:;~_Ji:0~-~~:k~n{~~r~e:"-~~er~t;or ·_· 11 viJlg,arid doine . 
:'; __ bus-ines$::oh·.'·t;;he ~orthw~·st :cor_her.--of. the· same inter~~rnt:ion,. one 

~-' M:r-.<.Welrp_iclc;:/}~-1:1P.P9t·-:ted:- 'bthe~· _testi~ony of ob_jectors 'as to. drunk-
'., ·-enness j . ._ .. no.ise.,. es-pe_c+a.lly ·lat~-. at, night, . rowdyism,._._ obstruction ... __ , . 

of> s'i:dewa;i.~·5·_; · :ru[>bish and .. bot'tles •. · .. ;Merr and women at, night carr;led -_-. _i_ 

on :1.ir:!.ca):~.$·,:·.and_~-bil. the_ ·<sidewalks. a.rid ·in .hal:lways·, _·_including his, Owh_~-- · 
·One-:; o-6u.ple·,:· hs--·¢hased from. his kallway -"walked. in back ·again ·to the -:~I 
B & >~:{~:-!:; --A:·:bO'ttle contatning whiskey was .thrown through his seconQ..: ._'._ -

;-_:-: :floo:r:·,--wtndow~ -<)ifs,: bUsines~· .·fel.l: o.ff- gr~EJ.tly· be·cause customers ·w-ere~-~-':· 
.. afrafcf.::-to:-.-.pa·s,$-.by • .-· ,.When:--the -taverri .· closed at night, the "whol~ · ·, _ ·~·-

_." .Coxey_•s :,.Army•_i--woul:ci' nofsily -repair'·~tcr the upstairs cTubroom· ard ·con-~.-,:-~. 
· ··tinue with> ·the ·noise there.- ·:· ' - - . · , . · -

'· !~ ·: •• ~._ .. ;~·-: •• ~ i-~. • ~; , : . .. .. .• ~· . . .• ~·- 'E .'.::. ·: '\' ·-.· ·.::;": . 
~ , "' '• :~ ._. . . .. . ·~ . . . .· ·: :. . . . • :,i : 

... -_;-_.: -_" · ---Th~ "testim-onr :or the _wom·en ·resldent objectors was i~ 

.. ~ ·. ' . . 

( 
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· .. t~nor. the. same· before the· Division. as bef.ore: th~· ioc·~;i .. ··b~ard, b-u~t;_ · 

,--':·.-in ~ome ~resp,ects more s.pe·c1fic and detailed.. In addJtion to ... the~· 
.~'.: ·, c·omplaints. already~ mentionecl;. there was. menti·on by one.- witness. ol//:f; 

:·._ wom~ .. n -:cqming ·to the corner· at night f.or purposes of ··prostitutioti: . 
and 'J!..o-ns·orting with the d.runks. The·re were details'.. as tQ indecent,. 
expo:.sure, blockage· of side\~alks .-by sp·rawle4~out ."dr~~, accosting 

r of ·wo.nle'n and young .girls, ~hrowing of bot.tles, s.ex _a-c·ts in hallways: 
anq c·;Ca,;rS ,-,-and uririat_ion _out:side the 'tavern. It was ·C~early indii. 
cated ·that- the whole obnoxfous si.tuatioil continued -qp, l.lntil the ··~ . 
. time ~f -the fire <l) ' • '·.} • 

.. '.· ·._ .. '>:_ .. ,,. . Patrolman Hudak of . Bay.onne. ;C:larif:fe"d' ot~her: "t.e·stinionf " ·;~: 
concerning 'job-seekers on the. tavern cor·ne~~---_· He. stat·ed that . . . 
:~I:though--a_ ·dozen <;>r· s9 wduld.·wait to be:: p-fcked- up by-~_-_p.rospectiv0,'._,.-./._~. 
empl_oyer.s :in· the .early morning, most_·. of' these-:wo11ldi: ~be. gone ·.witn~ ·: 
-~h:·· a.):1alf~hour<P: ·-['p:us.· thi's. factor cannot:·.:m~rtigat:e the:' iri.cr.imip;atlrig_ ... ,.· 
_te:~r~:ime>~r>as._.~f@>:co.riditions. the re-st o,r· the: day· and: ev;epirig.· .. : ·-Hi.idak·. .· 
:s.a·~(:.~r~:hk_s·· go~~g .. in. ?-Ild out of the tavern, .:a~d __ his '~u~sti_mony _ _,w:a~-: ... 
pin-poi?!~ed- ·to·. ~he.· period. from Janua-ry · to· J'.fille · 19 ;9:;:->wheµ-: ne <· ·. · 
p~a.t.t.ol_1_¢d ·the ·:-area~·. He· saw men c·omi_rig: out 1 o·f. th~. t~~y_ern :nyelldi.ng· ·: 
~p;a .. :;:ho~~:ering~ll> vr · · · · 

, , . ,, .... ~ 

,, .... ·~'-... :.".~-It may be co.nce.ded· tp.at some of the-.· opposition ·testimony ·r 

·at: .·.both hes.Tings was to some extent. emotioria·l and· ina.r~icul_at e, · 
·,,although·, unde·rstandably so JP -,and- as to some· inc:id-ent-;s<may have been .. 
:··e:itagg~-ratedj- ~emote or pe#haps .. Un.true.;_~ .. On-. the·_ othe~. :harid, mos·t ·or 
.·:that-·.,o·n··:behalf .. · of the Iic:ensee· .was obviously. intere'sted or biased, . 
···si>mer ·pa. teri.tly. ·:untrue,,. and. ·:some of . it,. bears, suspicion' of having· been1 

· 

. arrGlnged for"* ·-·Yet· ·through the whole·· spe~ct-rum of 'thei· var-i·ega'ted~. . · ~··. ·. 
·"p1r·Q·o-fs -on both sides.9 taken _as a_whqle,: ther·e is· admn.brated a ·fi8:rd· · · 
:'c·or·e ·or credible and. corroborated. ·evidence that: the:s.e·; premises··wer'e · 

. ".for :a.-.-_lpng. -~ime ·and. until .. the .. ·fire: the·.:.f~lcruril".'of·. ccHl.Q;i.tions .- .· . , :. 
_,. ·::eg:r,~g-±6µs1y<orrenaive.· ·_to· ·~very Objectiv~i· c)-f<·sa-1Ut~r.y~~;=:1iquor·· control: 

·-a.~ ~~-,w¢i1. ·:a:s·. pub.lie· ·pr~er anq. decency.··(~.; The:.-1.oc:al··:.-com:11(~.s sio·ner .. s . 
·<.testiI'ie_d·_· before the Diyls ion.·that ,their ... aC'itloit :in 'd,enying the r~...;.: 
-'' n~wa~ .. -~:was."'·b°a$ed·upon:·the evid~·nce::thef ~e-.-ard arl.d.th,~>fac·t. of:· Obj.ec• · 
· ·.-.tio.ns by· the ·ne.ig:Qboring. ·.¢1 tizeriry ~ ·;They· ·mle:htionect dlsorder, no-1se1 .. 
·d.ebr:L~·; acco_sting ·of ~ome-n, and. con~hct, outjs~~d-e·· .. the·" .. :t~vern • 

. _, . ;, ... It--w~ulcf..be: s~perero·ga.tio*· to: :'ci~e ~r ·qu~~-e· ·rrom the. maey. 
· <aecfis1·C>ns/:emp~a~iz~~I1~ · .. ou:r ,s .. ~r111gent · publi·c .. ~~d. stat~~ory policy. fo~: , 

. : .,-: t< '::f<'ot: ·t,i'e ·:liquor bus.ine·ss:." .... Tl:ris recpr:a .·is: ;rif.e{: :Wi..th violatto_ns. , .~ti:r~~~~·; ... ·":p~-f-~hY:::.·:·or"·: -~h,e··"mo st .. sho'cki~g. ria~.i:t~··e ....... ¢.?iitih~-~~;: ;;9v_er an' .ex-
.. terided,>.p·eriod>of ~:time e1. • '~The liquor .. P~9lJ~es.~.- .. ~s,,_ q_n~---~.:~·h_at must b~ ..... 
jiareful~y<s,\lpervised and .. it .. shO~ld:.· ,b~ :_·CO~d_U~~:e':l;;·bl-·. -·~·'?.:~P.eqtabl.e .peop~e ... 
iii-. 'a:.-"r_epu1;able .. inanne1~0 n Zicherman ~.,, .Dr.~s~_?ll;· supra. (13_3 N.J_.L._, .. _. 
.Ei:t-'.,i'~::·:.588) ~:"·.Neither the. _1-i?_en~ee,_ th~-,.-Dif~C?~qr,. _no,;:i.;: ... ~the. cou~t ·. . . 

. majori t~ · undertaike, to- exc_-use .:-wha~. we.Jil.~. :9·!1· ~~,r.e. o~ ·tb;e gr~u_n~ t~a_t,_.~_he _ 
wor·st 0~ the. overt conditions an.d ac:-riof:rs: C?Jnplaf.n~:~- o_r._ -took:· .. PI~~e, o.ut.~ 

. sid-.e the tavern· proper ct . ·'J;'he _Copclus1on7~. ai;i~· Order .. un.d:r review . ~ 
.. ·ro erly·· stress the· licen_see 's resp~ns.ibi.11.:~Y _.for, ~~;l}.dl ti~ns bo~h .in .. 
-~id~ ·and,_. out.s·ide the .licensed. pr~mis~s. ·: B~,~.: the . .Dipector 1 and the ;. : 

. :eou.rt·:. majority, take the posi tiop- t?at _it._ i.,s ~nfai:r,.J~o . .the license.e _to 
: ~'ra.il··to renevr a valuable· license aft~r,,yea_rs 91: ~pe_:ra.~ion_ without .... : · 
··:·· ·1·:"··,warning by the authorities that the-.e;~tablisqm.ent is a nuisance 
-~~· -~~eviOl);S· e,fforts. at enforc.eme-rit whi(!h ~mi~ht: ale~_~:-· th.e_ lice_ns.ee. to· 
the_:p.~nger of continuing to do busine~s- f~· su_ch· map.·~1~r>- · In oth,er 
word·s . a. ki-nd ·of estoppel is. invoked in favor o.r Ui~ licensee ~and . 
a.griin~t .. the public interests affected by tn:.e o.peraEj:9n in _question._ .. 

The foregoing r.ea.soning,, it seeins-~ to ·n1e:;:- ~isses the poin~·: 

-.~· ... I ' 

··.·' 
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. in two important particulars. First, the.re is no vested property 
" right in a liquor license. Bumball v,, Burne·tt, 115 N.J.L. 254, · 
· 255 (Sup. Ct. 1935); Butler Oak Tavern Vo Division of Alcoholic 
Control~ 20 N.J. 373, 381 (1956). It is held by grace of the 
State, ·under condition of strict compliance with statutory and ad­
ministrative regulations. The dog is not necessarily entitled in 
this area to two l;>1t~s. I do not suggest that the length, of un­
disturbed operation under a license or the value of the franchise· 
are never prope~ factors for consideration in a ~eview of li­
censing action. But such considerations can never create a con­
clusive estoppel against the licensing authority. They. are at 

· most elements of variable weight in appraising the exercise or . 
discretion by the respon.sible authorities.· No more can properly 
be spelled out· from the administrative rulings cited in the court t·s 
opinion •. · None of them deal with so bad a situation as this .• · This 
licensee knew or should have .known that the conditions proven her·e 
were· at all times· grossly incompatible with the public interest 
and the ·standards to· be expected of a liquor licensee and· thn.t 
total retribution might .. fall upon 1 t at any time. 

. . . . . . 

Second, int he area of licensing, as 'distinguished from 
.disciplinary violation proceedings, the determinative considera­
tion is ·.the public interest in the creation or continuance of the 

· ·1icensed operation, not the fault or merit of the licensee. In· 
the matter of licensing the responsibility of a local authority is 
"high," its discretion "wide;n and its guide "the public interest." 
Lubliner v. Bd. of Alcoholic Bevo Cone, Paterson, 33 N.J. 428, 446 
(1960). "Whether an original license should issue· or a license be 
renewed.rests in the sound discretion of the issuing authority. 
*** The common interest of the general public should be the guide 
post in the issuing apd renewal of licenses}":Zicherman v. Driscoll, 
supra (133 N.J.L., atE• 588). A.nd while, assuredly, the nature · 

. of ·the application is one for .enewal rather than original issuance 
.is a proper fa6tor for conside ation, yet in principle, "A renewal 
license is 1 in the same categor as an original license,'' id., at .E.•. 

\~· 587 •. 

Thus, here,· entirely a art from considerations.as to the 
licensee •s culpability for the deleterious conditions which 

< • 
surrounded this establishment, the broad.question necessarily 
posed before the loc~l boa~d o the application was whether, in 
the light of all the surroundi g circumstances and condi.tions,. 
it was good for Bayonne and th neighborhood involved that a 

· tavern continue to exist at th· s particular location at all. 
There were eleven or twelve ot er taverns within a radius of a 

·few blocks (150 in the city as a whole)e The evidence makes it 
clear that this is a fairly crowded area of mixed residential 
and commercial character, of a probably moderate or low income 

· ievel •. There could· hardly he any quarrel with an objective 
judgment that one iess taver·n, e·ven if well conducted, would. 

-:.~. · proba.bly serve· the public interest of the community at large and· 
the. immediate neighborhood. That observation is a fortiori in 
the light of the peculiar magnetism of this establishment for 
drunkards, as reflected by this record, and the concomitant dis­
or.der and disturbance of public morality consequent ·thereupon. 
The conclusion of the local body that there flourished here a 
nuisance was, as noted, concurred in by the Director. Whether 
or to what extent there was such likelihood of a mitigation of. the 
offensive natur,e of this operation in the new building. as. to make 
it desirable td renew the license in the public interest, was, 
!n my view, for the cont.rolling judgment· of the ~oc al body, which . · 
was best equipped to· make 1 t. The Division should have sustained 
its determination in that regard. J 
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The lJ.censee objects to being connected with disorder-· 
and immorality on: the sidewalks, aGross the street, in the -c~r­
wash -n~xt to its back yard, et~_0 However, aside. from th~ con--' 
ceded· responslbil:tty for con.di tions on· the premises themselves; 
inside an'd out s:tde the tavern.I) the is sue of the public interes.t 
is not, as already iah.dicated, necessarily related to personal 
fault of the llcensee!!l The determinative question is: was it 1.n · 
the public.r tnterest to deny the renewal for any sound reas~m-, in­
cluding the coexistence of a liquor operation and the many 
offensive conemnltants :tn the j_mmediate surrounding area? . 

Al·though u.ttered in ~ quite different factual context, 
the langua.g e of Mr© r.Just.lce Jacobs for the Cou.rt in Fanwdod v• · 
Roc'co, ~~§; (3.3 !o~T2.Jr at P.a 415), in the course of approving our 
reversal of an order of the Division setting aside the action of 
a loca.l authorl ty· in a transfer matter, is. here also significant: 

"The tact is that the sentiment [of the peopl~ 
against a package store in a business sectiocl 
does exJ~st and in honoring it the governing body 
did not act at all unreasonably. The interests 
of effective liquor control are best· advanced 
where the munic:Lpal licei1sing program displays 
fair regard not only for the convenience of 
re std ents who pu.rchase alcoholic beverages· ·but 
also for the senttment.:s of residents who are 
unsympa thetir~ or hostile to their sale." , 

How much more compelling is the situation where the local 
body is giving fair regard to the views of residents who are con­
tinuously and directly affronted and inconvenienced by the 
offensive, conditions surrounding- the operation of a particular 
licensed establishmentJ 

The court :tn ~1a31~ood also restated the controlling ruies 
for scope of review in a licensing casec It said (,33 NoJ., at.£• 
414): nunder his settled practice, the Director abides by the 
municipality's grant or denial df the application so lo.ng as its 
exercise of rjUd™-.t~_and discretion was reasonable." · (emphasis 
added). On judicial review, said the court, - the court "will 
generally accept the Director es factual findingsit-*~t- and not . 
interfere with h:ts actlon so :tong as it was not unreasonable or 
illegally gromJ.ded ~~ (a.t .£12,o . 4L4.~ 415)" The- court held the- Di­
rector's decisi.on to set aside the local action in refusing to 
approve a tr an sf er of a package store to Fanwood' s b:ttsiness area 
to be erroneous in disregarding the local body~s right to keep 
such stores. out of the business areae The local attitude was 
required to be respected notwithstanding its foundation in local 
popular sentJ..ment and in part upon moral precepts (at EQ_415). 

How much more justification unde_rlay the Bayonne body's 
decision to extirpate the foul situation centering about these 
·11censed premises in and a.bout the $OJ.J;:thwes·t corner. of Avenue C 
and 21st Street by· denial of a license renewalJ ·The local body's 
action was entirely reasonableo Its fai-lure to do something about 
this situation ea.rller ha.s ·nothing to do wj_th -the necessity of 
sustain:i.ng :t ts present a ctio:n tn the supervening public interest. 
The real antagonists here a.re not Baer 'and the Bayonne. commissioners, 
but Baer and the gerieral public of the City of Bayom1e. 
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. The· action of the Director in overruling the local·· 
. ·board· \~as unreasonable and illegally grounded in the notion 
that the holder of a license who has tolerated if not main-

. , talned a repr.ehensible condt tion over a period of time must 
.be given a warning and an opportunity to operate. properry-­
.before the local body may deny a renewal notwithstanding a · 
reasonably SD:pportable factual judgment by.it that the con-· 
tinuance of the license will entail a nuisance and is not in 

·the interests of the city((\ That notion is not good law" and 
it is patently contrary -to .the. s.alutary objectives of 
statutory liquor c~ntrol in this State~ . · 

. My vote i·s for reversal of the order of the D,ivision 
and :reinstatement of the action of the loca.l b_ody@ 

' " 

2._-.' STATJ~: ·LICE!NSES .. _:NEW APPL,ICATIQN FILEDo 

Del.aw~re Valley< Distributors-, Inc@ 
403 Samuel · S.treet · . 
Hamil ton ·Township .9 N .,· J $. ·• ·. " . · . . .·, • . 

.>. : Appiica tion."fil.ed May 2, · 1963 for per.son-to-perso_n, 
: ·. place~to-place transfer of Limited .. Wholes~le·: L~cense .... 

WL~72 from Schwarz-Crescent Company;. ·72 William Street,. 
Newark, New Jersey~:-"·. · · 

: ·t· 
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