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'Nr1u 3Jrrnry :§uprrmr illnurt 
(Filed November 8, 1926.) 

HUDSO -N CIRCUIT. 

:RosE ToTA, Administratrix ad 
prosequendum of the Estate of 
Constantino Tota, decea:-sed, 

Plai1rttijf, 

vs. 

THE PENNSYLVANIA. RAILROAD 
CoMPANY, THE NEw YoRK & 
LONG BRANCH RAILROAD COM-
PANY and THE CENTRAL RAIL-
ROAD Co MP ANY OF N Ew JERSEY, 
corporations, 

Def endarnts. 

To JORN S. APPLEGATE & SoN, 
Attorneys for Defendants: 

Gentlemen: 

Action 
at Law . 

Notice o.f 
Appeal. 

10 

20 

PLEASE TAI{E NOTICE, that the plaintiff 30 
appeals to the New Jersey Court of Errors and 
Appeals from the whole of the judgment entered 
in this cause. 

Dated, Nov. 1, 1926. 

Yours, etc., 

ALEX. SIMPSON, 
Attorney for Plaintiff. 40 
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Grounds of Appeal. 

( Filed, Dec. 31, 1926.) 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

RosE ToTA, Administratrix ad 
prosequcndum of the Estate of 
Constantino Tota, deceased, 

Plaintiff-Appella ,nt, 

VS,. 

THE PENNSYLVANIA RAILROAD 
CoMFANY, TrrE NEw YonK & 
LONG BRANCH RAILROAD COM-
PANY and THE CENTRAL RAIL-
ROAD COMPANY OF NEW JERSEY, 
corporations, 

Defendants-Respondents. 

Action 
at Law. 

A.ppeal from 
New Jersey 
Supreme 
Court. 

Grounds 
of Appeal. 

The appellant states the following grounds of 
appeal: 

1. Because the trial Court erroneously directed 
a verdict in favor of the New York and Long 
Branch Railro ad Company because there was no 
evidence to go to the jury on the question of an 
extra hazardous crossing. 

2. Because the trial Court erroneously charged 
the jury as follows: 

. '' Of course, gentlemen of the jury, if after 
considering this case you find that the rail-

3 
• 

-
Groum,ds of Appeal. 

road ,company was not negligent, that they djd 
all the law requfred them to do,- you have 
nothing to do with signal bell, nothing to do 
about a gateman or flagman-if they gave , the 
·statutory signals, then there can be no re-
covery. If they did not, and the man himself '10 
was not guilty ,of contributory negligence, 
then there ,can be a recovery and you should 
fix the damages in the way and manner I have 
instructed you.'' 

3'. Because the charge of the trial Court limited 
any rig·ht of recovery to the plaintiff for viola-
tion of the statute regarding signals and excluded 
from the consideration of the jury the question of 20 
whether or not by reason of extra hazardous 
cross ing there should not have been some precau-
tions taken other than the statutory signal. 

ALEX. Sil\1:PSON, -
Attorney for Plaintiff-Appellant. 

40 
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Judgment of Non-Suit and Verdict. for Defendants. 

(Judgment, May 17, 1926.) 

NEW JERSEY SUPREME COURT. 

No Costs. 

10 THE PENNSYLVANIA RAILROAD 
COMPANY, THE NEW YORK & 
LONG BRANCH RAILROAD COM-
PANY and THE CENTRAL RAIL-
ROAD COMPANY O.F NEW JERSEY, 
corporations, 

Action 
at Law. 

On Postea. 
Defenda .nts, 

ads. 

20 RosE ToTA, Administratrix ad 
prosequendum of the Estate of 
Constantino Tota, deceased, 

Plaintiff. 

Judgment of 
Non-suit and 
Verdict for 
Defendants .. 

40 

It is ordered that judgment of non-suit be and 
hereby is entered in favor of defendant Central 
Railroad Company of New Jersey, and against 
the plaintiff, and on verdict in favor of defendants 
Long Branch Railroad Company and The Penn-
sylvania Railroad Company, and against the 
plaintiff, without costs. 

Entered, May 17, 1926. 

A true copy. 

On Motion of 
JOHN S. APPLEGATE & SON, 

Attorneys. 

Enw ARD J. l{ELLEHER, 
Clerk. 

5 

Summons. 

The State • of New Jersey to The Pennsylvania 
Railroad Company, the New York & Long 
Branch Railroad Company and The Central 
Railroad Company of New Jersey, corpo-
rations: 

10 
( Seal) 

YOU ARE SUMMONED to answer the an-
nexed complaint ,of Rose Tota, administratrix ad 
prosequendum of the Estate of Constantino Tota, 
deceased, in an action at law in the Supreme 
Court. And take notice, that unless you file your 
answer to said complaint with the Clerk of the 
Supreme Court, at Trenton, within 20 days after 20 the service upon you of this writ and the annexed 
complaint, the , plaintiff may proceed in the suit 
and judgment may be entered against you. 

WITNESS, William S. GuTI?-mere, Chief Justice 
of the Supreme Court, at Trenton, this 18th day of 
January, 1926. 

ALEX. SIMPSON' 
Attorney. 

EDWARD J. KELLEHER, 
Clerk. 

40 
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Complaint-. 

NEW JERSEY SUPREME COURT, 

HUDSON COUNTY. 

RosE ToTA, Administratrix ad 
prosequendum of the E -state of 
Constantino Tota, deceased, 

Plaintiff, 

v,s.. A,ction 
at Law. 

THE PENNSYLVANIA RAILROAD 
CoMPANY, THE NEw YORK & Complaint. 
LONG BRANCH RAILROAD COM-
PANY and THE CENTRAL RAIL-
ROAD COMP ANY OF NEW JERSEY' 
corporations, 

Defendants. 

Plaintiff residin g at New York City, in the State 
of New York, says that: 

' 
1. Plaintiff is administratrix ad prosequendum 

of the Estate of Constantino Tota, deceased, and 
brings into court letters of administration ad pro-
sequendum ,granted to her upon the said estate 
by the Surro gate of the Count y of Monmouth, on 
the 17th day of December, 1925. 

2. Defendant s on the 12th day of 1Iarch, 1925, 
were engaged in the operation of steam railroads 
at Hazlet, in th e County of Monmouth, and main-
tained a publi c crossing of said railroads over a 
public hi ghwa y known as Hazlet Avenue, at Haz-
let, aforesaid. 

7 

Complaint. 

3. Intestate of the plaintiff, on the 12th day of 
March, 1925, was killed through the negligence of 
the defendants. 

4. The negligence of the defendants consisted 
in this: Defendants did not us e re,asonable ca.re 
to maintain ~nd bperate trains over said public 
cro ssing in a proper a.nd safe manner, but on the 
contrary failed to use reasonable care to · give sig-
na ls by ringing a bell or blowing a whistle within 
300 yards of said public crossing, as required by 
stat ute; and did not use reasonable care to in-
sta ll automatic signals for the purpose of ringing 
bell or giving signal before locomotives ap-
pro ached said crossing, and to keep and maintain 
same in proper condition; and did not use reason-
able care to install safety gates or to have a :flag~-
ma n or watchman at said public .crossing; and did 
not use reasonable care in the operation of said 
tra in s, but, on the contrary, propelled two trains 
over said crossing, going in opposite directions . ' without any warning thereof, and maintained said 
cross ing in such a manner with permanent ob-
str uctions so that the vision of those , approaching 
t~e cr ossing was obstructed until they were prac-
tica lly upon said crossing, and by reason of such 
negligence, plaintiff's intestate was struck and he 
Was killed on the 12th day of ~1:arch, 1925. 

5. I nt estat e of plaintiff was at all times in the 
exe,rcis e of due care for his safety. 

6. In tes tate of plaintiff left him survivino- his .d o, 
WI ow, th e plaintiff herein, a son, age 4 years, and 
a d~ught er, ag·e 8 years, who have suffered pe-
cmuary injury by reason of his death. 

10 

20 

30 

40 



10 

30 

40 

8 

Answer. 

7. 'rhe . within action is -commenced within 
twenty -four calendar months after date of death 
of plaintiff's intestate. 

Plaintiff den1ands $75,000. 

ALEX. SIMPSON, 
Attorney for Plaintiff. 

Ans.wer. 

NEW JERSEY SUPREME COURT, 

HuDsoN CouNTY. 

RosE ToTA, Administratrix ad 
prosequendum of the Estate of 
Constantino Tota, deceased, 

Plaintiff, 

vs. 

THE PENNSYLVANIA RAILROAD 
CoMPANY, THE NEW YoRK & 
LoNG BRANCH RAILROAD CoM-
PA Ny and 'l1HE CENTHAL RAIL-
ROAD COMPANY OF NEW JERSEY, 
corporations, 

Defendants. j 

Action 
at Law. 

Answer. 

Defendant The Pennsylvania Railroad Com-. 
pany, body ~corporate, answering the complaint 
file,d in the above , entitled suit, says: 

9 

Answer. 

1. Objection will be made before or at the time 
the above action is moved for trial that it ap-
pears in the complaint that the plaintiff is a non-
resident; that letters of administration and. .pro-
sequendum were issued to said plaintiff by the 
Surrogate of the County of Monmouth, notwith-
standing which the venue in this action is laid in 
Hudson County, whereas it should have been laid 
in Monmouth County, and on said grounds motion 
will be made to dismiss said suit for want of jur-
isdiction, or that the venue be changed to Mon-
mouth County. 

2. It denies the truth of the matters contained 
in the complaint. 

FIRST DEFENSE. 

1. The, accident ,complained of was the result of 
contributory negligence on the part of plaintiff's 
de,cedent and occurred without any fault on the 
pa.rt of this defendant. 

JOHN S. APPLEGATE & SON, 
Attorneys of Defendant, 

The Pennsylvania Railroad Company. 

10 

20 

3() 

40 . 



10 

20 

30 · 

10 

Answer. 

NEW JERSEY SUPRENI:E COURT, 

HUDSON COUNTY. 

RosE ToTA, Administratrix a<l 
prosequendum of the Estate of 
Consta11tino Tota, deceased, 

Plaintiff, 

vs. 

THE PENNSYLVANIA RAILROAD 
COMPANY, THE NEW YORK & 
LoNG BnANCH RAILROAD CoM-
P ANY and THE CENTRAL RAIL-
ROAD COMPANY OF NEW JERSEY, 
corporations, 

Defendants. 

Action 
at Law. 

Answer. 

Defendant, The Central Railroad Company of 
New Jersey, body corporate, answering the com-
plaint filed in the above entitled suit, says: 

1. Objection will be made , before or at the time 
the above action is moved for trial that it appears 
in the complaint that the plaintiff is a non-resi-
dent; that letters of administration ad prosequen-
dum were issued to said plaintiff by the Surrogate 
of the County -of Monmouth, notwithstanding 
which the venue in this action is laid in Hudson 
County, whereas it shou ld have been laid in 1''1:on-
mouth Count y, and on said grounds motion will 

40 be made to dismiss said suit for want of jurisdic-

11 

Answer. 

tion, or that the venue be changed to Monmouth 
County. 

2. It denies the truth of the matters contained 
ill the -complaint. 

FIRST DEFENSE. 

1. The accident complained of was the -result of 
contributory negligence on the part of plaintiff's 
decedent and occurred without any fault on the 
part of this defendant. 

JOHN S. APPLEGATE & SON, 
Attorneys of Defendant, 

The Central Railroad Company 
of New Jersey. 

10 

20 

30 

40 
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Answer. 

NEW JERSEY SUPREME COURT, 

HUDSON CouNTY. 

RosE ToTAJ Administratrix ad 
prosequendum of the Estate of 
Constantino Tota, deceased, 

Plaintiff} 

V&. 

THE PENNSYLVANIA RAILROAD 
CoMPANYJ THE NEw YoRK & 
LONG BRANCH RAILROAD COM-
PANY and THE CENTRAL RAIL-
ROAD COMPANY OF NEW JERSEY, 
corporations, 

Defendants. 

Action 
at Law. 

Answer. 

D·efendant, The New York & Long Branch Rail-
road Company, body corporate, answering the 
complaint filed in the above entitled suit, says: 

1. Objection ,,rill be made before or at the time 
the above action is moved for trial that it appears 
in the complaint that the plaintiff is a non-resi-
dent • that letters of administration ad prosequen-

' dum were issued to said plaintiff by the Surrogate 
of the County of J\1onmouth, notwithstanding 
which the ven~e in this action is laid in Hudson 
County, whereas it should have been laid in i1on-
mouth County; and, further, for the reason that 
the defendant's principal place of business and 
the location of its duly authorized agent upon 

13 

Answer. 

whom service of suit papers may be, served is at 
Long Branch, in the County of Monmouth and 
State of New J crsey, at which place this defend-
ant was served in this action; and, further, for . 
the reason that said defendant was not served in 
this suit in the County of Hudson whe,re the venue 10 
of said suit is laid; and ,on said grounds motion 
will be made to dismiss said suit for want of juris-
diction, or that the venue be changed to Mon-
mouth County. 

2. It denies the truth of the matters contained 
in the complaint. 

FIRST DEFENSE. 

1. The accident complained of was the result of 
contributory negligence ,on the part of plaintiff's 
decedent and 00curred without any fault on the 
part of this defendant. 

JOHNS. APPLEGATE & SON, 
Attorneys •of Defendant, 

The New York & Long Braneh 
Railroad Company. 

20 

40 
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Case. 

NEW JERSEY SUPRE lvfE COURT. 

Bef ore-H ,on. WILLARD W. CuTLER, J., and a jury. 

] O RosE ToTA, Administratrix ad 
prosequendum of the Estate of 
Constantina Tota, 

20 

4 I) 

Plaintiff, 

vs. 

THE PENNSYLVANIA RATLROAD 
COMPANY, THE NEW YORK & 
LONG BRANCH RAILROAD COM-
PANY and THE CENTRAL RAIL-
ROAD COMPANY OF NEW JERSEY) 

Defendants. 

Jersey City, N. J., May 7, 1926. 

APPEARAN 0ES : 

ALEXANDER SIMPSON, EsQ., for the plaintiff. 

JOHN J. APPLEGATE, Esq., for the defendant. 

Sen. Simpson: I .offer in evidence letters of ad-
ministration issued to Rose Tota, dated the 17th 
day of D·ec:ember, 1925, by the Surrogate of the 
County of i1:onmouth. 

(Marked Exhibit P-1.) 
Sen. Simpson: I understand it is admitted that 

the trains which were involved in this accident 

15 

Frank Di P:alma,....:-Direct Exa ,mination. 

wer e· operated by the Pennsylvania and the right 
of way was the right of way of the N e,w York and 
Long Branch Railroad. 

Mr. Applegate: That is admitted. 

FRANK DI PALMA, sworn. 
(Examined through an interpreter.) 

Dire ct Examination by Sen. Simpson: 

Q. Where do you live? A. Haslett, New Jersey. 
Q. How long have , you lived there? A. 11 years. 
Q. On the 12th of Mar .ch, 1924, were you at 

home? A. I was in my barn. 
Q. Around six o'clock at night were you in your 

bar n ? A. Yes, sir. 
Q. About how far in your barn from the Haslett 

rai lro ad crossing? A. 300 feet. 
Q. How near is it to the railroad tracks? A. 

About 50 feet. 
. Q. Now, .on the 12th of March, when you were 
1n your barn, about six o'clock, as you have de-
s,cribed the lncation, was your attention attracted 
by anything · at the c:rossing? A. I heard a great 
noise made by the train there and I looked out. 

Q. What did you see when you looked out? A. 
I .saw that the train had hit the truck and the 
truck turned around on the ,crossing. 

Q. Which way was the train going that you saw 
hit the truck? A. From New York. 

Q. From N e•w York •Or to New York? A. The 
train was coming from New York and going to 
Long Branch. 

20 

30 

40 
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Frank Di Palm0r-Direct Examination: 

Q. Up to the time you heard the crash had you · 
heard any whistle or bell from the train? A. No. 

Q. After you saw that automobile hit and turned 
around, did you see anything else happen to it? 
A. Then I left n1y barn and I went to the place-
where this thing ·happened. 

Q. When you went toward the place, as you 
were going toward the place, did you see anything 
else happen? A. Then I saw a train came from 
Long Branch, which was the 6 :12 train going to 
New York, and 200 feet before reaching the cros .s-
ing it hit the truck also. 

Q. When the train which was going toward 
Long Branch hit the truck, what happened to the 
truck? A. It turned on the crossing. 

Q. Now, up to tha.t time had you heard any 
whistle or bell from the train which hit the truck 
the second time? A. No. 

Q. How long- was it between the time you heard 
the- first crash and the time you saw the second 
train hit the -truck? A. About two minutes or two 
minutes and a half. 

Q. And what position was the truck in after the 
first train hit it and before the second train? A. 
I saw the whole business went up in the air. 

Q. Did it come down before the second train 
hit it -or was it up in the air when the second 
train hit it? A. Yes. 

Q._ Where was it when the second train hit it? 
A. The body of the truck was not there, but the 
man was in the car. 

Q. Then what happened to the car after they 
knocked the body of it off? A. The first train sent 
the man who was on the truck about 25 feet away. 

Q. So that there was no man on the truck when 

17 

Fra -nk Di Palma.-Direct Examination . • 

the second train hit it, was there? A. There was 
another man there. 

Q. There was a man in it? A. Yes, sir. 
Q. Was the man in it when the second train 

hit it? A. The man from New York. 
Q. Do you know the man J enowicz who was in 

the truck-did he live in your town? A. I seen 
him on the embankment, 25 feet away. 

Q. Did he live in your town? A. Yes, sir. 
Q. When you found him you knew him; you 

knew who he• was, did you? A. They were plac- -
ing some doth over his face, and I told them to 
uncover it. 

Q. When you found him did you know who he 
was? A. Then I -could tell who it was. 

Q. Who was he? A. J enowicz. 
Q. Did he live in your town? A. The next 

village. 
Q. You knew him, did you? A. Yes, for a -short 

time I knew him. He• was a farmer. 
Q·. Do you know whose truck that was, whether 

it was J enowicz 's or not? A. Everybody said it 
was his truck. 

Mr. Applegate: I object. 
The Court: Strike it out. 

Q. Did you know whether it was J enowicz 's 
truck or not? A. No, I am not sure. 

Q. Well, when you got to the crossing, what 
condition did you find? - A. They were covering 

_ him up. 
Q. _Was J enowicz still alive? A. Yes. 
Q. And Tota was dead? A. He was in pieces. 
Q. And wha.t did they do, take away the pieces 

10 

20 

40 
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Frank Di Palma,-Direct Examina.tion. 

in a truck? A. Yes ; taken to the Long Branch 
Hospital. 

Q. J enowicz was taken 1 A. Yes, sir. 
Q. A.nd where , was the truck1 A. It was 1n 

front of the head of the engine. 
Q. How long had you lived in this place up to 

the time of the accident 1 A. Seven years. 

Sen. Simpson: Cross examine. 

Cross Examination by Mr. Applegate: 

Q. In which direction was the, truck traveling 
as it approached the railroad crossing1 A. It was 
coming from the main road and was ,going toward 
the station. 

Q. Going east or west? A. I don't know what 
east or west is. 

Q. "\Vas he going away from your barn or to-
ward it 1 A. He was eoming on the road, going 
toward the station. 

Q. Was he going away from your barn or to~ 
ward it 1 A . I eould .not say that because the barn 
is here and the road is that way. 

Q. Is your barn on the same · .side of the track 
that the station is •on, or on the opposite side 1 
A. On the opposite side. 

Mr. Applegate: There is no question 
that the station is on the west side 1 

Sen. Simpson : And he is on the east .side,. 
Mr. Applegate: He must be; he said he 

was on the opposite side. 
Sen. Simpson: All right. 

19 

Frank Di Palma-Re-direct Examiination. 

Q. Was the automobile going toward the sta-
tion at the time of the accident? A. Yes, sir. 

Mr. Applegate: Then the automobile was 
going from east to west. 

Q. How far is your barn from the railroad 
crossing1 A. 300 feet. 

Q. Isn't it more than that? A. It cannot be. 
Q. I--Iow far is your barn south of the crossing? 

A. 300 feet I told you before. 
Q. How far is the , barn from the nearest rail-

road track1 A. About 50 feet. 
. Q. And is the barn toward the Long Branch 

side of the crossing or toward the New York side 
of the crossing? A. 1\!1:y farm is alongside of the 
tracks. · 

Q. I am speaking of the barn; . is the barn lo-
cated on the north side of the crossino· or south 
of the crossing? A. One door is by the, tracks • 
another door is by the yard . ' 

Q. What were you doing in the barn at this 
time? A. I was painting the tools for the farm. 

Mr. Applegate : That is all. 

Re-direct Examination by Sen. Simpson: 

Q. show you a photograph; do you see your 
~arn 1~ !hat picture? A. I •could not see very 
good; it 1s too dark to see. 

. Q. Can you tell what that structure is on that 
picture? A. This little house belonged to a to-
mato factory. 

10 

20 
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.Augu.stine Vign~Direct Examination. 

AUGUSTINE VIGNA, sworn. 
( Through an interpreter.) 

Direct Examination by Sen. Simpson : 

Q. Where do you live 7 A. At the present time 
I am living here. 

Q. Where did you live on the 12th of March, 
1925 7 A. Haslett, New Jersey. 

Q. Did you know the witness who just left the 
stand ; did you know him the 12th of March 7 A. 
Y e-s, sir. 

Q. Were you on your way to his house to get 
some milk7 A. Yes. 

Q. Did anything attract your attention to the 
crossing this night 7 A. No. 

Q. Well, what if anything did you see of the 
aocident 7 A. I saw the express ,vhen it hit the 
truck. 

. Q. Which way was the express going when it 
hit the truck7 A. Long Branch. 

Q. What did it do to the truck when it hit it 7 
A. It turned the truck on the tracks going to New 
York. 

Q. You did not see it hit by anything then ex-
cept by the express, is that it? A. Yes, sir. 

Q. Y.ou did not see it hit by any other train 
than the express train? A. The second train only. 

Q. You did not see the first train that hit it 7 
A. It was hit by the express. 

Q. But you did not see it before it was hit by 
the express 7 A. I saw the truck, ye•s. 

Q. What was it brought your attention t,o the 
truck:7 A. The truck passed in front of me and 
was going toward the station. 

.Augu.stine Vigna-Direct Examination . 

Q. Which side of the track were you on? On 
the same side .of the track as the barn of the first 
witness or on the • other side? A. I was on the 
side of the barn. 

Q. And how far from the •crossing were you 
when the truck passed you 7 A. About 50 feet. 

Q. And did you know the people in the truck 
when it passed you 7 A. No. 

Q. Did you see who was driving the truck 7 A. 
I saw both men, but I do not know who was con-
ducting the truck. 

Q. Which side of the truck was the driver on, 
the left side or the right side 7 A. He was on the 
left-hand side. 

Q. Did you stand to let the truck pass you 7 A. 
Yes, sir. 

Q. And how far were you then away from the , 
station when you stopped to let the- truck pass 
you 7 A. I did not measure the distance, but 
about 50 feet . 

Q. Fifty feet from the station or 50 feet from 
the crossing7 A. From where I was to the 
crossing. 

Q. Did you watch the truck as it passed you 
until it got on the crossing? A. No. 

Q. Where was the truck the next time you saw 
it after it passed you 7 A. When the train hit 
him. 

Q. What position was he on the crossing when 
the train hit him 7 A. He was going toward the 
station. 

. 
Q. 
Q. 

sir. 

He was then on the •crossing7 A. Yes. 
And pointing toward the station 7 A. Yes, 
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Augustine Vigna-Direct Exarnination. 

Q. And in which direction was the train com-
ing from that hit ·him 7 Coming from New York 
or going to New York? A. It was coming from 
New York. 

Q. And when it struck the truck how far over 
the crossing was the truck ? A. I t was on the 
crossing at the time it turned over on another 
track. 

Q. \Vell, wa s it the crash of the train st riking 
it that attracted your attention or were you look-
ing at it just before the train hit it 7 A. It was 
the crash which attracted my attention. 

Q. That is, you remen1ber him passing you, then 
you heard a crash and you looked around, is that 
it 7 A. Yes, sir. · 

Q. When you looked around after you heard 
the crash, what did you see 7 A. When I went 
near there I went there in order to find out what 
was the trouble and I saw one man was off the 
track and near the bank and the other one was 
still on the truck. 

Q. And the rnan that was on the truck, was he 
' living or dead or what 7 A. I didn't look very 
close. 

Q. Was he living or dead ? A. I could not say 
whether he wa s dead or living. 

Q. You did not stay around to see if they took 
him out of the truck 7 A. No, I did not. 

Q. Drawing your attention to. the question I 
asked you before, when you heard the cras h and 
looked toward the crossing, what was the first 
thing you saw7 A. I saw one man who was on 
the bank at the side of the track and one was on 
the truck. 
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A u:gustine Vigna -D irect E xamination . 

Q. Where was the truck whe n you turned, af ter 
the cras h ? A. vV as on the tracks . 

Q. Which track was it on? A. Th e track fr om 
New York. 

Q. How far did the train go after it hit the 
truck? A. It stopped right away; the last car was 
very near the cross in g. 

Q. With the last car near the crossing on the 
Long Bran ch side 7 A. Yes, sir. 

Q. At any tin1e befor e you heard the cras h had 
you hea rd any whis tle from the train coming from 
Long Bra 11ch 7 A. No. 

Q. And when you saw this accid ent happe n and 
you got up there, did you wait unti l these men 
were ta ken away ·or did you go ri ght away ? A. I 
went home and call ed out my bro ther . 

Q. And as you appr oached the crossing, draw-
ing your attention to the Long Br anch side, did 
you hear any engine bell at all on the Long Branch 
side 7 A. Th ere was no train coining fron1 Long 
Branch , was going towar d Long Bran ch. 

Q. I an1 ta lk ing abou t the one going to New 
York. A. Not hing at all . 

Q. How lon g had you lived around that cross-
ing at the time of the accident? A. About two 
years . 

Q. Ab out what t ime of day was th is accide nt 1 
A. About 6:10 or 6 :12. . 

Q. Was it dark or daylight then 1 A . It was 
clear; it was not exactly clear , but it was not 
dark. · 

Q. Was it daylight, full day, or nigh t? A. Yes, 
was about that. 

Q. Ab out what? A. Neither dark nor light. 
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Augu.s'tine Vigna-Direct Exam .inatio 1n. 

Q. Was it daylight or black night or was it 
daytime? A. The sun was down, but you could 
·see. 

Q. All right. Now, as to the direction that this 
truck was going as you walked that way, ho-\v· near 
did you have to get to the crossing before you 
could see up and down? 

Mr. Applegate: Objected to. This wit-
ness is not qualified to answer a question 
of that kind. 

Sen. Sin1pson: I withdraw the question. 

Q. 1Iad you known this crossing for two years, 
and had you crossed it for two years? A. Every 
day. 

Q. And in the direction the truck was going 
how close would you have to get to the first track 
before you could see up and down either way on 
the track? 

Mr. Applegate: Objected to. 
The Court: 1Ie may tell us if he knows. 
Mr. Applegate: There is no evidence 

here that he made any observation or meas-
urement. 

The Court: We do not know yet. 

A. From one side you could see about ten or 
fifteen feet away and the other side you would 
have to go very close to the track to look and see 
things. 

Q. 1 am drawing your attention to the fact that 
these men were approaching the track from the 
side you were 011. A. In order to see up and down 
you should go very close. 
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Augustine Vigna-Direct Examination. 

Q. Well, what do you 1nean by very close? A. 
Near the tracks. 

Sen. Sin1pson: I offer these photographs 
in evidence. 

1\tfr. Applegate: vVhen were they taken? 
Sen. Simpson: April the 23rd of this year. 
The Court: If there is no objection, they 

may be received. 
(Photog-raphs marked Exhibits P--2, P-3 

and P-4.) 

Q. I show you Exhibit P-2; is this the side of 
the crossing you were on when you saw this ac-
cident? A. I was on this side here. 

Q. I an1 talking about the crossing; which side 
were you on? A. On the other side. 

Q. That is, you were on the east side or the 
west side? A. Near the sn1all house. 

Q. Near this sn1all house 1 A. Yes, sir. 
Q. I show you Exhibit P -4; were you on the 

same side as those buildings or the other side? 
A. I was right here. 

Q. W ei
4 e you on the same side of the crossing 

as the buildings? A. Yes, sir. 
Q. What is the building, a tomato factory or 

what? A. A tomato factory. 
Q. You were on the sa1ne side as. the tomato f ac-

tory? A. Yes. 

Sen. Simpson: Cross examine. 

Cross Examination by l\1r. Applegate: 

Q. The automobile was going from e~.st to west 
was it? A. vV as going from east to west. ' 
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A ugustin,e V igna~C ros s E xamina .tion. 

Q. You heard the train whistle, didn't you 1 A. 
I heard some whistle when I ca1ne out from the 
house. 

Q. And which train was. that that you heard 
whistle 1 A. That I could not tell you. I don't 

10 know. 

20: 
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Q. Did you sign the name which appears at the 
bottom of this page I am showing you 1 A. Yes. 

Q. That is your signature 1 A. Yes. . 
Q. Where were you when you heard the whistle 

which you spoke of1 A. I was hon1e; when I came 
out from the house. 
, Q. How long after you can1e out of the house 
did you see the auton1obile 1 A. One or two 
minutes. 

Q. And how long after you came out of the 
hous~ did the accident happen 1 A. It was within 
two minutes. 

Q. Did ·you see the first train that struck the 
automobile 1 A. I saw it when it hit the truck. 
, Q. You saw the train hit the truck1 A. Yes, 

sir. 
, Q. That is the first train that hit iU A. The 
express. 

Q. Is the express the train that was going to 
Long Branch 1 A. Yes, sir . 
. Q. And that is the southbound train, isn't it1 _ 
A. Was going to Long Braneh. 

Q. Did you see the second train that struck the 
truck 1 A. Yes. 

Q. So that you saw both trains, didn't you 1 A. 
Yes, sir. 

Q. And did you hear the whistle o.f the express 
train as it approached the crossing just before 

Augustine Vigna~Cross Exa ,mina.ti01i. 

the accident? A .. No, I heard the whistle only 
when I come out from the house. 

J\1r. Applegate: I would like to have this 
marked D. 

(Statement marked Exhibit D-1 for Iden-
tification.) 

Q. That you say is your signature? A. Yes, sir. 
Q. Now, is this your signature? A. Yes, sir. 
Q. You signed your name there, didn't you 1 A. 

~T • .1.es, sir. 

l\!Ir. Applegate: I would like to have this 
statement marked D. 

(Marked Exhibit D-2 for Identification.) 

Q. And did you read it? A. Yes, I read it after 
it was written. 

Q. Did you read it before you signed it? A. 
Yes, sir. 

Q. And y,ou read it over to me standing out in 
the 0orridor today, didn't you? A. No, I did not. _ 

Q. Do you mean to say that you and I were not 
standing out in the -corridor about noon today? 
A. Only a small fraction-

Sen. Simpson: I object to that as not 
proper c:ross examination. That he read it 
over at the time he signed it, of course I do 
not object to, but that he and ,counsel for 
the defense were having a little , afternoon 
tete-a-tete in the corridor and read it over 
together does not seem to me to be pr ,oper 
cross examination. I do not dispute his 
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Augustin .e Vigna~Cross Exa .mina,tion. 

signature; he does not deny that he read it 
over, and the fact that counsel may have 
had him in a corner out in the corridor and 
read it over seems to me is not proper cross 
examination. 

The Court: I don't think it is competent 
unle -ss some question arises. 

Q. Did you hear the noise of the train before 
you saw the train hit the truck? A. I heard the 
train c,oming. 

Q. How long before you saw the train hit the 
truck did you hear it coming? A. About a minute 
or two. 

Q. Where was the truck when you heard the 
noise of the train coming? A. It was going on 
the road. 

Q. And how far away was the truck from the 
crossing when you heard the noise of the train 
0oming? · A. I did not measure the distance, but 
I can say it was from 50 to 100 feet. 

Q. And how far were you at that time from 
your house? A. About 50 feet. 

Q. Had the automobile passed you at that time? 
A. Yes, sir. 

Q. Did you see the train at that time? A. I did 
not see the train before it hit the truck; the f ac-
tory was in front of me. 

Q. And you did · not see- the train before you 
heard the tTain, is that it? A. Yes, the noise. 

Q. And are you pretty sure you did not hear 
anything like a whistle from this train? A. What 
train? 

Q. The express train. A. Only when I came 
from the house. 
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Augu :stine Vigna-Cross Examination. 

Q. And that was the express train that you have 
been speaking about, was it? A. I think so. 

Q. How long after it came out of the house did 
you see the truck? A. After a few paces. 

Q. What do you mean by a pace, three feet? A. 
About thirty or forty fe-et. 

Q. So that y;ou were out of the house when you 
heard the whistle of the train, weren't you? A. 
While I was coming out the door. 

Q. And what was· it-the automobile was in 
sight at that time, wasn't it? A. No, I could not 
say. 

Q. You could not see the truck until you got a 
few paces from your door, is that it? A. Maybe 
the truck was 100 feet away from me. 

Q. Past you toward the crossing, or on the 
other side? A. Yes, sir. 

Q. Did you see the train coming from the south? 
A. You mean the lo-eal from Long Branch? 

Q. Yes. A. No. 
Q. You did not see that at all? A. No. 
Q. Then you did not see it strike the autom ,o-

bile, did you? A. When I went ~ear the tracks, 
yes. 

Q. Then you did see that train, the local train, 
did you? A. I saw it when I went near the tracks, 
yes. 

Q. Which train did you see first, the express 0r 
the local? A. I saw both trains. 

Q. Which one did you fir.st? A. The express. 
Q. Where was the local when you saw the ex-

press? A. It was below Di Palma 's house. 
Q. By Di Palma, do you mean the man who 

testified a few minutes ago? A. Yes. 
Q. And were the hv,o trains on the crossing at 
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Augustine Vigna.-Re-direct Examina.tion. 

the same time? A. No, there was a slight differ-
ence between the two. 

Q. Which train got there first? A. The expre:Ss 
train. 

Q.And after the · express train pa.ssed the cross-
ing then did the local train come along and strike 
the truck? A. The same time. 

Q. That was the second strike you mean, is that 
it? A. Yes. 

Mr. Applegate: That is all. 

Re-direet Examination by Sen. · Simpson: 

Q. This house you lived in, how far was it from 
the second crossing? A. The house is near the 
battery. 

Q. How far is it from the .crossing? A. About 
20 or 25 feet. 

Q. As you came· out of the house and were 
coming out of the door you heard the whistle, is 
that it? A. Yes. 

Q. And you do not know where it came from 1 

Mr. Applegate: Please don't lead. 

A. No. 
Q. Now, at the time you stood in the doorway 

of the house, as I understand it, you told counsel 
for the defense up to this time that you stood in 
the doorway you had not seen the truck, is that 
the fact? A. N·o. 

Q. And the truck did not come in sight until 
you got down to the roadway? 

Mr. Applegate: I object. 
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-A ugitstine Vigna .-Re-d ,irect Exa .mination. 

Sen. Simpson: It is .exactly repeating 
what I brought out 

Mr. Applegate: Y 011 have no right to 
cross examine your own witness. 

Q. Will you .state wh:ether or not the truck was 
in sight as _you stood in the .doorway .? A. No. 

Q. How long after _y.ou .stood in the doorway 
.and heatd the whistle ·was it that the truck came 
in sight? A. About a minute or two. 

Q. You ar .e just guessing when you say a min-
ute or two, aren't you .? A. I am ·sure. 

Q. How far did you walk from the doorway 
where you stood when you heard the whistle? How 
many paces did you take before you saw the 
tr uck ? A. About. 50 feet. 

Q·. You walked 50 feet you mean? A. Well, no, 
I did not walk so far. 

Q. W ell, how far did you walk before you saw 
the truck? A. From 20 to .25 feet. 

Q. Where was the truck when you first saw 
it? Was it behind you? In front of you, or where 
was it? A. In back ·of lme. 

Q. Now, this ·statement that you signed, is 
tha t in English or in Italian? A. In English. 

Q. Where did you sign it? A. In Elizabeth-
por t . 

Q. Did somebody send for you to come down to 
an office or something? A. They sent me from 
the office. 

Q. From what -office? ·A. The place where I 
was working. 
E ~- Your office sent you down to where? A. 

hzabethport with the Central Railroad. 
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II enry A. V alling-Direct Examination. 
•. 

Q. And you made this statement there? And 
it was written down by somebody else, is that it? 
A. Yes. , 

Q. And was it read over to you in Italian 7 A. 
No; I read it myself in American. 

Sen. Si,mpson: That is all. 

Re-cross Examination by Mr. Applegate: 

Q. You read English very well, do you? A. Not 
very well. 

Mr. Applegate: That is all. 
(Recess to 11:ay 10th, 1926.) 

10 A. M., May 10, 1926. 

HENRY A. WALLING, sworn . 

Direct Examination by Sen. Simpson: 

Q. Where do you live 7 A. Haslett. 
Q. Who are you employed by 7 A. New York 

and Long Branch Railroad. 
Q. How long have you been employed by them! 

A. About 18 years. 
Q. Were you in charge of the station near the 

crossing at Haslett on· March 12 7 A. I was em-
ployed at the station, the crossing at Haslett Ave-
nue. 

Q. Were you on duty when this accident hap-
pened 7 A. Yes, sir. 

Q. What was the first thing you knew about 
the accident 7 A. Why, there was a lady in the 

Henry A. Valling-Direct Examination. 

station getting a ticket and she had gone out the 
door and came in the stat ion again and said there 
was an accident down at the crossing. 

Q. How far is that cro ssing from your station 7 
A. I suppo ·se about 600 yards. 

Q. ln which direction of the compass was it 10 
from your station 7 A. East from the station. 

Q. That is the crossing was east of the station 
about 600 yards 7 A. Yes, sir. 

Q. Was there any crossing bell there at that 
crossing that night 7 A. No crossing bell, no, sir. 

Q. Was there any flagman there 7 A. Not that 
I know of, not at that time of the year. 

Q. What do you 1mean, that time ·of the year 7 
A. Th ey had a flagman all during the summer 20 
season. 

Q. How many months did you have a flagman 
there? A. Why, I imagine that commenced about 
the last of May and kept on until the last of Oc-
tober, I think-I am not sure about those dates. 

Q. There was no flagman there on the night 
of the accident 7 A. No, sir. 

Q. No automatic crossing bell 7 A. No, sir. 
Q. No gates 7 A. No gate, no sir. 
Q. That is, it was just the ordinary crossing7 30 

A. Yes, sir. 
Q. Now, what did you find when you went out 

after this woman told you that there had been an 
accident at the crossing-what did you find 7 A. 
I saw the ren1ains of the truck on the train going 
to New York, where they hit it the second time. 

Q. Where was the truck or the remains of it 7 
A. Why, just opposite the freight house, that 
is about I suppose 200 yards, probably or 150 4 O 
yards from the station. 
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I-Ienry A. Valling-Direct Exaniinat ,ion. 

Q. Is that east of the station? A. East of the 
station, yes, sir. 

Q. And the remains of the truck then were about 
400 yards from the crossing? A. About that I 
suppose. 

Q. Which side of the crossing were they, north 
or south side 7 A. The north side of the crossing 
where the accident happened. 

Q. vVhat do you call this crossing where the 
accident happened? A. Haslett Avenue. 

Q. And you say the train you saw was one go-
ing toward New York? A. Yes, where the re-
mains of the truck was on. 

Q. Was it on that train? A. In front of the 
cowcatcher, the pilot. 

Q. That is when you got out you found the re-
mains of the truck on the head of this pilot? .l\_. 
Yes. 

Q. Was the train in motion when you got out 
or had it stopped? A. Stopped. 

Q. Where had it stopped with reference to the 
crossing? A. I suppose about 150 yards from 
the station. 

Q. East of the station? A. Yes, sir, east of 
the station. 

Q. Then, if H was east of the station and the 
crossing was, you say, 600 yards east of the sta-
tion, this train was going to New York or from 
New York? A. To New York. 

Q. Then it had not reached the crossing had it, 
if it was going east? A. vVhere the accident hap-
pened? 

Q. Yes. A. Why, _ the cros-sing is east of the 
station and the train stopped before it got to the 
station so that that was east of the station too. 
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Henry A. Valling-Direct Examination. 

Q. And how far over the .station had this train 
g otten? A. vVell, now I suppose-I have never 
· measured those things but I ,suppo .se a.bout 350 
ya rds probably about that, I could not tell you, 

· I have not measured i.t. 
Q. Did you :see :the :other ±rain that .came from 10 

New York that is '.SUjpp.os-ed '.to have hit the auto-
mobile first.? A. I :may have noticed it when it 
was going by. I wa.s in the station at the time. 

Q. But it did not -stop? A. No, sir. 
Q. Now, when you got out and found the re-

mains of the truck, what was the next thing you 
did? A. Went in t11c ·station and reported to the -
Chief Dispatcher at Long Branch. 

Q. Did you find the bodies of tlTese men, either .20 
of them? A. No, sir. I was not down at the 
crossing where th-ey were. I could not leave the 
station. 

Q. Do you know who found their bodies? A. 
No, I do not. 

Q. Did anybody -come in and report to you f 
A._ I think the butcher boy, that is Bahrenburg, I 
think his na1me is, went down to the crossing in his 
car and he came back and said that they had 
killed one man and taken the other one to the ~10 
hospital. 

Q. Who was that? A. Bahrenburg. 
Q. Is he here? A. No, sir, he is not here. 
Q. He is the one came back and reported? A. 

Yes. 
Q. Do you know who took the dead body of this 

man away from the crossing? A. I understood it 
was-

Mr. Applegate: I object. 40 
The Court: 1lv e are getting too much 

hearsay, Senator. 
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J osevh Webster-Direct Exa ,1ni1,iation. 

Q. Well, when you saw the body tal{en- A. I 
never saw tb.e bodies. 

Q. How long had you been em.ployed at the sta-
tion before the accident? A. About 18 years. 

Q. Had there e,ver been an automatic crossing 
bell there? A. Not at that crossing, no, sir. 

Q. What was the nearest crossing to that, east 
or west of it? A. The Hamdell Turnpike is what 
they call it. 

Q. How far is that from this crossing? A. I 
should judge about 700 yards. I have not meas-
ured it . . I c:ould not say for sure. 

Q. Is there an automatic bell at that crossing? 

Mr. Applegate: I object. 
The Court: Sustain the objection. 
Sen. Simpson: E ,xception. Cross-examine. 
Mr. Applegate: No questions. 

JOSEPH WEBSTER, sworn. 

Direct Examination by Sen. Simpson: 

Q. What is your business, l\!Ir. Webster? A. I 
am agent at the Haslett station. 

Q. ls that near the Haslett crossing? A. Yes, 
Sll'. 

Q. Were you employed there the 12th of :March? 
A. Yes, sir. 

Q. What time did you get to wo-rk on the 12th 
of March? A. 5 :30 A. M. 

Q. What time did you leave? A. 3 P. 1\L 
Q. How long had you been at that station, did 

you say? A. At that particular day? 
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Joseph Webster-Cross Exa1nination. 

Q .. No, how long had you been en1ployed there? 
A. I have been agent there 18 years. 

Q. At that same station? A. Yes, sir. 
Q. Are you familiar with this crossing which is 

east of the station, the I--Iaslett crossing? A. Oh, 
yes, very familiar. 

Q. How many tracks are there there? A. There 
are two main tracks and a side track. 

Q. And on the day of the ac0ident or at any 
time prior to that was there a crossing bell there, 
an automatic crossing bell? A. No, there has 
never been any crossing bell theTe. 

Q. Or any safety gates or watchman? A. No, 
there is a sign, '' Railroad crossing.'' 

Q. ,Vell, was there ever a flagman theTe? A. Oh, 
yes, part of the year and for a number o.f years 
they have placed a flagn1an there along · in May 
or June and kept him on till probably the end of 
September or October. 

Q. Well, in this month, there was no flagman 
there? A. No, sir. 

Sen. Simpson: Cross-examine. 

Cross Examination by 11:r. Applegate: 

Q. Is that a regular practice, to have a flagman 
there part of the year and not the remaining pa.rt? 
A. Yes. That has been the custom for, I suppose, 
15 or more years. 

Q. During the summer months, to have a flag-
man there? A. Yes, sir. 

Q. And during the winter months and fall there 
is no flagman there? A. No, sir. 

Q. And that has been the , practice for some 
years, hasn't it? A. Yes. 
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Lee W. B erry-Direct Examination. 

LEE W. BERRY, sworn 'On behalf of the 
plaintiff. 

Direct Examination by Sen. Simpson: 

Q. You are the resident agent o,f the New York 
and Long Branch Railroad, are you~ A. Yes, sir. 

Q. And you were subpoenaed to produce here 
the surveys and maps showing the width .of the 
crossing in question, the Haslett •crossing, for a 
mile each way. Have you got those surveys and 
maps ? A. I have a blu eprint. 

Q. Will you refer to it and show what is the 
width of the right of way of the Haslett crossing? 
A. Yes, sir. 

Mr. Applegate: vVe will admit anything 
you want to know about that. 

Sen. Simpson: I want to find out where 
these banks are; are they on your land or 
not on your land, the banks that show on 
the pictures~ 

lYl r. Appl egate: The width there is 100 
feet, isn't it? 

The Witness: Right. 
Mr. Applegate: . Mr. Traffart, the en-

gineer of maintenance and way ,can tell you 
all about that. 

Sen. Simpson: All right, I won't bother 
with Mr. Berry then. 

Cross Examination by Mr. Applegate: 

Q. You were asked if you were the resident 
agent of the New York and Long Branch Rail-
road 1 A. Yes, sir. 
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Cha,rles H. Tra ff a.rt-Direct Examina.tion. 

Q. And you answered that you were 1 A. Yes, 
sir. 

Q.And the particular place of business of the 
New York and Long Branch is at Long Braneh, 
Monmouth County , New Jersey? A. Yes, sir. 

Q. That is its official office? A. Yes, sir. 
Q. And you were served there with the sum-

mons and complaint in this action, were you 1 A. 
Yes, sir. 

Mr. Applegate: That is all. 

CHARLES H. TRAFF ART, sworn. 

Dir ect Examination by Sen. Simpson: 

Q. What is your business with the New York 
and Long Branch~ A. In charge of the Mainten-
anee and Way Department. 

Q. And you are familiar with this Haslett 
cross ing, are you? A. Yes, sir. 

Q. Showing you Exhibit P-4, can you tell what 
the width of that crossing is 1 A. The planked 
porti on, about 20 feet. 

Q. And on each side of that, how far does the 
line of your land extend ? A. East and west? 

Q. No, north and south. A. The tracks run 
north and s,outh and the right of way runs east 
and west. 

Q. I want to get the dimension of the crossing. 
You said 20 feet. A. That is the planked portion 
of the roadway. 

Q. I mean across. A. The width of the right 
of way7 
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Charles H . Traff art-Cross Examination. 

Q. Yes. A. 100 feet. 
Q. Did you do any measuring at all in con-

nection with this ac1cident? A. No, sir. 
Q. Well, have you sufficient knowledge to tell 

me whether or not on this picture those banks a.re 
on your right of way or owned by you, or what! 
A. This portion here? 

Q. Ye.s. A. Yes, it is on the right of way. 
Q. And that canning f ac.tory, you have nothing 

to do with that, have you? A. No. 
Q. It is not owned by you or leased by you 1 A. 

No, sir, it is off the right of way line. 
Q. Showing you this picture, Exhibit P-3, on 

the left -hand end, how far does the right of way 
go over to that structure which I think is the can-
ning factory? A. Well, it is hard to tell y,ou, 
counsellor, but it is 50 feet fron1 the center be-
tween those tracks over to the right of way line. 
I would say that this right of way line is some-
where in there. From the angle at ·which the pic-
ture is taken, it is hard to tell where the line is. 

Sen. Simpson: That is all. 

Cross Examination by Mr. Applegate: 

Q. Now, Mr. Traff art, the canning fac:tory that 
has been referred to is shown on Exhibit P-4. Are 
any of the buildings shown in th ese photographs, 
Exhibit P -3 and P -4, on the right of way? A. No, 
sir. 

Q. And is that same true in regard to the build-
ing shown on the photograph marked Exhibit P-2, 
excepting the flagman's shanty? A. Yes, sir 

Q. No building s on the right of way other than 
the flagman's shanty? A. No, sir, there is not. 
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Charles H . Traff a,rt-Re -direct Examina.tion ,. 

Q. And the width of the right of way you say 
is 100 feet? A. 100 feet, yes, sir. 

Q. And the planked crossing is 20 feet? A. 
Yes, sir, the planked portion of the crossing, the 
roadway. 

Q. Now, showing you Exhibit P -2, you are fa-
miliar with that crossing, are you? A. Yes, sir. 

Q. Showing you _Exhibit P-2, which has the au-
tomobile in the foreground, which way is that au-
tomobile pointing, east or west? A. East. 

Q. And the flag station then is on the east side 
of the tracks? A. Yes, sir. 

Q. There is a dwelJing just opposite the auto-
mobile? A. Yes, ~ir. 

Q. In the center of the picture? A. Yes, sir. 
Q. And the ends of the terraces looking to-

ward the tracks in Exhibit P -2, are they on the 
ri ght of way of the New York and Long Branch? 
A. No, sir. That is the edge of the right of way, 
th e east edge of the right of way. 

Q. Well, is any part of the embankment shown, 
or any part of the road on which the automobile 
stands on the right of way of the New York and 
Long Branch? A. No, sir. 

:Mr. Applegate: That is all. 

Re-direct Examination by Sen. Simpson: 

Q. Is the situation there now the same, phys-
ically, as it was the 12th of March? A. I would 
say it was practically the same. 

Sen. -Simpson: That is all. 
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vVilliam L. Thompson-Direct Exami nation. 

WILLIA~! L. THOMPSON, sworn on behalf 
of the plaintiff. 

Direct Examination by Sen. Simpson: 

Q. You do investigating for my -office, don't 
you? A. Yes, ~ir. 

Q. And did you go to this Haslett er~ossing and 
make measurer:1ents and observe the physical sit-
uation? A. Yrs, sir. 

Q. When dicl. you go? A. April 23rd, 1926. 
Q. Did you b[tve a photographer with you? A. 

I did. 
Q. Now, showing you Exhibit P-2, how is that 

automobile pointing, is it going east or west 1 A. 
Pointing east. 

Q. And showing you this Exhibit P-3, the auto-
mobile, how is that pointing there? A. West. 

Q. Now, then, did you make any observations 
on the day you were there to ascertain how close 
you have to get to the tracks with an automobile 
going east before you had a view up and down 
the tracks 1 A. Yes, sir. 

Q. How close did you have to get going· east 1 

Mr. Applegate: I obje,et as incompetent,. 
irrelevant and immaterial. The decedent 
in this case was not going east. He was 
going from east to west. 

Son. Simpson: I want to show the whole 
situation. 

The Court: I think you ma.y do that. 
11r. Applegate: Exception. 

Q. Does this Exhibit P-3 show an auto1nobile 
going west r A. Yes, sir. 
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William L. Thompson ,-D irect E xamination . 

Q. Now, it is going from east to west, is that 
it 1 A. From east to west. 

Q. And is the automobile in this picture going 
from east to west 1 A. Yes, sir. 

Q. How close did you have to get ·with that auto-
mobile to the Has lett crossing before you had a 10 
view of the tracklJ? A. Ten feet. 

Q. And is that automobile in this picture P-3 
in the position you would have to be in when you 
were first able to get a view up and down 1 A. 
Yes, sir. 

Q. Why was that, what was in the way? A. 
Obstruct ions; a bank on the south and build ings 
on the north of that railroad. 

Q. There is a bank on the south 1 A . Yes , sir. 20 
Q. And about how high is the bank? A. About 

six and one-half feet . 
Q. What is there on the north 1 A. A canning 

factory, coal bin and other buildings. 
Q. N-ow, is the automobile shown in Exhi bit P-3 

as it advance d beyo nd this bank in the position 
that you have de ·-,cribed? A. Right out to the 
edge of the bank. 

Q. Before you ~ould get any view? A. Before 
you could get any vi ew of any tr ain coming from 30 
the south. 

Q. Well, how about a train coming from the 
north? A. The st1-me position, but I would have 
to be back from ]Ji feet more to get in a good 
position to see a tra in coming from the north. 

Q. Why is that 't A. Because of the obstr uc-
tions. It is on the south side · where m-ost of 
the obstr uctions are; the bank is higher than my 
head. I would hr:V() to get to ~!1is line to se 0 41) 
down the soutl. bound track 
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TV1illiam L. Thompso11,-Cross Examination. 

Q. And the north side, how near did you say 
you had to come before you could see the train? 
A. I would say 18 feet from the tracks before T 
could see a train coming from the north. 

Q. And why was that? ,¥hat obstructed your 
view of the north? A. The building·s. 

Q. The canning factory? A. Yes, sir. 

Sen. Simpson: That is all. 

Cross Examination by Mr. Applegate: 

Q. You say you viewed this crossing on April 
23rd, 1926, last month, of this year 7 A. Yes, sir. 

Q. And you took the observations concerning 
which you have just testified, did you 7 A. Yes, 
sir. 

Q. Who took the pictures? A. l\1r. Hemmes, 
642 Newark Avenue, Jersey City. 

Q. Did you make any actual measurements 
there 7 A. I made actual measurements ,on the 
ninth day of this month, yesterday. 

Q. And you have a me1norandum of those meas-
urements you made? A. Well, they are in my 
head. 

Q. r_l1hat is all? A. Yes, sir. 
Q. Did you use a tape 7 A. Yes, sir. 
Q. But you made no memorandum whatever of 

your figures ·? A. Mr. Simpson has the memoran-
dum. 

Q. ::Made by you, in your own handwriting7 A. 
Yes, sir. 

Q. What is the distance, l\1r. Thompson, from 
the east rail of the northbound track to the point 
whe~e you say you could first view the railroad 
tracks? A. From the northbound rail? 

William L. Thompsor&--Cross Examinatio1i. 

Q. Yes. A. The inside of the northbound rail 
or the outside 7 

Q. The easterly rail. Did you take those meas-
ur e1nents 7 A. About 18 feet. 

Q. Did you take those measurements, Mr. 
Thompson? A. No, sir. 

Q. Then how do you know, if you did not take 
measurements 7 A. Because I htl!d come out with-
in ten feet of the spur track-the spur track lies 
this side of the northbound track on that crossing. 

Q. Do you know where , the east side of the 
right of way is of the railroad company-do you 
know where it ends? A. It ends on the line with 
Di Palma 's farm. 

Q. Did you take the measurement from the east 
right of way line to the east rail of the north-
bound track 7 A. 30 feet and 5 inches. 

Q. Do you mean to say that after having reached 
a point 30 feet a.nd 5 inches a.way that a person 
looking north cannot see a train 7 A. Tha.t is the 
measurement from the line to the first rail. I was 
20 feet out before I could see it. 

Q. 20 feet from the right of way line 7 A. The 
bank hides all view of the train c01ning from the 
south on that line. 

Q. How far is this bank from the east rail of 
the northbound track 7 A. About 3 feet. She goes 
down into a gutter and goes up about 3 feet. 

Q. I didn't ask you that. I asked you how far 
the embankment was from the east rail of the 
northbound track. A. 30 feet 5 inches. 

Q. What .is there to interfere with the view ,of 
a person after passing this embankment which is 
30 feet 5 inches from the east rail of the north -
bound track, from seeing a train coming front · 
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W illiam L. Thompso11/,,.-Cross E x a1nination. 

the north? .A. I don't understand your question 
that way. 

Q. If there is a train coming from the south, 
what is there to interfere with your view1 A. 
The bank. 

Q. You had passed the bank which you say is 
30 feet 5 inches from the east rail of the north-
bound track? .A. From Di Palma's line to the rail 
of the northbound traek is 30 feet 5 inches. 

Q. Having passed this bank what is there to 
interfere with the view of the train going north 1 
.A. I had not passed the bank. 

Q. I say, suppose you do pass the bank, what 
is there to interfere with a view of the train? A. 
I had to come well out before I could see a train 
·coming north. 

Q. How far were you there from the east rail 
of the northbound track? A. 18 feet. 

Q. And you can see a train perfect ly there, can't 
you f A. Not very well. 

Q. Not even after you passed the embankment f 
.A. The embankment is on my left and on the right 
there are obstructions, buildin~;s, the little ketchup 
factory, the little house stands there. 

Q. Th e ketchup factory on the rig·ht side? A. 
Ri ght on the line of the right of way. 

Q. And you eRnnot he rr1istaken about that 
either, can you? A. Positively not. 

Q. Now, looking south as you approach that 
railroad crossing from the east going west, look-
ing south, ,vhere do you say is the first point vou 
can see any distance south f A. I have to -come 
down to the spur track. 

Q. To the siding, yon mean f A. I have to Q,·o 
out thirty feet before I can see a train coming 
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southbound because that road is down in a g11lley. 
Q. And you have to come out 30 feet from where 

before -you can see a. train from the , south? A. 
Fro m the line of the farm, the west side of the 
tracks. 

Q. You mean the right of way line? A. The 
west side of the tracks. 

Q. You mean the right of way line, do you, the, 
ra ilro ad company's property 1 A. I mean the 
westerly right of way line. 

Q. This automobile that was struck was going 
west , wasn't it? .A. You just speak about going 
east. 

Q. I am speaking of going from the east to the 
west, the same direction that the automobile in 
question was going. Now, where would you have 
to be, traveling in that direct ion, gojng west, when 
you first could see a train a pp roaching from the 
south ? A. I ,vould have to be within ten feet. 

Q. Of what? A. Of the northbo und rail before 
I actually could have a clear view of the train 
comin~· from the south, from Long Branch . 

Q. You would have to be 10 feet from the north-
bonnd track? A. Yes, sir. 

Q. What do you say interferes with the view? 
A. The flagman's shanty and the high bank. . 

Q. And how far is the flagman's shanty from the 
east ra.il of the northbound track? A. Ten feet 
or twelve feet. 

Q. Quessing at it, are you? A . No, sir; just 
about twelve feet. 

Q. Did you measure it? A. I took a measure-
ment fr om the northbound track. 

Q. Di<l you take a measrernent from the- dis-
tance of the flagman's shanty to the east rail of 
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vVilliam L. Thompson-Re-direct Exa .mination. 

the northbound track? A. No, I know what I am 
about. 

Q·. You are gul~ssjng at it, aren't you? · A. No, 
I am not. 

Q. You can t,-ike a measurement by merely look-
ing at it, you do not have to actually measure it? 

(No answer.) 

Q. What is your business? A. Investigator. 
Q. Are you a civil engineer? A. No, sir. 
Q. And you are an investigator for Senator 

Simpson's office, are you? A. Yes, sir. 
Q. And you have been employed by him how 

long? A. Two and one half years. 

Mr. Applegate: That is all. 

Re-direct Examination by Sen. Simpson: 

Q. This bank you have been speaking about, 
that is on what side? A. The west side. 

Q. And the canning factory is on the same side, 
is it 7 A. Yes, sir. 

Q. The canning factory is north, I take it, and 
the bank is south, is that right? A. Yes, sir. 

Q. Now, when you said 31 feet, what were you 
ref er-ring to? In reference to the first rail of the 
northbound track where would this 31 feet put 
you? A. It would put me from the ea.st rail onto 
Di Palma 's fence line. 

Q. ,Vhat I am trying to find out is, when you 
get clear of this bank, yo11 could not see toward 
the south until you got clear of the bank. When 
you got clear of that bank how near was the 
first rail of the northbound track? A. Ten feet. 

Sen. Simpson: That is all. 
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Rosa Tota-Direct Exa ,mination. 

ROSA TOTA, sworn. 

Direct Examination by Sen. Simpson: 

(Examination through an interpreter.) 

Q. Were you the wife of Mr. Tota? A. Yes, 
sir. 

Q. Constantino Tota? A. Yes, sir. 
Q. Where were you married to Constantino 

Tota? A. New York. 
Q. What date? A. August 21, 1916. 
Q. And when did he die? A. March 12. 
Q. Was his body broug?t home? A. No. 
Q. Where did you see his body after he was 

killed? A. I saw it at the funeral in Jersey City. 
Q. IIow old was your husband when he was 

killed? A. 35. 
Q. And how old are you? A. 28. 
Q. Did you have any children by this marriage? 

A. Two. 
Q. What are their names and ages 1 A. Ter-

razina Tota, nine and one half yea.rs-ten years, 
and Marie, five years. 

Q. Was your husband in business for himself? 
A. Yes, sir. 

Q. And what was his business ? A. He would 
buy suits at wholesale and sell them himself. 

Q. Did he do business in this County of Mon-
mouth? A. I don't know the County. · 

Q. Where he was killed, was that part of his 
territory? A. Yes; that is the , place where he 
had a lot of clients. 

Q. How much money did he give you in a week? 
A. No less than $75, because I used to pay out of 
that everything. 
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Rosa Tota-Cross Exa .mination. 

Q. What did he earn 7 A. No less than $125 a 
week. 

Q. Is this a picture of your husband in his life-
time 7 A. Yes, sir; a week before the accident. 

Sen. Simpson: I offer the picture in evi-
dence. 

(1'1arked Exhibit P-5.) 

Cross Examination by Mr. Applegate: 

Q. Where is your home Mrs. Tota? A. As-
toria; 358 Astoria A venue, Astoria, Long Island. 

Q. And in regard to your husband's business, 
do you say he bought suits and sold them; can 
you tell us more specifically what he did 7 Did 
he buy suits wholesale and peddle them -about the 
county 7 A. Yes. He would go around. 

Q. · And sell them from house to house 7 A. 
Yes, sir. 

Q. Did he use an automobile in that business 
or did he walk? A. He always walked. · 

Q. And did he carry his own samples 7 A. Yes, 
sir. They ordered the suits from him and he 
would deliver them. 

Q. And was his business mostly -confined to 
Italian farmers 7 A. He would have dealings with 
Italians, Americans, Irish, all kinds of people. 

Q. Did Mr. Tota have a bank account 7 A. No~ 
he had no money in the bank because I have to 
take care of the children. 

Q. Did he have a bank account 7 A. No. 

Mr. Applegate: That is all. 
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Rosa Tota-Re-direct Exa1nination. 

Re-direct Examination by Sen. Simpson. 

Q. Mr. Applegate asked you about an automo-
bile; did your husband know how to drive an au-
tomobile? A. No. 

Q. Did he own a Ford truck at the time he was 
killed 7 A. It did not belong to him. 

Q. Do you know these people, the J enowicz-
the man he was supposed to be with on the day 
. he was killed 7 A. Yes. 

Q. Did you visit them 7 A. Yes, sir; three years 
~go. 

Q. Do you mean three years before the accident, 
or three years from now7 A. Two years before 
the accident. 

Q. You mean three years from now 7 A. Two 
years before the , accident. 

Q. At the time, what was the business of this 
man your husba11d was with 7 A. J enowicz had a 
far m. 

Q. Did he have a Ford truck at the time you 
visited him 7 A. Yes. 

Sen. Simpson: That is all. 

Sen. Simpson: I would like to offer 
Chapter 379 of the laws of 1868 which is the 
Charter of the New York and Long Branch 
Railroad, to show that they had only the 
right to take 100 feet for their right of way. 

l\1r. Applegate: We obje-ct to it, if your 
Honor please, incompetent, irrelevant and 
immaterial. 
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Sen. Simpson: I will withdraw the offer 
Mr. Applegate. 

That is the case. Of course it is stipu-
lated that these trains were the Pennsyl-
vania trains, both of them, and that the 
right of way was the New York and Long 
Branch. 

Mr. Applegate: I move for a nonsuit: 
First, as to the Central Railroad Company 
of New Jersey because there is no evidence 
in the case that that railroad ,company 
played any part whatever in this accident. 

Sen. Simpson : We do not resist that mo-
tion. 

The Court: That motion may be granted. 
Mr. Applegate: Next, as to the New York 

and Long Branch Railroad Con1pany, we 
ask for a nonsuit in favor of that company 
on the ground that no negligence has been 
shown on the part of this defendant. The 
evidence is that the two trains in the acci-
dent were both trains of the Pennsylvania 
Railroad Company and the negligence 
clain1ed is the failure to give the statutory 
signals as alleged. 

In regard to the Pennsylvania Railroad 
Company we, by reason of the statute, are 
in no position to ask for a nonsuit because 
the question of contributory negligene,c as 
to that con1pany is a jury question, as I un-
derstand it. 

The Court: I shall not grant the motion 
now. I will a.How the situation to be shown 
more clearly on the defendant's case. If it 
is not shown to be an extra hazardous cross-
ing I wnl direct a verdict. I am not certain 
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Charl es H. Traff art-R ecalled, dir ect. 

where this bank is, from the evidence as it 
stands now. 

N[r. Applegate: Exception. 
Defendant's case. 

CHARLES H. TRAFFART, recalled. 

Direct Examination by Mr . .Applegate: 

Q. You have already testified that you are the 
Engineer of 11aintenance and Way of the New 
York and Long Branch Railroad Con1pany 1 A. 
Yes, sir. 

Q. And that railroad company extends from 
where to where 1 A. From the north end of the 
Raritan branch in the City of Perth Amboy to Bay 
Head, in Ocean County. 

Q. And doesn't extend northward further than 
P erth Amboy, is that so~ A. It extends 200 feet 
north of the north shore of the river. 

Q. And it does not go beyond Perth Amboy 1 
A. No, it does not. 

Q. And it has no road bed, no right of way, no 
prop erty of any kind in the County of Hudson 1 
A. No, sir; it has not. 

Q. You are familiar with the crossing in ques-
tion, are you 1 A. Yes, sir. 

Q. And what is the proper name of that cross-
ing 1 A. Haslett A venue crossing. 

Q. And the width of the right of way there I 
think you said is 100 feet 1 A. 100 feet. 

Q. You are familiar with this map, are you 1 A. 
Yes, sir. 

10 

20 

30 

40 



10 

20 

30 

40 

56 

Charles H. Traff art-Recalled, cross. 

a sign there warning that there was no flagman 
there.· 

Q. Was there a notice on the sign there indi-
cating that there was a flagman there or that there 
was · not a flagman there 1 A. There were signs 
on each side indicating that there was not a flag-
man. 

Q. What indicated that1 A. A sign with the 
words ''danger, no flagman.'' 

Q. Where were those signs f A. Here (indicat-
ing). 

Q. They are the warning signs you have al-
ready pointed out 1 A. Yes, sir. 

Q. And you say this notice was on both sides 
of the tracks, is that right 1 A. They were. 

Q. And were they there at the time of the 
accident 1 A. They were. 

Mr. Applegate: That is all. 

Cross Examination by Sen. Simpson: 

Q. What is your business with the railroad? 
A. Engineer, Niaintenance of Way. 

Q. Have you anything to do with putting a flag-
man there 1 You are not the man who says 
whether there shall be a flagman there or an auto-
matic signal or anything like that? A. No, sir; 
only when I am instructed py the office. 

Q. But you maintain the right of wayf A. Yes, 
sir. 

Q. Now, you refer to the northbound track, is 
that a track that goes to the north 1 A. Yes. 

Q. As I understand it you say the right of way 
extends west from the westerly rail of the north-
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Charles H. Traff art-Recalled, cross. 

bound track, how far 1 A. The right of way ex-
tends 50 feet from each side of the center of those 
two main tracks; 50 feet this way and 50 feet that 
way. 

Q. There was some talk about a bank being 
on the northeast side of the · crossing; do you know 
anything about .such a bank of land 1 A. The 
northeast side of the crossing 1 

Q. That is the side opposite the canning f ac-
tory. Is there a bank on the side opposite the 
canning factory t A. No, sir. 

Q. Your right •of way goes 50 feet back 1 A. 
50 f ect from the center of the tracks here. 

Q. Now, does your map show how near the 
flagman's shanty was to the first rail a man would 
come to if he was coming as I unde ·rstand this 
man was coming? A. The westerly face, 24 feet 
from the rail. 

Q. And he would have 24 feet to go to get to 
the first rail 1 · A. Yes, sir. 

Q. How far is it from the easterly face? A. 
That would be about seven feet further. The 
shanty is about seven feet. 

Q·. And you say there is no embankment of any 
kind on this side of the tracks, is that right 1 A. 
No. 

Q. Is there any embankment? A. There 1s a 
slight embankment in here, yes. 
. Q. Well, is that on your right of way 1 A. Yes, 

sir. 
Q. And how high is that embankment, do you 

know1 A. Only from observation. 
Q. Give us your opinion. A. About four feet 

or four feet six above, the top of the rajl. 
Q. Well, how far does it extend-that would be 

north or south 1 A. That would be .south. 
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Charles I-f. Traff art-Recalled, cross. 

Q. How far south did it extend i A .. I could not 
• say exa;ctly-not a great distance. 

Q. How far is it from the easterly rail of the-
northbound tr a.ck? How far would you have to 
walk from that rail to get to it? A. I 0ould not 
tell you exaetly. 

Q. Is there any way to measure it? A. No, sir . 
Q. It does not show on the map? A. No, sir. 
Q. You do not know how far your ri ght of way 

extends beyond this embankment, do you? A. 
No, sir. 

Q. Now, you stated that there was no obstruc-
tion on this side; doesn't that embankment ob-
struct your view at all? A. You mean a man ap-
proaching a crossing in an automobile? 

Q. If a man were walking. A. Of course, he 
could not see as good as a man sitting in an auto-
mobile. 

Q. If a man were walking, would this embank-
ment, four or five· feet high, have anything to do 
with his view? A. It would. 

Q. Did you have any photo graph taken for this 
trial? A. I do not know anything about the photo-
graph. 

Q. Do you know the- reason for putting a flag-
man on this crossing in the summertime and not 
having one there at other times? A. Why, yes. 
There are a considerable number more of trains 
in the summer than there are in the winter. 

Q. In March? A. Yes. 
Q. That is, there are more trains in the sum-

~ ertime than there would be in l\1:arch? A. Yes, 
sir. 

Q. And as I understand you there was no auto-
matic bell at this crossing at all? A. No auto-
matic bell, no, sir. 

Charles H. Traff art-Recalled, cross. 

Q. How long have you been in charge ,of main-
tena nce of way ? A. I have been employed by the 
New York and Long Branch Railroad 36 years ; 
on the maint enance of way about 22. 

Q. 22 yea rs ? A. 20 years or 22 years. 
Q. I show you a photograph-I will ask to have 

it mar ked for identification. 

(Marked Exhibit P-6 for Identification.) 

Q. Showing you photograph Exhibit P-6 for 
Ident ification, are the embankments on both · sides 
of the r 'oad on this crossing, both the east and we,st 
sides? A. No, sir; not on the right of way. 

Q. How high is this embankment shown in the 
photogr aph ? A. I have not measured it, I could 
not say . 

Q. Well, the photograph marked Exhibit P-6 
for Iden tification has an embankment on the south 
side and the westerly side of the crossing; the 
other embankment, which does not show on the 
map, is that as high as this? A. No. I call that 
the westerly side and this the easterly side. 

Q. The canning factory, we will call that the 
easterly side? A. Yes, sir. 

Q. On the side opposite that, the westerly side, 
an embankn1ent shows on the photograph. ·vv ould 
you say the embankment you have described as 
being on the easterly side of the crossing' is as 
hig11 as this embankment? A. It is not. 

Q. What is the diffe r ence in size? A. I could 
not tell you exactl y, but the one on this side is 
consider ably lower than that one. 

Q. Did you have ties stacked along the right of . 
way at that time ? A. ,iVhat do you mean? 
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Charles H. Traff art - Recalled, re-direct. 

Q. There seem to be ties there. . Ties lying 
along the siding? 

Q. Do you know how fa.r back this embankment 
shown on this picture extends behind the right 
of way? A. It does not extend behind it. 

10 Q. Well, does it include it? A. It does include 

20 

30 

it, yes, about up to that hedge. 
Q. And it was made, I suppose, when the road 

was first put through, constructed? A. I think so. 

Sen. Simpson: That jg all. 

Re-direct Examination by Mr. Applegate: 

Q. You were giving us the distance from the 
east rail of the northbound track to the easterly 
right of way line; you did give us that? A. Yes, 
sir. 

Q. Now, will you please give us the distance 
from the east rail of the southbound track to the 
easterly right of way line. A. 53 feet. I think 
you asked me that. 

J 

Q. That is from the east .rail of the southbound 
track? A. Yes, sir. 

Q. The other distance you said was what, A. 
The easterly rail o.f the northbound track? 

Q. Yes, to the easterly line of the right of way. 
A. 41 feet. 

Mr. Applegate: That is all. 

Re-cross Examination by Sen. Simpson: 

Q. Did you sa.y the right of way extends 41 
40 feet from the easterly rail of the northbound 

track? A. Yes, sir. 
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George F. Randolph-Direct Examination. 

Q. Tha.t is, you go 41 feet from your right 
of way before you come to your first rail 1 A. 
Yes, sir. 

Sen. Simpson: That is all. 

GEORGE F. RANDOLPH, sworn on behalf of 
the defendant. 

Direct Examination by Mr. Applegate: 

Q. You live where l\!Ir. Randolph? A. Free-
hold, New Jersey. 

Q. Your business is what? A. Civil engineer. 
Q. How long have you been in that business, 

A. 18 years. 
_ Q. At my request did you make observations 
and take the measurements at the Haslett Avenue 
cross ing ? A. Yes, sir. 

Q. And when was that, A. It was in March, 
1925. 

Q. That is, last year? A. Yes, sir. 
Q. Do-you remember the exact date? A. 1 don't 

JO 

remember it; I have it in my book. 30 
Q. Look at your book. You are looking now 

at your field book? A. Yes, sir. 
Q. What is the date? A. I was there on March 

14, 1925, to make observations, and made an ac-
tua l survey for the purpose of making a map on 
March 16, 1925. 

1\!Ir. Applegate: I offer this map 1n 
evidence. 

(Marked Exhibit D-2 in evidence.) 
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George .F. Ra ndolph-Dire~t Exa .mination. 

Q. You made the map Exhibit D-2, did you? 
A. Yes, sir. 

Q. And you made it around March 14th 7 A. 
March 16. 

Q. And that map is corr e-ct, is it7 A. Yes, sir. 
Q. And corre ctly shows the situation as exist -

ing at the cro ssing at that time 7 A. Yes, sir. 
Q. And what observations did you make 7 A. 

We made observations looking both no,rth and 
south from the center line of the Haslett Avenue 
crosmng. These observations were taken with 
certain known distances from the east rail of the 
southbound track. 

Q. Did you actually measure those distances t 
-A. Yes, sir. 

Q. And where did you make a note of the meas-
urements and observations 7 A. In my field book . 

Q. Is that the book you have in your hand 7 
A. Yes, sir. 

Q. You made them at the time, dtd you 7 A. 
Yes, ,sir. · 

Q. Now ref erring to that-can you recite those 
observations from memo ry7 A. No, sir. 

Q. Well, referring to this book, will you please 
give us the observations that you made with the 
distances, measurements-by the way, who was 
with you, if anyone7 A. Mr. Coleman, the 
photographer. 

Q. Did he take pictures at the time 7 A. He took 
pictures from diff erent points. 

Q. You were there at the t i1ne, were you 7 A. 
I was there at the time. · 

Q. All right. ~1:easurements were taken east-
wardly from the easterly rail of the southbound 
track at the center of the Haslett Avenue road . 

• 
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George F. Ra.ndolph-Direct Exa ,mina.tion. 

The firs t observation looking southerly ha.d an 
unobstr ucted view for about 2000 feet. 

Q. At what point 7 A. 30 feet from the east-
erly ra il of the southbound track looking 
southerly. 

Q. Now, at that point was there anything on l 0 
the rig ht of way to i11terfere with a further view7 
A. No, sir. 

Q. You say you could see 2000 feet? A. Yes, · . sir. 
Q. What was your next point? A. The next 

poin t was 50 feet from the east r:·ail of the .south-
bound track looking southerly. I actually did see 
a train approaching from a point 755 feet south 
of the crossing. 20 

Q. That is from the 50 foot point, is it 7 A. Yes, 

Q. I show you a photograph-you have already 
testified that :Mr. Coleman was present and took 
photogTaphs from the points of observation you 
have mentioned 7 A. Yes, .sir. 

Q. You have ref erred now to a point some seven 
hundre d feet south of the crossing where you saw 
a train approaching? A. Yes, sir. 

Q. Did Coleman take a photograph of that 7 A. 30 , 
Yes, sir . 

Q. I show you a photograph and ask yon if 
that is th e photogr aph to which you refer 7 A. 
Yes, sir. 

:Mr . Applegate: I would like to have this 
marked for identification. 

(Ma.rked Exhibit D-3 for identification.) 

Q. Wha t was your next point of observation? 40 
.A. The next point was taken 80 feet east of the 
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George F. Randolph - Direct Examination. 

southbound track and I had practically the same 
view as at the previous point. 

Q. That was what? A. About 750 feet. We 
did see a train approaching. 

Q. Your next point. A. That was taken at a 
point 100 feet east of the southbound tra:ek. Look-
ing southerly I did see the upper half of a train 
one thousand feet south approaching the crossing. 

· I saw the upper half of this train. All of the train 
was visible at a point 250 feet from the crossing. 
The next point was taken 133 feet -

Q. That was l0oking straight west, was it? A. 
I am following n1y notes. I took an observation 
at this point and the vision was about the same 
as at the 100 feet point. 

Q. Were those all of your observations taken 
looking south? A. All of the observations taken 
looking south, yes, sir. 

Q. Now, what observations did you make look-
ing north? A. From the same point-at the 30 
foot point I had an unobstructed view well be-
yond the Horndell Road, including that crossing, 
for 1058 feet northerly from the Haslett Avenue 
crossing, so that we could have a view well beyond 
that point. 

Q. What was the next point? A. 50 feet and I 
had the same view as at the 30 feet point, well 
beyond the Homdell Road, 1058 feet. You could 
see at least 2000 feet from the Haslett A venue 
crossing . 

Q. The next point was- A. 80 feet looking 
north, , we could see the Homdell Road crossing, 
1058 feet north from the Haslett Avenue cross-
ing. The next point at 100 feet. I could see to a 
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George F. Randolph-Direct Exa ,mination. 

point 224 feet northerly of the Haslett Avenue 
crossn1g. 

Q. vVhat was there interfered with the view 
at the ·100 feet point? A. There was a house that 
interfered with that view, a house which is on the 
north side of Haslett Avenue Road, extends back. 
Then the furthest point is 133 feet. We could see 
109 feet northerly from the crossing. 

Q. What interfered with your view _there? A. 
The surroundings, a house, and the canning 
factor y. 

Q. Is that out on the right of way of the rail-
road company? A. No, sir. 

Q. An embankment has been spoken of on the 
eas t side of the right of way of the railroad com-
pany, being partly on the railroad company's 
r ight of -way? A. Yes, sir. 

Q. Have you any measurements of that, how 
far that is from the crossing? A. No exact meas-
urement except that the top of the bank is prac-
tically the right of way line of the railroad. 

Q. vVell, indicate just what you mean on the 
map please. A. The top of the bank would be 
pr actically in this dash and dot line marked 
"r ight-of -way" and would then slope to-ward the 
ra ilroad, getting less as it gets to the railraod. 

Q. Going from east to west, having passed the 
embankment or the right of way, then to . what 
extent does the embankment obscure the view 
looking north, if any? A. No obstruction. 

Q. No obstruction whatever? A. No. 
Q. Now, what about looking south? A. There is 

no r eal obstruction looking south. The train can 
be very easily seen. It is not high enough to 
obstruct the view of a train approaching. 

JO 
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George F. Rwndolph-Direct Exa ,mination. 

Q. The easterly right of way line is how many 
feet from the northbound track? A. From the 
northbound track about 40 feet. 

Q. And from the southbound track? A. 53 feet. 
Q. And you say there is nothing between those 

points to interfere with a view looking north and 
south? A. No, sir. 

Q. At my request did you visit the crossing in 
question, on Saturday of last week? A. Yes, sir. 

Q. And was that after listening to the testimony 
of the two witnesses, Vigna and Di Palma? A. 
Yes. 

Q. And did you make measurements of the barn 
referred to in their testimony? A. I made meas-
urements of the two barns I f.ound in that vicinity. 

Q. Whereabout were those barns located? A. 
The nearer barn is 500 feet south of the ~rossing. 
That was 134 feet east of the south track and there 
is a barn about 550 feet south of the crossing and 
241 feet from the track. 

Q. Do the barns in question, of which you have 
spoken , a pp ear in the photograph I am showing 
you? A. No. 

Q. Neither of the barns you have referred to 
are shown in Exhibit P-21 A. No. 

Q. Are, they shown on Exhibit P-3? A. There 
(indicating). 

Q. You have punched a hole through this, have 
you? A. Yes. 

Q. That barn which you have indicated on Ex-
hibit P-3 is how far from the crossing? A. 500 
feet. 

Q. And how far from the southbound track? A. 
134 feet. 
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George F. Rarndolph-Direct Exa ,mination. 

Q. Does that barn appear in Exhibit P-6? A. 
'No, sir . 

,Q. On Exhibit P-4? A. No, sir. 
Q. Will you run these - photographs over and 

te ll us if the barn a pp ears in any of them? A. A 
part of th e barn is visible in this photograph. 10 

Q. Indieate that by punching a hole through 
it. You are punching a hole through the picture 
which appears to be marked for identification, Ex-
hibit D-2 ? A. Yes. 

Q. Does it appear in the -picture I am now show-
ing you? A. Yes, part of it. 

Q. 1fark that please. The hole that you have 
punctured in the last picture is on Exhibit D-3 for 
ident ification? A. Yes, sir. 

Q. Will you please look these pictures over and 20 

tell us if they are all the pictures to which you 
have re ferred to a little while ago having been 
take n by Mr. Coleman at the same time you made 
your observations? A. Yes, sir, these are the 
southerly views and these • are the northerly views. 

Q. Do they -correctly show what they purport 
to repr esent? A. Yes, sir. · 

Q. Did Mr. Colman aid you or assist you in 
making the measurements you cited in regard to 30 
observ ations ? A. Yes, sir. 

Mr. Applegate: That is all. 

Cross E xamination by Sen. Simpson: 

Q. When did you make the observations? A. 
:\1:arch 14, 1925. 

Q. That was after this accident? A. I don't 
know just when the aocident was. 40 

• 
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George F. Ra .ndolph-Cross Exa ,min.a,tion. 

Q. The 12th of March. Is there a down -grade 
as you approach the crossing from either side f 
A. The tracks or the road f 

Q. The , road, doesn't the road slope · toward the 
crossing f ..LI\_. Yes, sir, there is a slight depression 
at the crossing. 

Q. On each side or ,only on one side f A. I be-
lieve it is on each side. 

Q. Did you measure what the grade was f A. 
No, sir. 

Q. These banks that show in all these photo-
graphs and which have been testified to, as I un-
derstand it, as being on the right of way, did you 
measure those banks when you made your o bserva-
tions f A. Yes, sir, the height of them "f 

Q. Yes. A. No, sir. 
Q. Why didn't you get the height of the bank 

if you wanted to show that the bank did not inter-
fere with the viewf A . . Because they were not 
high enough. 

Q. Well, they were part of what you observed f 
A. I didn't consider them high enough to make it 
necessary to take an elevation of them. 

Q. So · that you do not know how high those 
banks are f A. I know approximately how high. 

Q. You did not measure them? A. No, sir. 
Q. Well, what do you approximate them to be 

without measuring them f A. From observation. 
Q. Well, I mean what is your approximation of 

how high they are f A. The bank on the ea sterly 
side of the track about five foot high. I am speak-
ing now from the track alongside . 

Q. That _ is, from the rail you mean f A. Yes, 
sir. 
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George F. Randolph-Cross Exarninat ion. 

Q. Well now , how high is it from the ground 
itse lf f A. At th at point po ssibly three feet. 

Q. You said five feet before; what do you mean 
by five feet f A. Five feet above the track eleva ~ 
ti on. Thr ee feet above the road elevation at that 
point. 

Q. vVhen you say road you mean the country 
r oad; you do not mean the railroad f A. No, sir; 
when I say road I mean the approaching road at 
the Ha slett Avenue cr ossing. 

Q. Are the bank s the same size on the east and 
the west side •of the crossing f A. No, sir. 

Q. Where are th ey hig her, on which side f A. 
On the west side. 

Q. How much higher are they on the west side f 
A. P ossibly twice as high. 

Q. Do you know how long they have been there f -
A. No, sir. 

Q. How long have you been connected with the 
rai lr oad f A. I am not connected with the rail-
roa d. 

Q. What is your business f A. Civil engineer. 
Q. How lon g have you done work for the rail- · 

road f A. Three years. 
Q. You are familiar with this crossingf A . I 

only have been there to make this survey. 
Q. Now this canning factory, is that on the east 

side of the crossingf A. The , east side of the 
tracks , yes, sir. 

Q. And as far as the country road is concerned, 
is it on th e north side of the country road or the 
south side f A. The actual north point at this 
plaee is eonfusing, but r eferring to the northbound , 
track, it is on the • north side of the Haslett Ave-
nue cross ing. 
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George F. Randolph-Cross Examination. 

Q. That is, on the north side referring to the 
northbound tracks? A. Yes, sir. 

Q. And on the · same side of the county road as 
the flagman's shanty? A. No, sir. 

Q. Wouldn't the flagman's shanty interfere 
with you as you approached the railroad, so far 
as view is conce,rned? A. If you stood directly 
back of it it would, yes. 

Q. I mean, without stopping, as you passed back 
of it, your view is cut off from the tracks, isn't 
it? A. Momentarily, to a certain point. 

Q. I mean, if you had stopped in the middle of 
the shanty, then of course you could not see 
through the shanty and to that extent your view 
would be interfered with? A. Yes, sir. 

Q. H,ow near is this shanty to the nearest, the 
northeast rail? A. 24 feet. 

Q. Is it on top of the , bank? A. No, sir. 
Q. Here is a photograph marked Exhibit P-4; 

i~ this little building here the shanty? A. Yes, 
sir. 

Q. That is on the other side from the canning 
factory, isn't it? A. Yes, sir. 

Q. How close to the northbound rail is this 
shanty? A. 24 feet. · 

Q. And how wide is it as you pass it, the length 
of it? A. It is about five feet. 

Q. So that for five feet your view would be ob-
s·c:ured by that? A. Yes, sir. 

Q. This bank which is also on Exhibit P-4, how 
close is the edge of that bank where the road cuts 
into it, to the north rail? A. I don't quite follow 
your question. 

Q. I mean a man coming down the road has to 
pass that bank at some point to clear it? A. Yes. 
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George F. Randolph-Cross Examination. 

Q. Now when he clears it, he actually clears that 
ban k, how near is he to the n~arest, the north rail? 
A. About 40 feet. 

Q. And the right of way is about 41 feet back 
fro m the nearest, the , north rail? A. Yes, sir. 

Q. Now these photographs Mr. Applegate had, l 0 
you were there when they were taken, you say? 
A. Yes, sir. 

Q. And they ,correctly represent the conditions 
there? A. Yes, sir. 

Q. Is it a straightaway track there ,? A. Yes, . sir. 
Q. No curves in it? A. No. 
Q. For what distance is it straightaway, north 

and south? A. As far as the eye can see. 20 
Q. Do you know how far back the canning fac-

tory is from the easterly line of the right of way? 
A. No, sir. I can give you that by scale. 

Q. Will you glve it to me? A. On the easte ,rly 
side of the right of way? 

Q. Yes. A. The building proper? 
Q. Yes. A. 29 feet. 
Q. When did you measure these barns? A. Sat-

urday morning. 
Q. And how near is the neare-st one to the cross- ao 

ing? A. 500 feet. 
Q. Did you measure the nearest edge of the barn 

or the furthest edge? A. The nearest edge, to 
the center line of the crossing. 

Q. It is about 500 feet? A. Yes, sir. 
Q. And how far is it from the rails? A. 134 

feet fro m the southbound track. 
Q. Well then the ,re was another barn there, . 

l
wasn 't there? A. Another barn back of that, over- 4 O. 
apping that barn. 
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George F. Randolph-Re-direct Examination. 

Q. What time of day did you make these ob-
servations ? A. From ten to eleven A. NL 

Q. You do not know what time the sun set that 
day, do you? A. No, sir. 

Sen. Simpson: That is all. 

Re-direct Examination by Mr. Applegate: 

Q. Thjs picture which I now show you, what 
does that indicate? A. That is a vi~w taken from . 
the -center of the road on the easterly side of the 
tracks looking toward the west. 

Q. That is from east to west? A. Yes, sir. 
Q. And that was taken on the same day the 

others were taken? A. Yes, sir. 
Q. The residence shown beyond the shanty is 

a private residence, is it not? A. Yes, sir. 
Q. The• embankments shown on the picture, are 

those on the westerly side of the tracks? A. Yes, . 
SH. 

. 1\1:r. Applegate : I off er these pictures in 
evidence. 

(l\1:arked Exhibits D-6, D-7, D-8, D-9, 
D-10, D-11, D-12, D-13 and D-14 in evi-
dence.) 

Q. I show you Exhibit P-2, which shows an au-
tomobile in the foreground and shows the shanty 
and so forth; in whid1 direction is that automobile 
pointed? A. In an easterly direction. 

Q. Is that on the west side of the tracks? A. 
Yes, sir. 

Q. Now I ask you if you located the w!Jistle 
40 board? Can you tell us where the whistle board 
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George F. Randolph-Re-cross Examination. 

is located in relation to the crossing? A. I did 
locate that. 

Q. How far from the crossing, north and south? 
They are not shown on the map? A. No, sir. It 
is beyond the limits of the map. There is a whistle 
board for the southbound track 1470 feet north 
of the center line of the Haslett Avenue -crossing· 
and there is a. whistle board for the northside 
track which is about 3400 feet south of the Has-
lett A venue crossing. 

Mr. Applegate: That is all. 

Re-cross Examination by Sen. Simpson: 

Q. This embankment that runs from the shanty, 
how far down the tra ,cks does that run, do you 
know? A. I do not know. 

Q. Well, is it the same distance • away from the 
rail all the way down, or does it get nearer the 
rail as it goes down? A. It does not get any 
nearer. 

Q. You do not know if it gets any further away? 
A. I think the- bank lessens as it get further away 
in this case. 

Q. You mean it gradually goes down? A. Yes, 

Q. This picture, Exhibit P-3, this automobile 
was going east or west? A. The automobile was 
going west. 

Q. Coming from the easterly side? A. Yes, sir. 

Sen. Simpson: That is all. 
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.Andrew R. ColemG1J1r-Direct Examination. 

ANDREW R. COLEMAN, sworn, for the de~ 
fenda.nts. 

Direct Examination by Mr. Applegate: 

Q. You are the gentleman to whom Mr. Ran-
dolph referred as having taken the photographs 
in question, are you? A. Yes, sir. 

Q. The photographs were, taken when? A. The 
14th of ::M:rarch, 1925. 

Q. Did you play any pa.rt in helping Mr. Ran-
dolph make observations there? A. Yes. 

Q. What did you do? A. I made the photo-
graphs and took observations of the distances 
north and south. 

Q. Now, what observation did you make there 
and with what result? A. Well, at 30 feet east 
of the northbound track-

Q. Looking what way? A. Lo,oking south, you 
can see 2,000 feet. 

Q. When you sa.y you can see 2,000 feet, is there 
anything to interfere with the view or is it a clear 
view? A. A dear -view, yes. 

Q. All right, go ahead now, please. A. North 
to Homedell Road. 

Q. Give us your observation first. A. 2,000 feet. 
Q. ·what is the next point? A. Then at 50 feet 

you •can see south a clear view. 
Q. How far? A. Well, at least 2,000 feet. 
Q. I-Iave you got that there? A. Yes, sir. 
Q. From the results of your o bserva.tion? A. 

Yes, sir. 
Q. What is the next point? A. At 80 feet you 

can see south clearly. 
Q. How far? A. About the same, 2000 feet. 

.Andrew R. Colemanr-Cross Examination . 

Q. What is the next point? A. At 100 feet you 
can see south clearly 755 feet. 

Q. Now, is that all the observation you took a·t 
those points looking south ? A. 133 feet, looking 
south. 

Q. What about looking north. A. At 30 feet you '10 
could see north to Homedell Road. 

Q. How far is that 7 The jury does not know 
wlrnre the Homedell Road is. A. Just above the 
depot there, I think it is 1400 feet. 

Q. And what was your next point? A. At 50 
feet we could see north to the same point clearly. 

Q. What was your next point? A. At 80 feet 
you could see north to the same point clearly. 

Q. Yes. A. And at 100 feet, about 224 feet. 20 
Q. What interfered there with the view? A. 

Ther e is a little house. 
Q. Now, Mr. Coleman, having approached that 

cross ing going from east to west and having got-
ten within 30 or 40 feet, between 30 and 40 feet 
of the northbound track, was there anything there 
in the nature of an obstruction in the way of an 
embankment or anything else to interfere with 
your view looking north . and south 0

/ A. No, sir. 

l1r. Applegate : That is all. 

Cross Examination by Sen. Simpson: 

Q. vVhat do you call this county road that 
crosses the railroad? A. vVhere the accident took 
place? 

Q. Yes, where you were taking the measure-
ments? A. I am not sure. 

Q. Well, ·whatever it was, does it curve as it 
appr oaches the railroad tracks? A. Yes. 

40. 
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Q. The county road curves, does it f A. Yes. 
Q. flow mucn of a curve has it a.s it approaches 

the railroad tracks? A. Not much of a curve. 
Q. Did you measure these embankments which 

seem to be on the east side of this crossing, at all f 
A. No. 

Q. You made the pictures and took these obser-
vations f A. Yes, sir. 

Q. What time of the day did you take them T 
A. Well, near the middle of the day. 

Q. You remember that f A. I have forgotten 
whether it was just before noon or after noon. 

Q. It was a clear day f A. Yes, sir. 
Q. The sun was shiningf A. A clear day. 
Q. And you did not make any observations 

shortly before sunset around the 12th of March 
to find out what the light was there and whether 
you could see as clearly as you did at 11 o'clock 
in the day? A. No. 

Sen. Simpson: That is all. 

HO; ALBERT HARDY, sworn on behalf of the 
defense. 

Direct Examination by N[r. Applegate: 

Q. Mr. Hardy, what is your profession? A. 
Locomotive engineer. 

Q. On the 12th day of March, were you run-
ning a Pennsylvania train on the New York and 
Long Branch Railroad f A. Yes, sir. 

40' Q. What train was that f A. Train 7 :35. 
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Albert Hardy-JJirect Examination. 

Q. And bound in which direction? A. South, 
what we call west. 

Q. That is the Pennsylvania express? A. Yes, 
sir. 

The Court: From where to, where? 
I 

The Witness : From Manhattan Trans-
fer I pick it up and take it to Point Pleasant. 

Q. What was your first stop after leaving New 
York? A. Red Bank. 

Q. On the day in question your train was 1n 
an accident, was it? A. Yes, sir. 

Q. Just describe this accident, to the best of 
your recollection-in the first place how fast were 
you going? A. About 50 or 55 miles an hour. 

Q. Did you have a clear track? A. Yes, sir. 
Q. Go ahead. A. The first thing I knew about 

it, the fireman hollered and jumped up and I heard 
the crash. 

Q. You were going toward Long Branch? A. 
Yes, sir. 

Q. And on the southbound track? A. Yes, sir. 
Q. And as an engineer were you on the right 

hand side of the cab? A. I was on the right side. 
Q. That would be the east side? A. The east 

side. 
. Q. The automobile was coming from the east 

side? A. The east side. , 
Q. ,So that you did not see it? A. I didn't see it. 
Q. You heard the fireman holler? A. Yes, sir. 
Q. What did you do then? A. I immediately 

applied the emergency brakes. 
Q. And how far were you from the truck when 

Y_ou first applied the brakes? A. I was practically 
nght at the crossing. 
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Albert Hardy-Direct Examination. 

Q. Now, before you approached that crossing, 
at that time, were there any signals given from 
your locomotive 1 A. Yes. 

Q. ""\Vhat were they? A. Two long and two 
·short whistles. 

10 Q. Who gave them? A. J\iyself. 
Q. And whereabouts did you give them? A. I 

started the whistle at the whistle board and con-
tinued to give them until I had passed the station 
at Haslett; I was practically at the freight station 
when I stopped giving the last whistle. 

Q. Will you describe please what sort of a 
whistle you gave. When you say you gave two 
long and two short whistles, what do you mean 

20 by .that? A. This (indicating) would be two long; 
that will be one short and that will be one short. 

Q. Two long and two short? A. The long 
whistle lasts about three to three and one-half 
,seconds and the two short ones run a little over 
two seconds. 

Q. That would be eleven seconds altogether you 
were giving signals? A. Between ten and eleven 
seconds. 

Q. What other signals, if any, were given by 
aO your locomotive? A. _.,_t\..s soon as the crash can1e, 

I pulled the whistle again one long continuous 
whistle and I continued to pull the whistle until 
we had stopped. 

Q. That is, after the accident? A. Yes., that 
was after the acci_dent and the :firen1an was ring-
ing the bell fron1 the time I blew the whistle until 
the crash came and he still was pulling the bell 
when he jumped up and hollered ''whoa." 

41) Q. Is the bell operated by a cord or is it an 
automatic bell ? A. Operated by a cord. 
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Q. Wh en you say he was ringing the bell, how 
do you know? Did you see him ·~ A. I could see 
him pull the rope. 

Q. You could see him and hear him? A. Yes, 
SH. 

Q. Now, it was your train that struck the auto-
mobile, was it? A. Yes, sir. 

Q. And how far below the crossing dicl your 
trai n stop after the accident? A. I judge a little 
more than the length of the train; I forget how 
many cars we had that day. 

Q. Eight or nine at least I suppose? A. My rear 
car was just over the crossing a little ways. 

Q. About how far would you say? A. I don't 
know ; I didn't go back to see. 

Q. Did your train back up? A. Yes, sir. 
Q. When your train stopped after you applied 

your brakes and before you backed up, about how 
far was. your rear car fron1 the crossing? A. When 
we backed up? 

Q. Before you backed up. A. I could not say, 
I didn't go back to see. 

The Court: Where was your engine? 
The Witness: About ten cars or so from 

the crossing. 

Q. Did you see another train almost immedi-
ately after the accident, approaching you? A. 
Yes, sir. 
. Q. That was on the northbound track? _.,_t\... Yes, 

Slr. 

Q. And that was a Pennsylvania train also? A. 
Yes, sir. 

Q. And did you observe what happened as this 
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Albert !lardy-Cross Exam .ination. 

train came along? A. No, sir. I knew there was 
a wreck there; I kept blowing the whistle continu-
ously and tried to draw the attention of the other 
man because he was pas sing me at the time. 

Q. What other man? A. Train nun1ber 726. 
Q. The engineer? A. Yes, sir, and I was try-

ing to draw his attention to the wreck on the 
tracks because we had no chance to do any flag-
ging. We had not stopped yet when he went by 
my engine. 

Q. And was the whistle blowing when his train 
went by? A. Yes, sir. 

Q. You did not see where his train struck the 
wreck? A. No, sir. 

1\1:r. Applegate: That is all. 

Cross Examination by Sen. Simpson: 

Q. "\Vhen you say 50 miles an hour, that is an 
estimate, is it, or is it exact 1 A. That is an 
estimate. 

Q. You might have been going faster than that! 
A. Not at that point. 

Q. Why not at that point 1 A. The train was 
running on tirne. 

Q. You rnean you were not behind tin1e? A. 
No, sir. 

Q. vVhere was the last place you had stopped 
before you had struck this auton10bile 1 A. I do 
not ren1en1ber. 

Q. What side of the . engine were you on, the 
right side or the left side? A. The right side of 
the engine, the west side. 
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Albert Hardy-Cross Exam .ination. 

Q. Were you nearest to the east side of the 
crossing or was the fireman nearest to the ea.st 
side of the crossing? A. The fireman. 

Q. And you knew nothing about this a~cident 
until th e crash, did you? A. No, sir. 

Q. Now you say you started whistling at the 
whistle board and you stopped at th~ freight 
house. How far is the freight house from the 
crossing? A. I could not exactly tell you, but 
somewhere around about eleven or twelve hun-
dred feet. 

Q. From the crossing? A. No, from the whistle 
board. 

Q. I am not talking about the whistle board, I 
am asking you how far is the freight house from 
the crossing? A. I don't know. 

Q. But the freight house is the place where you 
stoppe d whistling, is it? A. Between the freight 
house and the depot. 

Q. When you said before you stopped whistling 
at the freight house, was that exact or not? A. 
Between the passenger station and the freight 
house. 

Q. That is where you ,stopped whistling? A. 
Yes; they are both together there. 

Q. How far are they fron1 the crossing? A. I 
cannot tell you . . 

Q. South or north of the crossing? A. North. 
Q. Were you going north or south? A. South. 
Q. I~ow far did you have to go after you pa,ssed 

the fr eight house before you heard this crash? A. 
I could not tell you this distance. 

Q. I-low long have you been running on this 
road ? A. For the past 20 years. 

20' ' 
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Albert I-lardy-Cross Examination. 

Q. Yet you cannot say how far the freight house 
is from the crossi:ng1 A. I never measured it. 

Q. Don't you know whether it is one mile, two 
n1iles Oi' how far? A. I could not tell you. 

Q. Although you have passed there every day 
for 20 years~ A. I never measured it in the 20 
years. 

Q. You have never formed an estimate, whether 
it is 100 feet, or 500 feet or a mile? A. Yes, sir. 

Q. How long a period of time elapsed fro1n the 
time when you first blew the whistle until this 
crash 1 A. I could not tell you exactly. From the 
time I stopped blowing the whistle probably about 
two seconds. 
, Q. I said, from the time you started blowing the 
whistle until this crash what time elapsed 1 A. 
About 13 or 14 seconds. 

Q. From the first blast until the crash 1 A. Yes, 
sir. 

Q. When you brought your train to a stop, did 
you get off the train~ A. I got off n1y engine. 

Q. What did you do when you got off 1 A. 
W a1ked around to see what damage was done to 
the · engine. 

Q. That is the first thing you did. Did you see 
how badly the engine was hurt 1 A. That is the 
first thing I did. 

Q. And after you looked over the engine, what 
did you do 1 A. I stayed right there. 

Q. Did you see this 1nan that had been killed 1 
A. No, sir. 

Q. Did you see the automobile? A. No, sir. 
Q. It wasn't on your engine 1 A. No, sir. 
Q. Well, did you see the automobile at any tin1e? 

A. No, sir. 
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Q. All you know is your firemen jumped up 
and there was a crash 1 A. That is all. 

Q. What made you put on the emergency 
brake, was it the crash? A. The man hollering 
stop . 

Q. And you had a clear view ahead of you, 
didn't you-it was straight-away there 1 A. Yes, 
sir. 

Q. Was it dark at that time of night? A. Well, 
it was not daylight and it was not dark. 

Q. Was it getting dark? A. Yes, you could see 
probab ly half a mile or a mile away. 

Q. It was dusk, was it? A. Dusk. 
Q. Did you have your headlight lighted? A. 

Yes, sir. 
Q. Where did you light it? A. I could not say 

now. 
Q. You cannot remember? A. No, sir. 
Q. Was that your business or the fireman's busi-

ness? A. My business. 
Q. So that you know nothing at all about this 

accident except that 13 seconds after you started 
the whistle for this crossing you heard a crash 
and you knew there was something wrong and 
you put on your emergency? A. I did. 

Q. Now, it was your business, of course, to 
look out for the train, wasn't it-I mean you had 
to take care of what was ahead of you and to see 
that you were running all right? A. Yes, sir. 

Q. And you were managing the engine? A. Yes. 
Q. If you had to look out ahead of you, had to 

~ontrol the engine, had to whistle for the cross-
ing, what opportunity did that give you to listen 
for a bell? A. That is my business to see that the 
fireman is ringing the bell. . 
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Albert S. Terhune-Direct Examination. 

Q. I-Iow many crossings did you pass before the 
accident on this trip? A. At this point? 

Q. From the time you left Manhattan Transfer1 
A. I eould not say, I didn't count them. 

Q. You do not know how many? A. No, sir. 
Q. But you are quite sure that the bell was rung 

for each crossing 1 A. Yes, sir. 
Q. And that is the rea son you say it was ring-

ing, because you knew it n1ust be rung? A. I knew 
it was. 

Q. It was not ai1 automatic bell 1 A. No, sir. 
Q. The bell was rung by a man pulling it 1 A. 

It was a cord bell. 
Q. Which side of the engine was the whistle 

board on? A. The right side. 
Q. Your side? A. My side. 
Q. The whistle board was on the west side? A. 

The whi stle board is on the west side of the track, 
on the right side of the engine. 

Sen. Simpson: That is all. 

30 . ALBERT S. TERHUNE, sworn on behalf of the 
defendants. 

Direct Examination by :Mr. Applegate: 

Q. You are in the employ of the Pennsylvania 
Railroad? A. Yes, sir. 

Q. And have been for how long1 A. 15 years . 
Q. On 1\1:arch 12, 1925, what was your occupa-

tion 1 A. Locomotive :fireman on train nurn ber 
40 : 735. 
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·Q. And your engineer was Hardy J A. Yes, sir. 
Q. The m.an that just left th .e witness stand? 

A. Yesi sir. 
Q. You were in an .accident that day1 .A. Yes, 

:sir . 

Q. About what tin1e :of day w.as it1 A. Shortly 10 
:af ter six P. M.. 

Q. Was it .a clear day or a siorn1y day~ A. 
\Clear. 

Q. Light or da:rkf A. Light.. 
Q. Describe the accident, please, as . you saw it 

-y ou wer e sitting on the ea.st side of the locomo-
tive 1 A. On the east side 

Q. That is the left side going south 1 A. Yes, 
sir. Shortly before cros .sing this ci-ossing, the en- 20 
gine blew a wan1ing whistle and-

Q. What do you mean by a warning whistle 1 
A. The steam wl:iistle. 

Q. '\Vhat kind of a whistle did he blow, more 
than one? A. I-Ic blew four times· two lono· ar{d 

' b tw o short. 
Q. Is that the usual statutory crossing signal 1 

A. Yes, sir. I was ring·ing the bell. 
Q. Wh ere did you start to ring the bell? A. 

Bef ore crossing the previous crossing. 30 
Q. How far is that from the crossing where the 

accident happened? A. I could not say just how 
far, but perhaps one thousa11d feet or so . . 

Q. Where was it in relation to the whistle board 1 
A. Oh, it is pe r haps 1500 feet from the whistle 
boar d. · 

Q. And you started to ring the bell at what 
point ? A. About the whistle board, before we 
<3ame to the station. 4(} 
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Albert S. Terhune-Direct Examinalion. 

Q. And did you ring it continuously or not f 
A. Continuously, yes. 

Q. Was it ringing at the time of the accident 1 
A. Yes, sir. 

Q. Now, did you see the automobile approach-
ing the crossing? A. Yes, sir. 

Q. And how long before it was struck? A. Oh, 
perhaps two seconds. 

Q. Go ahead and tell us just what happened. 
A. I was ringing the bell and as we approached 
the crossing this automobile came out from back 
of this house and hit the side of our locomotive. 

Q. You say came out from back of this house-
what house do you mean·? Can you see it in any 
of these photographs? Just look them over 
hastily. A. This one. 

Q. You are pointing to the house shown on 
Exhibit D-13, aren't you? A. Yes, sir. 

Q. The house with a window and door jn the 
front? A. Yes, sir. 

Q. All right, go ah ead. A. This Ford truck 
•came out from b~ck of this house and ran into 
the side of our engine and I just about as the 
•Crash came, hollered to the engineer. 

Q. You say the truck ran into the side of your 
engine? A. Yes. 

Q. What do you mean by that? A. He ran int o 
the head of the engine, toward the front on the 
side about the bottom of the cylinder and I was 
ringing the bell and I hollered to the engineer and 
jumped up out of the way and he applied the 
emergency. 

Q. You say you jumped out of the way? A. 
Yes, so as not to get hit by any of the d~bris. 

Q. It struck right under your seat then, did 
it 0

/ A. No, ju st ahead of the eab. 
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The Court: Then you mean to say that 
the tru ck struck your engine instead of your 
st riking the truck? 

The Witness: The truck struck our en-
gine on the side. We did not hit the truck 
at all. 

Q. And you say you hollered? A. I hollered 
to the engin eer, yes, and he applied the emergency. 

Q. Did you holler to the engineer when you 
first saw the truck or when the truck struck you 
or when did you holler? A. Well, just about as 
the cras h came. 

Q. It almost all happened together, did it? A. 
Traveli ng at a high rate of speed, it all happened 
at one time. 

Q. And the engineer applied the brakes? A. 
Immedia tely , yes. · 

Q. And the train stopped how far from the 
crossing? A. A·bout a carlength, I should judge, 
from the last car. 

Q. And your engine ·was- A. We had seven 
cars, tha t would make about eight cars and the 
engine would be nine from the erossing. 

Mr . Applegate: That is all. 

Cross Ex amination by Sen. Simpson: 

Q. Wha t time did this accident happen? A. 
Shortly after 6 P. 11:. . 

Q. About what time? A. Well, I should judge 
about 6 :12 or 10 minutes after 6. 

Q. You say it was perfectly light? A. It was 
very clear , yes. 
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.Albert S. T erhurne-Cross Examination. 

Q. You know the sun sets at 6 :02 on that day ? 
A. Yes, but it was very clear. 

Q. Very clear at 6 :101 A. Yes, sir. 
Q. What was the last station you stop]Jed at ? 

A. Newark. 
Q. You had not stopped between Newark an d 

this accident1 A. No. 
Q. What was the station you were going to stop 

at? A. Red Bank. 
Q. What time would you get there 1 A. Abou t 

6 :22. 
Q. How f a.r is Red Bank from the place of the 

accident ? A. About seven miles. 
Q. And you were on time, were you 1 A. Yes , . sir. 
Q. Would it take · you 12 minutes to go those 

seven miles 1 A. No. 
Q. How fast do you think you were going at 

the time of the accident 1 A. Around 50 miles an 
hour. 

Q. Around 50 miles an hour 1 A. Yes, sir. 
Q. You did not know anything until you saw 

this automobile come from behind thi's house, is 
that right~ A. That is the first I saw of it. 

Q. At that time how far away was it from th e 
nearest-I withdraw the question. Was the track 
that you were on the nearest to the side the auto -
mobile came from 1 A. No, the furthest. 

Q. You were on the south track? A. Yes, sir. 
Q. Then when he came from behind the house , 

how far was he from your track 1 A. I don't 
know exactly the distance there, but I should jud ge 
around 100 feet. 

Q. Do you know how far the house is from the 
northbound track, the nearest rail of the north-
bound track 1 A. No, sir, I do not. 
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.Albert S. T erhune-Cross Examination . 

Q. But you saw him come from behind this 
house 1 A. Yes, sir. 

Q. And you were then on the crossing, weren't 
you 1 A. No, sir. 

Q. How near were you to the crossing 1 A. We 
were halfway between the two crossings. 10 

Q. Well how near were you to the crossingt 
A. Oh, a couple of hundred feet, say 300 feet. 

Q. You were 300 feet away1 A. Yes, sir. 
Q. And in that 300 feet he went .how far1 A. I 

don 't know. 
Q. Well, how far would he have to go to run 

int o your engine 1 A. W ell, from the house to 
that track I should judge is about 100 feet. 

Q. So that he went 100 feet while you were 20 
going 700 feet and you were- going 50 miles an 
hour 1 A. About that, yes, sir. 

Q. What part of your engine do you say this 
man hit 1 A. He hit the cvlinder on the side of 

" the engine. 
Q. How far ba.ck 1 Back of the cylinder 1 A. 

Maybe four or five feet. 
Q. Did you see whether your engine threw him 

over in front of the other train 1 A. The engine 
· did not throw him over; the front of our engine ;30 
did not throw him over. 

Q. Well, he was thrown away from your train 
- what happened 1 A. I don't know. 

Q. According to you then he simply ran into · 
your train and backed a.way from your train 1 A. • 
I didn't see him back away. 

Q. ·Your train did not do anything to him, ac-
cordin g to you 1 A. I don't know what damage 
was done by our train. 4 U 
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Albert S. Terhu .ne-Cross Examination. 

Q. Well, you saw the whole thing; you saw this 
ear run into your train? A. Yes, sir. 

Q. ,Vhat happened after that? A. We had gone 
by, by that time. 

Q. Gone by where 1 A. The c.rossing. 
10 Q. You had not dragged him with you, had you? 
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A. No, sir. 
Q. Well, what happened to the automobile? It 

was right under your eyes and you saw it run 
into your train. What happened to it? A. We 
passed it at 50 miles an hour; you c.annot see what 
happened. 

Q. You do not know what happened to this au-
tomobile? A. No. 

Q. All you saw, accor.ding to you, is that he 
came and ran into your train? A. Tha.t is all. 

Q. How far is this freight house from the cross-
ing, do you know? A. I don't know. 

Q. Do you know the freig·ht house? A. Yes. 
Q. Had you pas -sed the station and the- freight 

house before you reached this crossing·? A. Yes, . 
the station and the freight house are together. 

Q. You had passed it? A. Yes, sir. 
Q. How far back were they when you got to 

the crossing? A. I don't know. 
Q. How long did it take you to get from the 

freight house to the crossing? A. A -seeond or 
two. 

Q. And you were ringing this bell by hand? A . 
Yes, sir. 

Q. Did you have to ring it by hand all the way 
from Jer~ey City? A. You do not ring it con-
tinuously. 

Q. Well, whenever you come to a crossing you 
have- to ring it by hand? A. Yes, sir. 
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Q. What else did you have to do on this loco-
motive beside ring the bell by hand? A. Keep the 
ste am pressure up, that. is about all. 

Q. And you have to fire the engine? A. Yes, 
sir . 

Q. And you have- to get coal from the tender 10 
behind? A. Yes. 

Q. Who rang the bell while you were putting 
coal on the fire? A. I don't fire at railroad cross-
rngs. 

Q. Did anybody ring the bell while , you were 
firing? A. Nobody rings the bell only myself. 

Q. Well, then, when you were firing nobody was 
ringi ng the belH A. No, but that was between 
crossings. 20 

Q. I didn't ask you whether it wa,s or not; I 
am asking you the simple question, was there any -
body ringing the bell while you were firing? A. 
No, sir. 

Q. Well, how often did you fire this engine from 
the time you left Manhattan Transfer? A. I don't 
know that. 

Q. Well, how much coal did you use? A. Per-
haps a quarter of a ton. 

Q. A quarter of a ton from Manhattan Trans-
fer ? A. Yes, sir. 
. Q. And you don't know how many times you put 
it on the fire, do you? A. Maybe ten or twelve 
times. 

Q. Now, did you see who was driving this au-
tomobile? A. No, sir. · 

Q.Did you see what kind of an automobile it 
was? A. A Ford truck. 

Q. Well, after you had stopped did you get out 
of the engine? A. Yes, sir. 40 
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Albert S. TerhwYl)e-Cross Examination. 

•Q. Did you see this Ford tru~k or did you see 
the bodies of the · men? A. I did, yes . 

Q. Where Vilas the Ford truck when you _saw 
it? A. I didn't see it. 

Q. You did not see it? A. No, -sir . . 
Q. Did you see the men? A. Yes, sir. . . 
Q. Where did you see the men ? J:-· One ly1n~ 

alongside of the track and the other 111 the center 
of the northbound. 

Q. The other track? A. Yes, sir . 
Q. And the center of the northbound? A. Yes, 

sir. 
Q. Where was the northbound train? A. Ju st on 

the opposite side of the crossing. . 
Q. It had cleared the cros ,sing? A. Yes, sir. 
Q. And do you remember whether o_r not your 

trains passed each other at the cr ossing or had 
you cleared the crossing before the northbound 
train reached the -crossing? A. We cleared the 
crossing. 

Q. Before he reached it? A. Yes, sir. . 
Q. Where were you with reference t~ this 

crossing when you saw the northbound train ap-
proaching? A. On the left sid~, just on the ot_her 
side of the crossing, the far side of the crossing. 

Q. You were about to reach the crossing ? A. 
No, we were past the crossin~. 

Q. You were past the crossing before you saw 
the northbound train ? A. Yes, sir. 

Q. And how far away was he from you? A. Oh, 
quite a distance down. 

Q. ,¥ ell, where did. you see him is what I am 
trying to find out? A. I don't know the name of 
the place. 
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Q. Well, where was your train when you saw 
the northbound train? A. Just before we got to 
Haslett station. 

Q. Before you got to the Haslett station? A. 
Yes, sit. 

Q. And where was he then, how near the cross-
ing was he? A. About three miles down the, track. 

Q. You saw him before you saw this automo-
bile? A. Oh, yes . 

Q. Now, there were no lights at that crossing, 
were there ? A. No lights ? 

Q. No automa tic lights at the -crossing ? A. I 
don't think so. 

Q. Well, there are ,crossings where they have 
ligh t,s that flash up and down as a train ap-
proac hes? A. Yes, sir. 

Q. But there were no such lights on this cross-
ing? A. I don' t th ink so . . · 

Sen. Simpson: Tha t is all. 

Re-direct examination by Mr . Applegate: 

Q. Did you fire that engine at any crossing com-
ing down that day? A. No, sir. 

Q. Why not? A. Becau se it was not necessary . 
Those engines will go two or three mil es before 
you have to touch the fires again . 

Q. After your train stopped were ther e, any 
signa ls given? A. Not af te r we stoppe d, but be-
fore we had stopped there were . 

Q. Well, as the north bound t rain was approach-
ing were there any signals given from your en-
gine? A. Yes, sir . 

Q. '\¥hat were they? A. The engineer blew his 
whist le continuously to attract the other en-
gineer's attention. 
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Albert S. T erhune-' Re-aross Examfriation. 

Q. To attract his attention to -what? A. To let 
him know that there had been an a.ccident ahead 
or to stop him. 

Q. Now, you were on the left side of the en-
gine, were you? A. The left side, yes. 

10 Q. Can you say whether or not the northbound 
. train as it approached the crossing gave a. signal? 
A. Yes, sir, he did. 

Q,. What signal did he give? A. He· gave two 
long and two short blasts of the whistle. 

Q. Do you know whether or not the bell was 
ringing on that engine? A. I could not tell you 
that. The whistle was blowing as he passed me; 
I cannot say about the bell. 

20 Mr. Applegate : That is all. 

Re-cross Examination by Sen. Simpson= 

Q. Your engineer after the crash started blow-
ing his whistle, didn't he? A. Yes, sir. 

Q. How far away was the other train from the 
crossing when he started to blow his whistle? A. 
Almost to it. 

Q. What do you mean by that, 100 feet, 200 feet 
,80 away or what? A. More than that; I suggest 

about five or six hundred feet. 
Q. You started to give him notice that some-

thing was wrong with your engine? A. Yes, sir. 
Q. Then when he stopped he had cleared the 

crossing in the other direction? A. Yes, sir. 
Q. You heard your own engineer's whistle? A. 

Yes, sir. 
Q. And you were ringing the bell, which was 

41) right near you 1 A. Yes, sir. 
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Ca.rl Coss-Direct Examination. 

Q. Do you me,an to say that ringing your own 
bell and paying attention to it and listening to 1t, 
you are still able to tell that the other car was 
giving a signal? A. He was blowing the whistle 
as he pas-sed our engine. 

Q. Where did he pass your engine? A. Just 
after we had cleared the · crossing . 

Q. How many feet had your engine gone over 
the cross ing? A. I could not tell you. 

The Court: What kind of a bell was it 
you were ringing -on your engine? 

The Witness : A big, brass bell, the re,g-
ula tion bell. 

The Court: What does it weigh? 
The Witness : I should judge around 

eighty or ninety pounds. 
Mr. Applegate: That is all. 

Re--cross Examination by Sen. Simpson: 

Q. Was that a camelback engine you wen, on? 
.A.. No, sir. 

CARL COSS, sworn for the defense. 

Direct Examination by Mr. Applegate: 

Q. You were the conductor on 7 :35 on the day 
of the accident in question, were you? A. Yes, 
sir. 

Q. And that was a Pennsylvania southbound 
train? A. Yes, sir. 

Q. And your train was in an accident that day? 
.A.. It was. 
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Carl Coss-Direct Exa ,mina.tion. 

Q. Whereabouts were you in the train at the 
time of the ac,cident 7 A. I was in the first coach 
of the train. 

Q. When you say the first coach do you mean 
the first coach from the engine? A. Yes, sir. 

Q. And when did you first know that there had 
been an accident? A. After the train had stopped 
and I walked back. 

Q. Well, there was no station there, was there 7 
A. Not at that point where we stopped. 

Q. Did you have any indication of something 
unusual happening by reason of the brakes being 
put on, or anything of that sort? A. Yes, sir. 

Q. Where was that? A. I cannot tell you the 
exact location, but it was south of the Haslett 
station. 

Q. About how far from the crossing where the 
accident happened 7 A. I cannot answer that. 

Q. No idea? A. No. 
Q. No idea whether it was ten feet or one hun~ 

dred feet or a mile? A. It was neither. 
Q. Well, can you give us any idea at alH A. 

Not definite. 
Q. Well, indefinite. A. I would say half-way 

between the Haslett ,station and the crossing, and 
I believe it has been testified here that there was 
a distance of several hundred feet between the 
two. 

Q. Now, as your train approaching this cross-
ing before the accident, can you say whether 
or not there ·were any signals given from your 
locomotive? A. I heard the , engine whistle be-
fore approaching the crossing. 

Q. The whistle for this particular crossing? 
A. I presume it was, yes. 
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Carl Coss~Direct Exa ,mina.tion. 

Q. Well, how many whistles did you hear V A. 
The usual whistle, two long and two short. 

Q. Did you hear the bell ringing or not? A. I 
did not hear the bell ringing. 

Q. Where did your train stop after the acci-
dent? A. The rear car cleared the crossino- where 
the accident happened about one or t~o car 
lengths. 

Q. How many cars were there in your train 7 
A. Seven. 

Q. And did you get down after the accident and 
go back? A. Yes, sir. 
. Q. Did you see the northbound train approach-
ing? A. I did. 

Q. And when your train stopped, ·whereabouts 
was the automobile that was struck that is whe,re, 
was it with reference to the cros~ing-h~w far 
south of the crossing? A. Well, there wasn't very 
much left to call it an automobile. 

Q. Well, whatever it was, where was it V A. 
Scattered. . 

Q. Well, whereabouts was it scattered, all along 
the track you mean? A. Along the northbound 
track. 

Q. Did you see the bodies V A. Yes, sir. 
Q. Whereabouts were they with reference- to 

the crossing? A. One man was lying alongside of 
the northbound trac.k, south of the , crossing . . The 
other man was in the center of the northbound 
track. 
f Q. And where was the northbound train at that 
ime 7 A. It had stopped on the north track about 

two 0 :r three car lengths. The rear car was about 
two or three ear lengths from the crossing. 
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Carl Coss-Direct Exarmina.tion. 

Q. When you say you saw these men on the . 
tracks; you are speaking of the time after the 
northbound train came along and struck the 
wreck? A. That is correct. 

Q. Now, I am speaking of the time before the 
northbound train came along. A. I didn't see the 
men. 

Q. How soon after your train stopped did the 
northbound train come along? A. It had arrived 
before we -stopped. 

Q. Then your two trains were almost at the 
crossing together, is that so? A. Yes, sir. 

Q. Can you say whether or not your train had 
actually gotten over the crossing before the north-
bound train ,came, along? A. No, I cannot. 

·Q. But it was somewhere about the same time-, 
wasn't it? A. Very close together. 

Q. And how far was the northbound train, when 
it stopped, from the crossing? How far beyond 
the crossing did it stop? A. I am not positive but 
I would say the rear car was about two or three 
car lengths from the erossing. 

Mr. Applegate: That is all. 

Cross Examination by Sen. Simpson: 

Q. What coach were- you in? A. I was in the 
first coach back -of the parlor car. 

Q. How many cars is that from the engine? A. 
That was the second car. 

Q. You were in the second car behind the en-
• 6J A y . g1ne . . es, sir. 
Q. And what were you doing? A. I was talking 

to the brakeman. 
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Ca,rl Coss~Cross Exa1nination. 

Q. One of the crew? A. Yes, sir. 
Q. What portion of the coach were you in, the 

front, rear or where? A. The front. 
Q. And there were other passengers 1n the, 

train? A. Yes, sir. 
Q. How long had you been sitting in this first 1:0 

coach? A. I was not sitting, I was ,standing. 
Q. How long had you been standing in this 

coach? A. I don't remember. 
Q. How many crossings had you passed from 

the time you left Manhattan Trans£ er? A. I don't 
know. 

Q. Are you quite sure that the whistle was 
sounded at every crossing? A. I am not positive. 

Q. Then what was it par ·ticularly that attracted 20 
your attention to this whistle- given by your train; 
you say two long and two short-in other words, 
if it had been his •Custom to whistle at any cross-
ing you would not have paid any particular at-
tention to it. What was there about it to attra ,ct 
your attention? A. As the conductor of the train, 
I am required to acc.ount for any detention to the 
train -

Q. But you knew nothing about any detention 
nnti l the brakes went on and after these whistles? 00 
A. You did not let me finish what I started to say: 
As conductor of the train I am required to give 
an account for any detention of the train. Train 
Number 726, the northbound train and our own 
train were due at about the same time. We were 
due there first. It was the practice -of the engineer 
to blow for that -crossing and if possible the north-
b?u_nd train will g·ive- you the right of way, pro-
v1d1ng we are not late, and I was observing 4:() 
whether we would get to the Haslett station ahead 
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. Ca,rl Coss-Cross Examina.tion. 

of the northbound train when I heard him blow 
for the crossing and he did not slacken up, so I 
knew we were going through and no record of 
detention would have to be made by me. 

Q. ,Vhat does the right of way mean? A. Some 
trains are superior to others, and we had the right 
of way as an express train. 

Q. You were not on the same track, were you? 
A. No. . 

Q. Then what do you mean by the right of way? 
Do you mean one would have to wait for the other 
to pass over the crossing? A. In crossing sta-
tions; not a crossing. 

Q. You mean by that that two trains cannot 
pass a station together? A. There is a special 
notice in the time-table giving express trains the 
right of way over local trains at stations. 

Q. But you had rea ,ched the station before this 
accident and passed it, hadn't. you? A. Yes. 

Q. Then this circumstance that you have de-
scribed so minutely had nothing to do with fixing 
your memory of this whistle? A. The station is 
right at the -crossing. The crossing is . at the 
station. 

Q. How far is the -station from the crossing? 
A. Very close together, I don't know the distance. 

Q. 1,000 feet? A. I don't think it was that great. 
Q. Do you give the same whistle for a. station 

that you give for the crossing? A. We do not 
blow for the station. 

Q. Haven't you just described how you blew for 
the right of way? A. The fact that I have in mind 
was the signal for the crossing, which is recog-
nized by the northbound train. 
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Carl Coss-Re-direct Exa .mination . 

Q. That is, if you get to the crossing first, hav-
ing already passed the .station, do you not whistle 
for the right of way for the station, is that it? A. 
No. 

Q. When did you whistle for the right of way 
at the station? A. There is no signal for the right 
of way at the station. 

Q. Then how do you get it? A. Why, the en-
gineer blowing for that crossing is a sort of a 
signa l that we are coming. 

Q. So that having passed the station you then 
blow for the crossing to get the right of way at 
the station? A. The signal is blown before we 
reach the station. 

Q. So the signal you heard was given before 
you reached the station? A. Yes, sir. 

Q. And was :finished before you reached the 
stat ion? A. I cannot re-call when it was finished. 

Sen. Simpson: That is all. 

Re-direct Examination by Mr. Applegate: 

Q. There is a rule that two trains are not al-
lowed in a station at the same · time, isn't there? 
A. That is correct. 

Q. And your train was an express train and 
did not stop at Haslett? A. Right. 

Q. Bu1 the northbound train did stop at Has-
lett? A. Correct. 

Q. And you being an express train had the right 
of way over this local train? A. Yes, sir. 

Mr. Applegate: That is all. 
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Richa .rd' Ca,se-Direct Exa ,mination ,. 

RICHARD CASE, JR., sworn on behalf of the 
defendants. 

Direct Examination by Mr. Applegate: 

Q. You are employed by the Pennsylvania Rail~ 
road Company? A. Yes, sir. 

Q. And you were flagman- A. I was a ba.g-
gage master then. I am brakeman now. 

Q. On train 735 7 A. Yes, sir. 
Q. You were in the baggage car 7 A. In the 

baggage compartment, yes, sir. 
Q. And where is that in relation to the en-

gine? A. Next to the engine. 
Q. You remember the accident 7 A. Why, some 

of it, yes. 
Q. At the time of the accident you were on the 

baggage car, were you 7 A. Yes, sir. 
Q. Did you get out of the train after the acci-

dent 7 A. I got out of the train after the accident, 
yes, sir. 

Q. Did you see the northbound train approach 
the crossing, or had it passed when you got out? 
A. I was opening the door of the baggage car as 
the train went by. 

Q. Can you say whether or not there was any 
signal given by your locomotive a,s it approached 
the , crossing in question 7 A. Why, I was looking 
out when I heard the whistles and it must have 
been about that time, because that came before 
the accident. 

Sen. Simpson: I object to that as a con-
clusion. 

The Court: He cannot give us his conclu-
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Richa.rd Case-Cross Examination. 

Q. How long before , the accident did you hear 
the whistles 7 A. Probably two or three seconds 
before the accident. 

Q. What whistles did you hear 7 A. I heard 
severa l whistles; I didn't count them to see 
whethe r there were four or five, or what they 
were. 

Q. How do you know they came from your en-
gine 7 A. Because I was right close to the engine ·. 
It sounded to me as if it was from the engine. 

Q. Do you know where your train was when 
you first heard whistles 7 A. No, .sir. 

Q. Can you give us some definite idea as to 
how long before the accident happened that you 
heard these signals 7 A. Before the accident? 

Q. Yes. A. When the whistles started 7 
Q. Yes. A. Around maybe ten seconds or so, 

I could not exactly say. · 

Mr. Applegate: That is all. 

Cross Examination by Sen. Simpson: 

Q. How long before • the accident had these 
whistles finished 1 A. Maybe two or three seconds 
before the accident. 

Q. "\Vere these whistles on your train? A. Down 
, at my engine. 

Q. Coming from your engine? A. Yes, sir. 
Q. Which was your train 7 A. The one going 

south . 
Q. That is, this express we have been speaking 

about? A. Yes, sir. 
Q. And you say the whistles finished about two 

or three seconds before the accident? A. Well, 
then they started again. 
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Richard Case-Cross Exami11,ation. 

Q. Now, what space was it before they started 
again? A. It seemed almost together. 

Q. Was there any appreciable space? A. Not 
a long space, not over a second or two. 

Q. ,vhat was the first you kne·w of an a0cident t 
A. Why, this .other train had passed us. 

Q. That is, your sig11al stopped two or three 
seconds before the other train passed you? A. 
Then continued again. 

Q. I didn't ask you about continuing again. A. 
The first signal. 

Q. I am trying to get you to identify the .signal 
which you have testified to. You say the first sig-
nal which lasted ten or eleven seconds before the 
accident finished two o-r three seconds be~ore the 
accident? A. From two to three s.econds. 

Q. Then they started to blow all over again t 
A. Yes. · 

Q. Were you looking out be£ ore they started to 
blow again? A. No, I was not. 

Q. How long after they started to blow over 
again did you start to look out of the door? A. 
About maybe two or three seconds. 

Q. You opened the door? A. Yes, sir.· 
Q. What did you see when you ope·ned the 

door? A. I saw that there had been an accident 
and that there was some wreckage on the track, 
something on the track. 

Q. Did you get off and look at it? A. I got 
my stretcher out from the baggage car. 

Q. What did you find? Did you find one n1an 
killed? A. When I got back with the stretcher 
they had him ready. 

Q. 1-Iow far over this crossing was the train 
when it stopped? A. I didn't observe. 
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R·ichard Case-Cross Examination. 

Q. What were you doing in your baggage car 
\V hen you heard these signals? A. I don't re-
member at t4i ,s tin1e what I was doing. 

Q. What was it attracted your attention to 
these signals that were just the regular crossing 
signals-were they regular crossing signals? . ..t\.. 10 
Yes, sir. 

Q. And you heard those all the way frorn Man-
hattan Transfer? A. I don't know whether I 
heard them all or not. 

Q. Coming all the way from Manhattan Trans-
fer you were in the baggag~ car? A. I mn the 
baggage n1an. 

Q. Your work was handling the baggage? A. 
Yes, ,sir. 20 

Q. Yet although you did not identify each cross-
ing signal you pick out dcfini tely a signal at this 
crossing, don't you? A. I do. 

Q. Nothing to draw your attention to it, was 
there? A. There was, yes. 

Q. What was it? A. It was always impressed 
upon my n1ind in any accident or anything like 
!hat to try to remember what happened and I 
impressed upon my mind that I had heard the 
signal. · 30 

Q. And the accj dent was after the signals? A. 
vVhy, yes. 

Q. The accident was after the signals? A. Yes. 
Q. And this accident after the signals fixed 

your attention directly on the sio·nals before the 
accident? A. That I heard them~ yes. 

Sen. Simpson: That is all. 
40, 
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J a,mes P. A. K ennar-Direct Examination. 

JAMES P. A. I(ENN A, sworn on behalf of the 
defendants . . 

Direct Exan1ination by Mr. Applegate: 

Q. Your occupation is that of locomotive en-
gineer, is it? A. Yes, sir. 

Q. You were engineer on the Pennsylvania train 
726 on the day of the accident? A. Yes, sir. 

Q. That was the train bound north? A. Yes, 
sir. 

Q. Was your train to, stop at Haslett? A. Yes,. . sir. 
Q. When did you first know that there had 

been an accident at that crossing? A. "\Vhy1 when 
I first seen the wreckage on the tracks in front 
of me about 200 feet. 

Q. You were then how far from the crossing? 
A. About 300 feet. I noticed the wreckage about 
100 feet south of the crossing along the tracks 
and I seen it about 200 feet from there. I didn't 
know what it was. 

Q. Was that the first you saw of the automo-
bile? A. That was the first I saw of the auto-
mo bile. 

Q. When you saw the wreckage on the track 
was the Pennsylvania train 735 standing there? 
A. I don't know whether he was standing there. 
I-Ie was on this side of me; I don't know whether 
he was standing or moving. 

Q. When you approached that crossing on that 
day did your locomotive give any signal 0? A. Yes,. 
SU. 

Q. What were they? A. I blew the whistle for 
the crossing, two long and two short blasts of the 
whistle. 
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J a-mes P. A. K ennar-Direct Examination. 

Q. And where did you start to blow the whistle? 
A. Why, at the whistling board. · 

Q. Do you know where that is? A. Yes, sir. 
Q. The whistling board for the northbound 

train? A. Yes, sir. 
Q. Is that what you mean? A. Yes, sir. 
Q. vVhich side of the track is that on? A. Why 

it is on the east side of the track. 
Q. On your right hand side? A. Yes, sir. 
Q. And you say you gave the usual signal, is 

that right? A. Two long and two short blasts of 
the whistle . 

Q. Can you say whether or not the bell on your 
locomotive was ringing? A. The bell was ringing. 

Q. I-Iow do you know it was? A. Because the 
fireman was sitting up there and ringing it, g·oing 
into the station and over the crossing. 

Q. Did you see him ringing it at that particu-
lar time? A. Yes, I seen him ringing it. 

Q. Where had he started to ring? A. He started 
way down below the second crossing, below that. 

Q. How n1any crossing·s are there near together 
there? A. Four of them coming into the Haslett 
station. 
. Q. So his bell was ringing continuously? A. At 

all the cro.ssings, yes, sir. 
Q. Was the bell ringing as your train reached 

the crossing where the accident happened? • A. 
Yes, sir. 

Q. And had it been ringing all that itme? A. 
Yes, sir. · 

Q. How far north of the crossing did your train 
stop? A. Why, the hind end of the train stopped 
one car length or two from the . crossing. 
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James P. A. Kenna-Cross Exa.mination. 

Q. One car length? A. Yes, north of the cross-
ing. 

Q. vVhere did you start to slow up your train 
to stop at the Haslett station? A. Why, about 
down at the whistling board I made my first ap-
plication of the brakes. 

Q. Was that before you had seen any wreckage 
on the tracks? A. Oh, yes, before I saw the 
wreckage. 

Q. And how fast were you going when you 
reached the crossing? A. About 35 n1iles an 
hour. 

Q. Now, can you say whether or not as your 
train approached this crossing you heard any sig-
nals from the ,southbound train? A. No, sir, I 
didn't notice that, I was blowing my whistle as 
I was passing that train and with the nojse · of 
rny own I didn't pay no attention or hear the 
other. 

l\{r. Applegate: That is all. 

Cross Exarnination by Sen. Simpson: 

Q. Where was the wreckage when you first saw 
it? A. VVhy in the center of the northbound track 
about 100 feet south of the crossing. 

Q. Your track? A. Yes, sir. 
Q. "\Vhat did it look like? A. Just like a flat 

piece of iron. 
Q. Smashed all up? A. S1nashed all up, yes. 
Q. And you ca1ne to it, didn't you? A. We 

picked up wreckage on the front of the pilot. 
Q. Did you pick the men up too? A. No, the 

men-I didn't ·see no men. When I stopped 
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Ja ,mes P. A. Kenna-Cross Examination~ 

the ·wreckage was on the front of the pi1ot, the 
iron work. 

Q. Did you have a headlight on your locomo-
tive 1 A. Yes, sir, a light. 

Q. And it goes ahead of you~ A. Yes, sir. 
Q. It was dusk, was it~ A. Yes, sir. 10 
Q. VV ere these 1nen in this wreckage? A. I 

don't know, I didn't see them; I just saw this black 
mass there. 

Q. And you went through that black mass and 
when you encountered it it was 100 feet from the 
crossing? A. About that. 

Q. And when you picked it up how far did you 
take it over the crossing? A. Just one car length 
from the rear of 1ny train. I had five cars in 20 
the train. 

Q. How far is the freight house from that cross-
ing '? A. The freight house? A. I don't know 
just how many feet it is from the crossing. The1 
freight l?,ouse was right over in front of me on 
the left when I stopped. 

Q. That is to the left of the cars 1 A. Yes. 
Q. And how far was the station o,ver the cross-

ing? A. Why, the station was just on the other 
sid_e of the freight house, both together there, just 30 
a httle space between them. 

Q. The engineer of the other train says he· 
whistled to attract your attention to the fact that 
somethjng was wrong. Did you hear that whistle 1 
A. I didn't notice. I was blowing my whistle at 
the same time. 

Q. Did. you notice any whistles indicating any-
thing wrong~ A. No. 

Q. And you did not know there was any acci- 40 
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J · P A Kenn.a-Cross Examination. a.mes . . 

dent until you saw- A. Until I saw it 200 fee~ 
in front of me. 

Q. And it was just a mass of twisted iron? A. 
Yes, sir. 

Q . .And the fireman was in the -san1e cab with 
10 you? A. Yes. : 

Q.· And there ·was nothing between the two o_f 
_you? A. Nothing between us. 

Q. Can you see him without any trouble? A. 
Nothing at all there. 

Q. And you say he was ringing the bell? A. 
Y cs, sir. 

Q. Could you hear the bell or just see him mak-
ing the 1notions? A. Yes, sir, I can see him pull-

20 ing the bell rope. 
Q. And you heard it, notwithstanding the fact . 

that you were whistling at the ti1ne? A. Just as 
soon as. I gave the last blow of the whistle. 

Q. T-Iow far were you away from the crossing 
at the time? A. About 300 feet. 

Q. ,vhen you pulled the last whistle? A. Yes. 
Q. And it was then you heard him ring the 

bell? A. Yes, sir. 
Q. I-low far were you away from the crossing 

:SO when you gave the whistle the last blast, about 300 
feet? A. 300 feet when I seen the wreckage. 

Q. That is the san1e tin1e as you gave your 
last blast? A. Yes, sir. 
. Q. And the same ti1ne you heard him ringing 

the bell, is that -right? A. Yes. 
Q. And after that you picked up the wreckage 6l 

A. Yes, sir. 
Q. Did he still keep on ringing the bell after 

4,0 you struck the wreckage? A. I don't know; I was 
trying to get stopped at the time. 
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Willia ,1n D. Stapleto11r-Direct Examination. 

Q. How far did you go before you put the brakes 
on? A. I had the brake set at the time. 

Q. You began putting on the brakes and after 
you put on the brakes you were going how fa.st? 
A. Thirty-five miles an hour. 

Q. How fast were you going before you put the 
brakes on? A. About sixty mile ,s. an hour. 

Q. And you were to stop at this station? .lt. 
I-Iaslett, yes. 

Q. Do you know what time it was 7 A. Yes, we 
were right on time. We were due at 6:12. 

Sen. Simpson: That is all. 

(Recess Until Two P. M.) 

VVILLIAlVI D. STAPLETON, sworn on behalf of 
the defendants. 

Direct Exan1ination by Mr. Applegate: 

_ Q. \Vhat is your occupation, J\11r. Stapleton? A. 
Locon1otive fireman. 

Q. \Vere you firing on engine number 726 on 
the day of the accident? A. Yes, sir. 

Q. r_rhat was the train going north? A. Yes, 
Slr. 

Q. When did you first know of the , accident? A .. 
~he engineer called n1y attention to a black object 
in front of the engine and no more than he cut 
down I heard the noise under the engine. 

Q. I-Ieard what? A. The noise the grinding. 
Q. How far away was that black object when 
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William D. Stapleton-Direct Examination. 

you first saw it, from the crossing? A. I could 
not tell you that. 

Q. I-Iow far was the train from the · crossing 
when you first saw it? A. He was the one called 
my attention to it. 

Q. How far was the train from the crossing 
when you first saw it? A. I could not tell you. 

Q. Can you state whether or not any signals 
were given from your locomotive? A. No, sir. 

Q. You do not know? A. No, sir. 
Q. ,vhether any bell was ringing or whistle 

blown? 
Sen. Simpson: I object to that as lead-

ing. The witness has already testified he 
does not know. 

Q. 1N ell, what signal was given, if any. 

Sen. Sin1pson: I object. The witness 
says there was not any signal given. This 
question assumes as a fact that signals were 
given and I object to the question on the 
ground it assumes as a fact something not 
in evidence. 

Q. What did you do on your locon1otive as you 
approached the crossing, if anything? A. I was 
ringing the bell. 

Q. "\Vhere did you start to ring the bell? A. 
I generally make it a practjce the n1inute the en-
g-ineer starts to blow. 

The Court: Not what you make a prac-
tice, we do not care anything about that; 
what did you do in this case? 

The "\Vitness: I was ringing the bell. 
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}Villiam D. Stapleton-Direct Examination. 

Q. Where did you start to ring it 1 A. Well, no 
more than he started to blow the whistle. 

Q. Where was that ? A. I ,suppose, at the 
whist le post. 

Q. And how far away frorn the crossing? A. I 
could not tell you. 

Q. Do you know where the whistle post is? A. 
No, sir, not now. I did then; I have been away 
from there thirteen or fourteen months. 

Q. You are not running down there now? A. 
No, sir, not for fourteen months. 

Q. How long did you continue to ring the bell ? 
A. I make it a practice to-

Q. Not what you n1ake it a practice to do~ what 
did you do that day? A. I rung the bell until 
we got post the crossing. 

Q. What about the whistle, was there any 
whistle blown? A. The engineer blows his whistle. 

Q. Do you know how many ti1nes he blew it ? 
A. Four blows. 

Mr . . A.pplegate: That is all. 

Cross Examination by Sen. Simpson: 

Q. Because you know of the practice, you tes-
tify that is what happened on this day. It was 
always your practice _to ring the bell, isn't that 
so? A. Yes, sir. 

Q. And it is always. the practice to blow a 
whist le ? A. Yes, sir. 

Q. And it . is that practice that makes you cer -
tain about it being done on this day be.cause it 
is the practice, is that it? A. No. 

Q. You never crossed any crossing without do-
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William D. Stapleton-Cross Exarmination. 

ing it. A. Oh, I always ring the bell crossing a 
crossing.· 

Q. Well, I say it i,s your practice and it is be-
cause of that practice that you are testifying as 
you have, isn't that a fact? A. No, I was ring·ing 
the bell passing the crossing that day. 

Q. Did you do it every day? A. Yes, sir. 
Q. You say that is the practice to do it; why 

do you do it? A. Because we are · instructed that 
wa.y, to ring the bell going over crossings. 

Q. You do not know how far away from the 
cross,jng you started to ring the bell, do you? A. 
No, I could not swear to that, no. 

Q. And you don't know how far away from the 
crossing it was you heard these four blasts, do 
you? A. No, I could not swear to that. 

Q. All right. Now, the only thing you know 
abou the accident is you hea.rd this grinding un-
derneath? A. Yes, sir. 

Q. And was it before you heard the grinding or 
after that you started to ring the bell? A. After 
I rung the bell. I was ring ing the bell when this 
happened. 

Q. You were ringing the bell when this grinding 
was called to your attention? A. Yes, sir. 

Q. Did you stop ringing the bell then f A. No, 
Slf. 

Q. I{ept on? A. Yes, sir. 
Q. How far did your train go before it stopped f 

A. About a car length the other side of the 
crossing. 

Q. When Mr. Applegate asked you if there were 
any signals gi.ven and you said no. What did you 
mean by that? A. I suppose he meant signals 
swung on the tra ,ck, or something. 
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Willia.rn D. Stapleton~Re -direct Examination. 

Q. What did you mean when Mr. Applegate 
said, '' Any .signals given'' and you said ''No'' f 
What did you mean 1by thatf A. That is what I 
meant; I thought maybe he mean t a signal was 
swung on us, or something. 

Q. Do you know how -far away from the cross-
ing you were when you heard this grinding? A. 
I could not tell exactly. 

Q. You never at any tin1e saw the automobile, 
did you? A. No, sir. 

Q. You were looking straig ht ahead? A. I could 
not tell you that. 

Q. Were you looking out ahead of you 1 A. I 
presume so. 

Q. Wasn't it your business to watch for any-
thing on the , track .1 A. One of my duties. 

Q. And was it your business also to watch for 
signals? A. Yes, sir. 

Q. And you were watching, weren't you 1 A. 
Yes, sir. 

Q. And you say you never saw this automobile . ' is that right f A. Yes, sir. 

Sen. Simpson: That is all. 

Re-direct Examination by Mr. Applegate: 

Q. Which side of the eng ine were, you on f A. 
The left side. 

Q. The left side going north? A. Yes, sir. 

}ifr. Applegate: That is all. 
The Cour t : What kind of a bell did you 

have on the engine 1 
The Witness: Pulled by a rope. 
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F 7 K 71Te'"'marn,-D,irect Examination. ran,c . .1., = 

The Court: But what kind of a bell? 
The Witness: A brass or bronze bell, 

whatever it is made of. 

Q. How big? A. I judge maybe it weighed be-
10 tween 80 and 100 pounds. 
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FRANK K. NEWMAN, sworn on behalf of the 
defendants. 

Direct Examination by Mr. Applegate : 

Q. What was your occupation on March 12, 
1925? A. Passenger conductor. 

Q. And you were on train 726, of the Pennsyl-
vania Railroad Company, bound north? A. Yes, 
sir. 

Q. Do you ren1ember the accident at Haslett 
crossing? A. Yes, sir. 

Q. Whereabouts were you on the train 7 A. In 
the first car. 

Q. The first ear from what? A. From the , en-
gine. 

Q. That is the baggage car? A. No, sir, it is a 
combination car, baggage and passenger car. 

Q. A combination car? A. Yes, sir. 
Q. When did you first know that there had 

been an a0cident? A. Why, after the train stopped, 
I got off to see what was the matter and I saw 
that there had been an accident. 

Q. Now, before your train stopped did you hear 
any signal from your locomotive? A. I heard the 
whistle blow, yes. 
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Frank K. N ewrnan-Cross Examination. 

Q. How many times 7 A. Four times. 
Q. And do you know how far you were from the 

crossing when that started to blow? A. Well, 
quite a ways, maybe a quarter of a mile when we 
fir.st started. 

Mr. Applegate: That is all. 

Cross Examination by Sen. Simpson: 

Q. Those four blasts, when they finished how 
far away were you from the crossing? A. Why, 
we were pretty near up to the , crossing. 

Q. How far? A. I should judge 1naybe a car 
length or two. 

Q. Were you looking out? A. No, sir. 
Q. Well, how could you tell inside a closed car 

how near you were to the ero.ssing7 A. Why, the 
train stopped just the othe ,r side of the crossing 
and I was-

Q. Then you are figuring on the distance you 
were away from the crossing by t he inter val of 
time that elapsed from the last whistle until you 
stopped 7 A. Yes, sir. 

Q. ,Vhere were you when you stopped 7 A. 
Where was I? 

Q. Where was your engine when you stopped? 
A. The other side of the crossing. 

Q. :More than one car length o-r only one car 
length on the othe ,r side of the crossing7 A. The 
whole train just cleared the crossing. 

Q. How many cars were there on the train? 
A. Five. 

Q. vVell, then, what space of time was there 
from the time you heard the last blow until the 
train stopped? A. Probably ten or fifteen sece,nds. 
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George F. LeCompte-Direct Exa ,mination. 

Q. Did you time it by a watch? A. No, sir. 
Q. Just estimated it? A. That is an estimate. 

Sen. Sin1pson: That is all. 

GEORGE F. LECOMPTE, sworn on behalf of 
the defendants. 

Direct Examination by Mr. Applegate: 

Q. What was your busine,ss on the 12th day of 
March last? A. Baggage master. · 

Q. And on what train? A. Train Number 726. 
Q. That is the Pennsylvania train, northbound t 

A. Northbound, yes, sir. 
, Q. Do you remember the accident that occurred 

at Haslett crossing? A. Yes, sir. 
Q. And can you say there were any signals 

given from your engine? A. Yes, I heard the en-
gineer blow the whistle. 

Q. How many times? A. Four. Two long and 
two short. 

Q. Where were you on the train? A. I was in 
the baggage compartment of the combined car,. 
next to the engine. , 

Q. Where was it the whistle started to blow f 
A. Why, it started quite a little distance- south 
of the •crossing. 

Q. And blew how many tjmes? A. Four. 
Q. Do you know anything about the bell, 

whether the bell was ringing? A. I cannot re-call 
whether I heard the bell ringing or not. 

lvir. Applegate: That is all. 
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"' George F. LeConipte-Cross Examination. 

Cross Examination by Sen. Simpson: 

Q. What is your position? A. Baggage · master. 
Q. And were you on the express or on the local? 

A. On the local. 

. Q. That was going to stop at Hasl~tt? A. Yes, 
sir. 

Q. It was going to stop at the station? A. Yes, 
sir. 

Q. Where had you started from? A. Point 
Pleasant. 

Q. What time? A. vVe left there at five o'clock: 
Q. How often did you hear the train whistle 

from the time you left there? A. I heard it at 

10 

most every crossing coming up. 20: 
Q. You heard the whistle at every crossing? 

A. Yes, sir. 
Q. Did you have anything else to do on the 

train? A. Yes, sir. 
Q. What did you have to do? A. Take care of 

the baggage along the road. 
Q. Did you stop to look at your watch at every 

crossing? A. I was not doing anything just at 
that particular moment. 

Q. How many crossings were there? A. I have :30., 
not counted them all . 

Q. You know he whistled at every crossing; 
don't you know how many there were? A. NO; sir, 
I cannot tell you exactly how many there • were. 

Q. Are you still employed by the Pennsylvania 
Railroad Company? A. Yes, sir. 

Q. In what capacity? A. Trainman. 
Q. What was it attract~d your attention to these 

four blasts that you describe? A. I don't know 40 
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George F. LeC01nvte-Cross Examina.tion. 

if there was anything in particular that attracted 
me, I just heard it. 

Q. I-:[ow soon after you heard those f.our blasts 
did your train stop after it cleared the crossing; 
what was the length of time? A. Oh, it was not 
over two or three seconds I don't think, after it 
cleared the crossing before we stopped. I felt 
the sudden application of the brakes and we 
stopped. 

Q. I mean how long a space of tin1e was it be-
fore you stopped, between the whist ling -and the 
stopping of the train 1 A. Maybe a couple of 
seconds, two or three .seconds, maybe four sec:onds. 

Q. Four seconds from the t ime you heard the 
last whistle until you stopped 1 A. Yes, sir. 

Q. Were you looking out at all? A. No, sir. 
Q. Did you see this automobile 1 A. I did not 

see this automobile until the train .stopped. 
Q. Did you get out after it stopped 1 A. Yes, 

sir. 
Q. vVhat did you find when you got out 1 A. I 

found the wreckag·e of an automobile under the 
pilot of the engine. 

Q. Where was the wreckage, was it under the 
engine? A. On the pilot of the engine, the cow-
catcher. 

Q. What was its condition 1 A. Oh, it was a 
mass of twisted iron. 

Q. A mass of twisted iron? A. Yes, .sir. 
Q. Did you see these men? A. No, sir. 
Q. You did not help take them awayf A. No, 

sir. 
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Holmes Bresnaharn-Direct Examiina.tion. 

HOL1IES BRESN.A .. HAN, sworn on behalf of 
the defendants. 

Direct Examination by Mr. Applegate: 

Q. "\Vhat position did you occupy on lviarch 12, 
1925? A. lnagman on the 726. 

Q. And where were you in the train 1 A. In 
the rear car. 

Q. What were you doing1 A. 1Vhy, I was tak-
ing transportation. 

Q. Assisting the conductor? A. Yes, :sir. 
Q. Do you know whether or not any signals 

were given fron1 your locomotive as it approached 
the Haslett Avenue crossing? A. I heard the 
whistle blown, yes. 

Q. Row many times? A. Four times. 
Q. And where was your train when you heard 

the whistle blown first? A. I could not .say ho,y 
far away it was from the crossing, bu t it was 
quite a little distance. 

Q. Do you know where the whistle board is 
there 1 A. Yes, sir. 

Q. How near the whistle board was it ? A. I 
imagine right by the whistle board when he blew. 

Q. You say you were taking up tickets 1 A. Yes, 
sir . 

Q. What attracted your attention to the 
whistle? A. Well, I most always hear the , whistle 
blown. . 

Q. I mean on this particular occasion; you say 
you heard it; how do you know you heard it? A. 
Well, I heard the other train blow, then I heard 
our train blow. 

Mr. Applegate: That is all. 
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Holmes Bresnalian.--Cross Examination. 

Cross Examination by Sen. Simpson: 

Q. Ilow long did it take to give these four 
whistles ? A. Well, it takes about five or six sec-
onds to give the four whistles. 

Q. I am talking about this night, not what it 
takes to give them, but this night that your atten-
tion was attracted; how long did it take to give 
these whistles? A. About the same length of time, 
about five or six seconds to give the whistles. 

Q. "\Vas he over the crossing before the whistles 
were finished ? A. No, sir. 

Q. How long before he struck the crossing did 
he stop the whistling? A. Four or five seconds 
before , we struck the crossing. 

Q. Do you know how far in distance away from 
the crossing he was when he stopped whistling ? 
A. I cannot say that. 

Q. Do you know how long it takes from the 
whistling board to the -crossing? A. No, I do not. 

Q. You were busy collecting tickets, were you 6l 
A. Yes , sir. 

Q. Well, when you heard the whistle did you 
look up or pay any attention or just go on col-
lecting ti ckets? A. I stopp ed for a minute , yes . 

Q. You did not stop until you knew there was 
son1ething wron g, did you f A. As soon as I heard 
the brakes go on, why, then I stopped. 

Q. I-Iow long before you heard the brak es go on 
did you hear the ]ast whistle f A. Oh, it must 
hav e been two or thre e seconds. 

Q. And wa s it dusk or dark, or what? A. No, 
it was not dark. 

Q. Th e sun had set? A. The sun had set, ye.s. 
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Ar thur D. BriU-Direct Examina.tion. 

Q. But wha t was it, dusk or light or what was 
it? A. It was kind of light yet. 

Q. You got out of the train, did you say ? A. 
Yes sir ' . 

Q. What did you see when you got out ? A. I 
went back with my flag and took my light and 
went back to see what had happened. 

Q. Could you see the se men where they were 
lying? A. I seen one of them, yes. 

Q. Whi ch one ? A. The man that was in the 
middle of the tracks 

Q. 'You do not know who he was ? A. No, sir. 
Q. \Vhat day of the week was this. ? A. 11:arch 

12. 
Q. But what day of the week was it? A. That 

I could not say. 
Q. You remember clearly you heard a whistle 

but you do not know what day of the - week it 
was? A. No, sir. 

Sen. Sin1pson: That is all. 

ARTHUR D. BRILL sworn on behalf of the 
' defenda nt s. 

Direc t Ex amination by Mr. Applegate: 

Q. You were a brak en1an on train number 726 
on March the 12th ? A. I was. 

Q. And do you remember the accident that oc-
curred at H aslett crossing ? A. Yes, sir. 

Q. Where abouts were you on the train as you 
approache d th e crossing ? A. Between the sec-
ond and third cars. 
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Arthur D. Brill-Dir ect Exa ,mina.tion. 

Q. What were you doing? A. I was waiting for 
the train to make the station stop at 1-Iaslett. 

Q. That was a regular stop, was it, for that 
train? A. Yes, sir. 

Q. Can you .say whether or not there were any 
signals given f ro1n your locomotive? A. I heard 
the engine blow two long and two short. 

Q. Whereabouts was your train at that time? 
A. Approaching the station at 1-Iaslett, that is, this 
side of the crossing. We were going to make a 
station stop. 

Q. Do you know where the whistle board is f 
A. No, sir. 

Q. You do not know anything about that? A. 
No, sir. 

Q. I-low far fron1 the crossing was your train 
when you heard this whistle start to blow? A. 
I don't know. 

Q. vVhat did you do after the train stopped? A. 
I got out to see what was the matter and when I 
found out what was the matter I got the stretcher 
and put the man jn it then went to Long Branch. 

Q. \Vhen you heard the whistle blow did you 
do anyt]1ing-? A. vVhat <lo you mean? I don't 
unc!erstand the question. 

Q. I cannot make j t any clearer. When you 
heard the whistle blo-\v, what did you do, if any-
thing;? A. Nothing. 

Q. Nothing at all? A. Yes. 

i1:r. Applegate: That is all. 

Cross Exan1ination by Sen. Simpson: 

Q. This was the regular station whistle you 
heard, wasn't it, as you approached the station 
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A.rthu.r D. Brill-Cross Examination. 

you were going to stop? A. There is no regular 
station whistle. I heard two long and two short 
bla.sts. 

Q. That is the whistle he always gives when 
he is approaching a station when he is going to 
stop? A. No, sir, that was a road crossing whistle 10 
I heard. 

Q. This was a local train and it was going to 
stop at I-Iaslett? A. Yes, sir. 

Q. .And he gave no whistle at all to indicate to 
t~e station that he was going to stop? A. No, 
sir. 

Q. You do not have a regular station whistle 
then? A. No·, sir. 

Q . .And you never whistle for the right of way? 20 
.A. No, sir. 

Q. Never heard the engineer whistle for the 
right of way? A. No, sir. 

Q. How long were you on this run at the time? 
A. ·why I have been on that run for about three 
years. 

Q. On the 12th of March? .A. Two years then. 
Q. Up to the 12th of March? A. Yes, sir. 
Q . .And you remember clearly that there were 

t:vo long and two short blasts given? A. Yes, BO 
sir. 

Q. And you do not know how far away you 
were from the crossing when you made them ? A. 
No, sir. 

Q. You put a man on the .stretcher. Who was 
it you put on the stretcher ? A. The man that was 
alive. 

Q. That was not the man in this case? A. That 
was not the man that was ground up, no, sir. 40 
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George F. Ramdolph-Recalled, direct. 

Q. The man in this case, did you find him? A. 
Yes, .sir. 

Q. Where? A. In the center of the tracks. 
Q. Was he ground up? A. Very bad. 
Q. All cut to pieces? A. Yes, sir. 

Sen. Sim p.son: That is all. 
l\1r. Applegate: That is all, if your Honor 

please. 
Sen. Simpson : There was something I 

omitted in my cross examination. I would 
like to recall the civil engineer. 

GEORGE F. RANDOLPH, recalled. 

Cross Examination by Sen. Simpson (continued): 

Q. The freight house is north of this crossing, 
isn't it 1 A. Yes, .sir. 

Q. Can you tell us how far it is fro1n the cross- · 
ing? A. Only approximately. 

·Q. You did not measure it? A. No, sir. 
Q. It does not show on this map 1 A. No, sir. 

It is beyond the boundaries of the map. The map 
reaches a distance of about 300 feet each way from 
the crossing. 

Q. IIow far is the freight beyond that 1 A. Be-
yond the boundaries of the map. 

Q. How far? A. About 200 feet. 
Q. So that it would be about 500 feet fro_m the 

crossing? A. Betwee~ 500. and 600 feet; yes, sir. · 

Sen. Simpson:· That is all. 
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Court's Charge. 

Sen. Simpson: We have no rebuttal. 
l\1r. Applegate: If your Honor please, I 

renew my motion and ask for a direction of 
a verdict in favor of the New York and 
Long Branch Company because there is no 
evidence to go to the jury on the question 
of an extra hazardous crossing. 

The Court: I will direct a verdict as far 
as the New York and Long Branch Com-
pany is concerned. 

Sen. Sin1pson: Excep t ion. 
1'1r. Applegate: That leaves the Pennsyl-

vania Railroad Company only. 
Sen. Simpson: Will the Court take 

judicial notice of the fact that the sun set 
on that day at 6:021 

Mr. Applegate: If the .sun did set at 6 :02, 
we agree that that go· in. 

The Court: All right. It is •conceded as 
a matter of fact that the sun set at 6 :02. 

(Both sides summed up to the jury.) 

Court's Charge. 

The Court thereupon charged the jury as fol-
lows: 

The Court: Gentlemen of the jury: Under the 
common law there could be no recovery of dam-
ages for the life of a human being, but in our 
State the legis lature, years ago, passed an act 
known as the Death Act that provided that under 
certain circumstances and conditions there could 
be a recovery of money damage •s for the dea th of 
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Court's Charge. 

a person and the first section of that act under 
which this action is brought reads as follows: 

"Whenever the death of a person shall be 
caused by a wrongful act, neglect or default, 
and the act, neglect or default as such as 
would, if death had not en.sued, have entitled 
the party injured to maintain an action and 
recover damages in respect thereof, then and 
in every such case the person who, or corpo-
ration which, would have been liable if death 
had not ensued, shall be liable to an action for 
damages notwithstanding the death of th e 
person injured and although the death shall 
have been called under such circumstances as 
amount in law to felony." 

Now, as I have read that section to you, you 
will notice tl?-at it is not every death for whic:h 
there can be a recovery, but it is only in cases 
where if the person injured had not died there 
could be a recovery of damages against the per-
son who caused the injury. In other words, it is 
only in cases o.f neg·ligence that there can be a 
recovery .for the death. So in this particular case 
which you are now considering, before the plaintiff 
can ask at your hands a verdict against the rail-
road company, they must satisfy you by a pre-
ponderance of the evidence that the death of this 
man was caused by the negligen ce of the railroad 
company. If that docs not appear , the mere fact 
that the man was killed in an accident does not 
entitle the administrator of his estate to recover. 

The plaintiff must prove to you by a preponder-
ance of the evidence that the death was caused by · 
the negligent act of the railroad company. 
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Court's Charge. 

It is not disputed in this case that on the 12th 
day of :March of last yea r, 1925, about 6 :10 or 
6 :12 in the evening, an automobile truck was being 
driven along the road, Haslett A venue, and in at-
tempting to cross this railroad track belonging to 
the New York and Long Branch Railroad Com-
pany over which trains of the Pennsylvania Rail-
road Company were operated, it was struck or 
came in contact with a train -or trains operated by 
the Pennsylvania Railroad Company and as a re-
sult of that collision this man was killed, and his 
widow applies to the Surrogate of the County of 
:Monmouth and letters of administration ad prose-
quendum (that is, administration to bring this par-
ticu lar suit) were granted her and she brings this 
suit to recover damages which ·she as the widow 
and the children as the next .of kin suffer by rea-
son of this man's death. That is the case which 
you gent lemen have to determine. 

The first question which you will have to de-
termi ne in order to arri ve at a verdict is : Was 
this accident caused by the negligence of the Penn-
sylvania Railroad Company~ 

The Central Railroad Company of New Jersey 
and the New York and Long Branch Railroad 
Company were made defendants with the Penn-
sylvania, but there "\'i7as no evidence that the Cen-
tral Railroad Company had anything to do with 
th is accident, so a nonsuit was granted so far as 
the Centra l Railroad Company was concerned. 
The evidence did not show, so far as the other 
phase of this case is concerned, that there was any 
responsib ilit y on the part of the New York and 
Long Branch Railroad Company to maintain gates 
or watchman or a flagman at that particular sta-
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tion at that particu]ar tin1e, and as long as there 
was no responsibility on their part there could 
be no negligence on their part in not maintaining 
g·ates or a hell at that point. It also appears that 
while they maintained a flagman during the sum-
mer months, they never maintained a flagman dur-
ing the winter time or fall, and that there was a 
notice posted at that place as required by the 
statute, that there was no flagman at that par-
ticular ,crossing at that time, and so the Court 
has dire-c.ted that so far as the New York a11d 
Long Branch Railroad Company is concerned, you 
n1ust find no ·cause of action against them. That 
is the direction of the Court, for which you have 
no responsibility , and if the Court is wron(Y coun-o, 
sel have their redress. 

That leaves this case .standing against the Penn-
sylvania Railroad Company, the railroad company 
that was operating the train or trains which 
strud{ this man and which injured him and from 
,:vhi-ch injury he died almost immediately. 

In order to determine this question, you must 
determin~ what the duty of that railroad co1npany 
was. This was a grade crossing, that is a crossing 
where the railroad company crosses a public road 
at grade, and every railroad crossing is a place 
of danger and the legislature reco gni zes that fact 
and has directed what signal shall be given at a 
railroad crossing by an approaching train, and if 
they give the statutory signal then they have done 
a~l that the law requires them to do, and if they 
give sueh signal in a way and manner which the 
statute directs, there is no liability in case of an 
accident. 
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A bell of a weight not less than 30 pound.s shall 
be placed 011 each engine and rung continuously 
in approaching a grade crossing of a highway, 
beginning at a di.stance of at least 300 yards from 
the crossing and continuing until the engine has 
crossed such highwa.y; or a steam whistle shall be 
attached to each engine and be sounded, except 
in cities, at least 300 yards from the crossing and 
at intervals until the engine shall have cro.ssed 
the highway. 

That section also provides that there shall be 
a sign, -conspicuously placed with the inscrip t ion, 
'' Look out for the locomotive'' on each side of the 
track . There is no· dispute that the sign was there ·, 
but the question is, was the statutory signal given~ 
It is not necessary for the railroad eompany to 
sound a whistle and ring a bell. One or the other 
is all that is required. They have a right to do 
both if they so desire, but if they sounded the 
whistle on that engine, commencing at a point 300 
yards away and blowing it at intervals until the 
train crossed that crossing, that was all the law 
required them to do, and if they did that and they 
collided with the truck going across that crossing, 
or if in crossing that crossing the truck collided 
with them, there would be no responsibility. 

If they rang the bell on that engine, •commencing 
at a distance of 300 yards away from the crossing, 
and they continued to ring it until t he train pas.sea 
over that crossing, and the accident occurred by 
reason of their running into this truck going over 
the crossing , or jf the accident occurred by reason 
of the truck running into them while the t rain was 
cross ing the crossing, there would be no liability. 
But if they failed to give that signal and this man 
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who was in this truck was not guilty of contriibu-
tory negligence, then the widow can, as the ad-
ministratrix, bring an action and recover. 

The plaintiff is obliged to establish by a pre-
ponderance of the evidence that the railroad com-
pany failed to give the statutory signal. That is 
the question which you have to meet. 

Now, if you find that the railroad company 
failed to give the statutory signal, that is, that it 
did not ring the bell from the point where it wa:s 
required to-and the evidence is that they com-
menced to ring the bell when they blew the, whistle, 
and the engineer .says he blew the whistle from 
the whistle board, which according to the evidence 
is more than 300 yards a way-then there would be 
no liability. If they did not do that, either ring 
the bell or blow the whistle, as the statute pro-
vides, then there would be liability on the part of 
the railroad company unless this man was guilty 
of contr~butory negligence. 

Of course a person driving on a railroad track 
is obliged to use the care and caution that a rea-
sonably prudent man would use. He .should look 
and listen before going- on the tracks, and if by 
reason of his O'Nn negligence he goes on the tracks 
under those circumstances and is struck by a train, 
why he could not recover even if the railroad com-
pany was neg·lig ent in its failure to give the stat-
utory signal. 

But, if you believe the evidence in this case, 
this man who was killed was not driving this 
truck. If he was not driving this truck and was 
simply an invitee in this truck, the -contributory 
negligence of the man who ,drove it could not be 
attributed to him. Of course, if there is any evi-
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dence of contributory negli gence on his own part, 
he could not recover, but if the negligence was the 
negligence of the driver, you can see that because 
the driver of the truck was g11ilty of contributo,ry 
negligence, the driver's negligence should not be 
attributed to this man who was killed. 

Yon see, members of the jury, the primary ques-
tion in this case: did the railroad co·mpany fail 
to give the statutory signal and was the railroad 
c•ompany negligent~ Becau se if they were negli-
gent and this man was not guilty of contributory 
negligence, then there could be a recovery. 

If you find there can be a recovery in this case, 
then you will have to go a .step further and deter-
mine the amount of recovery. While, the legisla-
ture in this State gives an administrator the right 
of recovery for the death of a human being, the 
same legis lature provided that the recovery 
should be limited to the pecuniary loss which was 
suffered by the widow or next of kin, by reason 
of ,such death. You can not take into considera-
tion, in ·considering a case of this kind, the sorrow, 
the loss of companionship or anything that can-
not be admeasured by a money value. 

In other words, the legi slature has lin1ited the 
recovery to the pecuniary loss vvhich the next of 
kin and the widow sustained by reason of the .sud-
den death of this widow's husband. Now, in ar-
rjving at that yo11 have the right to consider what 
this man was ·contributing to the widow. You 
have a right to consider how much he was earn-
ing at that time, but in addition to that you must 
take into consideratj on all the possibilities and 
proba ·bilities of the case. I-Ie might have died in 
the near future in the ordinary course of nature. 
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He might not have been able to carry on the busi-
ness that he was doing· and earn the same amount 
of money that he had been doing. You should take 
all those questions into consideration and then 
find what sum, in your opinion, would be the pe-
cuniary loss which resulted to this widow by rea-
son of her husband's death, and the loss to these 
children. 

It is not a sum which will produce that amount, 
gentlemen of the jury, as income, but it is what 
sum you find from the evidence, if there can be 
a recovery, that the pecuniary loss of this widow 
and children is after considering all the circum-
stances of the case. You have nothing to do about 
the value of a dollar in a case of this kind because 
whatever amount he had been paying to hi,s wife 
was in the same , ratio as the money the children 
will receive if she receives anything. That does 
not enter into this case at all. It is the amount 
that you find is the pe-cuniary los.s by reason of 
this man's death. You see, member ,s of the • jury, 
he was living at home and he was gett ing his own 
living out of the $75 that was paid the wife to 
support the house and pay the rent and take care 
of the family of which he was a men1ber, so the 
pe-cuniary loss to the children is not $75 a. week, 
but it was that less the amount that would go to 
his own support during that particular time. 

The law also provides that after you determine 
that amount, you must discount it because you 
see the widow was getting $75 a week. Out of 
that, however, she paid board of her husband, 
then .she would have the balance for herself and 
her children, and if you find a verdict for the 
plaintiff she would get all the money at once, in 
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one lump ,sum, so the law says it is the present 
pecuniary va lue. You must discount that amount 
so that the amount which she will receive will not 
be a sum over a period of time, but having it at 
once she can use and gain the income if she in-
vests it. It must be the present value of this 10 
pecuniary loss. 

Of course, gentlemen of the· jury, if after con-
sidering this case you find that the railroad com-
pany was not negligent, that they did all the law 
required them to do-you have nothing to do with 
gates , nothing to do with signal bell, nothing to 
do about a gateman or flag:n1an-if they gave the 
stat utory signals, then there can be no recovery. 
If they did not, and the man himself was not 20 
guilty of contributory negligence, then there can 
be a recovery and you should fix the damages in 
the way and manner I have instructed you. 

Exceptions. 

Sen. Simpson: Exception to your Honor limit-
ing any right of recovery to the plaintiff for viola- 30 
tion of the statute regarding signals and exclud-
ing- from the -consideration of the jury the ques-
tion of whether or not by reason of e•xtra hazard-
ous crossing there should not have been some pre-
cautio ns taken other than the statutory signal; 
espe,cially what your I-Ionor said at. the- end of 
your charge ''You have nothing to do with auto-
matic bells, nothing to do with flagmen, nothing 
to do with the , gate, you are to decide solely on the 
violation of the statute." 4 () 
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New Jersey Court of Errors and Appeals 

RosE ToTA, Administratrix ad 
pro ·sequendum of the Estate of 
Constantino Tota, deceased, 

Plain ti ff-App ellant, 

vs. 

THE PENNSYLVANIA RAILROAD 
00MPANY, THE NEW YORK & 
LONG BRANCH RAILROAD COM-
PANY and THE CENTRAL RAIL-
ROAD COMPANY OF NEW JERSEY, 
corpo r at ion s, 

Defendants-Resp ond ents. 

Action at Law. 

l.. Appeal from 
r New Jersey 

Supreme Court. 

BRIEF OF PLAINTIFF-APPELLANT. 

This is an appeal from a jud gn1ent for the de-
fendant in an action brought to recover damages 
for the death of the intestate of the plaintiff at 
a railroad crossing. The intestate of the plaintiff 
was killed at a crossing of th e defendant company, 
which was unguarded neither by a watchman or 
gates, nor by automatic signals. The crossing was 
at a place called Haslett, N. J. The ground of 
appeal is that the court erroneously instructed the 
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jury that if statutory signals were given , then 
there could be no recovery. The follo,ving was the 
language of the court: 

''Of course, gentlemen of the jury, if after 
considering thi s ca se you find that the rail-
road compan y wa s not negligent, . that ."the y 
did all the law r equired them to do,-yo _u ha ve 
nothing to do wi th gates, nothing to do wi th 
signal bell, nothing to do about a ga t emmJ 
or flagman - if they gav e · th e statu tory sig-
nals, then there can be nO' recovery. If the y 
did not, and the man himself was not guilty 
of contributory negligence, then there can be 
a recovery, and you should fix the damag es 
in the way and manner I have instru cted 
you." 

There is an exception allowed to this part of 
t.he charge, and error _ is assigned upon it. 

Fa.cts. 

r11hi s was a dang erous cro ssin g mad e so by the 
way in which it wa s maintain ed by the defendant 
compan y, that is, th e jury had a right to so find. 
Th e photograph s submitt ed and the evidence of 
the plaintiff, espec.ially tha t given by the witn ess 
Vi gna, shows that you have to get within t en feet 
of th e track on one sid e and right on th e t rac k 
on the other side befor e you ha ve a vi sion up and 
down the tra.clrn. Th e r eference to the photo-
graphs ar e tho se mark ed P-2, P -3 and P-4. Thi s 
Pvid ence is found on pa ges 24 and 25 of th e Stat e 
of Cas e. Ther e were no automatic cro ssin g bells 
or ga tes (8 :- C., p. 33). Th e witn ess H enry A~ 

3 

Vallin o· testified : . '' There was a flagman kept at 
the criss in g pa r t of the year, but not at the time 
of the accident" ( S. C., p . 33) . The evidence of 
Char les H. Tra.:ffart was that crossing was twenty 
f eet wide , and from the plank to the bank it wa.s 
one hundr ed feet (S. C., pp. 39-40). lle also tes -
t ified that i t is fifty feet from the center of the 
crossing to the r-ight of way (S. C., p . 40) . Th is 
same witness also testified that the banks are prac -
tic ally part of the road and shut off the view . The 
witness , Villiam L. Thompson testified that, refer -
r ino· to Exh ibit P-2 you have to get within ten 

5 . • 
f eet of t he first tr ack befo r e you have any view 
because of the obstructions of the bank and build-
ings . The bank six and one-]1alf feet high . There 
is also a coal b in and other buildings . You woulu 
have to pass the bank before you have any vi~w. 
The r e are more obstructions on the south · side 
th an on the other side, and the bank is higher 
(S . C., p . 43) . On the other side you have to he 
within eigh teen feet of the tracks before you can 
see (S. C., p . 44) . 

Wit h thi s situat ion the rlecer1ent approached in 
c111 automobile driven by ano th er person, and there 
was a trn ck moving along at the same time which 
drowned the nojRe of the on-corning train, and the 
automobile wa8 struck almost as soon as it got 
on the crossing . The jury could have foun<l that 
he ha.cl no chance to see, nor did the <lriver have 
anv chance to see, or hear the approa ching train. 
Th.ere were no gates, no flagmen, no signal of any 
kin<l, alt}1ough part of the year the defendant com-
pany had maintai ned a ftag-ma1:1 at the crossing. 
All of these facts might have been found by the 
JUry . 
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Alleged Error. 

The court withdrm ;v fr01n the jury the right to 
:find that the cros~ing was a dangerous crossing, 
1nade so hy the defendants, and that therefore · ' ' no recovery could be hacl npon any ground, except 
the f ai]ure to give the statutory signals. The 
facts were as recited above. The crossing was 
obstructed by the defendant company; that the 
defendant company, during part of the tin1e, main-
tained a flagman, serving notice on the public that 
there was flagn1an there; that by reason of the 
action of the defendant, the view of the cross ing 
was obstructed, and under these circumstances the 
case clearly came within the rule laid down in the 
following cases, and the jury should have been 
allowed to detern1ine whether it wa s a dangerous. 
c~o~sing, and if so, what, if any, precaubons, be-
sides the statutory sig nals should have been 
adopted. 

In the case of the Philadelphia & Readjng Rail-
road. Cmnpan.\ ' vs. The State, 61 N. ,J. L., page 71, 
the Supremo Court held: 

"If a crossing ha s some peculiarly danger-
ous feature, something more than the statu-
tory ~jgna ls are required from the railroad 
c>ompany. '' 

See also: 

GrovPr vs. N. Y. S. cf f1V. R. R . Co., 1 
Misc ., 5J 7; 

11 olJ(ncaux _vs. N. Y. S. ce fY. R .R. Co., I 
Mrnc., 53~. 

In the case of IIORANDT vs. C. R. R. CO., 78 
~. J. L., 190, this case holds there is no liability, 

5 

yet it re-sta te d the law of tho necessity of rnore 
than statutory signals if the crossing was 
dangerous. 

In the case of the Penns ylvania R. R. Co. vs. 
11:athews, 7 Vroon1 ., 531, Chi<::f Justice Bea sley, 
speaking for the Court of Errors and Appeals, 
said: 

''If a railroad, for its own convenience, 
curves its track as it leaves a deep rut, within 
a few feet of a highway, and also sees fit to 
pu t up bu ildi ngs close along such t rack, and 
by these means, or either of them, he ightening-
the danger in the use of such highway, it 
seems to me very clear that such con1pany 
n1ust be held to have taken upon itself the 

. du ty of reverting such danger, by th e emr>loy-
ment of every reasonable precaution within 
its power . " 

To the same effect is the case of New York, Lake 
Pirie and Western R.R. Co. vs. Leaman , 25 Vroom., 
202. 

lt is also urged by the appellant that the tr i al 
conrt erred in submitting the question of dece-
dent's contributory negligence to th e jury. There 
,vas no contention on the part of the def en<lant 
that the dece dent was contr ibu t orily neglige nt, he 
was not driving the an tomobile, and from the evi-
dence there was no observa t ion that he eonld have 
m ade, and noth in g that he {'Ould have done th at 
would have prevented the accident. The r efo re it 
was error to submit this question to the jury, for 
it charged them tha t they ha<l a ri ght to consider 
cont ributory negli gence of the decedent-not only 
this, but more than that - it charged them tha t · 
they must excu lpa te the decedan t 's in t estate for 
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contrib ut ory negl igence befo r e any r ecovery could 
be had . I t is urged tha t the law is that th e ·bur den 
of pr oof t o estab lish cont ribu tor y neg ligence is 0 ~ 

the defe ndant and not as the tr ial court here-
char ged on th e plain t iff . 

10 RESUME . 

40 

The appellant respectfully submits that the 
court erred in instructing the jury that the only 
question in the case was as to whether or not the. 
~efenda.nt gave the statutory signals and that the 
Judgment below should be reversed. 

Respectf ully submitted , 

ALEX . SilV[P SON, 
Attorney for Plaint iff-Appe llant. 

(la.Ito & Ackerman , Inc., 14Z r,rnertw. .,,. , 2208 ,. o, reet, 'P hones - Rector 7257 - S. 

New Jersey Court of Errors and Appeals. 

RO SA TOTA , Achn in ist r atrix ad Pro -
sequ endu rn. of t h e E state of Con -
stanti n o To t a, deceased, 

Pla intiff-Appellant, 

.vs. 

P EN NSY LVANIA R AIL R OAD COM -
PA NY and T H E NEW YORK AND 
LON G BR ANCH RA I LROAD 
CO MPANY, 

Def endan ts -Respondents. 

Action at 
Law. 

Brief on 
Part of 
Defend-
ants-Re-
spondents 

Th e p rese nt case was tried before a jury at the 
Hu dson Ci rcuit May 7th, 1926. A non -suit vvas 
grante d in favo r of defe n <lant Cen tral Rai lroad 
Con1pa ny of New Jer sey and a verdict was directed 
in favor of de fendant New York & Long Branch 
R ai lroad Company, and a verdict rende red in f av -
or of defend ant Pe nn sylvan ia Railroad Company. 

The su it is the result of crossing accident at Haz -
let Avenue, Haz let, Monnwuth Coun t y, New Jersey, 
Ma rch 12th , 1925, when pla intiff's dece dent while 
r iding in a n1otor ca r was struck and killed by a 
tra in of the defendant Pennsylvan ia Railroad Com -
pany. 

This appea l is taken on part of plaintiff on the 
ground tha,t the Court erred in directing a verdict 
in f avo r of the New York and Long Branch Rai l-
road Company and because the Court charged the 
jury that in consider ing· whethe r defen dant Penn-
sylvan ia Ra ilroad Cmnpany was negligent, their 
inquiry 1nust be limited to the question wh ether or 
not t he statutory signals were given. (See grounds 
of appea l, printed case page 2). 
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DISCUSSION OF FACTS AND LAW. 

The train was tra ve lling south, the automobile 
fron1 eas t to west. Immediate ly after th e co llisio n 
another frain of defendant P enns ylva n ia Railroad 
Company, but go in g north, ran over th e w recked 
motor which had been thrown from th e south-
bound tr ac ks, ·where it was first struck, to the north-
bound track. The accident occured in the day 
time, 6 P. M. (87, li ne 40). 

Th e right of way is 100 feet in w idth and is the 
property of th e New Yor k & Lon g Branch R ail -
road Company over which th e Pennsy lva ni a Rail-
road Company and Central Railroad Company of 
New Jersey operate their tr a in s. (53, lin es 15-4[); 52, 
lines 1-10; 56, lin e 36). 

J?rorn the east rail of the no rth bound track to 
east right of ,vay lin e is 41 feet (54, lin e 25). From 
th e eas t r a il of th e south bound tr ac k to 'the east -
erl y right of way lin e is 50 feet (54, lin e 32) . Th e 
train which co llid ed with the de cedent was runni n o-.::-, 

south on th e southbound tr ac k. Th e second tr a in 
going north on th e northbound tr ack. The auto -
mobile was going from east to west. 

Frorn the east rail of northbound track to ca st 
r a il of so uthbound track is 17 feet. Betw een rails 
of th e two tr acks is four fe et eight inch es. (54, 
li nes 35-40). 

There w ere no obstructions on th e right of ,vay 
li ne . (43, line 29). 

The flagman's shanty is on the south sid e of th e 
cro ssin g road, twenty-four fee t fron1 northbound 
track. Th ere were warn in g sign s on eith er side of 
th e cross ing and like ·wis e signs notifying the trav el-
ling pu bli c th at there was no flagman on dut~r. (55 
line 35; 56. lin es 2-10) . 

The en1bankments a t th e cross in g on the ea st side 
which is the side from ,;vhich de cedent approach ed 
the cross in g we re but thr ee feet above th e road 
elevation and five fee t above the track elevation 
(69, li nes 1-10); on the ,vest sid e twi ce as high (G~, 
lin e 20). Go in g from eas t to w est loo kin g north at 

3 

the easterly right of way line th ere is n o obstr uct -
ion . (65, line 30). One travelling fr on~ eas t t o we st 
clears the bank at a point 40 feet ea st of the ea st 
rail of the northbound tr ack. (71, lin es 1-10) or 50 
feet from the east ra il of the south bound t ra ck. 

The track is straight at th e crossing · e ith er si de 
as far as the eye can see . (71, line 15) . 

Plaintiff's photograph exh ibits ar e (see case p . 
137) as follows: 

P -2 lookin g east fr om west sid e of cross ing. 
P-3 lookin g south. The buildings th erein sh ovvn 

othe r than the flag shant y w hich is on the south 
side of th e ro ad are not on the righ t of wa y of the 
con1pany. (55, lines 20-30; 65, lin es 10-20) . 

P -4 looking north. 
W illi am L. Thompson testi fy ing for plaint iff, not 

a civi l engineer , an d an investigat or in the : mploy 
of plaintiff's counse l (48, lin es 10-20) , s~1d th at 
go ing from east to wes t one i•n an automo b ile m_ust 
be ten feet from the crossing befor e one ha d a vi ew 
of th e tracks (43, lines 10-20). Plain tiff' s exh ibit P-3 
shows the fals it y of th a t ev idenc e. Wh en a s~ ecl 
what were th e obstru ctio n s t o the v iew he repli ed , 
a bank on the south and buildings on the nort h (43, 
lines 15-30). We refer again to exhibit P -3. \Vitn ess 
p laces cannin g factory on w est sid e of tr a cks (48, 
lines 21-30). All the photogr ap hs show it on th e 
ea st side , li kewise th e m ap Exhibit D-2 . See al so 
test imo ny of Randolph (65, line 13) . . . 

Observations t ak en by R ando lph , a c1v1l en -
gineer, and Co leman, a photograph er, witn esses for 
the def endant, show t he follo w ing facts : 

30 feet from east r a il of southb ou nd tr ack loo k -
ino- sonth see 2000 fe et. (63, line s l-10) • 50 feet, see south 755 feet (63, lin es 15-30) • 

80 feet see south 750 fe et (63, line 40) •. 
JOO fee,t, see a tra in 1000 fe et s9uth (64, l ine 10) • 
"133 feet see same a s a t 100. 
L ooking nor th- . 
30 feet from east ra il of southb oun d tr ac k see 

10580 feet (64, line 25) . 
50 feet, sarne as 30 foot point (64, lin e 31) • 
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80 feet, same. (64, line 3G). 
100 feet, see 224 feet. 
133 feet, see 109 feet. 

Defendants' photog-raph exhibits were taken from 
the same points, respectively, above referred to. 
See exhibits D-5 to D-14 inclusive. 

It is respectively subn1itted that the evidence 
both on part of plaintiff and defendant shows the 
crossing in question, was not an extra hazardous 
one in the sense requiring- extra precautions to 
guard the same. It was just the ordinary country 
crossing, as counsel for plaintiff characterized it, 
(33, line 30), and not extra hazardous even though 
all the evidence offered on the part of the plaintiff 
tending to show conditions existing at the crossing 
be taken as true. There were no obstructions on 
the east. side on the right of way of defendant look-
ing north, the direction from which the train that 
struck decedent was approaching, and none on the 
south side other than the flag shanty. The result 
of the stated observations shows clearly that a per-
son approaching the crossing from the east had a 
clear vision north and south of an approaching 
train while still in a place of safety. Whether the 
crossing was an extra hazardous one was under the 
evidence not a jury question, but one of law and the 
Court was j usti:fied in granting the motion to direct 
a verdict in favor of the New York and Long 
Branch Railroad Company and charging the jury 
that the only question for then-i to consider so f;u-
as negligence on the part of the Pennsylvania Rail-
road Con1pany was concerned was whether that 
Company had failed to give the statutory signals. 

That there was a railroad crossing at the place 
in question was clearly evident to the traveller on 
the highway. The tracks and crossing and crossing 
signs were in plain view. The road in question is 
a country road in the n1i<lst of a farming district. 
We have here a country crossing and clear view 
while in a place of safety of an approaching train 
either from the north or south. No ha;;:ardous con-
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dition created or under the control of the Railroad 
Con1pany. 

The corn bination of circumstances or facts relied 
on by plaintiff-appellant as constituting- an extra 
hazardous crossing falls far short of its contention 
when vie,:ved in the light of the rule established by 
the decision in Pennsylvania Railroad Co. vs. Mat-
the,,.rs, 36 N. J. L. 532. 

"They are not called on to keep flagmen , 
t1nder ordinary circumstances, at cross-roads 
nor to give any other notice of the approach 
of their trains than those signals that are 
prescribed by statute. If greater safeguards 
are requisite for the safety of the community, 
and those public age11ts are to be put under 
greater restrictions in the exercise of their 
franchises, such contrivances must proceed 
fron1 the legislative, and · not from the judi-
cial power. 

"The rule is, as I understand it, that when 
the company has created extra danger, it is 
bound to use extra precaution. If the track 
is put in a position where the trains, when 
close to their transit over a public street or 
road, cannot be seen, then is an extra danger 
which calls for more than the ordinary cau-
tionary signals. 1 can · see no cliff iculty in 
applying this rule; it will, obviously, be very 
1nuch under the control of the court." 

In Danskin vs. P. R. R. Co. , 76 N. J. L. 661, the 
Court say: 

"The rule laid down in the Matthews case, 
under the facts of that case, was that if the 
place was 'so peculiarly dangerous that prud-
ent persons could not use the public road in 
safety unless the Company employed a flag-
1nan or other extraordinary means to signal 
the approach of their trains, then in such 
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event it was encumbent on then1 to employ 
such extraordinary means.' 

"There is nothing in the mere fact of the 
existence of proof of woods that rendered a 
crossing so peculiarly dangerous that prudent 
persons cannot use the public road in safety. 
In fact it is probable that such obstructions to 
the vision occur 1nost frequ entlv in the re-
mote districts where trains are infrequent and 
travelers are fe,v and we do ubt if it has ever 
been held that it was permissib le for a jury to 
inf er the exist enc e of a duty to employ extra-
ordinary precautions upon unfrequ ented 
roads merely because of the exist ence of 
woods at the point of crossing·." 

In Horandt v. C. R. R. Co., 78 N . J. L . 190, 195: 

"The rule is well settled that wh en a rail-
road company has created at a crossing a 
place of extra danger, it is bound to use ex tra 
pr eca utions, (P. R. R. Co. vs . Matthews, 7 Vr. 
531,535); but on ly when the situation has 
been created by sorn.e act of th e company. 
N ew York, Lake Er ie and Western R. R. Co. 
v. Lea1nan, 25 Id. 202; Phila . & Reading H. H. 
Co. vs. State, 32 Id. 71; Siracusa vs. Atlantic 
City R. R. Co., 39 Id. 446. As will ap p ear la t -
er, we do not think that th e evidence showed 
the place to be one of ex tra dang er, but con-
ceding this for th e present , ther e was noth-
ing in the case to show that any allcg-eJ 
dang·erous fea tur e or the crossing was oc-
casioned by th e act of th e company. The 
charg e in this respect the ref ore was er-
roneous. " 

New York, Lak e Erie 8z. \N est ern R ail ro a d Co. vs. 
Leaman, :,4, N. J. L. 202: 

"Questions touching th e duty or ex tr a 
statutory ca re have ar isen in cases where a 
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crossing has been accused of possessing un-
usual features of d;:mg er. In such cases it has 
been h eld that th e compa ny is und er a duty 
to maintain flagm an or gates at the crossing. 
Rut this duty only arises when this pecul iar-
ly dangerous feature is in consequence of th e 

· acts of the company it se lf in constructing its y 
ro arl. or buildings." 

In Siracusa v . At lant ic City Railway Co., 68 N. J. 
L. 446, it ,vas in ev id ence tha t a larg e building near 
th e tracks cut off th e view of the railro ad for some 
distanc e, but it did not ::tppear when the building· 
was erected . The trial judg e ch arg ed th e jury th at 
whether th e situation of the buildings and tracks 
was on e th at call ed for extra pr eca ution s to pre-
vent injuri es to trav elers on the street, was a qt1es-
tion for the jury. Th e Supreme Court held th e 
charge was erroneous. Th is case also stands for th e 
proposition that th e burden being on the plaintiff 
to prov e neg ligenc e h e must sho-w affirmatively the 
facts which in1pos ecl up on th e company th e duty of 
giving additional precautionary signals. 

In Kyle v. Lehigh Valley R. R . Co., 81 N. J. L. 186: 

"T he obvious presumption upon which this 
leg islati on proceeds is that, i f th e signals pre-
scribed by th e statute are given, prudent per-
son s can use the publi c ro ads in safety as far 
as the dang ers ord inaril y .:ittendant upon the 
exe rcis e of th e right granted to th e rai lro ad 
con:ipany is co ncern ed. This legislative 
sche m e therefore does not purpor t to cover 
thos e cases in wh ich the railroad company 
h as crea ted ex tr aord in:uy dangers that in-
crec1.se the risk to the public beyond the point 
where prud en t persons, if warned by aud ibl e 
s igna ls, can use th e public roads ,in safety. 
H ence, a railro ad comp any that brings abo ut 
such a situation impo ses up on it se lf th e com-
mon law duty of usin g reasonable care to pro-



8 

tect the public frmn the dang·ers peculiar to 
such situation. 

"The rule in question, therefore, by thus 
providing for two situations that are mutual-
ly exclusive, covers a11 possible cases, since 
any given case must fall within one or the 
other of its categories, in that it must either 
be a case in which prudent persons can use 
the public road in safety if the . statutory 
signals are given or else one in which, even 
if such signals be given, such persons cannot 
safely use such roads. The difference between 
the two classes of cases does not consist, as 
is too often assmned, in the mere fact of an 
additional element of risk created by the 
company. Such circumstances may or may 
not suffice to take the case out of the statu-
tory regulation. It is only when such added 
element of risk creates a condition in which, 
eve n if the statutory signals be given, pru-
dent persons cannot with safety use tne pub-
lic road that such statutory regulations ceases 
to be the measure of the con1pany's duty. 
Hence, the fact that some obstruction to vis-
ion or hearing has been created by the rail-
road company does not of itself dispose of 
the question; such fact is indeed relevant only 
in so far as it bears upon the crucial question 
whether the defendant has rendered the use 
of the public road so dangerous that p ersons 
of ordinary prudence cannot use it in safety 
even if the statutory signals be given. * ~, * 
Such question is not alone whether new 
elements of danger have been added by the 
railroad to those that previously existed at 
a crossing, but whether the clanger of cross-
ing the railroad has been so increased that 
the statutory signals no longer afford pro-
tection to a prudent public." 

Swenson v. Del. L. & W.R. Co., 99 N. J. L. 403: 

"It is true that, where a railroad company 
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has created unusual feat ur es of dang·er at a 
public highway crossing, it is under a duty 
to tak e pr ecau tion s additional to those re-
quired by the statute for the protection of 
people using such cross ing. But, as was de-
clared by us in the case of New York etc . R. 
Co. vs. Leaman, 54 N. J. L. 202, 205, 23 Atl. 
691, 15 L. R. A. 426, this duty only arises when 
the peculiarly dangerous feature is perman-
en t, and is a consequence of the acts of the 
Company itself in constructing its road or 
buildings. 

Molyneaux v. N. Y. & Susq. etc. n. R. Co., 1 N. 
J M . R r;:0-. 1sc. epor ts, 80D: 

"The rule is that only when th e railroad 
company itself has created th e extra danger 
at a grade highwa y crossing-, it is bound to 
us e ext ra precautions in running- trains other 
than thos e provided for by the statute ." 

For the foregoing· reasons it is respectfully sub-
n1itted tha~o error appears in the record warrant-
ing ~-= of the judgm ent appeal ed from. 

JOHNS. APPLEGATE & SON, 
Attorneys of Defendants-
Respondents. 




