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New Jersey Supreme Gt
(Filed November 8, 1926.)

HUDSON CIRCUIT.

-
Rose Tora, Administratrix ad 10
prosequendum of the HKstate of
Constantino Tota, deceased,
Plawnitof,
Action
at Law.

VS.

Tae PexxsyLvania  Ramnroap
Company, Tue New Yorx & | Notice of
Love Braxom Ramroap Com- | Appeal.
paNY and Tae CeNTrRAL RAiL- 20
rROAD CoMPANY oF NEW JERSEY,
corporations,
Defendants.

To Joun S. AppLEGATE & SON,
Attorneys for Defendants:

Gentlemen :

PLEASE TAKE NOTICE, that the plaintiff 30
appeals to the New Jersey Court of Errors and
Appeals from the whole of the judgment entered
in this cause.

Dated, Nov. 1, 1926.

Yours, ete.,

ALEX. STMPSON,
Attorney for Plaintiff.

40
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Grounds of Appeal.

(Filed, Dee. 31, 1926.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Rose Tora, Administratrix ad
prosequendum of the Kstate of :
Constantino Tota, deceased, Action

Plaintiff-Appeliant, | 2t Law.

VS. Appeal from

New Jersey
BN TA T / ) &Y -
Tee PryysyLvania  Ratmroap Supreme

Company, Tee New Yorx & Gt
Loxe Brancm Rarmroap Com-
pANY and Tae CeNTrAL RAIL-
rROAD ComPaNY oF NEW JERSEY,
corporations,
Defendants-Respondents.

Grounds
of Appeal.

The appellant states the following grounds of
appeal :

1. Because the trial Court erroneously directed
a verdict in favor of the New York and Long
Branch Railroad Company because there was no
evidence to go to the jury on the question of an
extra hazardous crossing.

2. Because the trial Court erroneously charged
the jury as follows:

““Of course, gentlemen of the jury, if after
considering this case you find that the rail-

S

Grounds of Appeal.

road company was not negligent, that they did
all the law required them to do,—you have
nothing to do with signal bell, nothing to do
about a gateman or flagman—if they gave the
statutory signals, then there can be no re-
covery. If they did not, and the man himself
was not guilty of contributory negligence,
then there can be a recovery and you should
fix the damages in the way and manner I have
instructed you.”’

3. Because the charge of the trial Court limited
any right of recovery to the plaintiff for viola-
tion of the statute regarding signals and excluded
from the consideration of the jury the question of
whether or not by reason of extra hazardous
crossing there should not have been some precau-
tions taken other than the statutory signal.

ALEX. SIMPSON,
Attorney for Plaintiff-Appellant.
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Judgment of Non-Suit and Verdict for Defendants.

(Judgment, May 17, 1926.)
NEW JERSEY SUPREME COURT.
No Costs.

Tur PrxNsyLvania  RAILroaD
Company, THE NEW York &
Long Braxca Rarmmroap CoM- | Aection
paNy and Tre CenTrAL RAlL- | at Law.
roAD CompaNy oF NEW JERSEY,

corporations, On Postea.

Defendants, .
Judgment of
Non-suit and
Rose Tora, Administratrix ad | Verdict for
prosequendum of the Estate of | Defendants.

Constantino Tota, deceased,
Plawmntiff.

ads.

2

It is ordered that judgment of non-suit be and
hereby is entered in favor of defendant Central
Railroad Company of New Jersey, and against
the plaintiff, and on verdict in favor of defendants
Lone Branch Railroad Company and The Penn-
sylvania Railroad Company, and against the
plaintiff, without costs.

Entered, May 17, 1926.

On Motion of

JOHN S. APPLEGATE & SON,
Attorneys.

A true copy.
Epwarp J. KeLLEHER,

Clerk.

5}

Summons.

The State of New Jersey to The Pennsylvania
Railroad Company, the New York & Long
Branch Railroad Company and The Central
Railroad Company of New Jersey, corpo-
rations:

(Seal)

YOU ARE SUMMONED to answer the an-
nexed complaint of Rose Tota, administratrix ad
prosequendum of the Kstate of Constantino Tota,
deceased, in an action at law in the Supreme
Court. And take notice, that unless you file your
answer to said complaint with the Clerk of the
Supreme Court, at Trenton, within 20 days after
the service upon you of this writ and the annexed

complaint, the plaintiff may proceed in the suit

and judgment may be entered against you.

WITNESS, William S. Gummere, Chief Justice
of the Supreme Court, at Trenton, this 18th day of
January, 1926.

EDWARD J. KELLEHER,
Clerk.
A1rEx. SIMPSON,
Attorney.
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6
Complaint.
NEW JERSEY SUPREME COURT,

Hupson County.

5
10 Rose Tora, Administratrix ad
: prosequendum of the HKstate of
Constantino Tota, deceased,
Plaintiff,
VS. Action
at Law.

Tae Pexnsynvania Rarnroap
£ i = .
Company, Tae New Yon? & Complaint.
Loxe Braxca Ramroap Cowm-
20 pANY and Tae CeNTrRAL RAIL-
rOAD CoMmPANY oF NEW JERSEY,

corporations,
Defendants.

J

Plaintiff residing at New York City, in the State
of New York, says that:

1. Plaintiff is administratrix ad prosequendum
30) of the HEstate of Constantino Tota, deceased, and
brings into court letters of administration ad pro-
sequendum granted to her upon the said estate
by the Surrogate of the County of Monmouth, on

the 17th day of December, 1925.

2. Defendants on the 12th day of March, 1925,
were engaged in the operation of steam railroads
at Hazlet, in the County of Monmouth, and main-
tained a public crossing of said railroads over a
public highway known as Hazlet Avenue, at Haz-

let, aforesaid.

41)

7

Complaint.

5. Intestate of the plaintiff, on the 12th day of
March, 1925, was killed through the negligence of
the defendants.

4. The negligence of the defendants consisted
n this: Defendants did not use reasonable care
to maintain and operate trains over said public
crossing in a proper and safe manner, but on the
contrary failed to use reasonable care to give sig-
nals by ringing a bell or blowing a whistle within
300 yards of said public crossing, as required by
statute; and did not use reasonable care to in-
stall automatic gignals for the purpose of ringing
bell or giving signal before locomotives ap-
proached said crossing, and to keep and maintain
same in proper condition; and did not use reason-
able care to install safety gates or to have a flag-
man or watchman at said public erossing; and did
not use reasonable care in the operation of said
trains, but, on the contrary, propelled two trains
over saild crossing, going in opposite directions,
without any warning thereof, and maintained said
crossing in such a manner with permanent ob-
structions so that the vision of those approaching
ﬂle crossing was obstructed until they were prac-
tically upon said crossing, and by reason of such
negligence, plaintiff’s intestate was struck and he
was killed on the 12th day of March, 1925.

d. I.ntes‘rate of plaintiff was at all times in the
exercise of due care for his safety.

6. Intestate of plaintiff left him surviving, his
widow, the plaintiff herein, a son, age 4 years, and
4 d_aughter, age 8 years, who have suffered pe-
ciiary injury by reason of his death.
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Answer.

7. The within action is commenced within
twenty-four calendar months after date of death
of plaintiff’s intestate.

Plaintiff demands $75,000.

9

Answer.

1. Objection will be made before or at the time
the above action is moved for trial that it ap-
pears in the complaint that the plaintiff is a non-
resident; that letters of administration and pro-
sequendum were issued to said plaintiff by the

10 Surrogate of the County of Monmouth, notwi
'$ [ . 9 ) Vltll" 10
ﬁ%E}i- S‘EDH];lsQl\‘chff standing which the venue in this action is laid in
Orney: L0 LAl L. Hudson County, whereas it should have been laid
bl 111. Monmouth County, and on said grounds motion
.Wﬂ.l b.e made to dismiss said suit for want of jur-
A 1sdiction, or that the venue be changed to Mon-
mouth County.
NEW JERSEY SUPREME COURT, 9 ;
2 It demes. the truth of the matters contained
20 Hupsox Counrty. in the complaint. . a5
5 FIRST DEFENSE.
Rose Tora, Administratrix ad 1 Mhe e \
prosequendum of the Estate of eon% = ta?m ent;eomplamed of was the result of
Constantino Tota, deceased, deceilleut 01ydneghgen((zie on the part of plaintiff’s
ust cedent and occurred without any fault on tl
Plantf, : part of this defendant. &
vs. Action
at Law. JOHN S. APPLF
Taer PENNSYLVANIA RAILROAD Attorf(iféffE D&fSOdN ’t
30 Company, Tee New Yorr & | Answer T b 30
N ) s . he Pennsylvania ' 30
Loxe BraxcaE Rammroap Com- nsylvania Railroad Company.
pany and Tee CexTrRAL RAIL-
roap CompaNy or NEW JERSEY,
corporations,
Defendants.
Defendant, The Pennsylvania Railroad Com-
40 .

pany, body corporate, answering the complaint
filed in the above entitled suit, says:

40
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10
Answer.
NEW JERSEY SUPREME COURT,

Hupsox Counrty.

N

Rose Tora, Administratrix ad
prosequendum of the Kstate of
Constantino Tota, deceased,

Plawmtiff,

VS. Action

at Law.
Tar PrexnxsynLvania RaiLroap

Comprany, THE NEW YORK &
Loxe Brancm Rarmroap Com-
PANY and Tar CenNTrRAL Rair-
ROAD CoMPANY OoF NEW JERSEY,
corporations,

Answer.

Defendants.

J

Defendant, The Central Railroad Company of
New Jersey, body corporate, answering the com-
plaint filed in the above entitled suit, says:

1. Objection will be made before or at the time
the above action is moved for trial that it appears
in the complaint that the plaintiff is a non-resi-
dent; that letters of administration ad prosequen-
dum were issued to said plaintiff by the Surrogate
of the County of Monmouth, notwithstanding
which the venue in this action is laid in Hudson
County, whereas it should have been laid in Mon-
mouth County, and on said grounds motion will
be made to dismiss said suit for want of jurisdie-

11

Answer.

tion, or that the venue be changed to Monmouth
County.

9. Tt denies the truth of the matters contained
in the complaint.

FIRST DEFENSE.

1. The accident complained of was the result of
contributory negligence on the part of plaintiff’s
decedent and occurred without any fault on the
part of this defendant.

JOHN S. APPLEGATE & SON,
Attorneys of Defendant,
The Central Railroad Company
of New Jersey.
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12
Answer,
NEW JERSEY SUPREME COURT,

Hupsox CouNTy.

prosequendum of the Estate of
Constantino Tota, deceased,

Plamtiff,
V8. Action
at Law.
Tar PexxsyLvania RAILROAD >
Company, Tue New Yorr &
Answer.

Loxe Brancm Rarmroap Com-
paNy and Tae CeNTrRAL RaArL-
roAD CompANY oF NEW JERSEY,
corporations,

Defendants.

2

Defendant, The New York & Long Branch Rail-
road Company, body corporate, answering the
complaint filed in the above entitled suit, says:

1. Objection will be made before or at the time
the above action is moved for trial that it appears
in the complaint that the plaintiff is a non-resi-
dent ; that letters of administration ad prosequen-
dum were issued to said plaintiff by the Surrogate
of the County of Monmouth, notwithstanding
which the venue in this action is laid in Hudson
County, whereas it should have been laid in Mon-
mouth County; and, further, for the reason that
the defendant’s principal place of business and
the location of its duly authorized agent upon

13

Answer.

whom service of suit papers may be served is at
Long Branch, in the County of Monmouth and
State of New Jersey, at which place this defend-
ant was served in this action; and, further, for
th.e reason that said defendant was not served in
this suit in the County of Hudson where the venue
of said suit is laid; and on said grounds motion
W.ﬂl be made to dismiss said suit for want of juris-
diction, or that the venue be changed to Mon-
mouth County. :

; 2. It denies the truth of the matters confained
i the complaint.

FIRST DEFENSE.

1. The accident complained of was the result of
contributory negligence on the part of plaintiff’s
decedent and occurred without any fault on the
part of this defendaut.

JOHN S. APPLEGATE & SON,
Attorneys of Defendant,
The New York & Long Branch

Railroad Company.
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Case.
NEW JERSEY SUPREME COURT.

Before—Hon. Wirzarp W. CurLEr, J., and a jury.

~

10 Rose Tora, Administratrix ad
prosequendum of the Estate of

Constantina Tota,
Plantiff,

VS.

Tae Pexxsynvania Raturoap
Company, Tae New Yorr &
Loxe Braxcm Rarmroap Com-
PANY and Trae CeNTrRAL RAIL-

rRoAD ComMPANY oF NEW JERSEY,
Defendants.

20

J
Jersey City, N. J., May 7, 1926.

A PPEARANCES :
g() Arexaxper Simpsow, Hsq., for the plaintiff.

Joun J. AprrLEgATE, Ksq., for the defendant.

Sen. Simpson: I offer in evidence letters of ad-
ministration issued to Rose Tota, dated the 17th
day of December, 1925, by the Surrogate of the
County of Monmouth.

(Marked Exhibit P-1.)

Sen. Simpson: I understand it is admitted that

40 the trains which were involved in this accident

15

Frank Di Palma—Direct Examination.

were operated by the Pennsylvania and the right
of way was the right of way of the New York and
Long Branch Railroad.

Mr. Applegate: That is admitted.

FRANK DI PALMA, sworn.

(Examined through an interpreter.)
Direct Examination by Sen. Simpson:

Q. Where do you live? A. Haslett, New Jersey.

Q. How long have you lived there? A. 11 years.

Q. On the 12th of March, 1924, were you at
home? A. T was in my barn.

Q. Around six o’clock at night were you in your
barn? A. Yes, sir.

Q. About how far in your barn from the Haslett
railroad crossing? A. 300 feet.

Q. How near is it to the railroad tracks? A.
About 50 feet.

Q. Now, on the 12th of March, when you were
in your barn, about six o’clock, ag you have de-
seribed the location, was your attention attracted
by anything at the crossing? A. I heard a great
noise made by the train there and T looked out.

Q. What did you see when you looked out? A.
I saw that the train had hit the truck and the
truck turned around on the crossing.

.Q. Which way was the train going that you saw
hit the truck? A. From New York.

Q. From New York or to New York? A. The

train was coming from New York and going to
Long Branch.
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16
Frank Di Palma—Direct Ezamination.

Q. Up to the time you heard the crash had you
heard any whistle or bell from the train? A. No.

Q. After you saw that automobile hit and turned
around, did you see anything else happen to it?
A. Then T left my barn and I went to the place
where this thing happened.

Q. When you went toward the place, as you
were going toward the place, did you see anything
else happen? A. Then I saw a train came from
Long Branch, which was the 6:12 train going to
New York, and 200 feet before reaching the cross-
ing it hit the truck also.

Q. When the train which was going toward
Long Branch hit the truck, what happened to the
truck? A. It turned on the crossing.

Q. Now, up to that time had you heard any
whistle or bell from the train which hit the truck
the second time? A. No.

Q. How long was it between the time you heard
the first crash and the time you saw the second
train hit the truck? A. About two minutes or two
minutes and a half.

Q. And what position was the truck in after the
first train hit it and before the second train? A.
I saw the whole business went up in the air.

Q. Did it come down before the second train
hit it or was it up in the air when the second
train hit it? A. Yes.

Q. Where was it when the second train hit it?
A. The body of the truck was not there, but the
man was in the car.

Q. Then what happened to the car after they
knocked the body of it off? A. The first train sent
the man who was on the truck about 25 feet away.

Q. So that there was no man on the truck when

-

17

Frank Di Palma—Direct Examination.

the second train hit it, was there? A. There was
another man there.

Q). There was a man in it? A. Yes, sir.

Q. Was the man in it when the second train
hit it? A. The man from New York.

Q. Do you know the man Jenowicz who was in
the truck—did he live in your town? A. I seen
him on the embankment, 25 feet away.

Q. Did he live in your town? A. Yes, sir.

Q. When you found him you knew him; you
knew who he was, did you? A. They were plac-
ing some cloth over his face, and I told them to
uncover it.

Q. When you found him did you know who he
was? A. Then I could tell who it was.

Q. Who was he? A. Jenowicz.

Q. Did he live in your town? A. The next
village.

Q. You knew him, did you? A. Yes, for a short
time T knew him. He was a farmer.

Q. Do you know whose truck that was, whether
it was Jenowicz’s or not? A. Everybody said it
was his truck.

Mr. Applegate: T object.
The Court: Strike it out.

Q. Did you know whether it was Jenowicz’s
truck or not? A. No, I am not sure.

Q. Well, when you got to the crossing, what
condition did you find? A. They were covering
him up.

Q. Was Jenowicz still alive? A. Yes.

Q. And Tota was dead? A. He was in pieces.

Q. And what did they do, take away the pieces

10
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18
Frank Di Palma—Direct Examination.

in a truck? A. Yes; taken to the Long Brahch

Hospital.
Q. Jenowicz was taken? A. Yes, sir.
Q. And where was the truck? A. It was in

front of the head of the engine.

19

Frank Di Palma—Re-direct Examination.

. Q. Was the automobile going toward the sta-
tion at the time of the accident? A. Yes, sir.

Mr. Applegate: Then the automobile was
going from east to west.

10 Q. How long had you lived in this place up to 10
the time of the accident? A. Seven years. Q. How far is your barn from the railroad
crossing? A. 300 feet.
Sen. Simpson: Cross examine. Q. Isn’t it more than that? A. Tt cannot be
Q. How far is your barn south of th 3
5 : =80, i o9
Cross Fxamination by Mr. Applegate: A. 300 feet T told you before s e
Q. How far is the bar : ;
Q. In which direction was the truck traveling road track? A. Aboutqf)l(l)l ffeig?;m the nearest rail-
as it approached the railroad crossing? A. It was Q. And is the barn tOW’ll“d: ThaAT: B
coming from the main road and was going toward side of the crossing or towacfd theewes\,n% 11 ar.lch
20  the station. of the erossine? A. N BB s side 20
. i ng? A. My farm is alongside of the
Q. Going east or west? A. I don’t know what tracks. :
east or west 1s. Q. I am speakin 3
: 2 aking of the barn: 1 il
Q. Was he going away from your barn or .to- cated on the north side of the cvi'olsssiillf bam 4
ward it? A..He was coming on the road, going of the crossing? A. One door is b 5 01;; Sm]lth
toward the station. another door is by the yard y the tracks;
Q. Was he going away from your barn or to- Q. What were you doing in the barn at thi
ward it? A. I could not say that because the barn time? A. I was painting the tools for th £ e
is here and the road is that way. = s Lor the farm.
30 Q. Is your’.bam‘l on thea same rside of t.he tI.'aclJc Mr. Applegate: That is all. {
that the station is on, or on the opposite side? : 30
A. On the opposite side. Re-direct Examination by Sen. Simpson:
Mr. Applegate: There is no question . Q I show you a photograph; do you see your
that the station is on the west side? 1a1n i ﬂlﬂt picture? A. I could not see very
Sen. Simpson: And he is on the east side. OOgd; 1t 1s too dark to see.
Mr. Applegate: He must be; he said he ey Can you tell what that structure i
ey ) picture? K5 i s on that
was on the opposite side. ure? A. This little house belonged to a to-
Sen. Simpson: All right. : mato factory.
40 Pl )
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Augustine Vigna—Direct Examination.

AUGUSTINE VIGNA, sworn.
(Through an interpreter.)

Direct Examination by Sen. Simpson:

Q. Where do you live? A. At the present time
I am living here.

Q. Where did you live on the 12th of March,
19257 A. Haslett, New Jersey.

Q. Did you know the witness who just left the
stand ; did you know him the 12th of March? A.
Yes, sir.

Q. Were you on your way to his house to get
some milk? A. Yes.

Q. Did anything attract your attention to the
crossing this night? A. No.

Q. Well, what if anything did you see of the
accident? A. I saw the express when it hit the
truck.

Q. Which way was the express going when it
hit the truck? A. Long Branch. i

Q. What did it do to the truck when it hit it?
A. It turned the truck on the tracks going to New
York.

Q. You did not see it hit by anything then ex-
cept by the express, is that it? A. Yes, sir.

Q. You did not see it hit by any other train
than the express train? A. The second train only.

Q. You did not see the first train that hit it?
A. It was hit by the express.

Q. But you did not see it before it was hit by
the express? A. I saw the truck, yes.

Q. What was it brought your attention to the
truck? A. The truck passed in front of me and
was going toward the station.

‘21

Augustine Vigna—Direct Examination.

Q. Which side of the track were you on? On
the same side of the track as the barn of the first
witness or on the other side? A. I was on the
side of the barn.

Q. And how far from the crossing were you
when the truck passed you? A. About 50 feet.

Q. And did you know the people in the truck
when it passed you? A. No.

Q. Did you see who was driving the truck? A.
I saw both men, but I do not know who was con-
ducting the truck.

Q. Which side of the truck was the driver on,
the left side or the right side? A. He was on the
left-hand side.

Q. Did you stand to let the truck pass you? A.
Yes, sir.

Q. And how far were you then away from the
station when you stopped to let the truck pass
you? A. T did not measure the distance, but
about 50 feet.

Q. Fifty feet from the station or 50 feet from
the crossing? A. From where I was to the
erossing.

Q. Did you watch the truck as it passed you
until it got on the crossing? A. No.

Q. Where was the truck the next time you saw
it after it passed you? A. When the train hit
him.

Q. What position was he on the crossing when
the train hit him? A. He was going toward the
station.

Q. He was then on the crossing? A. Yes.

Q And pointing toward the station? A. Yes,
sir.
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22
Augustine Vigna—Direct Examination.

Q. And in which direction was the train com-
ing from that hit him? Coming from New York
or going to New York? A. It was coming from
New York.

Q. And when it struck the truck how far over
the crossing was the truck? A. It was on the
crossing at the time it turned over on another
track.

Q. Well, was it the crash of the train striking
it that attracted your attention or were you look-
ing at it just before the train hit it? A. It was
the crash which attracted my attention.

Q. That is, you remember him passing you, then
you heard a crash and you looked around, is that
1t? A. Yes, sir.-

Q. When you looked around after you heard
the crash, what did you see? A. When I went
near there I went there in order to find out what
was the trouble and I saw one man was off the
track and near the bank and the other one was
still on the truck.

Q. And the man that was on the truck, was he
living or dead or what? A. I didn’t look very
close.

Q. Was he living or dead? A. T could not say
whether he was dead or living.

Q. You did not stay around to see if they took
him out of the truck? A. No, I did not.

Q. Drawing your attention to the question I
asked you before, when you heard the crash and
looked toward the crossing, what was the first
thing you saw? A. I saw one man who was on
the bank at the side of the track and one was on
the truck.

23

Augustine Vigna—Direct Examination.

Q. Where was the truck when you turned, after
the crash? A. Was on the tracks.

Q. Which track was it on? A. The track from
New York.

Q. How far did the train go after it hit the
truck? A. It stopped right away; the last car was
very near the crossing.

Q. With the last car near the crossing on the
Long Branch side? A. Yes, sir.

Q. At any time before you heard the crash had
you heard any whistle from the train coming from
Long Branch? A. No.

Q. And when you saw this accident happen and
you got up there, did you wait until these men
were taken away or did you go right away? A. I
went home and called out my brother.

Q. And as you approached the crossing, draw-
ing your attention to the Long Branch side, did
you hear any engine bell at all on the Long Branch
side? A. There was no train coming from Long
Branch, was going toward Long Branch.

Q. I am talking about the one going to New
York. A. Nothing at all.

. Q. How long had you lived around that cross-
Ing at the time of the accident? A. About two
years.

Q. About what time of day was this accident?
A. About 6:10 or 6:12.

Q. Was it dark or daylight then? A. Tt was
clear; it was not exactly clear, but it was not
dark, ’

Q. Was it daylight, full day, or night? A. Yes,
was about that.

Q. About what? A. Neither dark nor light.
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Augustine Vigna—Direct Examination.

Q. Was it daylight or black might or was it
daytime? A. The sun was down, but you could
see.

Q. All right. Now, as to the direction that this
truck was going as you walked that way, how near
did you have to get to the crossing before you
could see up and down?

Mr. Applegate: Objected to. This wit-
ness is not qualified to answer a question
of that kind.

Sen. Simpson: I withdraw the question.

Q. Had you known this crossing for two years,
and had you crossed it for two years? A, Kvery
day.

Q. And in the direction the truck was going
how close would you have to get to the first track
before you could see up and down either way on
the track?

Mr. Applegate: Objected to.

The Court: He may tell us if he knows.

Mr. Applegate: There is no evidence
here that he made any observation or meas-
urement.

The Court: We do not know yet.

A. From one side you could see about ten or
fifteen feet away and the other side you would
have to go very close to the track to look and see
things.

Q. T am drawing your attention to the fact that
these men were approaching the track from the
side you were on. A. In order to see up and down
you should go very close.

25

Augustine Vigna—Direct Examination.

Q. Well, what do you mean by very close? A.

Near the tracks.

Sen. Simpson: I offer these photographs
1n evidence.

Mr. Applegate: When were they taken?

Sen. Simpson: April the 23rd of this year.

The Court: If there is no objection, they
may be received.

(Photographs marked Exhibits P-2, P-3
and P-4.)

Q. T show you FExhibit P-2; is this the side of
the crossing you were on when you saw this ac-
cident? A. I was on this side here.

Q. I am talking about the crossing; which side
were you on? A. On the other side,

Q. That is, you were on the east side or the
west side? A. Near the small house.

Q. Near this small house? A. Yes, sir.

Q. I show you Exhibit P-4; were you on the
same side as those buildings or the other side?
A. T was right here.

Q. Were you on the same side of the crossing
as the buildings? A. Yes, sir. 2

Q. What is the building, a tomato factory or
what? A. A tomato factory.

Q. You were on the same side as the tomato fac-

tory? A. Yes.
Sen, Simpson: Cross examine.

Cross Examination by Mr. Applegate:

| Q..The automobile was going from east to west,
was 1t? - A. Was going from east to west.
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Augustine Vigna—Cross Examination.

Q. You heard the train whistle, didn’t you? A.
T heard some whistle when I came out from the
house.

Q. And which train was that that you heard
whistle? A. That I could not tell you. I don’t
know.

Q. Did you sign the name which appears at the
bottom of this page I am showing you? A. Yes,

QO Eha it yourtsisnaturc S es!

Q. Where were you when you heard the whistle
which you spoke of? A. I was home; when I came
out from the house.

. Q. How long after you came out of the house
did you see the automobile? A. One or two
minutes.

Q. And how long after you came out of the
house did the accident happen? A. It was within
two minutes.

Q. Did you see the first train that struck the
automobile? A. I saw it when it hit the truck.

Q. You saw the train hit the truck? A. Yes,
sir.

- Q. That is the first train that hit it? A. The
express.

Q. Is the express the train that was going to
Long Branch? A. Yes, sir.

- Q. And that is the southbound train, isn’t it?
A. Was going to Long Branch.

Q. Did you see the second train that struck the
tED LA e TR

Q. So that you saw both trains, didn’t you? A.
Yes, sir.

Q. And did you hear the whistle of the express

40 train as it approached the crossing just before

27

Augustine Vigna—Cross Examination.

the accident? A, No, I heard the whistle only
when I come out from the house.

Mr. Applegate: I would like to have this
marked D.

(Statement marked Exhibit D-1 for Iden-
tification.)

Q. That you say is your signature? A. Yes, sir.

Q. Now, is this your signature? A. Yes, sir.

Q. You signed your name there, didn’t you? A.
Yes, sir. '

Mr. Applegate: I would like to have this
statement marked D.
(Marked KExhibit D-2 for Identification.)

Q. And did you read it? A. Yes, I read it after
1t was written.

Q. Did you read it before you signed it? A.
Yes, sir.

Q. And you read it over to me standing out in
the corridor today, didn’t you? A. No, I did not.

Q- Do you mean to say that you and I were not
standing out in the corridor about noon today ?
A. Only a small fraction—

Sen. Simpson: I object to that as not
proper cross examination. That he read it
over at the time he signed it, of course I do
not object to, but that he and counsel for
the defense were having a little afternoon
tete-a-tete in the corridor and read it over
together does not seem to me to be proper
cross examination. I do not dispute his
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Augustine Vigna—Cross Examination.

signature; he does not deny that he read it
over, and the fact that counsel may have
had him in a corner out in the corridor and
read it over seems to me is not proper cross
examination.

The Court: I don’t think it is competent
unless some question arises.

Q. Did you hear the noise of the train before
you saw the train hit the truck? A. I heard the
train coming.

Q. How long before you saw the train hit the
truck did you hear it coming? A. About a minute
or two.

Q. Where was the truck when you heard the
noise of the train coming? A. It was going on
the road.

Q. And how far away was the truck from the
crossing when you heard the noise of the train
eoming? A. I did not measure the distance, but
I can say it was from 50 to 100 feet.

Q. And how far were you at that time from
your house? A. About 50 feet. :

Q. Had the automobile passed you at that time?
A. Yes, sir.

Q. Did you see the train at that time? A. I did
not see the train before it hit the truck; the fac-
tory was in front of me.

Q. And you did not see the train before you
heard the train, is that it? A. Yes, the noise.

Q. And are you pretty sure you did not hear
anything like a whistle from this train? A. What
train?

Q. The express train. A. Only when I came
from the house.

29
Augustine Vigna—~Cross Examination.

Q. And that was the express train that you have
been speaking about, was it? A. I think so.

Q. How long after it came out of the house did
you see the truck? A. After a few paces.

Q. What do you mean by a pace, three feet? A.
About thirty or forty feet.

Q. So that you were out of the house when you
heard the whistle of the frain, weren’t you? A.
While I was coming out the door.

Q. And what was it—the automobile was in
sight at that time, wasn’t it? A. No, I could not
say.

Q. You could not see the truck until you got a
few paces from your door, is that it? A. Maybe
the truck was 100 feet away from me.

Q. Past you toward the crossing, or on the
other side? A. Yes, sir.

Q. Did you see the train coming from the south?
A. You mean the local from Long Branch?

Q: Yes. "A N No:

Q. You did not see that at all? A. No.

Q. Then you did not see it strike the automo-
bile, did you? A. When I went near the tracks,
yes.

(. Then you did see that train, the local train,
did you? A.I saw it when I went near the tracks,
yes.

Q. Which train did you see first, the express o
the local? A. I saw both trains.

Q. Which one did you first? A. The express.

Q. Where was the local when you saw the ex-
press? A. It was below Di Palma’s house.

Q. By Di Palma, do you mean the man who
testified a few minutes ago? A. Yes.

Q. And were the two trains on the crossing at
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Augustine Vigna—Re-direct Examination.

the same time? A. No, there was a slight differ-

ence between the two.

Q. Which train got there first? A. The express
train.

Q.And after the express train passed the cross-
ing then did the local train come along and strike
the truck? A. The same time.

Q. That was the second strike you mean, is that
it? A. Yes.

Mr. Applegate: That is all.
Re-direct Examination by Sen. Simpson:

Q. This house you lived in, how far was it from
the second crossing? A. The house is near the
battery. :

Q. How far is it from the crossing? A. About
20 or 25 feet.

Q. As you came out of the house and were
coming out of the door you heard the whistle, is
thatartlEe AL Vies!

Q. And you do not know where it came from?

Mr. Applegate: Please don’t lead.

A. No.
Q. Now, at the time you stood in the doorway

of the house, as I understand it, you told counsel
for the defense up to this time that you stood in
the doorway you had not seen the truck, is that
the fact? A. No.

Q. And the truck did not come in sight until
you got down to the roadway?

Mr. Applegate: I object.

31
Augustine Vigna—Re-direct Examination.

Sen. Simpson: It is exactly repeating
what I brought out.

Mr. Applegate: Youm have no right to
cross examine your own witness.

Q. Will you state whether or not the truck was
in sight as you stood in the doorway? A. No.

Q. How long affer you stood in the doorway
and heard the whistle was it that the truck came
in sight? A. About a minute or two.

Q. You are just guessing when you say a min-
ute or two, aren’t you? A. I am sure.

Q. How far did you walk from the doorway
where you stood when you heard the whistle? How
many paces did you take before you saw the
truck? A. About 50 feet.

Q. You walked 50 feet you mean? A. Well, no,
I did not walk so far,

Q. Well, how far did you walk before you saw
the truck? A. From 20 to 25 feet.

' Q. Where was the truck when you first saw
1t? Was it behind you? In front of you, or where
was 1t? A. In back of me.

Q. Now, this statement that you signed, is
that in English or in Italian? A. In English.

Q. Where did you sign it? A. In Elizabeth-
port. ;

Q. Did somebody send for you to come down to
an office or something? A. They sent me from
the office.

Q. From what office? ‘A. The place where I
was working,

Q. Your office sent you down to where? A.
Elizabethport with the Central Railroad.
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Henry A. Valling—Direct Examination.

Q. And you made this statement there? And
it was written down by somebody else, is that it?

A. Yes.
Q. And was it read over to you in Italian? A.

No; I read it myself in American.
Sen. Simpson: That is all.
Re-cross Examination by Mr. Applegate:

Q. You read English very well, do you? A. Not
very well.

Mr. Applegate: That is all.
(Recess to May 10th, 1926.)

10 A. M., May 10, 1926.
HENRY A. WALLING, sworn.
Direct Examination by Sen. Simpson:

Q. Where do you live? A. Haslett.

Q. Who are you employed by? A. New York
and Long Branch Railroad.

Q. How long have you been employed by them?
A. About 18 years.

Q. Were you in charge of the station near the
crossing at Haslett on March 12?2 A. I was em-
ployed at the station, the crossing at Haslett Ave-
nue. :

Q. Were you on duty when this accident hap-
pened? A. Yes, sir.

Q. What was the first thing you knew about
the accident? A. Why, there was a lady in the

33

Henry A. Valling—Direct Examination.

station getting a ticket and she had gone out the
door and came in the station again and said there
was an accident down at the crossing.

Q. How far is that crossing from your station?
A. I suppose about 600 yards.

Q. In which direction of the compass was it
from your station? A. East from the station.

Q. That is the crossing was east of the station
about 600 yards? A. Yes, sir,

Q. Was there any crossing bell there at that
crossing that night? A. No crossing bell, no, sir.

Q. Was there any flagman there? A. Not that
I know of, not at that time of the year.

Q. What do you mean, that time of the year?
A. They had a flagman all during the summer
season.

Q. How many months did you have a flagman
there? A. Why, I imagine that commenced about
the last of May and kept on until the last of Oc-
tober, I think—I am not sure about those dates.

Q. There was no flagman there on the night
of the accident? A. No, sir.

Q. No automatic crossing bell? A. No, sir.

Q. No gates? A. No gate, no sir.

Q. That is, it was just the ordinary crossing?
A. Yes, sir.

Q. Now, what did you find when you went out
after this woman told you that there had been an
accident at the crossing—what did you find? A.
I saw the remains of the truck on the train going
to N ew York, where they hit it the second time.

Q. Where was the truck or the remains of it?
A. Why, just opposite the freight house, that
1s about I suppose 200 yards, probably or 150
yards from the station.
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Henry A. Valling—Direct Examination.

Q. Is that east of the station? A. East of the

- station, yes, sir.
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Q. And the remains of the truck then were about
400 yards from the crossing? A. About that I
suppose.

(. Which side of the crossing were they, north
or south side? A. The north side of the crossing
where the accident happened.

Q. What do you call this erossing where the
accident happened? A. Haslett Avenue.

Q. And you say the train you saw was one go-
ing toward New York? A. Yes, where the re-
mains of the truck was on.

Q. Was it on that train? A. In front of the
cowcatcher, the pilot.

Q. That is when you got out you found the re-
mains of the truck on the head of this pilot? A.
Yes.

Q. Was the train in motion when you got out
or had it stopped? A. Stopped.

Q. Where had it stopped with reference to the
crossing? A. I suppose about 150 yards from
the station.

Q. East of the station? A. Yes, sir, east of
the station.

Q. Then, if it was east of the station and the
crossing was, you say, 600 yards east of the sta-
tion, this train was going to New York or from
New York? A. To New York.

Q. Then it had not reached the crossing had it,
if it was going east? A. Where the accident hap-
pened?

Q. Yes. A. Why, the crossing is east of the
station and the train stopped before it got to the
station so that that was east of the station too.

35
Henry A. Valling—Direct Examination.

Q. And how far over the station had this train
gotten? A. Well, now I suppose—I have never
measured those things but I suppose about 350
yards probably about that, I could not tell you,
I have not measured it.

Q. Did you see the other train that came from
New York that is supposed to have hit the auto-
mobile first? A. I may have noticed it when it
was going by, I was in the station at the time.

Q. But it did not stop? A. No, sir.

Q. Now, when you got out and found the re-
mains of the truck, what was the next thing you
did? A. Went in the station and reported to the
Chief Dispatcher at Long Branch.

Q. Did you find the bodies of these men, either
of them? A. No, sir. I was not down at the
crossing where they were. I could not leave the
station.

Q- Do you know who found their bodies? A.
No, T do not.

Q. Did anybody come in and report to you?
A.. I think the butcher boy, that is Bahrenburg, I
think his name is, went down to the crossing in his
car and he came back and said that they had
1klllod one man and taken the other one "50 the
hospital,

Q. Who was that? A. Bahrenburg.

Q. Is he here? A. No, sir, he is not here,

Q. He is the one came back and reported? A.
Yes.

Q. Do you know who took the dead body of this

Mman away from the crossing? A. I understood it
was—

Mr. Applegate: T object.
The Court: We are getting too much
hearsay, Senator. '
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Joseph Webster—Durect Examination.

Q. Well, when you saw the body taken— A. I
never saw the bodies.

Q. How long had you been employed at the sta-
tion before the accident? A. About 18 years.

Q. Had there ever been an automatic crossing

bell there? A. Not at that erossing, no, sir.

Q. What was the nearest crossing to that, east
or west of it? A. The Hamdell Turnpike is what
they call it.

Q. How far is that from this crossing? A. I
should judge about 700 yards. I have not meas-
ured it. I could not say for sure. |

Q. Is there an automatic bell at that crossing?

Mr. Applegate: I object.

The Court: Sustain the objection.

Sen. Simpson : Kxception. Cross-examine.
Mr. Applegate: No questions.

JOSEPH WEBSTER, sworn.
Direct Examination by Sen. Simpson:

Q. What is your business, Mr. Webster? A. I
am agent at the Haslett station.

Q. 1s that near the Haslett crossing? A. Yes,
Sir.
Q. Were you employed there the 12th of March?
A. Yes, sir.

Q. What time did you get to work on the 12th
of March? A. 5:30 A. M.

Q. What time did you leave? A.3 P. M.

Q. How long had you been at that station, did
you say? A. At that particular day?

A7
Joseph Webster—Cross Examination.

Q. No, how long had you been employed there?
A. T have been agent there 18 years.

Q. At that same station? A. Yes, sir.

Q. Are you familiar with this erossing which 1s
east of the station, the Haslett crossing? A. Ohb,
yes, very familiar.

Q. How many tracks are there there? A. There
are two main tracks and a side track.

Q. And on the day of the accident or at any
time prior to that was there a crossing bell there,
an automatic crossing bell? A. No, there has
never been any crossing bell there.

Q. Or any safety gates or watchman? A. No,
there is a sign, ‘‘Railroad crossing.’’

Q. Well, was there ever a flagman there? A. Oh,
ves, part of the year and for a number of years
they have placed a flagman there along in May
or June and kept him on till probably the end of
September or October.

Q. Well, in this month, there was no flagman
there? A. No, sir.

Sen. Simpson: Cross-examine.
Cross Examination by Mr. Applegate:

Q. Is that a regular practice, to have a flagman
there part of the year and not the remaining part?
A. Yes. That has been the custom for, I suppose,
15 or more years.

Q. During the summer months, to have a flag-
man there? A. Yes, sir.

Q. And during the winter months and fall there
is no flagman there? A. No, sir.

Q. And that has been the practice for some
years, hasn’t it? A. Yes.
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Lee W. Berry—Direct Examination.

LEE W. BERRY, sworn on behalf of the
plaintiff.

Direct Examination by Sen. Simpson:

Q. You are the resident agent of the New York
and Long Branch Railroad, are you? A. Yes, sir.

Q. And you were subpoenaed to produce here
the surveys and maps showing the width of the
crossing in question, the Haslett crossing, for a
mile each way. Have you got those surveys and
maps? A. I have a blueprint.

Q. Will you refer to it and show what is the
width of the right of way of the Haslett crossing?
A. Yes, sir.

Mr. Applegate: We will admit anything
you want to know about that.

Sen. Simpson: I want to find out where
these banks are; are they on your land or
not on your land, the banks that show on
the pictures?

Mr. Applegate: The width there is 100
feet, isn’t it?

The Witness: Right.

Mr. Applegate: Mr. Traffart, the en-
gineer of maintenance and way can tell you
all about that.

Sen. Simpson: All right, I won’t bother
with Mr. Berry then.

Cross Examination by Mr. Applegate:

Q. You were asked if you were the resident
agent of the New York and Long Branch Rail-
road? A. Yes, sir.

89
Charles H. Trajffart—Direct Examination.

Q. And you ahswered that you were? A. Yes,
8ir.

().And the particular place of business of the
New York and Long Branch is at Long Branch,
Monmouth County, New Jersey? A. Yes, sir.

Q. That is its official office? A. Yes, sir.

Q. And you were served there with the sum-
mons and complaint in this action, were you? A.
Yes, sir.

Mr. Applegate: That is all.

CHARLES H. TRAFFART, sworn.
Direct Examination by Sen. Simpson:

Q. What is your business with the New York
and Long Branch? A. In charge of the Mainten-
ance and Way Department.

Q. And you are familiar with this Haslett
crossing, are you? A. Yes, sir.

Q. Showing you Exhibit P-4, can you tell what
the width of that crossing is? A. The planked
portion, about 20 feet.

Q. And on each side of that, how far does the
line of your land extend? A. East and west?

Q. No, north and south. A. The tracks run
north and south and the right of way runs east
and west.

Q. I want to get the dimension of the crossing.
You said 20 feet. A. That is the planked portion
of the roadway.

Q. I mean across. A. The width of the right
of way?
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Charles H. Traffart—Cross Examination.

Q. Yes: A. 100 feet.

Q. Did you do any measuring at all in con-
nection with this aceident? A. No, sir.

Q. Well, have you sufficient knowledge to tell
me whether or not on this picture those banks are
on your right of way or owned by you, or what?
A. This portion here?

Q. Yes. A. Yes, it is on the right of way.

Q. And that canning factory, you have nothing
to do with that, have you? A. No.

Q. It is not owned by you or leased by you? A.
No, sir, it is off the right of way line.

Q. Showing you this picture, Kxhibit P-3, on
the left-hand end, how far does the right of way
go over to that structure which I think is the can-
ning factory? A. Well, it is hard to tell you,
counsellor, but it is 50 feet from the center be-
tween those tracks over to the right of way line.
I would say that this right of way line 1s some-
where in there. From the angle at which the pic-
ture is taken, it is hard to tell where the line is.

Sen. Simpson: That is all.

Cross Examination by Mr. Applegate:

Q. Now, Mr. Traffart, the canning factory that
has been referred to is shown on Kxhibit P-4. Are
any of the buildings shown in these photographs,
Exhibit P-3 and P-4, on the right of way? A. No,
sir.

Q. And is that same true in regard to the build-
ing shown on the photograph marked Kxhibit P-2,
excepting the flagman’s shanty? A. Yes, sir

Q. No buildings on the right of way other than
the flagman’s shanty? A. No, sir, there is not.

41

Charles H. Traffart—Re-direct Examination.

Q. And the width of the right of way you say
is 100 feet? A. 100 feet, yes, sir.

Q. And the planked crossing is 20 feet? A.
Yes, sir, the planked portion of the crossing, the
roadway.

Q. Now, showing you Exhibit P-2, you are fa-
miliar with that crossing, are you? A. Yes, sir.

Q. Showing you KExhibit P-2, which has the au-
tomobile in the foreground, which way is that au-
tomobile pointing, east or west? A. East.

Q. And the flag station then is on the east side
of the tracks? A. Yes, sir.

Q. There is a dwelling just opposite the auto-
mobile? A. Yes, sir.

Q. In the center of the picture? A. Yes, sir.

Q. And the ends of the terraces looking to-
ward the tracks in Exhibit P-2, are they on the
right of way of the New York and Long Branch?
A. No, sir. That is the edge of the right of way,
the east edge of the right of way.

Q. Well, is any part of the embankment shown,
or any part of the road on which the automobile
stands on the right of way of the New York and
Long Branch? A. No, sir.

Mr. Applegate: That is all.
Re-direct Examination by Sen. Simpson :
; Q. Is the situation there now the same, phys-
lcally, as it was the 12th of March? A. I would

say 1t was practically the same.

Sen. Simpson: That is all.
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Walliam L. Thompson—Direct Examination.

WILLIAM L. THOMPSON, sworn on behalf
of the plaintiff.

Direct Examination by Sen. Simpson:

Q. You do investigating for my office, don’t
you? A. Yes, sir.

Q. And did vou go to this Haslett crossing and
make measurerments and observe the physical sit-
nation?  A. Yes, sir.

Q. When did you go? A. April 23rd, 1926.

Q. Did you have a photographer with you? A.
I did.

Q. Now, showing you Exhibit P-2, how is that
automobile pointing, is it going east or west? A.
Pointing east.

Q. And showing you this Exhibit P-3, the auto-
mobile, how is that pointing there? A. West.

Q- Now, then, did you make any observations
on the day you were there to ascertain how close
you have to get to the tracks with an automobile
going east before you had a view up and down
the tracks? A. Yes, sir.

Q. How close did you have to get going east?

Mr. Applegate: I object as incompetent,
irrelevant and immaterial. The decedent
in this case was not going east. He was
going from east to west.

Sen. Simpson: I want to show the whole

situation.
The Court: I think you may do that.
Mr. Applegate: Exception.

Q. Does this Exhibit P-3 show an automobile
going west? A. Yes, sir.

43

William L. Thompson—Direct Examination.

Q. Now, it is going from east to west, is that
it ! A. From east to west.

. And is the automobile in this picture going
from east to west? A. Yes, sir.

Q. How close did you have to get with that auto-
mobile to the Haslett crossing before you had a
view of the tracks? A. Ten feet.

Q. And is that automobile in this picture P-3
in the position you would have to be in when you
were first able to get a view up and down? A.
Yes, sir.

Q. Why was that, what was in the way? A.
Obstructions; a bank on the south and buildings
on the north of that railroad.

Q. There is a bank on the south? A. Yes, sir.

Q. And about how high is the bank? A. About
six and one-half feet.

Q. What is there on the north? A. A canning
factm 'V, coal bin and other buildings.

Q. I\ow is the automobile shown in Exhibit P-3
as it advaneed beyond this bank in the position
that you have described? A. Right out to the
adge of the bank.

Q. Before you could get any view? A. Before
You could get any view of any train coming from
the south.

Q. Well, how about a train coming from the
north? A. The same position, but I would have
to be back from 16 feet more to get in a good
'\0\1*1011 to see a train coming from the north.

- Why is that? A. Because of the obstruc-
““Hs It is on the south side where most of
the obstructions are; the bank is higher than my
head. T would have to get to this line to see
down the sout! bound track
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William L. Thompson—Cross Examination.

Q. And the north side, how near did you say
you had to come before you could see the train?
A. T would say 18 feet from the tracks before I
could see a train coming from the north.

Q. And why was that? What obstructed your
view of the north? A. The buildings.

Q. The canning factory? A. Yes, sir.

Sen. Simpson: That is all.
Cross Fxamination by Mr. Applegate:

Q. You say you viewed this crossing on April
23rd, 1926, last month, of this year? A. Yes, sir.

Q. And you took the observations concerning
which you have just testified, did you? A. Yes,
S1E}

Q. Who took the pictures? A. Mr. Hemmes,
642 Newark Avenue, Jersey City.

Q. Did you make any actual measurements
there? A. I made actual measurements on the
ninth day of this month, yesterday.

Q. And you have a memorandum of those meas-
urements you made? A. Well, they are in my
head.

Q. That is all? A. Yes, sir.

Q. Did you use a tape? A. Yes, sir.

Q. But you made no memorandum whatever of
your figures? A. Mr. Simpson has the memoran-
dum.

Q. Made by you, in your own handwriting? A.
Yes, sir.

Q. What is the distance, Mr. Thompson, from
the east rail of the northbound track to the point
where you say you could first view the railroad
tracks? A. From the northbound rail?

45
William L. Thompson—Cross Examination.

Q. Yes. A. The inside of the northbound rail
or the outside?

Q. The easterly rail. Did you take those meas-
urements? A. About 18 feet.

Q. Did you take those measurements, Mr.
Thompson? A. No, sir,

Q. Then how do you know, if you did not take
measurements? A. Because I had come out with-
in ten feet of the spur track—the spur track lies
this side of the northbound track on that crossing.

Q. Do you know where the east side of the
right of way is of the railroad company—do you
know where it ends? A. It ends on the line with
Di Palma’s farm.

Q. Did you take the measurement from the east
right of way line to the east rail of the north-
bound track? A. 30 feet and 5 inches.

Q. Do you mean to say that after having reached
a point 30 feet and 5 inches away that a person
looking north cannot see a train? A. That is the
measurement from the line to the first rail. I was
20 feet out before I could see it.

Q. 20 feet from the right of way line? A. The
bank hides all view of the train coming from the
south on that line.

Q. How far is this bank from the east rail of
the northbound track? A. About 3 feet. She goes
down into a gutter and goes up about 3 feet.

Q. T didn’t ask you that. I asked you how far
the embankment was from the east rail of the
northbound track. A. 30 feet 5 inches.

Q. What is there to interfere with the view of
a person after passing this embankment which is
30 feet 5 inches from the east rail of the north-
bound track, from seeing a train coming from
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Walliam L. Thompson—Cross Examination.

the north? A. I don’t understand your question
that way.

Q. If there is a train coming from the south,
what is there to interfere with your view? A.
The bank.

Q. You had passed the bank which you say is
30 feet 5 inches from the east rail of the north-
bound track? A. From Di Palma’s line to the rail
of the northbound track is 30 feet 5 inches.

Q. Having passed this bank what is there to
interfere with the view of the train going north?
A. T had not passed the bank.

Q. I say, suppose you do pass the bank, what
is there to interfere with a view of the train? A.
I had to come well out before I could see a train
coming north.

Q. How far were you there from the east rail
of the northbound track? A. 18 feet.

Q. And you can see a train perfectly there, can’t
you? A. Not very well.

Q. Not even after you passed the embankment?
A. The embankment 1s on my left and on the right
there are obstructions, buildings, the little ketchup
factory, the little house stands there.

Q. The ketchup factory on the right side? A.
Right on the line of the right of way.

(). And vou cannot be mistaken about that
either, can you? A. Positively not.

Q. Now, looking south as you approach that
railroad crossing from the east, going west, look-
ing south, where do you say is the first point vou
can see any distance south? A. I have to come
down to the spur track.

Q. To the siding, you mean? A. T have to 2o
out thirty feet before I can see a train coming

47

William L. Thompson—Cross Examination.

southbound because that road is down in a gulley.

Q. And you have to come out 30 feet from where
before you can see a train from the south? A.
From the line of the farm, the west side of the
tracks.

Q. You mean the right of way line? A. The
west side of the tracks.

Q. You mean the right of way line, do you, the
railroad company’s property? A. I mean the
westerly right of way line.

Q. This automobile that was struck was going
west, wasn’t it? A. You just speak about going
east.

Q. T am speaking of going from the east to the
west, the same direction that the automobile in
question was going. Now, where would you have
to be, traveling in that direction, going west, when
you first could see a train approaching from the
south? A. I would have to be within ten feet.

Q. Of what? A. Of the northbound rail before
I actually could have a clear view of the train
coming from the south, from Long Branch.

Q. You would have to be 10 feet from the north-
bound track? A. Yes, sir.

Q. What do you say interferes with the view?
A. The flagman’s shanty and the high bank. .

Q. And how far is the flagman’s shanty from the
east rail of the morthbound track? A. Ten feet
or twelve feet.

Q. Quessing at it, are you? A. No, sir; just
about twelve feet.

Q. Did you measure it? A. I took a measure-
ment from the northbound track.

Q. Did you take a measrement from the dis-
tance of the flagman’s shanty to the east rail of
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William L. Thompson—Re-direct Examination.

the northbound track? A. No, I know what T am
about.

Q. You are guessing at it, aren’t you? - A. No,
I am not.

Q. You can tike a measurement by merely look-
ing at it, you do not have to actually measure it?

(No answer.)

Q. What is your business? A. Investigator.

Q. Are you a civil engineer? A. No, sir.

Q. And you are an investigator for Senator
Simpson’s office, are you? A. Yes, sir.

Q. And you have been employed by him how
long? A. Two and one half years.

Mr. Applegate: That is all.
Re-direct Kxamination by Sen. Simpson:

Q). This bank you have been speaking about,
that is on what side? A. The west side.

Q. And the canning factory is on the same side,
18 it A Y oS S

Q. The canning factory is north, T take it, and
the bank is south, is that right? A. Yes, sir.

Q. Now, when you said 31 feet, what were you
referring to? In reference to the first rail of the
northbound track where would this 31 feet put
yvou? A. It would put me from the east rail onto
Di Palma’s fence line.

Q. What T am trying to find out is, when you
get clear of this bank, you could not see toward
the south until you got clear of the bank. When
yvou got clear of that bank how near was the
first rail of the northbound track? A. Ten feet.

Sen. Simpson: That is all.

49

Rosa | Tota—Dwrect Exvamination.
ROSA TOTA, sworn.

Direct Examination by Sen. Simpson :

(Examination through an interpreter.)

Q. Were you the wife of Mr. Tota? A. Yes,
sir.

Q. Constantino Tota? A. Yes, sir.

Q. Where were you married to Constantino
Tota? A. New York.

Q. What date? A. August 21, 1916.

Q. And when did he die? A. March 12.

- Q. Was his body brought home? A. No.

(). Where did you see his body after he was
killed? A. T saw it at the funeral in Jersey City.

Q. How old was your husband when he was
killed? A. 35.

Q. And how old are you? A. 28.

Q. Did you have any children by this marriage?
A. Two.

Q. What are their names and ages? A. Ter-
razina Tota, nine and one half years—ten years,
and Marie, five years.

Q. Was your husband in business for himself?
A. Yes, sir.

Q. And what was his business? A. He would
buy suits at wholesale and sell them himself.

Q. Did he do business in this County of Mon-
mouth? A. T don’t know the County.

Q. Where he was killed, was that part of his
territory? A. Yes; that is the place where he
had a lot of clients.

Q. How much money did he give you in a week?
A. No less than $75, because I used to pay out of
that everything.

10

20

30

40




sy I
-
#

10

20

30

40

50
Rosa Tota—Cross Examination.

Q. What did he earn? A. No less than $125 a
week.

Q. Is this a picture of your husband in his life-
time? A. Yes, sir; a week before the accident.

Sen. Simpson: I offer the picture in evi-
dence.
(Marked Exhibit P-5.)

Cross Iixamination by Mr. Applegate:

Q. Where is your home Mrs. Tota? A. As-
toria; 358 Astoria Avenue, Astoria, Long Island.

Q. And in regard to your husband’s business,
do you say he bought suits and sold them; can
you tell us more specifically what he did? Did
he buy suits wholesale and peddle them about the
county? A. Yes. IHe would go around.

Q. And sell them from house to house? A.
Yes, sir.

Q. Did he use an automobile in that business
or did he walk? A. He always walked.

Q. And did he carry his own samples? A. Yes,
sir. They ordered the suits from him and he
would deliver them:.

Q. And was his business mostly confined to
Ttalian farmers? A. He would have dealings with
Italians, Americans, Irish, all kinds of people.

Q. Did Mr. Tota have a bank account? A. No,
he had no money in the bank because I have to
take care of the children.

Q. Did he have a bank account? A. No.

Mr. Applegate: That is all.

51
Rosa Tota—Re-direct Examination.
Re-direct Examination by Sen. Simpson.

Q. Mr. Applegate asked you about an automo-
bile; did your husband know how to drive an au-
tomobile? A. No.

Q. Did he own a Ford truck at the time he was
killed? A. Tt did not belong to him.

Q. Do you know these people, the Jenowicz—
the man he was supposed to be with on the day
he was killed? A. Yes.

Q. Did you visit them? A. Yes, sir; three years
ago.

Q. Do you mean three years before the accident,
or three years from now? A. Two years before
the accident.

Q. You mean three years from now? A. Two
vears before the accident.

Q. At the time, what was the business of this
man your husband was with? A. Jenowicz had a
farm.

Q. Did he have a Ford truck at the time you
visited him? A. Yes.

Sen. Simpson: That is all.

Sen. Simpson: I would like to offer
Chapter 379 of the laws of 1868 which is the
Charter of the New York and Long Branch
Railroad, to show that they had only the
right to take 100 feet for their right of way.

Mr. Applegate: We object to it, if your
Homnor please, incompetent, irrelevant and
immaterial.
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Sen. Simpson: I will withdraw the offer
Mr. Applegate. |

That is the case. Of course it is stipu-
lated that these trains were the Pennsyl-
vania trains, both of them, and that the
right of way was the New York and Long
Branch.

Mr. Applegate: I move for a nonsuit:
First, as to the Central Railroad Company
of New Jersey because there is no evidence
in the case that that railroad company
played any part whatever in this accident.

Sen. Simpson: We do not resist that mo-
tion.

The Court: That motion may be granted.

Mr. Applegate: Next, as to the New York
and Long Branch Railroad Company, we
ask for a nonsuit in favor of that company
on the ground that no negligence has been
shown on the part of this defendant. The
evidence is that the two trains in the acei-
dent were both trains of the Pennsylvaunia
Railroad Company and the negligence
claimed is the failure to give the statutory
signals as alleged.

In regard to the Pennsylvania Railroad
Company we, by reason of the statute, are
in no position to ask for a nonsuit because
the question of contributory negligence as
to that company is a jury question, as I un-
derstand it.

The Court: T shall not grant the motion
now. I will allow the situation to be shown
more clearly on the defendant’s case. If it
1s not shown to be an extra hazardous cross-
ing I will direct a verdict. I am not certain

H3
Charles H. Traffart—Recalled, direct.

where this bank is, from the evidence as it
stands now.

Mr. Applegate: Exception.

Defendant’s case.

CHARLES H. TRAFFART, recalled.
Direct Examination by Mr. Applegate:

Q. You have already testified that you are the
Engineer of Maintenance and Way of the New
York and Long Branch Railroad Company? A.
Yes, sir.

Q. And that railroad company extends from
where to where? A. From the north end of the
Raritan branch in the City of Perth Amboy to Bay
Head, in Ocean County.

Q. And doesn’t extend northward further than
Perth Amboy, is that so? A. It extends 200 feet
north of the north shore of the river.

Q. And it does not go beyond Perth Amboy?
A. No, it does not.

Q. And it has no road bed, no right of way, no
property of any kind in the County of Hudson?
A. No, sir; it has not.

Q. You are familiar with the crossing in ques-
tion, are you? A. Yes, sir.

Q. And what is the proper name of that cross-
ing? A. Haslett Avenue crossing.

Q. And the width of the right of way there I
think you said is 100 feet? A. 100 feet.

Q. You are familiar with this map, are you? A.
Yes, sir.
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Charles H. Traffart—Recalled, cross.

a gign there warning that there was no flagman
there.

Q. Was there a notice on the sign there indi-
cating that there was a flagman there or that there
was not a flagman there? A. There were signs
on each side indicating that there was not a flag-
man.

Q. What indicated that? A. A sign with the
words ‘‘danger, no flagman.’’

Q. Where were those signs? A. Here (indicat-
ing).

Q. They are the warning signs you have al-
ready pointed out? A. Yes, sir.

Q. And you say this notice was on both sides
of the tracks, is that right? A. They were.

Q. And were they there at the time of the
accident? A. They were.

Mr. Applegate: That is all.
Cross Examination by Sen. Simpson:

Q. What is your business with the railroad?
A. Fngineer, Maintenance of Way.

Q. Have you anything to do with putting a flag-
man there? You are not the man who says
whether there shall be a flagman there or an auto-
matic signal or anything like that? A. No, sir;
only when I am instructed by the office.

Q. But you maintain the right of way? A. Yes,
sir.

Q. Now, you refer to the northbound track, is
that a track that goes to the north? A. Yes.

Q. As I understand it you say the right of way
extends west from the westerly rail of the north-

o7

Charles H. Traffart—Recalled, cross.

bound track, how far? A. The right of way ex-
tends 50 feet from each side of the center of those
two main tracks; 50 feet this way and 50 feet that
way.

Q. There was some talk about a bank being
on the northeast side of the erossing; do you know
anything about such a bank of land? A. The
northeast side of the crossing?

Q. That is the side opposite the canning fac-
tory. Is there a bank on the side opposite the
canning factory? A. No, sir.

Q. Your right of way goes 50 feet back? A.
00 feet from the center of the tracks here.

Q. Now, does your map show how near the
flagman’s shanty was to the first rail a man would
come to if he was coming as I understand this
man was coming? A. The westerly face, 24 feet
from the rail.

Q. And he would have 24 feet to go to get to
the first rail? - A. Yes, sir.

Q. How far is it from the easterly face? A.
That would be about seven feet further. The
shanty is about seven feet.

Q. And you say there is no embankment of any
kind on this side of the tracks, is that right? A.
No.

Q. Is there any embankment? A. There is a
slight embankment in here, yes.

Q. Well, is that on your right of way? A. Yes,
sir,

Q. And how high is that embankment, do you
know? A. Only from observation.

Q. Give us your opinion. A. About four feet
or four feet six above the top of the rail.

Q. Well, how far does it extend—that would be
north or south? A. That would be south.
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Charles H. Traffart—Recalled, cross.

Q. How far south did it extend? A. I could not

-say exactly—mnot a great distance.

Q. How far is it from the easterly rail of the
northbound track? How far would you have to
walk from that rail to get to it? A. I could not
tell you exactly.

Q. Is there any way to measure it? A. No, sir.

Q. It does not show on the map? A. No, sir.

Q. You do not know how far your right of way
extends beyond this embankment, do you? A.
No, sir.

Q. Now, you stated that there was no obstruc-
tion on this side; doesn’t that embankment ob-
struct your view at all? A. You mean a man ap-
proaching a crossing in an automobile?

Q. If a man were walking. A. Of course, he
could not see as good as a man sitting in an auto-
mobile.

Q. If a man were walking, would this embank-
ment, four or five feet high, have anything to do
with his view? A. It would.

Q. Did you have any photograph taken for this
trial? A. I do not know anything about the photo-
graph.

Q. Do you know the reason for putting a flag-
man on this crossing in the summertime and not
having one there at other times? A. Why, yes.
There are a considerable number more of trains
in the summer than there are in the winter.

Q. In March? A. Yes.

Q. That is, there are more trains in the sum-
mertime than there would be in March? A. Yes,
S

Q. And as T understand you there was no auto-
matic bell at this crossing at all? A. No auto-
matic bell, no, sir.

59
Charles H. Traffart—Recalled, cross.

Q. How long have you been in charge of main-
tenance of way? A. I have been employed by the
New York and Long Branch Railroad 36 years;
on the maintenance of way about 22.

Q. 22 years? A. 20 years or 22 years.

Q. I show you a photograph—I will ask to have
it marked for identification.

(Marked Exhibit P-6 for Identification.)

Q. Showing you photograph Exhibit P-6 for
Identification, are the embankments on both sides
of the road on this erossing, both the east and west
sides? A. No, sir; not on the right of way.

Q. How high is this embankment shown in the
photograph? A. I have not measured it, I could
not say.

Q. Well, the photograph marked Exhibit P-6
for Identification has an embankment on the south
side and the westerly side of the crossing; the
other embankment, which does not show on the
map, is that as high as this? A. No. I call that
the westerly side and this the easterly side.

Q. The canning factory, we will call that the
easterly side? A. Yes, sir.

(). On the side opposite that, the westerly side,
an embankment shows on the photograph. Would
you say the embankment you have deseribed as
being on the easterly side of the crossing is as
high as this embankment? A. It is not.

Q. What is the difference in size? A. I could
not tell you exactly, but the one on this side is
considerably lower than that one,

Q. Did you have ties stacked along the right of
way at that time? A. What do you mean?

10

20-

30

40)




10

20

30

40

60
Charles H. Tmﬁ”wrt—Recalléd, re-direct.

Q. There seem to be ties there. . Ties lying
along the siding?

Q. Do you know how far back this embankment
shown on this picture extends behind the right
of way? A. It does not extend behind it.

Q. Well, does it include it? A. It does include
it, yes, about up to that hedge.

Q. And it was made, I suppose, when the road
was first put through, constructed? A. I think so.

Sen. Simpson: That is all.
Re-direct Examination by Mr. Applegate:

Q. You were giving us the distance from the
east rail of the northbound track to the easterly
right of way line; you did give us that? A. Yes,
sir. :

Q. Now, will you please give us the distance
from the east rail of the southbound track to the
easterly right of way line. A, 53 feet. I think
you asked me that.

Q. That is from the east rail of the southbound
track? A. Yes, sir.

Q. The other distance you said was what? A.
The easterly rail of the northbound track?

Q. Yes, to the easterly line of the right of way.

A. 41 feet.
Mr, Applegate: That is all.

Re-cross Kxamination by Sen. Simpson:

Q. Did you say the right of way extends 41
feet from the easterly rail of the northbound
track? A. Yes, sir.

61
George F. Randolph—Direct Examination.

Q. That is, you go 41 feet from your right
of way before you come to your first rail? A.
Yes, sir.

Sen. Simpson: That is all.

GEORGE F. RANDOLPH, sworn on behalf of
the defendant.

Direct Examination by Mr, Applegate:

Q. You live where Mr. Randolph? A. Free-
hold, New Jersey.

Q. Your business is what? A. Civil engineer.

Q. How long have you been in that business?
A. 18 years.

Q. At my request did you make observations
and take the measurements at the Haslett Avenue
crossing? A. Yes, sir.

Q. And when was that? A. It was in March,
1925.

Q. That is, last year? A. Yes, sir.

Q. Do you remember the exact date? A. T don’t
remember it; I have it in my book.

Q. Look at your book. You are looking now
at your field book? A, Yes, sir.

Q. What is the date? A.I was there on March
14, 1925, to make observations, and made an ac-
tual survey for the purpose of making a map on
March 16, 1925.

Mr. Applegate: I offer this map in
evidence.
(Marked Exhibit D-2 in evidence.)
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George F. Randolph—Direct Examination.

Q. You made the map Exhibit D-2, did you?
A. Yes, sir.

Q. And you made it around March 14th? A.
March 16,

Q. And that map is correct, is it? A. Yes, sir.

Q. And correctly shows the situation as exist-
ing at the crossing at that time? A. Yes, sir.

Q. And what observations did you make? A.
We made observations looking both north and
south from the center line of the Haslett Avenue
crossing. These observations were taken with
certain known distances from the east rail of the
southbound track.

Q. Did you actually measure those distances?

A, Yes, sir.

Q. And where did you make a note of the meas-
urements and observations? A. In my field book.

Q. Is that the book you have in your hand?
A. Yes, sir.

Q. You made them at the time, did you? A.
Yes, sir. '

Q. Now referring to that—can you recite those
observations from memory? A. No, sir.

Q. Well, referring to this book, will you please
give us the observations that you made with the
distances, measurements—by the way, who was
with you, if anyone? A. Mr. Coleman, the
photographer.

Q. Did he take pictures at the time? A. He took
pictures from different points.

Q. You were there at the time, were you? A.
I was there at the time.

Q. All right. Measurements were taken east-
wardly from the easterly rail of the southbound
track at the center of the Haslett Avenue road.

63
George F. Randolph—Direct Examination.

The first observation looking southerly had an
unobstructed view for about 2000 feet.

Q. At what point? A. 30 feet from the east-
erly rail of the southbound track looking
southerly.

Q. Now, at that point was there anything on
the right of way to interfere with a further view?
A. No, sir.

Q. You say you could see 2000 feet? A. Yes,

sir.

Q. What was your next point? A. The next
point was 50 feet from the east rail of the south-
bound track looking southerly. I actually did see
a train approaching from a point 755 feet south
of the crossing.

Q. That is from the 50 foot point, is it? A. Yes,
S

Q. I show you a photograph—you have already
testified that Mr. Coleman was present and took
photographs from the points of observation you
have mentioned? A. Yes, sir.

Q. You have referred now to a point some seven
hundred feet south of the crossing where you saw
a train approaching? A. Yes, sir,

i Q. Did Coleman take a photograph of that? A.
Y eR 8515

Q. T show you a photograph and ask you if
that is the photograph to which you refer? A.
Yes, sir.

Mr. Applegate: T would like to have this
marked for identification.
(Marked Exhibit D-3 for identification.)

Q. What was your next point of observation?
A, The next point was taken 80 feet east of the
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George F. Randolph—Direct Examination.

southbound track and I had practically the same
view as at the previous point.

Q. That was what? A. About 750 feet We
did see a train approaching.

Q. Your next point. A. That was taken at a
point 100 feet east of the southbound track. Look-
ing southerly I did see the upper half of a train
one thousand feet south approaching the erossing.

- I saw the upper half of this train. All of the train

was visible at a point 250 feet from the crossing.
The next point was taken 133 feet—

Q. That was looking straight west, was it? A.
I am following my notes. I took an observation
at this point and the vision was about the same
as at the 100 feet point.

Q. Were those all of your observations taken
looking south? A. All of the observations taken
looking south, yes, sir.

Q. Now, what observations did you make look-
ing north? A. From the same point—at the 30
foot point I had an unobstructed view well be-
yond the Homdell Road, including that crossing,
for 1058 feet northerly from the Haslett Avenue
crossing, so that we could have a view well beyond
that point.

Q. What was the next point? A. 50 feet and I
had the same view as at the 30 feet point, well
beyond the Homdell Road, 1058 feet. You could
see at least 2000 feet from the Haslett Avenue
crossing.

Q. The next point was— A. 80 feet looking
north, we could see the Homdell Road crossing,
1058 feet north from the Haslett Avenue cross-
ing. The next point at 100 feet. I could see to a
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point 224 feet northerly of the Haslett Avenue
Crossing.

Q. What was there interfered with the view
at the 100 feet point? A. There was a house that
interfered with that view, a house which is on the
north side of Haslett Avenue Road, extends back.
Then the furthest point is 133 feet. We could see
109 feet northerly from the ecrossing.

Q. What interfered with your view there? A.
The surroundings, a house, and the canning
factory.

Q. Is that out on the right of way of the rail-
road company? A. No, sir.

Q. An embankment has been spoken of on the
east side of the right of way of the railroad com-
pany, being partly on the railroad company’s
right of-way? A. Yes, sir.

Q. Have you any measurements of that, how
far that is from the crossing? A, No exact meas-
urement except that the top of the bank is prac-
tically the right of way line of the railroad.

Q. Well, indicate just what you mean on the
map please. A. The top of the bank would be
practically in this dash and dot line marked
“right-of-way”’ and would then slope toward the
railroad, getting less as it gets to the railraod.

Q. Going from east to west, having passed the
embankment or the right of way, then to what
extent does the embankment obscure the view
looking north, if any? A. No obstruction.

Q. No obstruction whatever? A. No.

Q. Now, what about looking south? A. There is
no real obst1 uction looking south. The train can
be very easﬂy seen. It i1s not high enough to
obstruct the view of a train approaching.
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George F. Randolph—Direct Examination.

Q. The easterly right of way line is how many
feet from the northbound track? A. From the
northbound track about 40 feet.

Q. And from the southbound track? A. 53 feet.

Q. And you say there is nothing between those
points to interfere with a view looking north and
south? A. No, sir,

Q. At my request did you visit the crossing in
question, on Saturday of last week? A. Yes, sir.

Q. And was that after listening to the testimony
of the two witnesses, Vigna and Di Palma? A.
Yes.

Q. And did you make measurements of the barn
referred to in their testimony? A. I made meas-
urements of the two barns I found in that vieinity.

Q. Whereabout were those barns located? A.
The nearer barn is 500 feet south of the crossing.
That was 134 feet east of the south track and there
1s a barn about 550 feet south of the crossing and
241 feet from the track.

Q. Do the barns in question, of which you have
spoken, appear in the photograph I am showing
you? A. No.

Q. Neither of the barns you have referred to
are shown in Exhibit P-2? A. No.

Q. Are they shown on Exhibit P-3? A. There
(indicating).

Q. You have punched a hole through this, have
you? A. Yes.

Q. That barn which you have indicated on Ex-
hibit P-3 is how far from the crossing? A. 500
feet.

Q. And how far from the southbound track? A.
134 feet.
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Q. Does that barn appear in Exhibit P-6? A.
No, sir.

Q. On Exhibit P-47 A. No, sir.

Q. Will you run these photographs over and
tell us if the barn appears in any of them? A. A
part of the barn is visible in this photograph.

Q. Indicate that by punching a hole through
it. You are punching a hole through the picture
which appears to be marked for identification, Ex-
hibit D2 WS AT es ‘

Q. Does it appear in the picture I am now show-
g you? A. Yes, part of it.

Q. Mark that please. The hole that you have
punctured in the last picture is on Exhibit D-3 for
identification? A. Yes, sir.

Q. Will you please look these pictures over and
tell us if they are all the pictures to which you
have referred to a little while ago having been
taken by Mr. Coleman at the same time you made
your observations? A. Yes, sir, these are the
southerly views and these are the northerly views.

Q. Do they correctly show what they purport
to represent? A. Yes, sir.

Q. Did Mr. Colman aid you or assist you in
making the measurements you cited in regard to
observations? A. Yes, sir.

Mr. Applegate: That is all.
Cross Examination by Sen. Simpson :
| ‘Q- When did you make the observations? A.
March 14, 1925, '

Q,'lfhat was after this accident? A. I don’t
know just when the accident was.
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George F. Randolph—Cross Examination.

Q. The 12th of March. Is there a down-grade
as you approach the crossing from either side?
A. The tracks or the road?

Q. The road, doesn’t the road slope toward the
crossing? A. Yes, sir, there is a slight depression
at the crossing.

Q. On each side or only on one side? A. I be-
lieve it 1s on each side.

Q. Did you measure what the grade was? A.
No, sir.

Q. These banks that show in all these photo-
graphs and which have been testified to, as I un-
derstand it, as being on the right of way, did vou
measure those banks when you made your observa-
tions? A. Yes, sir, the height of them?

Q. Yes. A. No, sir.

Q. Why didn’t you get the height of the bank
if you wanted to show that the bank did not inter-
fere with the view? A. Because they were not
high enough.

Q. Well, they were part of what you observed?
A. I didn’t consider them high enough to make it
necessary to take an elevation of them.

Q. So that you do not know how high those
banks are? A. I know approximately how high.
Q. You did not measure them? A. No, sir.

Q. Well, what do you approximate them to be
without measuring them? A. From observation.

Q. Well, T mean what is your approximation of
how high they are? A. The bank on the easterly
side of the track about five foot high. I am speak-
1mg now from the track alongside.

Q. That is, from the rail you mean? A. Yes,
SiT.
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Q. Well now, how high is it from the ground
itself? A. At that point possibly three feet.

Q. You said five feet before; what do you mean
by five feet? A. Five feet above the track eleva-
tion. Three feet above the road elevation at that
point.

Q. When you say road you mean the country
road; you do not mean the railroad? A. No, sir;
when T say road T mean the approaching road at
the Haslett Avenue crossing.

Q. Are the banks the same size on the east and
the west side of the crossing? A. No, sir.

Q. Where are they higher, on which side? A.
On the west side.

Q. How much higher are they on the west side?
A. Possibly twice as high.

Q. Do you know how long they have been there?

A. No, sir.

Q. How long have you been connected with the
railroad? A. T am not connected with the rail-
road.

Q. What is your business? A. Qivil engineer.

Q. How long have you done work for the rail-
road? A. Three years.

Q. You are familiar with this crossing? A. I
only have been there to make this survey.

Q. Now this canning factory, is that on the east

side of the crossing? A. The east side of the
tracks, yes, sir.

: Q. And as far as the country road is concerned,
18 it on the north side of the country road or the
south side? A. The actual north point at this
place is confusing, but referring to the northbound

track, it is on the north side of the Haslett Ave-
nue crossing.
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~ George F. Randolph—Cross Examination.

Q. That is, on the north side referring to the
northbound tracks? A. Yes, sir.

Q. And on the same side of the county road as
the flagman’s shanty? A. No, sir.

Q. Wouldn’t the flagman’s shanty interfere
with you as you approached the railroad, so far
as view is concerned? A. If you stood directly
back of it it would, yes.

Q. I mean, without stopping, as you passed back
of it, your view is cut off from the tracks, isn’t
it? A. Momentarily, to a certain point.

Q. T mean, if you had stopped in the middle of
the shanty, then of course you could not see
through the shanty and to that extent your view
would be interfered with? A. Yes, sir.

Q. How near is this shanty to the nearest, the
northeast rail? A. 24 feet.

Q. Is it on top of the bank? A. No, sir.

Q. Here is a photograph marked EXhlblt P-4,
1s this little building here the shanty? A. Yes
sir.

Q. That is on the other side from the canning
factory, isn’t it? A. Yes, sir.

Q. How close to the northbound rail is this
shanty? A. 24 feet.

Q. And how wide is it as you pass it, the length
of it? A. Tt is about five feet.

Q. So that for five feet your view would be ob-
scured by that? A. Yes, sir.

Q. This bank which is also on Exhibit P- 4, how
close is the edge of that bank where the road cuts
into it, to the north rail? A. I don’t quite follow
your question.

Q. T mean a man coming down the road has to
pass that bank at some point to clear it? A. Yes.
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Q. Now when he clears it, he actually clears that
bank, how near ig he to the néarest, the north rail?
A. About 40 feet.

Q. And the right of way is about 41 feet back
from the nearest, the north rail? A. Yes, sir.

Q. Now these photographs Mr. Applegate had,
you were there when they were taken, you say?
A. Yes 'sir

Q. And they correctly represent the conditions
there? A. Yes, sir.

Q. Is it a straightaway track there? A. Yes,
sir.

Q. No curves in it? A. No.

Q. For what distance is it straightaway, north
and south? A. As far as the eye can see.

Q. Do you know how far back the canning fac-
tory is from the easterly line of the right of way?
A. No, sir. T can give you that by scale.

Q. Will you give it to me? A. On the easterly
side of the right of way?

Q. Yes. A. The building proper?

Q. Yes. A. 29 feet.

Q. When did you measure these barns? A. Sat-
urday morning.

Q. And how near is the nearest one to the cross-
ing? A. 500 feet.

Q. Did you measure the nearest edge of the barn
or the furthest edge? A. The nearest edge, to
the center line of the crossing.

Q. It is about 500 feet? A. Yes, sir.

Q. And how far is it from the rails? A. 134
feet from the southbound track.

Q. Well then there was another barn there,
Wasn’t there? A. Another barn back of that, over-
lapping that barn.
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George F. Randolph—Re-dwrect Examination.

Q. What time of day did you make these ob-
servations? A. From ten to eleven A. M.

Q. You do not know what time the sun set that
day, do you? A. No, sir.

Sen. Simpson: That is all.
Re-direct Kxamination by Mr. Applegate:

Q. This picture which I now show you, what
does that indicate? A. That is a view taken from
the center of the road on the easterly side of the
tracks looking toward the west.

Q. That is from east to west? A. Yes, sir.

Q. And that was taken on the same day the
others were taken? A. Yes, sir.

Q. The residence shown beyond the shanty is
a private residence, is it not? A. Yes, sir.

Q. The embankments shown on the picture, are
those on the westerly side of the tracks? A. Yes,
sir.

Mr. Applegate: I offer these pictures in
evidence.

(Marked Exhibits D-6, D-7, D-8, D-9,
D-10, D-11, D-12, D-13 and D-14 in evi-
dence.)

Q. I show you Exhibit P-2, which shows an au-
tomobile in the foreground and shows the shanty
and so forth; in which direction is that automobile
pointed? A. In an easterly direction.

Q. Is that on the west side of the tracks? A.
Yes, sir.

Q. Now I ask you if you located the whistle
board? Can you tell us where the whistle board
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is located in relation to the crossing? A. I did
locate that.

Q. How far from the crossing, north and south?
They are not shown on the map? A. No, sir. It
is beyond the limits of the map. There is a whistle
board for the southbound track 1470 feet north
of the center line of the Haslett Avenue crossing
and there is a whistle board for the northside
track which is about 3400 feet south of the Has-
lett Avenue crossing.

Mr. Applegate: That is all.
Re-cross Examination by Sen. Simpson :

Q. This embankment that runs from the shanty,
how far down the tracks does that run, do you
know? A. I do not know.

Q. Well, is it the same distance away from the
rail all the way down, or does it get nearer the
rail as it goes down? A. It does not get any
nearer.

Q. You do not know if it gets any further away?
A. T think the bank lessens as it get further away
in this case.

Q. You mean it gradually goes down? A. Yes,
sir.

Q. This picture, Exhibit P-3, this automobile
was going east or west? A. The automobile was
going west,

Q. Coming from the easterly side? A. Yes, sir.

Sen. Simpson: That is all.
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Andrew R. Coleman—Direct Examination.

ANDREW R. COLEMAN, sworn, for the de-
fendants.

Direct Examination by Mr. Applegate:

Q. You are the gentleman to whom Mr. Ran-
dolph referred as having taken the photographs
in question, are you? A. Yes, sir.

Q. The photographs were taken when? A. The
14th of March, 1925.

Q. Did you play any part in helping Mr. Ran-
dolph make observations there? A. Yes.

Q. What did you do? A. I made the photo-
graphs and took observations of the distances
north and south.

Q. Now, what observation did you make there
and with what result? A. Well, at 30 feet east
of the northbound track—

Q. Looking what way? A. Looking south, you
can see 2,000 feet.

Q. When you say you can see 2,000 feet, is there
anything to interfere with the view or is it a clear
view? A. A clear view, yes.

Q. All right, go ahead now, please. A. North
to Homedell Road.

Q. Give us your observation first, A. 2,000 feet.

Q. What is the next point? A. Then at 50 feet
you can see south a clear view.

Q. How far? A. Well, at least 2,000 feet.

Q. Have you got that there? A. Yes, sir.

Q. From the results of your observation? A.
Yes, sir.

Q. What 1s the next point? A. At 80 feet you
can see south clearly.

Q. How far? A. About the same, 2000 feet.

15
Andrew R. Coleman—Cross Examination.

Q. What is the next point? A. At 100 feet.you
can see south clearly 755 feet.

Q. Now, is that all the observation you took at
those points looking south? A. 133 feet, looking
south.

Q. What about looking north. A. At 30 feet you
could see north to Homedell Road.

Q. How far is that? The jury does not know
where the Homedell Road is. A. Just above the
depot there, I think it is 1400 feet.

Q. And what was your next point? A. At 50
feet we could see north to the same point clearly.

Q. What was your next point? A. At 80 feet
you could see north to the same point clearly.

Q. Yes. A. And at 100 feet, about 224 feet.

Q. What interfered there with the view? A.
There is a little house.

Q. Now, Mr, Coleman, having approached that
crossing going from east to west and having got-
ten within 30 or 40 feet, between 30 and 40 feet
of the northbound track, was there anything there
in the nature of an obstruction in the way of an
embankment or anything else to interfere with
your view looking north and south? A. No, sir.

Mr. Applegate: That is all. |
Cross Examination by Sen. Simpson:
Q. What do you call this county road that

crosses the railroad? A. Where the accident took
place?

Q. Yes, where you were taking the measure-
ments? A, I am not sure.

Q. Well, whatever it was, does it curve as it
approaches the railroad tracks? A. Yes.
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Albert Hardy—Direct Examination.

Q. The county road curves, does it? A. Yes.

Q. How much of a curve has it as it approaches
the railroad tracks? A. Not much of a curve.

Q. Did you measure these embankments which
seem to be on the east side of this crossing, at all?
A. No.

Q. You made the pictures and took these obser-
vations? A. Yes, sir.

Q. What time of the day did you take them?
A. Well, near the middle of the day.

Q. You remember that? A. I have forgotten
whether it was just before noon or after noon.

Q. It was a clear day? A. Yes, sir.

Q. The sun was shining? A. A clear day.

Q. And you did not make any observations
shortly before sunset around the 12th of March
to find out what the light was there and whether
you could see as clearly as you did at 11 o’clock
in the day? A. No.

Sen. Simpson: That is all.

ALBERT HARDY, sworn on behalf of the
defense. ‘

Direct Examination by Mr. Applegate:

Q. Mr. Hardy, what is your profession? A.
Locomotive engineer.

Q. On the 12th day of March, were you run-
ning a Pennsylvania train on the New York and
Long Branch Railroad? A. Yes, sir.

Q. What train was that? A. Train 7:35.
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Q. And bound in which direction? A. South,
what we call west.
Q. That is the Pennsylvania express? A, Yes,
sir.,
The Court: From where to where?
The Witness: From Manhattan Trans-
fer I pick it up and take it to Point Pleasant.

Q. What was your first stop after leaving New
York? A. Red Bank.

Q. On the day in question your train was in
an accident, was it? A. Yes, sir.

Q. Just describe this accident, to the best of
your recollection—in the first place how fast were
you going? A. About 50 or 55 miles an hour.

Q. Did you have a clear track? A. Yes, sir.

Q. Go ahead. A. The first thing I knew about
it, the fireman hollered and jumped up and I heard
the crash.

Q. You were going toward Long Branch? A.
Yes, sir.

Q. And on the southbound track? A. Yes, sir.

Q. And as an engineer were you on the right
hand side of the cab? A. I was on the right side.

Q. That would be the east side? A. The east
side.

'Q. The automobile was coming from the east
side? A. The east side.

Q. So that you did not see it? A.I didn’t see it.

Q. You heard the fireman holler? A. Yes, sir.

Q. What did you do then? A. I immediately
applied the emergency brakes.

Q. And how far were you from the truck when

10

20

30

you first applied the brakes? A. I was practically 40

right at the crossing.



10

20

30

41)

78
Albert Hardy—Direct Examination.

Q. Now, before you approached that crossing,
at that time, were there any signals given from
your locomotive? A. Yes.

Q. What were they? A. Two long and two
short whistles.

Q. Who gave them? A. Myself.

Q. And whereabouts did you give them? A. I

started the whistle at the whistle board and con-
tinued to give them until T had passed the station
at Haslett; I was practically at the freight station
when I stopped giving the last whistle.

Q. Will you describe please what sort of a
whistle you gave. When you say you gave two
long and two short whistles, what do you mean
by that? A. This (indicating) would be two long;
that will be one short and that will be one short.

Q. Two long and two short? A. The long
whistle lasts about three to three and one-half
seconds and the two short ones run a little over
two seconds.

Q. That would be eleven seconds altogether you
were giving signals? A. Between ten and eleven
seconds.

Q. What other signals, if any, were given by
your locomotive? A, As soon as the crash came,
I pulled the whistle again one long continuous
whistle and I continued to pull the whistle until
we had stopped.

Q. That is, after the accident? A. Yes, that
was after the accident and the fireman was ring-
ing the bell from the time I blew the whistle until
the crash came and he still was pulling the bell
when he jumped up and hollered ‘“whoa.”’

Q. Is the bell operated by a cord or is it an
automatic bell? A. Operated by a cord.

79,

Albert Hardy—Direct Examination.

Q. When you say he was ringing the bell, how
do you know? Did you see him? A. I could see
him pull the rope.

Q. You could see him and hear him? A. Yes,
SIT,

Q. Now, it was your train that struck the auto-
mobile, was it? A. Yes, sir.

Q. And how far below the crossing did your
train stop after the accident? A. I judge a little
more than the length of the train; I forget how
many cars we had that day.

Q. Eight or nine at least I suppose? A. My rear
car was just over the crossing a little ways.

Q. About how far would you say? A. I don’t
know; I didn’t go back to see.

Q. Did your train back up? A. Yes, sir.

Q. When your train stopped after you applied
your brakes and before you backed up, about how
far was your rear car from the crossing? A. When
we backed up?

Q. Before you backed up. A. I could not say,
I didn’t go back to see,

The Court: Where was your engine?
The Witness: About ten cars or so from
the crossing.

Q. Did you see another train almost immedi-
ately after the accident, approaching you? A.
Yes, sir.
0 Q. That was on the northbound track? A. Yes,
sir,
g Q. And that was a Pennsylvania train also? A.
Yes, sir.

Q. And did you observe what happened as this
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train came along? A. No, sir. I knew there was

- a wreck there; I kept blowing the whistle continu-
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man because he was passing me at the time.

Q. What other man? A. Train number 726.

Q. The engineer? A. Yes, sir, and 1 was try-
ing to draw his attention to the wreck on the
tracks because we had no chance to do any flag-
ging. We had not stopped yet when he went by
my engine.

Q. And was the whistle blowing when his train
went by? A. Yes, sir.

Q. You did not see where his train struck the
wreck? A. No, sir.

Mr. Applegate: That is all.
Cross Examination by Sen. Simpson:

Q. When you say 50 miles an hour, that is an
estimate, is it, or is it exact? A, That is an
estimate.

Q. You might have been going faster than that?
A. Not at that point.

Q. Why not at that point?
running on time.

Q. You mean you were not behind time? A.
No, sir.

Q. Where was the last place you had stopped
before you had struck this automobile? A. I do
not remember.

Q. What side of the.engine were you on, the
right side or the left side? A. The right side of
the engine, the west side.

A. The train was
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Q. Were you nearest to the east side of the
crossing or was the fireman nearest to the east
side of the erossing? A. The fireman.

Q. And you knew nothing about this accident
until the crash, did you? A. No, sir.

Q. Now you say you started whistling at the
whistle board and you stopped at the freight
house. How far is the freight house from the
crossing? A. I could not exactly tell you, but
somewhere around about eleven or twelve hun-
dred feet.

Q. From the crossing? A. No, from the whistle
board,

Q. I am not talking about the whistle board, I
am asking you how far is the freight house from
the crossing? A. I don’t know.

Q. But the freight house is the place where you
stopped whistling, is it? A. Between the freight
house and the depot.

Q. When you said before you stopped whistling
at the freight house, was that exact or not? A.
Between the passenger station and the freight
house. 3
,Q' That is where you stopped whistling? A.
leg; they are both together there.

Q. How far are they from the crossing? A. I

cannot tell you.

Q. South or north of the crossing? A. North.

Q. Were you going north or south? A. South.

Q. Uow far did you have to go after you passed
the freight house before you heard this crash? A.
I ('ouldr not tell you this distance.

Q-l’lOW long have you been running on this
road? A. For the past 20 years,
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Albert Hardy—Cross Examination.

Q. Yet you cannot say how far the freight house
is from the crossing? A. I never measured it.

Q. Don’t you know whether it is one mile, two
miles or how far? A. I could not tell you.

Q. Although you have passed there every day
for 20 years? A. I never measured it in the 20
years.

Q. You have never formed an estimate, whether
it 1s 100 feet, or 500 feet or a mile? A. Yes, sir.

Q. How long a period of time elapsed from the
time when you first blew the whistle until this
crash? A. I could not tell you exactly. From the
time I stopped blowing the whistle probably about
two seconds,

- Q. Isaid, from the time you started blowing the
whistle until this crash what time elapsed? A.
About 13 or 14 seconds.

Q. From the first blast until the crash? A. Yes,
Sir.

Q. When you brought your train to a stop, did
you get off the train? A. I got off my engine,

Q. What did you do when you got off? A.
Walked around to see what damage was done to
the engine. '

Q. That is the first thing you did. Did you see
how badly the engine was hurt? A. That is the
first thing I did.

Q. And after you looked over the engine, what
did you do? A. I stayed right there.

Q. Did you see this man that had been killed?
A. No, sir.

Q. Did you see the automobile? A. No, sir.

Q. It wasn’t on your engine? A. No, sir.

Q. Well, did you see the automobile at any time?
At No, sir.
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Albert Hardy—Cross Examination.

Q. All you know is your firemen jumped up
and there was a ecrash? A. That is all.

Q. What made you put on the emergency
brake, was it the crash? A, The man hollering
stop.

Q. And you had a clear view ahead of you,
didn’t you—it was straight-away there? A. Yes,
sir.

Q. Was it dark at that time of night? A, Well,
it was not daylight and it was not dark.

Q. Was it getting dark? A. Yes, you could see
probably half a mile or a mile away.

Q. It was dusk, was it? A. Dusk.

Q. Did you have your headlight lighted? A.
Yes, sir.

Q. Where did you light it? A. I could not say
now.,

Q. You cannot remember? A. No, sir.

Q. Was that your business or the fireman’s busi-
ness? A. My business.

Q. So that you know nothing at all about this
accident except that 13 seconds after you started
the whistle for this crossing you heard a crash
and you knew there was something wrong and
you put on your emergency? A. I did.

Q. Now, it was your business, of course, to
?I(mk out for the train, wasn’t it—I mean you had
to take care of what was ahead of you and to see
that you were running all right? A. Yes, sir.

Q And you were managing the engine? A. Yes.

Q. If you had to look out ahead of you, had to
control the engine, had to whistle for the cross-
g, what opportunity did that give you to listen
for a bell? A. That is my business to see that the
fireman ig ringing the bell,

10

20

4()




10

20

30!

84
Albert S. Terhune—Direct Examination.

Q. How many crossings did you pass before the
accident on this trip? A. At this point?

Q. From the time you left Manhattan Transfer?
A. 1 could not say, I didn’t count them.

Q. You do not know how many? A. No, sir.

Q. But you are quite sure that the bell was rung
for each crossing? A. Yes, sir.

Q. And that is the reason you say it was ring-
ing, because you knew it must be rung? A. I knew
it was.

Q. It was not an automatic bell? A. No, sir.

Q. The bell was rung by a man pulling it? A.
It was a cord bell.

Q. Which side of the engine was the whistle
board on? A. The right side.

Q. Your side? A. My side.

Q. The whistle board was on the west side? A.
The whistle board is on the west side of the track,
on the right side of the engine.

Sen. Simpson: That is all.

ALBERT S, TERHUNE, sworn on behalf of the
defendants.

Direct Examination by Mr, Applegate:

Q. You are in the employ of the Pennsylvania
Railroad? A. Yes, sir.

Q. And have been for how long? A. 15 years.

Q. On March 12, 1925, what was your occupa-
tion? A. Locomotive fireman on train number

491 735,
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Albert S. Terhune—Direct Exzamination.

Q. And your engineer was Hardy? A. Yes, sir.

Q. The man that just left the witness stand?
A. Yes, sir,

Q. You were in an accident that day? A. Yes,
SIT.

Q. About what time of day was it? A. Shortly
after six P. DML

Q. Was it a clear day or a stormy day? A.
Clear.

Q. Light or dark? A. Light.

Q. Describe the accident, please, as you saw it
—vyou were sitting on the east side of the locomo-
tive? A. On the east side,

Q. That is the left side going south? A, Yes,
sir.  Shortly before crossing this erossing, the en-
gine blew a warning whistle and—

Q. What do you mean by a warning whistle?
A. The steam whistle.

Q. What kind of a whistle did he blow, more
than one? A. He blew four times; two long and
two short. :

Q. Is that the usual statutory crossing signal?
A. Yes, sir. T was ringing the bell.

Q. Where did you start to ring the bell? A.
Before crossing the previous crossing.

Q. How far is that from the crossing where the
accident happened? A. T could not say just how
far, but perhaps one thousand feet or so.

Q. Where was it in relation to the whistle board?
A ORI perhaps 1500 feet from the whistle
board.

Q. And you started to ring the bell at what
pomnt? A. About the whistle board, before we
came to the station.
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Albert S. Terhune—Direct Examination.

Q. And did you ring it continuously or not?
A. Continuously, yes.

Q. Was it ringing at the time of the accident?
A. Yes, sir.

Q. Now, did you see the automobile approach-
ing the crossing? A, Yes, sir.

Q. And how long before it was struck? A. Oh,
perhaps two seconds.

Q. Go ahead and tell us just what happened.
A. T was ringing the bell and as we approached
the erossing this automobile came out from back

of this house and hit the side of our locomotive. -

Q. You say came out from back of this house—
what house do you mean? Can you see it in any
of these photographs? Just look them over
hastily. A. This one.

Q. You are pointing to the house shown on
Exhibit D-13, aren’t you? A. Yes, sir.

Q. The house with a window and door in the
front? A. Yes, sir.

Q. All right, go ahead. A. This Ford truck
came out from back of this house and ran into
the side of our engine and I just about as the
crash came, hollered to the engineer.

Q. You say the truck ran into the side of your
engine? A. Yes.

Q. What do you mean by that? A. He ran into
the head of the engine, toward the front on the
side about the bottom of the cylinder and T was
ringing the bell and T hollered to the engineer and
Jumped up out of the way and he applied the
emergency,

Q. You say you jumped out of the way? A.
Yes, so as not to get hit by any of the debris.

Q. It struck right under your seat then, did
it? A. No, just ahead of the cab.
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Albert S. Terhune—Direct Examination.

The Court: Then you mean to say that
the truck struck your engine instead of your
striking the truck?

The Witness: The truck struck our en-
gine on the side. We did not hit the truck
at all.

Q. And you say you hollered? A. I hollered
to the engineer, yes, and he applied the emergency.

Q. Did you holler to the engineer when you
first saw the truck or when the truck struck you
or when did you holler? A, Well, just about as
the crash came. '

Q. It almost all happened together, did it? A.
Traveling at a high rate of speed, it all happened
at one time.

Q. And the engineer applied the brakes? A.
Immediately, yes.

Q. And the train stopped how far from the
crossing? A. About a carlength, I should judge,
from the last car.

Q. And your engine was— A. We had seven
cars, that would make about eight cars and the
engine would be nine from the crossing.

Mr. Applegate: That is all.
Cross Examination by Sen. Simpson:

- Q. What time did this accident happen? A.
Shortly after 6 P. M. '

Q. About what time? A. Well, I should judge
about 6:12 or 10 minutes after 6.

Q. You say it was perfectly light? A. It was
very clear, yes,
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Albert S. Terhune—Cross Examwnation.

Q. You know the sun sets at 6:02 on that day?
A. Yes, but it was very clear.

Q. Very clear at 6:10? A. Yes, sir.

Q. What was the last station you stopped at?
A. Newark.

Q. You had not stopped between Newark and
this accident? A. No.

Q. What was the station you were going to stop
at? A. Red Bank.

Q. What time would you get there? A. About
6:22.

Q. How far is Red Bank from the place of the
accident? A. About seven miles.

Q. And you were on time, were you?
Sir.

Q. Would it take you 12 minutes to go those
seven miles? A, No.

Q. How fast do you think you were going at
the time of the accident? A. Around 50 miles an
hour.

Q. Around 50 miles an hour? A. Yes, sir.

Q. You did not know anything until you saw
this automobile come from behind this house, is
that right? A. That is the first I saw of it.

Q. At that time how far away was it from the
nearest—I withdraw the question. Was the track
that you were on the nearest to the side the auto-
mobile came from? A. No, the furthest.

Q. You were on the south track? A. Yes, sir.

Q. Then when he came from behind the house,
how far was he from your track? A. I don’t
know exactly the distance there, but T should judge
around 100 feet.

Q. Do you know how far the house is from the
northbound track, the nearest rail of the north-
bound track? A. No, sir, I do not.

A. Yes,

5
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Albert 8. Terhune—Cross Examination.

Q. But you saw him come from behind this
house? A. Yes, sir.

(. And you were then on the crossing, weren’t
you? A. No, sir.

(). How near were you to the crossing? A. We
were halfway between the two crossings.

(). Well how near were you to the crossing?
A. Oh, a couple of hundred feet, say 300 feet.

- Q. You were 300 feet away? A. Yes, sir.

(. And in that 300 feet he went how far? A1
don’t know.

Q. Well, how far would he have to go to run
into your engine? A. Well, from the house to
that track I should judge is about 100 feet.

Q. So that he went 100 feet while you were
ooing 700 feet and you were going 50 miles an
hour? A. About that, yes, sir.

Q. What part of your engine do you say this
man hit? A. He hit the cylinder on the side of
the engine.

Q. How far back? Back of the cylinder? A.
Maybe four or five feet.

Q. Did you see whether your engine threw him
over in front of the other train? A. The engine
did not throw him over; the front of our engine
did not throw him over.

Q. Well, he was thrown away from your train
—what happened? A. T don’t know.

Q. According to you then he simply ran into
your train and backed away from your train? A.
I didn’t see him back away.

Q. Your train did not do anything to him, ac-
cording to you? A. I don’t know what damage
was done by our train.
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Albert S. Terhune—Cross Examination.

Q. Well, you saw the whole thing; you saw this

car run into your train? A. Yes, sir.

Q. What happened after that? A. We had gone
by, by that time. .

Q. Gone by where? A. The crossing.

Q. You had not dragged him with you, had you?
A. No, sir.

Q. Well, what happened to the automobile? It
was right under your eyes and you saw it run
into your train. What happened to it? A. We
passed it at 50 miles an hour; you cannot see what
happened.

Q. You do not know what happened to this au-
tomobile? A. No.

Q. All you saw, according to you, is that he
came and ran into your train? A. That is all.

Q. How far is this freight house from the cross-
ing, do you know? A. I don’t know.

Q. Do you know the freight house? A. Yes.

(). Had you passed the station and the freight
house before you reached this crossing? A. Yes,
the station and the freight house are together.

Q. You had passed it? A. Yes, sir.

Q. How far back were they when you got to
the crossing? A. I don’t know.

Q. How long did it take you to get from the
freight house to the crossing? A. A second or
two.

Q. And you were ringing this bell by hand? A.
Yes, sir.

Q. Did you have to ring it by hand all the way
from Jersey City? A. You do not ring it con-
tinuously.

Q. Well, whenever you come to a crossing you
have to ring it by hand? A. Yes, sir.

s

Albert S. Terhune—Cross Examination.

Q. What else did you have to do on this loco-
motive beside ring the bell by hand? A. Keep the
steam pressure up, that is about all.

Q. And you have to fire the engine? A. Yes,
sir.

Q. And you have to get coal from the tender
behind? A. Yes.

Q. Who rang the bell while you were putting
«foal on the fire? A. I don’t fire at railroad cross-
ings.

Q. Did anybody ring the bell while you were
firing? A. Nobody rings the bell only myself.

. Q. Well, then, when you were firing nobody was
ringing the bell? A. No, but that was between
Crossings.

Q. I.didn’t ask you whether it was or not; I
am ask}ng you the simple question, was there any-
body ringing the bell while you were firing? A.
No, sir.

Q..Well, how often did you fire this engine from
the time you left Manhattan Transfer? A.Idon’t
know that,

Q. Well, how much coal did you use? A. Per-
haps a quarter of a ton.

;s Q. A quarter of a ton from Manhattan Trans-
ter? A. Yes, sir.

Q. And you don’t know how many times you put
1‘F on the fire, do you? A. Maybe ten or twelve
times.

Q. Now, did you see who was driving this au-
tomobile? A. No, sir. '

Q.Did you see what kind of an automobile it
was? A. A Ford truck.

Q. Well, after you had stopped did you get out
of the engine? A. Yes, sir.
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Albert S. Terhune—Cross Eacamiqmtion.

Q. Did you see this Ford truck or did you see
the bodies of the men? A. T did, yes.

Q. Where was the Ford truck when you saw
it? A. I didn’t see it.

Q). You did not see it? A. No, sir.

Q. Did you see the men!? ASUY e niT

Q. Where did you see the men? A. One lying
alongside of the track and the other in the center
of the northbound.

Q. The other track? A. Yes, sir.

Q. And the center of the northbound? A. Yes,
sir.

Q. Where was the northbound train? A. Just on
the opposite side of the crossing.

Q. It had cleared the crossing? A. Yes, sir.

Q. And do you remember whether or not your
trains passed each other at the crossing or had
you cleared the crossing before the northbound
train reached the crossing? A. We cleared the
crossing.

Q. Before he reached it? A. Yes, SiT.

Q. Where were you with reference to this
crossing when you saw the northbound train ap-
proaching? A. On the left side, just on the other
side of the crossing, the far side of the crossing.

Q. You were about to reach the crossing? A.
No, we were past the crossing.

Q. You were past the crossing before you saw
the northbound train? A. Yes, sir.

Q. And how far away was he from you? A. Oh,
quite a distance down.

Q. Well, where did.you see him is what I am
trying to find out? A. I don’t know the name of

the place.
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Albert 8. Terhune—Re-direct Examination.

Q. Well, where was your train when you saw
ﬂlo northbound train? A. Just before we got to
Haslett station.

Q. Before you got to the Haslett station? A,
Yes, sir.

0 Q. And where was he then, how near the cross-
mg was he? A. About three miles down the track.

_Q. You saw him before you saw this automo-
bile? A. Oh, yes.

Q. Now, there were no lights at that crossing,
were there? A. No lights?

Q. No automatic lights at the crossing? A. I
don’t think so.

. Q. Well, there are crossings where they have
lights that flash up and down as a train ap-
proaches? A. Yes, sir.

. Q. But there were no such lights on this cross-
mg? A. I don’t think so. -

Sen. Simpson: That is all.
Re-direct examination by Mr. Applegate:
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