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BY THE C01IlW.ISSIONER: 

On June 16th, 1937, appellant perfected this appeal from 
an o.lleged denial on June 7th, 1937, of a pl.enary retail con­
sumption license. The appeal concerns an application filed on 
June 4, 1937, for the balance of the fiscal year which ended June 
30, 1937, and affects premises known as the Allenhurst Inn at the 
corner of Norwood, Allen and Corlies Avenues, Allenhurst. The 
appeal came on for hearing on June 28, on which date the appeal 
was partially heard and continued to July 1 when the hearing was 
completed. 

It was .stipulated. on June 28 that the .:hearing should be 
completed and decision rendered herein despite the fact that 
prior to completion of hearing and final decision, the fiscal 
year for which the license was sought would have expired on June 
30th. 

The facts are briefly as follows: On June 4, appellant 
filed his application with the Borough Clerko At respondent's 
meeting, held on the evening of June 7, the Borough Clerk an­
nounced, in the presence of appellant, the members of the Board 
of Commissioners and the Borough Counsel.9 that she had returned 
appellant's application to him by mail earlier on the same day. 

·Appellant's attorney was not present at the time said announcement 
was made. Thereafter appellant's attorney returned, and the Board 
of Commissioners went into an executive session at which he was 
present, which session lasted nearly two hours o When the Board 
of Commissioners reconvened in regular session, appellant's at­
torney requested that some record be made of the conclusions 
reached at the executive session. Acting on advice of the Borough 
Counsel, the members of the Board declined to make a record of 
their conclusions, but caused the following entry to be made in 
the minutes of said meeting: 
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"Mr. Lester C. Leonard, as Attorney for the Morris 
County Savings Bank, inquired as to what disposi­
tion had been made of the application of LeRoy 
Duffield for a Plenary Retail Consumption license 
and he was inf armed that the application, together 
with the check, h~d been returned to Mr. Duffield 
by mail o ti 

The application and all lJapers portnining thereto were received 
through· the mail on the f ollmving day by the appellant. 

On December 11, 1933, thf; Board of Commissioners of the 
Bor6ugh of Allenhurst adopted a resolution fixing a fee for 
plenary retail distribution licenses, but failing to fix a fee 
for ~1lenary retail consumption licenses. On February 5, 1934, 
it amended said resolution by providing for the issuance of one 
plenary retnil c0nsUJnption license and fixing a fee therefor. 
On July 1, 1934, respondent issued a plenary retail consrn11ption 
license to Leo V. Quinlan, for Allenhurst Inn, which license 
ex:;::d.red June 30, 1935. An ap~1lica tion by Quinlan to renew his 
license for the fiscal year 1935-1936 was at first refused, and 
snid refusal affirmed on June 26, 1935 in g_,_uinlan vs. Allenhurst, 
Bulletin ~-f81, Item l?. It appears from the records of this Depart­
mGnt, however, tlmt a plenary retail consumption license was· sub­
sc:qu(mtly issued to Quinlan for the same premises on July 30, 1935 
for t:he balnnce of the fiscal year expiring June 30, 1936. The 
Allenhurst Inn has not been licensed since: June 30, 1936. It is 
apparent from the testimony that Quinlan conducted the Inn as a 
night club, and that the noises from the interior and the exterior 
of the premises, especially in the early hours of the morning, were 
very annoying to residents in the vicinity. The Inn is situated 
in .2 residential section of the Borough and is surrounded by many 
fine residences. Appellant represents that he will. conduct an 
entirely different type of business from that cnrried on by the 
former licensee; that. he will conduct a high class restaurant 
business in which the sale of '.llcoholic beverages will be merely 
incidental. 

In view of the ordinance hereinafter mentioned, it is un­
necessary to decide whether or not rE~spondent 's action on June 7th 
was equivalent to a denial of appellant's application so as to af­
ford him a right to appeal or Whether the past history of the 
premises as a licensed establishment 11\ras sufficient to sustain 
respondent's determination ag.'.linst issuance of another consumption 
license, or the weight to be attached to the opinions expressed by 
the Mayor and one of the Commissioners that they 1Nould have no ob­
jection to the issuance of a consumption license for these premises 
if three or four stories were added and the placE; were rm1 as an 
hotel. 

For, it appears that on J1me 2, · 1937, respondent adopted a 
resolution which attempted to enact that no plenary retail con­
sumption licenses should be issued in the Borough. The Clerk 
testified that it was becnuse of the exist8nce of such r~solution 
that she returned appellant's application. I dis2p~1roved this 
resolution on June 11th because such action could, under the 
statute, be taken only by way of an ordinance. On June 21st, the 
following ordinance was introduced at a regular .meeting of the 
Board of Cornm.issioners: 

nBE IT ORDAINED .by the Board of Comriiissioners of the 
Borough of Allenhurst: 
1. That no .plenary reto..il consumption license shall 

be granted within the Borough of Allenhurst. 
2. This ordinance shall take effect imaediately." 
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This ordinance was finally adopted at a meeting of the Board of 
Commissioners held on July 2, 1937. 

Appellant argues that said ordinance does not affect his 
application because it was filed prior to the introduction of the 
ordinance. 

A similar situation occurred in Franklin Stores vs. 
Elizabeth, Bulletin #61, Item 1. In that case, too, the applica­
tion was made and denied before the ordinance was enacted. It 
was there contended by the appellant that such subsequently 
enacted ordinance did not validate denial of the application; 
that such r.n ordinance could not have any retroactive effect; that 
the appeal must be adjudicated on the factual situation as it 
existed at the time of the denial of the application. 

I there ruled: 

"The spirit and not the letter of the law should dominate. 
Sound public policy requires that if a special privilege 
is to be given, the gro.nt must be consonant with such· 
J_Jolicy at the time the grant is made. Whether a license 
should be issued is not a game of legal wits or abstract 
logic, but, rather; a solerilll determination on all the 
concrete facts, whether ~Jresented originally or on appeal, 
whether br not it is proper to issue that license. It 
is not a mere um1:~dre 's decision whether or not sorae 
administratlve official previously made a move out of 
order or erred in technique or did something which by 
strict rules he had no right to do, but rather a final 
adjudication whether ·the license should be issued NOVv. 
••o••••o••o True, the ordinance had not been adopted at 
the time of the donial, but it was in actual, bona fide 
c0nteml"Jlation. The good faith of respondents is demon­
strated by the actual adoption of such ordinance the month 
fQllowing the denial. I find, as fact, that the ~)olicy 
existed at the tine the ap~)lica tion was denied even 
though it was not formally manifested until a later dateo 
The contention of appellant fails, not because the applica­
tion was barred by the ordinance but rather because to 
grant it now would be in defiance of the local policy 
manifested by the ordinance in active, bona fide contem­
plation a..t the tiE1e the application was denied."· 

See also Tenenbaura vs. Salem, Bulletin #109, Iteu l' and 
cnses therein cited. 

. I therefore conclude that the munici;Jal policy exbibi tecl 
by the Allenhurst Ordinance, properly enunciated and in force at 
the time of this decision, is the true criterion on which this 
decision must be based rather than the fnctual situation as it 
existed at the time of the denial of the application. It duly 
accomplishes vvhat the resolution attempted, b~t failec~ u:)on 
tGcbnical grounds. 

The action of respondent is, therefore, o.ffirmed • 

Dated: August 12, 1937 

. .. 

D. FREDERICK .. 13URNETT 
Commissioner 
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~ o APPELLATE DECISIONB - HAGERTY vs o GHANBURY 

WILLIAM HAGERTY, 

Appellant, 

-vs-

TOh'NSHIP COMil/IITTEE OF THE 
TO\TNSHIP OF CRANBURY J 

MlDDJ~ESEX COUNTY, 

Respondento 
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SHEET 4 

ON APPEAL 

CONCLUSIONS 

Frederic lvL P. Pearse;, Esqo, by George Pearse, Es'q,_; Attorney 
for Appellant 

Wilton .Applegate . ., Esqo, Attorney for Respondent 

BY THE COJ.\1MISSIONER: 

This is ati appeal from denial of a renewal of plenary 
retail consumption license for premises located on Old Hightstown 
Road,_ Cranbury Township. 

Respondent contends that its ac~ion was proper, alleging 
that appellant had not conducted his premises in a proper manner. 

For the licensing period 1934-1935 appellant had a 
consumption license for premises on Maplewood A"f1,enue in the Village 
of Cranburyo ~Jhen he sought renewal for those ~remises in 1935, ob­
jections were made by nearby residents because of fights which had 
taken place on the then licensed premisoso Appellant agreed to move 
his present place of busirn;ss about three-quarters of a mile mvay, and 
a license was thereupon granted to him for the licensing period 1935-
1936. His license vms reno"l,rcd for tho fiscal yl:;&r 1936-1937. His 
present application was denied, although no written objections were 
filed prior to its consideration, as a result of independent investiga­
tion by respondento 

It appears that appellant caters principally to colored 
trade o There arc about two hundred permanent colored residents •Jf the 
Township vvho, apparently, give no trouble at all. During the p8riod 
frcm1 July to October in each year about four hundred trc:nsi8nt c\Jlored 
persons come from the South to work on farms in the vicinityo There is 
no doubt that they, invt1riably, have given Hagerty trouble; in fact, 
he admits it, _and p~Ltces the blame f.:Jr the disturbances ,Jn those 
transients. r11cro h~vc been ab~ut fifty fights in promises c~nducted 
by appellant since he first :.Jbtained a license. During the pn.st 
fiscal year there have bedn ten arrests in which a fine or imprisonment 
has been imposed as n result of disturbances on aJpcllant's premises. 
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Hagerty himself was C 1)mplainant in four of these cases •. Tovmshi~) 
Committeeman Schnell testified as follows: 

"I cannot recall what datG -- the· latter 11nrt of 
August of last year. I havG et huuse t 1J house 
bakery, and the )lace across Hngertyts called me 
t-J bring hi.m some go,)dS and 1dhile thc:re I heard 
this noise across tho way and looked across and 
I saw different colored ,eople scattering right 
and 10ft, and saw tvv0 come out and .. .me chasing 
the other nnd this fellow in the r·oo.r had a knife 
and wo.s cutting this fellovr 1 s coat-tail, and ran 
in this roadstand and cut the back door. I 
didn't stny to see the outcome. 

ttQ Ravo you ev2r seen any gambling in the ~!lace? 
A On the nremis~s and snw a card game with money 

on the table. 
Q \·~hen was this? 
A Not over two months ogo. 
Q Did y,:;u ever see any crap sho1Jting nr01md the 

place? 
A Yes, this :_JD.St summer vJhen the colored people 

came from the: South. Thc;.t was five ,;r six feet 
fr . .Jm the building its elf on 

It is a?parent that appellant has not been able to control 
his ~)atr.Jns. \Jhile it is true that he requested members of the Tovm­
ship Committee to swear in an officer to protect his place and offered 
to pay the officer, it appears that the members advised him that they 
were afraid the officer might hurt somebody and cause. them trouble. 
'I'he action of the Township Committee in refusing to appoint an officer 
was reasonable. Licensees should be able to control the conduct 
of their privileged business without ·the aid of special officers. 

Appellant argues th2t his license should be renewed 
because, otherwise, colored persons will be unable to obtain alcoho­
lic bcvl~rages in the Tmvnship. This ts denied by respondent's 
witnesses Vlfho contend that Warmsley, to whom a license wns issued 
after appellant~s was denied, can take care of thG needs of respect­
able patrons, regardless of coloro I do not find any evidenco that 
appellant's license 11vas denied bscaus0 of any prejudice on the part 
of rc~spondent against coL)r.ed persons. If that were the real cause, 
I would unhesitatingly ruvcrsc. Cf. Sears RoGbuck & Co. v. Absecon 
and Jones, Bulletin #185, itGm lOo I find, rather, that renewal was 
denied solely because appellant improperly conducted his business. 

The acti\)n ,.::)f re spondcnt is, therof,Jro, affirmed.. 

Dated: August 13, 1937. 

D. FREDERICK BURNETT 
c~)lnmiss3.oner" 
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3. DISCIPLINARY PROCEEDINGS - PUNISHlvIENT - A REVOCATION MAY BE 
MITIGATED INTO A SUSPENSION NOTWITHSTANDING THAT THE TERM 
OF THE LICENSE "WHICH WAS HEVOKED HAS EXPIRED. 

Frederic M. P. Pearse, Jr., Esqo, 
Newark, N. J. 

My dear Mro Pearse: 

August 12, 1937. 

I have before me the Henry A. l\!Iuhlenbrink - Long Branch 
files and find: 

1. His plenary retail consumption license for the 
past year ending June 30, 1937 was revoked by the Board of 
Co~aissioners of the City of Long Branch on April 20, 1937, for 
permitting lewd and immoral perforriiances by female entertainers 
arn.1 the exhibition of lewd and immoral moving pictures on his 
licensed premises in violation of State Rule #5 Concerning 
Conduct of Licensees and the Use of Licensed Premises. By the 
terms of the Control Act, he therGby was barred from receiving 
any license of any kind or class for a period of two years. 

2. Notwithstanding the revocation, Muhlenbrink later 
applied to said Board for a plenary retail consumption license 
for the current fiscal year ending June 30, 1938. His appli­
cation was reported to the Board at their regular meeting on 
June 15th, 1937, at which time an objection from the Women's 
Christian Temperance Union was received and read. The Board 
thereupon set :June 22nd, at 3:00 P. M. as the·date for hearing 
on the application and directed that the applicant and 
objBctors be notified of such hearing. 

3. On Jur_ie 22nd, the hearing was held, all five members 
of the Board b~ing present. The ninutes show that Mayor Evans 
extended an opportunity to all those present desiring to 
be heard; that Rev. Her be rt J. Lane, re pres en ting the Worn.en' s 
Christian Temperance Union, addressed the Board and stated that 
the basis of their objection was the conduct of the applicant 
in past months; that Miss Abby Kennedy, a member of the Union, 
addressed the Board and expressed her objections; ·that Mayor 
Evans stated that the applicant had been punished for the 
violation and, in his opinion, one should not be punished for 
tho rest of his life for one act - that if there is a future 
violation, the Board will deal with it accordingly; that on the 
motion of Commissioner Jones, the r;iotion to grant the license 
was carried unani1:10usly. 

4. Thereafter, a license for the current fiscal year 
was issued to Muhlenbrink and certified to the State Department, 
vvhere, on recording it and checking th~ files, the revocation 
came to light. Accordingly, on July 10th, I directed the Chief 
of Police of 19ng Branch to close down the licensed premises at 
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once and pick up the license on the ground that the revocation 
aforesaid had rendered the licensee ineligible to hold or 
receive any ·other license for a period of two (2) years and 
hence, the local Board of Commis'sioners had no jurisdiction to 
issue any license for the current year. Muhlenbrink has thus been 
closc~d down since July 10th. 

5. On July 20th, a resolution and order W<?-S enacted by 
the local Board, whlch, after rE":.:ci ting their aforesaid resolution 
of April 20, 1937 and declaring that at the time of its passage 
it was the intention of the Board to lmpose only a penalty of 
temporary suspension for the period ending June 30, 1937, and 
that through a misunderstanding and inadvertence the words 
"be revolced" were -used instead of "be suspended'', resolved that 
the resolution of April 20.tfa be amended to read that the 
Muhlenbrink license be suspended, effective from April 22, 1937 
to J1me 30, 193?, inclusive. 

Passing the rec i ta ti ve language without comment, the resolution 
of July 20th purports in its operative clauses to mitigate a 
penalty and, therefore, stands or falls on what it does rather 
than on what it declares. 

If the resolution of July 20, 1937 is valid, then the 
Board of ComrnissionGrs of the City of Long Branch have the power 
to issu· a nt:~w license to Muhlenbrink in respect to the current 
fiscal year. 

There is no GUestion of the existence of the power of a 
license issuing body to mitigate a ~Jenalty previously :imposed. 
I have heretofore ruled in Re Bischoff, Bulletin 53, Item 5: 

"While for the sake of finality of decision and 
affording terminal facilities to repeated litigation, 
no rehearing may be held by a municipal governing 
body or local excise board after it has once 
adjudicated facts, or guilt, or innocence (see 
Re Hendrickson, Bulletin 47, item 10), there 
is nothing to prevent the mitigation of a penalty 
or punishment previously inflicted. It often 
lends to the cause 0f enforcement to remit a part 
of the penalty after the violator has been 
sufficiently punishec.~ and has shovm genuine repen­
tance and convinces the issuing authority by his 
acts as well as his words of his sincere determination 
thenceforth to comply with the law in all respects. 
Of course, ·1r mercy is overplayed it may generate 
disrespect for the law and a belief that penalties 
impo~ed are mere gestures to be remitted after nominal 
punisbmento On the other hand, justice is often 
accomplished by a wtse and kindly mercy to first 
offenders, especially after partial a.tonement.u 

The only question is whether this general power may be 
exerciseC. after the lj_eens e, v;hich it purports to affect, has 
itself expired. 

There is no guide in the Control Act itself and there 
is no precedent so far as I am aware. Analogies based on 
criminal procedure in the Federal and State courts fail be­
cause such procedure is based on respectivG statutes. The 
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question must, therefore, be decided on general principleso 

The objective of revocation or suspension proceedings 
under Section 28 of the Control Act is to e.ff ect and maintain 
discipline - to control licensees in the exercise of their 
privileges by fear of outright revocation of the license or 
temporary suspension thereof. Such punishment is more potent 
in the cause of sound enforcement, so far as licensees are con~ 
cerned, than all the fines in Christendom.. It carries with it 
an uns~oken moral. It teaches an unforgettable lesson. But, 
so may a w~se and kindly mercy if based o~ genuine repentance. 
To forgive is not to forgot. I see no reason why mercy may be 
exercised only during one period but not at a later time - why 
forgiveness must be c~onfined within technical limits. The 
longer the offender has suffered punisb.ment, the greater should 
be his hope of remission. If this penalty had been mitigated 
during the term of the original license, there would have been 
no question of the power to do soo Remission lat~r on, and 
after the offender has suffered just so much longer, seems to 
me all the more in the power 6f the Board. If ineligibility 
can be lifted on June 30th, I see no substantial reason why it 
may not be removed on July 20tho 

Again, the State Rules provide that revocation shall 
not be barred or abate by the expiration of tho license; that 
any license may be suspended or revol·H:d for proper cause not­
withstanding that such cause arose during the term of a prior 
license. It is a poor rule that doe;:m' t work both ways. 

I conclude, thereforG, th3t power exists- in the 
Board of Co~nissioners of the City of :Long Branch to mitigate 
the penalty of revocation inflicted upon Muhlenbrink after the 
term of his liccns~ had expiredo I neither express nor enter­
tain any opinion as to the policy of its exercise f:-Jr that 
question is not before meo 

It follows that the license for the current fiscnl 
year, granted to Muhlenbrink, may be re~tored to him, effective 
immediately. 

Do FREDERICK BURNETT 
Commissioner. 

4o SIGNS - SIGNS SUGGESTIVE OF INTEMPERANCE ARE BARRED - HEREIN 
OF LIGHTHOUSESc 

Mrs. Minerva Dora Wetzlarl 
Asbury P~rk, NQ J. , 

Dear Mrs. Wetzlar: 

August 13, 1937 

Confirming our conference of this rnornlng: You are 
to remove forthwith the sign "Get Lit at the Lighthouse." 

. To be sure~ it is a smart, catchy phrase and does no 
harm if your C1:1stomers disobey it. If, however, I allmved you 
to get away with i.t, then shortly we vrnuld be flooded with · 
signs such ns "Get Soused at Sousa•sH, nstevved at Stuart's", 
or ~'Pie-eyed at the Pianola". Competitors are ever alert to 
~ilch successful idea.s in the effort to outdo, resulting usually 
in ovcrdoo 
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Signs suggestive of intempernnce n.re inconsj_stent with 
better visj_on ond so I r~m glad to h:-:1.ve your wholehearted assur­
ance trw.t the offending sign v.rill be removed forthwith~ 

Your purposed new slogan nMeet l\/Ie At The Lighthouse 0 

is approved. 

Cordially yours, 

Do FHEDERICK BURNETT. 
Commissioner 

5" ELIGIBILITY FOR EMPLOYJvmNT - MORAL TUHPITUDE -- FACTS EXAMINED -
CONCLUSIONS. 

August 12, 1937 

-This is to determine applicant's eligibility for employ­
ment by .::. licc~nseo in this Sto.te. 

Applicant is c:~ppro:.:ehing 23 years of age, :::.nd is 
unmurriedo 

In October :i lD('_;f), c~pplic.-:mt W~cS ·convicted in this 
Sta .. te for manslaughter J r.md wc~s sentencEJC1 to an indefJ.ni te term 
o.t the roformo.tory, where he remairwd for tvm months, being th8n 
rcleasad on parole. · 

The manslaughter arose out of applicant's negligent 
operation of an ~utomobile. On March 17, 1935, at 11 P.M., he 
w~:--..s driving through ff'J.vithorne with two r·rlends on their return 
home from a moviea He vns sneedin~ home\rard to· retire a$ soon 
as possible ir1 preparation f~r ari~ing at 3 o'clock the ~ext morn­
ing for his woik at a wholesale vegetable market. As he nppronch­
ed n cross-ror..d in Ifawthorne, an, automobile issued out of that 
cross-road into the intersectiono This 0.utomotile i!V"o_s b8ing 
driven withmit ani lights save one? he;J.dlj_ght. Applicr:.ntJ not 
seeing the 3Utomobile, crashed into it, c2using the death of 
three of its fi Vi~ OCCUlJants a He himself [~Ild his fellow 
pnssengors were not seriously injuredo 

Applic~::mt vr=~s immediately arr0stGd ~nd convicted in 
traffic court for re~kloss driving. He was also charged in 
crimin2l court with manslaughter, to which ch~rge he pleaded.non 
vult. 

The criminally negligent opsr[_~tion of an &utomobile 
rfjSulting in LHl unintentiorw .. l death, ;,_;.ltb.ough constituting the 
crime of mD.nsJ.c:mghter, is not 2. crime involving moral turpitude 
within the mec:_ni:ng of Seetion 22 of the Control Act.. See 
In re Sc11~,::.n? 1~J---~~9Ja, ? F,:,$;\~p1~10.19t± \~o~J~ .. ~0_9193~); U!_~f?· ex .. 
£~1 .. Mong;J.OVl ·va_,_Kqrl}Utf}J {)[l F. (2d) 885 lvJ.lJo J Na:co 1828); Rs_ 
_Qe .. se #~4-~- Bulletin. l~l6:5J item :f/ .. g:; c['" U. So. ex" rs}". So}.lano v. 
Do ,., 1...- H1 c1upp r-~ 61 (i,"' --,-, M ~T 19·? '."< l -:i fl... t' 8 1i1 ( 9,.~J) i· n10 c.~.i'.;. '? .L <> U • v \ 1~ o LI o ) J."-.; o .L o J • t)'-J / c,. o 0 .:.. o i-J\..i. U v 

( ~ c I\ r;-- l9"r--;,·) P'lJ. r 1 
•• , ,,,.. -.-:i r2d) N""Q (''! .... 7 

,.,. oh<> ~J 00 J _::_=!: .lSZ Vo D-IlilG.Ll, 40 .ti.-\ rbv l,,o~ol-L ·' 
19~/)l~; b_S~_ ex. r:~l • .Allessio v,. R_sy, 42 F~ (r2d) ;217 (C.CoA,. 2, 
1930;0 ' 

The gr ea tc;r crime or- manslaughter not Lwol ving mor.~~ . .L 

turpitude in this instance, a fortiori neith8r does the lesser 
offens.c of reckless driving... FurtherrnoreJ conviction in trD_ffic 
court for violation of the traffic or motor vehicle laws 7 even 
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though involving rc~ckless driving, is not a crime within the 
meGning of Section 82 of the Control Act. Re Hearing #133, 
Bulletin #170, item #7; Re Case #152, Bulletin·#l70~ item #Be 

It is recommended that applicant be declared eligible 
for employment by ~ licenseeo 

Approved~ 

Do Frederick Burnett 
Commissioner 

Nathan Davis 
Attorney 

6. SOLICITORS' PERMITS - MORAL TURPITUDE - FAcr.rs EXAMINED 

CONCLUSIONS 
July 13, 1937 

In re~ Case #66 

Applicant, in obtaining a solicitor's permit for the 
past term, swore th~t he had never been convicted of a crime. 
His fingerprint record disclosed, however, that he had been con­
victed in this State of fornication in 19320 A hearing was 
accordingly held to determine whether his permit should be re­
voked or other action takeno 

In the meanwhile, applicant's permit for 1936-1937 has 
expired, artd his application for renevml is now· on file r.md 
awaiting determination of this proceedingo 

Applicant is 35 years of age, 8 years marr·ied, and has 
one child. 

Applicant and his wife did not weather the earlier 
years of their marriage with success. In 1931, applicnnt left 
his wife, but upon being brought into court in May, 1932, in n 
non-support proceeding, a reconciliation was effected. However, 
not long thereafter applicant nrrr:mged r:. rendezvous with an un­
married woman and lived with her in a hotel room over the Labor 
Day vveekend of 1932. On his return home from this wee.lrnnd, a 
bitter quarrel arose between applicant nnd his wife over the 
use of the family c.:=-t.r o During the course of this quarrel appli­
c.?cnt 1 s escapade was bared, emotJ.ons nrn high, ;;:.nd applicant 
slapped his wife and drove off in the automobile. In the heat 
of anger,. his -vdfe procured. applico.nt 1 s .~trrost on the ground of 
assault and bnttery upon herself and for forn.tcationo 

Only the latter charge was pro.ssed; applicant, pl9 . .ad­
ing ·guilty thereto, vvas sentenced to the County vmrh:house for 
six monthso After ~ppliccnt served 28 dnys at the workhouse, 
his wife obtained a reconsideration of his sentence and 
applicant was nccordingly released and placed on probation for 
six monthso Husbt::i.nd and wife effected a reconciliation and have 
lived together very compatibly since his release. 

Applicant has never run afoul of the criminal lnw on 
any other occasion and his osce.pade at the hotel is ci.pparently 
his only sexual offense. 

The question to .be determined is whether this single 
in~tance of fornicQtion is a crime involving moral turpitude 
within the meaning of Section 22 of the Control Act. 
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Sexual incontinence, whether adultery or fornication, 
was not a crime at common la\1iJ unless attended with an element 
C?f public inde~er.1cy or, lewdness.. Se.~ St~ te,.,.v. Lc:~;h, l~ 1L J .Ii_o 
0 8 Q (SU p • Ct a .L ms 8) J 8 t; at 8 _ _y_.._Q_r.__Qy J lJ. J o 1 • . e.)6 8 ( 8 Up • C L o 18? 5 )) 
3 Whartoni-_Criminal Law (11th edition 1912) po 2234, sec .. 2062, 
and p 0 22f51, sec 0 2086; 1 Amer. J_Qr_is. sec.. 2, 3 and 13 at pp.. . 
681, 683 r1nd 68?;; 74 A.bR. 1361 (ann.); and 71 A.L.R. 190 (anrlo) 
at 204. 

However, adultery o.nd fornic.2tion have been rnr.1de mis­
demeanors under our statutesa 2 c.s!.. p. 1760, seco 47 and p. 
1761, sec" 480 The former crime is subject to fine not excE:;ed­
ing ~)1000, or imprisonment 1Ni th or without hard labor "for a tE~rm 
not oxc eeding three years, or botl-io 2 C. S" . p.. 176 0, sec" LJ:?, 
and p .. 1812, sec~ 218~ The latter crime is subject to fine not 
exceeding $50J or imprisonment not exceeding 6 months, or both .. 

Whether these crimes involve moral turpi tudi:.~ within 
the meaning of Section 22 of the Control Act is ~ troublesome 
questlono See 43 Harv...Q.Lg_ Law Review 113 (note) at 120. · 

The crimes indubitably i.nvol ve irnrnor-:~.li ty; but this 
fact does not characterize them as crimes necessarily involving 
moral turJitudcc As was s2id in Crabb v. Dental Examiners, 235 
p-., -829 K.:::m., 19--) at 830: TYWha tever ·is forbidden by law must 
for the time being be considered as immoral." Yet, it eannot 
be well contended that every crime therefore involves moral 
turpitude .. 

The term "er 1me in vol v:-Lng moral turpitude n iNa s little 
used or known at eommon law. See r±~S Harvard Law Review 113 
(note) at 1180 VJhen used today J proper interpretcttion requires 
that it be considered in the light of the purpose for its_use. 

There .:J.re many authorj_ties which declare th:.1.t, with 
reference to the purpose them before them, the ordinary crimes 
of ndul tery, fornication,. Ltnd sexual incontinc;ncE: necessarily 
J.nvolvE.~ "moral turpi tucl.e." These A.uthori ties, hovrnver, are 
fu.:.~dawmtnlly distinguishable from the present type of cascJ o 

In the law of torts respecting slander, it has bGon 
held that to charge n. person with adultery or fornication in a 
jurisdiction where such has been made a crtme J j_s to charge 
him rvith a "crime involving moral turpitude" and hence is 
slanderous per se. See J oJ;"alemon v o PomerQX, 22 N. ,J. ·L. 271 
(Sup .. Cto 1849) at 2'74; PoJ.lard Vo LV1}1], 91 U. S .. 22f) (18?5); 
and see cases collected in 11 ;LL.Ro 669 (an:n.) at 6?4 .. The 
term is obviously here used, in the sens~ that the crime imputed 
is one vvhich holds the slandered person up to social embarrass­
ment and moral censure, and that to charge a p0::.rson vd th such a 
crime is therefore slanderous per S.Qo 

8 .1L_S •. ~.A. 90J sec .. 136 (e), relating to tlK' immi­
gration lavvsJ provides that aliens vvho hnve been convicted of 
or adrnit having committed a "crime involving moral turpitucten 
shall not be alluwed entry into the country· o It has been de­
clar~d that sexual incontinence, whether strictly fornicntion 
or adult12ry, if made et cri.me ·where committed, falls wJ.thJ.n 
this sectj_on. Sec U. e.. ox o r(3l o Tourney v. Reir.~1Cr J 8 F o Supp. 
~l (SoDo ILY.J 1934}; La~o TiJ.11ng{iast, 38 Fo (2nd) 231 
(CoCoA. 1, 1930); Ex parte Rodriguez, 15 Fo (2nd) 878 (S.D. 
Tex., 1929). It is apparent tlmt the purpose of the term in 
the immigration laws is to prevent entry of aliens undesirabl(J 
with reference (int{::;r alia) to our social .institutions, etc. 
Adultory and fornication obviously fall within the intendm~nt 
of such a purposeo 
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Yet ,judicial determinatlons in e·\rcm the: immigr.!1tlon 
coses dis play o xtreme rGluctD.nce to c onsidcr adultery or forni­
c:-'.tion as a "crime involving moral turpi tudo'' for the purpose 
of the_ i1rLrni~rn !ion lo.ws o S~·;c ~x_.J?Drt~ _ f:Loch~L, 30_F~: (2nd) ~~?,() , 
(;3.D. ~l.18Xo J:-928) ,; Ex 1x:.rtc IsoJoki, 2~~~~ F. J;51 (N .G. Cclo ..1..915); 
U. So exo~rclo Huber v. Sibrny, 178 Fo 144 (~.D. Pao 1910) rovo 
on other grdo 185 Fo 401 (C.C.Ao 3, 1911); and Matter of CnthcGrt, 
10 Misco Dockets, S.Do NoYo 335. 

In Morrj.sq_n v. St,;i,teJ 209 So\-i. '742 (Tezo Crim. 1919), 
the cr:L1ne of e.dul tery was held to be 3. "crj_rne involving morr~l 
turpi tud.e" for. the purpose of a l"'Ule nllowing witnesses who hcive 
been guilty of a "crime involving mor;:.tl tUI':pi tude n to be impeach­
ed thereby. The ter.m us here) used r elo.tes solely to the purpose 
of impeaching vii tnc.:ssos o 

In Grievanct..~ Committee Vo Broder, 152 1-~ o.t 292 (Conno 
1930) J it was he.Lc1 thrtt a lavvyr;r guilty of the crime of :1dul tc-:ry 
has committed a tt crime j_:nvol ving morc~l tur _pi tude" and is thl3re­
fore to be disbarred.. Hero J th~~ purpost.J of thz?. term is to t\how 
that the crime does not nccord with the stando.rds of c.::.n old and 
re:sponsj_blE.~ profession allied to the courts. 

. Ho,v{eV1..::r, the purpose of the· te:rm 1n Section 22 of the 
Control Act is llot to describe crimes which expose a person to 
.sod.al e:mbarrnssmontJ or to protect our g.::ncre.l social structur·J, 
or to ~~llovv for :impeacbmont of vdtnesscs, or to keep inviolate 
the stCLnd;.·_,"rds of ·~- high tin:w-honored profession, but the specific 
purpose; of divorcing from thE) liquor industry tllust; eriminc=i..l 
chctrnctcrs vrho have bri.)ught ur m~.w bring thRt industry in husti1e 
C>Jnflict vd th the ~-mblic g ~i·.Jd" \JhethfJr o. pm··~nn cc·nvictcd :)f 
ndul tery ~n .. f'ornj_co.ti _m fits tnis cleseriptiun depends u~:Jon tlie 
Ltcts" See The Mohawk Restnurnrrt_,_Jnc" Vo Newark, Bulletin t~H~OJ 
item #10; Bulletin #45, it2n1 #lOo 

In a recent (unreported) npplic .. ti~n made t~ Justice 
P:_:.rkcc for n. vvTi t ()f ccrti·.)rari t::~ r c:;vlew thb acth:n A~ th~; 
C.,)nunissLnier in the case .Jf Tl}e lvicihawk ftE:;st::.rn_r.·:-:r~_Jpc .. v. H0wark, 
supraJ the Justice sL~ted, but purely by Yvn:y .Jf obi tcr dictum, 
that the adultery there inv,.Jl vecl wo_s t.:. crime inV'.)l ving moral 
turpitude under Secti.jn 22 ~)f the C,_mtrol Act.. I d,j n.Jt t11ink 
thG:.t this obi tgr dictum of :L ts elf is suffic1ent nutho:ei ty to 
obviate the re'"tionc1le of the sitw::.tion or that it is justif'].ca­
tj.on to diSl"'egarcl ·that r.s.tionale and necesso.rily deny a person 
convicted of adultery or fornication the legcl possibility of ever 
being a licE:-;nsee or employee w.1der tb.o Control Act o 

Appl:i.co.nt 1 s crime was a single lr_q1se from virtue o In 
no cetse cited <.move (oth~r than the cases of sLmder) w~::.s tho 
crime of o.dul tery or. f ornicc:l ti on merc:.;ly a cho.nce or single h1-
st2nce of sexual inc(:mtinence 1 but a prolongeci prc:cttcc o IL 
Grievance_ Commi ttc~e v. Broder, sunro.J it w:::s significo.ntly pointed 
out at p. 294 (of 152A) that the adultery there: involved wa~; not. 
the r.Jsult of :1 ~-;inglc i.nst;:..'.nce of youthful or irresponsible· 
follyo 

Furthermore, applicnntts crime constituted, not 
e,"'..Q.ul t·2ry but fc~:'nico.tion, because the woman participD.nt vvas rn.1-
married o The gist of the crime of adultery is, as the term 
implies, the odultero.tion of the blood -- tho possibility thc:t 
the husband of tlw married vvoman mo.y be unwittingly supporting 
children not his own and that his inherita.nce may be diverted 
to a false heir. See State v. Lo.sh, suprno 
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Our Crimes Act has recognized a very decided difference 
between the cri.me of adultery and the crime of fornication, as 
is evidenced by the serious penalty ascribed to the former and 
the comparatively minor penalty Qscribed to the lattero 

In this view, the authorities declaring adultery to be 
a "crime involving moral tt~rpi tuden are not in pointo 

I lmve dealt at length with the question involved in 
this proceeding becnuse the authorities, on first reading_, seem 
to interdict applicant's offense as a "crime involving moral 
turpi tu.de" within the meaning of Section 22 of the ContI'ol Act; 
yet, on rational reflection are not controllingo 

I therefore concLude that c:.pp.licant•s isolated instance 
of fornic2tion, even though reprehensible and to be severely 
condemned from a moral and social viewp,Jint, is not a "crime in­
V1-Jlving moral turpitude" within the intendment of Section 22 of 
the Control Act. Nor, in view of applicant's .exemplary life 
since the offense, do I deem him tu be unfit to hold a solicitor's 
permit in this Stateo 

However, there still remains the fact that applicant 
failed t.J reveal his convicti:..:m in his questionnaire and in his 
application for the solicitor's permit which he held during the 
last termp His explanation is that he actsd upon thE advice of 
an.Jther in not revenling that conviction D His chief concern .in 
concealment seems tJ have been t·.J keep tho informatiun from his 
employero This is not an adequate excuse for his false oatho 

It is recommended that applicant be declared eligible 
for a solicitor's permit, but that no permit ~e issued to him 
for the term expiring June 30, 1938, as applied for, until August 
1, 1937, in punish11ent for applicant's \·false oatho 

Approved: 
D. Frederick Burnett 

Commissioner 

7. APPELLATE DECISIONS - KLOTZ vsc TRENTON 

Jacob Klotz, ) 

Appellant, ) 

-vs-

City Council of the City 
of Trenton, 

) 

) 

) 

0 • • b 0 • 0 

Respondent .. 
• 0 0 • 0) 

Nathan Davis 
Attorney 

ON APPEAL 

CONCLUSIONS 

Harry Go Lenzner, EsqOJ Attorney for Appellant 
Adolph F. Kunca, Esq., Attorney for Respondent 

BY THE COMMISSIONER: 

This is an appeal fro~ the denial of a renewal of the 
ple'.nary retail consumption license for premises at 324 Calhoun 
Street, Trenton. 
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Auneliant has been a licensee of the City of Trenton 
since 193~±.. ·· ·· 

Mrse Edith HG Moore, City Investigator of Alcoholic 
Beverage Control_? testified that her recommendation disapproving 
the re-issuance of the license was based on brawls in thG 
licensed prcmise:J betwc::on licensc;c and his wif 0 o She said: 

rt During tho currtmt year, 19.36 and 1937, on Apr:Ll 
24th, I was called at my home and requested to go 
to the licensed premises, 324 Calhoun Strer:~t o I 
wa.s accompanied there by two police officers in a 
radio· car. I found evidences of there having been 
a nast~1 brawl o Mr C> Klotz was intoxicated behind 
the bar 0 r.rhe identification tags on the bu er taps 
were brol';,~m and scattered on the floor o The glass­
es behind the bar were a miscellaneous collection 
of very fu\v beer glasses and three ,)r four whislrny 
glasses,. and tho others woro glGsscs from the 
kitchQn -- cheese and jelly glasses. Mrso Klotz 
was :not on the first .floor. I inquired where sJ.J.e 
1J1Tas :::md was informed by a young son th[.t she was 
on the second. floor. \Vi th one of the police 
officers I retired to the second floor-and found 
her in a deep stupor. on a daybed.. I think there 
were six glasses, one containing beer, several 
whislrny glasses, one containing a large drink of \ 
liquor on the flooro Mrso Klotz had a very blarck 
eye, .:.~.nd a severe laceration over one;. 2.nd a 
slightly black 2ye on the right side, her o.rrns and 
neck was a mass of bruises, and her fL·"ce was b0 .. dly 
bru:is10cl o I was unable to 21,ouse her and vv1. thdrt~W 
to tbe first floor. Mr. Klotz was v~ry abusivo to 
me~. I c.~dvisr::d him not to sell beer until he pro-·· 
cured novv' idonti:fica ti on tags o On Ju:ne 27th, I wr::.s 
Ora'.1 r:ir·:l(J ·o· y- ci· tv I·ffnn<:i 0' ·:~r ~iTo·"+.c•''i t· 0 ·1·n·~kC\ "Yi 1·v1'l';"S-'-' '-' _, ' J ~.1.-. • .. ·-t~J 1~ ~;J. J. y ··--J . '-- .~i:..; u. •. J. v 

tigation on a complaint of a fight on Saturday, the 
preceding Sn turday, June 24th, and I proc<:"Jedcc1 to 
the prcmisos. Mr. Klotz was sober, and Mrso Klotz 
wns not at home. I inquired. of r~ yoQ.n.g son of Mr. 
Klotz what the trouble had been on the previous 
Saturday, and he said his fc::.ther had been intoxi­
cn ted .. rr 

And again~ 

"Q. To your knowledge, how· many times we.s Mr o and 
Mrs .. Klotz su.mmoned to the 1Jolice stntior.:. dur­
ing the past licensed year?-

A. 1936 nnd 1937? 
Q. Yes. 
A~ To my ·knowledge, twice .. 
QD Now, frequently have you gone t0 the Klotz plGce 

t..J inv8stigate or inspeet the premises du.ring 
the yo2r 1936-1937? 

A. I should imagine I have been there seven or 
eight times, that I actu~lly r5member. 

Q. And on th:Jse occasiuns whnt WC:LS Mrs o Klotz' s 
conditiun as to sobrioty? 

JVIH" LENZIJER: The license is in the 
namo of Mr o 1:(l0tz, and any evidence ago..in~:t 
Mrso ~lotz sh0uld be inndmi~siblco 

THE IIEAHEJ{: Wns IKrs. K1otz employed there? 
THE WITNESS: ~le is (:"@ployed as n: hat mairnr, 

and sh.e .. is .. then i:h chc;.rge of the. premises~ 
THE HEAREh~ I will allow it. 

A. I found Mrso Klotz intoxicated on the premises. 



BULLETIN NUMBER 202 SHEET 15 

THE HEARER~ How many times? 
THE WITNESS: Three or four; Mr. Klotz 

I have seen not as often on the premises as 
her in the past year, but I have seen him 
intoxicated three times, I thinko 

THE HEARER: On the premises? 
THE WITNESS: Yes, sir .. " 

. 
Investigator Clarence White made a similar recommendation 

on the same groundso 

Lta Lewis Sigafoos of the Trenton Police, testified: 

n October 16, 1936, as a result of a telephone 
call that morning, I detailed policemen there 
and as a result they came back with persons 
they apprehended coming out of the place with 
beer, six or seven Sunday morningo Later, Mrso 
Klotz called me on the •phone, and from her 
manner of talk, my impression was she was 
intoxicated. She said, tYou thought you were 
smart in sending police up', and said, rr don 1 t 
care for you or Burnett'Q Thnt is all I had to 
do with that complaint" Then, April 24th, I 
received complaints of fighting in the place, 
and detailed policemen and copied their report 
and turned it over to Mrs. Moore and got Mrs. 
Moore on the 1 phone and requested her to go 
there personally. 

C~. Any other complaints? 
A. I have been c~lled on the lphone three times 

by Mrs. Klotz, complaining about Mr. Klotz 
being intoxicatedo 

THE HEARER~ Can you fix the times? 
THE WITNESS: Two ·weeks ago, the last 

time, she called m·e, and I told her I was 
going to do all I could to take her 
license away, and she said, 'You cannot do 
that, I have everything fixed up. t I have 
seen Mr. and Mrs. Klotz on five occasions 
and they have always been intoxicated." 

Patrolman Frederick Price testified: 

"Ao On April 24th, passed about 9:00 p.mo, de­
tailed there t J investigate a fight. On 
arriving there, f uund Mrs. Klotz in the 
kitchen intoxicated;. she was screa.ming and 
pulltng her hair; said the children were 
going to kill her; she seemed to be out of 
her mind; her eye was black and had two cuts 
over each eye, and she said the boy did it to 
her, and I persuaded her to go to bed, and I 
talked to the boy and he said he had to hit 
her, she· was going out of her mind. She came 
down again and said.9 they stole her money. 
She walked behind the bar and picked up a 
couple of glasses -- the boy said she had 
broken them all evening and destroyed some of 
the furniture. We called Doctor Epstein nnd 
he gave her some sleeping tablets. I have 
been there on several occasions, sometimes 
she would call, and sometimes the call would 
be anonymous, and vvould find him or her in­
toxicated o Mro Klotz, when intoxicated, is 
loud and abusive and uses profane language.; 
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"'Q o How many times have you seen Mr. Klotz drink 
on the licrmsed premises during the year 1936-
1937? Ao Four or five times. 

SHEET 16 

Qo When was the last time you saw him intoxicated? 
Ao June 25th, last -- sent there to investigate 

a disturbance. When I arrived there, Mrs. Klot~ 
was sitting outside, and S8id the neighbors had 
thrown a brick threw the door, and we went to 
320, and they said they didn't. Mr. Klotz, that 
day, was on the premises, intoxicated; and we 
summoned all of them before Judge Devlin and he 
bound them over-to keep the peace.n 

Officer John Rogaczewski of the Trenton Police corroborated 
the testimony ns to the occurrences on April 24tho 

Officer Nicholas Lichtfuss of the Trenton Police, like the 
others, arrived "after the brawl was over." He testified: 

"A. I was there, on April 25th, with Mrso IVIooreo 
Mr. Klotz was behind the bo.r, had the taps off 
the bnr, and Mrs o Moore called him, o.nd he used 
a lot of nasty language. Finally, MrsQ Moore 
went upsto.irs, and Mrsa Klotz had a bruised 
faceo 

Q .. Did you ever notice Mrso Klotz ts demeanor on 
the sidevvalk? 

Ao Yes o 
Qe Describe what she does? 
A. I picked her up out of the snowbank one night 

and put per to bed .. 
Q. Was she intoxicated on that occasion? A. Yes .. 
Q .. Have there ever been any complaints that she 

picks her dress up to the neighbors? 
A. The ·woman does not realize what she is doing. n 

Against the weight of this testimony the denials of the 
licensee and the gallant defense of his wife make scant impression. 
So too her thought that these rp.atters were mere family discussions. 
The evidence was abundant to warrant the City Council in refusing 
to renew the license. -

The action of respondent is therefore affirmed. 

C on1rn.i s s i oner 

Dated: August 13, 19370 


