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Notice of Appeal. 

NOTICE OF APPEAL. 

Filed June 5, 1926. 

Essex County Circuit Court 
CLEMENTINE HEINE, 

Plaintiff, 

vs. 
AcME THEATRE CoMPANY, 

Defendant. 

Action 
at 
Law. 
Notice 
of 

App eal. 

To Precker & Precker, attorneys of plaintiff. 

PLEASE TAKE N oTICE that the defendant appe als 
to the New Jersey Supreme Court from the 
·whole of the judgment entered in the above -
entitled cause. 

JACOB SCHNEIDER, 
Of Counsel. 

JOSEPH C. PAUL, 
Attorney of Defendant. 

Due service of a copy of the within Notice of 
Appeal is hereby ackno-\vledged this 22nd day of 
June, 1926. 

PRECKER & PRECKER, 
Attorneys of Plaintiff. 

'.' ... ' .. 
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2 
Su ,m.mons. 

SUMMONS. 

The State of New Jersey to Acme Theatre Com-
pany: 

y OU ARE SUMMONED to answe "r the 
•• J • 

annexed complaint of Clementine 
(sEAr:.) Heine in an action at law in the Essex 

County Circuit Court. 
And TAKE NoTICE that unless you 

file your answer to said complaint with the Clerk 
of the Essex County Circuit Court at Newark 
within twenty days after service upon you of 
this writ and the annexed complaint, the plaintiff 
may proceed in the suit and judgment may be 
entered against you. 

WITNESS, NELSON Y. DUNGAN, Judge of the 

20 Essex County Circuit Court, at Newark, this 21st 
day of March, Nineteen Hundred and Twenty-
five. 

30 

PRECKER & PRECKER, 

JOHN H. SCOTT, 
Clerk. 

Attorneys of Plaintiff. 

3 

C ompla .int. 

COMPLAINT. 

ESSEX . COUNTY CIRCUIT COURT. 

CLEMENTINE HEINE, 
Plaintiff, Action 

at 
t'S. Law. 

AcME THEATRE CoMPANY, Complaint. 
Defendant. 

Plaintiff, residing in the City of New York, 
County of New York and State of New York, 
says: 

1. That on the 7th day of December, 1924, 
defendant was a corporation of the s ,tate of New 
Jersey ,vith its principal office located in the 
City of Newark, Essex County, New Jersey. 

2. That on the day and date aforesaid the 
said defendant was the owner and operator of a , 
certain theatre commonly known and designated 
as Shubert Theatre located at Branford Place, 
Newark, Essex County, New Jersey. 

3. That plaintiff , did purchase a ticket for a 
balcony seat from said defendant for the per-
formance which the defendant was conducting at 
its theatre on the day and date aforesaid. 

4. That defendant conducted its said theatre 
aforesaid in a negligent and unlawful manner, 
in that it maintained a hidden platform in its 
balcony leading to plaintiff's seat. 

10 

20 

30 

5. That as a result of defendant's negligence 
aforesaid, plaintiff in passing to her seat afore-
said tripped and fell over said hidden platform, 40 

... 



4 

Complaint. 

thereby becoming unconsicous and suffering 
physical injuries to her face, body and hands 
and also suffering mental pain and anguish and 
shock. 

6. That as a result of said injuries aforesaid 
plaintiff has been obliged to expend divers sums 

10 of money for medicines and medical attendance 
and has been prevented from carrying on her 
daily ·work, thereby losing divers large sums of 
money. 

Plaintiff demands as damages the sum of Five 
Thousand ($5,000) Dollars. 

FRECKER & FRECKER, 
Attorneys of Plaintiff. 

20 
I hereby appoint and depute Charles F. Hum-

mell, to serve the within writ. 

30 

40 

Witness my hand and seal ,t'h'is 23rd day of 
March, 1925. 

·Harry B. O'Connell, 
Sheriff. 

By Alfred W. C. Walker, 
Under Sheriff. 

Sheriff fees $3.78 (L. s.) 

Served the within Summnns and Complaint 
March 25th, 1925, personally upon Morris Schles-
inger agent in charge Acme Theatre Company 
the within named defendant by delivering to him 
a true copy thereof at their office, 568 Broad 
street, Newark, N. J. 

HARRY B. 0 'CONNELL, 
Sheriff. 

By CHAS. F. HUMMELL, 
:Special Deputy. 

5 

Answer. 

ANSWER. 

Filed April 24, 1925. 

ESSEX COUNTY CIRCUIT COURT. 

CLEMENTINE HEINE, . 

Plaintiff, 

vs. 
ACME THEATRE COMPANY, 

Defendant. 

Action at 
Law. 
Answer. 

Defendant answering the complaint of the 
plaintiff herein says . that: 

1. Defendant admits paragraph 1. 

2. Defendant admits paragraph 2. 
3. Defendant says that it does not have suffi-

cient knowledge- or inf orma ,tion to form a belief 
as t:o the truth of the allegation contained in 
paragraph 3. 

4. Defendant denies paragraph 4. 

5. Defendant denies paragraph 5. 

6. Defendant denies paragraph 6. 

FIRST DEFENSE. 

The defendant by his agent and servants were 
without negligence on their part. 

SE ·COND DEFENSE. 

10 

20 

30 

The plaintiff, Clementine Heine, was guilty of 
contributory negligence in that, at the time and 
plaice mentioned in the complaint she was con- 40 
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Answer. 

ducting herself in a ,carele 1ss, reckless, and negli-
gent manner and was not looking where she was 
going and was not •conducting herself with that 
degree of ,care consis-tent with the surround-
ing circumstances. 

Wherefore, defendant demands · that the com-
1 O plaint here ,in be dismissed with ,costs. 

JOSEPH C. PAUL, 
. A,ttorney for Defendant. 

Consent to the- filing of the · within answer 
out of time ais of time is hereby given this 22nd 
day of A·pril, 1925. 

PRECKER & PRE ,CKER, 
Att 1orney.s for Plaintiff. 

7 . 

Reply. 

· ltEPLY. 

Filed April 27, 1925. 

ES.SEX COUNTY CIRCUIT COURT. 

CL EMENTINE HEINE, 
' · Plaintiff, 

vs . 
. ACME THEATRE COMPANY, 

Defendant. 

Action , at 
Law. 
Reply . 

Plaintiff, rev lying to the answe•r of defendant, 
Acme Theatre Company, denies , the1 allegations 
of the separate defenses. 

PRECKER & PRECKER, 
Attorneys of Plaintiff. 

10 ·· 
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Judgment. 

JUDGMEN·T. 

ESSEX COUNTY CIRCUIT COURT. 

37822 

CLEMENTINE HEINE, 
10 Plaintiff, 

Action at 
Law. 

20 

vs. 
AcME THEATRE CoMPANY, 

Defendant. 

On Verdict 
by a Jury. 

J UDG:MENT FOR PLAINTIFF. 

D'amage .......... . · .......... $2,133.00 
Costs . . . . . . . . . . . . . . . . . . . . . . . 73.19 

$2,206.19 
Precker & Precker Pltf 's Atty. 

This action was tried before Judge Worrall 
F. Mountain, with a jury, at the Essex County 
Cir ,cuit Court on May 20, 1926. 

Thi 1s cause having been heard and submitted 
to the jury they return their verdict as follows .: 

They find in favor of the plaintiff Clementine 

30 Heine and against the defendant Acme Theatre 
Oompany for the sum of Tw·o Thousand One 
Hundred Thirty Three Dollars ($2,133.00) dam-
age. 

Whereupon it is adjudged that the plaintiff 
recover :of the defendant the sum of Two Thou-
sand One Hundred Thirty Three Dollars ($2,-
133.00) and costs which are taxed at the sum 
of .Seventy-three dollars and nineteen cents. 

Judgment entered and signed May 18, 1926. 
Book 101, page 233. 

40 WILLIAMS. GUMMERE, 
Judge. 

9 

Certificate of Clerk. 

ESSEX COUNTY CLERK'S OFFICE. 

STATE OF NEW JERSEY, } 
·(CouNTY OF EssEx. ss. 

I, JORN H. ScoTT, Clerk of the Circuit Court, 
in and for the County of E·sisex in the State of 
New Jerse;y, 10 

Do HEREBY CERTIFY that the foregoing are 
true and -correct copies of all the pleadings and 
proceedings filed in the case of '' Clementine 
Heine, Plaintiff v. Acme Theatre Company, De-
fendant'' together with the judgment record in 
this case. 
and the same is taken from and co.mpared with 
original :copies on file in this office, 
and as the same now remains on the files of 
said office. 

(SEAL) 

IN TESTIMONY WHEREOF, I have 
hereunto set my hand and affixed the 
official seal of said Court and County 
at Newark, N. J., this Twenty-third , 
day of June, A. D~ 1926. 

JOHN H. SCOTT, 
Clerk. 

... . . . 
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Grou.nds of Appeal. 

GROUNDS OF APPEAL. 

Filed July 24, 1926. 

New Jersey Supreme Court 

CLEMENTINE HEINE, 

Pla .intiff-Appellee, 

vs. 

Ac.ME THEATRE COMPANY, 

Def end ant-A ppella .nt. 

Action at 
Law. 

On Appeal 
from Essex 
County 
Circuit 
Court. 

Grounds of 
Appeal. 

The defendant-appellant, Acme Theatre Ctom-
pany, hereby sets forth the grounds of appeal 
in the above-entitled matter. 

(1) ·The Trial Court refused to grant defend-
ant's miot.ion for a non-suit at the ,close of the 
plaintiff's case and allowed the ,case to pro-
ceed ·whereas the said Oourt should have granted 
s·aid motion and entered a judgment ,of non-

30 suit. 

40 

(2) The ~tirial Court refused to grant defend-
ant's motion for a direction of a verdict at the 
close of the case and suhmitted said case to the 
jury whereas ·said Court should ,have granted 
said motion and directed a ver~Het in favor : of 
the defendant. 

(3) The Oourt, over objection by counsel for 
the defendant, allowed the following question to 

11 

Grounds of Appeal. 
. ' . 
be answered by the witness Carrie B. Beyer on 
rebuttal: · 

'' vV ere there any aisle lights in the aisle 
next to where Mrs. Heine was seated on the 
night of the accident," 

JOSEPH 0. PAUL, 
Attorney oif Defendant-Appellant. 10. 

JACOB SCHNEIDER, 

Of Counsel. 

Due service of a true copy of within grounds 
of appeal is hereby acknowledged this 22nd day 
of July, 1926. 

PRECKER & PREOKER, 
Attorneys of Plaintiff-AppeJlee. 

20 

30 

40 
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12 
Hedwig M. Bremmer, direct. 

ESSEX COUNTY CIRCUIT COURT. 

CLEMENTINE HEINE 

vs. 
ACME 'l1HEATRE COMPANY. 

May 20, 1926. 

Aotion 
at 
Law. 

. Before Hon. Worrall F. Mountain, J., and a 
Jury. 

For the plaintiff appear Precker & Precker 
(by Herbert J. Hannoch). 

For_ the defendant appear Schneider & 

20 
Schneider (by Jacob A. Schneider). 

30 

A jury is called and sworn. 

11r. Hannoch opens for the plaintiff. 
11r. Schneider opens for the defendant. 

HEDWIG M. BREMMER, sworn in behalf of the 
plaintiff. _ 

Direct exaniina:tion by Mr. Hannoch. 

Q Ivirs. Bremmer, you reside in Newark do 
you 1 A Yes, sir. ' 

Q Have been residing here for a number of 
years 1 A Yes, sir. 

Do you know Mrs. Heine, the plaintiff in 
this case 1 A Yes, sir. 

Q Were you at the Shubert Theatre the night 
of December 7, 1924, the date this accident 
o~curred 1 A I was at the Shubert Theatre the 

40 night of December 7, 1924, yes, sir. 

13 
I-Iedw-ig M. Bremmer, d,irect . 

Q Did you go into the theatre before or after 
Mrs. Heine 1 A I came in before. 

Q Where is the Shuber t Theatre t A On 
Bran£ ord Place near Halsey street. 

Q What part of the theatre were you sitting 
in 1 A We had seats in the second balcony. 

Q How did you get to the second balcony in 10 
the Shubert Theatre 1 A You go upstairs the 
same as if you are going to the balcony and there 
is a wide platform and you go from that platform 
to the second balcony . 

Q Where does the platform lead from ? A 
From downstairs. 

Q Do you use the same platform aisle to get 
to the first and second balcony 1 A Yes, sir. 

Q If you want to go to the first balcony how 
do you go 1 A Down. 

Q If you ·want to go to the second balcony 2 O 
which way do you gof A Up. 

Q So, you --were in the theatre before Mrs. 
Heine got there t A Yes, sir. 

Q Did you come in after her or before her l , 
A No, I came in a little before her. 

Q Where was your seat 1 A In the same 
row as hers. 

Q What row is that 1 A The first row. 
Q Describe the first row of the second bal- 30 

cony. A It is like this (indicating). They have 
a bar or ·whatever you call it across and there 
is a little curtain and that is all open. 

Q What kind of a bart A As high as this 
(indicating). 

Q What kind, wood, metal or what t A It 
seems to be metal. 

Q Where are the seats in respect to the plat-
£ orm 1 A Just in back of that platform would 
be on the floor and this would be the bar and the 
curtain in front and the seat where I am sitting. 40 

... ... 
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Hedwig M. Bremmer, direct. 

Q Is there any wooden rail or anything be-
tween the bar and the floor 1 A No, just a 
curtain, sort of a velvet affair. 

Q How high is the floor of the platform on 
which the seat is fastened from the platform or 
the aisle you walk in? A You mean from this 

10 end (indicating) 1 
Q No, from in front of you? A I would 

say just like I am sitting here. If you take this 
post, this here, and say this was the bar and this 
was the curtain (indicating) and this was the 
seat; there wasn't very much room in the front. 

Q You say when you refer to the actual 
part- A For instance this was the seat of the 
chair. 

Q The seat you are sitting int A Yes, and 
this I would call a bar. 

2° Q That is the top portion of it t A The top 
portion of it. Then, there is a curtain they had 
there which would be about the length of these 
posts here (indicating). 

Q That would be about ho-w many feet 1 A 
Say, three feet. 

Q Then, how high! A Or maybe a little 
higher; I am not such a good judge. 

Q How far is the floor on which you were 
sitting from the passageway that divides the 

3 O first and second balcony 1 A Well, I would say 
about as far as I am sitting here. 

Q I haven't probably made myself clear. 
How far is the floor from the passageway that 
divides the first and second balcony? A. I 
couldn't tell you in feet or inches, but I would 
say according to my figuring it would be about 
the same as I am sitting here. 

Q 'rhat is about two or three feet. That is 
about the same height as the present floor is from 

40 your feet? A It might be a little bit higher. 

15 
Il edw(ig M. Bremmer, direct. 

It is a little bit higher; it is more than two and a 
half feet. 

Q How far are the seats in which you sit 
from the end of this platform? A Not very 
far. 

Q Can people walk in front of you without 
having you stand up? A When they are going 10 
to the balcony down, you mean? You have to get 
up unless you crowd them. 

Q How did you get in from the side aisle f 
A Well, they have stairs. You come up stone 
steps. 

Q How many? A Well, the steps go all the 
way up. 

Q I know that, but in order to get to your 
seat from the aisle that divides the first and 
second balcony how did you get to the second 
balcony? A You go up stone steps that leads :.!O 
from the first row all the way up. 

Q You were in "A" row? A Yes, sir. 
Q How did you get into '' A~' row? A You 

have to go up the steps, turn around and go into ' 
"A'' row. 

Q Are there any steps from the aisle into 
''A'' row 1 A Just the steps that lead all the 
way up. 

Q This particular night you were in your 30 
seat when Mrs. Heine came in? A No, I was 
not in my seat. I was in the theatre and we 
both started to go to our seats and I was in my 
seat before she got to her seat. 

Q Where was she supposed to sit alongside 
of you, was that nearer to the aisle or further 
in! A It was nearer to the aisle, because I 
had taken the furthest seat up this way (indicat-
ing). 

Q When you came into the theatre had the 
show started? A No, the lights were on, but 40 

' ... ' .. 



16 
71 edwig "JJ!, Bremrn,.er, direct. 

while we were going to our seats the lights went 
out and the show commenced. 

·Q Where were the ushers? A Standing 
down here (indicating) dividing between the first 
and second balcony. 

Q !hey were in this aisle (indicating)? A 
10 Yes, sir. 

Q Were there any ushers to direct you to 
your seat 1 A The ushers saw our tickets and 
·_directed us up, the .way they alway,s do; they do 
1t J?,OW, too. 

Mr. Schneider. I object and ask that 
'~ they do no,v'' be stricken out. 

The Court. Strike it out. 

2o Q Did they go up to your seats with you ? 
A No, they did not; they said, '' First row up,'' 
and pointed. 

30 

40 

Q What did you and Mrs. Heine do? A 
Proceeded to go up. 

Q Where were the other ladies? A They 
·were to go up to their seats; our seats were 
divided . 
. Q Were they in'' A'' row? A No, they were 
1n other rows. 

Q Describe what happened then? A Well, 
of course the theatre was dark and we started 
to go up the aisle and I started to go in to my 
seat and when I looked for Mrs. Heine I didn't 
see her, and there was a gentleman and a lady 
seated on the aisle and I looked around for the 
rest of the folks .and this lady said "Are you 
looking for an elderly lady?" and I ~aid-

Mr. Schneider. I object to any conversa-
tion. 

17 

FI edw·ig 1'1. Bremmer, d.irect. 

A (Continuing.) -and she said she-
Q No. How far in from the aisle was your 

seat, how many seats in ? A I think it was 
about four seats in. 

Q Do you knovv who was sitting on the end ? 
A A lady and gentleman was seated on the 
end. 10 

Q Mrs. Heine was next to them ? A Yes, . sir. 
Q And then you? A Yes, sir. 
Q You went in and did not see Mrs. Heine ? 

A No. 
Q As the result of what that lady said wha t 

did you find out? A I went down to see where 
Mrs. Heine was. 

Q Where did you find her? A In the re st 
room by the lavatory. 20 

Q How long had you been in there befor e you 
noticed she was not there ? A Almost im-
mediately. 

Q You did not see anybody take her do,vn 
to the rest room? A No. 

Q What condition did you find her in ? A 
Oh, she ,vas terribly sick. 

Mr. Schneider. I ask that that be stricken 
out as being a conclusion of a lay witness. 

Mr. Hannoch. I am satisfied to have tha t 
stricken out. 

Q Tell us what you saw. A She had tri ed 
to vomit; she had vomited; she was vomiting. 

Q Was she bleeding ? A Yes, sir, she had 
bled a little, because her handkerchief had a 
blood spot on. 

Q Did you_ notice her head at all ? A Her 
head vvas very red. 

30 

40 
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Il edioig M. Bremmer; cross. 

Q Was she bleeding from her head; was there 
any cuts on her head you could see t A Yes, 
sir, there was. 

Q Ho,v soon after did the other ladies come 
down, if they did come down t A Mrs. Reh-
berger was with her and Mrs. Beyer was with 

10 her. 
Q Did you go home with her after that t A 

I stayed with them until they went home with 
her. They went home with her in a cab. 

Q Did you see her at all when they got home 1 
A Yes, sir, they went to 300 Verona avenue to 
Mrs. Rehberger's home. 

Q When did you go to see her t A I don't 
remember the day. While she was up there. 

Q What condition did you find her in as you 
saw her 1 A I would say a weakened condi-

2 0 tion, all in; her hand, her thumb. 
Q· Was her head bandaged t A I didn't s-ee 

her head bandaged. 
Q Was ,she around t ~4. She was in bed, but 

I didn't see her in bed. 
Q How frequently did you see her after the 

accident 1 A I see her on and off even now 
yet. 

Cross examination by 1\llr. Schneider. 
30 

· Q As you go into that balcony you walk up 
the stairs, I suppose, when you come to the 
balcony, isn't that right 1 A Yes, you come to 
the balcony. 

Q You enter the theatre on Market s-treet and 
walk inside the theatre 1 A You enter the 
theatre on Branford Place and go up on the 
left. 

Q Then, you go upstairs to your left 1 A 
40 Yes, sir, and then you turn right. 

19 
Il edwig M. Brem1ner, . cross. 

Q Then you enter the balcony t A Yes, . sir. 
Q As you enter the balcony, the first balcony 

is below you to your left 1 A It is a big plat-
form, as this would be (indicating). 

Q Say this is Branford Place here (indicat-
ing), you are walking upstairs here (indicating) 
and you turn to go into the balcony, right be-
low you is the fir,st balcony and to your right 
and going up is the second balcony 1 A Yes, 
if you stand the way you are standing now. 

Q It is all one floor 1 A Yes, sir. 
Q Below is the first balcony and above 1s 

the second balcony and has a pas-sagewa y 111 

between them, you call that a platform 1 A 
Well, a pa ,ssageway or platf orrn, whatever you 
want to call it. 

Q That platform extends the width of the 
theatre t A Yes, sir. 

Q It is five feet wide~ A At least · that, 
maybe more. 

Q You can walk along that passageway the · 
whole width of the theatre, can't you1 A Yes, 
sir, from one end to the other. 

Q It is a regular passagew:ay 1 A I might 
call it a pas-sageway or I might call it a plat-
form. 

Q As you walk do,vn the passage,vay or plat-
form, the stairway to your right leads up to 
the second balcony and there are three stair-
,vays 1 A You n1ean dividing the theatre. from 
the center of the two sides 1 

Q As you walk do,vn the platform to your 
right is the second balcony1 A Yes, sir. 

Q And there are stairways . leading up to 
the ,seats f A Yes, sir. 

Q1 There are three aisles that lead up, aren't 
there 1 A Three. 

lO 

30 

40 
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20 

II edwig M. Bremm .er, cross. 

Q Three aisles? A Yes, sir. 
Q Your seats were up the first aisle, weren't 

they? A _Yes, sir, I take it the first stairway as 
you ·come in. 

Q You walk about fifteen feet to get to that 
first ,stairway, don't you? A I couldn't de-

10 scribe it in the number of feet. I would say 
you walk to the first stairway to get to our 
seats. 

Q Have you ever been in that theatre again ? 
A Yes, sir, I go there quite often. 

Q You like the shows there? A Yes, sir. 
Q When you come in that entrance you go up 

to the second balcony? A Yes, sir. 
Q A1s you come in you walk fifteen feet or 

so to the stairway? A You walk to the first 
20 stairway; I couldn't tell you how many feet 

it is. 
Q You have given us the feet before pretty 

exactly. See if you cannot give us this measure-
ment. A I haven't been able to give it exactly. 

Q Do the best you can, we are not going to 
hold you to the answer exactly. About how far 
did you walk before you came to that first stair-
way? A I couldn't tell you. You walk to the 
first stairway. I couldn't tell you because if I 

30 told you fifteen, twelve or twenty feet I would be 
telling you something I don't know. 

Q You do not want to make an estimate like 
that? A No. 

Q As you get to the first stairway you turn 
to your right and walk up ? A Yes, sir. 

Q· You ·were in the first row, you had the 
first seat? A The first row. 

Q Three or four seats in? A Yes, sir. 
Q So, as you turned around to go up your 

40 seats were to your right again? A That's right. 

21 
Il edwig M. Bremmer, cross. 

Q How many steps did you have to go up 
before you got to " .. A." row ? A There wer e 
several steps. 

Q How many ? A Three or four. 
Q In other words, you turned around to the 

r ight and went up three or four steps. A Ha ve 
you ever gone up those steps ? You have to be 10 
very careful going up. 

Mr. Schneider: I ask that that be stricken 
out. 

Q You go up three or four steps to get to 
your row ? A Yes, sir. 

Q Then you turn around to your righ t and 
go into your seat? A That's right. 

Q, I suppose you mean t o say those step s ar e 
rat her steep? A Well, I wouldn't want to say. 20 
The steps are rather peculiar steps ; the y ar e 
changed now a little from what they were. 

Q You think they are chan ged now ? A Yes-, . sir. 
Q When were they changed ? A I don' t 

knovv. 
Q Are you -sure the y are changed ? A I 

would say yes from what they were. 
Q When were they changed ? A I don't ~O 

know. 
Q You are sure there has been a chang e 

made? A It looks very much like as if there 
was a change there, because the seats were all 
so pointed and I don't know whether the seats . ·t 
were changed, or the platform, but it looks as, 
if part of the corner was taken off. 

Q You are ,sure there has been a change 
there ? A I ,vould say there has been. 

Q That is the way it strikes you ? A That IO 
is the way it strikes me. 
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11 edivig M. Bremmer, cross. 

Q As you get to the top of the three steps 
you walk into your seat? A Yes-, sir. 

Q Did you notice who was sitting there in 
the first seat? A There was · a lady and a 
gentleman sitting right alongside of the aisle. 

Q Who ·was at the end of the seat, the lady 
1 o · or the gentleman? A Why, the gentleman was 

on the other end. 
Q Can you describe this gentleman in any 

,vay as to how he looked, in a general way? A 
I{ind of a fat man. 

Q Something like myself? A No, he was 
heavier than you. 

Q He was sitting in the front row? A He 
was sitting in the front row. 

Q· Was he much heavier than i, according to 
2 O· your recollection? A I couldn't tell you by 

pounds. He was stockier. You may not seem 
so stout yet weigh heavier than he ·is. 

Q That is what you call a fat man? A I call 
him a stout man. 

Q Did this stout m·an get up to let you in? A 
Yes, sir. 

Q Did you have to squeeze past him? A No, 
he wasn't that stout a man. He got up to let 

3-o me in. Even if you are thin and you do not 
get up it is hard to get past. 

40 

Q Was there a lot of room between the stout 
man to get in? A 1When he got up? 

Q, Yes. A There was plenty of room, yes, 
sir, then. 

Q· You got in and sat down in your seat? 
A I went in and sat down in my seat. 

Q Then, you did not see Mrs. Heine again 
until you saw her again in the. dressing room? 
A That's right. 

23 
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Q Where ,vas the rest of the party seated, 
above you 1 A Above me. 

Q In ·what row? A I don't know. 
Q Do you know whereabouts they had their . 

tickets, in what row 0? A They were in the 
rear of me ; I couldn't tell you the row? 

Q: Many rows back? A Several. 
Q When Mrs. lieine fell down the lights- were 

still burning, ,veren 't the.y, as a matter of fact ? 
A No, they were not, because the lights were 
out as we went to our seats. 

Q Did you notice J\!Ir. Smith, the manager of 
the theatre, come up there ? A I:Ie came to the 
dressing room, yes, sir. 

Q Didn't he come in the theatre? A I 
didn't see him. 

Q. Do you know who took 11:rs. I-Ieine away? 
A . No. 

Q She was there a little while, wasn't she? 
A Where? 

Q Where she fell? A She couldn't have 
been, because I took off my coat and looked for 
her and she was gone. 

Q You did not see the slightest suggestion 
of her at all? A No, I didn't see her at all. 

Q You looked as soon as you miss .ed her? A 
Yes, sir. 

Q She was not lying there or sitting there ? 
A No. 

Q She was all gone ? A She had gone. 

CLE11ENTINE lIEINE, plaintiff, sworn in her 
own behalf. 
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Henry G. !loller, direct. 

HENRY G. IIOLLER, sworn in behalf of plain-
tiff. 

Direct examination by Mr. Hannoch. 

Q You are a practicjng physician in the City 
of Newark? A I am. 

Q1 And have been how many years 1 A For 
twenty years. 

Q· You attended J\,Irs. Heine, the lady sitting 
here in the front row 1 A I did. 

Q In December, 19241 A Yes,, sir. 
Q Where did you first attend her1 Where 

was she 1 A 300 Verona avenue. 
Q. At whose home was that~ A Mrs. Reh-

berger. 
2 0 Q Where did you find her 1 A In bed. 

Q vVhat was her condition f What did you 
find 1 rrell us what you prescribed for her. A 
At the· time she had a very severe hemorrhage 
from the nose and throat. She had concussion 
of the brain ·which was the cause of the hem-
orrhage. Contusions or bruises about the scalp. 
The left thumb ·was injured and very much 
swollen and inflamed and the left ankle was 
bruised. 

30 Q· "\Vas her body bruised at all f A Occa-
sional parts, but mostly about the head, left 
hand and left ankle. 

Q Did she suffer any pain f A She suffered 
a great deal of pain and suffered from shock. 

Q Ho,v old a lady was she? A I don't 
know. 

Q What did you prescribe for her1 A Local 
applications, internal medication to relie .ve the 
congestion, stop the hemorrhage; absolute rest; 

40 very low diet and perfect quiet in order to 
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check the hemorrhage which she had which was 
very severe. 

Q How long did you continue to attend her 7 
A From the 28th day of December, 1924, and 
the last consultatjon I had ·was January, 1926. 

Q Ho-\V frequently did you attend her? A I 
saw her daily at first at the house and then she 
came to my office a few times after that. 

Q What time of day was it you attended 
her the first time? A I attended her in the 
morning between nine and ten, as near as I 
can tell. 

Q When did you last see her prior to seeing 
her here today, do you know? A No. 

Q Did she go out of the cityf A I believe 
she ,vent to N evv York. 

Q Do you know approximately ·when that 
was? A No, I do not. 

Q Did you examine her this morning ? 1\ 
Yes, sir. 

Q What condition did you find her in ? A I 
found she has an enlarged joint in the left hand, , 
the left thumb, what we call the metacarpal-pha-
langeal joint. 

q
1 

Is that the joint you saw when you at--
tended her? A That is the joint that was in-
jured when I first saw her. 

Q Is that a permanent condition you saw 
this morningf A Yes, I would say that was a 
permanent condition. 

Q· Outside of the thumb were there any other 
injuries you observed this morning1 A Yes, 
she is in a hiO'hly nervous state; apparently has 

b • 
not recovered from the concussion of the brain 
she had at that time. 
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complaint says the 7th of December and 
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llenry G. }loller, pross. 

Miss Frecker says it should be the 27th 
of December and I ask leave · to an1entl it 
from the 7th to the 27th. It ,vas during 
the Chris-mas holidays. 

Q Have you been paid for your services 1 .l\. 
I have. · 

Q What do they amount tot A $19. 
Q You regard that as very reasonable ·i A I 

do in these cases. 

Cross exam.ination by Mr. Schneider. 

Q About how long was she in bed? A .A.ctu-
ally confined to bed or on the couch 1 

Q Actually confined to bed f A To mv recol-
lection about a ,veek. · 

20 
Q· You are ·sure of thatf A No, I am not · 

sure. 
Q It may have been just about three days t 

A It may have been three to six days or seven 
or eight days, I couldn't tell. 

Q During the time she was confined to bed 
ho,v often did you see her1 A I saw her daily 
for the first three or four day ,s. _ 

Q At the house , there 1 A At the house. 
Q After that did you see her at the house 

30 again 1 A After that I saw her at the office. 
Q Y.ou saw her at the house only three or 

four times t A As far as I can recollect. 
Q Then, she came to your .office 1 A Then 

she came to my office. 
Q How often did she come to your office 1 A 

She wasn't in the offiee over three or four times. 
Q ,So, you have ·seen her in all about six or 

eight times f A About that. 
Q· Since then you have not seen her at all or 

40 treated her1 A I haven't seen her since the 
last date. 
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Q Nor treated her f A No. 
Q What do you charge per callt A From 

three to fifty dollars. 
Q You are like w·e lawyers, we get what the 

traffic can bear~ A I am not as bad as lawyers. 
Q It depends upon whether they can afford 

it or not~ A Th.at is it exactly. 
Q Did you notice she had an enlarged thy-

roid f A Yes, sir, she had. 
Q That is a long standing condition, isn't 

it 1 A Yes, indeed. 
Q What is that thyroid condition f A We 

have a gland in the neck called .the thyroid gland; 
that gland i,s enlarged from many causes. 

Q It is organic, isn't it 1 A Not neces-
sari ly. 

Q In her .cas·e it ,vas not due to the accident, 
was it 1 A Not at all. 

Q Ohronic1 A I t was a chronic condition 
she had when I saw her. 

Q Of long standingf A Apparently of long 
stand ing; I never examined her before. 

Q Y·ou never treated her before f A No. 
Q What effect did that have on the pa-

tient 1 A An injury of this kind would tend 
to aggrava te it. 

Q· What effe1ct would the thyroid gland have 
on a person 1 A T'ha t is irrelevant, isn't it 1 

Q You are not the judge. What effect w,ould 
that have on a person 1 A Different effects. It 
makes some people nervous and others it does 
not; it depends on the kind of thyr oid. 

Q How many kinds are there? A Many 
kinds. Cystic, fibrous, opthalmic goitre. 

Q A goitre is a dange ,rous thing, isn't it 1 A 
Not necessarily. There are thousands and thou-
sands o~ people with a goitre who live to various 
ages. 

... 
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Q A lot of them die from it, don't theyf A 
No. 

Q Do you know about :how long Mrs. Heine 
had that thyroid f A I do not. 

Q A thyroid condition will often cause nerv-
ousness, won't it? A Yes. 

10 Q Do you know ab.out ho,v old Mrs.. Heine 
is 1 A I do not. 

Q You did not take any X-rays on any part 
of her body 1 A I did not. 

CLEMENTINE HEINE, plaintiff, recalled in 
her own behalf. 

2 0 
Direct examination by Mr. Hanno ch. 

Q You are the plaintiff in this case~ A 
Yes, sir. 

Q Speak as loudly as you can. A Y · es, sir. 
Q How old are you f A Seventy-six. 
Q Where do you live 1 A 4453 Park ave-

nue, Bronx. 
'Q, H·ow long have you been living in New 

York? A Oh, I think forty years. 
30 Q How 1'ong have you lived at the present 

address~ A I have lived there for four years 
something like that. ' 

Q With whom do you liv-e 1 A It is a little 
private house; I have rooms there. 

Q Have you any family who lives with you 
there? A No, I have my own little room. 

Q What business are you in 1 A I am a 
dressmaker; some people say sea.m:stress. 

Q Ho,v long have you been a seamstress t A 
40 It must be over twenty years. 
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Clementine Fl eine, direct. 

Q What was your business at the time of the 
accident, December, 19241 A Dressmaking. 

Q What were you earning at that time ? A 
$5 a day. 

Q For how long a time prior to the accident 
had you been earning $5 a day? A How long 
before? 10 

Q How long before the accident had you been 
earning $5 a day 1 A Many years. 

Q Do you have regular custom ers 1 A Yes, 
sir, I worked for one lady twelve years. 

Q What is that lady's name ? A Mrs . 
Beyer. 

Q How o.f ten a week do you go to her 1 A 
Before the accident I went every da y. Then, I 
have another lady I go to for many years. 

Q Have you regular persons to whom you 
go each day and each week ? A Yes, sir. 

Q vVhat are the names of those people to 
whom you have been a,0cuistomed to going be-
fore the accident 1 A Mr s. Beyer and Mr·s. 
Stringer. 

Q What days of the week do you go to Mrs. 

~o 

Beyer ? A N ovr1 
Q Not now, before the accident ? A I al-

ways went to tho'Se two ladies, I couldn't say 
which day-I went to Mrs. Beyer and th e. oth er 30 
days I went to Mrs. Stringer. 

Q Would you have any other customers you 
went to 1 A Not very much. 

Q H 10'W much of the week would they take of 
your time 1 A Every day in the week and in 
the middle of the day I had my meals, too. 

Q Where 1 A In the house of the· ladies. 
Q How much were you paid 1 A $5 a day. 
Q Where did these ladies live·t A One 

lady, Mrs. Beyer, lives 31 Emerson Park, and 
the other one is 19 East 61st street. 

40 
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Q Ho-w1 did you ·· get there from where you 
lived in New York _f A By ,the "L" or expres 1s. 

Q How long a ride is ,that 1 A If I got the 
express sometimes it takes me a half an hour or 
an hour. 

' 

Q During what hours of the day did you go to 
10 these houses and come home? A I had to be 

there at nine o 'clock. They didn't mind if I 
happened to be late; I left home a little after 
eight. 

Q When did you leave their houses to go 
home 1 A What time 1 

Q Yes. A One lady I _ go at five o' •clock, 
and the other lady I stayed there for dinner and 
had my dinner there. 

Q Did you go back and forth without any-
2 O body assis,ting you? A Yes, sir. 

Q What s,ort of work did you do at these 
houses? A Dressmaking. • 

Q After the accident how long ·was it before 
you were able to do sewing again 7 A It took 
-I was here five years and Mr1s. Rehberger 
took me over to her home-she took me over 
and then it took me awhile to walk and then I 
started again. You know, I have to work, and I 
,vent a -couple of times a week; I can't work 

30 much, I get awfully nervous. 
Q What wa·s the condition of your left 

hand 1 A Now, it hurts me. 
Q Do you use that in sewing? A Yes, I have 

to hold the things and ·that makes me tired and 
I -can't work. 

Q Since starting to work after .the accident 
how many days per week have you been work -
ing 1 A Two days and it makes ·me -so nervous 
that in the summer I have to go away, I am too 

4 0 nervous, I can't work. 
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Q Could you have obtained work? A 
ye-s. 

Q From whom? A From those ladies. 

Oh ' 

Q Who do you work for now, the days that 
you do work? A Mrs. Beyer. 

Q· What about the other lady ? A She is 
on the other side now. 

Q So, you are working now exclusivel y for 
Mrs. Beyer? A Yes, sir. 

Q You paid this doctor's bill he spoke to us 
about this morning, this $191 A Mrs. Reh-
berger. 

Q What other expenses have you had beside 
the accident? A I don't know. They are paid 
for; in the drug store and things like tha t . 

Q Have you paid Mrs. Rehberger back the 
money? A No. 

Q Coming back now to the aecident it self. 
.. What performance was it you went to see, 
•matinee or evening performance 1 A The eve-
ning performance. . 

Q Who were you with in the party ? A Mr s. 
Rehberger; I was her guest and she paid for 
the ti-ckets. 

Q Who ,vas along? A Mrs. Rehberger and 
Mrs. Beyer and Mrs. Pfeiffer and :JYirs. Bauden-
distel. 

Q You were all in with the party ? A 
Yes, sir. 

Q Did you get to the theatre together ? A 
In the front of it and went upstairs toge ther. 

Q Who went upstairs with you 1 A All th e . 
ladies went up together. 
. Q Where was your s-eat? A In the Hecond 
balcony, the first row. 

Q When you went _into the theatre had th e 
sho-\v started 1 A No. 

10 
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Q What happened when you got into the 
theatre? A I went in and talked and they told 
me where my seat is and then there was a light 
and then the light went out. 

Q Where, were you when the light went out? 
A I went to go up to my seat. 

1 o Q Was there any usher there? A Yes, sir. 
Q Where was the us.her standing? A Be-

tween the first and second balconies. 
Q What Mr. Schneider calls a passageway 01 

A Yes, ,sir. 
Q She was there standing in the passage-

way? A Yes, sir. 
Q In what order, who went up first into the 

seats? A I think the other ladies went up 
first. 

20 Q Who was in the front r·ow with you? A 
Mrs. Beyer. 

Q· None of the other ladies vvere with you in 
the other row~ A No. 

Q Who went int 10 the first ro-w first? A Mrs. 
Beyer. 

Q How ,many f e·et in was she sitting? A 
I didn't went into the seat. 

Q Who was seated at the end of the seat ? 
A I think it was a gentleman. 

30 Q This gentleman here (indicating)? A 
I don't know. 

Q You do n9t remember him? A No. 
Q There was a gentleman seated at the end 

seat? A Yes, sir. 
Q What did he do? A He got up to let me 

In. 
Q What did you do then? Then, what hap -

pened? A As you know, I had to go five steps 
up to get back to the seat, to the row, and it 

40 was dark. You know, the performance :started 
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and it was dark and I couldn't see where I 
stepped and there was a hole from the step to 
the row and I stepped in there and I fell. 

Q Then, what happened to you ? A I only 
r emember I ·was sitting in the ladies' room and 
vomited.-

Q That is the next thing you remember ? A 
Yes, sir. 

Cross examination by Mr. Schneider. 

Q You had a seat in the front row ? A Yes, . sir. 
Q Do you remember was it three seat s in ? 

A I don't know; I didn't went in. 
Q Do you remember the number of the ,seat ? 

A No, I didn't have the ticket ; Mrs. Reh-
berger bought the tickets and gave the ticket 
to the usher; I didn't hav e a ticket at all. 
. Q Mrs. Rehberger was not seated with you ? 

A No, she went further up. 
Q She went further up? A Yes, sir. 
Q How many more were in the part y 1 A 

Two more. 
Q Besides you? A No, some more beside:s. 

Mrs. Baudendi ,stel, Mrs. Pfeiffer and Mrs. Beyer . 
Q It was a stag party of ladie ,s ? A Yes, ,sir. 
Q No gentlemen with you at all ? A No. 

GEORGE E. DOUD, sworn 1n behalf of th e 
plaintiff. 

Direct examination by Mr. Hannoch. 

Q You reside here in Newark, do you ? A 

lo 

30 

Yes, sir. 40 
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Q Where do you live? A Roseville 127 
Roseville avenue, that is. my business, and' I re-
side at 190 North Seventh street. 

Q Were you in the Shubert The,atre 1 the night 
of the accident? A The night of the, a-ecident . ' yes, sir. 

10 Q Where were you seated? A In the end 
seat ·Oif the first row, next to the aisle. 

Q Can you tell us how the second balcony is 
divided from the first balcony in the Shubert 
Theatre? A With an alley, pas -sageway, or 
whateve·r you term it, I should say four feet 
wide. 

Q In order to get into the first or second 
balcony do you have to use this passageway? 
A Decidedly, depending on ,vhich way your 

2 o ticket take 1s you. 
Q Going to the first balcony in which di-

rection? A Going to the left as we did, you 
,vould na·turally go to the left for the first 
balcony and to the right for the seoond. 

Q Is the first row of the second balcony on a 
level with this passageway? A I should say 
four f e-et higher than the . floor of the pas:sage -
way with a brass railing and a small portiere in 
front dividing the place, that is, from the end of 

30 the seeond platform flooring, thi ,s br 1ass rail and 
portiere I should say was around three and a 
half or four feet high, something about that. 
_ Q Is there any other material of any kind 

between the brass rail and the floor ? A None 
other than· the portiere, as I recall. 

Q In order to get into the first row-let me 
put it this way: what space is there between the 
seats and the portiere ? A Very limited space. 
For a man of any size it was necessary, if he had 

4 o the courtesy, to stand up to allo,v a woman to 
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pass. The space is limited because I am a pretty 
good sized man and I tried to make it a point 
when a lady passes me to arise and let her in. 

Q You were at the end of the seat ? A I 
have been going there all win ter and make it a 
point to get on the first row aisle depending on 
where the sea.ts are located. 1 o 

Q And in order to get into the first row from 
the aisle ,vhat do you have to do ? A Climb 
up these stairs, naturally. 

Q Are there any additional stairs leading 
from the aisle into the first row, or is the first 
row on the level with the aisle landing up from 
the passageway? A If not mistaken there is 
about three or four steps up and you strike the 
level of the floor of the seats nat urally going 
in it, as I recall it. I noticed it time and again ::: o 
that way; I haven't been in there in a year. 

Q This particular night do you -remember th is 
1\1:rs. Heine coming in? A I only rem ember 
the incident. 

Q Tell us what you remember of the incid ent? 
A I simply supposed, as I was accustomed to 
do on that end seat, because I made it a point 
every Saturday night to have one of the end 
seats, because there ,vas more space o:ri the end 
seat to turn around in, than to turn around in the 30 
middle of the aisle. 

Q What do you rem ember of the incident ? 
A I simply recall, as I recall it, she came in. 
The curtain was up and I simply got up and let 
her pass me. I stepped down in the step as usual 
and she was a.past me possibly one or two steps; 
I don't know if she didn't touch me in any way, 
shape or manner, and as I thought had to step in 
there, and the first thing I see the crash ; I 
wouldn't call it a crash, a blow on the back, only 4 0 
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to see this lady fall headfirst do-,vn the steps. 
I attributed it largely to the condition of lack 
of light. 

Mr. Schneider. I ask that that be stricken 
out. 

The Court. Strike it out. 

A I should not have said that, probably. 
Q This woman fell down the stairs 0? A Fell 

down the stairs. 
Q What did you do then f A I simply-

naturally the attendant came and attended to her 
and took her, I suppose, to the ladies' room 
down stairs. 

Q That's all you know about it f A That's 
all I knovl of the incident. 

Q Are there any lights at all in -the stair-
ways 1 

Mr. Schneider. In the complaint it says 
nothing at all about lights. The complaint 
is not based on lights. 

A There is a small platform-

The Court. The question of lights in the 
operation of a theatre, while it may not be 

30 negligence specifically, I think it is evidential 
to show the condition at the time an accident 
happened. The complaint is not lack of 
light, but I think there is a hole there, but 
I think you can show that the lights went 
out, and I will admit what the conditions 
were when she fell. 

Mr. Schneider. Withdraw the objection. 

Q My question was whether there were any 

40 lights in the neighborhood of this staircase at the 
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time the accident took place. A None ; that is, 
not on the steps. 

Cross examination by Mr. Schneider. 

Q Was the theatre lighted f A At the time 
of this accident, you mean f 10 Q Yes. A To the best of my memory and 
to the best of my recollection the theatre was in 
darkness, that is the play was in motion; the 
lights we had was coming largely from the stage. 

Q Are you sure the play ·was on at the time, 
to the best of your recollection t A Yes, to the 
best of my recollection I firmly believe it was; 
tha t is, to the best of my recollection. 

Q You always try to get the first seat on the· 
aisle f A I make it a point, a kind of first-
nighter on Saturday nights. 20 

Q Do you know whether or not Mrs. Heine 
after she fell was there for any appreciable 
length of time 1 A She was taken away very 
rapidly. The attendants were there attending to · 
her, or the people who came to her rescue, and 
very briefly she was taken evidently to the ladies' 
room, supposedly on the next fl-oor. 

Q About how long was she there before she 
was taken away1 A A very short time. 30 Q Can you tell us in minutes. A Very 
briefly. I wouldn't want to say. Half a minute 
or two minutes. In other words, they came to 
her rescue very readily. 

Q Do you remember the name of the play 
that was on that night f A I don't, to be frank. 

Q Do you remember whether any other lady 
went in there before Mrs. Heine 1 A Probably 
did, because sitting on the end of the row it was 
quite a natural thing they ·would and I said 
whenever I saw anyone come in that way I found 40 
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it better, the space was so narrow, to step out 
to let them step in. 

Q As a gentleman you would do that? A 
As a gentleman, and I might add it was more to 
my advantage. 

Q It ·worked both ways 1 A Yes, sir. 
10 Q In the first two seats you and your wife 

were sitting f A No, it was a friend with me. 
Q ,v as anyone sitting in the third seat there 1 

A That I wouldn't want to undertake to say. 
I had a friend with me and beyond that if it 
wasn't for this accident I wouldn't have paid 
any attention to it. 

Q Was anyone seated to your left, beyond the 
lady who was with you 1 A I didn't pay par-
ticular attention and I wouldn't want to make 

20 that statement to say for a surety. 
Q Do you know whether any lady came in 

shortly before J\IIrs. Heine came in 1 A I 
wouldn't want to undertake to say that for sure. 
They were coming in, that is, the ones that got in 
ahead of me, and they could come from the other 
end of the aisle. 

Q Do you remember any lady coming in 
directly ahead of Mrs. Heine f A I would say 
this, that the friend I ,vas with, there was two 

30 ladies that she recognized and knew one of them, 
if my memory serves me right. 

. Q The lady who was with you recognized 
who 1 A Someone who went into that row. I 
wouldn't want to say for sure; it is hazy, and I 
wouldn't want to make that statement. 

Q Some one with Mrs. Heine 1 A One of 
the party who was with Mrs. Heine, the friend 
I was with particularly knew. I wouldn't want 
to make that statement even at that for I didn't 

40 pay any attention and it didn't concern me. 
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There may have been four seats or one beyond 
there, for the reason it didn't concern me; I 
was occupying my own seat. 

Q You cannot tell us whether directly ahead 
of J\1rs. Heine another lady . entered 1 A I 
wouldn't know Mrs. Heine now. I only know the 
incident whereas I say to the best of my recollec-
tion it ·was dark. 

Q Do you remember getting up before she 
came in to let another lady go in before her 1 A 
I wouldn't want to say. 

Q You go there every Saturday night f A 
Not this ,vinter, but during that winter and 
probably the year before. 

Q You have been there since 1 A Not this 
winter at all; not that that had any thing to do 
with it, I haven't bothered with theatres as 
much. 

AJYIELIA REHBERG ER, sworn in behalf of the , 
plaintiff. 

Direct examination by Mr. Hannoch. 

Q You reside in Newark, do you f A I do. 
Q At what address 1 A 300 Verona avenue. 
Q Do you know· Mrs. Heine 1 A I do. 
Q Have you known her a number of years f 

A Yes, sir. 
Q She was a guest at your home during the 

Christmas holidays in 19241 A Yes, sir. 
Q Were you with her the night they went 

to the Shubert Theatre 1 A I was. 
Q Do you ·know what night it was 1 A Do 

you mean the date 1 
Q Yes. A December 27th. 

10 

20 
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Amelia Rehberger, direct. 

Q What performance 
couldn't tell you. 

Q I mean afternoon . n1ng. 

did you attend 7 A I 

or evening? A Eve-

Q Who was in your party 7 A Mrs. Beyer, 
Mrs. Baudendistel, Mrs. Kraemer and Mrs. 

10 Pfeiffer and myself. 
Q Where were you supposed to sit with re-

spect to Mrs. Heine? A '' E '' row. 
Q Also in the second balcony? A In the 

second balcony. · 
Q You had all the seats 7 A I bought the 

tickets. 
Q When you went into the theatre had the 

performance started 7 A When we went into 
the theatre the performance had not started but 

20 by the time we got to this aisle or platform' that 
divides the first and second balcony, the lights 
went out. 

Q Where were the ushers 7 A In this aisle 
that divides the first and second balcony. 

Q You were in ''E'' row, you say? A I 
was in ''E'' row. 

Q In order to get to '' E'' row you had to go 
up the aisle 7 A I had to go up the aisle. 

Q "\Vhere were your seats with respect to 
30 Mrs. Heine's aisle, if you remember? A On 

the same side, the same aisle but a few rows 
back. 

Q Were you in front of Mrs. Heine or in 
back of her 7 A In back. I had the tickets and 
I was in back, and r let the other ladies go ahead 
and I was in back. 

Q Did you see Mrs. Heine fall 7 A No. 
Q Where were you when she fell 1 A I had 

given them the tickets and I saw where her 
4o aisle was and found her seat and I stayed with 
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A melia Rehberger, direct. 

her until I showed her where her aisle was and 
then I went on up to my seat. 

Q Where was the usher at that time 7 A In 
the passageway that divides the first and second 
balconies. 

Q Was anything said to you by the usher 7 
A She looked at the coupon and said, "Your 
seats are up there.'' 

Q When did you first find out Mrs. Heine met 
with an accident 7 A After I got up and got 
seated I looked down at her row and I saw the 
seat was vacant and I got up and I s~w th em 
leading her out. 

Q What did you do 7 A I followed. 
Q Where did you find her 7 A Just before 

they started down stairs. 
Q What condition was she in , A Bleeding 

fr om the nose and mouth. I saw blood, I don't 
know where it came from, but that I am sure of. 

Q Did she go to your home 7 A Yes, sir. 
Q How long did she stay there 7 A Five 

weeks .. 
Q During the ti111e she \Vas at your home how 

long ·was she confined to bed 1 A I should say 
about a week. 

10 

20 

Q And after that 7 A She got tired of stay-
ing in bed and we had her on the couch and 3 o 
made her comfortable that way. 

Q During the time she was at your home 
was she suffering any pain 1 A A great deal. 
I was up many times at night ·with her putting 
on applications. 

Q Did she go back to New York later on 7 A 
No, I took her back. 

Q Do you know what business she is in °? A 
Dressmaker. 

Q You are not living with her in New York ? 40 
A No. 
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Carrie B. Beyer, d.irect. 

Q, I-Iaven't lived with her in New York? A 
Never. 

Q So you do · not knovy about how frequently 
she. works yourself 1 A No. 

Q Had you visited her in New York? A 
Yes, sir. 

Cross exan1ination waived. 

CARRIE B. BEYER, sworn 1n behalf of the 
plaintiff. 

Direct examination by Mr. I-Iannoch. 

Q. You were one of the party who attended 
20 this theatre on the 27th of Decen1ber, 1924? 

A · Yes, sir. 
Q Where ,vas your seat 1 A Mine vvas the 

fifth seat in ''A'' row. 
Q The same aisle that Mrs. IIeine was in ? 

A Yes, sir. 
Q Did you go in with them 0? A No, I was 

there I judge about five minutes ahead of her. 
Q Did you see them come in 1 A I did. 

They were standing in the pass-age,vay and I 
30 was looking for the1n and I was standing in 

the passageway and I saw the girl motion to 
them to take their seats and a second after the 
lights went off and the performance went on 
and my attention ·was drawn to the stage. 

Q When did you fir.st find out Mrs. IIeine 
met with an accident? A In fact the lady with 
Mr. Doud happened to know me-I didn't recog-
nize her-she leaned over and she said, '' Was 
there an old lady in your party?'' and I said, 

4 0 "Yes"; she said, "That lady fell," and I told 
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Carrie B. Beyer, direct . 

Mrs. Baudendistel and Mrs. Bauden distel turned 
around and she saw Mrs. Rehberger coming 
down and she immediately got up and left. 

Q So you did not see the accident your self ? · 
A I did not. 

Q. The seat in which you were seate d you 
say was ho,v many seats in ? .A The fifth. 

Q How high was that seat you were sitting 
in above the passageway that divides the first 
and second balconies? A I judge it is five feet; 
the rest have been saying four. 

Q It is rather high ? A Quite high. 
Q In order to get into your seat what did 

you have to do1 A To get in ' 'A" row 1 
Q Yes, the seat you had that night ? A If it 

is. permissible I very well remember that when 
you go in the floor on ,vhich the seats are is 
cut 1n. I kno-w, because I happened to have 
sat in that seat and when you sit in the firs t 
seat you are not very comfortable, becau se your 
left f.oot is on the · floor and your right foot is · 
apt to hang do,vn, be.cause , the floor is cut in 
r ight there. 

Q What did you do when you came to the 
pass ageway, for instance, you are going up 
and walk up this , passage,vay between the first 
and second balcony. Do you enter the aisle that 
goes all the way up? A Yes, sir. 

Q How do you get into "A" row ? A You 
go down the passage,:vay, turn to the right, and 
go up four or five steps. 

Q (By Mr. Schneider.) A little louder, 
please. A You go down the passagewa y and 
turn to your right, and this happened to be the 
first aisle and then you walk up four or five 
steps-I am not sure how many, I think five. 

10 
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30 

Q· (By Mr. Hannoch.) Then, what do you 40 
do ? A 'rurn to the left to get into the seat . 



"JJf. otion for a Non-suit. 

It is a very awkward space that way and it 
is hard to get into that row. 

Q Describe what it is that makes it hard to 
get into that row 1 A It is hard to describe, 
but the flooring is cut in and this side ('indi-
cating), if this was the first seat your right 

10 foot would hang and it is rather uncomfortable 
and your left foot is on the floor. Have I made 
that clear~ 

Q Are there any additional steps leading 
from the . aisle into the ''A'' row 1 A You walk 
up rnore steps. 

Q You walk up another step 1 A It is sort 
of a step, you walk up into that aisle. 

Q As far as you know how long did that 
co:iidition exist 1 A I know definitely it was 

2d that way three weeks before the accident. 

30 
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Cross examination waived. 

PLAINTIFF RESTS. 

Mr. Schneider: I respectfully move for 
a non-suit on the ground there is no negli-
gence shown on the part of the defendant 
by the plaintiff. 

I take it that the proof should follow 
the complaint and the proof should re.st 
solely on that allegation, and there is no 
allegation or proof in this case . of wrong-
doing. 

I also urge as a ground for my motion 
to non-suit the ground of contributory negli-
gence of the plaintiff. 

The Court: How can I overlook the 
statement made by 1\Irs. Heine that there 
was a hole from the step to the row, as 
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Clementine FI eine, direct. 

she expressed it, and that she stepped into 
that and fell. 

For the purposes, of this motion you admit 
the t.rutb of everything that has been testi-
iie<l to by the plaintiff's witnesses but deny 
its sufficiency in law and I have to give the 
plaintiff the most favorable inferences that 10 
I can draw from the testimony in the case. 

l\1r. Schneider: May I suggest on this 
point that your Honor give me the privilege 
of asking a question on that 1 

The Court: I cannot do that. I will 
deny the 1notion on the ground the testi-
mony she gave . as to their being a hole 
there and she stepped in between the step 
and the row and fell, and the question of 
contributory negligence is a question for 20 

the jury. 
I will hear the defense. 
Defendant's counsel prays an exception to , 

this ruling of the Court. 
Exception noted as ground of appeal. 

CLEl\1E ,NTINE I-IEINE, plaintiff, recalled in 30 
behalf of the defendant. 

Direct examination by Mr. Schneider. 

Q I just will ask you one question. When 
you went up the stairs there, you went up four 
or five steps 1 A Five steps. 

Q vVhen you stepped down ~ A es~ sir, it 
was a hole and I got into a hole; I d1dn t know 
that. 40 

.. ... 
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Clementine I-I eine, direct. 

Q By a hole you mean a step leading down 
to the floor ,vhere the seats are t A What 1 

Q. When you were standing there, b€f ore you 
stepped, right below you was, the floor where 
your seat is t l\tlaybe you do not understand 
me~ A No. 

Q 
Q 

Yes, 
Q 
Q . sir. 

You went up five steps 1 A Yes, sir. 
And then your seat was to your right? A . s1r. 
So you go up? A Yes, sir. 
And your seat is to your right t A Yes., 

Q About three seats in? A Yes, sir. 
Q So you turned around to go to your seat 1 

A I will explain it to you. I went afte.rwards 
to look at the place to see ·where I fell and it 

20 was five steps I went up and it was dark and 
the step only went to here and there was an 
empty space, and there is the first row ( indicat-
ing), and I couldn't see the row on account it 
was dark. 

30 

Q vVhat do you mean by ''hole''? A The 
step it comes far enough over to the row to the 
seat, and then I went up later to see where I 
fell and then I saw that and they put lights on 
after that. 

Mr. Schne ,ider: I object to that, '' They 
put lights on after that,'' and .ask that that 
be stricken out. 

A I wanted to know, I wanted to see the place 
where I fell; I suffered too much. 

Q You turned to your right to go to your 
seat t A I didn't get into the seat. 

Q You turned to go into your seat1 A I 
4 o only went up to go . 

4T 

Frank L. Smith, direct. 

Q Did you turn around to go to the s,eat? A 
I didn't get in. 

Q Before you ,vent up did you turn? A 
I wanted to turn to get in but I didn't get in. 

Q Then the man got up who was sitting on 
the aisle t A Yes, sir. 

Q Belo,v you was the floor t A Five steps 
down ,vhere I fell I ,vent to the floor. 

Q That is the floor right below where you 
fell, is the floor 1 A I think so, I didn't re-
member anything. 

Q When you looked at it afterwards you 
saw that is the floor 1 A Yes, sir. 

Q If you go along that floor you could get 
to the s.eat; that is the floor you walk on to 
get to the seat? A Well, I went five steps 
up to ge.t into my seat. 

Q There is the floor right belo-w there to get 
to your seat? A Yes, sir, on account of the 
poles behind--

Q Where you mean the hole is there the 
floor is there? A Yes, sir. 

Cross examination ·by Mr. Hannoeh. 

10 
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Q At the bottom of the hole is the floor? A 30 
Yes, sir, there is the floor. 

FRANK L. SMITH, sworn in behalf of the de-
fendant. 

Direct examination by Mr. Schne•ider. 

Q What is your business? A Manager of 
the Shubert Theatre. 40 
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Frank L. Smith, direct. 

Q How long have you been the manager of 
the Shubert Theatre~ A Probably about five 
years, four years. 

Q You were the manager in December, 1924? 
A Yes, sir. 

Q Was your attention called to Mrs. Heine 
1 o falling on the second bacony? A Yes, sir. 

Q Did you go immediately to see about i't? 
A Yes, sir, I did. 

Q Where did you go? A To the ladies' 
room up on the balcony floor. 

Q To whe,re Mrs. Heine was? A Yes, sir. 
Q You called a doctor~ A Immediately. 
Q And had her attended to~ A Yes, sir. 
Q You are familiar I suppose with the con-

struction of the theatre? A Ye,s, sir. 
Q How long have you said you have been 

20 manager there1 A Between four and five 
years; I don't know exactly. 

Q Did the ushe-r in charge point out the 
place where Mrs. Heine fell 7 A Yes, sir. 

Q Where is it 7 A On the steps leading to 
the rear balcony on the first row of the rear 
balcony. 

Q Row '' A''1 A Yes, sir. 
Q Do you know when the theatre was built 7 

3 o A No, I don't know the exa ,ct tim ,e. 
Q Has any change been made in that since 7 

A No, sir. 
Q Any change at all of the , slightest kind 7 A 

No, sir. 
Q It is still the same as it was in December, 

1924? A Yes, sir. 
Q Des•cribe to the judge and the jury just 

what the condition is there? A Well, the-re is 
no unusual condition, just steps going to the 

40 rear balcony. 
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Fr ank L. S'mith, direct. 

Mr. Hannoch: I object as a conclusion. 

Q Tell us the condi t ion of the steps. A 
There are four aisles leading to the rear 
balcony and each aisle has steps leading to it, 
you go up the steps to your seat. 

Q Take for instance row ''A'' there, what 
number would three seats in from the aisle be,? 
A I don't know the exaet seat number. 

Q A person going into that seat, ju st how 
would he get there~ A The y proceed up three 
or four steps, turn to the right and there is a 
railing or crossover aisle; on the firs t row there 
is a slight elevation and she would have to pass 
in that first row. 

Q How would you get to the fir:st row from 
the steps ? A Bear off to your right. 

Q Do you have to step down anything ~ A 
No. 

Q Is it level there f A As eaeh seat goes up 
t hey meet the level of the rows, each level. ' 

Q W·ould you have to step down any to get 
t o row ''A'' f ro.m the steps 1 A No, sir. 

Q Just turn and walk in 7 A To your right. 
Q Of "'what material are the steps 1 A 

Cement. 
Q Of what material is the floor ? A Cement. 
Q As you walk into the aisle what is the 

material? A The natural flooring is cement, 
concrete. 

Q Is there any hole there as you turn from 
the steps to go into row ''A'' ? A No, sir. 

Q Is there anything that can be •called a 
hole ~ 

Mr. IIannnch: I object to that. 
Mr. Schneider: Withdraw the question. 

• 
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Frank L. Smith, direct. 

· Q Is there anything resembling a hole there 1 
A No, sir. 

Q Any declivity of any kind 1 A No, sir, 
positively not. 

Q Have you seen that often, that aisle there t 
A Every day; every time there is a show I go 

10 through the building. 
Q Do you know, when your attention was 

called to the accident, whether the show had 
started or not t A The show had not started. 

Q Ho,v do you know that t A Because all 
the time I was upstairs, I always get the time 
of an accident, whenever an accident occurs if ' there is any such thing, a person turns on their 
heel or anything at all, I always want to know 
the exact time. 

20 Q What was the time of this accident°? A 
Offhand I ,couldn't tell you the exact minute; 
around 8 :20, 8 :25, 8 :15. 

Q How do you know it was before the show 
started 1 A Because as I went upstairs I im-
mediately did the usual thing in case there is any 
e~citement. 

Q . Do you know whether the show was on, 
not what you asked 1 A Only from information. 

30 Q As you went upstairs was the light still 
on in the theatre 1 A The lights in the audi-
torium proper1 

Q Yes. A Iu the entire building when the 
show has started all the light ,s are out except 
the ceiling lights and the aisles. 

Q Were the lights on when the show had 
started 1 A rr'l1e aisle lights are on. 

Q Which lights 1 A The step lights and 
the overhead lights; that is a fire regulation, 

40 you have to l1uve those burning. 
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Frank L. Smith, cross. 

Cross examina.tion by Mr. Hannoch. 

Q Tell us about the aisle light, what do you 
mean by aisle light 1 A On the ·steps they have 
a light sunk in to the steps. 

Q There is a light sunk into the steps 1 A 
Yes, sir. 

Q So that people walking up the steps can 
see where they are going~ A Yes, sir. 

Q How soon after the accident were those 
lights put in~ 

Mr. Schneider: I object to that question 
on the ground no allegation has been laid 
in the complaint for it. 

The Court: I will admit it. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
Ex ,ception noted as ground of appeal 

Q How long after the accident ·were those ' 
lights put in1 A They haven't been put 111 

since then; they were in there before. 
Q Are you sure about that t A Positive. 
Q Are you sure there is a light in this corner 

of aisle "A" when this aocident is said to have 
occurred. A If I can de-scribe it to you. 

Q Sure, go ahead. A Overhead we have 
drop lights with reflecting shades on, they ,come 
from the ,ceiling and they hang -on a cord, and 
every other step has one of these base lights; on 
one step it would be on the right and the other 
on the left. 

Q 80 pe·ople walking into their seats from 
the aisle can see where they are goingf A 
Yes, sir. 

10 
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Frank L. Sm .ith,, cross. 

Q am a:sking you again whether those lig,hts 
were 1n there at the time the , accident took 
place f A Yes, ,sir. 

Q Are y.ou sure about that 1 A Yes. 
Q Is the cement painted white now at the 

entrance to the seats 1 A The cement is red 
1 o .and on the tread of each step there is white 

paint. 
Q When were they painted white 1 A They 

are done every yea~ 
Q Have they been done prior to the accident 1 

A Yes, sir. 
Q Are you sure about that 1 A Oh, I arm 

positive. 
Q What makes you certain about it 1 A Be-

cause I have a painter em.ployed at the theatre 

20 
and he does thos-e things f:or m·e. 

Q What makes you think the lights were in-
stalled prior to the acc.ident1 A I know they 
are in there ·since the present management, Mr. 
Schl~singer, had the theatre, because they were 
put 1n the :first season Mr. ,Schlesinger had the 
theatre. 

Q Did you make a report of this a•ccident1 A 
Y·es, sir. 

30 Mr. Schneider: I object to that. 

40 

The Court: I will admit it. 

Q Did you refresh your recollection or mind 
from your report as to ·when the accident took 
place f A I could have if I saw it. 

Q Had you seen it prior to testifying here t 
A No, sir. 
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Clarence ll!illcr, d'irect. 

CLARENCE MILLER, sworn in behalf of the 
defendant. 

Direct examination by Mr. Sohneider. 

Q What is your profession or business 1 A 
Structural engineer. 

Q For yourself or are you associated with 
anybody1 A W. E. Lehman Company, archi-
tects. 

Q Ho ·w long have you been a structural en-
gineer t A Five years. 

Q Have you built theatres 1 A Before the 
five years I was superintendent of construction. 

Q How long1 A Fifteen years .. 
Q What was your business bef.ore that 1 A 

That is twenty years' experience in the building 
ga,me. 

Q I-lave you built theatres 1 A Yes, sir. 
Q Did you have anything to do with building 

the Shubert Theatre on Branford Place in this 
city f A I was superintendent of construction. , 

Q Did you supervise it~ A Yes, sir. 
Q H.a ve you a plan of the theatre there or 

any part of it 1 A Yes, I have a plan of the 
theatre. That ·was built in 1912; that is the 
balcony. 

Q Whatf A I have a plan of the balcony 
only. 

Q What they call the first and seeond bal-
conies~ A Yes, sir. 

Q Is that in the same -condition it was in 1912 
as far as construction 1 A As far as construc-
tion it is. 

Q As to the stairs 1 A As far as the stairs, 

10 

30 

concrete ·work, it is the .same. 
Q De,s.cribe to the judge and jury the con-

struction of the first and second balconies. A 4 O 
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1Clarence Miller, direct. 

The first and second balconies are constructed of 
steel and concrete, a modern construction• the 
latest construction. ' 

Q The la test construction 1 A At the time. 
. Q What is it with reference to the . present 

time or to 19241 A At the time that theatre was 
10 built theatres were .first beginning to be built 

of concrete, in fact it wa ,s the second theatre in 
Newark to be built of concrete; before that all 
theatres were built of wood, since that time 
theatres are being · built of concrete; in other 
words, that is called a modern construction. 
Another thing that makes it modern construc-
tion is before that time many theatres were built 
with a first and second balconies above each 
other. Now, they have ·what we call a long 

20 single balcony, the forward part and the rear 
part divided in the middle by a crossover which 
you call an aisle or passage. 

Q De,scribe this particular first and second 
balcony. A This was built according t•o the 
building code of Newark. 

Q vVas it passed by the building department 7 
A It was passed by the buildino- deinartment 

• b t' ' 
yes, sir. They had a license to open the theatre; 
you must have a license to open a theatre in 

30 Newark. 
Q Who gives that 1 A City officials. 
Q Just how are the first and second balconies 

built 1 A Of -steel an'd concrete. 
Q As you enter it there is a passageway be-

tween the first and second ha.loonies t A Yes ' sir. 
Q To your right there are aisles or stairs f 

A As you come over the crossover there are 
four passageways ·up to the second balcony and 

4 o four passageways down to the first. 
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Clarence Miller, direct. 

Q Have you been shown this morning, at iny 
request, the ''A'' ro,v of the second balcony t A 
I have. 

Q At the first passageway from Branford 
Place entrance? A The first passageway whe,re 
you can turn to the right or left, where you have 
seats on the right or left. 

Q ,Seat,s on the right! A Yes, sir. 
Q Have you been shown that particular 

spot f A I have. 
Q Describe to the Court and jury just ho,v 

you get to a seat three or four sea.ts to your 
r ight. A You go up straight five steps, turn to 
your right and go up two-one step and two . r isers. 

Q Just what does that mean 1 A A step 
has a tread and if there are ten treads in a pair 
of st1airs then it means there are eleven risers, 
because it takes one to get to the top platform. 

Q Are those steps built in the usual manner 
as theatres are ·constructed 1 A Built generally 
as the-a tres are · built. 

Q As you turn to• your right to go to a seat 
there, three or four seats in, you have what 1 
A One side step and the two risers to go up. 

Q One side step to go up, A After you go 
up you have to turn to the right and there is 
one step and two risers going up. 

Q Leading to the seats 1- A Leading to the 
seats. 

Q Then you take your seat t A Then you 
t ake your seat. 

Q You say that is the usual construction of 
theatres of that type 1 A That is the usual 
construction of theatres built at that time and to-
day. 
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Q Is there any hole there where you step 
from the stairs to the seats 1 A There is no 

40 

hole there. 
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·Clarence Miller, direct. 

Q Is there anything resembling a hole 7 A 
Nothing resembling a hole I could see, or know 
of. 

Q You examined that today? A I did. 
Q Is it the same as it was in 19241 A I 

don't know how it was in 1924. 
10 Q Is it the same as when you built it? A 

As far as the construction it is as far as the 
lights it is not. ' 

Q As far as the construction it is the same f 
A In so far as the construction goes it is the 
same~ 

Q Of course you do not know about the light 
changes, do you f A No, sir. 

Q As to ·when they ,vere made f A No, sir. 
Q As far as the construction is concerned 

in other words, the possibility of holes is th~ 
2 O same as when you built it f A It is the same as 

when I built it; the concrete is in good condition. 
Q The method of construction is the same 

isn't it? A Absolutely. ' 
Q In other words, from the point of struc-

tural changes or condition it is the same as when 
you built it f . A. It is absolutely the same today 
as when I built it so far as structural conditions 
are concerned. 

30 
Q Did you, in your examination this morning 

walk in that aisle t A I did. ' 
- Q And in towards the seat 7 A I walked 
up to the top of the steps only. 

Q If you had to walk into the seat you told 
us about would there be any hole there f 

Mr. IIannoch. I object. 
The Court. Sustain the objection. Let 

him tell without leading him. 

A The step is the same as when it was built; 
4 0 there is no hole there. 
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Claren ce Miller, cross. 

Cross examination by Mr. Hannoch. 

Q· Did you put lights in it ,vhen you built 
it 1 A No, sir, we had five brackets on the side-
walls. At tho time it was built it was the way 
thea tres were built at that time. 

Q I understood you to say you construct them 10 
today the same as you did then 1 A Yes, sir. 

Q What do you mean when you say the lights 
are different? A The lights are an equipment, 
not structural. 

Q You make a distinction between equipment 
and structure 1 A I do. 

Q Talking about the lights, were there lights 
in there at the time yon built it along the treads 
of the steps going into the aisles 7 A N·o, sir. 

Q Are they put in modern theatr es 1 A o 
They are. 

Q You do not know yourself when they were · 
put in this theatre 7 - A I do not. 

Q You had nothing to do with that 1 A I , 
had nothing to do with that, no. 

Q The question of painting the treads, was 
that a matter that was taken into consideration 
in 1912, or is that a modern idea, painting the 
trea ds white 7 A We didn't paint the treads 
,vhite at that time. They most generally put car- 30 
pet on the treads. As far as painting the treads 
white that is a personal opinion of the manage-
ment to do it. 

Q In other words, if the manager wants to 
paint the treads white he can do it and if he 
doesn't want to do it he doesn't have to do it. 
A Right. 

Q That is up to the manager¥ A Yes, sir. 
Q "\Vhen you get into the first aisle ''A'' row, 

is there a brass rail in front of the seats 7 A 40 
-' 
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There is a brass rail when you get to the top 
of the steps. 

Q That extends in front of "A" ro-w seats 1 
A That extends in front of "A" row all the 
way to the first steps. 

Q How far or how high would you say, ac-
1 0 cording to your sketch, the floor of ''A'' row 

seats is above the floor of the passageway thait 
divides the upper and lower balconies 1 A It 
is three feet eight inches. 

Q Have you measured it1 A I have it here 
on the steps and levels. 

Q What is there between the brass rail and 
the floor of ''A'' row seats; in other ·words, as-
sume this bench is the place in front of ''A'' 
ro,v; at the top is a brass rail 1 A Yes, sir. 

Q The bottom is the floor of the ''A'' row 
20 seats, and what is there between the back there 

and the floor 1 A I don't know. 
Q What did you see this morning1 A I 

didn't see. 
Q Didn't you look 1 A I didn't look to see 

whether any curtain was there. 
Q Is there an iron fence or rail there 1 A 

There is an iron rail there. 
Q That is on top 1 A Yes, sir. 
Q What is there in the space in between 1 A 

30 I don't know. 
Q What does the plan showi A I haven't 

that section with me ; I only have the plan. 
Q What is it you have with you 1 A I have 

the plan of the balcony. If you care I will show 
you where the condition is. 

Q It is marked with a yellow square 1 A 
That is approximately ,vhere it ,vas pointed out 
to me this morning, the seats. 

Q Now, I am asking you can you tell from the 
•10 plans whether there was anything placed in the 
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construction between the top of the iron rail and 
the floor ''A'' row seats 1 A No, it only shows 
an iron rail across. 

Q That is all your plan showsi A That is 
all the plan shows. 

Q When you were there this morning did you 
notice whether there was a curtain in between 1 
A I didn't notice that. 

Q What is there directly in front of the "A" 
ro,v seats, right in front of the brass rail 1 A 
The crossover. 

Q That is the passagew.ay dividing the two 
balconies 1 A Yes, sir. 

Q That is about three and a half feet below 
the floor of the "A" ro,v seats 1 A Right. 

Q You say when you were in the ''A'' row 
seats looking forward you did not see anything 
tha t looked like a hole or declivi ty1 A Nothing 
but the space there. 

Q When you got in the middle of aisle seat 
A-4 what was there in front of you, any space 
there 1 A In A-1, that is the seat . that was ' 
pointed out to me this morning. 

Q Yes, what is dire0tly in front of that 1 A 
An iron rail. 

Q What is directly in front of that1 A The 
crossover. 

Q What is in front of thatf A Three foot 
eight. 

Q That does not look like a hole 1 A I 
wouldn't consider it a hole. 

Q Balconies are now constructed with marble 
in front between the brass rail and the floor 1 A 
That is done in the front at the facia, that is 
solid do,vn there now. 

Q They do not . have this open space with 
curt ains on the front at the front of the balcony 1 
A This balcony is solid. 

10 

30 

40 
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·. Q I do not mean the very front. A Up 
there they are built the same today with an iron 
or a brass rail. 

Q You do not build any of Stern's theatres 
that way, do you 1 A I have this year. 

Q Where f A In Orange we had a balcony. 
10 Q You had a brass rail in front~ A Yes, 

sir, and a brass rail at the crossover. 

20 

Q Your plans show nothing about lights f A 
No. 

Mr. Schneider. I offer the plans in evi-
dence. 

Mr. Hannoch. No objection. 
(Same are marked Exhibit D. 1.) 

CHARL .ES J\tf. ROBBINS, s,vorn in behalf of the 
defendant. 

Direct examina.ti.on by Mr. Schneider. 

Q How long have you been a practicing 
physician f A Thirteen years. 

Q In Newark here1 A Yes, sir. 
Q In the general practice of surgery and 

3 0 medicine f A Yes, sir. 
Q Did you examine Mrs. Heine this morning t 

A Yes, sir. 
Q Just what did you find 1 A I found Mrs. 

Heine had some difficulity in the flexion of her 
left thumb. Her general condition is practicall y 
the same as when I saw her a year ago. 

Q Just to ,vhat extent has she diffi~ulty in 
flexing her right thumb~ A I should say there 
is a five per cent. disability of the thumb in grasp -

40 ing or closing her hand, together with some 
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tenderness over this third portion of the hand 
here (indicating). 

Q By flexing, what do you mean 1 A Clos-
ing your hand down to make · a fist. 

Q What else did you find 1 A She has a 
large thyroid condition which is an old affair, 
which accounts for ever y symptom of nerv ous- 1 O 
ness she has. 

Q Is the thyroid ,vhat is known as a goitr e 1 
A Yes, sir. 

Q Where is that located i A In the neck. 
Q In the front i A Yes, sir. 
Q Point to it on yourself. .A It is very evi-

dent on the pa tient. 
Q Is that a long -standing condition 1 A 

Yes, sir, very old. 
Q Would that cause nervousnes s 1 A Abso- ~O 

lutely. 

Cross examination waived. 

VIOLA ROBINSON, sworn in behalf of the de-
fendant. 

Direc t examina.tion by Mr. Schneid er. 

Q Was tha t your name in December, 19241 
A Yes, sir. 

Q Were you married at that t ime 1 A Yes, . sir. 
Q Were you working as an ush er in the 

Shubert Theatre at that time 1 A Yes, sir. 
Q YVhere were you working as an usher 1 A 

What was it you said 1 

30 

Q Wh ere were you working as an usher 1 A 
In · th e balcony. 40 
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Q Did you see Mrs. Heine that evening? A 
Yes, sir, I did. 

Q Just where were you staitioned as an usher ? 
A I was stationed at the foot of the balcony 
stairs. · · 

Q Did you take her ticket as she came in? 
10 A Yes, sir. 

Q What did you do~ A Why, she had "A -
5 '' in the first row, the first seat from the 
aisle . . I put her seat down, went up the stairs 
an~ showed her three sea.ts in and my duty was 
finished towards her and I turned and something 
brushed me and there laying down at my feet 
lay the woman. 

Q She had fall en f A Yes, sir. 
Q Did you · see who was seated in the first 

2 0 seat? A There was a stout man in the first 
seat and .a woman next to him. 

Q Did the stout man get up? A He just 
pushed back, tipped his seat up ; he did not step 
out into the aisle. 

Q Did you help Mrs. Heine? A Did I take 
her to the ladies room? 

Q Yes. A Yes, sir. 
Q And did what you could for her1 A 

30 Yes, sir. 
Q Had the show started? A No, sir. 
Q As you go to that seat about how many 

steps do you go up? A How many steps f 
· Q Yes. A I judge four or five; I wouldn't 

just be positive. 
Q What do you do to get to seat "A-5"? A 

What do I do? 
Q Yes, to get to seat "A-5"1 A I just go 

up. 
Q Do you have to 1turn or what? A Yes, 

4 0 you turn in. 
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Q In what direction, to the right or leftf 
A It is to the right. 

Q What do you do then, walk inf A I put 
the third seat down, stepped out and showed the 
person which was her seat. 

Q Is there any hole there? A Why, no, sir . 
QI What is there there, the floor f A Yes, 1 o 

sir, there is the floor there. 
Q Was there any hole there that night ~ A 

No, sir. 
Q Was there any theref A · No, sir. 

Cross examination by Mr. I-Iannoch. 

Q How long have you been an usher in this 
theatre 1 A vVell, I should judge about five 
years. 

Q At this theatre all the tirne ~ A At that 20 
theatre. 

Q At all performances, matinee and evening 1 
A Matinee and evening and I also worked in 
the box office. 

Q 1-Iow do you re1nember Mrs. Heine had 
" A-5" on that particular night~ A Why I 
don't know how I remember, but she had "A -5." 

Q Who told you 1 A I took her ticket. 
Q Did you save it1 A No, I gave it ~ack 30 

to the patron. I know the woman, that's how 
I know she had the seat. 

Q You saw her just that particular night 1 
A Yes, sir. 

Q That was the first time you ever saw her ~ 
A Yes, sir. 
. Q, ~~he second time you saw her was when 
you saw her here . todayf A No, I have seen 
her here before. 

Q The time before when we ·were waiting to 
try the case 1 A Yes, sir. 4o 

. " ... 
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Q Because you saw her here before that 
makes you remember she had "A-5"1 A Why, 
yes, a stout man and a woman had "A-1" and 
"A-3." 

Q Did you see the stout man the last time 1 
A No, I seen him here this morning. 

1 0 Q Is there anything in particular that makes 

20 

you rernember this particular night 1 A A 
woman falling, yes. 

Q Have other women fallen 1 A Yes, sir. 
Q Right at the same place 1 A Yes, . sir, 

right at the same place. 

Re -direct examination by Mr. Schneider. 

Q Do you work for the Acme Theatre Com-
pany now 1 A Yes, sir. 

DEFENDANT RBSTS. 

CARRIE B. BE ,YER, recalled in behalf of the 
plaintiff, in rebuttal. 

Direct examination bv Mr. Hanno ch. ., 

30 Q Has there been any change in the equip-
ment of this theatre since the date of the. acci-
dent 1 A There has. 

Q What has been changed f A Electric lights 
have been installed in the corner of the steps. 

Q How soon ·was that done after the acci-
dent 0? A About three weeks or a month. 

Q: I.low do you know that 1 A Well, I had 
a fall myself. 

Mr. Schneider: I ask that that be stricken 
40 out, '' I had a fall myself,'' as irrelevant. 
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The question was proper but the answer 
was irrelevant. 

The Court: I will strike out the testi-
rnony •of J\IIrs. Beyer relating that she had a 
fall there herself. 

Q Ho,v are you able to fix the time after the 1 o 
accident when these electric lights ·were installed 1 
You have told us it was two or three weeks after 
the accident! A Well, ·when I saw Mrs. Heine 
fall I didn't qui te-n1y ankle was black and 
blue and it had not recovered, and I particularly 
noticed knew that it was dark, and after that 

' the next time I went to the theatre I saw the 
lights and I saw the steps painted white. 

Mr. Hannoch : The first part should be 2 0 
stricken out. 

Mr. Schneider: lv1ay I have it all stricken 
out because the allegations , of the complaint 
are bein<Y negligent and maintaining a hid- , 
den platform, and there is no allegation of 
lights of any kind. 

( Previous quest.ion and answer read to 
the Court.) 

Q (By the Court.) You mean the next time 30 
you went to the theatre 1 A It was about three 
weeks after. 

Q After the accident to Mrs. Heine 1 A Yes, . sir. 

The Court: Strike out the whole answer. 

Q ( By Mr. I-Iannoch.) After this. accid~nt on 
December 27th how soon after that time did you 
attend this theatre1 A Three weeks after. 4o 
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Q Where was , your seat with reference to 
,vhere the accident had occurred 1 A On the 
night three weeks after1 

Q· Yes. A ,Vhy, it ,vasn 't in the same place. 
Q Did you notice the particular space where 

Mrs. Heine had fall en 1 A I did, because-
-Qi The answer is yes, you did 1 A Yes, sir. 
Q 1What did you see there ,vhen you came 

there thre .e weeks after 1 

Mr. Schneider: I object. I think the 
question should be more particular, to see 
whether it is objectionable or not. 

Q What did you see with respect to lights 
and paint on the floor 1 

Mr. Schneider: I object on the ground 
it is irrelevant to the issues in this case as 
the complaint alleges. a hidden platform and 
nothing about lights or paint. 

The Court: How is that admis ,sible1 
Mr. Hannoch: It is admissible now as if 

they had injected the element by having the 
witness testify that this theatre has been 
built the way all modern theatres are built 
and this particular theatre was not changed 
since it was built. 

The Court: That is a structural question. 
Their structural engineer said he did not 
know whether their lights were out. The 
question of lights, it seems to me; is not in 
this case. The complaint alleges there was 
a hidden platform; whatever that may be, 
or whatever it may mean-it is for the jury 
to determine what it means, in this balcony. 

( ... t\.rgument.) 
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Mr. Hannoch : They injected the lights 1 

into this case. 
The Court: They qualified their testi-

mony. I do not think lights had anything 
to do with it. You should have pleaded lights 
if you wanted to stand on the allegation of 
lights. • 

Mr. Hannoch: Does your -IIonor sustain 
the objection to that question~ 

The Court: I do not see how it 1s corn-
petent. 

(Argument.) 

Q Were there any aisle lights in the aisle 
next to where Mrs. Heine ,vas seated on the 
night of the accident 1 

Mr. Schneider: I object for the same 
reason. 

The Court,: Objection overruled. 
Defendant's counsel prays an exception ' 

to this ruling of the Court . 
Exception noted as ground of appeal. 

A No. 

10 

Q How soon then after the accident did you 3 o 
go to the theatre 1 A _A.bout thre .e weeks after. 

Q Were there any aisle lights in the aisle 
where Mrs. ITeine ·was seated three weeks after 
the accident 1 

Mr. Schneider: I object on the same 
grounds and on the ground it is incompete~t 
and immaterial, three ·weeks after the acci-
dent. 

The Court: Changes made after the acci- .40 
dent do not prove the accident. 

" ... - , . 
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(Argument.) 
The Court: Sustain the objection. 
Plaintiff's counsel prays an e:xception to 

this ruling of the Court. 
Exception noted as ground of appeal. 
Cross examination ·waived. 
Mr. Hanno ch : I off er to prove by the 

next witness, Mrs. Baudendistel, the same 
thing as Mrs. Beyer has testified to. 

CARRIE E. BAUDENl)ISTEL, sworn in behalf 
of the plaintiff, in rebuttal. 

Direct examination by Mr. Hannoch. 

Q You were one of the party the night of the 
accident 1 A I certainly was. 

The Court: She may testify in contra -
diction of Mr. Smith's testimony. 

Q, There has . been testimony by 1\1:r. Smith 
to the effect that on the night of the accident 
t~ere ,vere lights lit, I think, in the aisle where 

30 Mrs. Heine was seated. Were you present the 
night of Mrs. Heine's accident 1 A Yes, sir. 

Q Were there any aisle lights 1 A No; they 
made you find your own seats as ,vell. 

Mr. Schneider: I object. 
The Court: It is too late. 

Q Did you go to the theatre at any time sub-
sequent to Mrs. Heine's accident f A I cer-

_4 0 tainly did. 
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Q I-Iow long after 1 A Three or four weeks 
after. 

Q· Were there any lights lighted in the aisle 
in which Mrs. Heine was seated at the time you 
went there . three weeks after¥ 

1\1:r. Schneider: I object. 10 
The Court: Sustain the objection. 
Plaintiff's counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appe al. 

PLAINTIFF RESTS. 

Mr. Schneider : I respectfully make a mo-
tion that the jury be permitted to view the 
premises. 

(Argument.) 
1\1:r. Hannoch: I am satisfied to have them 

view the premises if they will take into con-
sideration there may be a change and there 
may not have been lights there the night of ' 
this accident on the aisle steps. 

20 

Mr. Schneider: What I want the jury to 
see and the only point in the case-I con-
tend that lights have nothing to do with 
this case on account of the pleadings- 30 

The Court: The lights have nothing to 
do with the case. 

Mr. Schneider : I would like the jur y to 
see the structure of the place and your 
Honor can instruct the jury to pay no atten-
tion to the lights in the case. It is all sub-
ject to your I-Ionor 's judgment and I simply 
make the off er for what it is worth. 

The Court: Well, it may be instructi,:e 
to the jury, because I .have no idea what 18 40 
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meant by the pleadings . when it says, '' hid-
den platform.'' 

Mr. Hannoch: I have not been in a posi-
tion to amend to give a description of it, 
because I do not want the case to be put 
off again. 

The Court: You are willing the jury 
should visit and view the premises 1 

1\!Ir. Hannoch: I am satisfied, certainly. 
The Court : Then, I will send the ser -

geant-at -arms to the theatre and have some-
one take them to the place, but I do not want 
any gentleman of · the jury to ask any ques-
tions of any employee of the theatre. 

· Mr. Schneider: May we have it under-
stood that 1\i[r. Smith ,vill show them the seat 
and then go a.way and no one ·will be ther e 
except the sergeant-at-arms 1 

The Court: Yes, but I do not want them 
to get into a conversation with Mr. Smith. 
I ,vill permit him to show the place and 
Mr. Hannoch ,can send .someone along if he 
desires to. 

RECESS FRO:M 1 TO 2 P. M. 

Mr. Schneider: I respectfully move for 
the • direction of a verdict on the ground 
the ple 1adings are not sustained by the proof 
and there has been nothing proven as to a 
hidden platform on the balcony on the second 
£to.or 1and nothing proven at all as to a 
hidden platform, lurking danger, and there 
has not been anything proved and there 
should be some evidence by the plaintiff to 
pr ,ove there was a hidden platform. 
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Also on the ground of contributory negli-
gence,. 

The Court : I ·will deny the motion. 
Defendant's counsel prays an exception 

to this ruling of the Oourt. -
Exception noted as ground of appeal. 

Mr. Schneider sums up for the defendant. 
Mr. Hannoch sums up for the plaintiff. 

The Court charges the jury as follows : 

MOU NTAIN, J.: 
The plaintiff in this case, Clementine Heine, 

10 

has brought an action against the Acme The•atre 
Company, the defendant, on the ground of negli- 2 Q 

gence. 
Under the scheme of our procedure in this 

Sita te, in the progress after the commencement 
of a •case by a .summons the l1aw requires that the 
plead ings shall be filed. The first pleading filed 
by th e plaintiff is called a complaint and that 
pleading is in writing and should set forth the 
cause of action which the plaintiff has against 
the defendant and doe,s set forth the only cause 
of action which the defendant has to answer. I 30 

emphasize that in this case · because it is impor-
tant. The plaintiff, with the deliberation that 
one has who has the opportunity and time to 
file a pleading, . has indicated her cause of action 
aga inst the defendant and if you and I do not 
regard the alleged cause of action as described 
in the complaint with consideration it may me-an 
of course that ·the case will have to be tried 
over again, and trials in thi ,s county are ex-
pensive. 40 
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The ,plaintiff says this to the defendant in 
the complaint. The defendant conducted this 
theatre in a negligent and unlawful manner in 
that it maintained a hidden platform in its 
balcony leading to the plaintiff's seat. That 
being the ,complaint; that being the only thing 

10 you can ,consider when you come to the question 
of negligence, what has the plaintiff adduced to 
prove it 1 The plaintiff, on the 27th day of De-
cember, 1924, in company with some other ladies, 
went. to the Shubert Theatre, owned and op-
erated by the defendant, and after tickets had 
been purchased for them, it appears, as I under-
stand the testimony-and you must take your 
recolle-ction and not mine of any testimony given 
by any witnesses-that they intended to go to 
,seats located in the first row of the second 

20 balcony. You have viewed the scene of the ac-
cident with the ,permission of the Court and by 
consent of both counsel, so you have had a better 
opportunity to see what it looks like than I 
have to describe it, but as I understood the testi -
mony the division between the first and the 
second balcony is a crossover made by an aisle 
or · passageway rand the seats that are ·on the side 
of the aisle or passageway nearest to the curtain 

3o or stage are the fir,st balcony and those on the 
other .side are the second balcony and as I under-
stood this instant case the plaintiff had a -seat in 
the first row of the second balcony. 

There was testimony that to gain access to 
these seats one had to go up four or five steps and 
then turn to the right and that the seats were 
then in a row which would then face one and 
dire .ctly in front of these seia ts, after one was 
seiated, there was a metal railing from which a 

-tO curtain hung and that directly in front of the 
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railing there was ·what I will term a drop of 
s•ome three to five feet down to this aisle or pass-
ageway , ·which I have indicated, and visualize 
as running transversely acros-s the balcony of 
the theatre. 

The plaintiff is se,venty-six years old and she 
s,aid that when she was going to her seat the 10 
lights went out and that there was a hole from 
the steps to the row and ·that she stepped in 
there and fell. Remembering, when you re-
tire to the jury room, that you have to decide as 
a matter of fact, whether or not the defendant 
.maintained a hidden platform, it is necessary 
for you to consider the testimony of these wit-
ness es to determine ·what was meant by a hidden 
platform. To repeat again, Mrs. Heine said 
ther e ,vas a hole from the steps to the row; '' I 2 o 
step ped in there and fell." N o-w, what did she 
mean by a hole f Fortunately she did give a 
definition of that because on the defense ,she was 
,ca11ed as the first witness and said, '' By a hole 
I mean the step that leads to where this seat is.'' 
Of course, thait does not define hidden platform, 
but it gives her definition of what she meant 
when she referred on direct exa,minaUon to a hole 
and perhaps, taking all of her testimony, you 
may find it had ,some application to what has 30 
been called in this complaint a hidden platform. 

Mr. Doud, who said he sat on the end seat, had 
this to say as to the fall of the plaintiff: He said 
he .stepped down a srtep to allow some of these 
ladies to go in; that it was dark and he could 
not identify the plaintiff, but there was sort of 
a blow and she went head first down the stairH. 
Another witness who was called on behalf of the 
plaintiff had this to say, and remember again 
that in narrating this testimony I am not talk- •10 

... ... 
' .. 
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ing about the injuries but about what has been 
alleged in the complaint to be a hidden platform. 
Mrs. Beyer ·said the floor was cut in; it was hard 
to get in that row. Your left foot, as I under-
stood her, would be on the platform when you 
were seated and your right fo·ot, a,s she ex-

10 pressed it, "hung over," wha 1tever that meant; 
it may mean something to you because you hav e 
seen the place; I do not know whether she was 
speaking, when she so testified, of her sensations 
in a particular seat or in any seat, but the testi -
mony ·was given, and it i,s for you to determine all 
questions ,of fact. 

Now we turn to the defendant '-s case. Mr. 
Smith, who is the manager of the Shubert 
Theatre, was called. He testified that on the 

20 night in question there vvas no hole there, noth-
ing resembling a hole, or no declivity. As I un-
derstood him there was a row where the seats 
were and in front of this row there was a metal 
railing and the curtain, and then there was a 
dr ,op from the floor where the people would be 
seated, if they were in this row, to this passage-
way I have referred to, but he said there was no 
hole and no declivity and that if one wanted to go 
from the aisle to a seat one would not have to 

30 step down. 
The structural engineer stated that the struc-

ture is in the same condition it was w.hen it was 
built and that there were no holes there. He 
told us that it was three feet eight inches from 
the floor of this passageway running trans-
versely across the theatre to the floor, as I un-
derstood him, of this first row in the second 
balcony. 

When you retire to the jury room., let me call 
40 your attention again to the fact that the ques-
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tion o.f lighting, which sometimes is injected 
into a case of this kind, is not in this case. The 
plaintiff does not allege that the defendan t had 
impr oper lighting facilities there, so you can-
not consider that, or that the place in question 
was poorly lighted; that cannot be considered; 
the only question you have to decide is, first, 
what is a hidden platform and next, did the de-
fendant negligently and unlavvfully maintain a 
hidden platf or,m in its balcony leading to tbe· 
plaintiff's seat. 

Now, what is a platform ~ Webst er says that a 
"platfo rm is a flat floor of wood, stone, et cetera, 
raised above the level of the ground.'' Another 
dictionary says that " ·a platform is a raised level 
surface, natural or artificial terrace; a raised 
flooring in a hall.'' So when you retire to the 
jury room I should think in an orderly discussion 
of this case, and certainly in a proper discussion 
of this case you would first determine what was 
meant by the plaintiff when she used the term "a 
hidden platform," and secondly, did the defend-
ant maintain such a platform and thirdly, did 
it maintain it negligently. 

'rhe burden of proof is upon the plaintii.ff to 
prove by the greater weight o:f the evidence 
that the defendant did negligently maintain -such 
a platform. 

Ordinarily, the law in this State as to the 
genera l duties of the proprietor or owner of a 
theatre are as follows: that he or it, if it is a 
corporat ion, must use ordinary care to make the 
pre mises as reasonably safe as is consistent with 
the praeitical •operation of the theatre and that if 
he or it, as the ca,se may be, fails in this duty, 
liability may be found. 

10 

30 

40 



' I 

76 
Charge to Jury. 

The de.f endant in this case insists that the 
plaintiff was negligent and that her contributory 
negligence bars her from recovery. If you find 
that she was negligent, it would. 

Contributory negligence is a question of 
fact and in a case lik e this case it is to be judged 

10 by the circumstances which induced it if it is 
found to be present. 

20 

You know that ordinarily in a theatre, par-
ticularly since we have had the movies ·where it is 
impossible almost to have a performance and 
have light, that one has to proceed along the 
aisles as best one can to find a seat. Of course 
the owner and operator of the theatre knows that 
,people are going to go down those aisles and 
it is not going to be lighted. Of course, the 
case we have before us is not, as· I understand, 
:a moving picture theatre, but the point is this, 
these aisles are ways provided by the o,vners 
of theatres for the patrons to use. When a 
patron accepts the invitation of an owner of a 
theatre and buys a ticket and uses the aisles, it 
is always a question o.f fact as t-o whether the 
·pers,on, if there- is darkness, exercised reason-
able care or whether they did not, under all the 
circumstances. Sometimes, even when it i.s dark 

3o there may be found conditions ,v-hich w•ould 
justify a jury in saying that a man or wo-man 
had no business, under the circumstances, to 
go ahead, and of course, there are cases where 
the opposite is true. The duty, however, upon 
the theatre is as I have indi cated. 

If Mrs. Heine can recover she can reeover for 
the bodily injury she has sustained and the 
pain and suffering she has had and the effect of 
this injury upon her health as to degree and 

40 probable duration. The testimony of her doctor 
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Charge to Jury. 

was that there was a severe hemorrhage from 
her nose and throat after the accident, s,vell-
ing of the left thumb and ankle and concussion 
of the head; that she wa.s in shock and that ther e 
was a permanent enlargement of the joint in 
her le.ft thumb. She -can re-cover in addition to 
that, if -she is entitled to recover, any reasonable 
amount she has spent to cure herself or alleviate 
her suffering. The only evidence we have of 
that is a charge of $19 which she owes for a 
doctor's bill. The bill has been paid, we have 
been told, but she ovve·s the money that went to 
pay the bill to Mrs. Rehberger. 

She can recover any pecuniary loss she has 
suffered by reason of her ina:bility to attend to 
her vocation, which I understand was that of 
dressmaker. I think she told us she was earning 
$5 a day and as I understood she was at Mrs. 
Rehberger's home five ,veeks and tha t after 
that she w·as not able to work -as she had been 
previously able to do. 

Risking, perhaps, the accusation that I may 
be tiresome, let me repeat again tha t ·when you 
retire to the jury room you will -save a lot of 
time if you will first decide what a hidden 
platform is. Second, whether the def end ant 
maintained one and third, v1hether the defendant 
maintained it negligently. If you decide those 
three things you will find your duties are about 
over. 

I have been asked to charge some requests 
on behalf of the plaintiff. I will charge the 
first and se-cond requests. 

'' The proprietor of a theatre conduc ted for 
reward or profit, to ,vhich the general public ar e 
invited to attend performances, must use ordi-

10 
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Charge to Jury. 

nary care to make the premises as reasonabl y 
safe as is consistent · with the practical oper a-
tion of the theatre, and if he fails in this dut y, 
he may be liable for personal injuries occasion ed 
thereby." 

'' 2. People who attend an exhibit~o:o in a 
10 theatre usually expect to find and take a seat, 

and ordinarily will have the right to assume that 
in doing so, foUowing a way prepared by the 
defendant for that purpose, it was safe, in 
the absence of any knovvledge or warning that 
it was otherwise." 

Then the defendant has asked me to charg e 
and I do charge you. 

'' 1. The complaint alleges that 'Defendan t 
20 conducted its theatre in ,a negligent and unlaw-

ful manner, in that it maintained a hidden plat -
£ orm in its balcony leading to plaintiff's seat.' 
On the liability you must confine- your delibera-
tions to this point. If you find the defendan t 
guiltless on this point, your verdict should be 
for the defendant." 

"2. If you find that the defendant did not 
maintain a hidden platform in its balcony as 

30 alleged, your verdict should be for the defend-
ant.'' 

The third I will change and say, '' The def end-
ant's duty, I have outlined, and the defendan t is 
not .an insurer of the safety o.f its patrons.'' 

'' 4. Y-ou should not be swayed by sympath y 
in this case.'' 

'' 5. The defendant made motions for a non-
suit and f,or a direction of a verdict, which were 

4 0 denied. This does not indicate the Court's view 
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Exceptions to Charge. 

of the case, being a ruling on the law only and 
you should not be influenced by it .'' 

. Of course you should not be. 

Mr. Schneider: I ·will withdra~r the sixth re-
quest of the defendan t to charge. 

The Court: The seventh I will charge . 10 

'' 7. The question of lights have nothing to do 
with this case as they a.re not within the issues.'' 

( The jury retires.) 

Mr. Hannoch : I respec tfully pray an excep-
tion to that portion of your Hon or's charge 
,vhere your Honor said that the question of poor _ 
lights or otherwise has nothing to do with the 
case in that I feel where we have described a 
platform as a hidden platform the ques t ion of 20 

hidden being whether you can or cannot see it, 
the quest ion of lights is important. 

Except ion noted as ground of appeal. 
]\fr. Hannoch. I respectfully pray an excep-

tion to that portion of your Honor's charge 
where your Honor referred to 1'1rs. Hein e's 
definition of a hole. I except to .that because 
I do not th ink you gave her complete defini tion . 
She started to give a definition and then elabo- 30 
rated on it, so there was considerabl y more about 
it what she said than what your Honor quoted. 

Exception noted as ground of appeal. 
The Court: My feeling about the lighting is 

this: As long as I have practiced in the State, 
with the common law background, I should never 
try a case where an issue states one thing and 
counsel trys to persuade me to try it on another 
issue. If you had wanted to allege proper light-
ing you ·should have done so. 40 
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Supplemental Charge to Jury. 

11:r. Hannoch: The position I take is that we 
,vere all right the ,vay we were. 

( The jury returns into court.) 

The Court: I have recalled you because my 
attention was called to the fact that perhaps I 

10 had not fully defined what Mrs. Clementine Heine 
said in reference to where she fell, 3:nd for the 
purpose of being accurate I have consulted the 
stenographer's minutes. You will remember 
first that there was testimony of a hole from 
the steps to the row, '' I stepped in there and 
fell,'' and then later she said, '' By a hole I mean 
a step that leads to where the seat is. I could 
not see the hole on account it was dark,'' to use 
her expression, but she said more than that. She 

20 said a little further along in that testimony, 
'' Below me was the floor, as I stepped down 
where I fell I ,vent to the floor.'' Then this 
question was asked, '' Where you mean the hole 
is there the floor is there~ Answer: Yes, sir.'' 
''Question: At the bottom of the hole is the floor f 
Answer: Yes, sir, there is the floor.'' I do not 
know what interpretation you are going to put 
on that, but that is of course in direct reference 
to her claim as to what she refers to in her com-

30 plaint as the hidden platform, and it may be 
that you will find that what she calls the floor 
is the floor of this transverse passageway, or it 
may be you will find she means the floor of the 
steps as one ascends, but that may seem incon-
sistent to you; at any rate, that is as fully as I 
can give you her testimony and I think as full y 
as I should without undue emphasis on her par -
ticular testimony. 

( The jury retires.) 
40 
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Defendant's Requests to Cha,rge. 

Mr. Hannoch: 11:ay I have an ex,ception to 
tha t supplemental charge 1 

The Court : Yes. 
Plaintiff's counsel prays an exception to this 

ruling of the Court. 
Exception noted as ground of appeal. 

DEFENDANT'S REQUESTS TO CHARGE. 

1. The complaint alleges that '' Defendant 
conducted its theatre in a negligent and unlaw-
ful manner, in that it maintained a hidden plat-
form in its balcony leading to plaintiff's seat.'' 

10 

On the Hability you must confine your delibera-
tions to this point. If you find the defendant 2 0 
guiltless on this point, your verdict should be 
for the defendant. 

CHARGED. 

2. If you find that the defendant did not 
maintain a hidden platform in its balcony as 
alleged, your verdict should be for the def end-
ant. 

CHARGED. 

3. The defendant's duty was to use reason-
able care; it is not an insurer of the safety of 
its patrons. 

CHARGED. 

4. You should not be swayed by sympathy in 
this case. 

CHARGED. 

5. The defendant made motions for a non-

30 

suit and for a direction of a verdict, ,vhich were 
denied. This does not indicate the Court's view 40 

• 
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Pla in tiff's R equests to Charg ,e. 

of the case, being a ruling on the law only and 
you should not be influenced by it. 

CHARGED. 
6. In _order for the plaintiff to recover, you 

must believe that there was a hole at the point 
leading to the sea t. Otherwise, your verdi ct 

1 O should be for the defendant. 
WITHDRAWN . 

7. The question of lights have nothing to do 
,vith this case as they are not within the issues. 

CHARGED . 

PLAINTIFF'S REQUESTS TO CHARGE . 

2 o 1. The proprietor of a theatre conducted for 
reward or profit, to which the general pu blic 
are. invited to attend performances, must use 
ordinary care to make the premises as re ason-
ably safe as is consistent with the pr actical 
operation of the theatre, and if he fails in this 
duty, he may be liabl e for personal injuri es 
occasioned thereby. 

CHARGED. 

30 2. People who attend an exhibition in a 
theatre usually expect to find and take a seat, 
and ordinarily will have the right to assum e that 
in doing so, following a way prepared by the 
defendant for that purpose, it was saf e, in the 
absence of any knowledg e or wa rning th at it 
was otherwise. 

CHARGED. 

40 
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Opinion of S upreme Court . 

OPINION OF SUPREME COURT. 
Fil ed Ja nua ry 19, 1927. 

NEW JERSEY SUPRE ME COURT. 

No. 28. Octobe r Term, 1926. 

CLEME NTIN E H EIN E, 

P la,intiff -Respo ndent, 

vs. 
ACME THEA TRE C OM P ANY , 

Defendant -A ppellant . 

On A ppeal . 

Submitt ed October Term , 1926: Decided Janu -

10 

ary 19, 1927. 20. 

Bef ore Jus tices Bl ack and Camp bell. 

For the defen dant -appellant : Messrs . Joseph 
C. Pa ul and J acob Sohnea.der. 

For the pla in t iff-r espondent : Messrs . Pre.cker 
& Precker an d Mr . H erbe r t J . H ann och. 

PER OuRIAM : 

The act ion in this cas e was brought to recover 
damages for pe r sonal inj ur ies received by the 
plaintiff, when going to her seat at a performance 
of the ShUJber t Theatre at Branford Place in 
Newark, N. J. , on the evening of De1cember 27, 
1924. As the pla intiff was going to her seat, the 
lights were turned off, the theatre •became dark 
and she tri pped or fell over a hidden platform 
or a raised platform something like three fe:et . 

T,he tria l r esu lted in a verdict for the plain -
tiff . The defendant appeals and files. three 
grounds of appeal. 

30 
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Opinion of Suprem ,e Court. 

1st. Error in refusing to non-suit. 
2nd. Error in refusing to direct a verdict 

in favor of the defendant. 
3rd. Error in permitting a witness Car-

rie B. Beiyer on rebuttal to answer this ques-
tion '' Q Were there any aisle lights in the 
aisle next to where Mrs,. Heine was S'eated 
on the right of the accident f A No." 

The ,questions of non-suit and the · direction of 
a verdict are controlled by the cases in the Court 
of Errors and Appeals of Andre v. Mertens, 88 
N. J. L. 626; Dander v. Tena ,nt Motion Pictur e 
Co., 94 N. J. L. 483. The1 question objected to 
was an answer on rebuttal, after defendant had 
first brought the question of lights into the case. 
Record, p. 50, 1. 38. It was, also, admissible as 
bearing upon the plaintiff's contributory negli-
gence under the pleadings. 

The judgment of the Essex County Circuit 
Court is affirmed. 
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Rule Dism ,issing Appeal. 

RULE DISMISSING APPEAL. 

NEW JERSEY SUPREME COURT. 

On Appeal C'LE:MENTINE HEINE, 
Plaintiff, from Essex 

Circuit Court. 10 
vs. 

AcME THEATRE CoMPANY, 
Defendanl. 

Rul @ Dis-
missing 
Appeal. 

This matter coming on to be heard before 1 the 
Court, upon the defendant's appeal from a judg-
ment entered in the Essex Circuit Court, on May -
20, 1926, in favor of the plaintiff and against the 
defendant, in the sum of $2,133.00, besides .costs, 
and the argument of counsel having been iheard, 
the Court being satisfied that the judgment 
should be affirmed and the appeal dismissed : 

I t i,s on this ; 21.s,t day of January, 1927, on mo-
tion of Precker and Precker, attorneys of plain-
tiff, 

ORDERED that the appeal of the defendant from 
the aforesaid judgment he and the same, is here-
by dismissed, and the said judgment is affirmed 
with costs, and the record remitted to the Court 
below to be proceeded ·with according to law and 
the1 practi 1ce of said Court. 

Entered January 21, 1927. 

On motion of 
PRECKER & PRECKER. 

A true copy. 

Enw ARD J. KELLEHER, 

20 
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Clerk. 40 
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Notice and Ground of Appeal. 

NOTICE AND GROUND OF APPEAL. 

NEW JERSEY SUPR -EME CO·URT. 

Action at 
La .w. 

CLE:MENTINE HEINE, 
lO Plain.tiff-Appellee, On Appeal 

from Esse x 
Cou;nty 
Circuit Court. 

20 

30 

40 

vs. 
AcME THEATRE CoMPANY, 

Def enda.nt -Appellant. Notice and 
Grou.nd of 
Appeal. 

To Prec:ker & Prooker, attorneys of plaintiff -
appelle ·e. 

PLEASE TAKE NOTICE that the def endant-a p-
pellant, A-cme Theatre Company, appeals to the· 
Court of Errors and Appeals in the last resor t 
in all causes in New Jersey from the whole of 
the judgment entered in this cause on the fol-
lowing ground: The New Jersey Supreme Court 
affirmed the judgment of the Essex County Cir-
cuit Court, although the •re was . error in so doing. 

JOSEPH C. PAUL, 
Attorney for Defendant-Appellant. 

JACOB S,CHNEIDER, 
Of Counsel. 

Service of the within Notice and Ground of 
Appeal is hereby a·cknowledged this 17th day of 
Febru ary, 1927. 

FRECKER & FRECKER, 
Attorneys of Plaintiff-Appe1lee. 

Ar thur W. Cross. Law Pr int er, 56-5 7 Lafa yette Street , N ewark, N. J . 

New Jersey Court of Errors and Appeals 

CLEMENTINE HEINE, 
P lain tiff-R espondent, 

vs. 
AcME THEATRE Co., 

Def enda.nt-A ppella11t. 

Action at 
L aw . 

On Appeal 
fr_01n Neu· 
J ersey 
Suprem ·e 
Coiirt . 

BRIEF OF PLAINTIFF-RESPONDEN ·T. 

Statement of the Case. 
This action was brou ght in the Essex County 

Circuit Cour t to r ecover damag es sustained hy 
the plaintiff as a re sult of per sona l injuries re-
ceived hy her ·while atte ndin g a perfor 1nancc at 
the Shub ert Theatr e, Nevvark, New., J ersey, on the 
evening of December 27, 1924. 

The plaintiff all eged that th e defend ant negli-
gently main t aine d a hid den platform in its thea -
tre, and tha t vvhile the plai nt iff was pr oceeding-
to her seat she fell and sustained the injury 
,cmnplained of . 

The ansvver wa s in the usu al f orn1 denying any 
negligence on the part of the defen dant and alleg-
ing contri butor y neglig ence. 

At th e conclu sion of the plaint iff's case a. 
motion to non-suit was ma de and denied . Aftr r 
the def ense t est im ony was in, the ju,ry, i1,pon th e 
defendan t 's appl ication, inspected the theatr e. A 
motion t o dir e0t a verdi ct for the def end ant was 
made but denied , and th e case was submitted to 
the jury ,vho returned a verdi ct for the plaintiff 
in the sum of $2,133.00. 
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The defendant appealed to the Supreme Court 
which affirmed the judgment of the Essex County 
Circuit Court. · 

The defendant bases its appeal on three 
grounds: 

1. The ·Court should have non-suited the 
plaintiff. · 

2. The Court should have directed a ver-
dict for the defendant. 

3. The Court permitted a cer·tain question 
to be answered . 

The qwestion of contribtuory negligence of the 
plaintiff which was strenuously urged at the 
trial has been abandoned on appeal. (Appel-
lant's Brief, p. 2.) 

THE FACTS. 

On the evening of December 27, 1924, the plain-
tiff and her companions attended the theatre to 
witness the performance. The entire party pro-
ceeded to the second balcony in which their seats 
were located. The seats wer e not all together, 
but ·were spread about in various portions of the 
balcony. l\{rs. Heine, the , plaintiff, an elderly 
vvoman of 76, held the ticket for seat A-5 (p. 62, 1. 
11) in the second balcony. vVhen the party en-
tered the main portion of the theatre the per-
£ ormance had not yet started, and the theatre 
,vas lighted (p. 31, 1. 40; p. 40, 1. 17). As they 
were going to their seats the lights ·were turned 
out and the theatre thereby plunged into dark-· 
ness (p. 23, 1. 13; p. 32, l. 4; p . 40, 1. 20; p. 41, 1. 
33). The usher did not escort the parties to their 
seats, but pointed qut the location of the seats to 
them (p . 41, 1. 10). 

3 

The defendant's thea tre is constru0ted ,vith a 
single balcony, divided into a first (front ) and 
~ccond (rear) balcony, which are separated by a 
<'rossover or passage ·way. Aisles lead from this 
passage·way dovYnward to the :first balcony an<l 
up,vard to the second balcony . 'rhe floor of the 
first row of seats in the second balcony ("A" 
ro,v in ,vhich l\{rs . I-Ieine 's seats were located) is 
elevated above the level of the crossover, thus 
forn1ing a raised platfor111 at the edge of whieh 
is loeated an iron railing which has a curtain 
suspended therefrom . 

The testimony as to the height of this pla tfonn 
var ies from "n1ore than bvo and one-half fee t " 
( p. 1 n, 1. 1) to five f eE~t ( p. 4-3, 1. 13). 11r. ~lillPr, 
the engineer, ·who had charge of the original con-
struction of the building, testified fro1n blue 
·prints that the exact height ,vas three feet eight 
inches ( p. 58, 1. 12). 

Persons having seats in .A. ro,v of the se,...01Ht 
balcony ,,·ould, the ref ore, be sitting over three 
feet higher than the floor of the passageway 
·which divides the first and second balconies . 
The only thing in front of them which would 
})revent the ir falling over the edge of this plat-
forn1 is the iron railing, frorn which is suspende<l 
a curtain ·which extends fro1n the railing down 
to the top of the platform . In order to reach a 
seat in this first row one would ·walk along th e 
crossover to the aisle nearest his sea t, walk four 
steps up the aisle, turn right or left, go up two 
steps n1ore to the floor level of the first ro,,·. In 
all, six steps had to be taken upward fron1 the 
crossover in order to reach the first row 01 the 
second balcony seats (p . 55, 1. 17). The spa ce 
hehYeen the seats and the railing is so narr ovv 
that it is ne-eessary for an occupant of a seat to 
1'ise in order to pern1it anyone to pass i11 f rou t 
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of him (p. 34, 1. 38; p. 35, 1. 3; p. 15, 1. 11). In 
addition to this scant pas sage-way th e entran ce 
to row A ,vas further endangered by the fac t that 
the floor of this row did not extend out to the. 
aisle (p. 44, I. 18), and that it was necessar y to 
take two steps upward from the aisle in order to 
reach the seat (p. 55, 1. 17). 

As Mrs. Heine was goi ng to her seat, the 
theatre having been plun ged into darkne ss , she 
st epped into A row and was pr ecipita ted down-
ward, head foremost, to the pa ssageway belo,v 
(p. 3-6, I. 1). >She was rendered unconsciou s and 
severely injured by the fall. She was then 
removed to the ladies' rest room, given medi cal 
attention and subsequentl y taken to th e hom e of 
Mrs. Rehberger. 

The injuries sustained by Nirs-. Heine consis ted 
of concussion of the brain, ca using a ver y severe 
hemorrhage from nose and throat, contusion s and 
bruis es about the scalp, injuri es and brui ses to 
her left hand, left foo t and other part s of her 
bod y. Sh e also suff ered gr eat pain and shock 
(p. 24, II. 21-34). 

Prior to th e aecident she had work ed as a 
seamstress, earning $5.00 per day (p. 29, 1. 4), 
and was emplo yed eve ry da y in the week (p. 29, 
1. 5). As a result of th e accid ent, she is very 
nervous, has been depriv ed of th e use of her left 
hand (p. 25, 11. 22-38) and is able to " rork only 
two da ys of th e ·week at most (p. 30, 1. 38 ). 

. 5 

The Court Properly Refused to Non-Suit. 

The argument of the defend ant -appella~t _i~ 
directe d solely to the conte1:ti on that the ~la_1nhff 
failed to estab lis h the existence o~ a hidden 
plat form'' as alle ged in the complaint and that 
no neO'liO'ence on the p ar t of the defendant ·was 
shown~ In A ndre v. Mertens, 88 N. ~ - L . 626, at 
page 628, Jus t ice Tr enchar d, spea king for the 
Court of Appeals, states : 

' ' Th e proprie to r of a. the at re conducted f ~r 
rew ard or profit to whi ch the general pubhc 
are invit ed to atte nd perf orma nc~s must use 
reas onable car e to make the pre~rnses as ~ea-
son ably safe as is consistent ,v1th _the P1E!-r 
t ical operati on of the the atr e, ~nd if he fa1 .s 
in thi s du ty he may be held h ab~<; for per-
sonal inju r ies occasio ned the r eby . 

I n D ondero v. ll1otion P icture Co ., 94 N. J. L. 
483, at 485, Ju st ice Bergen states : . . . . 

" T he people i.vho attend an exhibition in 
a. theatre ru,sually expect to find and pake ci 
seat and ordinarily would ha.ve t~e right to 
assi:1ne tha.t in doing so, following a way 
prepared by the def end ant for that purt~se, 
it was sa:fe, in th~ absence 7 of a_ny ,~no(~t:li~: 
or warning tha.t it w-as ot ierwise . 
ours .) 

There ,vas a1nple test imony befo re the _Court 
t . d ' t tha t the defen dant had fa iled in ~he 0 1n 1ca e . d o· 

f h d t . u1·no· by 1t accor 1nb J)erfonnance O t e U l eS b 

to the fore going cases . 

,Vebste r defines a platfo r1n ns "a flat surface 
of wood stone, etc ., r aised above the level of the 

' -xT 11 ' a· ctionarv defines 0 -round ." Funk & vv agna s 1 . , , 
r__, , f . b ve an ascent. a platf orn1 as a ' flat sur ace a o 

John E Dovvd a ·witne~s, who was sHting on 
· ' d · order the end sea t of A row , and who st oo up in . 

. t h ,. seat described to allovv i 1rs . H eine to p ass o er , 
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the locu.s of the accident as a "platform" ( 34 
l. 30). p. ' 

Mrs. Beyer stated that "the flooring is cut in " 
(p. 44, l. 5), and so of necessity the floorinO" must 
be above the level of the cut~in portion. 0 

Mrs. Heine testified that '' there ,vas a hole 
f-:o~ the step to the ro,v'' (p. 33, I. 2), and a hole 
s1gnifies_ a descent from a raised level. The 
same ,vitness again referred to this descent as 
'' t an emp y space" (p. 46, 1. 22). 

_ ~r. Smith, the manager of the theatre, de-
scribe? the locus by saying '' on the first row 
there is a slight elevation and she would hav e to 
pass in that first ro,;\.7" (p. 49, 1. 16). 

l\tlr. Miller, the structural engineer, who built 
the theatre, stated that in ord er to reach _A_ ro" r 
from the stairway, one had to turn right and go 
up one step and two risers (p. 55, l. 16). 

T~ere are numerous other instances in the 
te~bmony where the witnesses referred to this 
r_aised floo:in?'. There was, the ref or e, ample tes-
timony to indicate the existence of a "platforn 1." 

Th: plaintiff's witnesses all testified that at 
the hme the plaintiff was proceedinO" to the seat 
the theatr~ was jn d~rkness, and th~y ,vere left 
to find their seats ,vithout the assistance of the 
usher (p. 68, l. 34). The only ,vitness who said 
that the theatre was lighted was Mr. Smith, 
manager of the theatre, and it developed that 
bis ~nformation came as a r esult of reports n1ade, 
to him (p. 50, I. 29). :i\!frs. Heine stated that "jt 
was dark and I couldn't see ,vhere I stepped and 
there was a hole froin the step to the row ~nd I 
stepped in there and I fell" (p. 33, I. 1). 

The word ''hidden'' is defined to mean '' out 
of sight; placed so as not · to be seen; unseen.'' 
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There ·was, therefore, evidence from which the 
jury were jus tified in finding that there ,vas a 
"hidden platform." (Funk & Wagnall.) 

The jury were justified in concluding that the 
general structure of the first ro,v ,vas such as to 
constitute a n1enace to the patrons. The seats 
were constructed so close to the edge of the plat -
form that it was necessary for a person ,vho had 
already taken his seat to rise in order to enable 
son1eone else to pass him (p . 22, 1. 30). The dan -
ger of falling off this platforn1 was very great. 

The approach to th is ro,,r further added to the 
dangerous arrangement. I t ·was testified that the 
steps are rather '' peculiar steps'' ( p. 21, 1. 21) ; 
that "it is very hard to get into that row" * * * 
"It is hard to describe, but the flooring is cut in" 
(p. 44, L 4). The plaintiff described the condi-
tion as '' an e1npty space'' (p . 44, 1. 4), and '' a 
hole" (p . 32, 1. 2), and her terminology is fully 
,varra.nted by the condition there. 

The record also sho,vs that the various vvit-
nesses in their efforts to describe the scene of the 
accident ·were continually dra,ving comparis ons 
with objects in the court roon1 ( see p. 13, 1. 34; 
p. 13, L 40; p. 14, 1. 10 ; p. 14, 1. 18 ; p . 44, 1. 9 ; 
1). 46, 1. 22, and other instances). The arrange-
1nent of the witness stand in the court roon1 
enabled the witnesses to ref er to it and explain 
the various distances, position of the rail, cur -
tain, stairvvay, etc . This testimony was 1nade the 
1nore forceful and convincing by the coinparison 
which the ,vitnesses ,ver e able to make bcf ore the 
Jury . 

The testimony established not only that th ere 
was a hidden platform, but that the defendant 
negligently maintained the sa111e. 
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This was the state of the record when the plai n_ 
tiff's case was closed, and there ,vas undoubte dly 
sufficient evidence before the Court to warra nt 
the Court in denying the n1otion for a non-suit. 

The Court properly refused to direct a verdict 
and left the matter to the jury. 

If any doubt existed as to the question of neo--
ligence the doubt was dispelled by the testimo :y 
of the usher, Viola Robinson, who was produc ed 
by the defendant. On direct examination she 
stated that she recalled escorting Mrs. Heine to 
her seat, and that she was certain that she took 
1\1:rs. Heine into the aisle and turned do,vn her 
seat, so that she could sit down. Upon cross exa1n-
ination (p. 64, 1. 10) she stated: 

"Q Is there anything in particular that 
makes you rem.ember this particwlar night ? 
A A woman falling, yes . 

. Q Ha ve other 1-vomen fallen? A Y es, 
sir. 

Q Right at the same place? A Yes, sir , 
rig ht at the same place.'' 

This ,vitness ,vas still in the employ of the de-
fendant at the time she gave this testimony (p. 
64,. 1. 19). Her testimony must be given grea t 
weight, as she could have no possible n1otive for 
coloring it in favor of the plaintiff. Her testi-
mony indicated that the condition of this par -
ticular portion of the theatre was such that other 
people had fall en at the same place. To have 
allo,ved this dangerous condition to ren1ain in th e 
face of repeated accidents ,vas evidence of neo-li-

b 

gence in itself. 

If there ,vas any omission in the plaintiff's 
1nain case ( a thing ·which ,ve deny), the on1ission 
·was supplied by this testin1ony. 
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In vVilson v. Brauer, 97 N. J. L. 482, Justice 
Trenchard, speaking for the Court of Errors and 
Appeals, said: 

'' the refusal to non-suit for failure of proofs 
will not justify a reversal, where, as here, 
the defect was supplied by evidence there-
after taken during the progress of the cause'' 
( citing cases). 

The testimony of the usher to the effect that 
she had escorted 1\1:rs. Heine to her seat was 
denied by the testimony of 1\1:rs. Bren1mer (p. 16, 
1. 20), by Mrs. IIeine (p. 32, 1. 15), by 1\1:rs. Reh-
berger (p. 40, 1. 24 and p. 41, 1. 10), ,vho tes tified; 

'' Q Where were the ush ers 1 A In the 
aisle that divides the first and second bal-
cony * * * she looked at the coupon and 
said 'your seats are up there.' '' 

Mrs. Beyer also testified "I saw the girl motion 
to them to take their seats" (p. 42, 1. 31). 

This testimony clearly raised a jury question 
as to ,vhether or not the usher had prop erly 
taken care of the patrons. 

The defendant also submitted the testimony of 
the structural engineer who built the theatre a 
number of years ago and he testified that it ·was 
p roperly constructed. On being interrogated on 
·eross exan1ination, as to whether this particular 
aisle was properly lighted, he qualified his t esti-
mony by stating that he ,vas referring pur ely to 
th e question of construction and not to the ques-
tion of equipment. 

The Supreme Court has held in its opinion 
that the cases of A ndre v. 1J1 ert ens, 88 J. J. L. 
626, and Dondero v. T enant Motio n Pictiir e Co., 
94 N. J. L. 483, are controlling- upon the questions 
of non-suit and dire ·ction of a verdict. Appella nt 
urges they are not (Brief, pp. 18 and 19). Mani-
f estl y, the pleadings and all th e facts in tho se 
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cases are not, and cannot be, identical in all 
respects ·with those in the instant case. But the 
principles of la.w therein laid do,vn are controll-
ing; and those cases determine the duty of care 
o,ved by the theatre proprietor to his patron s, 
and his liability to respond in damages · for his 
failure to observe that duty; and they furth er 
determine that in a case of this nature, with the 
evidence in conflict, '' the question of the def end-
ant's negligence is for the jury.'' 

The fact that the jury viewed the premises at 
the defendant's request must also be taken into 
consideration in determining the propriety of the 
Court's action in refusing to direct a verdict. 

In Hinners v. ·Fort Lee Ra.ilroad Co., 75 N. J. 
L. 514, Justice Garrison, speaking for the Court 
of Errors and Appeals, said: 

.''In effect, the jury were told that they 
~1ght ~ake us~ of_ their view of the premis es 
111 forming their Jndgn1ent of the testiinony 
and. in reaching an opinion upon its consid-
e!ation, and that their opinion upon the ques-
tions they "rere to decide should be bas ed 
upon the testimony as thus understood by 
the;11, and_ app_lied to what they had seen. 
Tlus, think, 1s a correct charge. * * * 
The circumstances that a jury's judginent 
of the testimony may in some instances be 
modified, and in extreme instances perhaps 
controlled, by the result of their views in-
stead militating against the constru~tion 
contended for, is the strong reason for it s 
adoption, for it is one of the legitimate uses 
of a view that the jury n1ay understand the 
testimony. This being so, it may well fol-
low that to understand it, is to discredit it, 
,vhile as to other testimony, to under stan d 
it is to accept it even in the face of contra-
diction or denial.'' 

1Vith the testin1ony so strongly indi cative of 
negligence, and with the additional fact in n1in<l 
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that the jury had viewed the scene, and was then 
in a better position to under st and the tes tin1ony 
of the witnesses, and the repeated reference to 
objects in the court room, it ·was the duty of the 
Court to submit the case to the jury, an d its 
action in so doing was proper. 

No improper testimony was permitted by the 
Court. 

The defendant alleges that the Court impro p-
erly permit ted one of the witnesses to answer the 
quest ion: 

''Were there any aisle lights in the aisle 
next to where Mrs. Heine was seated on the 
night of the accident t" 

This question, it is subn1itted, was highl y ma te -
rial. The complainant alleged the exis tence of a 
"hid den platform." "Hidden," as ,ve have 
alrea dy seen, has been defined to n1ean "out of 
sight; placed so as not to be seen; unseen.'' It 
is obvious that an object can be hidden as ·well 
by an abs ence of light as by an obstr uction. 
Consequently it is submitte d that the evidence as 
to lights was properly permitted under the 
plea dings. 

Furthermore, the question of lighting was 
broug ht into the case by defendant's counsel, 
,vho, apparentl y in an effort to sho·w• that the 
platfor m was not hidden, brought out the state-
ment that there were step lights and overhead 
lights which ·were lit at the tin1e of the acciden t 
(p. 50, 1. 38). It thus became highly in1porta11t 
to ascertain whether those lights ,vere actually 
]it, as the defendant's witness had stated . The 
quest ion was put to the witnesses, Beyer and 
Bauden diste l and both answered in the negative 

' (p. 68, 1. 32; p. 67, 1. 29). It was also br ought 
9ut by 1,1:rs. Beyer that these lights were installed 
after the accident, and vlere not in existence at 
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the time of the accident (p. 64, 11. 33 and 36). In 
view of the effort of defendant's counsel to prov e 
that the step-lights ·were lit, it is submitted that 
the question was relevant and n1aterial and the 
answer was properly permitted. 

The Supreme Court so agreed ( at p. 84 of the 
Record) saying: 

'' The question objected to was an ans,ver 
on rebuttal, after defendant had first brought 
the question of lights into the case. (Recor d, 
p. 50, 1. 38.) It was, also, admissible as 
bearing upon the plaintiff's contributory 
negligence under the pleadings.'' · 

Should it, ho,vever, appear that the question 
should not have been permitted, it is clear that 
the error, if any there be, falls far short of the 
requirements for reversible error. 

Section 27 of the Practice Act is as f ollo-ws: 
''No judgment shall be reversed or new 

trial granted on the ground of misdirection 
or the improper admission or exclusion of 
evidence, or for error as to matter of plea d-
ing or procedure, unless, after exan1ination 
of the whole case, it shall appear that th e 
error injw.riously affected the substantive 
rights of a party." 

This question and the answer thereto could 
have had no appreciable effect on the jury. It 
,vere merely cumulative. The testimon y that the 
lights were out and the theatre in darkn ess at 
the time of the accident had been so repeatedl y 
and convincingly reiterated by witness after wit-
ness that there could have been no question as to 
its truth. 

Furthermore, the charge of the Court took 
away any significance or in1portance from the 
question and answer. The Court charged that 

'' the question of lighti ng is not in this case. 
The plaintiff does not allege that the def end-
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ant had improper lightin g facil ities there, so 
you cannot consider that, or that the place 
was poorly ligh ted" (p. 74, 1. 40). 

Pla ,intiff took serious objection and exception 
to this comment of the Court . It was certainly 
most favorable to the defendant. The defendant 
did not except to the charge. In view of this 
language any error ,;vhich n1ay have been com-
1nitted ·\"vas cured. 

In Flanigan v. Smelting Co., 63 N. J. L. 648, 
Adan1s, J. , said: 

'' In view of the guarded language of the 
charge, the admission of th is testimony, even 
if erroneous, cannot be supposed to have 
prejudiced the defendant.'' 

We submit, therefore, the question was prop-
erly admitted, and if any error was committed in 
its admission, it ,vas eliminated by the Court's 
charge. 

The Court among other things charged the jury 
as follows: 

'' The only question you have to decide is, 
first, ·what is a hidden pla t£ orm, and next, 
did the d~f endant negligently and unla-wfully 
maintain a hidden platforni in its balcony 
lead ing to the plaintiff's seat" (p . 75, 1. 10) . 

'' If you find that the def endant did not 
maintain a hidden platform in its ba lcony 
as alleged, your verdict should be for the 
defendant" (p. 78, 1. 28). 

These instructions confined the jury to th e very 
issues raised in the pleadings. 

Th e various cases cited by appella nt are dis-
tinguishable from the case at har. In n1ost of 
them, the instructions of the Court p ermit ted the 
jury to consider evidence not properly ,:vithin ibe 
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issues, and these instructions were held to be 
erroneous. This applies to the cases of 

Excelsior Electric v. Sweet, 59 N . J. L. 441; 
Murphy v. N. J. Ry. Co., 71 N. J. L. 5; 
Gilliard v. P. 8. Ry. Co., 9-1 N. J. L. 288; 
Garibaldi v. Rubenstein, 99 ~- J. L. 223. 

In Jordan v. R eed, 77 N. J. L. 584, evidence 
·whic.h ·was inadmissible under the pleadings was 
ndm1tted and the case rever sed for that reason. 
In Case v. Central R. R. Co., 59 N. J. L. 471, tlio 
plaintiff alleged a "willful ancl ,van ton" act. 
There ,vas no evidence of such an act, nor even 
of any negligence, the Court said. '_I.1hese cases 
are quite different from the instant one. Th ere 
·was a1nple evidence to support the issues raised 
in the pleadings, all the evidence received was 
,:vell within the issues, the charge of the Court 
,vas strictly and carefully confined to the very 
issues raised by the pleadings, nor ·was any 
0xception taken to the charge by counsel for 
defendant. 

The jury having heard the testi1nony of Hie 
,vitnesses, having heard the1n des cribe the condi-
tion of the theatre by reference to objects in the 
court roon1, having actually inspected the theatre 
the111selves, it ·was entirely proper for the Court 
to permit the jury to consider the question as to 
,vhether the defendant ,:vas negligent as charo-ocl 
• b 
111 the complaint. The jury having so found, a111 l 
there being evidence to support their findino· it is n, 
respectfully subn1itted that the judgn1ent should 
he afnrn1ed. 
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Statement of the Case. 
The plaintiff--appe-lle ·e·, Cliementine Heine, sued 

fo,r per 1sonal injurie-s sustained by her on De.-
cember 7, 1924, while ,going to her seat at the 
Shubert The iatre, loca ted 1at Branford P1ace, 
Newark, N. J., ·which was conducted by the de-
fendant -appellant. S!he had purchased a ticket 
for a seat in the se·cond bal~ony. The1 allegation 
of negli ,gence on the- part o,f the defendant, as 
contained in paragraphs 4 and 5 of' the com-
plaint (p. 3), is as follovvs: 

"4. Thait defendant conducted its said 
theatre aforesaid in a negligent and unla wful 
ma.nner in 1tha .t it maint iained a hidden plat-
form i~ its baJ.cony le1ading to plaintiff's 
seat. 

5. Th:at ais a result ,of defendant's negli-
gence aforesaid, plaintiff in passing to h~r 
seat .aforesaid tripped and fell over said 
hidden p,1a.tform, the!I'eby becoming unieon-
sieious and suffering physical injuries to ~er 
£ace, body, and hands and also suff e-r1ng 
mental pain and anguish and shock . '' 

The defendant entered a general denial to thi ,s 
(p. 5 ). At the close of the p1aintiff's ea:se (p. 
44), defendant moved for a non-suit on the 
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ground that there was no proof of ne,glige,nce in 
a,ccordance with the , allegation contained in the 
complaint whic1h has been set forth albove, as 
weU as on ,the ground that contributory negli-
gence on 1the · part of the plaintiff had been ,shown. 
The Court denied this motion and granted an ex-
ception. Exception likewise was taken to the 
C'ourt's refusal to direct 1a verdict in favor of 
the defendant on the , siame grounds ( pp. 70-71). 
The jury returned a verdict in £a vor of the 
plaintiff for twenty-one hundred and thirty-
three dollars. 

The defendant appealed to the Supreme Court, 
which affirmed the · judgment of the · Essex County 
C~r,cuit ·Court ( see p. 83 for opinion of Supreme 
Court ,and p. 85 for Order of Affiflmance). 

Thre •e grounds of appeal we,re :se,t forth (p. 
10). The first relakes to the r1efusal to grant 
the motion fo;r a non-1suit and will he argued as 
Point I; the · second relates to the refusal of tihe 
Court to dire ,ct a verdict for the defendant and 
will ihe, argued .as Poill!t II, and the third re-
lates to the Court's allowance of 1a ceirtain ques-
tion to a witness over olhj1e1ction and will be 
argued as Point III. Under Points I and II, 
ho·wever, the point a.s to contributory negligence 
of the · plaintiff will he abandoned and the · argu-
ment confined simply to the point tha it there , is no 
evidence of ne 1gligence in ac.co,rdance with the 
alle 1gations of the ,complaint. Point IV will dis-
cuss the Supreme Court opinion. 

BRIEF OF T·HE ARGUMENT. 
POINT I. 

The Court should have granted the motion of 
defendant for a non-suit on the ground that at 
the close of the plaintiff's case no proof of negli-
gence had been adduced in accordance with the 
allegations of the complaint as embodied in para-
graphs 4 and 5 thereof. 

The following is an analysis of the pertinent 
testimony offered by the plaintiff: 

HEDWIG M. BREMMER (pp. 12-23) stated 
that she accompanied Mrs. Heine on the day of 
the accident (p. 12); that they had seats in the 
second balcony; that the second balcony was a 
continuation of the first balcony, viz, on the 
same floor, excepting that there was a platform 
between the two, from which the first balcony 
led down and the second balcony up; that they 
had seats in the first ro-\v of the second balcony 
(p. 13). She describes the physical condition of , 
the first row as follows: They had a bar across 
it with a curtain; the seats were in back of the 
platform and the curtain was in front of them, 
the floor of the first row seats being about three 
feet from the floor of the passage·way or plat£ orm, 
as the witness called it, meaning the passageway 
between the first and second balconies (pp. 13 
and 14). She then describes the manner of 
reaching the seat, viz, they ·walked along the 
platform, then up to their right up several steps 
and then to their right into the front ro\.v of 
seats (p. 15). When they arrived at the theatre 
the show had not yet started; the lights ·were 
still on, and, as they ·were going to their seats, 
these ligh ts ·went out (p. 15, I. 39, to p. 16, I. 5) ; 
the ushers directed them to their seat by point-



ing to the same and saying, '' First row up'' 
(p. 16, 11. 10-25). The ·witness describes w·hat 
she knows of the actual occurrence as follows 
(p. 16, 1. 23, to p. -17, 1. 23): 

'' Q What did you and Mrs. Heine do f A 
Proceeded to go up. 

Q Where were the other ladies 1 A They 
were to go up to their seats; our seats were 
divided. 

Q Were they in 'A' row1 A No, they 
were in other rows. 

Q Describe what ha:ppened then 1 A1 

Well of course, the theatre was dark and we 
start'ed to go up the aisle, and I started to 
go into my seat, and when I looked for Mrs. 
Heine I didn't see her, and there was a 
gentleman and a lady seated on the aisle, 
and I looked around for the rest of the folks, 
and this lady said, 'Are you looking for an 
elderly lady f' and I said-

Mr. Schneider: I object to any con-
versation. 

A (Continuing.) -and she said she-
Q No. How far in from the aisle ·was 

your seat, how many sea ts int A I think 
it was about four seats in. 

Q Do you know who was sitting on the 
end t A A lady and gentleman was seated 
on the end. 

Q Mrs. Heine was next to them 1 A 
Yes, sir. 

Q And then you 1 A Yes, sir. 
Q You went in and did not see Mrs. 

Heine1 A No. 
Q As a result of what that lady said, 

,vhat did you find out 1 A I ,vent do-wn to 
see where 11:rs. Heine was. 

Q Where did you find her 1 A In the 
rest room by the lavator y. 

Q How long had you been in there before 
you noticed she was not there 1 A Almost 
immediately.'' 

Under cross examination (pp. 19, 20 and 21), 
she describes the physical condition more ac-
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curately by saying that to reach the balcony, they 
ascended a stairway at the top of which a pas-
sageway about five feet wide led across the 
entire fl.oor between the first balcony, which lay 
below the passageway, and the second balcony, 
which lay above it, along which were three 
stairways leading up and down into the bal-
conies. Their particular seats were three or 
four seats in to the right of the first stairway 
( p. 20, 11. 35-40). She further testified ( p. 22) 
that a rather stout man sat in the first seat, a 
lady sat next to him, and then came their seats. 
The stout man arose to let them in. 

CLEMENTINE HEINE, the plaintiff (pp. 28-
33), testified as follows: 

A party of ladies, including herself, ·went to 
the theatre on the night of the accident (p. 31, 
11. 20-35) ; their seats were in the second balcony, 
first row ( p. 31, 11. 35-40). When she entered 
the theatre and as she was going to her seat the 
lights went out (p. 32, 11. 1-10). JVIrs. Beyer, who ' 
had a seat alongside of hers, the rest of the 
party being further in the rear, advanced into 
the first row before her, she following (p. 32, 11. 
20-30). A gentleman seated at the end seat arose 
to permit her to step jn (p. 32, 11. 30-35). A 
recital of the accident verbatim is as follows 
(p. 32, 1. 35, to p. 33, 1. 10): 

"Q What did he do 1 A He got up to 
let me in. 

Q What did you do then 1 Then, what 
happened~ A As you know, I had to go 
five steps up to get back to the seat, to the 
row, and it was dark. You know, the per-
formance started and it was dark, and I 
couldn't see ·where I stepped, and there was 
a hole from the step to the ro,v and I 
stepped in there and I fell. 
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Q Then, what happened to you 1 A I 
only remember I was sitting in the ladies' 
room and vomited. 

Q That is the next thing you remember 1 
A Yes, sir.'' 

GEORGE E. DOUD, the man who sat in the 
first seat adjoining the aisle in question (p. 34, 
11. 10-11), testified as follows: His description 
of the construction of the place of the accident 
is as follows ( p. 34, I. 12, to p. 35, I. 21) : 

'' Q Can you tell us how the second bal-
cony is divided from the first balcony in 
the Shubert Theatre 1 A With an alley, 
passageway, or whatever you term it, I 
should say, four feet ·wide. 

Q In ,order to get into the first or second 
balcony do you have to use this passageway ! 
A Decidedly, depending on which ·way your 
ticket take you. 

Q Going to the first balcony, in which 
direction 1 A Going to the left, as we did, 
you would naturally go to the left for the 
first balcony and to the right for the second. 

Q Is the first row of the second balcony 
on a level with this passageway 1 A I should 
say four feet higher than the floor of 
the passageway, with a brass railing and 
a small portiere in front dividing the 
place; that is, from the end of the second 
platform flooring, this brass rail and por-
tiere I should say was around three and a 
half or four feet high, something about that. 

Q Is there any other material of any 
kind between the brass rail and the floor, A 
None other than the portiere, as I recall. 

Q In order to get into the first ro,v-let 
me put it this way: What space is there 
bet,veen the seats and the portiere 1 A Very 
limited space. For a man of any size it 
was necessary, if he had the courtesy, to 
stand up to allow a woman to pass. The 
space is limited because I am a pretty good-
sized man and I tried to make it a · point 
,vhen a lady passes me to arise and let 
her in. 
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Q You ,vere at the end of the seat 1 A 
I have been going there all winter and make 
it a point to get on the first row aisl:e,, de-
pending on where the se-aits are lociated. 

Q And in order to get into the first row 
from the, ai,sle, what do you have to do 1 A 
Climb up these stairs naturally. 

Q Are there any additional stairs lea~-
ing fr om the aisle into - the - first ro"\\', or 1s 
the firs ,t rnw on the level with the ais le 
landing up from the p,a1ssa,gewiay, A If not 
mista;ken the ire is afbout three or four steps 
up and you strike the level of the floor of 
the seats naturally going in it, as I recall 
it. I noticed it time and .again thak way; I 
haven't been in there in a. ye-ar. '' 

His de,s1c,ripit.ion of the ,a,ccident is a.s follows 
(p. 35, 1. 32, to p. 36, 1. 15) : 

"Q What do you remember of the inci-
dent, A I simply recall, as I recall it, she 
ca,me in. The · curtain wa1s up and I simply 
got up and let her pass me. I stepped down 
in the step as usual and she was apast me 
possi 1bly one or two steps; I don't know if 
she didn't touch me in ,any way, shape or , 
manner, and as I thought had to ,s1tep in 
ther ,e1, and the first thing I see the- crash; I 
virouldn 't -call it a crash, a blow on the hack, 
only to see this lady f a.ll headfirs.t down the 
steps . I attributed it larg ely to the condi-
tion of lack of light. 

Mr. S,chneider: I ask that tha t be 
stric ken out. 

The Court: Strike it out. 
A I should not have s.aid th-at, proba ibly. 

Q This wom,an fell down the stair 1s 1 A 
Fell down the stairs.'' 

He also test ified th at the1·e were no light s in 
the neighborhood of the sta ircas e at the time 
( p. 36, L 20, to p. 37, 1. 15), and that other pa-
trons came into the sam1e, rovv be.fore the plaintiff 
and her companion ( p. 38, 11. 20-25). 
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Al\fELIA REHBERGER, a eompanion of the 
pl 1aintiff -on the· night of the 1a0cident, tes itified as 
follows: 

The lights w·en.t out when they re ·ached the 
pas 1s,ageway th.at divides the , first and second 
balconies ( p. 40, 11. 15-25). She did not see the 
plaintiff faJl (p. 40, I. 37). She knevv nothi ng 
of the accident proper. 

CARRIE B. BEYER, another one of the 
party, testified that .she did not see the accident 
('P, 42, 1. 25, to p. 43, 1. 10). She des 1cribed the 
premi 1ses in question as £ollo,ws (p. 43, I. 31, to 
p. 44, 1. 20) : 

"Q How do you get into 'A' row ? A 
You go down the pass 1a.g1e1Way, turn to th e 
might and go up four or five steps. 

Q (By Mr. Schneider.) A little louder, 
please. A You go down -the pas ,sageway 
and turn to your ri1ght, and tihis ha:pp,ened to 
be the first :aisle, and then you walk up four 
or five steps-I am not sure how many; I 
think five. 

Q ( By Mr. Hanno ·ch.) Then, what do 
you do f A Turn to the left to get into the 
se,at. It is a very awlnviard space that way 
and it i1s hard to get into that row. 

Q· Deserihe what it is that makes it har d 
to get into that row. A It is hard to de-
s1crible1, but the flooring is cut in and thiis 
side ( indi ,ca ting), if this was the first seat 
your right foot would hang and it is rather 
uncomf ort ,ruble, and your left foot is on the 
floor. Have I m1ade that cle:ar? 

Q Are there any additional steps leading 
from the aiisle into the 'A' row f A You 
walk up more s,teps. 

Q1 You walk up another stepf A It is 
,sort of a step; you walk up into that aisle. 

Q As far as you know, how long did that 
condition exist? A I know definitely it 
·was. that vvay three w·eeks befo .re the acci-
dent." 
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Let us now analyze · this test imony, bearing in 
mind the alle·~aUon of ne,gligerrc:e in the complaint 
in Paragraphs 4 and 5 that the defendan t con-
ducted its theatre in a neigli,gent and unlawful 
manner by maintaining a hidden platform in it s 
balcony leading to plaintiff's seat and that on ac-
count of said ne,gligence plaintiff, in passing to 
her se-at, tripped and fell over the said hidden 
platform, there iby injuring he,rself. The plain-
tiff's version of the ruc,cident, as shown by he.r 
testimony a,bove, is that '' Ther 1e, was a hole from 
tihe step to the r1ow and I stepped in there and 
fell.'' The only oth er witnes,s as to the oc-
currence of the accident, Mr. Doud, says as set 
forth above, that tJhe plaintiff, after passing him, 
as he stood up in his seat, fell down the stairs. 
There is not the s:ligh tes 1t sugg&stion of any 
hidden pla ,tf o-rm or of the plaintiff tripping 
and falling over ,any hidden platf ,o,rm. The 
teistimony of neither the plaintiff nor Mr. Doud 
contains tihe slightest suggestion of thi s hidden 
platform business or of tripping over it; in fact , , 
there is nothing whatsoever from which any in-
ference could be dria wn to this effect. As a mat-
ter of£ aet, the ,contrary is true for the companion 
of the pliaintiff preceded heT apparently in ·safety 
and sai d nothing of any hidden platform ; like-
Vi'i1se others, including Mr. Doud and his com-
panion. 

Atte •ntion is called to the fa,ct that th e plain -
tiff does not allege negligence generally on 
the part of th e def encl ant but alleges solely as th e 
specific act of negligence th e rn(J;intenance of a 
hidden plat/ or1n . Specifically there is no al-
legation of negl1:gence concerning the use or 
lack of use of lights or light ing faciliti es. 

11!! oreover, the various descriptions of witnesses 
as to th e physical con.ditions at and adj oining 

... - .. 

• 
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the place of the accident did not in any way 
show the existence of a hidden plat/ orm nor of 
anything that would permit an inference that 
such a plat! orm existed. The entire case is ab-
solidely ba.re of any such proof. It would !Simply 
iappe,ar that the plaintiff, unlike others who took 
their s-eiats in the row in que,s,tion, mis ·sed he,r 
footing and ai0cidenta.lly and unfortuna.tely fell, 
without l1J€!gligenoe on the part of tihe def enda.nt. 

The defendant-appellant, therefore, urged, at 
the close of plaintiff's case, that no actionable 
negligence had been shown a.nd specifically urged 
that no negligence had been proven in accordance 
with the allega.tion set forth in the complaint. 
No off er was 1nade by the plaintiff to amend th e 
pleading ·s. If tha.t had been done, the defen d-
ant w·ould have had the. opportunity to pl ead 
sitrprise and the Court might then have caused 
a juror to be withdrawn so that the pleadings 
could be put in shape and the new issue sub-
sequently tried. The case was tried solely on 
the allegation of negligence set forth in the com-
plaint. In fact, cou.nsel for the pla ,intiff tri ed 
to extend the proof and issues to the question of 
lights, etc., but w·a.s barred from so doing 
after vigorous objection by opposing coitnsel 
several times in the case. There.fore, tihis is not 
a case ,vherle! the Appellate Court should allo •w 
an .amendm .ent iand tihus ba.se the verdict and 
judgment on the , proper ple ,adil1Jgs, ,as such a 
course is fallowed only ·whe,re the •ease is tried 
on the lbroade 1r issue ·s .and noit strictly on the 
alle ,gations in the complaint and otiher pleadings. 

• 
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It is therefore respectfully urged that since 
there is no proof of negligence, as set forth in 
the complaint, motion for a non-suit should have 
been granted. 

Excelsior Electric Co. v. William Sweet, 59 
N. J. L. 441, uses inter alia the following lan-
guage ( p. 443, bot.) : 

· ''If, therefore, we ·should now introduce 
this isisue into the pooa.din:gs, it would. not be 
done in order to m1aintain ,a determina t ion 
of the question whi1ch was re.ally in contro-
veir1sy 1betwe ,en the pa :rtie ,s, but it would sup-
port a verdict that may have been rendered 
upon 1a ma .tter whi ,ch tihe pairties have not 
fairly litigated. For such ia.n end, the power 
of amendment ought not to be exercised.'' 

This c·as·e• is cited ,vith aipprov ,al in Mu.rphy v. 
North J ersey Street Ry. Co., 71 N. J. L. 5. 

The following Language i·s used (p. 6, bot.) : 
'' In the ,second place, it is a ,cardinal rule, 

for the, control of a tria.l icourt, that only 
those questions which are ·within the issu es , 
raised by the pleadings should be submitted 
to the jury, iand a, £ailure to Olbserve this 
rule is legal e-rror. '' 

Likewise the f ollo·wirng cases: 
Gilliard v. Public Service Ry. Co., 94 N. J. 

L. 288; 
Case v. Central R. R. Co. of N. J., 59 N. J. 

L. 471; 
J ordan v. R eed, 77 N. J L. 584; 
Garibaldi v. Rubinst ei11, 99 N. J. L. 223; 
20 Rulin.g Case Law, pa.g·e 177, sect ion 

146, and 

numerous cases cited there in, which support the 
st 1atement se,t forth in s1aid sect ion 146 to the 
following effect : 

'' Proo.£ permissihle under pleadings * * * 
But while the courts are liberal with respect 
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to vari 1ance 1s. bet.ween the · allegwtio:ns and the ' 
proof in aictions found 1eid on ne:gligenee, yet 
it is a settled rule tha 1t the • plruintiff must 
recover, if at all, upon proof eis,tahlishin.g 
the speieifi,c acts of negligence alleged in 
his deicla.r,ation, complaint or petittion. Hav-
ing pleaded speoifically the , a-ct or acts con-
stituting the de1:rendwnt's negligence, other 
acts of n.e,g1igenc.e cannot be, relied upo n, 
unles ,s the · declaration, complaint or petiition 
i(s amended to , ,c,onfoirm to the proof." 

The trial judge efred in refusing to grant a 
non-suit. 

POINT II. 

The trial judg,e should have granted defend-
ant's motion for a direction of a verdict on the 
same grounds urged upon the non-suit. 

The t,e1stimony adduced by the defe 1nda.nt ·was 
as follows: 

Clementime Heine, the plaintiff, ·was recalled 
(pp. 45-47) and said that she went up five 
steps on ,her ·w-ay to her seat ( p. 45, 11. 30-35). 
She reiterated her testimony as to the hole, said 
her seat was three sea .ts in from the a.i,sle (p. 46, 
1. 16). On pa ,ge 47 she 1sta.tes thra.t "Five steps 
down where I feH I went * * * to tihie1 floor" 
(11. 10-11). She the1n gives the follovving sig-
nificant teistimony (p. 47, 11. 21-25) : 

'' Q The ,re is the floor right belof\v the ,re 
to get to your seia.t A Yes, .sir, on aiecount 
of th.e pole ,s behind-

Q W:he,re you meian the hole is there the. 
floor is the ,re 1 A Yes, sir.'' 

She ·was ne1called principally for t.he sake of 
explaining wha~ she meant bry the word ''hole.'' 

FRANK L. SMITH, the manager of the the-
atre, teistiified (pp. 47-52) as to the , phys ,ic:a.l con-
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ditions of the , scene of the accident and the 
vicinity thereof as f:oUo,ws, (p . 49, 1. 1; p. 50, I. 
10): 

'' Q Ten us the condition of the • steps. 
A Th:ere are four aisles leading to thle1 reiar 
'?alcony and e•aieh aisle ha;s steps leading t10 
1t; you 'go up the, step,s to your seiat. 

Q Take for ill!s1tance row 'A' there, ·what 
number would three seats in from tihe aisle 
be 1 A I don't know th e e:x:act seat numbe ,r . 

Q A per 1son going int 10 tha ,t seat, just 
hovv ,vould he ge,t there 1 A They pro ceed 
up thr:eie1 or f1?·~r steps, turn to the ri,g'ht and 
there 1s a r 1a1hng or cros'Sover aisle ; on the 
fir,st row there is a slight elevation and ,she 
,vould have to pass in that first row. 

Q How would you g,e,t to the first row 
from the steps ? A Bear off to your ri,ght. 

Q Do you have to ,step down anytl 1ing f 
A No. 

Q Is it level there ·? A As e1aeh seat 
goe,s up they me e,t the level of the ro ,ws eiach 
leVJeJ. ' 

Q Would you have to step dovvn an y t o 
get to ro,v 'A' f r 1om the S'teps 1 A No, sir. , 

. Q Just turn and w1alk in ~ · A To your 
right. 

Q Of what material are the steps f A 
Cement. 

Q Of what ma te-rial is the floor1 A 
Cement. 

Q As you walk iruto the . aisle wha.t is the 
ma.te1ria l 1 A The natural flooring i,s ce-
ment, concrete. 

Q Is tihere any hole there as you tu rn 
f~~om the steps to go into rovv 'A' f A No 
sir~ ' 

Q Is the 1re anything · that can he called a 
hole1 

Mr . Hanrnoc.h: I object to that. 
~I r. Schneider: Withdraw the question. 

Q Is there anything· re1se,mbling a hole 
there 1 A No, sir . 

. Q Any deelivity of .any kind 1 A N·o 
su, positively not.;' ' 
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CLARE ,NCE MILLER, Sup ,erii.ntendent of 
Cong,tructi1on, ,viho built the theatre, te ,stified ( pip. 
53-60) that he had built the the ,a.tre· in 1912. He 
desor-ibes the ·premi,se'S: as follows (pp. 54, 55 and 
56): 

'' Q. The latest construction~ A At the 
t1ime. 

Q What is it with re.fieirence to the , pre 1s.-
ent time or to 19241 A At the time that 
theatre was built theatres were first begin-
ning to be built of concrete; in fact, it wias 
the second the 1a.tre in Newark t'O be, buil t 
of eonore ,te; before that all the ,a.tres were 
1built oif' woo,d; since that time • theiatr1e1s are 
be,ing built of conc,rete; in other words, that 
is called a. modern construction. Another 
thing that makes it modern constructi 1on is 
before that time many the ia.tres we,re built 
witih a :fir1s,t and second ba'lconies ,aibove eiach 
other. N,ow they have what we ,0all a long 
,single balcony, the forWra.rd part and the 
rear part divided in the middle by a cross-
over which you call an aisle or passage. 

Q Des10rihe thi 1s particuLar first and .s.ec-
ond bal ,cony. A This was built a·0cording 
to the building code of N e•wark. 

Q Was it passed by the building depart-
ment~ A It was pa 1s.sed by the building 
department; yes, sir. Tihey had a. licens ·e to 
open the . theatre; you must have a lieens,e 
to open a theatre in N e·w·a;rk. 

Q Who gives tha.t1 A City officials. 
Q J usit how are the first and second bal-

conies built 1 A Of steel and concrete. 
Q As you enter it the ,re is a p,a.s1sia1geway 

between the first and s.econd balconies? A 
Yes, sir. 

Q To your right there are aisles or 
,stairs 1 A As you come over the cro·ssove-r 
there ,are four passag,e ,wa.ys up to t1he sec-
ond balcony and four passageways down to 
the first. 

Q Have you been shown this morning, at 
my r1equest, the 'A' row of the second bal-
cony 0? A I have. 
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Q At the first pas.s-ag'e-way from Bran-
ford Place entrance 1 A The first pass,age-
w'ay where you can turn to the right or le.ft, 
where ·you have •Se•at 1s on the righit or left . 

Q Seats on the rightt A Yes, sir. 
Q Have you been shown that particular 

spot 1 A I have. 
Q Describe to the Court and jury just 

how you get to a seat three or four seats to 
your right. A You go up straight five 
steps, turn to your right and go up two-one 
step and two risers. 

Q Just what does that mean 1 A A step 
has a tread, and if there are ten treads in a 
pair of stairs th en it means there are eleven 
risers, because it takes one to get to the 
top platform. ' 

Q Are those ste ps built in the usual 111an-
ner as theatres are constructed 1 A Built 
generally as theatres are built. 

Q As you turn to your right to go to a 
sea t there, three or four seats in, you have 
what 1 A One side step and the two risers 
to go up. 

Q One side step to go up 1 A After 
you g? up you have to turn to the righ t and , 
there 1s one step and two risers going up. 

Q Leading to the seats 1 A Leading to 
the seats. 

Q Then you take your seat 1 A Then 
you take your seat. 
. Q You say that is the usual cons truc -

tion of theatres of that type 1 A That is 
the usual construction of theatres built at 
that time and today. 

Q Is there any hole there where you 
step frorn the stairs to the seats f A There 
is no hole there. 

Q I s _there anything resemlJling a hole~ 
A N ot]ung resembling a hole I could see, 
or know of. 

Q Y 0~1 exa mined that toda y1 A I did. 
Q Ts 1t the same as it was in 19241 A 

I do11 't know how it was in 1924. 
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Q Is it the same as when you built it? 
A As far as the construction it is ; as far 
as the lights it is not. 
· Q As far as the construction · it is the 
same? A Insofar as the construction goes 
it is the same. 

Q Of course you do not know about the 
light changes, do you? A No, sir. 

Q As to when they were made? A No, 
sir. 

Q As far as the construction is con-
cerned, in other words, the possibility of 
holes is the same as when you built it? A 
It is the same as when I built it; the con-
crete is in good condition. 

Q '11he method of construction is the 
same, isn't it? A Absolutely. 

. Q In ,other words, from the point of 
structural changes or condition, it is the 
same as when you built it? A It is abso-
lutely the same today as when I built it so 
far as structural conditions are concerned. 

Q Did you, in your examination this 
morning, walk in that aisle? A I did. 

Q And in towards the seat? A I walked 
up to the top of the steps only. 

Q If you had to walk into the seat you 
told us about, would there be any hole there? 

Mr. Hannoch: I object. 
The Court: Sustain the objection. Let 

him tell without leading him. 
A The step is the same as when it was 
built ; there is no hole there.'' 

VIOLA ROBINSON, an usher at the theatre, 
testified that she conducted the plaintiff to her 
seat, put the seat down, turned away, and then 
discovered that the plaintiff had fallen (p. 62). 
She did not see the accident itself. There was 
no hole at the scene of the accident (p. 63, 1. 9). 

CARRIE B. BEYER, called in by the plaintiff 
in rebuttal (p. 64), testified about lighting condi-
tions. 
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CARRIE E. BAUDENDISTEL, on rebuttal 
(p. 68), testified about lights. 

On motion ,of defendant's counsel, the jury 
was permitted to view the premises (p. 69). 

At the close of the entire case no additional 
proof, therefore, appeared as to the manner in 
which the plaintiff met with her accident. More-
o~er, there was no additional proof of any kind, 
either direct or circumstantial, from which an 
inference could be raised in a.ny way whatsoever 
as to the existence of a hidd en platform. The 
same contentions urged in the argument on the 
motion f.or a non-suit are, therefore here re-. ' iterated and urged. The specific allegation in 
the complaint a.s to the hidden platform was un-
supported by any evidence whatsoever. Furth er-
rri:ore, there was no evidence at all of the plain-
tiff having tripped over a hidden platform of 
a11y kind. 

. It may be urged that the fact that the jury 
viewed the premises may change the situation. ' 
It certainly would not make any change in the 
fact that the plaintiff did not sustain her alle-
gat ion as to the manner in which she met with 
h~r accident, namely, that she tripped over a 
hidden platform. As to the other phase, that is, 
as to whether the jury, in its view, might not 
have seen the hidden platform, suffice it to say 
that that would be stretching the thing ra ther 
far, as the premises were described fully by 
numero~s witnesses and nothing of the kind ap-
peared 111 the testimony. The jury, therefore, 
~ust have based its verdict on something out-
side the scope of the pleadings or on sympathy 
or some other improper reason. 

... - .. 
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The trial judge, therefore, erred in refusing to 
grant defendant's motion for a direction of a 
verdict. 

POIN'T III. 

The trial judge should not have allowed the 
following question to be answered: 

J\!frs. Beyer was asked the following question on 
rebuttal (p. 67, 11. 17-20): 

Were there a.ny aisle lights in the aisl e 
next to where Mrs. Heine was seated on the 
night of the accident~'' 

Counsel for defendant objected on the ground 
that the question of lights was irrelevant, as the 
plaintiff based the point of negligence on the 
maintenance of a hidden platform. The Cour t 
allowed the question and granted an exception. 

As argued before, the specific negligence al-
leged in the complaint was the maintenance of the 
hidden platform. There was no, allegation as t o 
the lights, nor was there any general allega tion 
of negligence. It was, therefore, error to permit 
a question of this kind unless it was for th e pur-
pose of showing absence of contributor y negli-
gence on the part of the plaintiff. If it was for 
that purpose, defendant could have no objecti on 
to it, especially since it has abandoned the poin t 
relating to plaintiff's contributory negligence. 

POINT IV. 

The Supreme Court decision is no.t in point. 
The opinion of the Supr eme Court (pp. 83-84) 

cites the following two Court of Errors cases : 
A ndre v. M ert ens, 88 N. J. L. 626; 
Dondero v. T enant iv.I otion P icture Co., 

94 N. J. L. 483. 
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It specifically says that the questions of non -
suit and the dir ect ion of a verdi ct ar e controll ed 
by these case s. In the fir st of these two cases, 
the liability is pr edicated upon the absence of 
lights f o'r a sta ir way where th e defendant had 
assumed to fur nish the sam e. T he instant case 
is entirely diff eren.t as the question of lights 
does not appear in it at all, excepting per hap s as 
affect ing the veraci ty of wit nes ses . The plea d-
ings do not menti on ligh ts, and as shown above, 
the quest ion was ent irel y eliminated by the rul -
ings of the Cour t . 

In the second of thes e cases, the pl ain tiff, 
while procee ding to hi s seat , fell while descen d-
ing steps when th e place was in a da r kened con-
dition . In the in sta nt case as set for th ·above ' ' the questi on of ligh ts or of darkness playe d no 
part . The pla ,intiff alleged that the defendant 
~naintained a hidden platf orni in its balcony lead -
1ng to the seat artd that the plaintiff tripped and 
fell over said hidden pla.tf arm . T here is not the 
slightest scrap of testi1nony in the whole case 
as to a hidden platform or anything of the kind. 
T~e only testi mony was that of the pl aint iff , who 
said that she ste pp ed into a hole. Now her e in 
th~ case does it ap pear j ust ·what she meant by 
tlus statement . At any rate, there is no evidence 
to substantiate the allegat ion of neglig ence in 
the coniplaint as to the hidden platform . And 
that was the basis for the motion for a non -suit 
and for a directed verdict . 

It is evjdent, the r efore, that the Supreme 
Court missed the point . 

... ... . ". 
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Conclusion. 
It is, therefore, respectfully submitted that the 

judgment of the New Jersey Supreme Court, 
affirming the judgment of the Essex County Cir-
cuit Court, should be vacated and set aside and 
that the judgment of the Essex County Circuit 
Court should be vacated and set aside and a 
venire de novo granted. 

SCHNEIDER & SCHNEIDER, 
Attorneys of Defendant-Appellant. 

JACOB SCHNEIDER, 

On the Brief. 




