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Summons.

SUMMONS.

The State of New Jersey to Acme Theatre Com-
pany:

You Are SummoNED to answer the

annexed complaint of Clementine
(sear.) Heine in an action at law in the Essex
County Circuit Court.

And Taxe Notice that unless you
file your answer to said complaint with the Clerk
of the Kssex County Circuit Court at Newark
within twenty days after service upon you of
this writ and the annexed complaint, the plaintiff

may proceed in the suit and judgment may be
entered against you.

Wirness, NeLsoN Y. Duncean, Judge of the
Essex County Circuit Court, at Newark, this 21st

day of March, Nineteen Hundred and Twenty-
five.

JOHN H. SCOTT,
Clerk.

PrECKER & PRECKER,
Attorneys of Plaintiff.

Complant.
COMPLAINT.

ESSEX COUNTY CIRCUIT COURT.

CreMENTINE HEINE, i

Plaantaiff, i
V8. Law.

Acme TaEATRE COMPANY, Complaint.
Defendant.

]

Plaintiff, residing in the City of New York,
County of New York and State of New York,

says:

1. That on the 7th day of December, 1924,
defendant was a corporation of the State o.f New
Jersey with its principal office located in the
City of Newark, Essex County, New Jersey.

9. That on the day and date aforesaid the
said defendant was the owner and operator of a
certain theatre commonly known and designated
as Shubert Theatre located at Branford Place,
Newark, Essex County, New Jersey.

3. That plaintiff did purchase a ticket for a
balcony seat from said defendant for thg per-
formance which the defendant was cond!uctmg at
its theatre on the day and date aforesaid.

4. That defendant conducted its said theatre
aforesaid in a negligent and unlawful manner,
in that it maintained a hidden platform in its
balcony leading to plaintiff’s seat.

5. That as a result of defendant’s negligence
aforesaid, plaintiff in passing to her seat afore-
said tripped and fell over said hidden platform,




Complaint.

thereby becoming unconsicous and suffering
physical injuries to her face, body and hands

and also suffering mental pain and anguish and
shock.

6. That as a result of said injuries aforesaid
plaintiff has been obliged to expend divers sums
of money for medicines and medical attendance
and has been prevented from carrying on her
daily work, thereby losing divers large sums of
money.

Plaintiff demands as damages the sum of Five
Thousand ($5,000) Dollars.

PRECKER & PRECKER,
Attorneys of Plaintiff.

I hereby appoint and depute Charles F. Hum-
mell, to serve the within writ.
Witness my hand and seal this 23rd day of
March, 1925.
Harry B. O’Connell,
Sheriff.

By Alfred W. C. Walker,
Under Sheriff.
Sheriff fees $3.78 (r. s.)

Served the within Summons and Complaint
March 25th, 1925, personally upon Morris Schles-
inger agent in charge Acme Theatre Company
the within named defendant by delivering to him
a true copy thereof at their office, 568 Broad
street, Newark, N. J.

HARRY B. O’CONNELL,
Sheriff.

By CHAS. F. HUMMELL,
Special Deputy.

Answer.

ANSWER.
Filed April 24, 1925.

ESSEX COUNTY CIRCUIT COURT.

CLEMENTINE HEINE,
Plawntiff, | Action at

Law.
V8.

Answer.
Acme TaeEaTRE COMPANY,

Defendant.

Defendant answering the complaint of the
plaintiff herein says that:

1. Defendant admits paragraph 1.
2. Defendant admits paragraph 2.

3. Defendant says that it does not have suffi-
cient knowledge or information to form a belief
as to the truth of the allegation contained in
paragraph 3.

4. Defendant denies paragraph 4.

5. Defendant denies paragraph 5.

6. Defendant denies paragraph 6.

FIRST DEFENSE.
The defendant by his agent and servants were
without negligence on their part.
SECOND DEFENSE.

The plaintiff, Clementine Heine, was guilty of
contributory negligence in that, at the time and
place mentioned in the complaint she was con-




Answer.

ducting herself in a careless, reckless, and negli-
gent manner and was not looking where she was
going and was not conducting herself with that
degree of care consistent with the surround-
ing circumstances.

Wherefore, defendant demands that the com-
plaint herein be dismissed with costs.

JOSEPH C. PAUL,
Attorney for Defendant.

Consent to the filing of the within answer
out of time as of time is hereby given this 22nd
day of April, 1925.

PRECKER & PRECKER,
Attorneys for Plaintiff.

'REPLY.
Filed April 27, 1925.

ESSEX COUNTY CIRCUIT COURT.

CLEMENTINE HEINE,

Plawntiff, | Action at

Law.
V8.

Acme THEATRE COMPANY, Reply.

Defendant.

Plaintiff, replying to the answer of def‘end.ant,
Acme Theatre Company, denies the allegations
of the separate defenses.

PRECKER & PRECKER,
Attorneys of Plaintiff.




40

Judgment.
JUDGMENT.

ESSEX COUNTY CIRCUIT COURT.

37822

CrEmENTINE HEINE, Action at
Plaintiff, | Law.

V8. On Verdict

AcMme TrEATRE COMPANY, by a Jury.

Defendant.

JUDGMENT FOR PLAINTIFF. :

$2.133.00

$2,206.19

Precker & Precker Pltf’s Atty.

This action was tried before Judge Worrall
F. Mountain, with a jury, at the Essex County
Circuit Court on May 20, 1926.

This cause having been heard and submitted
to the jury they return their verdict as follows:

They find in favor of the plaintiff Clementine
Heine and against the defendant Acme Theatre
Company for the sum of Two Thousand One
Hundred Thirty Three Dollars ($2,133.00) dam-
age.

Whereupon it 4is adjudged that the plaintiff
recover of the defendant the sum of Two Thou-
sand One Hundred Thirty Three Dollars ($2,-
133.00) and costs which are taxed at the sum
of Seventy-three dollars and nineteen cents.

Judgment entered and signed May 18, 1926.

Book 101, page 233.

WILLIAM S. GUMMERE,
Judge.

Certificate of Clerk.
ESSEX COUNTY CLERK’S OFFICE.

STATE oF NEW JERSEY, T
County orF ESSEX. ¥

I, Jorx H. Scort, Clerk of the Circuit Court,
in and for the County of Essex in the State of
New Jersey,

Do Heresy Crrriry that the foregoing are
true and correct copies of all the pleadings and
proceedings filed in the case of ¢¢ Clementine
Heine, Plaintiff v. Acme Theatre Company, De-
fendant’’ together with the judgment record in
this case.
and the same is taken from and compared with
original copies on file in this office
and as the same now remains on the files of
said office.

In Testimony WaEREOF, 1 have

hereunto set my hand and affixed the

(seaL) official seal of said Court and County
at Newark, N. J., this Twenty-third .

day of June, A. D. 1926.

JOHN H. SCOTT,
Clerk.




Grounds of Appeal.

GROUNDS OF APPEAL.
Filed July 24, 1926.

New Jersey Supreme Court

Action at
Law.

CrLEMENTINE HEINE,
Plaintiff-Appellee, | On Appeal
from Essex
vS. : County
Circust
AcoME TrEATRE CoMPANY, Court.

Defendant-Appellant. Grounds of

Appeal.

The defendant-appellant, Acme Theatre Com-
pany, hereby sets forth the grounds of appeal
in the above-entitled matter.

(1) The Trial Court refused to grant defend-
ant’s motion for a non-suit at the close of the
plaintiff’s case and allowed the case to pro-
ceed whereas the said Court should have granted
sald motion and entered a judgment of non-
suit.

(2) The Trial Court refused to grant defend-
ant’s motion for a direction of a verdict at the
close of the case and submitted said case to the
jury whereas said Court should have granted
said motion and directed a verdiet in favor of
the defendant.

(3) The Court, over objection by counsel for
the defendant, allowed the following question to

11
Grounds of Appeal.

be answer‘éd by the witness Carrie B. Beyer on

rebuttal : . ; .
‘“Were there any aisle lights in the aisle
next to where Mrs. Heine was seated on the

night of the accident?’’

JOSEPH C. PAUL,
Attorney of Defendant-Appellant.

JACOB SCHNEIDER,

Of Counsel.

Due serviee of a true copy of Wiﬂ‘lin grounds
of appeal is hereby acknowledged this 22nd day
of July, 1926.

PRECKER & PRECKER,
Attorneys of Plaintiff-Appellee.
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Hedwig M. Bremmer, direct.

ESSEX COUNTY CIRCUIT COURT.

May 20, 1926.

CrEMENTINE HEINE {
Aotion

VS. at

Law.
AcMeE THEATRE COMPANY. W

Before Hon. Worrall F. Mountain, J., and a
jury.

For the plaintiff appear Precker & Precker
(by Herbert J. Hannoch).

For the defendant appear Schneider &
Schneider (by Jacob A. Schneider).

A jury is called and sworn.

Mr. Hannoch opens for the plaintiff.
Mr. Schneider opens for the defendant.

HEDWIG M. BREMMER, sworn in behalf of the
plaintiff.

Direct examination by Mr. Hannoch.

Q Mrs. Bremmer, you reside in Newark, do
you? A Yes, sir.

Q@ Have been residing here for a number of
years? A Yes, sir.

Q@ Do you know Mrs. Heine, the plaintiff in
this case? A Yes, sir.

Q Were you at the Shubert Theatre the night
of December 7, 1924, the date this accident

occurred? A I was at the Shubert Theatre the
night of December 7, 1924, yes, sir.

13
Hedwig M. Bremmer, direct.

Q Did you go into the theatre before or after
Mrs. Heine? A I came in before.

Q Where is the Shubert Theatre? A On
Branford Place near Halsey street. i

Q What part of the theatre were you sitting
in? A We had seats in the second balcony. .

Q How did you get to the second balqony in
the Shubert Theatre? A You go upstairs the
same as if you are going to the baleony and there
is a wide platform and you go from that platform
to the second balcony. il

Q Where does the platform lead from? A
From downstairs. )

Q Do you use the same platform aisle to get
to the first and second balcony? A Yes, sirI.

Q If you want to go to the first balcony how

0?2 A Down. \

dOQYO}lf %7011 want to go to the second balecony
which way do you go? A Up.

Q So, you were in the t}.leatre before Mrs.
Heine got there? A Yes, sir. :

Q Did you come in after her or before her? .
A No, I came in a little before her.

Q Where was your seat? A In the same
row as hers.

QQ What row is that? A The first row. 1

Q Describe the first row of.the second bal-
cony. A It is like this (indicating). They have
a bar or whatever you call it across and there
is a little curtain and that is all open. )

Q What kind of a bar? A As high as this
indicating). ‘
| Q Whagt) kind, wood, metal or what? A It
seems to be metal.

Q Where are the seats in respect to the plat-
form? A Just in back of that platform would
be on the floor and this would be the bar and the

. . O
curtain in front and the seat where 1 am sitting. 4
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Hedwig M. Bremmer, direct.

Q@ Is there any wooden rail or anything be-
tween the bar and the floor? A No, just a
curtain, sort of a velvet affair.

@ How high is the floor of the platform on
which the seat is fastened from the platform or
the aisle you walk in? A You mean from this
end (indicating)? |

Q No, from in front of you? A I would
say just like I am sitting here. If you take this
post, this here, and say this was the bar and this
was the curtain (indicating) and this was the
seat; there wasn’t very much room in the front.

Q You say when you refer to the actual
part— A For instance this was the seat of the
chair. ,

Q The seat you are sitting in? A Yes, and
this I would call a bar.

Q That is the top portion of it? A The top
portion of it. Then, there is a curtain they had
there which would be about the length of these
posts here (indicating).

@ That would be about how many feet? A
Say, three feet.

@ Then, how high? A Or maybe a little
higher; I am not such a good judge.

@ How far is the floor on which you were
sitting from the passageway that divides the
first and second balcony? A Well, T would say
about as far as I am sitting here.

@ I haven’t probably made myself clear.
How far is the floor from the passageway that
divides the first and second balcony? A I
couldn’t tell you in feet or inches, but I would
say according to my figuring it would be about
the same as I am sitting here.

Q That is about two or three feet. That is
about the same height as the present floor is from

40 your feet? A It might be a little bit higher.

15
[Tedwig M. Bremmer, direct.

It is a little bit higher; it is more than two and a
half feet. | .
Q How far are the seats in which you sit
from the end of this platform? A Not very
far. i

Q Can people walk in front of you Wlth?ut
having you stand up? A When they are going
to the balcony down, you mean? You have to get
up unless you crowd them. .

Q How did you get in from the side aisle?
A Well, they have stairs. You come up stone
steps.

Q How many? A Well, the steps go all the
way up.

Q I know that, but in order to get to your
seat from the aisle that divides the first and
second balcony how did you get to the second
balcony? A You go up stone steps that leads
from the first row all the way up. .

Qi Youlhwere in it LA rorg 1A Y e s R SIT.

Q How did you get into ‘“A?’ row? A .You
have to go up the steps, turn around and go into
‘CCAR o . \

Q Are there any steps from the aisle into
“A’”’ row? A Just the steps that lead all the
way up. )

Q This particular night you were 1n your
seat when Mrs. Heine came in? A No, I was
not in my seat. I was in the theatre ar.ld we
both started to go to our seats and I was In my
seat before she got to her seat. ;

Q Where was she supposed to sit alongside
of you, was that nearer to the aisle or further
in? A It was nearer to the aisle, becauge L
had taken the furthest seat up this way (indicat-
ing).

Q When you came into the theatre had the
show started? A No, the lights were on, but
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Hedwig M. Bremmer, direct.

while we were going to our seats the lights went
out and the show commenced.

Q Where were the ushers? A Standing
down here (indicating) dividing between the first
and second balcony.

Q They were in this aisle (indicating)? A
Yes, sir.

Q Were there any ushers to direct you to
your seat? A The ushers saw our tickets and

‘directed us up, the way they always do; they do
it now, too.

Mr. Schneider. I object and ask that
‘“they do now’’ be stricken out.

The Court. Strike it out.

Q Did they go up to your seats with you?
A No, they did not; they said, ‘‘First row up,’’
and pointed.

Q What did you and Mrs. Heine do? A
Proceeded to go up.

Q Where were the other ladies? A They
were to go up to their seats; our seats were
divided. |

Q Were theyin ‘““A”’ row? A No, they were
in other rows.

Q Describe what happened then? A Well,
of course the theatre was dark and we started
to go up the aisle and I started to go into my
seat and when I looked for Mrs. Heine I didn’t
see her, and there was a gentleman and a lady
seated on the aisle and I looked around for the
rest of the folks .and this lady said, ‘‘Are you
looking for an elderly lady?’’ and I said—

Mr. Schneider. I object to any conversa-
tion.

74

Iedwig M. Bremmer, durect.

A (Continuing.) —and she said she—

Q No. How far in from the aisle‘z was your
seat, how many seats in? A T think 1t was
about four seats in.

Q Do you know who was sitting on the end?
A A lady and gentleman was seated on the
end.

Q Mrs. Heine was next to them? A Yes,
sir.

Q And then you? A Yes, sir. :

Q You went in and did not see Mrs. Heine?

A No. .
Q As the result of what that lady said what

did you find out? A I went down to see where

Mrs. Heine was.
Q Where did you find her? A In the rest

room by the lavatory.
Q How long had you been in there before you
noticed she wad nof [there? Al Almost, i

mediately.
Q You did not see anybody take her down \

to the rest room? A No. ;
() What condition did you find her in? A

Oh, she was terribly sick.

Mr. Schneider. I ask that that be st.ricken
out as being a conclusion of a lay witness.

Mr. Hannoch. I am satisfied to have that
stricken out.

Q Tell us what you saw. A She hfu.i tried
to vomit; she had vomited; she was V.omltlng.

Q Was she bleeding? A Yes, sir, she had
bled a little, because her handkerchief had a
blood spot on.

Q Did you notice her head at all? A Her

head was very red.
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Iledwig M. Bremmer, cross.

Q@ Was she bleeding from her head; was there
any cuts on her head you could see? A Yes,
sir, there was.

Q@ How soon after did the other ladies come
down, if they did come down? A Mrs. Reh-
berger was with her and Mrs. Beyer was with
her.

Q@ Did you go home with her after that? A
I stayed with them until they went home with
her. They went home with her in a cab.

Q Did you see her at all when they got home?
A Yes, sir, they went to 300 Verona avenue to
Mrs. Rehberger’s home.

Q When did you go to see her? A I don’t
remember the day. While she was up there.

Q What condition did you find her in as you
saw her? A I would say a weakened condi-
tion, all in; her hand, her thumb.

Q Was her head bandaged? A I didn’t see
her head bandaged.

Q Was she around? A She was in bed, but
I didn’t see her in bed.

Q How frequently did you see her after the
accident? A 1T see her on and off even now
yet.

Cross examination by Mr. Schneider.

'Q As you go into that balcony you walk up
the stairs, I suppose, when you come to the
balecony, isn’t that right? A Yes, you come to
the balcony.

Q You enter the theatre on Market street and
walk inside the theatre? A You enter the
theatre on Branford Place and go up on the
left.

Q Then, you go upstairs to your left? A

40 Yes, sir, and then you turn right.
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Iledwig M. Bremmer, cross.

Q Then you enter the balcony? A Yes,
SiT.

Q As you enter the balcony, the first balcony
is below you to your left? A It is a big plat-
form, as this would be (indicating).

Q Say this is Branford Place here (indicat-
ing), you are walking upstairs here (indicating)
and you turn to go into the balcony, right be-
low you is the first balcony and to your right
and going up is the second balcony? A Yes,
if you stand the way you are standing now.

Q It is all one floor? A Yes, sir.

Q Below is the first balcony and above is
the second balcony and has a passageway in
between them, you ecall that a platform? A
Well, a passageway or platform, whatever you
want to call it.

Q That platform extends the width of the
theatre? A Yes, sir.

Q It is five feet wide? A At least that,
maybe more.

Q You can walk along that passageway the .
whole width of the theatre, can’t you? A Yes,
sir, from one end to the other.

Q It is a regular passageway? A I might
call it a passageway or I might call it a plat-
form.

Q As you walk down the passageway or plat-
form, the stairway to your right leads up to
the second balcony and there are three stair-
ways? A You mean dividing the theatre from
the center of the two sides?

Q As you walk down the platform to your
right is the second balcony? A Yes, sir.

Q And there are stairways leading up to
the seats? A Yes, sir.

Q There are three aisles that lead up, aren’t
there? A Three.
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Hedwig M. Bremmer, cross.

Q Three aisles? A Yes, sir.

Q Your seats were up the first aisle, weren’t
they? A Yes, sir, I take it the first stairway as
you come in.

Q You walk about fifteen feet to get to that
first stairway, don’t you? A 1 couldn’t de-
seribe it in the number of feet. I would say
you walk to the first stairway to get to our
seats.

(Q Have you ever been in that theatre again?
A Yes, sir, I go there quite often.

Q You like the shows there? A Yes, sir.

Q When you come in that entrance you go up
to the second balcony? A Yes, sir.

Q As you come in you walk fifteen feet or
so to the stairway? A You walk to the first
stairway; I couldn’t tell you how many feet
it is.

Q You have given us the feet before pretty
exactly. See if you cannot give us this measure-
ment. A I haven’t been able to give it exactly.

Q Do the best you can, we are not going to
hold you to the answer exactly. About how far
did you walk before you came to that first stair-
way? A I couldn’t tell you. You walk to the
first stairway. I couldn’t tell you because if I
told you fifteen, twelve or twenty feet I would be
telling you something I don’t know.

Q You do not want to make an estimate like
that? A No.

Q As you get to the first stairway you turn
to your right and walk up? A Yes, sir.

Q You were in the first row, you had the
first seat? A The first row.

Q Three or four seats in? A Yes, sir.

- Q So, as you turned around to go up your

40 seats were to your right again? A That’s right.
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Q How many steps did you have to go up
before you got to ‘‘A”’ row? A There were
several steps.

Q How many? A Three or four.

Q In other words, you turned around to the
right and went up three or four steps. A Have
you ever gone up those steps? You have to be
very careful going up.

Mr. Schneider: I ask that that be stricken
out.

Q You go up three or four steps to get to
your row? A Yes, sir. .

Q Then you turn around to your right and
go into your seat? A That’s right.

Q I suppose you mean to say those steps are
rather steep? A Well, I wouldn’t want to say.
The steps are rather peculiar steps; they are
changed now a little from what they were.

Q You think they are changed now? A Yes,
Sir.

Q When were they changed? A 1 don’t
know.

QQ Are you sure they are changed? A 1
would say yes from what they were. ,

Q When were they changed? A I don’t
know.

Q You are sure there has been a change
made? A It looks very much like as if there
was a change there, because the seats were all
so pointed and I don’t know Whethel." the seats
were changed, or the platform, but it looks as
if part of the corner was taken off.

Q You are sure there has been a change
there? A I would say there has been.

Q That is the way it strikes you? A That
is the way it strikes me.
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Hedwig M. Bremmer, cross.

Q As you get to the top of the three steps
you walk into your seat? A Yes, sir.

Q Did you notice who was sitting there in
the first seat? A There was a lady and a
gentleman sitting right alongside of the aisle.

Q Who was at the end of the seat, the lady

or the gentleman? A Why, the gentleman was
on the other end.

Q Can you describe this gentleman in any
way as to how he looked, in a general way? A
Kind of a fat man.

Q Something like myself? A No, he was
heavier than you.

Q He was sitting in the front row? A He
was sitting in the front row.

Q Was he much heavier than I, according to
your recollection? A I couldn’t tell you by

pounds. He was stockier. You may not seem
so stout yet weigh heavier than he is.

Q That is what you call a fat man? A T call
him a stout man.

Q Did this stout man get up to let you in? A
Yes, sir.

Q Did you have to squeeze past him? A No,
he wasn’t that stout a man. He got up to let
me in. KEven if you are thin and you do not
get up it is hard to get past.

Q Was there a lot of room between the stout
man to get in? A ‘When he got up?

Q Yes. A There was plenty of room, yes,
sir, then.

Q You got in and sat down in your seat?
A I went in and sat down in my seat.

Q Then, you did not see Mrs. Heine again

until you saw her again in the dressing room?
A That’s right.
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Q Where was the rest of the party seated,
above you? A Above me. |

Q In what row? A I don’t know.

Q Do you know whereabouts they had their
tickets, in what row? A They were in the
rear of me; I couldn’t tell you the row?

Q Many rows back? A Several

Q When Mrs. Heine fell down the lights were
still burning, weren’t they, as a matter of fact?
A No, they were not, because the lights were
out as we went to our seats.

Q Did you notice Mr. Smith, the manager of
the theatre, come up there? A Ie came to the
dressing room, yes, sir.

Q Didn’t he come in the theatre? A 1
didn’t see him.

Q Do you know who took Mrs. Heine away?
A . Neo:

Q She was there a little while, wasn’t she?
A Where? .

Q Where she fell? A She couldn’t have
been, because I took off my coat and looked for
her and she was gone.

Q You did not see the slightest suggestion
of her at all? A No, I didn’t see her at all.

Q You looked as soon as you missed her? A
Yes, sir.

Q She was not lying there or sitting there?
A No.

Q She was all gone? A She had gone.

CLEMENTINE HEINE, plaintiff, sworn in her
own behalf.
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Henry G. Holler, direct.

HENRY G. HOLLER, sworn in behalf of plain-
tiff.

Direct examination by Mr. Hannoch.

Q You are a practicing physician in the City
of Newark? A 1 am.

Q And have been how many years? A For
twenty years.

Q You attended Mrs. Heine, the lady sitting
here in the front row? A 1 did.

Q In December, 19247 A Yes, sir.
Q@ Where did you first attend her? Where
was she? A 300 Verona avenue.

Q At whose home was that? A Mrs. Reh-
berger.

Q Where did you find her? A In bed.

Q What was her condition? What did you
find? Tell us what you presecribed for her. A
At the time she had a very severe hemorrhage
from the nose and throat. She had concussion
of the brain which was the cause of the hem-
orrhage. Contusions or bruises about the scalp.
The left thumb was injured and wvery much
swollen and inflamed and the left ankle was
bruised.

Q Was her body bruised at all? A Oceca-
sional parts, but mostly about the head, left
hand and left ankle.

Q Did she suffer any pain? A She suffered
a great deal of pain and suffered from shock.

Q How old a lady was she? A I don’t
know.

Q What did you prescribe for her? A Local
applications, internal medication to relieve the
congestion, stop the hemorrhage; absolute rest;
very low diet and perfect quiet in order to
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check the hemorrhage which she had which was
very severe.

Q How long did you continue to attend her?
A From the 28th day of December, 1924, and
the last consultation I had was January, 1926.

Q How frequently did you attend her? A 1
saw her daily at first at the house and then she
came to my office a few times after that.

Q What time of day was it you attended
her the first time? A I attended her in the
morning between nine and ten, as near as 1
can tell. :

Q When did you last see her prior to seeing
her here today, do you know? A No. .

Q Did she go out of the city? A I believe
she went to New York.

Q Do you know approximately when that
was? A No, I do not.

Q Did you examine her this morning A
Yes, sir.

Q What condition did you find her in? Al
found she has an enlarged joint in the left hand,.
the left thumb, what we call the metacarpal-pha-
langeal joint.

Q Is that the joint you saw when you a’r
tended her? A That is the joint that was n-
jured when I first saw her.

Q Is that a permanent condition you saw
this morning? A Yes, I would say that was a
permanent condition.

Q Outside of the thumb were there any other
injuries you observed this morning? A Yes,
she is in a highly nervous state; apparently h‘c‘IS
not recovered from the concussion of the brain
she had at that time.

Mr. Hannoch: At this time I notice our
complaint says the 7th of December and
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Miss Precker says it should be the 27th
of December and I ask leave to amend it
from the 7th to the 27th. It was during
the Chrismas holidays. :

Q Have you been paid for your services? A
I have. ,

Q What do they amount to? A $19.

Q You regard that as very reasonable? A I
do in these cases.

COross examination by Mr. Schneider.

Q About how long was she in bed? A Actu
ally confined to bed or on the couch?

Q Actually confined to bed? A To my recol-
lection about a week.

Q You are sure of that? A No, I am not
sure.

Q It may have been just about three days?
A It may have been three to six days or seven
or eight days, I couldn’t tell.

Q During the time she was confined to bed
how often did you see her? A I saw her daily
for the first three or four days.

Q At the house there? A At the house.

Q After that did you see her at the house
again? A After that I saw her at the office.

Q@ You saw her at the house only three or
four times? A As far as I can recollect.

Q Then, she came to your office? A Then
she came to my office.

Q How often did she come to your office? A
She wasn’t in the office over three or four times.

Q So, you have seen her in all about six or
eight times? A About that.

Q Since then you have not seen her at all or
treated her? A I haven’t seen her since the
last date.
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Q Nor treated her? A No.

Q What do you charge per call? A From
three to fifty dollars.

Q You are like we lawyers, we get what the
traffic can bear? A I am not as bad as lawyers.

Q It depends upon whether they can afford
it or not? A That is it exactly.

Q Did you notice she had an enlarged thy-
roid? A Yes, sir, she had.

Q That is a long standing condition, isn’t
it? A Nes indeed,

Q What is that thyroid condition? A We
have a gland in the neck called the thyroid gland;
that gland is enlarged from many causes.

Q It is organie, isn’t it? A Not neces-
sarily.

Q In her case it was not due to the accident,
was it? A Not at all

Q Chronic? A It was a chronic condition
she had when I saw her.

Q Of long standing? A Apparently of long
standing; I never examined her before.

Q You never treated her before? A No.

Q What effect did that have on the pa-
tient? A An injury of this kind would tend
to aggravate it.

Q What effect would the thyroid gland have
on a person? A That is irrelevant, isn’t it?

Q You are not the judge. What effect would
that have on a person? A Different effects. It
makes some people nervous and others it does
not; it depends on the kind of thyroid.

Q How many kinds are there? A Many
kinds. Cystie, fibrous, opthalmic goitre.

Q A goitre is a dangerous thing, isn’t it? A
Not necessarily. There are thousands and t}.lou-
sands of people with a goitre who live to various
ages.
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Q A lot of them die from it, don’t they? A
No.

Q@ Do you know about how long Mrs. Heine
had that thyroid? A I do not.

Q@ A thyroid condition will often cause nerv-
ousness, won’t it? A Yes. _

Q Do you know about how old Mrs. Heine
is? A I do not.

Q@ You did not take any X-rays on any part
of her body? A 1 did not.

CLEMENTINE HEINE, plaintiff, recalled in
her own behalf.

Direct examwnation by Mr. Hannoch.

Q@ You are the plaintiff in this case? A
Yes, sir.

Q Speak as loudly as you can. A Yes, sir.

Q How old are you? A Seventy-six.

Q@ Where do you live? A 4453 Park ave-
nue, Bronx.

Q How long have you been living in New
York? A Oh, I think forty years.

Q How long have you lived at the present
address? A I have lived there for four years,
something like that.

Q@ With whom do you live? A It is a little
private house; I have rooms there.

Q Have you any family who lives with you
there? A No, I have my own little room.

Q@ What business are you in? A I am a
dressmaker; some people say seamstress.

Q@ How long have you been a seamstress? A
It must be over twenty years.

29

Clementine Heine, direct.

Q What was your business at the time of the
accident, December, 19247 A Dressmaking.

Q What were you earning at that time? A
$5 a day. '

Q For how long a time prior to the accident
had you been earning $5 a day? A How long
before?

Q How long before the accident had you been
earning $5 a day? A Many years.

Q Do you have regular customers? A Yes,
sir, I worked for one lady twelve years.

Q What is that lady’s name? A Mrs.
Beyer.

Q How often a week do you go to her? A
Before the accident T went every day. Then, I
have another lady I go to for many years.

Q Have you regular persons to Wh,(?m you
oo each day and each week? A Yes, sir.

QQ What are the names of those pef)ple to
whom you have been accustomed to going be-
fore the accident? A Mrs. Beyer and Mrs.
Stringer. ;

Q What days of the week do you go to Mrs.
Beyer? A Now?

Q Not now, before the accident? Al al
ways went to those two ladies, I couldn’t say
which day—I went to Mrs. Beyer and the. other
days I went to Mrs. Stringer.

Q Would you have any other customers you
went t0? A Not very much.

Q How much of the week would they take -'{)f
your time? A TEvery day in the week and 1n
the middle of the day I had my meals, tf)o.

Q Where? A In the house of the ladies.

Q How much were you paid? A $5 a day.

Q Where did these ladies live? A One
lady, Mrs. Beyer, lives 31 Emerson Park, and
the other one is 19 East 61st street.
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Q How did you get there from where you
lived in New York? A By the ‘“I’’ or express.

Q How long a ride is that? A If I got the
express sometimes it takes me a half an hour or
an hour.

Q During what hours of the day did you go to
these houses and come home? A I had to be
there at nine o’clock. They didn’t mind if I
happened to be late; I left home a little after
eight.

Q When did you leave their houses to go
home? A What time?

Q@ Yes. A One lady I go at five o’clock,
and the other lady I stayed there for dinner and
had my dinner there.

Q@ Did you go back and forth without any-
body assisting you? A Yes, sir. »

Q@ What sort of work did you do at these
houses? A Dressmaking. |

Q After the accident how long was it before
you were able to do sewing again? A It took
—I was here five years and Mrs. Rehberger
took me over to her home—she took me over
and then it took me awhile to walk and then I
started again. You know, I have to work, and 1
went a couple of times a week; I can’t work
much, I get awfully nervous.

Q@ What was the condition of your Ileft
hand? A Now, it hurts me.

Q Do you use that in sewing? A Yes, I have
to hold the things and that makes me tired and
I can’t work.

Q Since starting to work after the accident
how many days per week have you been work-
ing? A Two days and it makes me so nervous
that in the summer I have to go away, I am too
nervous, I can’t work.
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Q Could you have obtained work? A Oh,
yes.

Q From whom? A From those ladies.

Q Who do you work for now, the days that
you do work? A Mrs. Beyer.

Q What about the other lady? A She is
on the other side now.

Q So, you are working now .exclusively for
Mrs. Beyer? A Yes, sir.

Q You paid this doctor’s bill he spoke to us
about this morning, this $19? A Mrs. Reh-
berger.

Q What other expenses have you had beside
the accident? A I don’t know. They are paid
for; in the drug store and things like that.

Q Have you paid Mrs. Rehberger back the
money? A No.

Q Coming back now to the accident itself.

‘What performance was it you went to see,

matinee or evening performance? A The eve-
ning performance. .

Q Who were you with in the party? A Mrs.
Rehberger; I was her guest and she paid for
the tickets.

Q Who was along? A Mrs. Rehberger and
Mrs. Beyer and Mrs. Pfeiffer and Mrs. Bauden-
distel.

Q You were all in with the party? A
Yes, sir.

Q Did you get to the theatre together? A
In the front of it and went upstairs together.

Q Who went upstairs with you? A All the
ladies went up together.

Q Where was your seat? A In the second
balecony, the first row.

Q When you went into the theatre had the
show started? A No.
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Q What happened when you got into the
theatre? A 1 went in and talked and they told
me where my seat is and then there was a light
and then the light went out.

Q Where were you when the light went out?
A 1 went to go up to my seat.

Q Was there any usher there? A Yes, sir.

Q@ Where was the usher standing? A Be-
tween the first and second balconies.

Q@ What Mr. Schneider calls a passageway?
A Yes, sir. :

Q She was there standing in the passage-
way? A Yes, sir. -

Q In what order, who went up first into the
seats? A I think the other ladies went up
first.

Q Who was in the front row with you? A
Mrs. Beyer.

Q None of the other ladies were with you in
the other row? A No.

Q@ Who went into the first row first? A Mrs.
Beyer.

Q How many feet in was she sitting? A
I didn’t went into the seat.

Q@ Who was seated at the end of the seat?
A 1 think it was a gentleman.

Q This gentleman here (indicating)? A
I don’t know.

Q You do not remember him? A No.

Q There was a gentleman seated at the end
seat? A Yes, sir.

Q What did he do? A He got up to let me
in

Q What did you do then? Then, what hap-
pened? A As you know, I had to go five steps
up to get back to the seat, to the row, and it
10 Was dark. You know, the performance started
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and it was dark and I couldn’t see where I
stepped and there was a hole from the step to
the row and I stepped in there and I fell.

Q Then, what happened to you? A I only
remember I was sitting in the ladies’ room and
vomited.

Q That is the next thing you remember? A
Yes, sir. ‘

Cross examination by Mr. Schneider.

Q You had a seat in the front row? A Yes,
ST,

Q Do you remember was it three seats in?
A T don’t know; I didn’t went in.

Q Do you remember the number of the seat?
A No, I didn’t have the ticket; Mrs. Beh—
berger bought the tickets and gave the ticket
to the usher; I didn’t have a ticket at all.

Q Mrs. Rehberger was not seated with you?
A No, she went further up. .

Q She went further up? A Yes, sir.

Q How many more were in the party? A

Two more. :
Q) Besides you? A No, some more besides.

Mrs. Baudendistel, Mrs. Pfeiffer and Mrs. Beye.zr'.
Q It was a stag party of ladies? A Yes, sir.
Q No gentlemen with you at all? A No.

GEORGE E. DOUD, sworn in behalf of the
plaintiff. '

Direct examination by Mr. Hannoch.

Q You reside here in Newark, do you? A
Yes, sir.
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Q Where do you live? A Roseville, 127
Roseville avenue, that is my business, and I re-
side at 190 North Seventh street.

Q Were you in the Shubert Theatre the night
of the accident? A The night of the accident,
yes, Sir. ‘

Q@ Where were you seated? A In the end
seat of the first row, next to the aisle. '

Q Can you tell us how the second balcony is
divided from the first balcony in the Shubert
Theatre? A With an alley, passageway, or
whatever you term it, I should say four feet
wide.

Q In order to get into the first or second
balcony do you have to use this passageway?
A Decidedly, depending on which way your
ticket takes you.

Q Going to the first balecony in which di-
rection? A Going to the left as we did, you
would naturally go to the left for the first
balcony and to the right for the second.

Q Is the first row of the second balcony on a
level with this passageway? A I should say
four feet higher than the floor of the passage-
way with a brass railing and a small portiere in
front dividing the place, that is, from the end of
the second platform flooring, this brass rail and
portiere I should say was around three and a
half or four feet high, something about that.

Q Is there any other material of any kind
between the brass rail and the floor? A None
other than the portiere, as I recall.

Q In order to get into the first row—Ilet me
put it this way: what space is there between the
seats and the portiere? A Very limited space.
For a man of any size it was necessary, if he had

10 the courtesy, to stand up to allow a woman to
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pass. The space is limited because I am a pretty
good sized man and I tried to make it a point
when a lady passes me to arise and let her in.

Q You were at the end of the seat? A1
have been going there all winter and make 1t a
point to get on the first row aisle depending on
where the seats are located.

Q And in order to get into the first row from
the aisle what do you have to do? A Climb
up these stairs, naturally.

Q Are there any additional stairs leading
from the aisle into the first row, or is the first
row on the level with the aisle landing up from
the passageway? A If not mistaken there 18
about three or four steps up and you strike the
level of the floor of the seats naturally going
in it, as I recall it. I noticed it time and again
that way; I haven’t been in there in a year.

Q This particular night do you remember this
Mrs. Heine coming in? A I only remember
the incident. :

Q Tell us what you remember of the incident?
A 1 simply supposed, as I was accustomed to
do on that end seat, because I made it a point
every Saturday night to have one of the end
seats, because there was more space on the end
seat to turn around in, than to turn around in the
middle of the aisle.

" Q What do you remember of the incident?
A 1 simply recall, as T recall it, she came in.
The curtain was up and I simply got up and let
her pass me. I stepped down in the step as usual
and she was apast me possibly one or two steps;
I don’t know if she didn’t touch me in any way,
shape or manner, and as I thought had to step In
there, and the first thing I see the crash; I
wouldn’t call it a crash, a blow on the back, only
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to see this lady fall headfirst down the steps.
I attributed it largely to the condition of lack
of light.

Mr. Schneider. I ask that that be stricken
out.

The Court. Strike it out.

A I should not have said that, probably.

Q This woman fell down the stairs? A Fell
down the stairs.

Q What did you do then? A I simply—
naturally the attendant came and attended to her
and took her, I suppose, to the ladies’ room
down stairs.

Q That’s all you know about it? A That’s
all I know of the incident.

Q@ Are there any lights at all in the stair-
ways?

~ Mr. Schneider. Tn the complaint it says
nothing at all about lights. The complaint
1s not based on lights.

A There is a small platform—

The Court. The question of lights in the
operation of a theatre, while it may not be
negligence specifically, I think it is evidential
to show the condition at the time an accident
happened. The complaint is not lack of
light, but I think there is a hole there, but
I think you can show that the lights went
out, and I will admit what the conditions
were when she fell.

Mr. Schneider. Withdraw the objection.

Q@ My question was whether there were any
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time the accident took place. A None; that is,
not on the steps.

Cross examination by Mr. Schneider.

Q Was the theatre lighted? A At the time
of this accident, you mean?

Q Yes. A To the best of my memory and
to the best of my recollection the theatre was in
darkness, that is the play was in motion; the
lights we had was coming largely from the stage.

Q Are you sure the play was on at the time,
to the best of your recollection? A Yes, to the
best of my recollection I firmly believe it was;
that is, to the best of my recollection. |

Q You always try to get the first seat on the
aisle? A T make it a point, a kind of first-
nighter on Saturday nights.

Q Do you know whether or not Mrs. Heine
after she fell was there for any appreciable
length of time? A She was taken away very
rapidly. The attendants were there attending to
her, or the people who came to her rescue, and
very briefly she was taken evidently to the ladies’
room, supposedly on the next floor.

Q About how long was she there before she
was taken away? A A very short time.

Q Can you tell us in minutes. A Very
briefly. I wouldn’t want to say. Half a minute
or two minutes. In other words, they came to
her rescue very readily.

Q Do you remember the name of the play
that was on that night? A T don’t, to be frank.

Q Do you remember whether any other lady
went in there before Mrs. Heine? A Probably
did, because sitting on the end of the row it was
quite a natural thing they would and I said

lights in the neighborhood of this staircase at the

40 whenever I saw anyone come in that way I found
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it better, the space was so narrow, to step out
to let them step in.

Q@ As a gentleman you would do that? A
As a gentleman, and I might add it was more to
my advantage.

Q It worked both ways? A Yes, sir.

Q In the first two seats you and your wife
were sitting? A No, it was a friend with me.

Q Was anyone sitting in the third seat there?
A That I wouldn’t want to undertake to say.
I had a friend with me and beyond that if it
wasn’t for this accident I wouldn’t have paid
any attention to it.

QQ Was anyone seated to your left, beyond the
lady who was with you? A T didn’t pay par-
ticular attention and I wouldn’t want to make
that statement to say for a surety.

Q Do you know whether any lady came in
shortly before Mrs. Heine came in? A 1
wouldn’t want to undertake to say that for sure.
They were coming in, that is, the ones that got in
ahead of me, and they could come from the other
end of the aisle.

Q Do you remember any lady coming in
directly ahead of Mrs. Heine? A I would say
this, that the friend I was with, there was two
ladies that she recognized and knew one of them,
if my memory serves me right.

Q The lady who was with you recognized
who? A Someone who went into that row. I
wouldn’t want to say for sure; it is hazy, and I
wouldn’t want to make that statement.

Q@ Some one with Mrs. Heine? A One of
the party who was with Mrs. Heine, the friend
I was with particularly knew. I wouldn’t want
to make that statement even at that for I didn’t
pay any attention and it didn’t concern me.

39

Amelia Rehberger, direct.

There may have been four seats or one beyond
there, for the reason it didn’t concern me; I
was occupying my own seat. |

Q You cannot tell us whether directly ahead
of Mrs. Heine another lady entered? A I
wouldn’t know Mrs. Heine now. I only know the
incident whereas I say to the best of my recollec-
tion it was dark.

Q Do you remember getting up before she
came in to let another lady go in before her? A
I wouldn’t want to say.

Q You go there every Saturday night? A
Not this winter, but during that winter and
probably the year before.

Q@ You have been there since? A Not this
winter at all; not that that had anything to do
with it, T haven’t bothered with theatres as
much.

AMELIA REHBERGER, sworn in behalf of the °
plaintiff.

Direct examination by Mr. Hannoch.

Q You reside in Newark, do you? A I do.

Q At what address? A 300 Verona avenue.

Q Do you know Mrs. Heine? A I do.

Q Have you known her a number of years?
Al Yiegilsin!

QQ She was a guest at your home during the
Christmas holidays in 1924? A Yes, sir.

Q Were you with her the night they went
to the Shubert Theatre? A I was.

Q Do you know what night it was? A Do
you mean the date?

Q Yes. A December 27th.
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Q What performance did you attend? A I
couldn’t tell you.

Q@ I mean afternoon or evening? A Kve-
ning.
Q Who was in your party? A Mrs. Beyer,

Mrs. Baudendistel, Mrs. Kraemer and Mrs.
Pfeiffer and myself.

Q Where were you supposed to sit with re-
spect to Mrs. Heine? A ““‘E’’ row.

Q Also in the second balcony? A In the
second balcony.

Q@ You had all the seats? A 1 bought the
tickets.

Q@ When you went into the theatre had the
performance started? A When we went into
the theatre the performance had not started, but
by the time we got to this aisle or platform that
divides the first and second balcony, the lights
went out.

Q Where were the ushers? A In this aisle
that divides the first and second balcony.

Q@ You were in ‘“‘E’’ row, you say? A 1
was in ‘“K’’ row.

Q In order to get to ‘‘K’’ row you had to go
up the aisle? A 1 had to go up the aisle.

Q@ Where were your seats with respect to
Mrs. Heine’s aisle, if you remember? A On
the same side, the same aisle but a few rows
back.

Q Were you in front of Mrs. Heine or in
back of her? A 1In back. I had the tickets and
I was in back, and I let the other ladies go ahead
and I was in back.

Q Did you see Mrs. Heine fall? A No.

Q@ Where were you when she fell? A I had
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her until T showed her where her aisle was and
then I went on up to my seat. .

Q Where was the usher at that time? A In
the passageway that divides the first and second
balconies. i

Q Was anything said to you by t.he usher?
A She looked at the coupon and said, ‘‘Your
seats are up there.”’ .

Q When did you first find out Mrs. Heine met
with an accident? A After I got up and got
seated T looked down at her row and I saw the
seat was vacant and I got up and I saw them
leading her out.

Q What did you do? A I followed.

Q Where did you find her? A Just before
they started down stairs. : ;

Q What condition was she in? A Bleedm,g
from the nose and mouth. I saw blood, I don’t
know where it came from, but that I am sure of.

Q Did she go to your home? A Yes, sir..

Q) How long did she stay there! A Five
weeks.

Q During the time she was at your home how
long was she confined to bed? A I should say
about a week. :

Q And after that? A She got tired of stay-
ing in bed and we had her on the couch and
made her comfortable that way.

Q During the time she was at your home
was she suffering any pain? A . A great dgal.
I was up many times at night with her putting
on applications.

Q Did she go back to New York later on? A
No, I took her back. : i o

Q Do you know what business she is in? A
Dressmaker.

Vi ' i York?
given them the tickets and I saw where her Q You are not living with her in New Yo 10
40 aisle was and found her seat and I stayed with _ A No.
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Q Haven’t lived with her in New York? A
Never.

Q So you do not know about how frequently
she works yourself? A No.

Q Had you visited her in New York? A
Yes, sir.

Cross examination waived.

CARRIE B. BEYER, sworn in behalf of the
plaintiff.

Direct examination by Mr. Hannoch.

Q You were one of the party who attended
this theatre on the 27th of December, 19247
A Yes, sir.

Q Where was your seat? A Mine was the
fifth seat in ‘‘A’’ row.

Q The same aisle that Mrs. Heine was in?
A Yes, sir.

Q Did you go in with them? A No, I was
there I judge about five minutes ahead of her.

Q Did you see them come in? A 1 did.
They were standing in the passageway and I
was looking for them and I was standing in
the passageway and I saw the girl motion to
them to take their seats and a second after the
lights went off and the performance went on
and my attention was drawn to the stage.

Q When did you first find out Mrs. Heine
met with an accident? A 1In fact the lady with
Mr. Doud happened to know me—I didn’t recog-
nize her—she leaned over and she said, ‘‘Was
there an old lady in your party?’’ and I said,
““Yes’’; she said, ‘‘That lady fell,’’ and I told
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Mrs. Baudendistel and Mrs. Baudendistel turned
around and she saw Mrs. Rehberger coming
down and she immediately got up and left.

Q So you did not see the accident yourself?
A TEdidime:

Q The seat in which you were seated you
say was how many seats in? A The fifth.

Q How high was that seat you were sitting
in above the passageway that divides the first
and second balconies? A 1 judge it is five feet;
the rest have been saying four.

Q It is rather high? A Quite high.

Q In order to get into your seat what did
you have to do? A To get in ‘‘A’’ row!?

Q Yes, the seat you had that night? A Ifit
is permissible I very well remember that when
you go In the floor on which the seats are is
cut in, I know, because I happened to have
sat in that seat and when you sit in the first
seat you are not very comfortable, because your
left foot is on the floor and your right foot is
apt to hang down, because the floor is cut in
right there.

Q What did you do when you came to the
passageway, for instance, you are going up
and walk up this passageway between the first
and second balcony. Do you enter the aisle that
goes all the way up? A Yes, sir.

Q How do you get into ‘“A’’ row? A You
go down the passageway, turn to the right, and
go up four or five steps.

Q (By Mr. Schneider.) A little louder,
please. A You go down the passageway and
turn to your right, and this happened to be the
first aisle and then you walk up four or five
steps—I am not sure how many, I think five.

Q (By Mr. Hannoch.) Then, what do you
do? A Turn to the left to get into the seat.
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It is a very awkward space that way and it
is hard to get into that row.

Q Describe what it 1s that makes it hard to
get into that row? A Tt is hard to describe,
but the flooring is cut in and this side (indi-
cating), if this was the first seat your right
foot would hang and it is rather uncomfortable
and your left foot is on the floor. Have I made
that clear?

Q Are there any additional steps leading
¢rom the aisle into the ““A”’ row? A You walk
up more steps.

Q You walk up another step? A It is sort
of a step, you walk up into that aisle.

Q As far as you know how long did that
condition exist? A I know definitely it was
that way three weeks before the accident.

(Cross examination waived.

PLAINTIFF RESTS.

Mr. Schneider: I respectfully move for
4 non-suit on the ground there is no negli-
gence shown on the part of the defendant
by the plaintiff.

I take it that the proof should follow
the complaint and the proof should rest
solely on that allegation, and there 1S no
allegation or proof in this case. of wrong-
doing.

I also urge as a ground for my motion
to non-suit the ground of contributory negli-
gence of the plaintiff.

The Court: How can I overlook the
statement made by Mrs. Heine that there
was a hole from the step to the row, as
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Clementine Heine, direct.

she expressed it, and that she stepped into
that and fell.

For the purposes of this motion you admit
the truth of everything that has been testi-
fied to by the plaintiff’s witnesses but deny
its sufficiency in law and I have to give the
plaintiff the most favorable inferences that
I can draw from the testimony in the case.

Mr. Schneider: May I suggest on this
point that your Honor give me the privilege
of asking a question on that?

The Court: I cannot do that. I will
deny the motion on the ground the testi-
mony she gave as to their being a hole
there and she stepped in between the step
and the row and fell, and the question of
contributory negligence 1s a question for
the jury.

T will hear the defense.

Defendant’s counsel prays an exception to |
this ruling of the Court.

Exception noted as ground of appeal.

CLEMENTINE HEINE, plaintiff, recalled 1n
behalf of the defendant.

Direct examination by Mr. Schneider.

Q I just will ask you one question. When
you went up the stairs there, you went up four
or five steps? A Five steps.

Q When you stepped down? A Yes, sir, it
was a hole and I got into a hole; I didn’t know
that.
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Clementine Heine, direct.

Q By a hole you mean a step leading down
to the floor where the seats are? A What?

Q When you were standing there, before you
stepped, right below you was the floor where
your seat is? Maybe you do not understand
me? A No.

Q@ You went up five steps? A Yes, sir.

Q And then your seat was to your right? A
Yes, sir.

Q So you go up? A Yes, sir.

Q And your seat is to your right? A Yes,
sir.

Q About three seats in? A Yes, sir.

Q So you turned around to go to your seat?
A T will explain it to you. I went afterwards
to look at the place to see where I fell and it
was five steps I went up and it was dark and
the step only went to here and there was an
empty space, and there is the first row (indicat-
ing), and I couldn’t see the row on account it
was dark.

Q What do you mean by ‘‘hole’’? A The
step it comes far enough over to the row to the
seat, and then I went up later to see where 1
fell and then I saw that and they put lights on
after that.

Mr. Schneider: I object to that, ‘‘They
put lights on after that,”” and ask that that
be stricken out.

A 1 wanted to know, T wanted to see the place
where I fell; I suffered too much.

Q You turned to your right to go to your
scat? A I didn’t get into the seat.

Q You turned to go into your seat? A I
only went up to go.
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Frank L. Smith, direct.

Q Did you turn around to go to the seat? A
I didn’t get in.

Q Before you went up did you turn? A
I wanted to turn to get in but I didn’t get in.

(QQ Then the man got up who was sitting on
the aisle? A Yes, sir.

Q Below you was the floor? A Five steps
down where I fell I went to the floor.

Q That is the floor right below where you
fell, is the floor? A I think so, I didn’t re-
member anything.

Q When you looked at it afterwards you
saw that is the floor? A Yes, sir.

Q If you go along that floor you could get
to the seat; that is the floor you walk on to
get to the seat? A Well, I went five steps
up to get into my seat.

Q There is the floor right below there to get
to your seat? A Yes, sir, on account of the
poles behind—

Q Where you mean the hole is there the
floor is there? A Yes, sir.

Cross examination by Mr. Hannoch.

Q At the bottom of the hole is the floor? A
Yes, sir, there is the floor.

FRANK L. SMITH, sworn in behalf of the de-
fendant.

Direct examination by Mr. Schneider.

Q What is your business? A Manager of
the Shubert Theatre.
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I'rank L. Smaith, direct.

Q@ How long have you been the manager of
the Shubert Theatre? A Probably about five
years, four years.

Q You were the manager in December, 19247
A Yes, sir.

Q Was your attention called to Mrs. Heine
falling on the second bacony? A Yes, sir.

Q Did you go immediately to see about it?
A Yes, sir, 1 did.

Q Where did you go? A To the ladies’
room up on the balecony floor.

Q To where Mrs. Heine was? A Yes, sir.

Q You called a doctor? A Immediately.

Q And had her attended to? A Yes, sir.

Q You are familiar I suppose with the con-
struction of the theatre? A Yes, sir.

Q How long have you said you have been
manager there? A Between four and five
years; I don’t know exactly.

Q Did the usher in charge point out the
place where Mrs. Heine fell? A Yes, sir.

Q Where is it? A On the steps leading to
the rear balcony on the first row of the rear
balcony.

Q ‘Row ‘At 2 "A Yea gir.

Q Do you know when the theatre was built?
A No, I don’t know the exact time.

Q Has any change been made in that since?
A No, sir.

Q Any change at all of the slightest kind? A
No, sir.

Q It is still the same as it was in December,
192472 A Yes, sir.

Q Describe to the judge and the jury just
what the condition is there? A Well, there is
no unusual condition, just steps going to the
rear balcony.

_ 49
Frank L. Smaith, direct.

Mr. Hannoch: I object as a conclusion.

Q Tell us the condition of the steps. A
There are four aisles leading to the rear
balcony and each aisle has steps leading to it,
you go up the steps to your seat.

Q Take for instance row ‘‘A’’ there, what
number would three seats in from the aisle be?
A T don’t know the exact seat number.

Q A person going into that seat, just how
would he get there? A They proceed up three
or four steps, turn to the right and there is a
railing or crossover aisle; on the first row there
is a slight elevation and she would have to pass
in that first row.

Q How would you get to the first row from
the steps? A Bear off to your right.

Q Do you have to step down anything? A
No.

Q Is it level there? A As each seat goes up
they meet the level of the rows, each level.

Q Would you have to step down any to get
to row ‘“A’’ from the steps? A No, sir.

Q Just turn and walk in? A To your right.

Q Of what material are the steps? A
Cement.

Q Of what material is the floor? A Cement.

Q As you walk into the aisle what is the
material? A The natural flooring is cement,
concrete.

Q TIs there any hole there as you turn from
the steps to go into row ““A’’? A No, Sir.

Q TIs there anything that can be called a
hole?

Mr. Hannoch: I object to that.
Mr. Schneider: Withdraw the question.
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Q Is there anything resembling a hole there?
A No, sir.

Q@ Any declivity of any kind? A No, sir,
positively not. -

Q Have you seen that often, that aisle there?

A HEvery day; every time there is a show I go
through the building.

Q@ Do you know, when your attention was
called to the accident, whether the show had
started or not? A The show had not started.

Q How do you know that? A Because all
the time I was upstairs, I always get the time
of an accident, whenever an accident occurs, if
there is any such thing, a person turns on their
heel or anything at all, I always want to know
the exact time.

Q@ What was the time of this accident? A
Offhand I couldn’t tell you the exact minute;
around 8:20, 8:25, 8:15.

Q How do you know it was before the show
started? A Because as I went upstairs I im-
mediately did the usual thing in case there is any
excitement.

Q Do you know whether the show was on,
not what you asked? A Only from information.

Q As you went upstairs was the light still
on in the theatre? A The lights in the audi-
torium proper?

Q Yes. A In the entire building when the
show has started all the lights are out except
the ceiling lights and the aisles.

Q Were the lights on when the show had
started? A 'The aisle lights are on.

Q Which lights? A The step lights and
the overhead lights; that is a fire regulation,
you have to have those burning.

o1

Frank L. Smath, cross.
Cross examination by Mr. Hannoch.

Q Tell us about the aisle light, what do you
mean by aisle light? A On the steps they have
a light sunk into the steps.

Q There is a light sunk into the steps? A
Yes, sir.

Q So that people walking up the steps can
see where they are going? A Yes, sir.

Q How soon after the accident were (hose
lights put in?

Mr. Schneider: I object to that question
on the ground no allegation has been laid
in the complaint for it.

The Court: I will admit it.

Defendant’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

Q How long after the accident were those °
lights put in? A They haven’t been put in
since then; they were in there before.

Q Are you sure about that? A Positive.

Q Are you sure there is a light in this corner
of aisle ““A’’ when this accident is said to have
occurred. A If I can describe it to you.

Q Sure, go ahead. A Overhead we have
drop lights with reflecting shades on, they come
from the ceiling and they hang on a cord, and
every other step has one of these base lights; on
one step it would be on the right and the other
on the left.

Q So people walking into their seats from
the aisle can see where they are going? A
Yes, sir.
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Frank L. Smath, cross.

Q I am asking you again whether those lights
were in there at the time the accident took
place? A Yes, sir.

Q@ Are you sure about that? A Yes.

Q@ Is the cement painted white now at the
entrance to the seats? A The cement is red
and on the tread of each step there is white
paint.

Q@ When were they painted white? A They
are done every year.

Q Have they been done prior to the acmdent“Z
A Yes, sir.

Q Are you sure about that? A Oh, I am
positive.

Q What makes you certain about it? A Be-
cause I have a painter employed at the theatre
and he does those things for me.

Q@ What makes you think the lights were in-
stalled prior to the accident? A I know they
are in there since the present management, Mr.
Schlesinger, had the theatre, because they were
put in the first season Mr. Schlesinger had the
theatre.

Q Did you make a report of this accident? A
Yes, sir.

Mr. Schneider: I object to that.
The Court: I will admit it.

Q Did you refresh your recollection or mind
from your report as to when the accident took
place? A 1 could have if I saw it.

Q Had you seen it prior to testifying here?
A No, sir.

o3

Clarence Miller, direct.

CLARENCE MILLER, sworn in behalf of the
defendant.

Direct examination by Mr. Schneider.

Q What is your profession or business? A
Structural engineer.

Q For yourself or are you associated with
anybody? A W. E. Lehman Company, archi-
tects.

Q How long have you been a structural en-
gineer? A Five years.

Q Have you built theatres? A Before the
five years I was superintendent of construction.

Q How long? A TFifteen years.

Q What was your business before that? i
That is twenty years’ experience in the building
game. .

Q Have you built theatres? A Yes, SiT.

Q Did you have anything to do with building
the Shubert Theatre on Branford Place in this
city? A I was superintendent of construction. .

Q Did you supervise it? A Yes, sir. '

Q Have you a plan of the theatre there or
any part of it? A Yes, I have a plan of the
theatre. That was built in 1912; that is the
balcony.

Q) What? A 1 have a plan of the balcony
only.

Q What they call the first and second bal-
conies? A Yes, sir.

Q Is that in the same condition it was in 1912
as far as construction? A As far as construc-
tion it is. ;

Q As to the stairs? A As far as the stairs,
concrete work, it is the same.

Q Describe to the judge and jury the con-
struction of the first and second balconies. A
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Clarence Miller, direct.

The first and second balconies are constructed of
steel and concrete, a modern construction; the
latest construction.

Q The latest construction? A At the time.

Q What is it with reference to the present
time or to 1924? A At the time that theatre was
built theatres were first beginning to be built
of concrete, in fact it was the second theatre in
Newark to be built of concrete; before that all
theatres were built of wood, since that time
theatres are being -built of concrete; in other
words, that is called a modern construction.
Another thing that makes it modern construec-
tion is before that time many theatres were built
with a first and second balconies above each
other. Now, they have what we call a long
single balcony, the forward part and the rear
part divided in the middle by a crossover which
you call an aisle or passage. ‘

Q Describe this particular first and second
balcony. A This was built according to the
building code of Newark.

Q Was it passed by the building department?
A It was passed by the building department,
yes, sir. They had a license to open the theatre;
you must have a license to open a theatre in
Newark.

Q@ Who gives that? A City officials.

Q Just how are the first and second balconies
built? A Of steel and conecrete.

Q As you enter it there is a passageway be-
tween the first and second balconies? A Yes,
sir.

Q@ To your right there are aisles or stairs?
A As you come over the crossover there are
four passageways up to the second balcony and
four passageways down to the first.

29

Clarence Miller, direct.

Q Have you been shown this morning, at my
request, the ‘““A’’ row of the second balcony? A
I have.

Q At the first passageway from Branford
Place entrance? A The first passageway where
you can turn to the right or left, where you have
seats on the right or left.

Q Seats on the right? A Yes, sir.

Q Have you been shown that particular
spot? A I have.

Q Describe to the Court and jury just how
you get to a seat three or four seats to your
right. A You go up straight five steps, turn to
your right and go up two—one step and two
risers.

Q Just what does that mean? A A step
has a tread and if there are ten treads in a pair
of stairs then it means there are eleven risers,
because it takes one to get to the top platform.

Q Are those steps built in the usual manner
as theatres are constructed? A Built generally
as theatres are built.

Q As you turn to your right to go to a seat
there, three or four seats in, you have what?
A One side step and the two risers to go up.

Q One side step to go up? A After you go
up you have to turn to the right and there 1s
one step and two risers going up.

Q Leading to the seats?- A Leading to the
seats.

Q Then you take your seat? A Then you
take your seat. .

Q You say that is the usual construction of
theatres of that type? A That is the usual
construction of theatres built at that time and to-
day.

Q Is there any hole there where you.step
from the stairs to the seats? A There 1s 1o
hole there.
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Clarence Miller, direct.

Q Is there anything resembling a hole? A
Nothing resembling a hole I could see, or know
of,

Q@ You examined that today? A 1 did.

Q Is it the same as it was in 1924? A 1
don’t know how it was in 1924.

Q Is it the same as when you built it? A
As far as the construction it is, as far as the
lights it is not.

Q@ As far as the construction it is the same?
A In so far as the construction goes it is the
same.

Q Of course you do not know about the light
changes, do you? A No, sir.

Q@ As to when they were made? A No, sir.

Q As far as the construction is concerned,
in other words, the possibility of holes is the
same as when you built it? A It is the same as
when I built it; the concrete is in good condition.

Q@ The method of construction is the same,
isn’t it? A Absolutely.

Q@ In other words, from the point of struec-
tural changes or condition it is the same as when
you built it? A It is absolutely the same today
as when I built it so far as structural conditions
are concerned.

Q Did you, in your examination this morning,
walk in that aisle? A I did.

Q@ And in towards the seat? A I walked
up to the top of the steps only.

Q If you had to walk into the seat you told
us about would there be any hole there?

Mr. Hannoch. 1 object.

The Court. Sustain the objection. Let
him tell without leading him.

A The step is the same as when it was built;

40 there 1s no hole there.

o7

Clarence Mailler, cross.

Cross examination by Mr. Hannoch.

Q Did you put lights in it when you b}lilt
it? A No, sir, we had five brackets on the side-
walls. At the time it was built it was the way
theatres were built at that time.

Q I understood you to say you construct thgm
today the same as you did then? A Yes, sir.

Q What do you mean when you say thfa lights
are different? A The lights are an equipment,
not structural.

Q You make a distinction between equipment
and structure? A I do.

Q Talking about the lights, were there lights
in there at the time you built it along the treafis
of the steps going into the aisles? Al N, 81T

Q Are they put in modern theatres? A
They are.

Q You do not know yourself when they were:
put in this theatre? A 1 do not. |

Q You had nothing to do with Ehat teinneil e
had nothing to do with that, no.

Q The question of painting the tregds, was
that a matter that was taken into consideration
in 1912, or is that a modern idea, painting the
treads white? A We didn’t paint the treads
white at that time. They most generally put car-
pet on the treads. As far as painting the treads
white that is a personal opinion of the manage-
ment to do it.

Q In other words, if the manager wants to
paint the treads white he can do it and if 1{1(3
doesn’t want to do it he doesn’t have to do 1t.
A Right. :

Q That is up to the manager?. A Yef, sir.

Q When you get into the first aisle ‘A’ row,

is there a brass rail in front of the seats? A 40
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Clarence Miller, cross.

There is a brass rail when you get to the top
of the steps.

Q That extends in front of ‘“A’’ row seats?
A That extends in front of ‘“A’’ row all the
way to the first steps.

Q How far or how high would you say, ac-
cording to your sketch, the floor of ‘“A’’ row
seats is above the floor of the passageway that
divides the upper and lower balconies? A It
is three feet eight inches.

Q Have you measured it? A 1 have it here
on the steps and levels.

Q@ What is there between the brass rail and
the floor of ‘“A’’ row seats; in other words, as-
sume this bench is the place in front of ‘“A”’
row; at the top is a brass rail? A Yes, sir.

Q@ The bottom is the floor of the ‘“A’’ row
seats, and what is there between the back there
and the floor? A I don’t know.

QQ What did you see this morning? A I
didn’t see.

Q Didn’t you look? A I didn’t look to see
whether any curtain was there.

Q Is there an iron fence or rail there? A
There is an iron rail there.

Q That is on top? A Yes, sir.

Q@ What is there in the space in between? A
I don’t know.

Q@ What does the plan show? A 1 haven’t
that section with me; I only have the plan.

Q What is it you have with you? A 1 have
the plan of the balcony. If you care I will show
you where the condition is.

Q It is marked with a yellow square? A
That is approximately where it was pointed out
to me this morning, the seats.

Q Now, I am asking you can you tell from the
plans whether there was anything placed in the
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Clarence Miller, cross.

construction between the top of the iron rail and
the floor ‘“A’’ row seats? A No, it only shows
an iron rail across.

Q That is all your plan shows? A That is
all the plan shows. |

Q When you were there this morning did you
notice whether there was a curtain in between?
A T didn’t notice that.

Q What is there directly in front of the ““A”’
row seats, right in front of the brass rail? A
The crossover.

Q That is the passageway dividing the two
balconies? A Yes, sir.

Q That is about three and a half feet below
the floor of the ‘“A’’ row seats? A Right.

Q You say when you were in the ‘A’ row
seats looking forward you did not see anything
that looked like a hole or declivity? A Nothing
but the space there.

Q When you got in the middle of aisle seat
A-4 what was there in front of you, any space
there? A 1In A-1, that is the seat that was:
pointed out to me this morning.

Q Yes, what is directly in front of that? A
An iron rail.

Q What is directly in front of that? A The
Crossover.

Q What is in front of that? A Three foot
eight.

Q That does mnot look like a hole? A I
wouldn’t consider it a hole.

() Balconies are now constructed with marble
in front between the brass rail and the floor? A
That is done in the front at the facia, that 1s
solid down there now. _

Q They do not have this open space with
curtains on the front at the front of the balcony?
A This balcony is solid.
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Q@ I do not mean the very front. A TUp
there they are built the same today with an iron
or a brass rail.

Q@ You do not build any of Stern’s theatres
that way, do you? A I have this year.

Q@ Where? A In Orange we had a balcony.

Q@ You had a brass rail in front? A Yes,
sir, and a brass rail at the crossover.

Q@ Your plans show nothing about lights? A
No.

Mr. Schneider. 1 offer the plans in evi-
dence.

Mr. Hannoch. No objection.
(Same are marked Kxhibit D. 1.)

CHARLES M. ROBBINS, sworn in behalf of the
defendant.

Direct examination by Mr. Schneider.

QQ How long have you been a practicing
physician? A Thirteen years.

Q In Newark here? A Yes, sir.

Q@ In the general practice of surgery and
medicine? A Yes, sir.

Q Did you examine Mrs. Heine this morning?
A Yes, sir.

Q Just what did you find? A I found Mrs.
Heine had some difficulty in the flexion of her
left thumb. Her general condition is practically
the same as when I saw her a year ago.

Q Just to what extent has she difficulty in
flexing her right thumb? A I should say there
is a five per cent. disability of the thumb in grasp-
ing or closing her hand, together with some
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Viola Robinsomn, direct.

tenderness over this third portion of the hand
here (indicating).

Q By flexing, what do you mean? A Clos-
ing your hand down to make a fist.

Q What else did you find? A She has a
large thyroid condition which is an old affair,
which accounts for every symptom of nervous-
ness she has.

Q Is the thyroid what is known as a golitre?
A Yes, sir.

Q Where is that located? A In the neck.

Q In the front? A Yes, sir. :

Q Point to it on yourself. A It is very evl-
dent on the patient.

Q Is that a long-standing condition? A
Yes, sir, very old.

Q@ Would that cause nervousness? A Abso-
lutely. :

Cross examination waived.

VIOLA ROBINSON, sworn in behalf of the de-
fendant.

Direct exvamination by Mr. Schneider.

Q Was that your name in December, 1924?
A Yes, sir.

Q Were you married at that time? A Yes,
sir.

Q Were you working as an usher i.n the
Shubert Theatre at that time? A Yes, sir.

QQ Where were you working as an usher? A
What was it you said?

Q Where were you working as an usher? A
In the balcony.

40
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Viola Robinson, direct.

Q Did you see Mrs. Heine that evening? A
Yes sinylidid

Q Just where were you stationed as an usher?
A 1 was stationed at the foot of the balcony
stairs. | '

Q Did you take her ticket as she came in?
A "Yes|isir,

Q What did you do? A Why, she had ‘‘A-
5’ in the first row, the first seat from the
aisle. I put her seat down, went up the stairs
and showed her three seats in and my duty was
finished towards her and I turned and something
brushed me and there laying down at my feet
lay the woman.

Q She had fallen? A Yes, sir.

Q Did you see who was seated in the first
seat? A There was a stout man in the first
seat and a woman next to him.

Q@ Did the stout man get up? A He just
pushed back, tipped his seat up; he did not step
out into the aisle.

Q Did you help Mrs. Heine? A Did I take
her to the ladies room?

Q Yes. A Yes, sir.

Q@ And did what you could for her? A
Yes, sir.

Q Had the show started? A No, sir.

Q@ As you go to that seat about how many
steps do you go up? A How many steps?

- Q Yes. A 1 judge four or five; I wouldn’t
just be positive.

Q@ What do you do to get to seat ‘“A-5’’? A
What do I do?

Q Yes, to get to seat ““A-5’’? A 1 just go
up.

Q Do you have to turn or what? A Yes,
you turn in.

63

Viola Robinson, cross.

Q In what direction, to the right or left?

A Tt is to the right. :
Q What do you do then, walk in? AT put
the third seat down, stepped out and showed the

person which was her seat. :
Q Is there any hole there? A  Why, no, sir.

Q What is there there, the floor? A Yes,

sir, there is the floor there. '
Q Was there any hole there that night? A

No, sir. ‘ .
Q Was there any there? A No, sir.

Cross examination by Mr. Hannoch.

Q How long have you been an usher in this
theatre? A Well, I should judge about five

years. .
Q At this theatre all the time? A At that

theatre. A
Q At all performances, matinee and evening !

10

A  Matinee and evening and T also worked 1n

the box office. i
Q How do you remember Mrs. Heine had

““A5" on that particular night? A Why ,I’
don’t know how I remember, but she had ¢¢A-D.

Q Who told you? A T took her tick.et.

Q Did you save it? A No, I gave 1,t back
to the patron. I know the woman, that’s how
I know she had the seat. : gl

Q You saw her just that particular night’

A  Yes, sir. . i
Q That was the first time you ever saw het:

A Yes, sir. o
Q The second time you saw her was

you saw her here today? A No, I have seen

her here before. o
Q The time before when we Were waiting

try the case? A Yes, Sir.

30
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Carrie B. Beyer, direct.

Q@ Because you saw her here before that
makes you remember she had ‘“A-5’? A Why,
yves, a stout man and a woman had ‘‘A-1’’ and
“A_3'7’

Q@ Did you see the stout man the last time?
A No, I seen him here this morning.

Q Is there anything in particular that makes
you remember this particular night? A A
woman falling, yes.

Q Have other women fallen? A Yes, sir.

Q Right at the same place? A Yes,. sir,
right at the same place.

Re-direct examination by Mr. Schneider.

Q Do you work for the Aecme Theatre Com-
pany now? A Yes, sir.

DerFENDANT RESTS.

CARRIE B. BEYER, recalled in behalf of the
plaintiff, in rebuttal.

Direct examanation by Mr. Hannoch.

Q Has there been any change in the equip-
ment of this theatre since the date of the acci-
dent? A There has.

Q What has been changed? A Klectric lights
have been installed in the corner of the steps.

Q How soon was that done after the acci-
dent? A About three weeks or a month.

Q How do you know that? A Well, I had
a fall myself.

Mr. Schneider: I ask that that be stricken
out, ‘I had a fall myself,”” as irrelevant.
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The question was proper but the answer
was irrelevant.

The Court: I will strike out the testi-
mony of Mrs. Beyer relating that she had a
fall there herself.

Q How are you able to fix the time after the
accident when these electric lights ‘were installed?
You have told us it was two or three weeks after
the accident? A Well, when I saw Mrs. Heine
fall T didn’t quite—my ankle was black and
blue and it had not recovered, and I particularly
noticed, knew that it was dark, and after that
the next time I went to the theatre I saw the
lights and I saw the steps painted white.

Mr. Hannoch: The first part should be
stricken out.

Mr. Schneider: May I have it all stricken
out because the allegations of the complai.nt
are being negligent and maintaining a hid-
den platform, and there is no allegation of
lights of any kind.

(Previous question and answer read to
the Court.)

Q (By the Court.) You mean the next time
you went to the theatre? A Tt was about three

weeks after. ;
Q After the accident to Mrs. Heine? A Yes,

S1T,

The Court: Strike out the whole answer.

Q (By Mr. Hannoch.) After this.accid.ent on
December 27th how soon after that time did you
attend this theatre? A Three weeks after.
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Q Where was your seat with reference to
where the accident had occurred? A On the
night three weeks after?

Q Yes. A Why, it wasn’t in the same place.

Q Did you notice the particular space where
Mrs. Heine had fallen? A 1 did, because—

Q The answer is yes, you did? A Yes, sir.

Q@ 'What did you see there when you came
there three weeks after?

Mr. Schneider: I object. I think the
question should be more particular, to see
whether it is objectionable or not.

Q@ What did you see with respeect to lights
and paint on the floor?

Mr. Schneider: I object on the ground
it is irrelevant to the issues in this case as
the complaint alleges a hidden platform and
nothing about lights or paint.

The Court: How is that admissible?

Mr. Hannoch: It is admissible now as if
they had injected the element by having the
witness testify that this theatre has been
built the way all modern theatres are built
and this particular theatre was not changed
since it was built.

The Court: That is a structural question.
Their structural engineer said he did not
know whether their lights were out. The
question of lights, it seems to me,; is not in
this case. The complaint alleges there was
a hidden platform; whatever that may be,
or whatever it may mean—it is for the jury
to determine what it means, in this balcony.

(Argument.)
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Mr. Hannoch: They injected the lights
into this case.

The Court: They qualified their testi-
mony. I do not think lights had anything
to do with it. You should have pleaded lights
if you wanted to stand on the allegation of
lights. :

Mr. Hannoch: Does your Honor sustain
the objection to that question?

The Court: I do not see how it is com-
petent.

(Argument.)

Q Were there any aisle lights in the aisle
next to where Mrs. Heine was seated on the
night of the accident?

Mr. Schneider: I object for the same
reason.

The Court: Objection overruled.

Defendant’s counsel prays an exception
to this ruling of the Court.

Exception noted as ground of appeal.

A No.
Q How soon then after the accident did you
2o to the theatre? A About three weeks after.
Q Were there any aisle lights in the aisle
where Mrs. Heine was seated three weeks after
the accident?

Mr. Schneider: I object on the same
grounds and on the ground it is incom.peter{t
and immaterial, three weeks after the acci-
dent. :

The Court: Changes made after the acci-
dent do not prove the accident.
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(Argument.)

The Court: Sustain the objection.

Plaintiff’s counsel prays an exception to
this ruling of the Court.

Exception noted as ground of appeal.

Cross examination waived.

L Mr. Hannoch: I offer to prove by the
next witness, Mrs. Baudendistel, the same
thing as Mrs. Beyer has testified to.

CARRIE E. BAUDENDISTEL, sworn in behalf
of the plaintiff, in rebuttal.

Direct examination by Mr. Hannoch.

20
Q You were one of the party the night of the

accident? A I certainly was.

The Court: She may testify in contra-
diction of Mr. Smith’s testimony.

Q There has been testimony by Mr. Smith
to the effect that on the night of the accident
there were lights lit, I think, in the aisle where

30 Mrs. Heine was seated. Were you present the
night of Mrs. Heine’s accident? A Yes, sir.

Q Were there any aisle lights? A No; they
made you find your own seats as well.

Mr. Schneider: I object.
The Court: It is too late.

Q Did you go to the theatre at any time sub-
sequent to Mrs. Heine’s accident? A 1 cer-

40 tainly did.
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Q How long after? A Three or four weeks

after. . '
Q Were there any lights lighted in the aisle

in which Mrs. Heine was seated at the time you
went there three weeks after?

Mr. Schneider: I object.
The Court: Sustain the objection.

Plaintiff’s counsel prays an exception to
this ruling of the Court.
Exception noted as ground of appeal.

PLAINTIFF RESTS.

Mr. Schneider: I respectfully make a mo-
tion that the jury be permitted to view the
premises.

(Argument.)

Mr. Fannoch: I am satisfied to have them
view the premises if they will take into con-
sideration there may be a change and there
may not have been lights there
this accident on the aisle steps.

Mr. Schneider: What I want the jury to
see, and the only point in the case—l con-
tend that lights have nothing to. do with
this case on account of the pleadings—

The Court: The lights have nothing to
do with the case.

Mr. Schneider: I would like the jury to
see the structure of the place and your
Honor can instruct the jury to pay 1o atten-
tion to the lights in the case. It is all. sub-
ject to your Honor’s judgment and I simply
make the offer for what it 1s worth. .

The Court: Well, it may be instructive
to the jury, because I have no idea what 1s

10

the night of

30

40
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Motion for Direction of a Verdict.

meant by the pleadings when it says, ‘‘hid-
den platform.’’

Mr. Hannoch: I have not been in a posi-
tion to amend to give a description of it,
because I do not want the case to be put
off again.

The Court: You are willing the jury
should visit and view the premises?

Mr. Hannoch: I am satisfied, certainly.

The Court: Then, I will send the ser-
geant-at-arms to the theatre and have some-
one take them to the place, but I do not want
any gentleman of the jury to ask any ques-
tions of any employee of the theatre.

Mr. Schneider: May we have it under-
stood that Mr. Smith will show them the seat
and then go away and no one will be there
except the sergeant-at-arms?

The Court: Yes, but I do not want them
to get into a conversation with Mr. Smith.
I will permit him to show the place and
Mr. Hannoch can send someone along if he
desires to.

Recess From 1 1o 2 P. M.

Mr. Schneider: I respectfully move for
the direction of a verdict on the ground
the pleadings are not sustained by the proof
and there has been nothing proven as to a
hidden platform on the balcony on the second
floor and nothing proven at all as to a
hidden platform, lurking danger, and there
has not been anything proved and there
should be some evidence by the plaintiff to
prove there was a hidden platform.

Charge to Jury.

Also on the ground of contributory negli-
gence.

The Court: I will deny the motion.

Defendant’s counsel prays an exception
to this ruling of the Court.

Exception noted as ground of appeal.

Mr. Schneider sums up for the defendant.
Mr. Hannoch sums up for the plaintiff.

The Court charges the jury as follows:

MouNTAIN, J.:

The plaintiff in this case, Clementine Heine,
has brought an action against the Aecme Theatre
Company, the defendant, on the ground of negli-
gence.

Under the scheme of our procedure in this
State, in the progress after the commencement
of a case by a summons the law requires that the
pleadings shall be filed. The first pleading filed
by the plaintiff is called a complaint and that
pleading is in writing and should set forth the
cause of action which the plaintiff has against
the defendant and does set forth the only cause
of action which the defendant has to answer. I
emphasize that in this case because it is impor-
tant. The plaintiff, with the deliberation that
one has who has the opportunity and time to
file a pleading, has indicated her cause of action
against the defendant and if you and I do not
regard the alleged cause of action as described
in the complaint with consideration it may mean
of course that the case will have to be tried
over again, and trials in this county are ex-
pensive.
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Charge to Jury.

The plaintiff says this to the defendant in
the complaint. The defendant conducted this
theatre in a negligent and unlawful manner in
that it maintained a hidden platform in its
balecony leading to the plaintiff’s seat. That
being the complaint; that being the only thing
you can consider when you come to the question
of negligence, what has the plaintiff adduced to
prove it? The plaintiff, on the 27th day of De-
cember, 1924, in company with some other ladies,
went to the Shubert Theatre, owned and op-
erated by the defendant, and after tickets had
been purchased for them, it appears, as I under-
stand the testimony—and you must take your
recollection and not mine of any testimony given
by any witnesses—that they intended to go to
seats located in the first row of the second
balcony. You have viewed the scene of the ac-
cident with the permission of the Court and by
consent of both counsel, so you have had a better
opportunity to see what it looks like than I
have to describe it, but as I understood the testi-
mony the division between the first and the
second balcony is a crossover made by an aisle
or passageway and the seats that are on the side
of the aisle or passageway nearest to the curtain
or stage are the first balcony and those on the
other side are the second balcony and as I under-
stood this instant case the plaintiff had a seat in
the first row of the second balcony.

There was testimony that to gain access to
these seats one had to go up four or five steps and
then turn to the right and that the seats were
then in a row which would then face one and
directly in front of these seats, after one was
seated, there was a metal railing from which a
curtain hung and that directly in front of the

Charge to Jury.

railing there was what I will term a drop of
some three to five feet down to this aisle or pass-
ageway, which I have indicated, and visualize
as running transversely across the balcony of
the theatre.

The plaintiff is seventy-six years old and she
sald that when she was going to her seat the
lights went out and that there was a hole from
the steps to the row and that she stepped in
there and fell. Remembering, when you re-
tire to the jury room, that you have to decide as
a matter of fact, whether or not the defendant
maintained a hidden platform, it is necessary
for you to consider the testimony of these wit-
nesses to determine what was meant by a hidden
platform. To repeat again, Mrs. Heine said
there was a hole from the steps to the row; ‘I
stepped in there and fell.”” Now, what did she
mean by a hole? Fortunately she did give a
definition of that because on the defense she was
called as the first witness and said, By a hole
I mean the step that leads to where this seat is.”’
Of course, that does not define hidden platform,
but it gives her definition of what she meant
when she referred on direct examination to a hole
and perhaps, taking all of her testimony, you
may find it had some application to what has
been called in this complaint a hidden platform.

Mr. Doud, who said he sat on the end seat, had
this to say as to the fall of the plaintiff: He said
he stepped down a step to allow some of these
ladies to go in; that it was dark and he could
not identify the plaintiff, but there was sort of
a blow and she went head first down the stairs.
Another witness who was called on behalf of the
plaintiff had this to say, and remember again
that in narrating this testimony I am not talk-
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ing about the injuries but about what has been
alleged in the complaint to be a hidden platform.
Mrs. Beyer said the floor was cut in; it was hard
to get in that row. Your left foot, as I under-
stood her, would be on the platform when you
were seated and your right foot, as she ex-
pressed it, ‘‘hung over,”’ whatever that meant;
it may mean something to you because you have
seen the place; I do not know whether she was
speaking, when she so testified, of her sensations
in a particular seat or in any seat, but the testi-
mony was given, and it is for you to determine all
questions of fact.

Now we turn to the defendant’s case. Mr.
Smith, who is the manager of the Shubert
Theatre, was called. He testified that on the
night in question there was no hole there, noth-
ing resembling a hole, or no declivity. As I un-
derstood him there was a row where the seats
were and in front of this row there was a metal
railing and the curtain, and then there was a
drop from the floor where the people would be
seated, if they were in this row, to this passage-
way I have referred to, but he said there was no
hole and no declivity and that if one wanted to go
from the aisle to a seat one would not have to
step down.

The structural engineer stated that the struc-
ture is in the same condition it was when it was
built and that there were no holes there. He
told us that it was three feet eight inches from
the floor of this passageway running trans-
versely across the theatre to the floor, as 1 un-
derstood him, of this first row in the second
balecony.

When you retire to the jury room, let me call

10 Yyour attention again to the fact that the ques-

Charge to Jury.

tion of lighting, which sometimes is injected
into a case of this kind, is not in this case. The
plaintiff does not allege that the defendant had
improper lighting facilities there, so you can-
not consider that, or that the place in question
was poorly lighted; that cannot be considered;
the only question you have to decide is, first,
what is a hidden platform and next, did the de-
fendant negligently and unlawfully maintain a
hidden platform in its balcony leading to the
plaintiff’s seat.

Now, what is a platform? Webster says that a
“platform is a flat floor of wood, stone, et cetera,
raised above the level of the ground.”” Another
dictionary says that ‘‘a platform is a raised level
surface, natural or artificial terrace; a raised
flooring in a hall.”’ So when you retire to the
jury room I should think in an orderly discussion
of this case, and certainly in a proper discussion
of this case you would first determine what was
meant by the plaintiff when she used the term ‘‘a
hidden platform,”’ and secondly, did the defend-
ant maintain such a platform and thirdly, did
it maintain it negligently.

The burden of proof is upon the plaintiff to
prove by the greater weight of the evidence
that the defendant did negligently maintain such
a platform.

Ordinarily, the law in this State as to the
general duties of the proprietor or owner of a
theatre are as follows: that he or it, if it is a
corporation, must use ordinary care to make the
premises as reasonably safe as is consistent with
the practical operation of the theatre and that if
he or it, as the case may be, fails in this duty,
liability may be found.
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The defendant in this case insists that the
plaintiff was negligent and that her contributory
negligence bars her from recovery. If you find
that she was negligent, it would.

Contributory mnegligence is a question of
fact and in a case like this case it is to be judged
by the circumstances which induced it if it is
found to be present.

You know that ordinarily in a theatre, par-
ticularly since we have had the movies where it is
impossible almost to have a performance and
have light, that one has to proceed along the
aisles as best one can to find a seat. Of course
the owner and operator of the theatre knows that
people are going to go down those aisles and
it is not going to be lighted. Of course, the
case we have before us is not, as I understand,
a moving picture theatre, but the point is this,
these aisles are ways provided by the owners
of theatres for the patrons to use. When a
patron accepts the invitation of an owner of a
theatre and buys a ticket and uses the aisles, it
is always a question of fact as to whether the
person, if there is darkness, exercised reason-
able care or whether they did not, under all the
circumstances. Sometimes, even when it is dark
there may be found conditions which would
justify a jury in saying that a man or woman
had no business, under the circumstances, to
2o ahead, and of course, there are cases where
the opposite is true. The duty, however, upon
the theatre is as I have indicated.

If Mrs. Heine can recover she can recover for
the bodily injury she has sustained and the
pain and suffering she has had and the effect of
this injury upon her health as to degree and
probable duration. The testimony of her doctor
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was that there was a severe hemorrhage from
her nose and throat after the accident, swell-
ing of the left thumb and ankle and concussion
of the head; that she was in shock and that there
was a permanent enlargement of the joint in
her left thumb. She can recover in addition to
that, if she is entitled to recover, any reasonable
amount she has spent to cure herself or alleviate
her suffering. The only evidence we have of
that is a charge of $19 which she owes for a
doctor’s bill. The bill has been paid, we have
been told, but she owes the money that went to
pay the bill to Mrs. Rehberger.

She can recover any pecuniary loss she has
suffered by reason of her inability to attend to
her vocation, which I understand was that of
dressmaker. I think she told us she was earning
$5 a day and as I understood she was at Mrs.
Rehberger’s home five weeks and that after
that she was not able to work as she had been
previously able to do.

Risking, perhaps, the accusation that I may
he tiresome, let me repeat again that when you
retire to the jury room you will save a lot of
time if you will first decide what a hidden
platform is. Second, whether the defendant
maintained one and third, whether the defendant
maintained it negligently. If you decide those
three things you will find your duties are about
over.

I have been asked to charge some requests
on behalf of the plaintiff. I will charge the
first and second requests.

““The proprietor of a theatre conducted for
reward or profit, to which the general public are
invited to attend performances, must use ordi-
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nary care to make the premises as reasonably
safe as is consistent with the practical opera-
tion of the theatre, and if he fails in this duty,
he may be liable for personal injuries occasioned
thereby.”’

9. People who attend an exhibition in a
theatre usually expect to find and take a seat,
and ordinarily will have the right to assume that
in doing so, following a way prepared by the
defendant for that purpose, it was safe, in
the absence of any knowledge or warning that
it was otherwise.”’

Then the defendant has asked me to charge
and I do charge you.

1. The complaint alleges that ‘Defendant
conducted its theatre in a negligent and unlaw-
ful manner, in that it maintained a hidden plat-
form in its balecony leading to plaintiff’s seat.’
On the liability you must confine your delibera-
tions to this point. If you find the defendant
cuiltless on this point, your verdict should be
for the defendant.’’

9. If you find that the defendant did not
maintain a hidden platform in its balcony as
alleged, your verdict should be for the defend-
ant.”’

The third I will change and say, ‘‘ The defend-
ant’s duty, I have outlined, and the defendant is
not an insurer of the safety of its patrons.’’

¢4, You should not be swayed by sympathy
in this case.’’

5. The defendant made motions for a non-
suit and for a direction of a verdict, which were
denied. This does not indicate the Court’s view
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Exceptions to Charge.

of the case, being a ruling on the law only and
you should not be influenced by it.”’

Of course you should not be.

Mr. Schneider: I will withdraw the sixth re-
quest of the defendant to charge.

The Court: The seventh I will charge.

7. The question of lights have nothing to do
with this case as they are not within the issues.”’

(The jury retires.)

Mr. Hannoch: I respectfully pray an excep-
tion to that portion of your Homor’s charge
where your Honor said that the question of poor
lights or otherwise has nothing to do with the
case in that I feel where we have described a
platform as a hidden platform the question of
hidden being whether you can or cannot see i
the question of lights is important.

Exception noted as ground of appeal.

Mr. Hannoch. I respectfully pray an excep-
tion to that portion of your Homor’s charge
where your Homnor referred to Mrs. Heine’s
definition of a hole. I except to that because
I do not think you gave her complete definition.
She started to give a definition and then elabo-
rated on it, so there was considerably more about
it what she said than what your Honor quoted.

Exception noted as ground of appeal.

The Court: My feeling about the lighting is
this: As long as I have practiced in the State,
with the common law background, I should never
try a case where an issue states one thing and
counsel trys to persuade me to try it on another
issue. If you had wanted to allege proper light-
ing you should have done so.
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Supplemental Charge to Jury.

Mr. Hannoech: The position I take is that we
were all right the way we were.

(The jury returns into court.)

The Court: I have recalled you because my
attention was called to the fact that perhaps I
had not fully defined what Mrs. Clementine Heine
sald in reference to where she fell, and for the
purpose of being accurate I have consulted the
stenographer’s minutes. You will remember
first that there was testimony of a hole from
the steps to the row, ‘‘I stepped in there and
fell,”” and then later she said, ‘‘By a hole I mean
a step that leads to where the seat is. 1 could
not see the hole on account it was dark,’’ to use
her expression, but she said more than that. She
said a little further along in that testimony,
‘““Below me was the floor, as I stepped down
where I fell I went to the floor.”” Then this
question was asked, ‘“Where you mean the hole
is there the floor is there? Answer: Yes, sir.”’
‘“Question: At the bottom of the hole is the floor?
Answer: Yes, sir, there is the floor.”” I do not
know what interpretation you are going to put
on that, but that is of course in direct reference
to her claim as to what she refers to in her com-
plaint as the hidden platform, and it may be
that you will find that what she calls the floor
1s the floor of this transverse passageway, or it
may be you will find she means the floor of the
steps as one ascends, but that may seem incon-
sistent to you; at any rate, that is as fully as I
can give you her testimony and I think as fully
as I should without undue emphasis on her par-
ticular testimony.

(The jury retires.)
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Mr. Hannoch: May I have an exception to
that supplemental charge?

The Court: Yes.

Plaintiff’s counsel prays an exception to this
ruling of the Court.

Eixception noted as ground of appeal.

DEFENDANT’S REQUESTS TO CHARGE.

1. The complaint alleges that ¢‘Defendant
conducted its theatre in a negligent and unlaw-
ful manner, in that it maintained a hidden plat-
form in its balcony leading to plaintiff’s seat.’’
On the liability you must confine your delibera-
tions to this point. If you find the defendant
guiltless on this point, your verdict should be
for the defendant.

CHARGED.

2. If you find that the defendant did not
maintain a hidden platform in its balcony as
alleged, your verdict should be for the defend-
ant.

CHARGED.

3. The defendant’s duty was to use reason-
able care; it is not an insurer of the safety of

its patrons.
CHARGED.

4. You should not be swayed by sympathy in

this case.
CHARGED.

o. The defendant made motions for a non-
suit and for a direction of a verdict, which were
denied. This does not indicate the Court’s view
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of the case, being a ruling on the law only and
you should not be influenced by it.
CHARGED.

6. In order for the plaintiff to recover, you
must believe that there was a hole at the point
leading to the seat. Otherwise, your verdict
should be for the defendant.

WITHDRAWN.

7. The question of lights have nothing to do
with this case as they are not within the issues.
CHARGED.

PLAINTIFF’S REQUESTS TO CHARGE.

1. The proprietor of a theatre conducted for
reward or profit, to which the general public
are invited to attend performances, must use
ordinary care to make the premises as reason-
ably safe as is consistent with the practical
operation of the theatre, and if he fails in this
duty, he may be liable for personal injuries
occasioned thereby.

CHARGED.

2. People who attend an exhibition in a
theatre usually expect to find and take a seat,
and ordinarily will have the right to assume that
in doing so, following a way prepared by the
defendant for that purpose, it was safe, in the
absence of any knowledge or warning that it
was otherwise.

CHARGED.
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Opinion of Supreme Court,
OPINION OF SUPREME COURT.
Filed January 19, 1927,

NEW JERSEY SUPREME COURT.
No. 28. October Term, 1926.

er—

CrLEMENTINE HEINE,
Plawmitiff-Respondent,

vS. On Appeal.

Acme TrEATRE COMPANY,
Defendant-Appellant.

Submitted October Term, 1926: Decided Janu-
ary 19,°1927.

Before Justices Black and Campbell.

For the defendant-appellant: Messrs. Joseph
C. Paul and Jacob Schneider.

For the plaintiff-respondent: Messrs. Precker
& Precker and Mr. Herbert J. Hannoch.

Per Curiam:

The action in this case was brought to recover
damages for personal injuries received by the
plaintiff, when going to her seat at a performance
of the Shubert Theatre at Branford Place in
Newark, N. J., on the evening of December 27,
1924. As the plaintiff was going to her seat, the
lights were turned off, the theatre became dark
and she tripped or fell over a hidden platform
or a raised platform something like three feet.

The trial resulted in a verdict for the plain-
tiff. The defendant appeals and files three
grounds of appeal.
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Opinion of Supreme Court,

1st. Krror in refusing to non-suit.

2nd. Error in refusing to direct a verdict
in favor of the defendant.

3rd. Error in permitting a witness Car-
rie B. Beyer on rebuttal to answer this ques-
tion ‘‘Q Were there any aisle lights in the
aisle next to where Mrs. Heine was seated
on the right of the accident? A No.”’

The questions of non-suit and the direction of
a verdict are controlled by the cases in the Court
of Hrrors and Appeals of Andre v. Mertens, 88
N. J. L. 626; Donder v. Tenant Motion Picture
Co., 94 N. J. L. 483. The question objected to
was an answer on rebuttal, after defendant had
first brought the question of lights into the case.
Record, p. 50, 1. 38. It was, also, admissible as
bearing upon the plaintiff’s contributory negli-
gence under the pleadings.

The judgment of the KEssex County Circuit
Court is affirmed.
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RULE DISMISSING APPEAL.

NEW JERSEY SUPREME COURT.

On Appeal

Plaintiff, | from Essex
Circust Court.

CLEMENTINE HEINE,

VS.

Rule Dis-
Acve TaeEATRE COoMPANY, MiSSINg

D efe%dcm‘t. A pp eal.

This matter coming on to be heard before the
Court, upon the defendant’s appeal from a judg-
ment entered in the KEssex Circuit Court, on May
20, 1926, in favor of the plaintiff and against the
defendant, in the sum of $2,133.00, besides costs,
and the argument of counsel having been heard,
the Court being satisfied that the judgment
should be affirmed and the appeal dismissed:

It is on this 21st day of January, 1927, on mo-
tion of Precker and Precker, attorneys of plain-
tift,

OrpereD that the appeal of the defendant from
the aforesaid judgment be and the same is here-
by dismissed, and the said judgment is affirmed
with costs, and the record remitted to the Court
below to be proceeded with according to law and
the practice of said Court.

Entered January 21, 1927.

On motion of
PrECcKER & PRECKER.

A true copy.

Epwarp J. KeLLEHER,
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Notice and Ground of Appeal.

NOTICE AND GROUND OF APPEAL.

NEW JERSEY SUPREME COURT.

Action at
Law.
CLEMENTINE HEINE,

Plawntiff-Appellee, On Appeal

from Essex
V8. County

AcvmeE THEATRE COMPANY,
Defendant-Appellant. Notice and
Ground of

Appeal.

To Precker & Precker, attorneys of plaintiff-
appellee.

Prease Tare Norice that the defendant-ap-
pellant, Aecme Theatre Company, appeals to the
Court of Errors and Appeals in the last resort
in all causes in New Jersey from the whole of
the judgment entered in this cause on the fol-
lowing ground: The New Jersey Supreme Court
affirmed the judgment of the Essex County Cir-
cuit Court, although there was error in so doing.

JOSEPH C. PAUL,
Attorney for Defendant-Appellant.

JACOB SCHNEIDER,
Of Counsel.

Service of the within Notice and Ground of
Appeal is hereby acknowledged this 17th day of
February, 1927.

PRECKER & PRECKER,
Attorneys of Plaintiff-Appellee.

Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

: Action at
CLEMENTINE HEINE, Law.
Plawmtiff-Respondent, \
On Appeal
fios from New

Acme TaeAaTRE Co., Jersey

Defendant-Appellant. Supreme
Court.

Caircust Court.

BRIEF OF PLAINTIFT-RESPONDENT.

Statement of the Case.

This action was brought in the Essex County
Circuit Court to recover damages sustained by
the plaintiff as a result of personal injuries re-
ceived by her while attending a performance at
the Shubert Theatre, Newark, New Jersey, on the
evening of December 27, 1924.

The plaintiff alleged that the defendant negli-
gently maintained a hidden platform in its thea-
tre, and that while the plaintiff was proceeding
to her seat she fell and sustained the injury
complained of.

The answer was in the usual form denying any
negligence on the part of the defendant and alleg-
ing contributory negligence.

At the conclusion of the plaintiff’s case a
motion to non-suit was made and denied. After
the defense testimony was in, the jury, upon the
defendant’s application, inspected the theatre. A
motion to direet a verdict for the defendant was
made but denied, and the case was submitted to
the jury who returned a verdict for the plaintiff
In the sum of $2,133.00.
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The defendant appealed to the Supreme Court
which affirmed the judgment of the Essex County
Circuit Court. |

The defendant bases its appeal on three
grounds:

1. The Court should have non-suited the
plaintiff,

2. The Court should have directed a ver-
dict for the defendant.

3. The Court permitted a certain question
to be answered.

The question of contribtuory negligence of the
plawmtiff which was strenuously wurged at the
trial has been abandoned on appeal. (Appel-
lant’s Brief, p. 2.)

THE FACTS.

On the evening of December 27, 1924, the plain-
tiff and her companions attended the theatre to
witness the performance. The entire party pro-
ceeded to the second balcony in which their seats
were located. The seats were not all together,
but were spread about in various portions of the
balcony. Mrs. Heine, the plaintiff, an elderly
woman of 76, held the ticket for seat A-5 (p. 62, L.
11) in the second balcony. When the party en-
tered the main portion of the theatre the per-
formance had not yet started, and the theatre
was lighted (p. 31, 1. 40; p. 40, 1. 17). As they
were going to their seats the lights were turned
out and the theatre thereby plunged into dark-
nessi(p. 23,018 p..82, 1. 4: p; 40, 1. 20: prdl; ]
33). The usher did not escort the parties to their
seats, but pointed qut the location of the seats to
them (p. 41, 1. 10).

0
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The defendant’s theatre is constructed with a
single balcony, divided into a first (front) and
second (rear) balecony, which are separated by a
crossover or passageway. Aisles lead from this
passageway downward to the first balcony and
upward to the second balcony. The floor of the
first row of seats in the second balecony (‘°A’’
row in which Mrs. Heine’s seats were located) 1s
clevated above the level of the erossover, thus
forming a raised platform at the edge of which
is located an iron railing which has a curtain
suspended therefrom.

The testimony as to the height of this platform
varies from ‘‘more than two and omne-half feet”
(p. 15, 1. 1) to five feet (p. 43, L 13). Mzr. Miller,
the engincer, who had charge of the original con-
struction of the building, testified from blue
prints that the exact height was three feet eight
inches (p. 58, L. 12).

Persons having seats in A row of the second
halecony would, therefore, be sitting over three
feet higher than the floor of the passageway
which divides the first and second balconies.
The only thing in front of them which would
prevent their falling over the edge of this plat-
form is the iron railing, from which is suspended
a curtain which extends from the railing down
to the top of the platform. In order to reach a
seat in this first row one would walk along the
crossover to the aisle nearest his seat, walk tour
steps up the aisle, turn right or left, go up two
steps more to the floor level of the first row. In
all, six steps had to be taken upward from the
crossover in order to reach the first row of the
second baleony seats (p. 55, 1. 17). The space
hetween the seats and the railing 1s so narrow
that it is necessary for an occupant of a seat to
rise in order to permit anyone to pass in front
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addition to this seant passageway the entrance
to row A was further endangered by the fact that
the floor of this row did not extend out to the
aisle (p. 44, 1. 18), and that it was necessary to
take two steps upward from the aisle in order to
reach the seat (p. 55, 1. 17).

As Mrs. Heine was going to her seat, the
theatre having been plunged into darkness, she
stepped into A row and was precipitated down-
ward, head foremost, to the passageway below
(p. 36, 1. 1). She was rendered unconscious and
severely injured by the fall. She was then
removed to the ladies’ rest room, given medical

attention and subsequently taken to the home of
Mrs. Rehberger.

The injuries sustained by Mrs. Heine consisted
of concussion of the brain, causing a very severe
hemorrhage from nose and throat, contusions and
bruises about the scalp, injuries and bruises to
her left hand, left foot and other parts of her

body. She also suffered great pain and shock
(p. 24, 11. 21-34).

Prior to the accident she had worked. as a
seamstress, earning $5.00 per day (p. 29, 1. 4),
and was employed every day in the week (p. 29,
1. 5). As a result of the accident, she is very
nervous, has been deprived of the use of her left
hand (p. 25, 1. 22-38) and is able to work only
two days of the week at most (p. 30, 1. 38).

5

The Court Properly Refused to Non-Suit.

The argument of the defendant-appellal.lt 1;
directed solely to the contention that the ‘p‘la.mtl
failed to establish the existence of. a 111(1@@11
platform’’ as alleged in the complaint and tl}‘at
no negligence on the part of the defendam; »\x ast
shown. In Amdre v. Mertens, 83 N. ‘T' L. 6_6,}&
page 628, Justice Trenchard, speaking for the
Cour eals, states:

U ?‘fT?lgi)rop}ietor of a theatre conducted glqr}
reward or profit to which the general Pu 10
are invited to attend performances must }180
reasonable care to make the premises as 119%-
sonably safe as 1s consistent with the prac-

I ' fails
I tion of the theatre, and if he‘ ails
310 atlh?sp e({sty he may be held liable for per-

%%
sonal injuries occasioned thereby.

In Dondero v. Motion Picture Co., 94 N. J. L.
483, at 485, Justice Bergen states: fiofe
“The people who attend an ea,,,h’,‘z Zz ,tlo;{z,p ’d

a theatre usually ewpect to find (]Lm“‘(aﬁt_, 5
seat, and ordinarily would h‘ame t(_z,e rig wm/
asswme that wm dowmg SO, followwng a,rl U
prepared by the defendant for thalt{ m&'ll;(i(];

it was safe, in the absence of any ”//no(Ita']/i‘c;

or warning that it was otherwise. alies

ours.)

There was ample testimony before .the .0011?‘t
to indicate that the defendant had ffnled 11} 1‘5}1(0,
performance of the duties owing by 1t accordins
to the foregoing cases.

: ‘g flat surface
Webster defines a platform as “"a I

; ; el of the

of wood, stone, ete., raised above tl}e leve i

: 7 » dictionary de ‘

oround.” Funk & Wagnalls’ dictionar S
a platform as a ‘‘flat surface above an ascent.

cimt s U i o1
John E. Dowd, a witness, who was Slttll(i s
Lol p in or
the end seat of A row, and who e Ppllellcrﬂ)ed
to allow Mrs. Heine to pass to her seat, desCHH




6

the locus of the accident as a ‘“platform’’ (p. 34,
L0y

Mrs. Beyer stated that ‘‘the flooring is cut in’’
(p. 44, 1. 5), and so of necessity the flooring must
be above the level of the cut-in portion.

Mrs. Heine testified that ‘‘there was a hole
from the step to the row’’ (p. 33, 1. 2), and a hole
signifies a descent from a raised level. The
same witness again referred to this descent as
‘‘an empty space’’ (p. 46, 1. 22).

Mr. Smith, the manager of the theatre, de-
seribed the locus by saying ‘“on the first row
there is a slight elevation and she would have to
pass in that first row’’ (p. 49, 1. 16).

Mr. Miller, the struectural engineer, who built
the theatre, stated that in order to reach A row
from the stairway, one had to turn right and go

up one step and two risers (p. 55, 1. 16).

There are numerous ether instances in the
testimony where the witnesses referred to this
raised flooring. There was, therefore, ample tes-
timony to indicate the existence of a ‘“platform.”’

The plaintiff’s witnesses all testified that at
the time the plaintiff was proceeding to the seat
the theatre was in darkness, and they were left
to find their seats without the assistance of the
usher (p. 68, 1. 34). The only witness who said
that the theatre was lighted was Mr. Smith,
manager of the theatre, and it developed that
bis information came as a result of reports made
to him (p. 50, 1. 29). Mrs. Heine stated that ‘‘it
was dark and I couldn’t see where I stepped, and
there was a hole from the step to the row and I
stepped in there and I fell’’ (p. 33, 1. 1).

The word ‘‘hidden’’ is defined to mean ‘‘out
of sight; placed so as not to be seen; unseen.”

7

There was, therefore, evidence from which the
jury were justified in finding that there was a
‘hidden platform.” (Funk & Wagnall.)

The jury were justified in concluding that the
seneral structure of the first row was such as t_o
:onstitute q menace to the patrons. The seats
were constructed so close to the edge of the pl—at‘-
form that it was necessary for.a person who ‘h,ald
already taken his seat to rise in order to enable
someone else to pass him (p. 22, 1. 30). The dan-
oer of falling off this platform was very great.

The approach to this row further .added to gle
dangerous arrangement. It was testlﬁeg that{)lle:
step‘s are rather ‘‘peculiar steps’ (p. “1’,}';*);
that ‘it is very hard to get into tha.t LWL
““Tt is hard to describe, but the ﬁoqrmg is cut in’
(p. 44, 1. 4). The plaintiff described the COH‘d‘l—
tion as ‘““an empty space’’ (p. 44., 1. 4), ?llq “ar
hole?? {(p. 32, L2} andeher terminology is fully

warranted by the condition there.

The record also shows that the various wit-
resses in their efforts to deseribe the scene O.f i
accident were continually drawing COln}?a“S“’)ZS.
with objects in the court room (see p. o 1.1 09:
p. 13, L 40: pi 14, 1. 105 pi 14, L. 185 p.44, 1. 95
p. 46, 1. 22, and other instances). The a”“’.n”“
ment of the witness stand in the court 100}“
enabled the witnesses to refer to it and 9xplall.1
the various distances, position of the 1'a11? Cl;l—
tain, stairway, ete. This testimony was ma(lg.'t e
more foreeful and convineing by the comparisol
which the witnesses were able to make before the
jury.

The testimony established not only thajc tl;(li
was a hidden platform, but that the defendan
negligently maintained the same.
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This was the state of the record when the plain.
tiff’s case was closed, and there was undoubtedly
sufficient evidence before the Court to warrant
the Court in denying the motion for a non-suit.

The Court properly refused to direct a verdict
and left the matter to the jury.

It any doubt existed as to the question of neg-
ligence the doubt was dispelled by the testimony
of the usher, Viola Robinson, who was produced
by the defendant. On direct examination she
stated that she recalled escorting Mrs. Heine to
her seat, and that she was certain that she took
Mrs. Heine into the aisle and turned down her
seat, so that she could sit down. Upon cross exam-
ination (p. 64, 1. 10) she stated:

“Q Is there anything m particular that

makes you remember this particular night?
A A woman falling, yes.

R Have other women fallen? A Yes,
ST

@ Right at the same place? A Yes, sir,
right at the same place.’’

This witness was still in the employ of the de-
fendant at the time she gave this testimony (p.
64, 1. 19). Her testimony must be given great
weight, as she could have no possible motive for
coloring it in favor of the plaintiff. Her testi-
mony indicated that the condition of this par-
ticular portion of the theatre was such that other
people had fallen at the same place. To have
allowed this dangerous condition to remain in the
face of repeated accidents was evidence of negli-
gence 1n itself.

If there was any omission in the plaintiff’s
main case (a thing which we deny), the omission
was supplied by this testimony.

3

In Wilson v. Brauer, 97 N. J. L. 482, Justice
Trenchard, speaking for the Court of Errors and
Appeals, said:

‘“‘the refusal to non-suit for failure of proofs
will not justify a reversal, where, as here,
the defect was supplied by evidence there-
after taken during the progress of the cause’’
(citing cases).

The testimony of the usher to the effect that
she had escorted Mrs. Heine to her seat was
denied by the testimony of Mrs. Bremmer (p. 16,
1. 20), by Mrs. Heine (p. 32, 1. 15), by Mrs. Reh-
berger (p. 40, 1. 24 and p. 41, 1. 10), who testified,

““Q Where were the ushers? A In the
aisle that divides the first and second bal-
cony * * * ghe looked at the coupon and
said ‘your seats are up there.’”’

Mrs. Beyer also testified ‘‘I saw the girl motion
to them to take their seats’ (p. 42, 1. 31).

This testimony clearly raised a jury question
as to whether or mnot the usher had properly
taken care of the patrons.

The defendant also submitted the testimony of
the structural engineer who built the theatre a
number of years ago and he testified that it was
properly constructed. On being interrogated on
cross examination, as to whether this particular
aisle was properly lighted, he qualified his testi-
mony by stating that he was referring purely to
the question of construction and not to the ques-
tion of equipment.

The Supreme Court has held in its opinion
that the cases of Andre v. Mertens, 8 N. J. L.
626, and Dondero v. Tenant Motion Picture Co.,
94 N. J. L. 483, are controlling upon the questions
of non-suit and direction of a verdict. Appellant
urges they are not (Brief, pp. 18 and 19). Mani-
festly, the pleadings and all the facts in those

)
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cases are not, and cannot be, identical in all
respects with those in the instant case. But the
principles of law therein laid down are controll-
ing; and those cases determine the duty of care
owed by the theatre proprietor to his patrons,
and his liability to respond in damages for his
failure to observe that duty; and they further
determine that in a case of this nature, with the
evidence in conflict, ‘‘the question of the defend-
ant’s negligence is for the jury.”’

The fact that the jury viewed the premises at
the defendant’s request must also be taken into
consideration in determining the propriety of the
Court’s action in refusing to direct a verdict.

In Hunmers v. Fort Lee Railroad Co., 75 N. J.
L. 514, Justice Garrison, speaking for the Court
of Errors and Appeals, said:

““In effect, the jury were told that they
might make use of their view of the premises
in forming their judgment of the testimony
and in reaching an opinion upon its consid-
eration, and that their opinion upon the ques-
tions they were to decide should be based
upon the testimony as thus understood by
them, and applied to what they had seen.
This, I think, is a correct charge. * * *
The circumstances that a jury’s judgment
of the testimony may in some instances be
modified, and in extreme instances perhaps
controlled, by the result of their views, in-
stead militating against the construection
contended for, is the strong reason for its
adoption, for it is one of the legitimate uses
of a view that the jury may understand the
testimony. This being so, it may well fol-
low that to understand it, is to diseredit it,
while as to other testimony, to understand
1t 1s to accept it even in the face of contra-
diction or denial.’’

With the testimony so strongly indicative of
negligence, and with the additional faet in mind

11

that the jury had viewed the scene, and was then
in a better position to understand the testimony
of the witnesses, and the repeated reference to
objects in the court room, it was the duty of the
Court to submit the case to the jury, and its
action in so doing was proper.

No improper testimony was permitted by the
Court.

The defendant alleges that the Court improp-
erly permitted one of the witnesses to answer the
question:

““Were there any aisle lights in the aisle
next to where Mrs. Heine was seated on the
night of the accident?”’

This question, it is submitted, was highly mate-
rial. The complainant alleged the existence of a
“hidden platform.”” ‘‘Hidden,”” as we have;
already seen, has been defined to mean ‘‘out Q'l:
sight; placed so as not to be seen; unseen.” It
is obvious that an object can be hidden as well
by an absence of light as by an obstruction.
(“‘01'1sequent1y it is submitted that the evidence as
to ligchts was properly permitted under the
pleadings.

Furthermore, the question of lighting was
brought into the case by defendant’s counsel,
\Vho,'apparently in an effort to show that the
platform was not hidden, brought out the state-
ment that there were step lights and overhead
lichts which were lit at the time of the accident
(p. 50, 1. 38). It thus became highly important
to ascertain whether those lights were actually
lit, as the defendant’s witness had stated. The
question was put to the witnesses, Beyer a.n(l
Baudendistel, and both answered in the negative
(p. 68, 1. 32; p. 67, 1. 29). It was also brought
out hy Mrs. Beyer that these lights were installed
&ffm'. the accident, and were not in existence at
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the time of the accident (p. 64, 11. 33 and 36). In
view of the effort of defendant’s counsel to prove
that the step-lights were lit, it is submitted that
the question was relevant and material and the
answer was properly permitted.

The Supreme Court so agreed (at p. 84 of the
Record) saying:

““The question objected to was an answer
on rebuttal, after defendant had first brought
the question of lights into the case. (Record,
p. 50, 1. 38.) It was, also, admissible as
bearing upon the plaintiff’s contributory
negligence under the pleadings.’’

Should it, however, appear that the question
should not have been permitted, it is clear that
the error, if any there be, falls far short of the
requirements for reversible error.

Section 27 of the Practice Act is as follows:

““No judgment shall be reversed or mnew
trial granted on the ground of misdirection
or the improper admission or exclusion of
evidence, or for error as to matter of plead-
ing or procedure, unless, after examination
of the whole case, it shall appear that the
error injuriously affected the substantive
rights of a party.’’

This question and the answer thereto could
have had no appreciable effect on the jury. It
were merely cumulative. The testimony that the
lichts were out and the theatre in darkness at
the time of the accident had been so repeatedly
and convineingly reiterated by witness after wit-
ness that there could have been no question as to
its truth.

Furthermore, the charge of the Court took
away any significance or importance from the
question and answer. The Court charged that

““the question of lighting is not wn this case.
The plaintiff does not allege that the defend-
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ant had improper lighting facilities there, so
you cannot consider that, or that the place
was poorly lighted’’ (p. 74, L. 40).

Plaintiff took serious objection and exception
to this comment of the Court. It was certainly
most favorable to the defendant. The defendant
did not except to the charge. In view of this
language any error which may have been com-
mitted was cured.

In Flanigan v. Smelting Co., 63 N. J. L. 643,
Adams, J., said:

“‘In view of the guarded language of the
charge, the admission of this testimony, even
if erroneous, cannot be supposed to have
prejudiced the defendant.”’

We submit, therefore, the question was prop-
erly admitted, and if any error was committed in
its admission, it was eliminated by the Court’s
charge.

The Court among other things charged the jury
as follows:

““The only question you have to decide is,
first, what is a hidden platform, and next,
did the defendant negligently and unlawfully
maintain a hidden platform in its balcony
leading to the plaintiff’s seat’ (p. 75, 1. 10).

“If you find that the defendant did not
maintain a hidden platform in its balecony
as alleged, your verdict should be for the
defendant’’ (p. 78, L. 28).

These instructions confined the jury to the very
issues raised in the pleadings.

The various cases cited by appellant are dis-
tinguishable from the case at bar. In most of
them, the instructions of the Court permitted the
jury to consider evidence not properly within the
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issues, and these instructions were held to be

erroneous. This applies to the cases of
Fzxcelsior Electric v. Sweet, 59 N. J. 1. 441 ;
Murply v N.J. Ry. Ce., 71 N, J. L. 5;
Guliard v. P. 8. Ry. Co., 94 N. J. L. 288;
Garibaldi v. Rubenstein, 99 N. J. L. 223.

In Jordan v. Reed, 77T N. J. L. 584, evidence
which was inadmissible under the pleadings was
admitted and the case reversed for that reason.
In. Case v. Central B, B Co., 59 N. J. L. 471, the
plaintiff alleged a “‘willful and wanton’’ act.
There was no evidence of such an aect, nor even
of any negligence, the Court said. These cases
are quite different from the instant one. There
was ample evidence to support the issues raised
in the pleadings, all the evidence received was
well within the issues, the charge of the Court
was strietly and carefully confined to the very
issues raised by the pleadings, nor was any
exception taken to the charge by counsel for
defendant.

The jury having heard the testimony of the
witnesses, having heard them deseribe the condi-
tion of the theatre by reference to objects in the
court room, having actually inspected the theatre
themselves, it was entirely proper for the Court
to permit the jury to consider the question as to
whether the defendant was negligent as charged
in the complaint. The jury having so found, an‘l
there being evidence to support their finding, it is
respectfully submitted that the judgment should
be affirmed.

PRECKER & PRECKER,
Attorneys for Respondent.
HerseErT J. HANNOCH, and

JENNIE E. PRECKER,
On the Brief.
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Arthur W. Cross, Law Priater, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

Actron at
CLEMENTINE HEINE, Laaw.

Plaintif-dppellee, [0

vS. from New

Jersey
Acve THEATRE COMPANY, Y

Defe%da-nt—Appellant. Supreme
Court.

BRIEF OF DEFENDANT-APPELLANT.

Statement of the Case.

The plaintiff-appellee, Clementine Heine, s'ued
for personal injuries sustained by her on De-
cember 7, 1924, while going to her seat at the
Shubert Theatre, located at Branford Place,
Newark, N. J., which was conducted by the. de-
fendant-appellant. She had purchased a tlckot
for a seat in the second balecony. The allegation
of negligence on the part of the defendant, as
contained in paragraphs 4 and 5 of the com-
plaint (p. 3), is as follows:

‘4. That defendant conducted its said
theatre aforesaid in a negligent and unlawful
manner, in that it maintained a hidden plat-
form in its balecony leading to plaintitf’s
seat. | .

5. That as a result of defendant’s negli-
cence aforesaid, plaintiff in passing to her
seat aforesaid tripped and fell over said
hidden platform, thereby becoming uncon-
scious and suffering physical injuries to her
face, body, and hands and also suffering
mental pain and anguish and shock.”

The defendant entered a general denial to this

(p. 5). At the close of the plaintiﬂ”§ case (p.
44), defendant moved for a non-suit on the
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ground that there was no proof of negligence in
accordance with the allegation contained in the
complaint which has been set forth above, as
well as on the ground that contributory negli-
gence on the part of the plaintiff had been shown.
The Court denied this motion and granted an ex-
ception. Exception likewise was taken to the
Court’s refusal to direct a verdict in favor of
the defendant on the same grounds (pp. 70-71).
The jury returned a verdict in favor of the
plaintiff for twenty-one hundred and thirty-
three dollars.

The defendant appealed to the Supreme Court,
which affirmed the judgment of the Kssex County
Circuit Court (see p. 83 for opinion of Supreme
Court and p. 85 for Order of Affirmance).

Three grounds of appeal were set forth (p.
10). The first relates to the refusal to grant
the motion for a non-suit and will be argued as
Point I; the second relates to the refusal of the
Court to direct a verdict for the defendant and
will be argued as Point II, and the third re-
lates to the Court’s allowance of a certain ques-
tion to a witness over objection and will be
argued as Point ITI. Under Points I and II,
however, the point as to contributory negligence
of the plaintiff will be abandoned and the argu-
ment confined simply to the point that there is no
evidence of negligence in accordance with the
allegations of the complaint. Point IV will dis-
cuss the Supreme Court opinion.

3

BRIEF OF THE ARGUMENT.
POINT 1.

The Court should have granted the motion of
defendant for a non-suit on the ground that at
the close of the plaintiff’s case no proof of negli-
gence had been adduced in accordance with the
allegations of the complaint as embodied in para-
graphs 4 and 5 thereof.

The following is an analysis of the pertinent
testimony offered by the plaintiff:

Kl

HEDWIG M. BREMMER (pp. 12-23) stated
that she accompanied Mrs. Heine on the day of
the accident (p. 12); that they had seats in the
second balcony; that the second balcony was a
continuation of the first balcony, viz, on the
same floor, excepting that there was a platform
between the two, from which the first balcony
led down and the second balcony up; that they
had seats in the first row of the second balcony
(p. 13). She describes the physical condition of -
the first row as follows: They had a bar across
it with a curtain; the seats were in back of the
platform and the curtain was in front of them,
the floor of the first row seats being about three
feet from the floor of the passageway or platform,
as the witness called it, meaning the passageway
between the first and second balconies (pp. 13
and 14). She then deseribes the manner of
reaching the seat, viz, they walked along the
platform, then up to their right up several steps
and then to their right into the front row of
seats (p. 15). When they arrived at the theatre
the show had not yet started; the lights were
still on, and, as they were going to their seats,
these lights went out (p. 15, 1. 39, to p. 16,0055 )
the ushers directed them to their seat by point-
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ing to the same and saying, ‘‘First row up”’
(p. 16, 1I. 10-25). The witness describes what
she knows of the actual occurrence as follows
(p.16, Li23 o pribd sy 23 )iz

““Q What did you and Mrs. Heine do? A
Proceeded to go up.

Q Where were the other ladies? A They
were to go up to their seats; our seats were
divided.

Q Were they in ‘A’ row? A No, they
were in other rows.

Q Describe what happened then? A
Well, of course, the theatre was dark and we
started to go up the aisle, and I started to
go into my seat, and when I looked for Mrs.
Heine I didn’t see her, and there was a
gentleman and a lady seated on the aisle,
and I looked around for the rest of the folks,

and this lady said, ‘Are you looking for an
elderly lady?’ and I said—

Mr. Schneider: 1 object to any con-
versation.

A (Continuing.) —and she said she—

Q No. How far in from the aisle was
your seat, how many seats in? A I think
1t was about four seats in.

Do you know who was sitting on the
end? A A lady and gentleman was seated
on the end.

Q Mrs. Heine was next to them? A
Yes, sir.
(@ And then you? A Yes, sir.

You went in and did not see Mrs.
Heine? A No.

As a result of what that lady said,
what did you find out? A 1 went down to
see where Mrs. Heine was.

Q@ Where did you find her? A In the
rest room by the lavatory.

Q How long had you been in there before
you noticed she was not there? A Almost
immediately.’’

Under cross examination (pp. 19, 20 and 21),
she describes the physical condition more ac-

o

curately by saying that to reach the balcony, they
ascended a stairway at the top of which a pas-
sageway about five feet wide led across the
entire floor between the first balcony, which lay
below the passageway, and the second balcony,
which lay above it, along which were three
stairways leading up and down into the bal-
conies. Their particular seats were three or
four seats in to the right of the first stairway
(p. 20, 1. 35-40). She further testified (p. 22)
that a rather stout man sat in the first seat, a
lady sat next to him, and then came their seats.
The stout man arose to let them in.

CLEMENTINE HEINE, the plaintiff (pp. 28-
33), testified as follows:

A party of ladies, including herself, went to
the theatre on the night of the accident (piial
. 20-35) ; their seats were in the second balcony,
first row (p. 31, 1. 35-40). When she entered
the theatre and as she was going to her seat the
lights went out (p. 32, 1. 1-10). Mrs. Beyer, who *
had a seat alongside of hers, the rest of the
party being further in the rear, advanced into
the first row before her, she following (p. 32, 1L
20-30). A gentleman seated at the end seat arose
to permit her to step in (p. 32, 1. 30-35). A
recital of the accident verbatim is as follows
(p. 32, L 35, to p. 33, L. 10):

““Q What did he do? A He got up to
let me in.

 What did you do then? Then, what
happened? A As you know, I had to 2o
five steps up to get back to the seat, to the
row, and it was dark. You know, the per-
formance started and it was dark, and I
couldn’t see where I stepped, and there was

a hole from the step to the row and I
stepped in there and T fell.




6 | 7

Q Then, what happened to you? A I \ Q You were at the end of the seat? A
only remember I was sitting in the ladies’ I have been going there all winter and make
room and vomited. ; it a point to get on the first row aisle, de-

Q That is the next thing you remember? pending on where the seats are located.

A Yes, sir.”’ Q And in order to get inicdo t‘het ﬁilst?rox
: : from the aisle, what do you have to do!
GEORGE E DOUD, tl'le man Who-sat in the Climb up these stairs naturally.
first seat adjoining the aisle in question (p. 34, | Q Are there any additional stairs lead-
1I. 10-11), testified as follows: His description ‘P ing from the aisle into the first row, or is
of the construction of the place of the accident the first row on the level with the aisle
is as follows (p. 34, 1..12, to p. 35, 1. 21): landing up from the passageway? A If not

““Q Can you tell us how the second bal-
cony is divided from the first balcony in
the Shubert Theatre? A With an alley,
passageway, or whatever you term 1it, I
should say, four feet wide.

Q In order to get into the first or second
balcony do you have to use this passageway?
A Decidedly, depending on which way your
ticket take you.

Q Going to the first balcony, in which
direction? A Going to the left, as we did,
you would naturally go to the left for the
first balcony and to the right for the second.

Q Is the first row of the second balcony
on a level with this passageway? A 1 should
say four feet higher than the floor of
the passageway, with a brass railing and
a small portiere in front dividing the
place; that is, from the end of the second
platform flooring, this brass rail and por-
tiere I should say was around three and a
half or four feet high, something about that.

Q Is there any other material of any
kind between the brass rail and the floor? A
None other than the portiere, as I recall.

Q In order to get into the first row—Ilet
me put it this way: What space is there
between the seats and the portiere? A Very
limited space. For a man of any size it
was necessary, if he had the courtesy, to
stand up to allow a woman to pass. The
space 1s limited because I am a pretty good-
sized man and I tried to make it a point
when a lady passes me to arise and let
her in.

mistaken, there is about three or four steps
up and you strike the level of the floor of
the seats naturally going in it, as I recall
it. I noticed it time and again that way; I
haven’t been in there in a year.”’

His description of the accident is as follows
(p. 35,1, 82, to P36, 1ol oL
“Q What do you remember of the inci-
dent? A 1 simply recall, as I recall it, she
came in. The curtain was up and I simply
got up and let her pass me. I stepped down
in the step as usual and she was apast me
possibly one or two steps; I don’t know if
she didn’t touch me in any way, shape or .
manner, and as I thought had to step In
there, and the first thing I see the crash; I
wouldn’t call it a erash, a blow on the back,
only to see this lady fall headfirst down the
steps. I attributed it largely to the condi-
tion of lack of light.
Mr. Schneider: I ask that that be
stricken out.

The Court: Strike it out.
A T should not have said that, probably.
(Q This woman fell down the stairs? A
Fell down the stairs.”’

He also testified that there were no lights in
the neighborhood of the staircase at the time
(p. 36, 1. 20, to p. 37, 1. 15), and that other pa-
trons came into the same row before the plaintiff
and her companion (p. 38, 1. 20-25).
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AMELIA REHBERGER, a companion of the
plaintiff on the night of the accident, testified as
follows::

The lights went out when they reached the
passageway that divides the first and second
balconies (p. 40, 1l. 15-25). She did not see the
plaintiff fall (p. 40, 1. 37). She knew nothing
of the accident proper.

CARRIE B. BEYER, another one of the
party, testified that she did not see the accident
(p. 42, 1. 25, to p. 43, 1. 10). She described the
premises in question as follows (p. 43, 1. 31, to
p. 44, 1. 20):

“Q How do you get into ‘A’ row? A
You go down the passageway, turn to the
right and go up four or five steps.

Q@ (By Mr. Schneider.) A little louder,
please. A You go down the passageway
and turn to your right, and this happened to
be the first aisle, and then you walk up four
or five steps—I am not sure how many; I
think five.

Q (By Mr. Hannoch.) Then, what do
you do? A Turn to the left to get into the
seat. It 1s a very awkward space that way
and 1t is hard to get into that row.

Q Describe what it is that makes it hard
to get into that row. A It is hard to de-
scribe, but the flooring is cut in and this
side (indicating), if this was the first seat
your right foot would hang and it is rather
uncomfortable, and your left foot is on the
floor. Have I made that clear?

Q Are there any additional steps leading
from the aisle into the ‘A’ row? A You
walk up more steps.

Q@ You walk up another step? A It is
sort of a step; you walk up into that aisle.

Q As far as you know, how long did that
condition exist? A 1 know definitely it
was that way three weeks before the acci-
dent.’’

9

Let us now analyze this testimony, bearing in
mind the allegation of negligence in the complaint
in Paragraphs 4 and 5 that the defendant con-
ducted its theatre in a negligent and unlawful
manner by maintaining a hidden platform in its
balcony leading to plaintiff’s seat and that on ac-
count of said negligence plaintiff, in passing to
her seat, tripped and fell over the said hidden
platform, thereby injuring herself. The plain-
tiff’s version of the accident, as shown by her
testimony above, is that ‘‘There was a hole from
the step to the row and I stepped in there and
fell.”’ The only other witness as to the oc-
currence of the accident, Mr. Doud, says as set
forth above, that the plaintiff, after passing him,
as he stood up in his seat, fell down the stairs.
There is not the slightest suggestion of any
hidden platform or of the plaintiff tripping
and falling over any hidden platform. The
testimony of neither the plaintiff nor Mr. Doud
contains the slightest suggestion of this hidden
platform business or of tripping over it; in fact, -
there is nothing whatsoever from which any in-
ference could be drawn to this effect. As a mat-
ter of fact, the contrary is true for the companion
of the plaintiff preceded her apparently in safety
and said nothing of any hidden platform; like-
wise others, including Mr. Doud and his com-
panion.

Attention is called to the fact that the plain-
tiff  does mot allege megligence generally on
the part of the defendant but alleges solely as the
specific act of megligence the maintenance of a
hidden platform. Specifically there 1s no al-
legation of negligence concermng the use or
lack of wuse of lights or lighting facilities.

Moreover, the various descriptions of witnesses
as to the physical conditions at and adjoining
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the place of the accident did mot wm any way
show the existence of a hidden platform nor of
anything that would permit anm wnference that
such a platform existed. The entire case s ab-
solutely bare of any such proof. 1t would simply
appear that the plaintiff, unlike others who took
their seats in the row in question, missed her
footing and accidentally and unfortunately fell,
without negligence on the part of the defendant.

The defendant-appellant, therefore, urged, at
the close of plawmtiff’s case, that no actionable
negligence had been shown and specifically urged
that no negligence had been proven in accordance
with the allegation set forth wn the complamnt.
No offer was made by the plawntiff to amend the
pleadings. If that had been done, the defend-
ant would have had the opportumity to plead
surprise and the Court might them have caused
a juror to be withdrawn so that the pleadings
could be put wn shape and the mew issue sub-
sequently tried. The case was tried solely on
the allegation of negligence set forth in the com-
plaint. In fact, counsel for the plamtiff tried
to extend the proof and issues to the question of
lights, etc., but was barred from so doing
after wvigorous objection by opposing counsel
several times in the case. Therefore, this is not
a case where the Appellate Court should allow
an amendment and thus base the verdict and
judgment on the proper pleadings, as such a
course is followed only where the case is tried
on the broader issues and not strictly on the
allegations in the complaint and other pleadings.

11

It is therefore respectfully urged that since
there is no proof of negligence, as set forth in
the complaint, motion for a non-suit should have
been granted.

Euxcelsior Electric Co. v. William Sweet, 59
N. J. L. 441, uses wnter alia the following lan-
guage (p. 443, bot.):

‘“If, therefore, we should now introduce
this issue into the pleadings, it would not be
done in order to maintain a determination
of the question which was really in contro-
versy between the parties, but it would sup-
port a verdict that may have been rendered
upon a matter which the parties have not
fairly litigated. For such an end, the power
of amendment ought not to be exercised.’’

This case is cited with approval in Murphy v.
North Jersey Street Ry. Co., 71 N. J. L. 5.

The following language is used (p. 6, bot.):
““In the second place, it is a cardinal rule,
for the control of a trial court, that only
those questions which are within the issues.
raised by the pleadings should be submitted
to the jury, and a failure to observe this
rule is legal error.”’

Likewise the following cases:
(rilliard v. Public Service Ry. Co., 94 N. J.
L. 288;
Case v. Central R. R. Co. of N. J., 59 N. J.
Jordan v. Reed, 77 N. J L. 584;
Garibaldi v. Rubinstein, 99 N. J. L. 223;

20 Ruling Case Law, page 177, section
146, and

numerous cases cited therein, which support the
statement set forth in said section 146 to the
following effect :

““Proof permissible under pleadings
But while the courts are liberal with respect
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to variances between the allegations and the
proof in actions founded on negligence, yet
it is a settled rule that the plaintiff must
recover, if at all, upon proof establishing
the specific acts of negligence alleged in
his declaration, complaint or petition. Hav-
ing pleaded specifically the act or acts con-
stituting the defendant’s negligence, other
acts of mnegligence cannot be relied upon,
unless the declaration, complaint or petition
s amended to conform to the proof.”’

The trial judge efred in refusing to grant a
non-suit.

POINT II

The trial judge should have granted defend-
ant’s motion for a direction of a verdict on the
same grounds urged upon the non-suit.

The testimony adduced by the defendant was
as follows:

Clementime Heine, the plaintiff, was recalled
(pp. 45-47) and said that she went up five
steps on her way to her seat (p. 45, 1l. 30-35).
She reiterated her testimony as to the hole, said
her seat was three seats in from the aisle (p. 46,
1. 16). On page 47 she states that ‘‘Five steps

down where I fell I went to the floor’’
(lI. 10-11). She then gives the following sig-
nificant testimony (p. 47, 1l. 21-25):

““Q0 There is the floor right below there
to get to your seat? A Yes, sir, on account
of the poles behind—

Q@ Where you mean the hole is there the
floor is there? A Yes, sir.”’

She was necalled principally for the sake of
explaining what she meant by the word ‘‘hole.”’

FRANK L. SMITH, the manager of the the-
atre, testified (pp. 47-52) as to the physical con-
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ditions of the scene of the accident and the
vicinity thereof as follows (p. 49, 1. 1; e 601,
10

“Q Tell us the condition of the steps.
A There are four aisles leading to the rear
balcony and each aisle has steps leading to
1t; you go up the steps to your seat.

Q Take for instance row ‘A’ there, what
number would three seats in from the aisle
be? A I don’t know the exact seat number.

@ A person going into that seat, just
how would he get there? A They proceed
up three or four steps, turn to the right and
there is a railing or crossover aisle; on the
first row there is a slight elevation and she
would have to pass in that first row.

@ How would you get to the first row
fl‘(égm ‘[Il)le stepsl? A Bear off to your right.

0 you have to ste m anything?
b y p down anything?

Q Is it level there? A As each seat
ig"oes1 up they meet the level of the rows, each
eviel.

Q Would you have to step down any to
get to row ‘A’ from the steps? A No, sir..

Q Just turn and walk in? A To your
right.

@ Of what material are the steps? A
Cement.

@ Of what material is the floor? A
Cement.

Q ASV you walk into the aisle what is the
material? A The natural flooring is ce-
ment, conerete.

- Q Is there any hole there as you turn
i}om the steps to go into row ‘A’? A No,
Sir.

} 1Q? Is there anything that can be called a
101e?

Mr. Hannoch: I object to that.
Mr. Schneider: Withdraw the question.

Q Is there anythine resembline hol
there? A No, siz. - e
Q Any declivity of any kind? A No,
SIr, positively not.”’
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CLARENCE MILLER, Superintendent of
Construction, who built the theatre, testified (pp.
53-60) that he had built the theatre in 1912. He
describes the premises as follows (pp. 54, 55 and

56) :

‘““QQ The latest construction? A At the
time.

Q What is it with refierence to the pres-
ent time or to 1924? A At the time that
theatre was built theatres were first begin-
ning to be built of concrete; in fact, it was
the second theatre in Newark to be built
of concrete; before that all theatres were
built of wood; since that time theatres are
being built of concrete; in other words, that
is called a modern construction. Amnother
thing that makes it modern construction is
before that time many theatres were built
with a first and second balconies above each
other. Now they have what we call a long
single balcony, the forward part and the
rear part divided in the middle by a cross-
over which you call an aisle or passage.

Q Describe this particular first and sec-
ond balcony. A This was built according
to the building code of Newark.

Q Was it passed by the building depart-
ment? A It was passed by the building
department; yes, sir. They had a license to
open the theatre; you must have a license
to open a theatre in Newark.

Q Who gives that? A City officials.

Q Just how are the first and second bal-
conies built? A Of steel and concrete.

Q As you enter it there is a passageway
between the first and second balconies? A
Yes, sir.

Q To your right there are aisles or
stairs? A As you come over the crossover
there are four passageways up to the sec-
ond balecony and four passageways down to
the first.

Q Have you been shown this morning, at
my request, the ‘A’ row of the second bal-
cony? A I have.
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Q At the first passageway from Bran-
ford Place entrance? A The first passage-
way where you can turn to the right or left,
where you have seats on the right or left.

Q Seats on the right? A Yes, sir.

Q Have you been shown that particular
spot? A 1 have.

Q Describe to the Court and jury just
how you get to a seat three or four seats to
your right. A You go up straight five
steps, turn to your right and go up two—one
step and two risers.

Q Just what does that mean? A A step
has a tread, and if there are ten treads in a
pair of stairs then it means there are eleven
risers, because it takes one to get to the
top platform.

(QQ  Are those steps built in the usual man-
ner as theatres are constructed? A Built
generally as theatres are built.

Q As you turn to your right to go to a
seat there, three or four seats in, you have
what? A  One side step and the two risers
to go up.

Q One side step to go up? A After
you go up you have to turn to the right and .
there is one step and two risers going up.

Q Leading to the seats? A Leading to
the seats.

Q Then you take your seat? A Then
you take your seat.

Q You say that is the usual construe-
tion of theatres of that type? A That is
the usual construction of theatres built at
that time and today.

Q Ts there any hole there where you
step from the stairs to the seats? A There
1s no hole there.

Q@ Is there anything resembling a hole?
A Nothing resembling a hole I could see,
or know of. s

Q You examined that today? A I did.

Q Ts it the same as it was in 19247 A
I don’t know how it was in 1924,
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Is it the same as when you built it?
A As far as the construction it is; as far
as the lights it is not. _‘

As far as the construction it is the
same? A Insofar as the construction goes
it 1s the same.

Of course you do not know about the
light changes, do you? A No, sir.

Q As to when they were made? A No,
SiT.

As far as the construction is con-
cerned, in other words, the possibility of
holes is the same as when you built it? A
It is the same as when I built it; the con-
crete is in good condition.

Q The method of construction is the
same, isn’t it? A Absolutely.

Q In other words, from the point of
structural changes or condition, it is the
same as when you built it? A It is abso-
lutely the same today as when I built it so
far as structural conditions are concerned.

Q Did you, in your examination this
morning, walk in that aisle? A I did.

And in towards the seat? A T walked
up to the top of the steps only.

Q If you had to walk into the seat you
told us about, would there be any hole there?

Mr. Hannoch: I object.

The Court: Sustain the objection. ILet
him tell without leading him.

A The step is the same as when 1t was
built; there is no hole there.”’

VIOLA ROBINSON, an usher at the theatre,
testified that she conducted the plaintiff to her
seat, put the seat down, turned away, and then
discovered that the plaintiff had fallen (p. 62).
She did not see the accident itself. There was
no hole at the scene of the accident (p. 63, 1. 9).

CARRIE B. BEYER, called in by the plaintift
in rebuttal (p. 64), testified about lighting condi-
tions.

1

CARRIE E. BAUDENDISTEL, on rebuttal
(p. 68), testified about lights.

On motion of defendant’s counsel, the jury
was permitted to view the premises (p. 69).

At the close of the entire case no additional
proof, therefore, appeared as to the mamner in
which the plaintiff met with her accident. More-
over, there was no additional proof of any kind,
gzﬂzm* direct or circumstantial, from which an
wmference could be raised in any way whatsoever
as to the existence of a hidden platform. The
same contentions urged in the argument on the
motion for a non-suit are, therefore, here re-
iterated and urged. The specific allegation in
the complaint as to the hidden platform was un-
supported by any evidence whatsoever. Further-
more, there was no evidence at all of the plain-
Lif having tripped over a hidden platform of
any kind. |

.It may be urged that the fact that the jury
viewed the premises may change the situation.
I‘t certainly would not make any change in the
fa@ that the plaintiff did not sustain her alle-
gation as to the manner in which she met with
11.01' accident, namely, that she tripped over a
hidden platform. As to the other phase, that is,
as to whether the jury, in its view, might not
have seen the hidden platform, suffice it to say
1"hat that would be stretching the thing 1‘aﬂlo.1'
far, as the premises were deseribed fullv by
humerous witnesses and nothing of the kind n];—
peared in the testimony. The jury, therefore
H.IUST have based its verdict on something ouiiz
side the scope of the pleadings or on syrr;pathv
or some other improper reason. ;
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The trial judge, therefore, erred in refusing to
grant defendant’s motion for a direction of a
verdict.

POINT III.

The trial judge should not have allowed the
following question to be answered:

Mrs. Beyer was asked the following question on
rebuttal (p. 67, 11. 17-20):

Were there any aisle lights in the aisle
next to where Mrs. Heine was seated on the
night of the accident?”’

Counsel for defendant objected on the ground
that the question of lights was irrelevant, as the
plaintiff based the point of negligence on the
maintenance of a hidden platform. The Court
allowed the question and granted an exception.

As argued before, the specific negligence al-
leged in the complaint was the maintenance of the
hidden platform. There was no allegation as to
the lights, nor was there any general allegation
of negligence. It was, therefore, error to permit
a question of this kind unless it was for the pur-
pose of showing absence of contributory negli-
gence on the part of the plaintiff. If it was for
that purpose, defendant could have no objection
to it, especially since it has abandoned the point
relating to plaintiff’s contributory negligence.

POINT 1IV.
The Supreme Court decision is not in point.

The opinion of the Supreme Court (pp. 83-84)
cites the following two Court of Krrors cases:
Andre v. Mertens, 88 N. J. Li. 626;
Dondero v. Tenant Motion Picture Co.,
94 Nk A S
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It specifically says that the questions of non-
suit and the direction of a verdict are controlled
by these cases. In the first of these two cases,
the liability is predicated upon the absence of
lights for a stairway where the defendant had
assumed to furnish the same. The wmstant case
s entwrely different as the question of lights
does mot appear in it at all, excepting perhaps as
affecting the veracity of witnesses. The plead-
ings do not mention lights, and as shown above,
the question was entirely eliminated by the rul-
ings of the Court.

In the second of these cases, the plaintiff,
while proceeding to his seat, fell while descend-
ing steps when the place was in a darkened con-
dition. In the instant case, as set forth above,
the question of lights or of darkness played no
part.  The plaintiff alleged that the defendant
mantained a hidden platform in its balcony lead-
g to the seat and that the plaintiff tripped and
fell over said hidden platform. There is not the
slightest scrap of testimony wn the whole case
as to a hidden platform or anything of the kind.
Th.e only testimony was that of the plaintiff, who
sald that she stepped into a hole. Nowhere in
1119 case does it appear just what she meant by
this statement. A¢ any rate, there is no evidence
to substantiate the allegation of megligence in
the complaint as to the hidden platform. And
that was the basis for the motion for a nom-suit
and for a directed verdict.

NIt 1s evident, therefore, that the Supreme
Court missed the point.
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Conclusion.

Tt is, therefore, respectfully submitted that the
judgment of the New Jersey Supreme Court,
affirming the judgment of the Essex County Cir-
cuit Court, should be vacated and set aside and
that the judgment of the Essex County Circuit
Court should be vacated and set aside and a
vewmire de movo granted.

SCHNEIDER & SCHNEIDER,
Attorneys of Defendant-Appellant.

JACOB SCHNEIDER,

On the Brief.






