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1. APPEIJ,ATE DECISIOIE . JOI,LY TINKIR, INC. V. I'NION.

Jo11y Tinker, Inc.,

v.

Board of Comnlssioners
of the Clty of Unlon
City,

)

Appellant, 
] ON APPEAI,

1 CONCLUSTONS

)nm
ORDM.

Respondent. 

]
Santo Calarco, Esq., Attorney for Appellant.
Edward J. Lynch, Esq., Attorney for Respondent.

BY TTIE DIRECTOR:

The Hearer has filed the folLowing report herein:

HEARM.IS RSPORT

Thls ls an appeal fron the action of the Board of Connissioners
of the City of Unlon City (hereinafter Board) whlch, by Resolutlon
dated January 5, 1978, suspended appellant's Plenary Retail Consunp-
tion License C-126, for prenises 1905 Bergenllne Avenue' Union City'
for thirty days following a finding that, on July 2t, 197?, appel-
larrt did pendt the saLe, servlce and/or consumptlon of alcoholic
beverages in the Licensed premises durlng. prohibited hours, in vlo-
lation of the loca1 ordinance, Sectlon 8-4.1.

Appellant, ln 1ts Petltion of Appeal, contends that the actlon
of the Board was erroneous, ln that, the prenises r.tere open soleIy
as a result of an energency caused uhen a wonan patron becane llf
and aid had to be sr.unnoned. The Board ln lts Answer denles thls
contention.

Upon the flllng of the appeal, the zuspenslon inposed by_!!e
Board was stayed by-Order of the Dlrector dated January 18, 1978,
pendlng the deternlnatlon of the Dl.rector.

An appeal de novo was heard ln this Divislon, pursuant to Rul-e
6 of Stat-e-negula-tFn Ns. '15, wlth fu1l opportunliy provlded the
partles to introduce evldence and to crosa-examlne wltnesses.

At the hearlng ln this DLvLalon, Union Clty Police Offlcer
Joseph Passarettl testlfled ln behalf of the respondent Board. On
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July 21, 1977, vr}'.j.]-e on duty, he received a radlo call at 1z?5 a.m.
to iroceed to appellant's prenlses where a lto9an was reported 1Iit1g
on -the floor. Upon entry lnto the prenises, he obse:rred about fif-
teen people seat-ed at thb bar. Three of the patrons- were obserrred
drinking-. A wonan patron was lying on the floor. She stated she
felt sick, and the bfficer noted a strong odor of alcohol on her
breath. An ambulanc e r*as called to the licensed prenises.

Officer Passarettl asked the bartender rvtry peopfe were stlll-
ln the prenises. lhe bartender replled that they were waitJ.ng for
sonebodv to help the woxoan. The offlcer obseryed one of the per-
sons drinking out of a beer bottle, as well as other glasses on the
bar. TLre baitender adnitted knowledge that patrons were drlnking
ln a conversation- wlth the officer as tney awaited the arival of
the ambulance. The closing hour for llcensed premlses 1n that city
ls f:00 a.m., and when he arrlved lt was alteady 3t35.

August Vaccaro, president of the appellant corporatiog, test-
ified ii behalf of the appellant. He was not present ln.the 11c-
ensed premises on the evbnlng ln questlon, and he dld not _learn of
the lncldent until a week later. His own investigation of the in-
cldent revealed that the bartender called the police when a fenale
patron fe11 to the g?ound 1n a convulsLve state.

The sole lssue 1n the natter ls: was the presence of the fif-
teen patrons after closlng hours a vlolation of the local ordinance
under the circunstances herein?

The factual proofs are not ln controversy. Patrons were pres-
ent in the establlshnent after closlng hours, some of whon were
sti11 drinking. Appellant naintalns that their presence was per-
nlssible because they were standing around to be he1pfrr1.

The female patron felL 111 and the bartender sunnoned ald.
I?re il1 patron was belng ninlstered to by another fenale pqtron.
At this Juncture, there-was no need for the dozen or so onlookers
to have iemained 1n the prenlses. They should have been eiected by
the bartender. Hls lack of d1l1gence 1n clearlng the tavern PeIhaP-s
stemmed froro nanagenentts general lack of concern, as typlfied !y !t-"
testinony of August Vaccaro ttrat patrons Yrould be peruitted to finish
drinks after J:OO a.n.

The burden of establlshing that ttre action of the Board is erron-
eous and should be reversed reEts entirely upon appellant. Rule 6
of State Regulatlon No. 15.

The Director should not reverse unless he finds as a fact that
there lras a clear abuse or dlscretlon, or unwaranted flndings. gf-- -fact, or nistake of law by the Board. Nordco. Inc. v. State' 4, N.J.
srpei. 277Gpp. Div. 1957)
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fl1ed pur-
Regulatlon

It ls abundently clear that the appelLent has failed to est-
ab]-ish that the Boardrs actlon ls erroneous or unreasonable. To
the contrary, based upon the evldence in the natter, the Board
could have come to no other concl-ugion. Hours ordinances have been
unlformly lnterpreted to nean that if there be anyone (of the public),
..found on the licensed_qreniaes, .a vlolation occurs. Jav Beers R.rb v.

!g€@,, &r11etin 2277, Item 1.

ft is, thusr' reconmended that, the action of the Board in sus-
pending appellantrs Plenary RetaiL Consr:mptlon, C-125, for thirty
days be affimed, the Order of the Dlrector staylng the suspension
pending determination of thj.s appeal be vacated, and an order be
entered reinposing the sald suspenslon.

Concluslons and Order

No wrltten B<ceptions to the Hearerrs Report were
suant !o N.J.A.C. 1it2-17.14 (foruerly Rule 14 of State
No. 15).

Having carefuf.ly considered the entlre record hereln, lnc1ud1ng
the transcript of the testlnony, the e:drlblts and the Hearerrs Report,
f concur ln the flndlngs and recornmendation of the Hearer and adopt
t?rem as ny conclusions hereln.

Accordlngly, lt ls, on thls Sth day of Septenber, 1978,

ORDIRD that the action of the Board of Coruoissioners of the
Clty of Unlon Clty be and the same ls hereby afflt:ned, and the ap-
peaL herein be and the same 1s hereby disni.ssed; and it is further

ORDER.ED that ny Order of January 18, 1978, staylng the suspen-
slon pendlng deterninatlon of the appeal, be and the same 1s hereby
vacated; and lt ls further

ORDERXD that Plenary Retall Consr:nptlon Llcense O91O-|3-1O1-OO1
lssued by the Board of Cornnissloners of the C5.ty of Union Clty to
Jo11y Tlnker, Inc. for premises 1905 Bergenline-Avgnue, Union Clty
be and the same is heretryr suspended for thlrty (30) days conmenclng
J:OO a.n., lhesday, Septenber 19, '1978, and ternlnating 5:@ a.rn.r
thursday, October 19, 197A.

JOSNPH H. I.,ERNER,
DIRtrTOR
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2. APPSIJATE DECISIONS . J M ASSOCIATES, A NEW .]ERSEY

BIJTI,STIN 2304

@RPORATION \'. ALI;EMI'RST

JMAseociates, ANer,v
Jersey Corporation,

Appe]-lant,

Board of Conmissloners of
the Borough of Allenhurst'

Respondent.

CONCLUSIONS

AND

OR.DER,

Pappa, Manna & Krelznan, Esqs. r by John Mal:ma r Esq., Attorneys for
Aooellant.
St-out, OrHagan & Dowd, Esq., by Robert OtHagan, Esq. r Attorneys
for Respondent.

BY T}IE DIRECTOR:

Ttris appeal cane on for hearing pursuant -to the pro-
vislons of Rule 6 of State Regr:lation No. 15 (now N.J.A.C. 

^L1z2'17.6) from the actions oi the Board of Commissioners of
tfie Boroulh of Allenhurst (hereafter Borough) whichr- by
Ordlnance-adopted March 28, 1978 concernj-ng permissible.
distances betr,reen l-icensed' prenises , effectively prevented
anv favorable deternlnation- of appeilantr s application for
a blace-to-place transfer of its Plenary Retail Distribtltion
Liiense D-3, fron 72I l{rain Street to 7I4 Main Streetr Allenhurst.

At ttre outset of the hearing, it appeared that the par-
tles had developed between t*tem, -ind anong other plenary retail
distribution licensees ln the sai.d Borough, an arrangenent
for ttre successftrl resolution of the problens raised in the
appeal, which arrangenent is subJect to the approval of the
Dlrector of this Division.

F?oxo oral argunent of counsel, 1t appears that there -.
are presently three plenary retail' distribution licenses within
tJle borough.- Upon alpell-airtts application to transfer lts
license to othei prenises, the Borough consldered same as an
opportunlty to re-duce the'nunber of such licenses fron three
to tlvo.

To safeguard itsel-f frorn ninisterial deficiencies ln
the developn6nt of satisfactory arrangement for the retirement
of ttre subject 11cense, tlre appellant brought ttris appeal.
'However, at the outset of ttre hearlng, as aforesaid, the parties
presented the followlng agreenent, the adoption of which is
conditioned upon ttre approvaL of the Director of thls Division.
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IHIS AGREExt{n{T made this g! day of @}li, 1978,

BETWEEN THE BOROUGH OF AIJH{HIJRST, a mr:nicipal
corporatlon of the State of New Jersey,
havlng its prlnclpal offlce at 3'25 Corl-ies
Avenue, Allenhurst, New Jersey, hereinafter
referred to as rrAllenhurstrr ,

The Agreeroent entered lnto by the Borough and other
licensees iespecting the acquisltion and retirenent of
appellantrs P1enary Retail Dlstrlbution Lic. No. lfOt-44-O02-001'
ls as follows :

A.I{D JATCO, INC., a corporatlon of the State
of New Jersey, tradlng as The Llquor Locker,
having its place of business at 41J !'[ain
Street, Allenhurst, New Jersey, herein-
after referred to as ttJatcon,

JOHN COFF and ARLEIiIE COFF, his wife, re-
siding at 15O6 Romaine Parkway, lianamassa,
0cean Townshlp, Monmouth Cormty, New Jersey,
hereinafter referred to as the rrCoff rsrr,

STEVEN AUGUST I{AMI{ARBERC and P.A,TRICIA A.
HAMMARBERG, his wife, reslding at 4O4 7+)t
Avenue, City of Asbury Park, Monoouth Cor:nty,
New Jersey, and trading as the Allenhurst
Liquor & De1i, having lts place of buslness
at 727 Main Street, Allenhurst, New Jersey,
herelnafter referred to as the rrHammarberg I srr.

AND

AND

WIIEREAS. Jatco ls the holder of plenary
retail distribution license D-1 issued by Allenhurst
and the Coffts are the sole shareholders and officers
of Jatco, and

IIIHEREAS, Hannarberg I s are the hol-ders of
plenary retail distributlon llcense D-2 issued by
Allenhurst, and

WHEREAS, representatives of Al-lenhurst
have had discussions with Hannarberg I s and Coffrs
regardlng the Boroughr s purchase and retirenent of
pl-enary retail dlstrlbutlon J-lcense D-J now held by
J M Associates, and

IdHEREAS, Al1er*rurst through its representatlves
has advised Harnrnarberg t s and Coffrs that its ac-
quisltlon of llcense D-t is condltioned upon and
contingent upon Jatco and its principals and Hanmarberg I s
reinbursing ttre Borough for its costs in acquiring such
license, and
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V|HEREAS ' ttre agreed upon acguisition cost
of p1enary retali distribution license D-, totals
$181000.00' and

I{HEREAS, Jatco and 5-ts principals and
HarnrnarberA r s hav6 agreed to reimburs e Allenhurst
acknowledEing tJlat ttre retirement of license D-J
will incr6ase the value of the reroaining t:wo plenary
retall distributlon l-icenses issued by Allenhurst
and aclmowledging further that tJle oper-ation of
l-icense o-5 wltrrin the Borough of Allenhurst would
reduce the sales potential oi Jatco and Hammarberg I s
to a sigrr.ificent extent, and

WHEREAS, the wlthin agreenent is subject
to approval received fron the Division of Alcoholic
Beveiige Control authorlzing t*re acquisition and
retireient of plenary retail dlstrlbution license D-5;

WITNESSETH:
NOW' THEREFORET BE IT AGREED by and be-

tween the paitles for aird in consideration of the
exchange oi the nutual proroises and covenants herein
expressed, as follows:

1. All-er*rurst shal-l enter into an agree-
nent with J M Associates regarding the purchase and
retirement of p1enary retail distilbutlon llcense D-J
by Allenhurst -for a bonsideration of $18'OO0.O0.

2. Jatco and the Coffrs in their individual
capacities and Hanmarberg I s in their individual
caiacities agree to reimburst the Borough for 1ts
ac-oulsition costs in the following tnanxer: Jatco
atr<i/or Coffrs sha1l pay Aflenhurst the sum of $750.00
per year for 12 yeari.-- Hammarberg t s shall pay
itteiltrurst the sirn of $750.00 per year for 12 years.
Paynent of $1I5OO.OO per year lor 12 years will
reinburst Allenhurst for lts costs.

3. Jatco, Inc., lts successors, heirs
and assigns, and Hannarberg I s, their -successors t
helrs and a6signs, shalL be obligated 1n addition
to pay the licEns6 fee lmposed by tJle Borough-of
allEnhurst by ordinance for the lssuance of plenary
retail distribution licenses.

4. Ibe obllAation of Jatco and/or the Coffrs
and the Hanmarbergrs for the paynent of $750.OO per
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vear shall not be deened a license fee as deflned
in t*re provisions of Title 77 of th.e Revised Sta-
tutes o? the State of New Jersey, but shaLl- be
considered an acquisition cost refi:ndabfe to the
Borough of Allenliurst for the purchase of plenary
retail distributlon llcense D-J.

5. Jatco and the Coffts and the Hamnarberg I s
agree and represent tbat t*rey sha11 nake no claim
fi U:is or airy subsequent year that Allenlarst 'bv reason of its accepta:rce of the refi.nding fee
r6fered to above, has increased lts llcense fee in
an anount exceediirg that aLlowed by tbe Revised
Statutes of the State of New Jersey.

5. Jatco, Inc., and the Coffrs in their
lndividual capaclties and the Hammarberg I s- agree
that aLl renewal resolutlons adopted by Allenhlr st
sha ll state that the license is being renewed sub-
Ject to payment of ttre sum of $75O.OO by ttre licensee-

7. Jatco and the Coffrs in their indi-
vidual capacities and the Hanmarberg I s agree ttrat.
thev shall nake no clairn in t}lls or any subsequent
vea; that Allenhurst has lnposed a lien upon the
iicense by reason of adoption of such resolution.

8. Jatco, Inc., and ttre Coffts Ln their
individual capacitJ-es and ttre Hannarberg I s agree
that in any conveyance of the plenary r_etail dis-
trlbution ilcensei issued by the Borough of Al-lenhurst'
they sha1l require that t?reir purchasers adhere to
and- be bound 6y ttre provisions of ttre wittri-n agreeroent.

9. It is uderstood by each of the pri-n-
cipals of this agreement ttrat all pr-esent and subse-
ou-ent llcensees 5ha11 be liable 1n their lndividual
dnd personal capacitles rmtiL such time as the flrLl
anouirt of the pirrchase price ls refunded to ALlenhurst.

10. Jatco, Inc., and the Coffrs 1n thelr
indlvlduaf capacities and the Hammarberg. rs.and
any succeeding licensees sha1l requlre that any
peison purchaslng the plenary retall dlstrlbutlon
ilcense-s referred to above agree to and be bor:nd
by the provlslons of the with!9 agreement and exe-
cite an- agreenent rrrnning to the Borough of Al1-enhurst
1n such regard.

11. The Coffrs ln their lndlvldual- cap-
ailtLes and tlre Hammarberg I s ln theLr lndividual
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capacities agTee to execute a note prepared by the
Boiough Attoiney providing f9r pg3me1t-in each-case
ln th6 sum of $9.0Oo.oo which note shal-J- provlde
for palment each-year of $750'00 on or before the
lst ttay of Novenber, connencing, Novenber l, 1978t
and shal1 Drovide further that ln tlre event of any
default a1i of ttre unpaid portlons of ttre note
sha1l be deened innedlately due and payable and
Allenhurst shall. have t?re right to institute sult
and withho]-d i.ssuance of the-license lnvo].ved unt1l
such tiroe as the curent yearts palment ls nade.
Such note Sha 11 also provide that in the event
of default. Allenhurst shal1 be entitlecl to coLlec-
tion of re6sonable attorneyr s fees not to exceed
20 percent of the original principal anor.mt of the
lndebtedness.

(signahres)

Upon the concl-usi-on of their respective oral arguments,
counsel requested that a Hearerfs Report be walved, and that
ttre Director conclude the natter promptly wlth hls flndings.

Without intendlng to connent upon the overall legality
of the subject agreement itself, 1t appears that 1ts lnten-
tions are laudable in that the goal is a reduction of licenses
wlthln All-enhurs t. Counsel represents that the oooulation of
Allenhurst is not in excess of- one thousand two hui-rdred per-
sons. fn vlew of N.J.S.A. 3t.t-a2J4, three retail distii-
bution outlets exceed ttre stalutory population ratio of one
distributlon license for every 7500 residents.

Under the terns of the agreement, the owners of ttre re-
naining licensed prenises have agreed to reimburse the nr:ni-
clpality over a protracted period for the surn e:qlended byj-t towards the retirenent of appellant I s license.

However, lt nust be noted that despite ttre salutory pur-
pose, conslstent with the statutory intent, of the Borough to
reduce the number of outstandlng llcenses wLthln its borders,
the Legislature has outlined t}re nethod by which a nunici-
pai-ity nay acquire an alcoholic beverage license for the pur-
pose of retirenent. Ihat staturtory nandate has certain specificIlnltatlons. N.J.S.A. t+O248-2.4O provides tlrat:

Ttre governlng body of any nunlclpality ln
which the number of exS.sting alcohollc beverageretall consumption ].icenses exceeds one for
each 2rbbGfi:Etpopulation according to the
Latest- Federal census, nay by ordinance deter"mine if
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ORDERED that trhe
hereby disnissed.

appeal fll-ed herein be and the sane 1s

PAGE 9.

lt is 1n t}le publlc interest to reduce
the number of such licenses, authorize ttre
acquisition and retirement by ttre rnunicl-
paitty of licenses in excess of such lini-
tatioir by contracts with licensees and
apProPriate funds therefor.

(underscore added)

Nothing in that act refers to a p. urchase of a plenary
retail itdistributionrt license, other than a reference to
Chapter 1a7 of P.L. 1955, (t't.i.S.A. 40248-2.19) which deals
with a ilietail licensestr belng located ln a building which ls
acqui.red. by purchase or condennation by the nunicipality.
No 

-distinction is rnade in that act between retail consump-
tionrr and ttdistrlbutionrt llcenses. Hence, it can only be
concluded tJlat there exlsts a right of a rounicipality to ac-
quire for retirenent only retail rrconsumptionrr 1lcenses, save
when they are located in a tn:llding acquired Py prrrchase or
condennation by a mr:nicipaIlty. In that s1ng1e lnstance r a
rrdistributionrt license could ttren be acquired.

Additionally, it 1s noted that the purchase prlce^of^the
license as set t6itrr in the subject agreeroent is $18,000.00.
TLre statute which rel-ates to consunptlon license llroits the
nr:nicipality to $10rOO0.00 it nay pay to retlre licenses.

The objective sought ls not one that the Director of
this Divisi6n woulcl oppose. but in the absence of the specific
statutory authority th-eref6r, no defj.nltive approval from.
the DiviSion of A16oho1ic Beverage Control can be provlded.
TLre issue is one of nr:nlclpal powers and pur?oses, and not
cognizable under the Alcohol-ic Beverage Law.

Thls concluslonr as lnescapable as it nay be, does not
in any sense deprive'the parties fron- aeeki-ng Judiclal approval
or interpretation respecting the rights of the parties. Be-
causS-oi-ttreltata of approval' upon which ttre subiect.agreexoent
is conditloned, nay re-quire further action on t!9 part of 

-the parties frei'etol th6 appeal filed hereln shal1 be renanded
for 'further acti-on-without retentlon of Jurisdlction by thls
Divlsion.

AccordingJ-y, lt ls, on this 21st day of Septenbert !978,

ORDERED the appeal filed herein be and tlre sarne is hereby-
remanded to the Soiia of CornrnissLoners of the Borougir of A"Llenhurs t
for the sole purpose of resolvlng ttre issue concefnlng- t|q 

-retirenent of Pl-enary Retail Consunption Llcense D-r, hel-d by
the appellants hereiir, or to adiudicate appellantrs appli-
cation for transfer; and Lt ls further

I'OSEPIT H. 
',ERNERDIREqIOR
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3. APPELIATE DECISTONS - I.IR. JON.S PI'B, INC. V. PA.SSAIC.

Mr. Jonrs Rrb, Inc. t
t/a Giannirs Rlstorante t

Appellant'

vs.

Municipal Board of Alcoholic
Beverage Control of the CitY
of Passaic,

ResPondent.

ON APPEAL

coNctusroNs
AI{D

ORDER

Doninick Giordano, Esq., Attorney for Appe11ant.. -Randolph A. Newmair, Esq., Attorney for Respondent r Board.

BY THE DIRECTOR:

The Hearer has fLled the foll.owing report herein:

}MARER'S REPORT

ttrls is an appeal fron the action of the Murlclpal-
Board of Alcoholic- Beverage Control of the City of Passalc
(hereafter Board) which, 6n Decenber 6r_1977, suspended 

^dopellantts Plenirv Retail Consumption License, C-156' for
tiv'enty days upon a-finding !hat, on Apr_il 8' 1977' and prlor
thereto oir Delenber ]-5, 1976, the appellant violated the looaI
ordinance (f -l+.t c. & d.) regulating the hours of sal-e'

Upon the fillng of the Petition of_4pp91| the Director
of thi-s Division, bt Order of December ,O, L977,.stayed.the
effective dates 6f the suspenston pendlng the deter"nlnation
of this appeal.

Appellant contends that the action of the Board was
erroneAirs in that lts findings were against the welght of
the evLdence. The Board denies this contention averring
that lts action was proper and reasonable.

A de novo appeal was heard in this Divislon, Irursuant to
Rule 5 6? SEEe FGgulatlon No. 15r at which the partles were
per"mltted to introduce evldence and cross-exarolne wltnesses.

The Board produced the testlnony of Passalc Police De-
tectLve Chrlstopher Helser who recounted his activities
at 4275 a.m.' o;1 Apttl- 8, 1977. He was' at that tlne' a
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0n April 8, 1977 at 4:52 a.m. you failed to
have the entire licensed prenises closed during
the hours when sal-es of alcoho].j-c beveraaes
are prohibited ln vlolatlon of Section F4.f(c)
of the 1975 Revised General Ordlnances of the
Clty of Passaic.

The appllcabLe Ordlnance - 5-4.1(c) provldes as
follows:

regu.lar unlforned offlcer on radio patrol when he nade ob-
servations of the appellant t s premises. He approached the
licensed prerolses and observed through a window that there
were seveial persons at the bar drlnking. The doorway was
locked. He knocked and shortly thereafter i,\tas adnltted entry.

Withtn the prenises he observed that there were no longer
glasses on the bar and that it was clear. The owner of the
corporate stock of appellant corporation was present in the
premlses and expLalned to the officer that all- of the persons
then present were eroployees. The names of those persons
were obtalned by the offlcer and each of the nanes appeared
on the frenployebs work-sheetrt (a Division-required E-14f form
that contalns the names of all employees in each licensed
prenises_).

No evidence whatever was presentecl 1n support of the
charge relatlng to the alleged-vlolation on Decenber 15, 1976.
Hence, lnsofar as the suspenslon inposed related to that
charge, 1.e. five days, the appellant has sustained the bur-
den 5f'proof, pursuairt-to RuLe-5 of State Regulation No. 15,
and f recomrnend that flndlng of guilt to this charge be re-
versed.

John Comperatore, the owner of all of the corporate
stock of the appellant, testified for the appellant that'
he was ln the prenlses on the date related by the officer.
At that tine there were elght persons preeent, sone of rr'horn
were conpletlng the cleanLng operation and others nerely
awaiting a ttchecking of the tapesrr. He descrlbed the business
as a restaurant-tavern contained ln a very large roon in whlch
there is a fifty-stoo1 bar, clrcular in shape, surrounded by
tables. He enploys cooks, waitresses, bartenders and go-go
girls, alL of whon have sone responslblllties to be dls-
charged after closlng hours.

The speclflc charge noved by the Board at the de ry
hearlng ls as follows :
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ordj.nance. 
-The Bie Tsp le{e t4',xe , Bulletin 2109' Item 1.

Simllarly, in a natter lnvolving the presence of a large

Drlng the hours when sales of alcoholic
beverages are prohlblted, the entire licensed
prenls6s ahal-l- also be ciosed except in @, $!9.
hoteLs and restaurants.

In response to a questlon concelTrlng the subject premises
being a resiaurant, and not Just a cornei tav-ern, Detec-tive
Hels6r answered: itThere 1s i restaurant in the rear of the
bui.lding, yes . tr

The crltlcal questlon therefore becomes whether- the pr5r-
sence of the eraployees after hours 1s violative of the local
Ordinance.

As used in ordlnances of this t5rpe, rclosedr neans that
all nerobers.of the_E1p!!g must be excluded. Proof of the
charge requlres only that a menber of the publi-c was- present
ln t[e liCensed prelolses after hours r unless it may.be con-
strued that t.Le subject premlses is a !s4e fide restaurant.
p.].-la,rriirrs gar. ric. v. p"terson, BulFEi;-f958, Item 1.

The presence of off-duty police detectlves
in an estibllshxnent after hours, waiting to escort the 1-i-
censee home, was not constrrred as a vlolatlon. of a- simllar

5Lml-Larlyr an a maElel anvol-vrng Lrls Pls|'slreti (Ja cL- r.cu 5E
number of enpi6yees wlthln the Llcensed prenises-after hgrTg'
the Dlrector- treia that t,l.e appellant had successfully rebuttethe Dlrector- treia that tl.e appellant had successfully rebr:tted
the presunption, that the neie presence of- pers-ons was vio-
lative of the oidlnance. bv establishlne that tfiose personsoidlnance, by establishlng that those persons

rs of the'publ-ic, but were, in fact, employee
to thelr hones. rrHence. their (empl-oyees )

Lative o

awaiting rides to thelr
1-ic, but were, in fact, emPloYees
es. rtHence. their (emPloyees )

were not members of the
.' rtHence, ttreir (emfloyees

presenc6 in the llcensed premlses was not vlolatlve of the-ordinancert. Belra Mar Bai & Gr111, Inc. v. Neuark, Bulletln

@T.!CLUS IONS AIID ORDER

2011, Item 1.

The questlon as to whettrer or not appellantr s prenlses
can be properly described as a itbona fide restaurantrr, and
as suchl eicluited fron the prohibltion of that sectlon of
the ordinance, need not here be decided. -The pers-ons within
the establishient were all designated enployees of appellant
and not patrons or nenb6-rs of the publlcJ and, therefore
excluded fron the appllcabtl-lty of the subject ordlnance.

Accordingly, I flnd that the appellant has successfirlly
establlshed t[at ttre actlon of the Board was erroneous as to
the April- At L977 charge and recommended that an order be
entered rev6rslng the action of the Board and dlsmissing the
said charges.

No wrltten Scceptions to the Hearerts
suant !o N.J.A.C. 15t2-17.14 (fornerly Rule
No. 15).

Report
14 of

were filed pur-
State Regulation
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Having carefulLy considered
ttre transcrlpt of the testinony,
Report, f concur ln the findlngs
and ailopt them as my concluslons

Accordlngly, it is, on thl.s

ORDERED that the actlon of
Beverage Control of the City of
leversed, and the charge herein
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the entlre record herein, lncluding
the exhlbits and the Hearerrs
and recornmendation of the Hearer
herein.

8th day of Septenbe?, 1978,

the ltlunlclpal Board of A1cohollc
Passaic be and the same ls herebv
be anil the same ls herebv dismisied.

CONCLUSIONS
AND

ORDER.

JOSEPII H. I,ERNER
DIREqIOR

4. DISCIPLINARY PROCEEDIIGS . SAI,E TO A.I7'YEAR OI,D MIIOR - LICENSE SUSPENDED
FOR 15 DAYS.

In the Matter of Discipllnary
Proceedlngs agalnst

Jean Mary Peppe
t/a Peouest Liouor Store
Rbute #46
Llberty Twp.
R.D. Ocford, N.J. O7e67

Holder of Plenary Retall Dis-
trlbutlon Llcense D-1, issued by
the Townshlp Connlttee of Liberty
Township.

;;';;;';;;;.';;;';;:''''
Mart Vaaisi,-i:s{.-, oe![ty Attorney General, Appearing for
Divislon.
BY T}IE DTRECTOR:

The Hearer has filed the followlng report herein:

HEARERIS REPORT

Licensee pleads Itnot guiJ.tyil to the followlng charge:

On Decenber lt, 1975, you sold, served and
dellvered and all-owed, perzoltted and suffered
tlre sale, servlce and del-lvery of an al-cohollc
beverage, dlrectly or indirectly, to a person
under the age of elghteen (18) years , v!2.,
John S--- age L7i in vloLatlon of Rule l- of
State Regu.latlon No. 20.

John S---, now elghteen, testifled that he entered 1l-
censeefs establlshment on Decenbet I|t L976, at approxlmately
2:O0 p.n., and purchased a bottle of Leroux Blackberry Brandy.
He was seventeen at the time, and
ficatlon, proof of age or to slgn
to hls age.

was
the

not asked for identl-
prescrlbed fom attesting
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He handed the purchase to another mlnorr- Linda K---.upon
his return to the autonobile. John S--- further stated that
tfr- purcnase was nade at the request 9-f Lln$g-K---, tho provided
the burchase Drice. He dld not open the bottJ'e, nor tllas
it oiened uy Linda K--- 1n his presence.

on January 20, Lg77' !t" wes called, fron his class by

the schoolrs Vlce prriliiaf' In the.school office he was in-
troduced to ABC r""p!"i6i-c'wrro, rn the Vice Princlpalrs
o"e""tr"". questioned hln about the purchase. John S---
&iscrose,i 'ih"t transplred and slgrred a stateroent. He was
€"x"r, bv Aeent C and-the Vice Prlncipal to the Pequest Liquor
Si;re, i*nr6n ne identified as tlre store frorn which he pur-
cfr"sed the brandy. Inside, he ldentlfied Jean Mary Peppe
as the person who sold it to hin.

Llnda K---, seventeen years of qger-testifiedr in.corro-
boration of whai John S--- hail stated. She indicated that
tfr" neit day she opened the bottLe whlle a passenger 4 l,9TEirl friendi s vehlcle. Ihey consumed the najor part of the
B"""a"-."a Linda K--- becan6 111 in the vehlcle. They parked
i"-"-i"pi" narket parklng lot. The girlfriend went into the
r"r[ei-irri:.e l,haa-K--- ienained in the vehicle. Apparently
the brakes were not set properlYr and the vehlcle rolled dovm
an incttne and hit another parkbd car. fhe police investi-
Eated and discovered the alhost enpty bottle of brandy- on -theFioo". Both girls were taken to the- police statlon. Llnda
K::: was quesEloned, at l'lhich tlne she disclosed how she
cane io-po=Jsess the'al-coholic beverage. She slgneil a state-
nent in her notherrs Presence.

Linda K--- sinilarly was taken fron her class on January
20, 1977 and interviewed- by Agent C in-a sane fashion as
was Jofn S---. Both rninors were questioned separately.
Ll-nda K--- ldentlfled the subject licensee as tle liquor store
wfrere tne brandy was pruchased, but was not taken inside to
ldentlfy lllrs. PePPe.

ABC AEent C testlfled 1n support of the charges. On
January 20; 1977, he net with Detective Edward I'Ilsniewski
oi tfte"tt"ctietlst6wn Pollce Departnent, who gave hln ttre-signed
itatement and alnost enpty bottle of Leroux-Blackberry Fftt'ay'
He next proceeded to th6 high school where he net with the
schoolrs^ prlncipal-. Hls teitimony thereafter r -corrob-oratesthat of tire nln-ors. Agent C statbd that he info:med Mrs.
Peppe that the boy with hin clained to have purchased. an
at-c-ofrolic beverag-e frorn her and that he vtas not (then)

. eighteen years of age.

Jean Mary Peppe, ouner of the Pequest Llquqr- store adnitted
belnE confronted by Agent C ln the presence of John S---'
ana Seine advlsed irf Irre alleged puichase of a bottle of
t erotrx Siackberry Brandy seveial ireek-s earlier. She denied
fii.tins ieen the 6ov preiriouslv. She hanitled the particular
size 5nd brand of bllckberry brandy purchased, although she
was out of stock at the timi: of Agent Crs vlsit. She ex-
oregsed tloubt that ttre bottle was-purchased fron her store
[;;Ga ttre tax stamp, upon which ehe narks the prlce, was missing'
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Llcensee firrther nalntalned that at the hour the al.leged
purchase was nade, the store was closed. She testlfied that
she and her husband visited their daughter 1n New Hanpshlre
on Decenber Ir, Ig76r.departtng at about 9:J0 a.n. and arrlving
at the store betvreen 4:OO and 4:J0 p.n. She renembers removi.ng
the blg wooden boards whlch cover her windows, unLocking the
door and turning on the L1ghts as 1t was dusk. Her girl frlend,
Louise Spangenberg, arrived at about this tine and advised
her that a beer salesroan had been waiting for several hours
to see her.

l,lrs. Peppe produced a notarlzed statenent slgned by her
daughter, as follorrvs:

To Whom 1t May Concern:

I hereby testify that Jean 1.4. Peppe
was ln New Hampstead, New llanpshlre
visltlng me and ny farnl3.y on Decenber 1r,
L976 at 9:J0 a.n. (slsned)

Carol A. Lange
Loulse Spangenberg testified on behalf of the Licensee

that she found the store closed on three occasLons that day.
On the second vlsit, a beer salesnan was present. He stated
to her that the store had not been open al-l afternoon and he
was ngoing to walt a couple more hours. tr Mrs. Spangenberg
returned between 4:O0 and 4:f0 and stated ttrat as she arrived
l4rs. Peppe ttwas Just opening the door. rt She remained wlth
Mrs. Peppe untll she closed, and no such sa1e, as charged,
wa6 made that day.

ljlrs. Spangenberg further stated that they discussed the
Divislonrs charge, when 1t arrived, and agreed that 1t could
not have happened as the store was cl-osed until 4:OO -
4:5O p.n. it ls noted that the charge is sitent as to the
hour that the saLe ls alleged to have occurred.

In adjudlcatlng natters of t}1s kind, we are guided by
the firnly established princlple that dlscipllnary proceedirrgs
agalnst Llquor lLcensees are cLvil in nature, and not crlnlnal,
and requl.re proof by a preponderance of the bellevable evidence
only.
Control.wil Dlv. 1

In appralslng the factrral- picture presented herein, ttre
credlblllty of wlbresses rust be weighed. Testlnony, to
be bel1eved, nrst not onJ-y proceed fron the rnouttr of a cred-
lble witness, but nust be credlble ln ltsbl.f. It nust be such
as the cotnnon experlence and observatlon of nankind can approve
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as probable in ttre clrcr:mstances. - -Spamuolo v. Bonnet, 16
nl;f-i+o-fig5+); c.rro ". c"u.., 66-TfFffiilf1App-. oly.
1951): $ie defo6ai6TaffiEss nay be as reveaLing-as.hls
wordi. Reynofds v. U.S.r 98 U.S. I45, 155-7, 25 L. Ed 244,
247 {G879).

The find 1ng must be based upon a reasonable certaint-y as
to the probabillties arislng.fro'n a fair conslderation of all
;i it; -eviaence. tzA c.J.s:, E4!@., sec. 1042 (r-964). rt
is a fundanentaL piinciple thaEA6Tstl4ony need-be.!elieve-d'
trrt raitrer, the hlarer ilay credlt as much,-Sf-"E-1*!t1e, as he
r{hde ?.a'li;h'la ? Wl rrmori Fhrldence- Sec- 21OO (1940): Green-itnds re1i6u1e. 7 lrllenorL Evlde4ac, sec.-2100 (r94o);
ieai eviaence, sec. 2d1 (16ETa-T699).

that no tes
credit as m
Evldence. S
E'TA-T6ee

Applying these principles, I aro persuacted that the nore
credibi'e verEion was- preseirted'on behalf of the Division
throuEh the testirnonv- of the mlnors and the Divislon Agent.
The sEatenents of th6 ninors to ttre police nade soon after,
itlentlfying the licensed prenises as the source of grrchase,
has a ring of truth.

I find the testinonv of the llcensee to have been hesitant t
and ln general, fraught ittttr a feeling of unrellabillty. - The
notorizEd stat6ment iupplied bv her daughter was prepared on
October l, 1977, less than one- week before,the hearlng.r al-
though th6 charle was sent on Augu.st 18, 1977, and lacks cred-
ibility.

I flnd }ilrs. Spangenberg t s statenent relative to the beer
salesman to be inciedulous. F\rther r I question he" nemoryt
elght months 1ater, that Mrs. Peppe was closed until 4:00 or
4:JO p.m., on the day in questlon, absent soroe nomentous or
signfiicait oocurran6e ttriough which she could ldentify the
date.

I, therefore, flnd that the Division has established
the truth of the 6harEe bv a falr preponderance of the cred-
ible evidence. I, re6onn-end that the-Ucensee be adiudged
guilty thereof.

Llcensee has no prlor ad.iudlcated record. I further
recornmend ttrat the liiense be-suspended for fifteen days.

Conclusions and Order

No urltten Scceptions to the Hearert s Report were file<i
pursuarrt to N.J.A.C.-1522-19.6 (foruerly Rule-5 of State Reg-
irlation No. 15).
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Havi.ng carefi.rl).y consldered the entlre recor-d 
- 
hereinr . in-

cluding thE transcrlit of the testlnony, the exhlblts and the
Heareris Report, I c-oncur 1n the flndings and reconnendatlon
of the Hearer anit adopt then as ry concluslons hereln. Thus,
the license sha1l be suspended for flfteen days on the charge
herein.

Accordlngly, it ls, on thls 11th day of Septenber, 1978,

OR.DERED that Plenary Retall Distribution Llcense 2114'M-
0O5-OO1 lssued by the Townshlp Q6rnrnif,lss of Llberty Tovmshlp
to Jean Marv Peppe. t/a Pequest Llquor Store for prenLses
Route #45, Ltueity'townshtp be and the sane is hereby suspended
for fi.ite6n (rl) itays conro-enclng 1o:oo p.n., Monday, Septenber
18, 1978, and tenriiratlng 1O:OO p.n., Tlresday, October 1, '1978.

[u*rut,er*-u*4"-"
JOSEPII H. LMNER

DIRECTOR


