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NEW JERSEY SUPREME COURT.
(Referred to Circuit Court.)

Eri e Railroad Company,
Plaintiff,

VS- \On Contract.

Wanaque Lumber Company, \
Defdt. 1

APPEARANCES.

COOLLINS & CORBIN, by MR. HOBART, for the
plaintiff; W. CARRINGTON CABELL and
WILLIAM HUGHES, for the defendant.

Transcript of testimony taken at the Passaic 20
County Court House, Paterson, N. J., before Hon.
Wilbur A. Heisley and a jury on February 4, 1907.

Mr. Hobart opened for the plaintiff.

Mr. Hobart:—Let the map be marked
Exhibit P-1 subject to a stipulation as to the
scale and the date when it was made.

CHARLES P. CURTIS, sworn in behalf of 30
the plaintiff, testified as follows.

Mr. Hobart:—1 will offer in evidence a

stipulation in writing between the attorneys
of the parties.

Marked Exhibit P-2.

[Page 51, Book of Pleadings and Exhibits.]

Mr. Hobart:—I will read this now (reads to
the jury Exhibit P-2.)



2 CHARLES P. QURTIS— DIRECT

Mr. Hobart 1 will offer a certified copy of
the certificate of incorporation of the W+
aque Lumber Company, dated June 17,1902

Marked Exhibit P-3.
[Page 52, Bookof Pleadings and Exhibits.]

Direct Examination by Mr. Hobart :

Q What is your business ? A. I am the assist-
ant manager of the New York and New Jersey
Car Service Association.

Q Their offices are in New York ? A. Yes, sir.

Q How long have you been such Assistant Man-
ager ? A. I have been connected with the insti-
tution since 1891.

Q Holding different positions ? A. Yes, sir;
well, substantially the same during the entire tine,
the same duties exactly.

Q State generally what your duties were while
in the employ of the association ? A. Well, it was
the supervision of the affairs of the various roads
as applied to car service matters.

Q Will you state when the New York and New
Jersey Car Service Association was organized?
A. Well, it was not organized—it was established
as a department or bureau of various roads May
1st, 1891

Q It is not a corporation? A. No, sir; it is
merely a department, the same as a ticket depart-
ment, or freight department or auditing depart-
ment.

Q It includes a number of railroads in this vi-
cinity ? A. Yes, sir.

Q Among others the Erie Railroad? A. The
Erie and Greenwood Lake.

Q Is the agreement among the different rail-
roads comprising the association in writing.
A. Yes, sir ; it is a matter of record.



WALTER H THRIFT— DIRECT 3
Q And the rules are also in writing ? A. Yes,

SIT.

Q Have they been filed—that is, the agreement
and the rules with the Interstate Commerce Com-
mission? A. Yes, sir.

Mr. Cabell :—1 object to that particular
statement ; I would like them to connect the
Wanaque Lumber Company with the Car Ser-
vice Association before they go into that.

The Court It will be admitted.

Mr. Hobart ~ Does your Honor desire me to
prove-

rbe Court I have admitted the question.

Mr. Hobart :(— Does your Honor desire me to
prove that the lumber company or its officers
or agents had knowledge of these rules before
I offer the rules in evidence ?

Mr. Cabell The mere fact that the Car
Service Association gave the Lumber Company
notice of its rules would not have anything to
do with the railroad company.

Mr. Hobart :(—1 will withdraw this witness
for the present.

WALTER H. THRIFT, sworn in behalf of the
plaintiff, testified as follows :

Direct Examination by Mr. Hobart:

Q What position do you hold with the Wanaque
Lumber Company ? A. General manager.

Q You have been such for how long a time ?
A. About three years and six months, since the
19th of May.

Q That would take in the period in question in
this suit? A. Yes, sir.
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4 WALTER H THRIFT— DIRECT

Q When was your attention first called tothe
New York and New Jersey Car Service Association?
A. Tdon’'t remember.

Q You knew there was such an organization?
A. Yes, sir.

Q You knew that fact before the present trouble
arose? A. Yes, sir.

Q And as general manager you had charge, I
suppose, of the shipments that were consigned to
the lumber company from time totime? A. Yes,
Sir.

Mr. Cabell—Objected to as leading b
jection overruled.

Q And you are familiar with the rules, are you
not, of the association? A. No, sir.

Q Are you familiar with the rule as to the
forty-eight hours’ free time? A. I have head
about it.

Q When did you first hear about it? A. Idont
know.

Mr. Cabell:—1 object—how is the railroad
company and its affairs connected with the
Car Service Association ? I object to this lire
of questioning,.

Mr. Hobart.—We prove that the Erie was
a member and that it was adopted by the dif-
ferent railroads as their regulations.

The C o u r t He must make certain proof; if
he does not, he fails.

Mr. H o b a rt] am perfectly willing toex-
amine two witnesses at once, but I am afraid
it would embarrass the stenographer.

Q When did you first hear about it ? A. Idmt
remember. I don’t know.
Q You can state whether it was before or after



WALTER H THRIFT—DIRECT 5

the trouble arose, as I will so designate it? A.
Probably before. 5

Q As a matter of fact have you ever seen a
printed copy of the rules? A. I cannot answer
that question.

Q But during your service as manager of the
lumber company, you had occasion from time to
time to have this matter under consideration
didn't you—your attention was called toit? A.
Yes, sir.

Q You knew that the railroad claimed that it
was entitled to charge demurrage after forty-
eight hours after arrival ?

Mr. Cabell:—Objected to; objection over-
ruled.

Q You knew that claim was made—you knew
that the railroad claimed that it was entitled to
charge demurrage after forty-eight hours after
arrival ? A. Yes, sir.

Q You knew that before the first point was
raised as to car number 100824 ? A. Yes, sir.

Q And did you report that fact to the officers
of the lumber company ? A. I did not.

Q Are you able to state whether or not the offi-
«cars or any of them knew of such claim? A. I
don't know.

Q Who were the officers of the lumber com-
pany in March, 1905? A. W. C. Cabell was presi-
gtﬁilt, and was the only one that I knew as an

Ce.

i dQ Who ran the business of the compan}j\? A1

Mr. Hobart:—I wish to call Mr. Cabell, the
president of the company, now.

Mr. Cabell:—1 would rather be excused.
The C o u rtlI think the fact that this wit-

20



6 Walter h. Thrift—cross

ness says that he was the general manager
and had the control of the business of the
concern, notice to him would be better notice
than to the president, simply because hewas
such—I think it makes a prima facie case of
notice.

Mr. Hughes —Notice of what?

The Court:—Notice that the goods were
being shipped under a claim by the Erie Rail-
road Company that there would be a charge
made for demurrage after forty-eight hours;
that is what Mr. Thrift said.

Mr. Cabell:—There is just one question I
would like to ask the witness by way of aoss-
examination, as I think the point is not dear.

Cross Examination by Mr. Cabell:

Q A claim of forty-eight hours after what? A
After the cars were placed in a position, to unload

Q Where was the position, as you understood it,
tounload? A. Why, at Wanaque; shall I point it
out on the map ?

Q. Yes.

(Witness steps down to the map.)

A. Anywhere along here from the upper part of
the shed, along towards the paper mill.

Q By shed you mean the lumber shed? A
Yes, sir.

Q Before this controversy had you notice that
they would charge demurrage for cars placed wp

at Midvale ? A. No, sir.

Q For cars placed in the neighborhood of the
station known as Wanaque-Midvale ? A. Northo
the station there was a mud hill some three years

ago.



WALTER H THRIFT—RE-DIRECT—RE-CROSS 7

Re-Direct Examination by Mr. Hobart:

Q You don't know of your own knowledge as to
demuurage charges as to any one else, do you ?
A No, sir.

Q Now, it is a fact that you yourself have paid
car service before this trouble arose with this first
car? A. Yes, sir.

Q How many times ? A. What number ?

Q Several times? A. Yes, sir.

Q And it was under a claim by the railroad that
itwas entitled to collect it? A. Yes, sir; and I
sent some claims in that they agreed to send back,
but they never took any notice of them.

Q Youdid pay it ? A. Yes, sir.

Q And you knew what the claim was? A. Yes,
ST

Re-Cross Examination by Mr. Cabell:

Q When you said you sent some claims in that
they promised to send back, what did you mean ?

Mr. Hobart.—Objected to.

Q You mean they promised to send you money
that they were paying the car service back ? A.
Yes, sir.

Q (By Mr. Hughes) Why did you pay those
car service charges to the railroad, Mr. Thrift.—of
your own free will or— A. I told them that it was
not exactly the thing to pay those bills, but the
agent told me it would probably be returned ; they
would send it in to the association and they would
probably return it, or part of it; I sent it in and
I never heard of it at all—no notice of it was taken
whatever.

Q Could you have gotten your stuff if you had
not paid those charges in advance— A. We had
the stuff; I believe.

30
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CHARLES P. CURTIS—DIRECT
MR. CHARLES P. CURTIS recalled.

Direct Examination continued by Mr. Hobart:

Q You testified that the agreement and rules
with respect to the New York and New Jersey Car
Service Association was printed—have you a
printed copy of the rules? A. Yes, sir.

Q Please produce it. (Witness does so.) When
were the rules and agreement that you have pro-
duced in force? A. Since May 1, 1891.

Q And up to the present time? A. Yes, sir.

Q. 1891? A. Yes, sir.

Q This copy which you have produced also is
the memorandum of agreement between the roads?
A. Yes, sir.

Q And following that is the rules identically,
that Mr. Cabell—the copy which Mr. Cabell has?
A. Yes, sir; of which several copies, I think, have
been delivered to Mr. Thrift—

Q The Mr. Cabell that you refer to is the gen-
tleman that has been mentioned as president of
the lumber company ? A. Yes, sir.

Mr. Cabelll object to his statement
about a copy of the rules.

The Court:—You should object when the
question is asked.

Mr. C a b elll have objected from the aut-
Set to any evidence about those rules, until he
shows us they are competent.

The Court:—He is undertaking now to
prove the existence of such books, and I sup-
pose ultimately he will offer it in evidence;
then your objection, I think, will have to be
considered ; I think the examination so far is
proper.

Mr. Hobart:—1I offer the rules.



WALTER C CABELL---- DIRECT 9

Mr. Cabell:—You say the Erie Railroad
Company adopted the car service rules ?

Mr. Hobart:—Yes.

Mr. Cabell:—l object to the offer; I fail to
see the foundation for introducing the rules.

The Court:—l don’t see that the rules were
ever brought to Mr. Thrift’s attention; he
said he was aware of the fact that the railroad
company asserted the right to exact compen-
sation in the way of demurrage after forty-
ei“ht hours—after the car had been forty-
eight hours at its destination, but that was all
he was asked ; he was not asked as to the rate
of demurrage, or as to any rules, but simply
that they asserted it, and that he had paid
such claims, but there is no proof at all that
the rule itself, or any printed rule was ever
brought to his attention.

Mr. Hobart:—Well, I insist on calling Mr.
Cabell; he is under my subpoena.

(Witness withdrawn for the present.)

MR WALTER C. CABELL, sworn in behalf of
the plaintiff, testified as follows.

Direct Examination by Mr. Hobart:

Mr. Hobart.—1If you will admit what is the
fact, that either you or Mr. Thrift had a copy
of those rules, that covers the whole thing, and
you will save a lot of time.

Q You are president of the Wanaque Lumber
Company ? A. Yes, sir.

Q And have been since when ? A. Since its or-
ganization, I think.

20

30
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10 WALTER C CABELL— DIRECT

Q Did you ever hear of “car service”? A
Yes, sir.

Q You have heard of an association calling it-
self, “ The New York and New Jersey Car Service
Association” ? A. Yes, sir.

Q And you have heard of what purported toke
rules of such association ? A. I have heard of it;
yes, Sir.

Q Have you ever seen the rules, or what pur-
ports to be the rules? A. I have seen what pur-
port to be the rules. I don’t know, of comse
whether they are or not; I will say, however, that
prior to this controversy 1 was not at all familiar
with the rules of the Car Service Association.

Q When did you first see them? A. 1 coud
not tell you.

Q. It was shortly after the controversy over the
first car began? A. Yes, sir; sometime during
the summer or fall of 1905, I became familiar with
the Car Service rules—

Q And, I think, as a matter of fact— A. With
what purported to be Car Service storage.

Q. And, I think, as a matter of fact some oneof
the railroad officers or the association officers pre-
sented you with a copy—isn’t that so? A. Ithink
one of the Car Service Association presented ne
with what he said was a copy of the Car Service
rules.

Q. Have you got that ? A. No, sir; I have not;
I don’t know anything about it, but I presume—

Q. You have a copynow? A. Yes, sir; I hawea
copy now of what purport on their face, tobe rules
of the Car Service Association.

Q Have you ever read that over to see if they
were the same rules— A. No, sir; I never red
them over until after this controversy—

Q As a matter of fact, you knew, didn't you
that the railroad claim the right to collect car
service after forty-eight hours, free time, o



WALTER C CABELL—CROSS 11

called? A. Ilearned that the Car Service Associa-
tion claimed the right to collect certain charges
after the expiration of time.

Q But you knew it was the agent of the rail-
road company who said it was his duty to collect
them? A. Not prior to that controversy—after
the controversy, yes.

Q And shortly after? A. Yes, sir; quite
shortly after that.

Q And you knew, didn’t you, that the rate that
the railroad claimed was one dollar per day ? A.
I did not know that the rate that the railroad
daimed. I knew that the Car Service Association
claimed one dollar a day under certain circum-
stances.

Q Now, the fact is, Mr. Cabell, that after this
controversy arose, and very soon after, you did
make yourself familiar with the rules, isn’t that
so? A. With what I understood to be the rules-—
with what purport on the face to be the rules of
the Car Service Association.

Q And your attention was called to that, if I un-
derstand you correctly, as soon as the difficulty
arose as to this first car—1I think the number was
100824? A. No, sir; it was later than that; I
don't remember how much later, but it was after
the controversy was well under way.

Q Doyou know whether your manager had a
copy of these rules? A. I do not.

Cross Examination by Mr. Hughes:

Q Did you ever have any knowledge of any car
service or Frie Railroad rules that allowed charges
to be made taking delivery at any of these places
as delivered— A. No, sir; but I will have to
qualify that; I have never heard of such a rule,
but after this controversy arose I heard that they
did insist on such a payment—I learned that after

10

20
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12 WALTER C CABELL—RE-DIRECT

this controversy arose, and that is just what they
were insisting on then.

Q (By the Court) Did this controversy arise be-
fore or after the last car was received ? A. The
controversy arose—I am just trying to place it-
but it isin May, I think, 1905—the controversy
arose over the first car—now, that note, that did
not relate to any right to charge demurrage as
far as I know, up at the Midvale station, so Iwill
say that I never heard they made such a claim un-
til after the bulk of the cars were in, and there
was a fight over them, or quarrel over them ; then
was the first intimation that I had that they were
claiming—

Re-Direct Examination by Mr. Hobart:

Q Isn't it a fact that prior to the controversy as
to the first car, a claim had been made by the rail-
road or its agents on the lumber company for pay-
ment of car service? A. About how far prior ?

Q Any time prior—since the company’s organi-
zation in 1902? A. About two years before this,
when I first obtained any knowledge of the affairs
of the Wanaque Lumber Company ; I was a mere
figurehead up to that time; there was a dispute
with the Car Service Association, as to the pro-
priety of certain charges. The merits of those
charges were never gone into. They were simply
taken up and abandoned.

Q Your attention at that time was called to the
fact, wasn’t it, that the rate claimed was one dollar
aday? A. Yes, sir.

Q And wasn’t your attention also called at that
time to the fact that as to free time it was claimed
by the Car Service Association, that free time ex-
pired forty-eight hours after the car arrived, and
notice was sent ? A. I won’t say that exactly, be-
cause I did not go into the details there, but under
certain circumstances that a dollar a day would be



WALTER H THRIFT—DIRECT 13

charged for cars after they were placed down on
the siding by the lumber shed; that is the only
thing that was brought to my attention, and they
abandoned that.

Q And after the lapse of a certain time such a
charge would be made ? A. Yes, sir.

Q And the time was forty-eight hours? A.
Forty-eight, if my memory serves me as to what
was gone over at that time, after they were placed
for unloading at that point.

Q And the lumber company refused to recog-
nize the validity of such charges, isn’t that so?
A. The lumber company disputed the question in
various Ways.

Q well, they refused to pay ? A. They refused
topay those particular charges.

Q Afterwards they paid some other charges ?
A. Well, Mr. Thrift probably knows about that;
at one time after that they did pay a bill that I
know of myself, but what it covered I don’t know.

Q we need not go into that. And after that
bill was paid there were some other charges which
accrued, which the lumber company refused to
pay? A. After the controversy arose I knew you
v(\)zf;e charging, but before then I had no knowledge

it. '

Q You don't know what they were paying?
A No, sir.

MR THRIFT recalled.

Direct Examination by Mr. Hobart continued:

Q Have you ever seen these printed copies of
the rules ? A. Last Saturday was the first.

Q Wasn't a copygiven to you some time ago?
A No, sir. I have no recollection of it whatever.

(%\bAbQut two and a half or three years ago ?
A No, sir.

10

20

30



14 WALTER H THRIFT—DIRECT

Q Now, as to the rate that the railroad claim it
was entitled to collect—you knew what that
rate was? A. I understood it to be a dollar.

Mr. Ho b artl will now offer the copy of

the rules which has been produced by Mr. G-
tis.

The C o u rtHow do you say that is compe-
tent in view of the fact that neither of the
gentlemen admit the receipt of any personal
knowledge of the contents ? 1 say this before
you argue the matter; my opinion is this:
The railroad company has the right to impose
and to adopt such reasonable regulations-
such regulations as may be reasonable, but it
may adopt all sorts of regulations, and if they
are not reasonable they are not binding; that
is the rule as I understand the law, but that
no rule can be obligatory unless it is brought
to his knowledge, and otherwise they have the
right to adopt a course of conduct which is de-
nied to every other business corporation—if
this association or the directors of a railroad
company is at liberty to adopt rules and lay
them away in a desk, and the public never see
the rules, and then after a length of time, to
assert these rules, to try to bind a person
by things which they had never seen or had
never had brought to their knowledge, it
seems to me would be unjust. Now, in this
case, the gentlemen admit that at some time
they knew there was a charge to be made for
demurrage after forty-eight hours, and they
understood it was to be a dollar a day; it
seems to me if they received goods under such
understanding, that that was a reasonable
regulation of traffic, why, they would have to
pay the demurrage, independent of the pro-
duction of any printed rule; but I dont see



WALTER H THRIFT—DIRECT 15

why they should be bound by the adoption of
a printed rule ;why, a law of this state has to
be published ; an act of parliament has to be
published; j/ou cannot adopt these things in
private, and the public have no way of know-
ing them ; and it seems to me these rules are
not evidential; they have not been brought
home to the knowledge of the defendant; if
there is any other aspect of looking at the
matter, I should be very glad to hear about it.

Mr. H o b artln the first place I take issue
with your Honor on the point that there is any
necessicy of giving any such notice to the con-
signee, if the rules are reasonable, the con-
signee is bound by them ;every corporation is
given the same power; it must have that power
and it isnot essential to bring home direct,
personal knowledge to the consignee of what
the particular rule may be, provided, and that
isaquestion for the court, and possibly in
some cases for the jury, provided such rule be
reasonable. That is the first suggestion that
I would like to have your Honor consider.

The Court:—I don’t understand that the
adoption of any written formula gives it any
efficacy; I don’t see howthe publication adds
any efficacy unless it is actually brought home
to the knowledge of the consignee; I think you
must be right in your assertion that they have
the right to exercise any reasonable practice,
but not to declare it in the shape of any printed
language, unless they bring that printed
language home to the consignee.

Mr. Hobart.—Further, the printed rule is
substantially the same as the practice of which

gg&se gentlemen did admit they had knowl-
e.

20
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Then the third answer I make is, that the
law of this state says, that they can do this
very thing— See laws of 1903, section 47 of gen-
eral railroad act, which provides in substance
(reading).

The Court — Is the charge a full day fora
fraction of a day ?

Mr. Cabell:— There are a great many pro-
visions in those rules ; they are quite numer-
ous.

The Court:—1 sustain the objection ; the
offer is overruled.

Mr. Hobart:— I understand that the ruling
is simply as to the effect that the printed rules
are not to be admitted at this time ?

The Court:—Not at this time, because they
have not been brought home to the knowl-
edge of the defendant; there is nothing in
the case at all to show him when the precise
hour of the beginning of the demurrage—

Mr. H o b artWe ask for an exception.

Exception allowed. Let it be sealed, and it
is sealed accordingly.

Wilbur A. Heisley.
/. [seal]

MR. CURTIS resumes the witness stand.

Direct Examindtion By Mr. Hobart:

Q Itisin evidence that there was a claim on

the part of the railroad to the effect that it was
entitled to collect a dollar a day after the expira-
tion of forty-eight hours, either after arrival, or
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after notice; I am not sure which, the evidence
says on that point—

Mr. Cabell:—1 object to the question.
Mr. Hobart:—I have not finished it yet.

Q (Continued) And that the lumber company
before this controversy arose had knowledge of
that practice ; I now want to ask you whether or
not you have estimated the earning power of a
freight car per day on an average, throughout the
United States, and if you have, what is your esti-
mate, and how was it arrived at ?

Mr. Cabell :—Objected to ; in the first place
I object because it supposes a case different
from that in evidence ; the evidence speaks of
charging demurrage forty-eight hours after a
car was placed by the lumber yard shed—
fﬁ—eight hours' after placing at the lumber
g *

Mr. Hobart : -1 don’t care anything about
the time—it has reference to the earning ca-
pacity of freight cars.

Mr. CabellThe question of earning ca-
pacity is not in issue—earning capacity is a
question—

The Court:—I think it is—I think if they
can show the earning capacity of the cars it
does enter into the reasonableness or unrea-

sonableness of being kept out of the use of
the car.

Mr. Cabell:—The earning capacity depends
upon the employment of locomotives, of brake-
men, of engineers and firemen, and all the men
who are called upon to operate a railroad.

The Court.—The question should be re-
eled.

10
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Mr. Hobart:—That question is withdrawn
and this question is substituted :

Q Have you made an estimate of the eaming
capacity of the freight car on the average through
out the United States, as to its earning capacity
per day ? A. Yes, sir.

Cross Examination by Mr. Cabell:

Q How did you make your estimate?—on the
time the car was actually in service or the time
the car is in existence ? A. No, you could not
get ajust average of the earning of a car on a
basis of that kind, for the reason—

Q How did you estimate it—did you estimate it
on the time the car was actually in service, or did
you take into calculation the time the car was
delayed for loading and unloading and to the rail-
roads’ own delays on the sidings? A. Covering
the whole period—if I may be permitted I will tell
you how I arrived at it.

The Court:—The charge is one dollar a
day—now, suppose, Mr. Cabell, that you are
liable for demurrage, do you seriously contend
the car was not worth a dollar a day ?

_ Mr. Cabell—Yes, sir. I think it was worth
just about twenty cents—the basis of damage

when railroads delay goods in transit has time
and again been adjudicated upon and has been
settled to be six per cent, of the value of the
goods unreasonably delayed—I mean at the
rate of six per cent, per annum ;now, if acaris
unreasonably delayed, why, this six per cent,
per annum would be a fair basis of compensa-
tion ; it is exactly like the compensation
awarded to the consumer ; it is SiX per cent, o
the actual value of the car at the time—1I con-
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tend that—though it is not essential for our
case.

A Ttook data for the year 1905, the time that
this difficulty occurred, from the report of the
United States Commission. I arrived at the total
freight revenue of all the roads, covering 214,477
miles; I divided that by the total number of cars,
rrulhphed by 365 days in the year ; that gave the
earnings per day, but that is not a fair estimate ;
it is not the value of the car, nor is it the worth of
the car, for the reason that that contemplates all
the wider cars, all the shop cars, and all cars that
are being detained by shippers.

Mr. Cabell:—Objected to.

A (Continued) It is too low under those trying
conditions of detention, unreasonable.
Q Your estimate is really too low? A. Very
much too low.
Q (By Mr. Cabell) Does your estimate take
gt;()b consideration the cost of operating the rail-
D)

Mr. Cabell:—The distinction I make is this
—a car on a siding is under no expense of op-
eration—a car on the road is, and subject to
wear and tear ; now, a statement, your Honor,
of the earning capacity of a car when men are
employed upon it, and locomotives pulling it,
and tracks being worn out, is quite a different
thing from the value of a car when it is laid
on a siding ; we don’t know that they have any
use for it ; nobody is put to any expense with
reference to it (continuing argument).

Q (By the Court) Would it be a fair way, in
your estimation, in order to determine the earning
capacity of a car to take the gross tonnage of all
the cars in the United States, and divide that by
the number of tons to find out what each ton was
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worth, each ton’s carrying capacity of the car was
worth ? A. No, sir ; it would not; for this reason,
that conditions, assuming conditions were the
same, you might do it, but the conditions vary;
you could show the cost per ton per mile, but you
could not show the actual worth or value of a car.

Q (By the Court) Isn't it a fact that soe
tonnage—the freight on some tonnage is mxh
higher than freight on other tonnage? A Yes
Sir.

Q. Isnt it also a fact that a long haul tonnage
is cheaper than a short haul, except perhaps in the
case of coal ? A. Sometimes.

Q Doesn’t it depend on the strength of the car,
the size of the body and the uses to which it
is adapted ? A. And the conditions it encounters.

Q Then it would depend on how many days it
loses by being sidetracked or not unloaded or
something of that kind? A. Yes, sir.

Q Doesn’t it depend on the general prosperity
or the trade conditions, etc. ? A. Indirectly, yes,
sir; but to arrive at the actual value of the car
under all conditions would be a very difficult thing,

Q (Further Direct) Your estimate is really
much lower than the actual earning power? A
My estimate shows just what the car was able to
earn under very adverse circumstances which
could be very clearly shown ; under very favorable
circumstances presumably fifty per cent, of the cars
of the country would be all that would be neces-
sary to transport the freight, but under the con-
ditions that prevailed during that year, they were
able to earn, show an earning per car, per day, 5
days a year, of so much money.

Cross Examination:

Q [By Mr. Hughes) All you have done then
is to take the Interstate Commerce book and ma e
some calculations from the statistics they have
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printed there ? A. Any one can get them ; that is
conpiled from the reports that are furnished the
United States Commerce Commission of the
various railroads.

Q That is a mere matter of calculation? A.
Yes, sir; anybody that can do simple addition and
division and subtraction can arrive at that, and the
data is free to most any one.

Q You made no investigations or calculations
with respect to this particular car, I presume—
this particular car? A. No, sir; that car was one
of the millions of cars of the country.

Q No effort ever was made to trace it in its
journeyings to and fro ? A. No, sir ; that is done
by the railroads themselves.

Q And it could be brought here, if necessary,
couldn't it? A. I presume it could be.

Q And it could be shown actually what that car
didearn? A. I cannot say.

Q The companies do have car tracers in their
employ? A. Yes, sir ; but they would be ignorant
of the earning of the car.

Q But there would not be any difficulty in tak-
ing any car owned by any railroad, and by refer-
ring to the records of the company, the car search-
ersrecord, of demonstrating where it had gone,
and where it had come from during the whole
Enod of its existence ? A. I presume that would

te possible.

Q And there is a great diversity as to the char-
acter of the cars—the speciﬁcations according to
which they are built, the carrying capacity and
size, etc? A. Yes, sir.

Q A great diversity ? A. Yes, sir.

(¥ And one car might be fitted like a refrigera-
torcar? A. Yes, sir.

Q I presume you included all those cars, and

ey were all included in the statistics to which
yourefer? A. The total number of cars; yes, sir.

2q
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Mr. Hughes:—WEe insist on our objection.

Q {By the Court ) How long have you been d»
serving the use of cars, the class of cars that were
used in this case? A. I have been connected with
cars for thirty years.

Q Do you know the kind of cars that they wed
in this case? A. Yes, sir.

Q You have been familiar with their use for
thirty years ? A. Yes, sir.

Q. And with the charges for the use of cars?
A. Yes, sir.

Q Freight rates, etc? A. Yes, sir.

Q. Do railroads ever hire cars to other roads ?
A. Certainly.

Q By the day? A. Yes, sir.

Q Are you familiar, were you familiar with the
prices charged for such cars during the period in
controversy? A. Yes, sir.

The Court:—I think he iS-competent to
give an estimate of what these cars were
worth a day.

Mr. Hughes:—1I would like to examine him
on the point as to this particular car to see if
he knows what kind of a car it was.

Mr. CabellHe was asked, not as to his
competency, but the question that Mr. Hobart
desired to ask him, was, what was this esti-
mate—what was the sum that he figured
these cars are worth, based upon five or six
impossible contingencies, almost impossible to
figure, almost impossible for any court to con-
sider.

The Court :—Some cases are not capable of
mathematical demonstration. I think he is
qualified to give an estimate of the value o
these cars from the answers he gave tot e

questions of the Court.
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Mr. Hobart:—In the courts of Illinois there
is a leading case, Shoemaker vs. Chicago and
Northwestern, in which for the purpose of
showing whether or not the charge of $1 a day
was reasonable, the testimony was offered as to
the earning capacity of cars. (Continuing
argument.)

The C o u rtl have a very profound convic-
tion as to whether a dollar a day is sufficient
for a car; I think this man is competent to
answer the question, and the evidential effect
of his evidence must be considered by the
jury, but I don’t see the use in taking up all
morning discussing this matter.

Mr. CabellWe ask for an exception :
Exception allowed.

Further Direct: 20

Q (By Mr. Hobart) What was, in the year 1905,
the average earning capacity per day of freight
cas? A. $2.34—365 days a year.

Q Will you state whether or not there are
other so-called car service associations in the
United States, besides the one that has been re-
ferred to here as The New York and New Jersey
Car Service Association ?

Ze\/[& Cabell:—Objected to. Objection over- 30

Exception allowed.

A Yes, sir; there is.

Q How doyou know of that fact? A. Because
of our intercourse with them and the published
data on filewith us, and through the country there
are thirty-nine—all the tracks of the country are
practically covered by car service associations.

New Jersey Stste Ufcss?
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Q Similar to the New York and New Jersey?
A. Almost identical.

Q What is the rate per day that is charged by
the rules of these other car service assocdations
through the country for the detention of freight
cars?

Mr. Cabell:—Objected to as inmmterial.
Objection overruled. Exception allowed.

Mr. Cabell:—They pay each other at a fixed
rate; they ought to develop that.

Before this witness answers any nore ques-
tions as to the price, I wish to go into the ques-
tion of whether or not the Erie Railroad com
pany does not stand as much on the transpor-
tation of freight as it receives, or nearly &
much—if it does have the expense of carrying
freight and so great as to absorb the eaming
of the car in transit with goods—a caron the
siding should surely not be awarded as mxh
for its standing still without any expense ypm
it as a car that was actually upon the road; you
must figure the expense of operation.

Mr. Hughes A charge made by other car
service associations cannot by any possible
stretch of imagination be a basis of the tar
nage or a basis of what this particular Car Sa-
vice Association ought to charge or go to the
reasonableness of the charge in any way, be-
cause this Car Service Association, like ay
other, is a law unto itself ; it does not bargain
with the consignee ; there is no competition
between the consignees of the Car Service As-
sociation ; in the case of a carpenter or ay
workman, he is bound to accept the prevail-
ing rate of wages, but there is no chance for a
consignee to make a bargain with the Car Sa-
vice Association ; the Car Service Assodation
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says to him “ forty-eight hours after we have
put this here, your charges will be so much, and
they must be paid before they are deter-
rr]inai.” . l. 1 o "

The Court:—If the charge is unreasonable
they certainly cannot make you pay an un-
reasonable charge ; their right to charge it de-
pends upon the statutes, with the proviso that
the charge must be a reasonable one; now,
the railroad itself cannot be the judge of that
absolutely, nor can the consignee ; it is a fact
to be determined, when disputed, by a jury.

Mr. Cabell:—l1 wish to advance this thought
—the railroad company is by its own state-
ment a member of an association to fix the
prices; now, it is unlawful for railroads to
combine to fix the prices of any service as a
commmon carrier, and I think it is incompe-
tent in this Court, against this defendant, to
prove that that association with the assist-
ance of these railroads is violating the law
and ought to be in jail.

Mr. Hobart .—That question has been raised
and passed upon repeatedly, and the ruling
has always been the other way.

The Court:—Let him answer the question.

Q (Question read.) A. Itis never less than one
dollar—nowhere in the country.

Q In some cases is it more ? A. Yes, sir; in
ae or two instances on the Pacific coast—under
certain conditions.

Q But through this section of the country, in
the middle west and the south it is always a dollar
aday? A. Yes, sir.

Q WIll you state generally what is the purpose
o this charge of one dollar per day after the ex-
piration of a certain amount of free time—

30
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Mr. Cabell !—Objected to.

The Court:—1 don’t see how it is competent
unless it bears upon the reasonableness of the
charge.

Mr. Hobart:—That is the purpose of the
question—a mere arbitrary charge would per-
haps be held unreasonable.

The C o u rtThe question will be admitted
Mr. C abellWe ask for an exception.
Exception allowed.

A. The object of the charge is to primarily
prevent an unreasonable detention of the car
and in the case of an unreasonable detention
to impose a charge, a nominal charge that won't
be too severe, upon the shipping public, but will
act as a restrainer from a further detention after
forty-eight hours, but you understand, whenwe
say forty-eight hours, it is never forty-eight hous,
the minimum time of any car must be—

Mr. Hobart:—Never mind that.

Recess till 2 o’clock.

MR. CHARLES P. CURTIS resumes the witness
stand.

Mr. Hobart—1 offer the Car Service Asso-
ciation rules for identification.

Marked Exhibit A for identification.

Cross Examination by Mr. Cabell:

Q This estimate of the earning capacity wes
made on gross earnings ? A. Yes, sir.

Q There is a difference in the expense in cax
nection with a car in service on the track in trars-
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portation, and that of a car on a siding ? A. That
is possible, but it is all classed under the term
“Transportation ~ you will recall.

Q But there is such a difference in the actual
‘expense of ihe railroads in connection ? A. There
would necessarily be the difference of hauling the
car and keeping the car idle, but there would be
modifference in the expense to the road as far as
the cost to the owner of the car, providing it was
a foreign car.

Q Do they pay the owner of the foreign cars
something? A. Certainly, and that, too, counts
from the day the car is delivered until it is re-
tumed, including Sundays and holidays—abso-
lutely no free time—but that is not pertinent to
your question.

Q How much is it that you pay the foreign
roads for a car? A. Fifty cents a day.

Q What was it in 1905? A. It was twenty
cents aday for the first thirty days and eighty
cents additional thereafter.

Q Twenty cents a day for the first thirty days
and eighty cents additional thereafter? A. Yes,
sir; and you can count either eighty cents addi-
tional or $1 thereafter—that is the mere hire for
the vehicle.

Q You are under whom as assistant manager?
A F. E Morse is the manager.

. Q These cars vary in size, don’t they? A. Yes,

SIr.

sag They vary in value, don’t they ? A. Neces-
y.

Q And they vary in earning capacity ? A. As-
suming that the same commodity, that the com-
nmodity was the same in both cars, a sixty ton car
necessarily would earn more than a thirty ton car.

Q And an open car is usually worth less than a
dosed car? A. It costs less to construct.

( Does it usually earn more or less? A. Ac-

10
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cording to the freight that is carried onit; it de-
pends very considerably on the freight that is car-
ried.

Q They deteriorate in value with use? A
Some.

Q. You have some cars that are in actual use that
are not worth more than two hundred dollars now?
A. T hardly think that; I hardly think so; you
would get a very poor car for that.

Q You have gondolas—open cars? A The
trucks alone would cost nearly that.

Q Some of the wrecks that you run? Some of
the cars with flat wheels? A. The flat wheels are
only run until they are detected.

Q Some of the cars in that condition that you
have not yet detected, what are they worth—are
not some of them worth as little as $eoo?
A. That would depend on how flat the flat whedl
""Q. Are you not operating some that are mot
worth over $200? A. I don’t think they are, be-
cause I don’t conceive how it could be kept in use

Q You are frequently called on to adjust car
service differences, are you not? A. Constantly;
that is my peculiar mission.

Q Don’t you frequently refund a car service
charge already paid? A. If the circumstances
permit— always.

Q Sometimes you tell a man to pay it to you
and you will give it back to him, don’t you? A
No, sir.

Q Oh, yes, you do—don’t you sometimes tell a
man in effect that you will see he gets it backafter
he has paid it toyou? A. Itis an invariable prac-
tice to decide no claims until we investigate them

Q Then you always insist on payment first and
investigation afterwards? A. That is on the hy-
pothesis that the charge is correct, and even then
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we will make a refund under certains conditions—
weather conditions for instance.

Q Don't you frequently, after hearing a man's
side of the story, tell him to pay it in and probably
that he will get it back, but that he must pay it in
first? A. We don't put it in that way ; we will
tell the man that he must pay the just bill.

Q To pay the bill— A. We say “If you have
any reasonable ground upon which you think you
can file a claim for refund, we will gladly investi-
gate impartially, and if the circumstances justify
we will be very much pleased to make you a refund
proportionate with the circumstances."

Q Then you make a practice of givimg back half
of it? A. Not by any means. s

Q You give back less than half? A. Some-
times more than half of it, sometimes less.

Q But you invariably insist upon payment first
before the investigation ? A. Before we make the
refund—

Q Are there some people who are not charged
any car service at all? A. There are some people
who will not pay car service.

Q Are there not some to whom you don't even
present bills ? A. Not that I know of ; no, sir.

Q And are there not some from whom, after
thjp bills are presented, they are withdrawn? A
what? jLo-V

Q Some to whom bills are presented are with-
drawn by the car service? A. There have been
instances take the Wanaque Paper Company.

Q Answer my question. A. It is altogether
owing to the circumstances.

Q {By the Court) Are there instances? A.

_ere would be instances, yes—justified by the
circumstances.

Qe {Further Cross) Onthe New York and Green-
wood Lake Railroad you are paying a great deal
Riore attention to the collection of car service
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since this controversy than you were before, ae
you not ? A. Not by reason of that controversy.

Q You are making people now pay sone car
service charges who never had to pay thembefore?
A. Because it is incumbent upon us by lawtodo
SO.

Q Do you mean the new rate bill? A. Thathas
a bearing ; yes, sir.

Q The new rate bill has stopped you from dis-
criminating? A. No, sir; the new rate hill has
tended to waken consignees more to a realization
of their—

Q Since the passage of the new rate bill has not
your association been afraid of being called a dis-
criminator and stopped its discrimination? A
We have not altered our procedure in the least.

Q Has not your association frequently repre-
sented since the passage of the new rate bill that it
is unlawful now to give any of the car service
back, as it would be a rebate? A. No, sir; be-
cause we are doing it constantly.

Q But has not your association made such repre-
sentations? A. No, sir; it would be illegal to
give car service back that is not justly due the
man, but we are constantly making refunds, and
we have not varied from the usual practice; we
it wherever the circumstances warrant. #

Q Do you know of Erie 100824? A. Not ind-
vidually ; I know that there presumably is sucha
car in their list of cars ; they are all numbered nr
merically.

Q You don’t know what kind of a car it is. A.
I would assume it would be a box car from the
number. e

Q T askyou whether youknow? A. Positivey
not; because 1 have never seen it.

Q Do you know B. & 0. car 70183? A No st

Q Do you know what character of car it is.
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I have only got to assume—I don't know posi-
tively.

Q Doyou know Michigan Central car 42865 ?
A Thesame applies to that.

Q You don’t know that ? A. No, sir.

" Q Doyou know car P. S. and N. number 1108 ?
A Thesame applies to that.

QDoyou know L. S. & M 44988? A. The
sanre applies to that.

Q Southern railroad 32537 ? A. The same ap-
pliesto that.

Q Track conditions vary in different parts of the
country ? A. I presume so.

Q The conditions under which the Western Car
Service Association operates, are they by those
under which the New York and New Jersey Car
Service Association operate? A. It may be pos-
sible, some roads make different rates.

Q And the regulation as to imposing service
charges after forty-eight hours vary don’t they, in
sone places it is longer ? A. On certain commod-
ities incertain places under certain circumstances.

Q It isas much as four days in some places ?
A That is very true.

Q Insome places they have four days free time
an all commodities, don’t they ? A. In one partic-
ular locality by statute law.

Q The time required reasonably to unload a coal
car is not as great as that to unload a lumber car,
isit—a box car loaded with lumber? A. I don’t
see howyou can reconcile that—you say it is not
as great—

Q The time reasonably required to unload a coal
car is not as great as that required to unload a box
car loaded with lumber, is it? A. Yes, sir; the
lumberman claims his car is longer—

Q Now, if a coal car is placed on atrestle, about
howlong does it require to unload it? A. If the
codl is not frozen, and it is a free running coal, it
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would take just long enough to run through the
hoppers, and the hoppers vary in size.

Q Would it take half a day? A. No, sir; an
hour would do it.

Q Tounload a car loaded with a lot of snal
boards it would take longer than that? A Ur
doubtedly, and it would take longer to unload a
sixty ton coal car by shovelling out over the top
as they do.

Q A car, if it is placed close to the point of con-
venience of the consignee can be unloaded noe
readily than it can in a railroad yard half a nile
away ? A. Not necessarily.

Re-Direct Examination by Mr. Hobart:

Q. You said that under certain circumstances re-
funds might be made ; give us an illustration of
that? A. We will assume that a charge is per-
fectly just and proper payment has been made—
we find that during the free time the consignee
encountered rainy weather; we will refund that
to him, not because we are responsible for it, but
we give it to him because we think he is entitled
to it, providing that the next day he has not also
taken advantage of us in clear weather. Forin
stance, bunching cars in transit; if it is beyond
his capacity to take care of them, if the road ac
cumulates the cars and bunches them in, he will
pay the charge for the reason that at the timethe

charge is assessed it is not determined until evi-
dence is produced that the cars were bunched;
we would trace them through the different roads
and find where they accumulated and make hima
refund commensurate with the circumstances.

Q That, of course, requires certain investiga-
tions? A. They all require investigation.

Q You spoke of one place where there is anal-
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lowance for four days, where is that ? A. In Con-
necticut, that is because of the state law.

Q Now, reference was made to the rate for
foreign cars—do you know how that rate was ar-
rived at—the reason for It? A. Yes, sir; it was
somewhat of a compromise figure.

Mr. Cabell:—1 object to this as irrelevant.

Mr. Hobartl am satisfied to have the
whole thing struck out as to foreign cars. I
want this witness as an expert to explain how
they arrived at the rate.

A Twould necessarily have to explain the con-
ditions that existed briefly before the introduction
of the per diem rule. For years immemorial the
roads had interchanged cars on a mileage basis,
charging two-thirds of a cent a mile, while the car
was running.  After the car stopped at its destina-
tion and was detained by a consignee or held by
aur own, the charge ceased; that became so bur-
densone that the roads finally got together and
abandoned that mileage system and inaugurated
theper diem. The rate fixed—the first proposi-
tion was very much in excess of the rate that they
charged, but as an experiment tentatively for a
certain period they tried twenty cents to see if
that would remedy in any manner the evil. That
was based on charging if a car of the Erie Railroad
was delivered, we will say at Chicago, destined for
New York on the first of the month, and it was not
returned until the thirtieth of the month, they
would simply say one from thirty leaves twenty-
nine, and you owe us hire for twenty-nine days.

e chage now has been increased to fifty cents
and a higher rate advocated.

The Court .— Strike that last part out.
Q Had you finished with your explanation of

10
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how they arrived at that rate of twenty cents?
A. Yes, sir.

Mr. Hobart.—There is one witness present
from the general offices of the company. In
the natural order of proof I should offer the
various way-bills and bills of lading, but the
witness who will testify to that will be quite
lengthy, and I am anxious to let this witness
finish today as he has an important meeting
to attend tomorrow.

MR. DAVID L. GREY, sworn in behalf of the
plaintiff, testified as follows.

Direct Examination by Mr. Hobart:

Q Mr. Grey, what position do you hold with the
Erie Railroad Company? A. Assistant general
freight agent.

Q You have been such for how long a tine?
A. About two years.

Q What experience have you had in the rail-
road business ? A. I have been connected with the
Erie Railroad for more than twenty years.

Q In the freight department? A. Fifteen of
which was in the freight department—about that.

Q Irefer youto a bill of lading and way-hill
which purports to cover car P., S. and N. murber
1108, and I call your attention to the fact that that
car purports to be consigned from Alton, Pennsyl-
vania, to Alcott and Company, Paper Mil and
Lumber Yard Switch, Wanaque, New Jersey. The
bill of lading purports to have been shipped by
the P., S. &N, Railroad Company, and the date is
August 7, 1905. I now ask you what instructions
were issued to connecting agents with regard to
shipments over the P., S. and N. to this station o
the Erie Railroad Company—that is, first, were
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any instructions at all given, and if so, in what
forn??

The Court :—From the Erie Railroad to
connecting carriers ?

Mr. Hobart .—Yes ; the purpose is to show
that certain instructions in the form of what
are sometimes called billing instructions or
sometimes called joint tariffs are issued
by the Erie Railroad to its several connecting
carriers, and that, according to those instruc-
tions, there was no authority on the part of
the agent of the connecting carrier to make a
shipment to a connecting sidingat Wanaque or
Wanaque-Midvale. I don’t claim any actual
notice on the part of the lumber company, but
astothis car (and the same applies to two other
cars, only over different connections) the ques-
tion, of course, arises at once, whether under a
bill of lading which calls for a delivery on its
face to what is called the “paper mill siding”
or “lumber siding ” whether the railroad com-
pany was justified in tendering delivery at the
public siding at that station. I propose to
show afterwards that delivery was tendered
at the public siding at this station, instead of
on the private siding ; we refused to deliver
on the private siding, and I purpose to show
by this witness that according to the tariff
that was in force at that time and instruc-
tions to agents of connecting carriers, that no
agent had any authority to issue way-bills or
bills of lading to any place except at certain
designated stations—given in the tariff—:
which was required to be filed with the Inter-
state Commerce Commission, and which was
required to be posted for the information of
the public. I am anticipating to some extent
the defence that will no doubt be made on
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that. I want to raise this squarely so I will
put the question.

Q (By Mr. Hobart) In the year 1905 was there
in effect between the Erie Railroad Company and
its connection, the P., S. & N. Railroad, any joint
tariff for cars consigned on the P., S. & N tothe
Erie and its stations? A. Yes, sir.

Q Was that joint tariff in writing? A Itwas
a printed tariff.

Q Was it filed with the Interstate Commission?
A. Yes, sir.

Q Was it required to be posted for the inspec-
tion of the public? A. Yes, sir.

Q And were orders sent to postit? A Bya
notation on the tariff to that effect.

Q Doyou know whether the rules of the rail-
road require the posting of such notice? A Idn

Q You don’t know whether this particular
notice was put up ? A. I cannot say to that, but
that is the general question; in fact it is a part of
the law.

Q Now, I refer you to the joint tariff, joint
freight tariff—between the Erie Railroad and P,
S. & N. which is number 415 on the file of the In-
terstate Commerce Commission, according to the
face of the paper, and I ask you whether this
tariff was the one that was in force during the
year 1905? A. Yes, sir.

Mr. HugheslI don't see the relevancy of
this?

Mr. H o b artl now offer this joint freight
tariff number 415 for the purpose of proving
that according to this tariff, and also accord-
ing to the rules and customs of the Frie Ral-
road and P., S. & N., station agents were linited
in nuking shipments to the stations specifically
named in the tariff.
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The Court:—From the inspection that the
Court has had of the paper, it does not appear
that there is anything prohibiting an agent
from shipping to another point; that seems to
e the question simply involves the opinion of
the witness as to the construction to be placed
on the—there is nothing which says in so
many words that an agent may not receive or
ship freight to any other point, excepting the
point named on that tariff.

Mr. Hobart:—The law has that effect; we
are obliged to ship according to the rates to
the places named in the tariff, in the public
tariff ; if we don’t we violate the State Com-
mission law; we have got to go by these tariffs
or not at all.

The Court:—But what is there in that law
to prohibit a consignee who desires to ship
something from Newark to Paterson, to make
the railroad company agree as to what par-
ticular siding in Paterson they will land the
car? Thatis the difficulty I have. As to the
same municipality, but to a different siding,
one man wants it on one siding, another man
at another siding, but all at one station.

Mr. Hobart:—That would be in effect a dis-
crimination.
The Court:—1 shall sustain the objection.

To which ruling of the Court the plaintiff’s
counsel prays an exception. Exception al-

lowed. Let it be sealed, and it is sealed ac-
cordingly.

Wilbur A. Heisley,
J. [seal]

 ~ad any agent of the connecting carrier, the
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P., S. & N., any authority, so far as the Frie Ral-
road Company is concerned, to issue bills of lading
or way-bills to any place or station other than the
stations named in the joint freight tariff already
referred to ?

Mr. Hughes :— Objected to.

The Court:—1 think the question is djec-
tionable on the ground that it asks for a car
clusion of law as to what the agent’s authority
was.

Q What was the authority to agents of the P,
S. & N. Railroad with respect to goods oomlgmd
to stations of the Erie Railroad ; were instructions
in fact—

Mr. Cabell:— Objected to—it is what they
did ; it is not a question of what authority the
agent thought he had before.

The Court:—It is what the law says under
all the circumstances of the case, the agent’s
authority was ; in other words there is a legdl
proposition whether or not in accepting the
consignment of a bill to a siding not narked
upon the tariff, whether the agent acted within
the scope of his authority; whether he was
acting within the scope of his authority. I
will admit it.

Exception allowed to defendant.

A. The tariff covering the rate from the point of
shipment to the destination was the authority—

Q What were their instructions with regard to
that tariff ? A. No other instructions than those
noted in the tariff.

Q Now, will you look at the tariff and state
whether you can tell us from that whether there
were any instructions of any kind by which an
agent of the P., S. & N. might be allowed tonzakea
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consignment to a private siding at Wanaque-Mid-
vale?
Mr. Cabell !—Objected to.

The Court:—It is silent as to whether he
shall or shall not§hip to any other place.

Mr. Hobart:—That is true, sir ; but what I
want to show by this witness is, that according
to the rules and customs of the business, no
agent had any authority in fact, to ship to any
place, except the particular stations designated
in this tariff.

The Court:— think you have a right to
show that as between the agent and the com-
pany, that he had no right to do that; he had
received instructions, perhaps to the contrary;
I shall certainly tell the jury that notwith-
standing that it might have been within the
scope of his authority if they find certain
facts—

I think you have the right to show what
your instructions were.

Q Look at the tariff sheet and state whether ac-
cording to this tariff sheet taken in connection
with the rules and customs of the business there
was any authority on the part of a connecting agent
to shipgoods to a private siding to Wanaque or
Wanaque-Midvale?

Mr. Cabell /—Objected to as calling for a
conclusion.

Objection sustained.

The Court /—It is too ambiguous as I look
at it.

Q Can you state by an inspection of the
sheet whether this would apply to a shipment from
Alton, Pennsylvania to Wanaque-Midvale.

20
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Mr. Cabell .— Objected to as calling for a
conclusion.

The Court:— Objection sustained.

Q Doyou happen to know whether Alton is m
the line of the P., S. & N.? A. I believe it is.

Mr. Hobart:—Now I will offer this joint
tariff ?

Mr. Cabell:— Objected to.

The Court That is the paper we hae
been discussing ?

10

Mr. Hobart —Yes, SIr.

Objection sustained. Exception allowed to
plaintiff. Let it be sealed, and it is sealed accord-

ingly.
Wilbur A. Heisley,
J. [seal]

Mr. Hobart:—1 will ask this question to
get that clear.

Q In the case of a tariff such aswe have referred
to, what was the custom of the business with re-
spect to a foreign agent shipping to any place
other than that designated on the tariff ?

Mr. Cabell —Objected to.

Objection sustained. Exception allowed to plain-
tiff. Let it be sealed, and it is sealed accordingly.

Wilbur A Heisley
J.  [SEAJ
Mr. Hobart :—Joint tariff 415 wil be
marked Exhibit A for identification.

Perhaps I should call your Honor’s attention
to the fact—I don’t know that it has been e
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tioned before, that the bill of lading shows a
consignment to Alcott & Company ; (I speak
of that in order to be fair with the Court) as
bearing on the point that the posting of the
notice would operate as legal notice to the
consignor, (who happens to be the same as
the consignee) of the extent of the authority
of the agent of the connecting carrier.

Q (By Mr. Hobart) Had any agent of the
R, S.and N., so far as the Erie Railroad is con-
cerned, any authority to in any way vary from the
instructions given in the joint freight tariff, Ex-
hibit A for identification ?

Mr. Hughes /—Objected to.

The Court /—He has said the only instruc-
tions that they got were these tariff bills.
Objection sustained.

To which ruling of the Court the plaintiff’s
counsel prays an exception. Exception al-
lowed. Let it be sealed, and it is sealed ac-
cordingly.

Wilbur A. Heisley,
dJ. [seal]

Q Had any agent of the P., S. & N. Railroad
any authority to issue from Alton, Pennsylvania a
bill of lading consigned to what purports to be a
private siding at Wanaque-Midvale.

Mr. Hughes:—Objected to.

Objection sustained. To which ruling of the
Court the plaintiff’s counsel prays an excep-
tion. Exception allowed. Let it be sealed,
and it is sealed accordingly.

Wilbur A. Heisley,
J. [seal]

20
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The C o u rtOf course, I do not mean tosay
that you are prohibited or precluded from
showing that you had instructed them not to
doit; I don’t mean to say that is not compe-
tent, but you are asking this man as to the
legal authority—the competency of the act of
an agent to represent the principal. That is
a question of law. I think you have a perfect
right to show what your instructions were to
the agents, but even in that case I should hold
that there must be something bringing it home
to the attention of the shipper, and that the
agent’s power was limited because he was the
representative of the company for the purpose
of receiving the freight for shipping purposes,
and I think the effect of the shipper there
must be something brought home to his know-
ledge, which would make him think that an
act, which would generally be within the
supposed scope of an agent’s authority, was
not within his authority, by reason of a lim-
itation placed upon it by the principal, and
brought home to the knowledge of the shipper.

Mr. Hobart:—The paper is excluded ?

The C o u rtYes.

To which ruling of the Court the plaintiffs
counsel prays an exception. Exception al-
lowed. Let it be sealed, and it is sealed ac-
cordingly.

Wilbur A. Heisley,
J. [SFAL]

Q. Now I refer you to the way bill and bill of
lading for car L. S. & M. S. 44988, or rather to
the waybill only. (The defendant produces ahil
of lading.) I refer you to the bill of lading an
waybill, both, and call your attention to the fac
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that the car is consigned to the Wanaque Paper
Mill and lumber yard siding; now I will ask you
what billing instructions were in force as to con-
necting agents so far as related to this car, which
seems to have come to the Erie from Chicago ?

Mr. Hughes:—Is there any reason why the
instructions should be different for that car?

Q Well, let us see—do you happen to know
whether there is anything said in the billing in
structions as to the station to which cars might be
consigned?

The Witness :—1 don’t understand the ques-
tion.

Q 1s there anything printed in the billing in-
structions, or inthe tariff sheet, which give any in-
structions to agents, connecting agents, as to where
they shall make shipment—to what points?

Mr. Hughes :—Objected to.
The Court :— Let him answer yes or no.
Q (Question read) A. Yes, sir.

Mr. Hughes :— Objected to.

Objection overruled. Exception allowed to
defendant.

Q Can you turn to this? A. This is what is
called the east bound billing instructions, that
shows the points on the various eastern lines to
which certain roads are applied.

Mr. Hughes:—We object to this.

Q What are the instructions to agents, that is
the point with regard to shipments ?

Mr. Hughes ;—I don’t see how you can show
that is a copy of it.

The Court :—Is this a copy of it or not ?

30
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A. T should say yes.

Q. Now state what the instructions to agents
are with regard to shipments. Do you happen to
know if there is anything in the book which, in so
many words— A. This book has Wanaque-Mid-
vale as a station to which through rates are ap-
plied.

Q The book does not say anything then about
private sidings at Wanaque-Midvale ? A. No, sir.

The Court :— It is silent on that subject.

A. Yes, sir.

The Court:—That is what I have under-
stood.

Q (By Mr. Hobart) Are these the instructions
and the tariff that were in force in 1905—the ones
that you have just referred to? A. Yes, sir.

Mr. Hobart:—Now as to this one, if your
Honor please, I will either offer it in evidence
or simply call your Honor’s attention to the
instructions that will appear on page 180 if
your Honor considers that it is competent
evidence, the instructions In question being
under the head of eastbound billing instruc-
tions ; then follows a number of stations—
among them Wanaque-Midvale ; this is a case
exactly like the other one, in that the con-
signor is also the consignee, and I will offer
the billing instructions, together with the
joint tariff for the purpose of showing that
agents of connecting carriers were instructed
to make waybills read to Wanaque-Midvale.
Exhibit B for identification.

[Page 59, Book of Pleadings and Exhibits.]
Mr. Cabell We object to that.
The Court .—Objection sustained.
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Towhich ruling of the court the plaintiff’s
counsel prays an exception. Exception al-
lowed. Let it be sealed, and it is sealed ac-

cordingly.
Wilbur A. Heisley,

J. [seal]

Q Isit the custom, as well as the rule of the
company, for these instructions to be posted as re-
required by law? Now let us take car 32537 ; 1
will call your attention to the bill of lading and
waybill of that car in which the consignee appears
as Alcott & Company, Paper Mill and Lumber
Yard Switch, Wanaque, New Jersey ; that purports
to have come from Boydton, Virginia, August 24,
1905, and I show you what purports to be the joint
freight tariff of the Atlantic Coast Dispatch, Inter-
state Commerce number M 847, is that the tariff
and instructions to agents that was in force from
Boydton, Virginia, in 1905, so far as the Erie Rail-
road is concerned?

Exhibit C for identification.
[Page 64, Book of Pleadings and Exhibits. ]
Mr. Cabell :—Objected to.

Objection overruled.
Q Isthat also required to be posted ?

Mr. Cabell:—Objected to as calling for a
conclusion.
Objection overruled.
A. Yes, sir.
Q And are instructions, sent to agents, posted ?
Mr. Cabell:—Objected to.
Q The one that you have in your hand is an

office copy, I presume ? A. Yes, sir ; we have
a notation on the face that it is to be posted.
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Q And instructions are sent to agents to post
these tariffs, are they ?

Mr. Cabell:—Objected to.
Objection overruled.

A. This tariff, would be posted with the Inter-
state Commerce Commission by the originating
carrier.

Q But I mean where the point where the ship-
ment originated ? A. It should be.

The Court:—Who would send it to that
agent down at Boydton ?

A. The originating carrier would send it.
Q Isit the custom to post these tariffs asre-
quired by law ?

Mr. Cabell:—Objected to.

Objection sustained. Exception allowed to

plaintiff. Let it be sealed, and it is sealed ac-
accordingly.

Wilbur A. Heisle y.
J. [seal]

Q Can you state from your knowledge of rail-
road practice of several years whether it is as-
tomary to post at all stations the tariffs showing
the freight rate and instructions to agents? A
Those are the instructions. That is the general
custom and it is required by the Interstate Com
merce law to do it—not only the Erie Railroad but
all railroads on Interstate traffic.

Q. Now, in this tariff\that has been referred to,
I observe on page 64 a reference to Wanaque,
New Jersey ; was any agent of any connecting car-
rier of the Erie Railroad Company authorized to
ship goods to a private siding at Wanaque, or
at Wanaque-Midvale ?
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Mr. Cabell /—Objected to.

Objection sustained. To which ruling of
the Court the plaintiff’s counsel prays an ex-
ception. Exception allowed. Let it be sealed,
and it is sealed accordingly.

Wilbur A. Heisley,
J. [SEAL]

The Court:—You can show your instruc-
tions, if you wish.

Q I will call your attention to what are called
general instructions on the fly leaf of the tariff,
which read “ Agents are cautioned not to sign bills
of lading calling for delivery at destination via
any line or at any particular station unless tariff
information provides that such deliveries can be
nede.”

Mr. Hughes:— Objected to.

Objection sustained. To which ruling of
the Court the plaintiff’s counsel prays an ex-
ception. Exception allowed. Let it be sealed,
and it is sealed accordingly.

Wilbur A. Heisley,
J. [SEAL]

Q I also call your attention to the fact that in
this same tariff there are foot notes which purport
torefer to so-called individual sidings at certain
points, and I ask you whether in this tariff there
is anything to indicate that there is any individual
siding at Wanaque or Wanaque-Midvale ?

Mr. Hughes /—Objected to.

Objection sustained. To which ruling of the
Court the plaintiff’ s counsel prays an excep-

10
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tion. Exception allowed. Let it be sealed, ad
it is sealed accordingly.

Wilbur A. Heisley,
J. [seal]

Mr. Hobart:—1 will offer this tariff Fx-
hibit C for identification.

The Court:—The offer is overruled.

To which ruling of the Court the plaintiff’s
counsel prays an exception. Exception al-
lowed. Let it be sealed, and it is sealed ac-
cordingly.

Wilbur A. Heis ley ,
J [seal]

No Cross Examination.

MR. ROBERT D. CARTER, sworn inbehalf of
the plaintiff, testified as follows :

Direct Examination by Mr. Hobart:

Q You are an officer of the Wanaque River
Paper Company ? A. Yes, sir.

Q And have been for some time past? A Yes,

»A  sir ; since the organization.

Q Are you the president of the company? A
Yes, sir; I am the president.

Q Are you familiar with its affairs? A With
the paper company’s business—yes, sir.

Q And has the paper company a siding at
Wanaque-Midvale ? A. Yes, sir.

Q How far is that siding from the present sta-
tion? A. The beginning of it do you mean ?

Q Yes. A. 200 yards, I should think.

Q Is there a public siding almost opposite the
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present station, on the opposite side of the track— '

that is the easterly side? A. There is a siding up
above the station—a public siding,

Q You have seen freight come there and be de-
liveredthere? A. Yes, sir.

Q Your company has an arrangement whereby
deliveries are mady onyour private siding? A. On
thesiding leading into our works.

Q Isthat the siding of the paper company? A.
WA, it is on our land—part of it.

Q Which part ? A. The part on the west of
the public road*

Q There is a public road, which I think is
marked on the map alittle to the—marked high-
way? A. Ye”, sir.

Q Now, from that point to your paper mill, the
siding is on your property ? A. Yes, sir.

Q Going in the other direction from the high-
way to therailroad tracks, the one marked main
tracks, if you happen to know whose land that is
m? A. To apoint in the centre of the road outto
the railroad, it belongs to the railroad—about half
aplot that we purchased from Vreeland to get the
switch through, we deeded back half to the rail-
road to put the station there; the station was after-
wards moved up, combined.

Q Which part of the siding does that take in ?
A The part.that belongs to the railroad—Ishould
judge—I don’t know how far the railroad runs out
this way; we have a strip in here, but this part of
it is on the railroad property out to the centre of
the road. A *

Q Your agreement with the railroad company
was made a number of years ago? A. Yes, sir.

Q When? A. The same year we built; I think
it was in 1800,

Q Have you been able to find that original
agreement? A. No, sir ; I found something relat-
ing to it—simply a letter relating to it.

10
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Q But nocopy of the agreement itself? A No
Sir.

Q Are you able to recollect what the substance
of it was with respect to the use of the siding?
A. That the paper company do the grading and
lay down the ties and the railroad company furnish
the rails, that is, we pay for them but the railroad
company refund the amount on a basis of 10 per
cent, as earnings of the Greenwood Lake Railroad
—that has been returned to us.

Q The parties to that agreement were the paper
company and the railroad company? A Yes
Sir.
Q Did the lumber company ever become a party
foit? A. Howdo you mean ?

Q Did they ever join in the argreement? A
No, sir.

Q Are you also an officer of the lumber com
pany? A. I was at the beginning, when the com
pany was incorporated, but soon after I resigned.

Q Well now, the map there shows what is called
lumber shed, is that the shed of the defendant in
this case—the Wanaque Lumber Company? A
Yes, sir.

Q. Does that stand on property belonging to the
paper company ? A. Yes, sir.

Q What is the argeement between the paper
company and the lumber company as to the use
of the siding? A. I don’t remember exactly—but
they are to pay us so much a month for the use of
the building ; they leased the buildings to the
paper company—they simply rented from our
company.

Q And does that carry with it the right, sofar
as your company is concerned, to use the sidings.
A. 1 think that was in it.

Mr. Hobart:.— Do you happen to have thet,
Mr. Cabell ?
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Mr. Cabell:—Yes.

Mr. Hobart:—Will you waive formal proof
of that?

Mr. Cabell:—Yes.

Q Doyou recall the occasion when the railroad
station was moved to the north, and as I under-
stand it the station was put near the place where
your siding leaves the main line? A. Yes, sir.

Q Now, the station was moved north some
timeago? A. Yes, sir.

Q When ? A. About three years ago, I think.

Q Do you remember what the arrangement, or
what the custom, was with regard to the use of
the paper company siding before the station
wasmoved? A. I understand people used it right
along,

Q Was that with the consent of your company?
A The question never came up—we never ob-
jected—the question did not come up at all.

Q And after that station was moved, the lum-
ber company made this arrangement you have
spoken of for the use of part of the property, and
the switch with it, is that right ? A. I don’t know
whether the arrangement was made before or af-
ter the station—perhaps about that time.

Q Now, what is the public delivery track at
Wanaque-Midvale, or what was it in 1905? A.
I don’t know of anything except that switch.

Q At Wanaque-Midvale do you say? A. Yes.
I suppose they called the one above the station
there—we have had nothing to do with it.

Q Ithought that you might have observed that
deliveries are made on the track above the station ?
A Yes, sir.

Q Has the Wanaque Paper Company ever paid
any car service charges ?

Mr. Cabell:— Objected to.

10
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The Court:—1 don’t see how it is conpe-
tent. Objection sustained.

To which ruling of the Court the plaintiff's
counsel prays an exception. Exception al-
lowed. Let it be sealed, and it is sealed
accordingly.

Wilbur A. Heisle y,
J. [seal]

Mr. H o b a rtl propose to show that before
this controversy arose, charges were made by
the paper company for detention, and the
paper company paid the same.

The C o u rtTake your exception.

Cross Examination by Mr. Cabell:

Q When the station existed at Wanaque, where
was the point of delivery known as Wanaque? A
At the one leading into the paper company.

Q Since the station has been done away, and
the station established down at Wanaque-Midvale
to the north, has the railroad company mede de-
liveries to persons other than you on the switch at
Wanaque, spoken of as the paper company's
switch? A. Yes, sir.

Q Where, what part of the switch ? A. Well, I
have noticed them all along there—I could not say
exactly. (Indicates on the map.)

Q Sometimes it was delivered upon land belong-
ing to the railroad company? A. Yes, sir.

Q And sometimes upon land belonging to you?
A. 1think so; I am not quite sure of that, but I
think they have.

Q Isthat continued ; did that continue diring
19052 A. I think so, I noticed the cars on there
and people working at cars; I paid very little at-
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tention to what was being done ; it did not concern

s

Q Did you see any delivery there is 1906? A.
Drew’s stuff.

Q Did you see any cars of manure there for
Gabriel Decker ? A. I think so.

Q Did you see any cars of ore there Tor John
Sager? A. I cannot say positively; I think so,
but I paid very little attention to that.

Q You never heard of anybody being refused
delivery there, except the Wanaque Lumber Com-
pany? A. No, sir.

Q How are your goods usually billed? A.
Billed to Wanaque.

Q And they always place them for you on the
switch ? A. Yes, sir.

Re-Direct Examination by Mr. Hobart:

Q These cars for other consignees than your
company—these cars for other consignees than
your company, isn’'t it the fact that they are
generally placed along the sidings or were placed
along the siding between the main line and what is
marked highway? A. Ishould think that would
bemore usual than the other ; I have noticed the
cars there that had stuff that did not belong to us,
but Ipaid very little attention.

Q They may have belonged to the lumber com-
panyas far as you know? A. Yes, sir.

Recess till 10 o’clock, February 5,1907.

February 5, 1907.
ROBERT P. MADILL, sworn in behalf of the
plaintiff, testified as follows :

Direct Examination by Mr. Hobart:
Q You are a civil engineer and surveyor in

10
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the employ as the Erie Railroad Company? A I
am.

iQ" Did you make this blue, print which is an the
boar1? A. I did.

t%j And state when 1it was made ? A. january
11th.

Q. What is thescale? A. 50feet to tlie imh

Q That should be fifty feet on the map instead
of twenty feet ? A. Yes, sir.

Q Now, will you state how many sidings there
are at the present Wanaque.-Midvafe station ? A
There are five.

, Q Are you including in that the siding leading
to the paper mill? A. No, sjr.

Q Aside from that then ,there are five? A
Four sidings besides that.

IQ Which is the public delivery siding at that
station at this time ?

"Mr. Cabell:— Does he know that ?

The C o u rt-What difference does that nake
at this time ?

Q bo you -happen to know anything; about the
situation there before you made the map ? A. No,

SIT.

Q Now, you have shown. here a siding, several
sidings, on the easterly side of the track, state the
length of the most easterly of those sidings, where
it is possible for people to get their freight? A
I shall have to scale that. (Does so.)

Mr. Cabell:—Objected to, because it has
actually been changed.

Mr. Hobart— If there has been any sub-
stantial change, of course, I have no right to
ask the question, but it is a mere matter of
scaling to get the length of those sidings.
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Cross Examination by Mr. Cabell:

I notice on the map you have some driveways
marked ? A. Yes, sir.
Q What are they? A. A portion of it is a
beaten driveway.
Q It indicates that they drove all over the field
tothe east of the track ? A. They can.
Q The dark marks are all around the fields ?

A Yes, sir. ; 1 1 1Irrj
Q But on the west of the track are laid roads?
A. Yes, Sir. - *m

Q And these laid roads 1ead to a highway, ma-
cadamized highway, a short distance to the west,
don't they? A. Yes, sir.

" Q When did you make that map? A. January
1,1907. : \ e r Lo

Q (By Mr. Hobart) There are several driveways
leading up to the siding where people can drive up
soasto get close to the tracks ? A. Yes, sir.

Mr. Cabell 'That is now; we don’t want
that. ' .

MR HERMAN L. DAVIS, sworn in behalf of the
plaintiff, testified as follows :

Direct Examination by Mr. Hobart :

Q Ibelieve you are an inspector in the employ
of the New York and New Jersey Car Service As-
sociation? A, I am.

Q. And were such in 1903, and from that tirpe
on until the present? A. Iwas.1 <

Q Inthe course of your duties did you have oc-
casion to call at the Wanaque-Midvale station and
have interviews there with the agent, and also
with officers of the lumber company? A. Idid.

Q Did you in 1903 have any interview with Mr.
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Cabell, the president of the lumber company? A I
did.

Q Did you keep any record of that interview?
A. Tdid

Q Did you keep any record of what was saida
done? A. I did.

Q Was it customary for you to keep such rec-
ords for future reference ? A. Itis customary.

Q Can you by referring to your records orre-
port in 1903, state whether ornot the attention of
Mr. Cabell was called to the rules of the car savice
association? A. I can.

Q You may refer to your record for the purpose
of refreshing your memory.

The Court :—Does his memory need re-
freshing?

Q Have you any recollection of it besides from
your record? A. I have.

Q Now state whether or not you called the at-
tention of Mr. Cabell to the rules of the assoda
tion? A. Idid

Q At what time ? A. On July 28, 1903

Q In what way did you call his attention to the
rules? A. By presenting him with a copy of the
book of rules.

Q. Did you give it to him personally ? A. Idd

Q Where? A. My recollection is in his dffice

Q At Wanaque-Midvale ? A. Yes, sir.

Q Will you state whether or not the copy of the
rules that you presented to Mr. Cabell is the sane
or different from the one that was referred to by
Mr. Curtis, and which has been marked for identi-
fication (showing paper to the witness) ? A It is
substantially the same.

Q In what respect is it different? A. The ae
I delivered to Mr. Curtis is what we call a terra
cotta or brown cover, and did not contain the
agreement, if my recollection is right.
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Q That is the agreement between the different
railroads ? A, Yes, sir.

Q Did it contain the rules which are printed in
this Exhibit A, beginning on page 12? A. Yes,
sir; it did.

Q Were those rules in the book that was pre-
serted to Mr. Curtis the same or different from
those printed in this book ? A. The same.

Q Were they both what is called the reprint of
Noverrber, 1901? A. It must have been.

Q Howdoyou know that they were the same
—howdo you know they were the same? A. Be-
cause in 1901 when these were reprinted our stock
of book of rules had run out, and that is why that
is called the reprint—therefore, in 1903, it seems
to meto be impossible for me to have delivered to
himany other book of rules than the reprint.

Q Was the reprint of 1901 the edition that was
musein1903? A. It was.

Mr. H o b a rtI now offer these rules.

Goss Examination by Mr. Hughes:

Q Isthe original of these rules in existence—
the original rules of the Car Service Association ?
A Thbelieve they are.

Q Have you ever seen them ? A. Not of late.

Q Have you ever compared this with them?
A That is carrying me back sixteen years, and I
cannot answer it.

Q The particular copy that you gave to Mr.
Qurtis, did you ever compare that copy with the
original rules ? A. No, sir.

Q You don't know whether it was an exact
oopy of the rules or not, do you? A. It must
have been.

Q Why do you say that—suppose the printer
nede a mistake and the proofreader did not find

10
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it, and the officials of the Erie Railroad Gonpany
overlooked it, then it would not necessarily be a
true copy, would it? A. We always assume—

Q Yes; but you never compared this or the bodk
you gave Mr. Curtis with the original bod??
A. No, sir.

_Q Orthe one that you gave Mr. Cabell? A Ny
Sir.

Further Direct.

Q {By Mr. Hobart) Was the copy you pre-
sented to Mr. Curtis the one that was recognized
by your association as the rules that were in force
at that time? A. Yes, sir.

Q How do you know that—did you ever cam
pare the particular copy that you gave Mr. Gl
with any other copy of rules recognized originally,
or any other kind ? A. I did not; no, sir.

Mr. Cabell—1 object. 1 wish to call the
Court’s attention to the predicament they are
in; they are contradicting their own witness;
they are impeaching their own witness—mt
under circumstances where they are taken by

surprise.
The Court:—Do you object to the introduc-
tion of this book ?

Mr. Cabell:—Yes.

The Court:—Admit the book. Exception
allowed to defendant.

Mr. Hobart:—We offer the reprint of ries
of 1901, in evidence.

Marked Exhibit P-4.
[Page 66, Book of Pleadings and Exhibits.]
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MR JOHN G. DREW, sworn in behalf of the
plaintiff, testified as follows :

Direct Examination by Mr. Hobart:

Q M. Drew, you are a resident of Wanaque-
Mdvale? A. Yes, sir.

Q And have been for some years past? A. Yes,
Sir.

Q There are, I believe, two separate towns or
townships, are there not?  A. Towns.

Q Ore called Wanaque, and the other called
Midvale? A. Yes, sir.

Q Doyou recall the time when there were two
separate stations ? A. Yes, sir.

Q One called Wanaque and one called Midvale ?
A Yes, sir.

Q Do you remember the occasion when the two
stations were combined into one? A. Yes, sir.

Q Do you recall when that was? A. Why, I
think it was, as near as I can remember now, about
1904.

Q As late as that? Ithought it was earlier
than that? A. It might have been 1903; it was
somewheres in that neighborhood ; I am not sure
of the date.

Q You recall the fact? A. Yes, sir ; I know all
about it.

Q Doyou remember anything about any new
sidings that were put in at or about the time the
two stations were combined into one? A. Yes,
Sid
Q Were new sidings put in? A. Well, when
the depot was first made and consolidated in one
caled Wanaque-Midvale, there were storage
switches, but no switches to receive freight, not
until about two years after, something like that.

Q Along in 1905? A. Yes, sir.

Q Now, do you recall whether during the year

10
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1905 there was a siding on the easterly side of the
tracks which was used for public delivery? A
Not to my recollection.

Q You know there is a siding there? A I
know there is a siding now.

Q How long has it been there to your recollec-
tion? A. Well, under oath I could not say, because
I never used it.

Q You have a private siding of your own, I be-
lieve ? A. Yes, sir.

Q Where is your siding located? A I
branches right off of the Wanaque River Paper
'Company’s switch to my mill.

Q By the way, howis that switch leading into
the paper mill generally known around there, what
isit called ? A. It is called the Wanaque River
Paper Company’s switch and the Wanaque switch.

Q Do you use part of that switch in order toget
to your own private siding ? A. Yes, sir.

Q And have you any understanding or agree-
ment with the paper company as to the use of the
siding? A. Have I?

Q Yes? A. Not for my siding.

Q. Well, for whdt? A. Well, for theland that
the paper company still owns.

Q That is to say, in order to get the cars m
your switch they have to pass overland owned by
the paper company ? A. Well, really, that I camot
tell, whether it belongs to the paper company ar
not.

Q Did you have any agreement with the paper
company as to the use of the so-called paper com-
pany siding? A. No, sir; not for the siding; my
agreement is for some land with the railroad
company—what the paper company deeded back
to the railroad company, and there is a little
point there that joins my land that the wanaque
River Paper Company owns, and I leased that s
that no nuisance could get there.
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Q What is your business ? A. Flour and grain.
Q Have you ever paid car service prior to 1905?

Mr. Cabell .--Objected to.

The C o u r t How is it material ?

Mr. Hobart,—It is only to meet the possible
claim that we made any discrimination.

The Court:—There is no evidence of dis-
crimination. I sustain the objection.

Mr. Ho b artl don’t insist on it.

Mr. C a b e lllf he prefers to ask it I am per-
fectly willing.

Goss Examination by Mr. Cabell:

Q You speak of two towns, are there two post
offices? A. Yes, sir.

Q In 1905 camyou show me where the Wanaque
post office was ?  A. Yes, sir.

Q Just step to the map, and as near as you can
identify.it, here is, your mill? A. Right here—
right opposite my mill.

Q And about how far from the lumber shed ?
A Not over 250.

Q North or south ? A. North.

Q And where is the Midvale post office—north
of the station? A. North of the present station.

Q And in what direction was it from the old
Midvale station—the first Midvale station—the
Midvale post office at that time ? A. Northwest.

Q What part of the land upon which this switch
lies is the property of the Erie Railroad Company ?
A Ttjoins Conrad Vreeland’s land on the south,
and comes to the public highway leading from
Ponypton to Ringwood.

Q Then it goes north along the highway ? A.
Yes, sir ; north along the highway.
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Q About how far from Vreeland’s line? A
About seventy to seventy-five feet.

Q Then what direction does it take? A East
Q To what point? A. To the railroad.

Mr. Hobart:—1 have the deed or an abstract
of it, if you want it.

Mr. Cabell:—You have put Mr. Carter m
the stand for that and he has testified toit

Q Does part of that land include the begiming
of the switch leading into your mill ? A. Yes, gr.

Q Isthe point of the switch- leading into yor
mill on paper company land or Erie Railroad Gz
pany land? A. FErie Railroad.

Q And it then passes along Erie Railroad Gim
pany land ? A. Yes, sir.

Q Then across a little strip of paper land? A
About four to five feet.

Q And then to your own land ? A. Yes, sir.

Q. You speak of Wanaque-Mldvale—vdlengrﬂs
are billed to Wanaque, what is the understanding
in the neighborhood and by you as to where it
means? A. It means—

Mr. Hobart:—Objected to as immmaterial.
Objection sustained.

The Court:— You ask him what the undar-
standing is when goods are billed to Wanaque,
New Jersey ?

Mr. Cabell:-—Yes.

The Court:—1do not think that is conpe-
tent.

Q If you know, where does the railroad can
pany, or where did it habitually, in 1905, ddiver
freight consigned to Wanaque, New Jersey? A
On the switch, here, (indicating) from the piiic
highway to the main line.



JOHN G. DREW—CROSS

Q (By the Court) Which switch is that? A.
Part of the paper mill switch at Wanaque—the
part that the Wanaque River Paper Company-
deeded back to the railroad.

Q (By Mr. Cabell) During the year 1905 did
you notice any deliveries made on the Wanaque
switch between the highway and the railroad com-

pany’s right of way ? A. Oh, yes.

The Court;—You say “ Wanaque switch
do you mean the paper switch ?

Mr. Cabell.—He has already described it
as known as the Wanaque switch and the
paper mill switch— but the distinction I make
is that they most commonly speak of this part
of it as the Wanaque switch, and the rest of it
as the paper company switch.

Q (By Mr. Cabell) Through 1905 where was the
public switch at Wanaque, New Jersey? A. At
the same place east of the public highway.

Q (By the Court) You mean that is a switch, a
part of which is known as the paper mill switch ?
A Yes, sir.

Q (By Mr. Cabell) Did you see people receiving
goods there in car loads ? A. Oh, yes.

Q Did you receive any there ? A. Several cars.

Q Not on your own siding ? A. No, sir.

Q Did you load any cars there ? A. I doall my
loading there, only what I do at my mill—if there
it%g ﬁ at my mill I load that, otherwise I load on

Q Have you seen other people load there ? A.
Yes, sir. .

Q Do youever remember seeing John Segar or
John Segar’s teams loading iron ore there? A.
Several cars.

Q. Inwhat year? A. In several years.

Q. Have you seen Gabriel Decker receive
mamure there ? A, Yes, sir.
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Q In what year did you see Gabriel Deder
receive manure there? A. Back to 1896—i9x
and 1905.

Q. And since that time? A. He received a car
this year, 1906.

Q Have they stopped delivering there now?
A. Not that Iknow of.

Q Did you see any goods received there in
December, 1906? A. Yes, sir.

Q How are your goods usually billed? A To
Wanaque.

Q And where placed? A. At my switch.

Q Did they ever place them there without any
orders? A. I don't ever give them any adas

Q And when they are billed to Wanaque, then
they habitually place them on the switch? A
Yes, sir.

Q The switch you have described as the Wana-
que switch ? A. Yes, sir.

Q Or at what other place—they either pace
them here or where ? A. All my grain and flarI
have placed on my own switch, and if I have hay
or such things, I have it on the switch there ad
load it in my building from the paper mill switch,

Re-Direct Examination by Mr. Hobart:

Q This switch that you have described as the
paper mill switch, and which has also been spden
of as the Wanaque switch, extends only as far &
this highway, isn't that the fact? A. I often g
clear down to the office.

Q You have often spoken of having seen cas
of other people unload on this same siding? A
Yes, sir.

Q And those cars are usually placed to the east
of the highway, are they not? A. Yes, sir.

Q And I don't suppose you can recall anycar
outside of your own that has ever been paced
west of the highway, can you ?



JOHN G. DREW—RE-CROSS 65

Mr. Cabell:—Objected to.

Q Did you ever see a car except your own
placed on the siding to the west of the highway,
that is, except your own, and the paper company’s
and the lumber company’s? A. Well, yes ; I have.

Q Howoften? A. Only one time that comes to
nmy mind, and then they had an accident and they
ran one of my cars down there, and I unloaded it.

Q That was one of your own cars? A. Yes, sir.

Q My question has reference to a car of any one
else outside of your own? A. West of that—I
don’t know of any.

Mr. Cabell:—1 will refresh your memory.

Q {By Mr. Cabell Did you ever see a car of
household goods of Chester Slowson delivered in
front of the lumber shed ? A. Yes, sir.

Q When was that, was it before or after this
controversy? A. After—that I had forgotten for
the moment, and also another car of furniture for
our minister up there—I remember that.

Q Did you ever see Ed Ricker receive coal on
the west of the highway; did you ever see Ed
Ricker receive coal onthat highway ? A. Oh, yes ;
hehad a coal shed there—excuse me, 1 had for-
gotten that.

Q {By Mr. Hobart) Mr. Ricker has a siding of
his own? A. He has at the present time. And
right here he had a coal bin and he received all his
coal down there.

Re-Cross Examination by Mr. Cabell:

Q Ed Ricker since had a coal switch put in over
here? A. Yes, sir.

Q Since this controversy ? A. Yes, sir.

Q Is there any difference in deliveries at Wana-
que now from what there were before this station
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was established at Wanaque-Midvale ? A W],
not that I know of, until you people—

Q What do they generally call this? A Te
Midvale switch.

Q What do they call the other ? A. The Wa
que.

Q Now, this switch that you speak of atthe
Midvale station, how do you get to it? A Yo
cross over the main line and four other tracks to
get in there.

Q And in what direction is that from the pres-
ent Wanaque-Midvale station ? A. North.

Q About how far? A. It must be 2000feet
about.

Q What goes on on those tracks—the mnain
track and the two first sidings ? A. Storage.

Q Do they ever drill there? A. Yes, sir.

Q Do they drill often ? A. Very often.

Q Do trains pass up and down the main track?
A. Yes, sir.

Q Is not there a yard of the railroad conpeny
immediately to the north—a yard where passenger
cars are stored ? A. Yes, sir.

Q That entails a great deal of drilling in that
neighborhood, doesn’tit? A. Yes, sir.

Q Is there any protection at this crossing? A
None whatever.

Q Would you think that crossing was really a
safe crossing? A. No, sir; I always instruct ny
men when they go there to be careful, for I cane
near getting killed there.

Q If a man at this switch to the north of the
crossing is loading goods, to get out into the villagg,
what does he have to do? A. He has to aus
those storage tracks, and the main line.

Q Now, on those storage tracks, does he hae
to pass between cars before he comes out anthe
main track? A. Yes, sir.

Q Is there any warning if the cars are barg
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drilled on these storage tracks, closing the cars
together? A. No, sir; that is what causes the

Q You cannot tell what is on the main track
until you get past the switch track? A. That is

1

g(gt\/\hat is the condition of the field imme-
diately to the east of the storage tracks? A. Itis
very bad '

Q They have not built any roads, have they ?
A No, sir.

Q But late in 1905 didn’t they put some ashes
immediately against the switch so you could get up
tothe cars? A. To raise the wagon so we could
get the stuff from the wagon in the car door—it
was a gutter there.

Q Is there any part of the village to the east of
the track—here is the main road and this is east of
the track; is there any part of the village in that
direction? A. No, sir.

Q In 1905was there one house off here towards
the mountain ? A. There was one.

Q And there were no worn driveways leading in
that direction? A. No, sir.

Q What is to the east of this track after you
passed the fields? A. Nothing but low farming
ground.

Q And that is a mountain? A. Yes, sir; wood.

Q Where does the village lie? A. To the west.

Q Isthere not a highway leading from here to
the west of the track? A. Yes, sir.
the?t 150 or 250 feet to the west, is it ? A. About

Q And all the houses are along that highway or
tothe west of it? A. Yes, sir.

Q So that all persons— A. That is along by
the depot and this switch.

Q Have they made any changes in these tracks
since 1905 ? A. Yes, sir.
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Q Canyou tell what they are? A. Theyhae
made this delivery switch—in 19051 don't think
there was any delivery switch there.

Q There is a gravel pit to the east of your feed
mill, isn’t there ? A. Yes, sir.

Q. The other side of the main track? A Yes
Sir.

Q They had in 1905 some rough tracks leading
into the gravel pit, didn’'tthey ? A. Yes, sir; they
used that for that purpose.

Re-Direct Examination by Mr. Hobart:

Q The main highway is on the west of the
tracks, I think you said? A. Yes, sir.

Q Then there is a roadway leading to the
freight house? A. Yes, sir.

Q And the roadway leading across the tracks?
A. Yes, sir.

Q Plank? A. Yes, sir.

Q To a driveway which adjoins the sidingm
the east ? A. Not all of them—part of themae
plank and others are not. That is what makes it
so dangerous—when you go with a load youaoss
those tracks, your horses are pulling down in
that and they switch these cars down, and thee
is no warning there when the engine is on the
other end, and that is the risk I have always car
tioned my men to look out for.

Q Why do your men go there? A. I haveto
go there sometimes.

Q For what? A. For shipping freight. Often-
times there is a scarcity of cars and when I canr
not get a car at Wanaque, I take it to the freight
house, and they have us go across here and put it
in the car.

Q It is safe enough if your men look out? A
I don’t know about that.
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MR JOHN CARR, sworn in behalf of the plain-
tiff, testified as follows.

Direct Examination by Mr. Hobart:

Q M. Carr, you are in the employ of the Erie
Railroad Company and have been for some years
past? A. Yes, sir.

Q Were you at one time employed on what is
known as the Greenwood Lake Division? A. Yes,
Sir.

Q What was your special duty? A. To look
after the tracks.

Q Supervisor? A. Yes, sir.

Q And do you remember the occasion when the
two stations known as Wanaque and Midvale wqre
conbined? A. Yes, sir.

Q Before the stations were combined into one
howfar apart were they ? A. I could not tell you
exactly—they must have been about 1,500 feet
apart—probably a little more.

.Q?When were the two combined into one sta-
tion?

Mr. Hughes:—I think he ought to tell us
what was done; he is assuming the two stations
were combined.

Mr. Hobart:—1 want to fix the date.

A There were two stations, but the work was
all done in Wanaque, I believe, for the two—when
I was there.

Q There were always two stations there ? A.
Yes, sir.

Q When were they put into one station ? A. In
the fall of 1901.

o {By the Courf) When the new station was
wilt? A. In the fall of 1901.
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Q What was done? A. The new station was
built there.

Q What was done with the old station? A
The Wanaque station was moved down to Pequan+
nock and the other was sold to some farmer.

Q Both the old stations were taken away?
A. Yes, sir.

Q. And a new one was built? A. Yes, sir.

Q Was the new one put on the place where the
present Wanaque-Midvale station is ? A. Yes, gr.

Q And what was the station called after this
change was made? A. Wanaque-Midvale.

Q And has been called such ever since? A Yes
Sir.

Q Does it so appear on the time tables?
A. Yes, sir.

Q. What were the other two stations called?
A. One was Wanaque and the other was Md

"*Q Do you happen to know anything about the
sidings? A. At Wanaque there was a paper nil
track and Mr. Drew’s switch when I was there; I
left in the spring of 1902, to the main line.

Q Do you know anything about the construction
of the new sidings? A. No, sir ; that was all dre
after I left.

FRANK PARRY, sworn in behalf of the plaintiff,
testified as follows:

Direct Examination by Mr. Hobart:

Q. Where do you( live ? A. Wanaque.

Q What is your business there ? A. Merchant.

Q Were you at one time in the employ of the
Erie Railroad? A. Iwas.

Q. On the Greenwood Lake Division? A Yes,

SIT.
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Q What position did you hold? A. Agent at
the Wanaque station.

Q When were you there as agent? A. From
189 until 1902.

Q During the time that you were there there
were two stations, were there not ? A. One station
at Wanaque.

Q What was there at Midvale ? A. A station at
Midvale.

Q Do you remember the time when the change
wasmade in the stations ? A. Yes, sir.

Q When was that ? A. In December, 1901.

Q Now, what change was made as to the sta-
tions? A. Both stations were combined into
ae

Q And the location was changed ? A. Yes, sir;
the location was changed between the two.

Q That is, a new station was placed about half
way between the two? A. Yes, sir.

Q Now, come to the sidings— before the change
was made was there a siding at Wanaque ?
A Yes, sir.

Q Was there one at Midvale ? A. I don’t know
that there was any public siding at Midvale, but
there were sidings there ?

Q What was used as the public siding at Wana-
que? A. The switch leading to the paper mill.

Q The one that is generally known as the pa-
per mill switch ? A. Yes, sir ; it was known as the
paper mill switch.

Q And deliveries were made not only to the pa-
per company but to others at that time? A. Yes,
Sir.

Q Now, were you still at the station at the
time the new sidings were put in ? A. At what
place ?

%At the station now called Wanaque-Midvale ?
A Yes, sir.

Q Do you remember when they were put in ?

10
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A. Well, they were put in, I suppose, about 1901,
at the time the station was built.

Q. About the same time ? A. Yes, sir.

Q How many sidings were put in, do you re-
member? A. They put in and then they hae
taken them out again—I think there were about
four at that time.

Q You have been living at Wanaque ever sine
then? A. Yes, sir.

Q You are familiar with the general situation
there? A. Yes, sir.

Q In 1905 do you know how many sidings there
were at the station called Wanaque-Midvale?
A. Three.

Q And what were those sidings used for? A
One was used for passenger trains, a passenger
siding ; one was used for storage switch, and ae
for general delivery.

Q Were deliveries made there at the timeymu
were station agent? A. Yes, sir.

Q And since that time have you noticed
whether general deliveries have been made m
that siding? A. YeS, sir.

Q What method is there of getting to the
siding—where the general deliveries are made-
how did you get there ? A. You have to cross the
track between the station and the freight hose
which has been very poor until lately.

Q But it was so that you could drive across?

A. Yes, sir.

Cross Examination by Mr. Cabell:

Q After the two stations were consolidated to
one known as Wanaque-Midvale, did the railroad
continue to make general deliveries at this Wan-
aque switch between the main tracks and the
highway ? A. They made deliveries there dx

Q (By the Court) You refer now to the
paper mill switch ? A. Yes, sir.
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Mr. C a b e 111 think that the testimony here
shows that this switch is designated as the
Wanaque switch or the Paper Mill switch, it
is known as both, and the other is the Midvale-

switch.

Mr. Hobart.—Noj;the other is the Wanaque-
Midvale switch.

Q (By Mr. Cabell) You never knew anyone
to be refused deliveries on the Wanaque switch, ex-
cept the Wanaque Lumber Company? A. No,
SIT.

Q You never heard of anyone being refused
before this controversy ? A. No, sir.

Q You have seen people receiving there since
this controversy ? A. Yes, sir.

Q Is there any difference in the character of
the Wanaque switch now, and before the stations
were consolidated ? A. No, sir.

Q (By Mr. Hughes)You usually know this de-
livery switch to the north of the present station,
and opposite the freight house, as the Midvale
switch, don't you? A. It is in Midvale ; yes.

Cross Examination by Mr. Hughes:

Q What is it known as generally? A. It is
known as the switch used for the Wanaque-Mid-
vale station.

Q Have they one station where they have a
passenger gate for their station ? A. Yes, sir.

Q The stations are placed for the agent to do
his work in, are they not? A. Yes, sir.

Q There is a freight house at Midvale, isn’t
there? A. Yes, sir.

Q Just alittle north of this crossing? A. Yes,
SIT.

Q Some goods they unload in the freight

house, don’t they ? A. Yes, sir;they have a switch

20
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now, lately, within the last two months, I bdiee
they are running south of this, which would hing
it in Wanaque.

Q. But they did not in 1905 ? A. No, sir;thae
was a switch there but it was not so that youaaid
drive to it.

Re-Direct Examination by Mr. Hobart:

Q Something was asked you whether there was
any difference in the character of the paper mill
siding now as compared with what it used to be;I
don’t quite understand what is meant by the char-
acter of the siding—what do you mean by that—
you said it was the same? A. It was in the same
place and it looks the same now that it did at that
time—same size rail—wooden ties and runs in the
same direction.

Q. (By Mr. Cabell) Used thesame? A. Yes, sr.

Q. (Further Re-Direct by Mr. Hobart) In what
way is it used the same? A. To convey freight to
the paper mill.

Q That is what you mean ? A. Yes, sir.

Q Where did you get your freight? A. At
Midvale.

Q At Midvale? A. From the Midvale switch
and the Wanaque switch, both.

Q You got some then from the siding that ve
have been calling the siding at Wanaque-Midvale?

A. Yes, sir.

Re-Cross Examination by Mr. Cabell:

Q Your store is right on the roadV A. Right

on the line of Wanaque-Midvale.

Q. Goods for your store are most conveniently
received at this Midvale switch ? A. Yes, sir.

Q The general public receives goods at Wana-
que switch known as the paper mill switch.
Yes, sir.
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Re-Direct Examination by Mr. Hobart:

Q Whom did you ever see, of the general public,
get goods at the Wanaque switch, so-called ? A.
I have seen a man named Risnet receive goods
there, and I have seen Mr. Writenour received
goods there and I have seen cars loaded there—
iron ore—I cannot recall any others just now.

Q Those are all you remember ? A. Yes, sir.

Q Where were those cars placed, that you re-
member about? A. Those cars were placed, as I
remenber, between the crossings above the Wan-
aque Lumber Company’s sheds, aud the main
track.

Q That is, to the east of the crossing, or the
road? A. Yes, sir.

Re-Cross Examination by Mr. Cabell:

Q You have seen Ed Ricker receive coal to
the west of the highway? A. Yes, sir.

Q Down below the lumber company’s sheds?
A Yes, sir.

HENRY S. WRITENOUR, sworn in behalf of
the plaintiff, testified as follows.

Direct Examination by Mr. Hobart :

Q I believe you live near Wanaque-Midvale ?
A Yes, sir.

Q And have for some years past? A. Yes, sir.

Q Doyou recall the occasion when there was a
change made in the station there ? A. Yes, sir; I
remember about the change, about the two stations
being combined.

Q You have, at times, received freight ? A.
Yes, sir.

Q Before the station was moved where did you

30
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receive it? A. I received it on what I understand
was the Wanaque switch.

Q After the station was moved did you some-
times receive freight on the same switch? A
Yes, sir.

Q. And under what circumstances ? A. Well,
be more specific.

Q After the station was moved you had some
freight delivered on the Wanaque switch? A
Yes, sir; let me say I have had freight delivered
on Mr. Drew’s switch, by permission of Mr. Drew.

Q Now, did you get any permission from the
paper company in regard to this? A. No, sir; I
never knew it was necessary.

Q Have you also had freight delivered at any
other siding? A. Yes, sir.

Q Where? A. At the Midvale siding,

Q Which siding do you mean as the Midvale
siding ? A. I mean the siding to the north of the
present Wanaque-Midvale station.

Cross Examination by Mr. Cabell:

Qr You have, since the consolidation of the sta-
tions, received goods on the Wanaque switch? A
Yes, sir.

Q The switch that is sometimes spoken of as
the paper mill switch ? A. Yes, sir.

Q There was no question about it, was there?
A. No, sir.

Q You could have them placed either wp at
Midvale or Wanaque just as you wanted them to?
A. They have never refused to place only one car
there.

Q When was that? A. The first of November,
1906.
Q Never before this controversy with the
Wanaque Lumber Company ? A. No, sir.

Q Did you unload a car of coal there in Daemr
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ber, charcoal, on the Wanaque switch? A. Yes,
SIT.

Mr. Hobart:—We have some depositions
which I think we had better read at this time,
as there are two other witnesses that have not
arrived ; one of them is the station agent who
will prove the records.

The following depositions were read by Mr. Ho-

hart.
NEW JERSEY SUPREME COURT.

Erde Railroad Company
US.
Wanaque Lumber Company.

1t is hereby stipulated that the testimony of Mr.
De Forrest C. Wilsey and of Mr. L. P. Alcott, wit-
nesses on behalf of the plaintiff, who reside out of
this state, may be taken de bene esse without order
of the court before Theodore Rurode, Esquire,
Master in Chancery of New Jersey. Said witnesses
reside in the city and state of New York and their
testimony is to be taken stenographically by said

heodore Rurode and signatures of witnesses
war

ay, January twenty-fifth, nineteen hundred
and seven, at ten-thirty a. m. at the office of said
Wdsey, No. 17 State street, New York City.
The testimony of the said Alcott is to betaken
on rriday, January twenty-fifth, nineteen hundred

and seven, at d *en-ihi*y”" at the office of
said Alcott, No. 29 Broadway, New York City.
Collins & Corbin,
Attorneys of Plaintiff)

W. Carrington Cabell,
ated January 22,1907.  Attorney of Defendant.
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NEW JERSEY SUPREME COURT.

Erie Railroad Company \

' /

vs.
Wanaque Lumber Company. I

Depositions of De Forrest C. Wilsey and L P,
Alcott, witnesses on behalf of the plaintiff, taken
pursuant to the annexed stipulation at the timeand
places named therein, in the presence of George S
Hobart, Esq., of the firm of Collins & Corbin, at-
torneys for the plaintiff; and W. Camrington
Cabell, attorney for the defendant.

DE FORREST C. WILSEY, being: duly swomm
his oath says:

Direct Examination by Mr. Hobart :

Q Are you an officer of the Frank E Mise
Company? A. I am secretary and treasurer of
that corporation.

Q Were you such during the year 1905? Al

was.

Q And you still occupy that position with the
company? A. Yes, sir.

Q I refer you to a way-bill dated June 17,1905,
for car marked “ B. & 0. 70183,” for a consignment
of lime to the Wanaque Lumber Company, a
Wanaque, N. J., and ask if that car of limewss
sent by your company to the lumber conmpany.
A. The lime so described was shipped consigned
to the Wanaque Lumber Company, Wanaque, N -«

Q Have you any records which will enable you o
identify the car by number? A. Yes, we an
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identify it by car number and by the description
of it.
Mr. C a b e llThe company doesn’t deny that
that car was theirs and they paid for it.

Q You can identify this car No. 70183 as being
the number of the car in which lime was consigned
tothe Wanaque Lumber Company at that time ?
A Isoidentify it; yes, sir.

Q I also call your attention to what purports to
be an order or direction from the Frank E. Morse
Company to the freight agent of the Erie Railroad
Company referring to this car, under date of June
8th, 1905 A. That is all right; that is the same
thing; I have got a copy of it; I identify that as
correct.

Q And the signature of it here is? A. E. B.
Morse, our bookkeeper.

Q And he has authority to give such instruc-
tions for delivery ? A. Yes, sir.

Mr. Hobart:—1 offer this order, dated June
8th, 1905, in evidence.

Marked Exhibit P-1.

Q I observe a pencil memorandum—do you
know anything about that? A. No ; that has
nothingto do with us. It may have been some
memorandum of the agent’s—probably it is.

Q What was this car loaded with ? A. Lime.

Q Have you anything which will shew the in-
woice value of it ?

Mr. Cabell:—I have the invoices and I will
bring them to the court, and if the court
thinks they are evidence I will produce them
right there.

Q Have you a copy of the invoice here at thes

office? A. Yes, sir.

10
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Q Can you refer to it ?

Mr. Cabell:—1 object to it as incompetent
and on the ground that the original is in the
possession of the defendant and will be pro-
duced on demand, and the best evidence of the
price is the invoice itself.

Mr. Hobartl don't know that I careto
insist upon it ; the only thought I had in mind
in regard to it was that it might have some
bearing upon the question of the reasonable-
ness of the charge ; for example, it might be
argued that if a car—if the goods in the car
were worth only ten dollars it would be un-
reasonable to charge a dollar a day; if they
were worth a thousand dollars it would be
entirely reasonable.

The other thought that I had in connection
with it is, that it leads up to the offering of
the invoice or a copy of it in evidence, which
shows on its face the agreement as to who
shall pay the freight.

The Court:—Is there any dispute about who
is to pay the freight if you accepted the goods?

Mr. Cabell:—The stipulations cover it.

Mr. Hobart —That being understood, ITwon't
press the question. Then that will cut out the
following question.

Mr. Cabell —Then 1 guess about all the
rest of it is out.

Q. Will you state whether or not you have either
the original or a copy of the bill of lading for this
car ? A. Which bill of lading do you refer to?

Q. The bill of lading from Jersey City, where,
understand, the car was transferred, according to
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this Exhibit P-1, to Wanaque? A, No, we have
not.

Q Doyou know where it is? A. Ipresume it
is in the possession of the Wanaque Lumber Com-

paryy. 1

Q Was it sent to that company? A. They
would get a copy of the way-bill and the freight
bill. What the method of the railroad company in
that case is I can’t say.

Q I'want, to know whether or not you have any
nmeans of determining where the original is? A.
The original should be in the possession of the
railroad company ; they issue an original and du-
plicate, and they retain the original in that case.

Q Well, you haven’t got it? A. We haven’t
got it. '

Q And haven't seen it? A. No. *

Q Can you state, by reference to any of your
papers where this carload of lime came from ?
A The original point of loading ?

Q Yes. A. Engels, West Virginia.

Q And on arrival at New York Harbor you
gave the order which has been offered in Exhibit
P1? A We did

Q Now, the bill of lading from Engels to New
York, have you the original in duplicate of that ?
A No, we have not. It was sent to the Wanaque
Lumber Company, July 14, 1905, at their request.

Q And has never been returned to you?
A Not returned ; no.

Q Have you any memorandum, or anything to
indicate, the number or date of the bill of lading ?
A Thave apen and ink copy that I made of it,
just simply a memorandum, filed away for refer-
ence for ourselves.

Q Do you know the date? Just give a de-
scription of the bill of lading as taken from the
menorandum. A. Dated June 6, 1905, at Engles,
West Virginia, shipped by the Washington Building
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Land Company, containing lime, weight 30,000 Is.
consigned to F. E. Morse Company, Jersey City,
N. J., care of Erie Railroad ;routed via St. George,
B. & 0. No. 70183, sixth class freight, rate $o40,
signed by the agent C. W. Brantner.

Cross Examination by Mr. Cabell :

Q Did the Erie Railroad Company ever make
any effort to get you to take this car from Wana-
que after its arrival and send it elsewhere ? A
My recollection is that the Erie Railroad Company
communicated with us regarding the car being
there and we advised them that it was not property
of ours, that it had already been sold to the Wana-
que Lumber Company, and we had nothing further
todo with it. *

Q Can you tell us the date of that communica-
tion—about when it was? A. No, I can’t. As a
matter of fact I couldn’t say whether it was writ-
ten or whether a messenger came in here in rela-
tion to the car.

Q Well, could you remember whether it was in
July, or August or September, by referring to your
invoice there—a copy of your invoice— can you tell
when it was? A. Well, if you will tell me, did you
people finally unload that lime ?

Q. Oh, no ; it was never unloaded . A. Then I
couldn’t locate the date with any degree of defin-
iteness at all. I might say that perhaps some time
between—well, I should say that this happened
some time between the 17th of June andthe mid-
dle of July.

Q. Now, what was the nature of that communi-
cation from the railroad some time between June
17th and the middle of July? They communi-
cated withyou onthe subject of this car. Now,
what did they want you to do, if anything? A
They simply advised us to this effect, that there
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was a car of lime there which we had shipped, con-
signed to your company, the Wanaque Lumber
Company, and there seemed to be some dispute as
towhere the lime should be plaeed, the railroad
company claiming that Wanaque was the proper
delivery of it, and the lumber company, as we
understand It, insisting on delivery at the paper
mill switch.

Re-Direct Examination by Mr. Hobart :

Q Was the communication to which you refer
inthe form of a letter, to which you replied under
date of September 8th, 1905 ? A. That covers the
whole thing—that is the communication.

Mr. Cabell :—1 ask that it be marked D-1
for identification.

By Mr. Cabell :

Q You haven’t the letter from the Erie Rail-
road Company, if there was a letter at that time?
Youreferred to a letter of September 7th—have
you that letter? A. I presume we have.

Mr. Hobart:—1 have what purports to be a
carbon copy of the letter which may be used
by the defendant if so desired.

Same is marked D-2 for identification.

Taken and sworn to before me January 25,
1907. ~
Theo. Rurode,

Master in Chancery of New Jersey.

IRVING P. ALCOTT, a witness on behalf of
e plaintiff, being duly sworn on his oath, says :
direct Examination by Mr. Hobart:

Q Are you a member of the firm of Alcott &
Conmpany ? A. Yes, sir.



20

30

&4 IRVING P. ALCOTT— DIRECT

Q Isit a partnership ? A. Yes, I am the fim
at the present time.

Q. Alcott & Company is simply a trade nane?
A. The trade name.

Q And during the year 1905 were you the frm
at that time? A. Yes, sir.

Q And of course had charge of the husiness?

A Yes sir? )
Q I desire to refer you to a certain cardoad of

lumber which, according to the way-bill that I
have, was marked “ M. C. No. 42,865,” the date of
the way-bill being July 28 1905 What recod
have you of that? A. I have no record of that
special number. That was transferred as far as I
can find, as far as my records showme. The arig-
nal number was “S. A. L. 38147,” and was trans-
ferred to 42,865. That is what my records show

Q Do your records show where this car cne
from in the first instance? A. On that car I
not give you the shipping point. I can give you
the shipper’s address that shipped me the car-
Burton, Virginia.

Q Now, this car, when it came from Burton
Virginia, was consigned to Alcott & Conpany, I
presume ? A. Yes, sir.

Q And you inturn gave an order to transfer it.
A T gave an order to the agent at Wanaque ad
also a copy of the order to the Wanaque Iimber
Company.

Q The car was not consigned to Wanaque trom
the original point of shipment? A. Yes, it wes
consigned to us at Wanaque.

Q That is,it was consigned to Alcott & Conpany
at Wanaque? A. Yes, sir.

Q And you in turn gave an order to the age
for delivery to the Wanaque Lumber Company—«
that correct ? A. That is correct-which is aways

the custom. ) .t
Q I show you a typewritten order, dated Augu



IRVING P. ALCOTT—EIRECT 8

5th, 1905, addressed to the freight agent, Erie R
R, Wanaque, and signed in typewriting “Alcott &
Company”. Canyou identify that as being the or-
der for delivery? A. Yes, I do. I identify it
this way, that it is on my bill head.

Q And that was the customary method of giving
your orders for delivery ? A. That was the cus-

mary method.

Q Youidentify that order ? A. Yes.

Offered in evidence and marked P-3.

Q Now I show you what purports to be an or-
iginal bill of lading, issued by the Seabord Air Line
Raﬂmadcompany, car No. 42,865, on the back of
which there is in writing the following: “Please
deliver this car to the order of the Wanaque Lbr.
(b. on payment of freight, and oblige Alcott &
(” Doyou identify that writing ? A. Ido; that
is M. Charles E. Page’s writing, a young man in
ny office at that time, who is now in business for

"himself.

Q And he was authorized to give such an order?
A Always; he had charge of it.

Q That is the original bill of lading? A. As
far as I can tell.

Q This is evidently the one that came to you
andwas in turn sent to the agent at Wanaque ? A.
Yes, sir.

Offered in evidence and marked P-4.

Q Will you please state what the agreement
was between Alcott & Company and the Wanaque
Lumber Company with respect to the freight
charges onthis car? A. Well, it is understood in
the lumber business that all the freight is cash
which is due when the cars arrive.

Q And who is to pay it? A. The customer.

Q And that was the understanding in this case,

10
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was it ? A. Yes ; that is the understanding indl
cases.

Q. Is that true as to the other three cars, Nos.
1108, 44988 and 32537 ? A. Yes. It is the custom
in the lumber business for all freight charges to
be paid by the customer.

Q. And all four of these cars were shipped to
the Wanaque Lumber Company upon that under-
derstanding, is that correct ? A. Yes, sir.

By Mr. Cabell:

Q When is this freight to be paid by the cus-
tomer ? A. As soon as he receives the car. Iun-
derstand that that is the rule of the railroad com
pany, unless you can run an account with them.

Q When do you give the customer credit for
the amount of the freight ? A. well, we don't
give him credit until he sends us a settlement and
then he deducts the freight from the face of the
invoice and sends us the proceeds, after the freight
is deducted.

By Mr. Hobart:

Q. With regard to these same four cars, has set-
tlement been made as between your company and
the Wanaque Lumber Company * A. Yes, sir.

Q And in that settlement did the Wanaque
Lumber Company receive credit for the freight
charges ? A. Certainly; they deducted the freight
charges when they sent their settlement for the
face of the invoices.

Q And that applies as to all of these four cars.
A. Yes. If abill is $200 and the freight is $e500
the customer sends a check for $175, with the re-
ceipted freight bill, so that we know the exact
amount of freight that he has paid out.

Q Do you happen to know, as to these four par
ticular cars, how settlement was made between
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you and the Wanaque Lumber Company? A. By
note.

Q What I mean in particular is with regard to
the freight—did they assume the freight charges ?
A They assumed the freight charges.

Mr. Cabell:—We deducted the freight
charges.

A. (Continued) Yes ;I had nothing to do with
the freight; they sent me their notes for the face
value of the invoices, less the amount of freight.

Q Let usgo back to the first car, which has been
referred to as car No. 42,865 ; can you state from
your records the invoice value of the dumber that
was consigned in that car ?

Mr. Cabell:—To that I interpose an objec-
tion, first, that it is a matter between the
seller and the buyer with which the railroad
company has nothing to do in this suit, and
second, that the best evidence of that is the
invoice itself, and that invoice the Wanaque
Lumber Company has in its possession and will
produce at the trial upon the Judge passing
upon its admissibility. I insist upon that ob-
jection. I feel that the dealer should protect
his customer in matters of prices.

Objection sustained. To which ruling of the
court the plaintiff's counsel prays an exception.
Exception allowed. Let it be sealed, and it is
sealed accordingly.

Wilbur A. Heisley,
J. [SEAL]

Q Nowifyou will refer to your record, Mr. Al-
cott, and give us the invoice value of the lumber of
the car inquestion? A. Jprefer not to answer be-

cause I don’t want the Wanaque Lumber Company
to know what I pay for the lumber.

o
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Q. I want to know what the invoice value of the
lumber was as it was sold to the Wanaque Lumber
Company.

Mr. Cabell:—1 object to it.

A. I would rather not do that. The Wanaque
Lumber Company haye the receipted invoices from
me.

Q I want this gentleman to testify what his own
books show, or any records he may have, with re-
gard to it. All I want to know is simply what this
was billed to the Wanaque Lumber Company at?
A. You mean the total amount of the invoices?

Q Yes. AllT want is simply a statement—I
won’t even look at your books—but I want simply
a statement of the quantity of lumber and what it
was worth as it was sold to the lumber company.

Witness  How will it be harmful to you forme
to state the value ?

Mr. Cabell /—Because I don’t want the
Erie Railroad Company to know the value.
My technical objection is as to its competency.
Well, giveit.

A. The amount of that invoice was $o6022. 1
received that amount, less the freight. Idon't re-
member what the freight was.

Q While we are on the subject of invoice
values, refer if you please to the others,—the
next oneis 1108. A. $326.75. That is the total of
the invoice.

Mr. Hobart:—Now, as to that car the stip-
ulation states that it is agreed that the amount
of freight is so much but the defendant denies
any liability upon these two cars, 1108 and
44988, insisting that some other person
would be liable to the plaintiff for the freight
charges upon proper delivery. Now, the way
the invoice value, or perhaps I had better
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say the invoice itself—the way that that comes
inis by reason of the fact that the invoice itself
shows on its face that the agreement was that
the lumber company should pay the freight.
Here is the detailed statement of the amount
and then at the bottom “Less freight.” I
submit that that issome evidence to indicate
that the lumber company is liable for the
freight on this car.

The Court ~ Why. would that be evidence ?

Mr. Hobart:—It shows the agreement be-
tween the parties as to who should be liable
for the freight. It shows the terms between
those two companies, in other words.

The Court:—And that invoice is given to
the railroad company ?

Mr. H obartNo, sir.

_ The Court:—How is it then that you have
it in your possession ?

Mr. Hobart:—Mr. Alcott has furnished me
with a copy of it.

The Court:—Of course, Alcott’s books of

account would be evidence; there is no ques-
tion about that.

Mr. Cabell:— (Argues.)

_ The Court:—What is this thing you call an
mvoice ?

Mr. Cabell: It is a bill that the shipper
sends to his customer before the goods arrive.

The C o u r t What we are dealing with is
whether this is admissible in evidence.

pjf?. Hobart:—On the point that Mr.
a e has suggested, my argument is, that
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under the agreement between the parties the
lumber company became the owner of the
goods and was liable for the freight just as
soon as they were shipped, and, moreover, that
the agreement, as indicated by the bill itself,
indicates that there was an understanding be-
tween them that the lumber company should
pay the freight.

The Court:—I sustain the objection.

To which ruling of the Court the plaintiffs
counsel prays an exception. Exception al-
lowed. Let it be sealed, and it is sealed ac-
cordingly.

Wilbur A. Heisley,
J. [SEA]

Mr. Hobart (—Before we proceed further I
would like to demand the production from the
defendant of the receipted bills or invoices
to which this witness refers and copies of
which I have, as to cars 1108 and 44988, for
the purpose of offering them in evidence, in
order to show who was the owner of the
goods, and to show that the agreement be-
tween the Alcott and the lumber company
was that the lumber company should pay the
freight.

Mr. Cabell:—l object; I refuse to produce
them at this time.

Mr. Hobart.—You admit that you hae
them ?

Mr. Cabell-—Yes.

The Court —They are bills made out by
Alcott & Company to the defendant ?

Mr. Hobart:—Yes, sir; with the legend
“less freight.”
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The Court:— [ sustain the objection.

To which ruling of the court the plaintiff”
counsel prays an exception. Exception allowed.
Let it be sealed, and it is sealed accordingly.

W ilbur A. Heisley,

J. [seal]

Q Let us refer again to car No. 1108, and I
show you what purports to be the original way-
bill, dated August 7, 1905, and I call your attention
to this way-bill and ask whether you can state
where the bill of lading for that car is? Isit in
your possession ?  A. Not to my knowledge.

Q In the ordinary course of business to whom
would it be sent? A. It all depends. This con-
cerns here, the Halden people, which is a concern
that I have been doing business with several years,
and I handle all their lumber at this end, and
there wouldn’t be one car out of a hundred that
they would send me the bill of lading. They sim-
ply ship it to my customers in my name.

Q It is quite possible that no bill of lading was
ever issued on that? A. The chances are that I
never received it. Bills of lading generally come
when there are sight drafts and the lumber is in
the shipper’s name, but this stuff is all shipped in
my name. I practically represent them in this
territory.

Q T also call your attention to what purports to
be a printed form or order of your company, with
regard to car 1108. Was that order given to the
agent of the railroad company at Wanaque? A. I
don’t know whether this one went to the railroad
company or to the Wanaque Company—we send
out a duplicate. As soon as we get our invoice, we

send two out, so there will be no delay and demur-
rage charges.

N

30
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Order, dated August 9, 1905, offered in
evidence and marked P-5.

Q Now I call your attention on this way-hill,
which has already been referred to, for car u
to the fact that the car in question purports to
have been sent to you at the following address:
“Paper mill Lbr. Yd. switch, Wanaque, N J.”
Will you state whether that direction was given of
your own motion or of the agent’s motion, or of
somebody else? A. The majority of country yards
have their own switches, and it is customary for
us shippers to sign our cars to their switch, of ar
own free will. Sometimes we are requested tod
so. I can’t swear whether I was requested by the
Wanaque Lumber Company to do so or n, ar
whether I did it of my own free will.

Q. 1 notice that the first car which is marked of
the way-bill as 42865, does not have that speda
direction; it seems to be simply Wanaque. That
is dated July 28, '05. Whereas the way-bill for
car 1108, of August 7, has a special direction. And
my inquiry is whether between those dates any re-
quest was made, verbal or written, for the spedal
direction? A. I couldn’t say; I can state this,
that previous to selling to the Wanaque Iimber
Company, I shipped in lumber to the paper nill,
before I sold to these people, and I always ship to
the paper mill switch.

Q That is, any shipments to the paper mill, you
always gave special directions as to their siding?
A. Yes, sir.

Q To whom was that direction given? A I
can’t remember. That was long before the Wana-
que Lumber Company started. Iwon't saythey
hadn’t started. But it was when I was selling to
the paper mill.

Q Who gave you the information that the lum
ber company had its yard on or near the paper
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mill siding? A. Nobody. I used to go up there,
and I saw it.

Q Canyou give us any information as to why
car 1108 is directed to Wanaque whereas car 42865,
according to the way-bill, is directed to Wanaque-
Mdvale. A. I couldn't give you that information.

By Mr. Cabell:

Q Isn'tit highly probable that if there was any
trouble at that time, that the Wanaque Lumber
Company would give a special direction? A. I
can't remember whether I got any instruction from
the Wanaque Lumber Company to make it special.

By Mr. Hobart :

Q How do you account for the change of the di-
rection as between the two way-bills? A. I can't
account for it.

Q Have you any letters or other written com-
munications from the lumber company with regard
tothe place of delivery for lumber that might be
consigned to the lumber company by you ?  A. Not
tomy knowledge ; I don’t recall any just now.

Q Has any search been made for any letters
bearing on that subject? A. No. I haven't
searched for any. As a rule letters that have no
importance to me I destroy. When a car’s trans-
action is closed I destroy my files.

Q And if there were any letters they have been
destroyed since in all probability? A. Yes, in all
probability. When I receive my settlement for a
car [amdone with that transaction and there is
mouse keeping those things.

Q Now allow me to refer to car L. S. and M. S.
488 and I show you what purports to be an order,

ated August 12, 1905, for delivery ; you identify
natas an order given in duplicate to the lumber
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company and to the agent of the railroad com-
pany? A. Yes, sir.

Offered in evidence and marked P-6.

Q By reference to the way-bill I observe that
this car has also been consigned to the paper mill
and lumber yard siding. Have you any recollection
as to that car with regard to the reason why that
special direction was given ? A. No, except that
I was in the habit of doing it as I did other cars.

Q This car, according to the bill of lading, was
consigned to %ourself. Have you any recollec-
tion as to what was done with the bill of lading of
that car? A. No, sir.

Q Let me call your attention to the fact that I
have in my possession, received from the Frie
Railroad Company, what purports to be a copy of
the bill of lading, which I show you, and ask,
whether by reference to the bill of lading and way
bill you can state whether you ever had the origi-
nal bill of lading? A. I can’t swear to it.

Q If you have had the original bill of lading,
where would it be sent in the ordinary course of
business ? A. It would stay in my office, if I
didn’t destroy them after a year.

Q Would it be sent t6 the agent at Wanaque ?
A. Tt isn’'t necessary, where the goods are con-
signed to me.

Q Your course of business then was simply to
send an order for delivery, and not send the bill of
lading? A. Yes, sir.

Q You would keep the bill of lading and de-
stroy it after a few months? A. Yes, sir; sone-
times I didn’t receive any.

Q So far as you are able to determine at this
time, if you ever had that original bill of lading, it
has been destroyed ? A. No. I don’t say that.

Q Would there be any way of determining
whether you had the original bill of lading? A
No, not by my records.
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It is admitted that the copy of the bill of
lading which is produced by the plaintiff may
be offered in evidence instead of the original.

Same is marked Exhibit P-7.

Q Now let us take up car Sou. 32537, and I
showyou what purports to be an order for deliv-
ery of that car, dated August 28,1905 ? A. Irecog-
nize that. y

Q This was sent in duplicate the same as the
other orders that you have referred to? A. Yes,
SIT.

Offered in evidence and marked P-8.

Q Icall your attention, as to this car 32537, that
according to the way-bill this also was consigned
topaper mill and lumber company yard switch.
Have you any recollection as to that car—the rea-
son for the special directions? A. No, sir.

Q Nothing other than what you have stated as
tothe other cars ? A. That is all.

Q Now as to the bill of lading of that car. I
showyou what purports to be a copy which has
been handed to me by the freight agent of the
railroad. Are you able to state what has become
of the original ? A. No.

By consent the copy is received in evidence

/ and is marked P-9, the defendant reserving

his objection as to its competency, relevancy,
etc.

Guss Examination by Mr: Cabell:

Q In your dealings with the Wanaque Lumber
Company when were they to become the owners
of the stuff, the freight that you turned over to
them by order? A. It is customary as soon as
they pay the freight. As soon as the stock is de-
livered to them they pay the freight.

10

39
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Q Here is a car billed “ Alcott & Company,
paper and lumber mill yard switch, Wanaque,”
and you have given an order for delivery to the
Wanaque Lumber Company. When will that be-
come, as between you and the company, the prop-
erty of the Wanaque Lumber Company? A. As
soon as delivered at their switch as the way-bill
calls for, and when they pay the freight onit.

Q Has the lumber company since agreed to take
these cars from you, wherever they might be de-
livered ? Have they agreed to settle with you for
those cars, wherever they might be? A. They
have settled with me.

Re-Direct Examination by Mr. Hobart:

Q. What was the agreement of sale between you
and the lumber company-"-cash or by note ? A
By note. It is no agreement; they offered their
notes and I accepted therm

Q. When were the notes offered and accepted as
compared with the time of delivery of the cars?
A. T guess two of those cars were the regular
time, and the other two about six months, I
imagine, after the cars arrived at Wanaque.

By Mr. Cabell:

Q And why were those two cars settled fora
long time afterwards? A. Because they were
never delivered there.

Q Did the lumber company insist, for ay
length of time, on your producing them on the
switch ? A. They certainly did.

Q How long afterwards, or rather about six
months afterwards, did they waive their claimwith
respect to you, to deliver it on that switch, and pay
for the cars and take the property ? A. They dd

By Mr. Hobart:
Q Were notes given by the 1. v .. company for

all four of these cars? A. Yes, sir.
Q When were they given as compared with the
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time of the order for delivery? A. I can’t state
that.

Q Before or after the orders for delivery were
given? A. Afterwards. You mean after the cars
arrive or before ? Remember the orders for de-
livery of those cars always go before a car arrives;
so naturally I wouldn’t get my payment until after
the car arrived.

Q Did yougive any order for delivery as to any
or all of those cars, before or after the lumber com-
panygave you a note or notes in payment for
them? A. I gave the orders long before I received
1Ty paper.

Q Was the order for delivery given before the
cars actually arrived ? A. Certainly.

Q And was the order given on the understand-
ing between you and the lumber company, that the
Tumber company would give a note in payment?
A Well, T had been doing business for a number of
years with them and it was always customary for
themtogive me paper; so there was no special
agreement made in those special cases.

Q Afteryou had given the order for delivery,
did you consider yourself the owner of the lumber
inany of those cars ? A. Idoas a rule until the
freight is paid and the railroad company turns the
goods over to the customer.

Q And in these cases the lumber company has
nede settlement with you? A. Yes, sir.

Q You don’t happen to know whether, as a
matter of fact, the freight has been paid on any
or all of those cars, doyou? A. I don’t know.

Q Something was said as to two of those cars,
about settlement being made six months after de-
livery. What did that refer to? A. That the
cars were never delivered to the Wanaque Lumber

ompany, on their switch, and they had the mat-
ter up with the railroad company at the time to
tryto get them to deliver them there, and the
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thing was dragging along, and it was no trouble of
mine, and the Wanaque Lumber Company thought
they would take the matter up themselves, and so
they settled with me.

Q. They did settle with you? A. Yes.

Q. So you don’t know whether any of the
freight has been paid on any of them? A. No.

Q. Do you happen to know to which two cars
your last answer applies, or your preceding an-
swers apply ? Mention has been made of two cars.
Did you happen to know which ones they were?
A. Yes.

Q. Which were they? A. One is 1108 and the
other 44988.

Q. Now, as to those two cars, did the lumber
company give notes in payment? A. Yes, sir.

Q. When were those notes given as compared
with the date of the order of delivery ? A. Months
afterwards.

Q. Who called your attention to the fact that
the lumber company claimed that those two cars
had not been properly delivered? A. I thinkit
was their man there, Mr. Thrift.

Q. Someone on behalf of the lumber company’
A. Yes, sir.

Q. And did the lumber company, by reason of
that claim, decline at that time to give notes? A.
For a while.

Q. And afterwards they did agree to give notes
and did give them? A. Yes, sir.

Q. The only reason then, as I understand, why
notes were not given, as soon as the order for de-
livery was received, was because the lumber com-
pany claimed that the cars had not been propery
delivered ? A. No, sir. My account is not due
until thirty days from the date of invoice, and then
I can make a demand for payment either in notes
or checks. ;

Q. The notes then are not given until thirty
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days? A. Thirty days from the date of invoice,
but the customer has the privilege of paying cash
less two per cent., or of giving a ninety day note.

Q Now, let us take those two cars—an order for
delivery was given as to each of them. When did
yau first know that there was any claim made that
proper delivery had not been made? A. Now,
that question I don’t know whether I can answer.
I can't recall whether the Wanaque Lumber Com-
pany notified me that the cars were not delivered,
awhether the freight agent at Wanaque notified
nethat there was a car there consigned to me, on
demunrage.

Q Did you, in accordance with your usual cus-
tam thirty days after the date of the invoice, call
upthe lumber company to pay for the cars or
givenotes? A. I made a demand, yes.

Q Inwriting? A. No.

Q Towhom? A. To Mr. Thrift.

Q What was the response to the demand ?
A Sinply that the cars hadn’t been delivered to
themand that they didn’t owe me for the lumber.

Q The only ground that was stated for failure
togive a note at that time was the claim that
proper delivery had not been made? A. They
hadn't receiyed the cars and they hadnt been un-
loaded

Q But the claim that was made was that proper
delivery had not been made? A. I supposesthey
besed it on that.

Q Isthat the only reason that was given for
’t giving you the note? A. They had no rea-
s to give the notes if they weren’t in possession
of the goods.

Q That was the only claimthey made ? A. Yes,
that the lumber hadn’t been delivered to them.

They didn’t object to the price of the lumber
°rthe quality? A. No.
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Q. It all turned onthe question of delivery?
A. Yes.

Q You, of course, don’t consider that you areli-
able for the freight on those two cars, if it hadnt
been paid ?

Objected to as immaterial. Objection over-
ruled. Exception allowed to defendant.

A. No.

Re-Cross Examination by Mr. Cabell:

Q Did the Erie Railroad Company ever make a
request of you after the cars arrived at Wanaque,
to ship them somewhere- else—cars 1108 and
44988? A. I will have to put it this way. When
the Wanaque Lumber Company were having
trouble with the Erie Railroad Company m
those two cars, there was a representative of the
Erie came into my office—I don’t know what Hhis
name is, and I don’t know whether he came from
Jersey City or New York—but he asked me sone
questions with regard to those two cars; I dnt
remember the question either, it is so long ago;
but he did ask me whether I couldn’t sell those
cars somewhere else, and have them transferred,
and I told him no. I have forgotton what else he
spoke to me about, but I remember that one thing,

Q Was that the only time ? A. That isthe only
time to my knowledge.

Q Have you any idea of the date of that? A

No ; I couldn’t recall that.

Re-Direct Examination by Mr. Hobart:

Q This representative informed you, did he na,
that the cars were at Wanaque, and that the lum-
ber company had refused to accept them, or words
to that effect? A. No, sir.
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Q He informed you that the lumber had not

been unloaded? A. No, sir.
Q Did he give you any information? A. He
simply came in to find out if I could dispose of that

lumber.

Q Without giving any reason? A. He said he
was from the Erie railroad and gave no reason.

Taken and sworn to before me this 25th day of
January, 1907.

Theo. Rurode,
Master in Chancery of N. J.
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(Invoice referred to in Alcott’s testimony.)
Order No: 1919.

New York, Aug. s5th, 1905

The Wanaque Lumber Co.,
%Nanaque, N. J.

Bought of Alcott & Co.,

Wholesale Lumber and Timber,

29 Broadway.

10 Car Pieces Feet Description Price Aint

100
100
50
10
100
200

100
100

75

20

20
100
15
10
200

No. 1 Hemlock Rough.
800 2x4”-12’
1,200 2X67-12’
800 2x87-12’
240 4x67-12’
033 2x4-14’
2800 2x6"-14’

6,773 @17.50 $1u853
1,067 2x4°-16’
1,600 2x67-16,
1,600 2x8”-16'

4,267 @1850 7BH
480 2x6”-24’ @ 21.00 108
2,607 2x8”-20
540 4x6”-16’
400 4x6”-20
2,667 2x4°-20

6,274 @ 1900 1920

8075
Less freight

CarP. S &N. No. 1108
Via. Erie Railroad.
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(Invoice referred to in Alcott’s testimony.)
Order No. 2030.

New York, Aug. 7th, 1905.

The Wanaque Lumber Co.,

Wanaque, N. J.
Bought of Alcott & Co.,

Wholesale Lumber and Timber

29 Broadway. /

Car Pieces Feet Description Price Amount

68

380
220
220

)

SEEE X

g

668

152
576

Red Cedar Siding.

204 4x6”- 6’ No. 1
1,3304x6”- 7 No. 1

8804x6”- 8’ No. 1
090 4x6”- 9 No. 1
3404 @21.60 ' 73.53

5,040 4x6°-12, No.l
4,608 4x6”-18’ No. 1

4,032 4x6”-16’ No. 1

840 4x6”- 6’ No.2
875 4x6”- T No.2
840 4x6”- 8’ No. 2
855 4x6”- 9’ No.2

3410 @ 20.00 68.20
4,000 4x6”-10,No. 2
4,008 4x67-12,No. 2
1,064~4x6"-14' No. 2
4,608 4x6”-16,No. 2

13,680 @ 23.00 314.64

87,060—18” Perfection Shingl 3.90 339.30

$1,132.20
Less freight
Via Erie R R

Car L S & M S., No. 44988.

20

30
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MR. E. J. RICKER, sworn in behalf of the plain-
tiff, testified as follows :

Direct Examination by Mr. Hobart:

Q You live at Wanaque? A. Ido.

Q How long have you lived there ? A. Always.

Q For a number of years ? A. Yes, sir.

Q All your life ? A. Yes, sir.

Q I believe you are the postmaster there, are
you not? A. Yes, sir.

Q Now, you recall the occasion of the change of
the station, when the two stations were combined
into one known as the Wanaque-Midvale station?
A. Tdo.

Q Now before that change was made will you
state where cars were delivered—that is, on what
siding? A. They were delivered on the paper mill
switch, I believe.

Q. What is that switch known as? A. As the
paper company’s switch.

Q Was it ever known coyour knowledge as the
lumber yard switch ? A. Not tomy knowledge.

Q Was it ever known as the paper mill and
lumber yard switch? A. Not to my knowledge.

Q Now, after the change was made, doyou know
whether or not the siding known as the paper mill
siding was used for deliveries to the general public?
A. Well, I know in some intanees where deliveries
were made but notin general I would not say.

Q. Where were deliveries made to the general
public as a rule after this change was made? A
Well, I had some deliveries to myself—and I
think—

Mr. Cabell:—1 will object—the answer is
not responsive.

A. General deliveries were made at the sidings
of the new station, the Wanaque-Midvale station-

general deliveries.
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Q How long has that been the practice there to
make deliveries at the Wanaque-Midvale station ?
A Twould say since the establishment of the new
station.

Q Haveyougot freight there yourself at this
siding opposite the new station ? A. Yes, sir.

Q Frequently? A. Very frequently.

Q Have you seen others get their freight at the
saneplace? A. Yes, sir.

Cross Examination by Mr. Cabell:
Q What is your business ? A. Real estate and

Q You are the Erie Railroad coal agent at
Wanaque? A. Yes, sir.

Q And you are now using this siding shown on
this map, to the south of Wanaque siding, known
as the paper mill siding? A. Yes, sir.

Q Before you received your coal on your new
siding, where did you receive it sometimes? A.
Just prior to the erection of my new pockets, I re-
ceived it at the new station—before that I received
it on the paper mill siding,

Q You have a practical monopoly of the Erie
Railroad coal business, haven’t you? A. Yes, sir.

Q They won'’t let any one else in the Erie coal
business, will they ? A. Nobody else ; no other
recognized agent.

Q You have, since the stations were consoli-

ated, frequently seen freight delivered to various
persors on the Wanaque siding, where you used to
get your freight ? A. I have in a number of cases.

Q You have seen them as late as 1906™-as late
asmthe year 1906? A. I believe I have.

Q You know you have ? A. Yes, sir; I would
say I have; I think I saw a car of manure deliv-
ered there.

Q Havent you seen them deliver iron e

ere? A. Yes, sir; I saw them loading it.
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Q. You have seen many people load and Unload
there? A. I saw iron ore loaded there, and ma-
nure delivered there, at that point.

Q Did you ever hear of any one besides the
Wanaque Lumber Company being refused delivery
there, prior to November, 1906? A. No, sir.

Re-Direct Examination by Mr. Hobart:

Q How many deliveries have you observed
made on the Wanaque switch, since the station
was moved ?

Mr. Cabell:—Objected to.

Objection overruled. Exception allowed to
defendant.

Q (By the Court) How many deliveries, he says,
have you seen made on the Wanaque switch, since
the station was moved? A. I could not answer
that accurately, but I remember seeing a couple of
cars of manure.

Mr. Cabell:—1 object to his answer, now; as
not responsive to the question—he said he
could not tell—

The Witness:—And I think myself I had three or
four cars of lumber—1I do not recall anything else.

Q. (By Mr. Hobart) Where were your coal
pockets before this station was changed ?

Mr. Cabell — Objected to.

A. On the Wanaque siding.
Q And did you have a lease from the paper
company for the lease of that? A. Yes, sir.

Mr. Hobart:—I should now like to offer the
lease from the paper company, that was
referred to by the witness, Mr. Carter.
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MR. M. B. ROOME, sworn in behalf of the plain-
tiff, testified as follows.

Direct Examination by Mr. Hobart :

Q. You havelived at Wanaque for some years
past? ~A. Yes, sir.

Q. What is your business? A. Hotel.

Q. Do you remember about the stations being
changed there, back in 19017 A. Yes, sir.

Q. Before the station was changed where were
the publicdeliveries made ? A. Why, for Wanaque
it was made where it is now, on the switch that
runs in just above the station; it goes now into
the paper mill.

Q. What is that switch known as? A. The
Wanaque switch we always call it.

Q. Sometimes called the paper company’s
switch? A. Well, from the main road into the
paper mill—west of the wagon road we always call
the paper mill switch.

Q. After the station was moved do you reeall
anything about sidings that were constructed about
that time? A. No, sir.

Q. You know there are sidings there now ? A.
Yes, sir; I go across them ; but I could not swear
whether there is two, three or more.

Q. Do you recall the time when they were built ?
A. T'know there was one or two in there before the
station.

Q. After the station was moved state whether
or not public deliveries of freight were made on
the new sidings, the ones opposite the present
Wanaque-Midvale station? A. Yes; there have
been deliveries made there.

No Cross Examanation.
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CLYDE L. SMITH, sworn in behalf of the plain-
tiff, testified as follows:

Direct Examination by Mr. Hobart:

Q. You live at Midvale ? A. Yes, sir.

Q And are employed by the railroad company ?
A. At Great Notch at this time.

Q Were you at one time employed at the Wan-
aque-Midvale station as agent? A. I was.

Q During what time? A. 1903 and 1904.

Q While you were so employed, where was the
public delivery track ?

Mr. Cabell /—Objected to.

Objection overruled. Exception allowed to
defendant.

A. The outside track opposite the freight house
at Wanaque-Midvale.

Q Will you indicate it on the map—just point to
it for the benefit of the jury ? A. It is about—

Q Find the freight station. A. Opposite here
(indicating). It is opposite the freight house.

Q Was freight delivered on that siding, while
you were there, to people in general ? A. Yes, sir.

Cross Examination by Mr. Cabell:

Q. Mr. Smith, was freight delivered to people in
general anywhere else in that neighborhood?
A. Not as a practice.

Q Was freight delivered down here on the
Wanaque siding ? A. In one instance ; yes, sir.

Q. Wasn’t it delivered in 1903-1904? A. No
Sir.

Q How long were you agent there? A. Six
and one-half months.

Q Was anybody refused delivery there at that
time? A. Yes, sir.

Q Who was the person? A. Mr. Henry Wite-

nour.
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Q Whenwas that? A. It was in the fall of
1903.
Q You are sure of that? A. Positive.

Q You refused him delivery there? A. Yes,
sir ; but it was afterwards delivered though.

Re-Direct Examination by Mr. Hobart :

Q Whydid you refuse delivery? A. Because
I consider it a private siding of the Wanaque Paper

Conpany. - T
Q What led you to that consideration ?

Mr. Cabell:— Objected to.
Objection sustained.

Q Had you received any instructions in regard
toit ?
Mr. Cabell !—Objected to.

Objection sustained. To which ruling of
the Court the plaintiff’s counsel prays an ex-
ception. Exception allowed. Let it be sealed
and it is sealed accordingly.

Wilbur A. Heisley,
J. [seal]

The Court :—1 don’t see how the private in-
structions from a principal to the agent
could affect the shipper.

Mr. Hobart:— And I will make an offer to
save time ; we propose to show that the wit-
ness had received instructions from his supe-
rior officers not to make deliveries at such sid-
Ings.

The Court — Perhaps that may be relevant
in view of this fact, that he afterwards did de-
iver there and might have done it contrary

othe wishes of the company ; in that aspect
it would be competent; if that is what you

10
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claim—if he delivered it there on his own voli-
tion, but not with the knowledge or consent
of the company—I think in that aspect it is
competent.

Q. What is the fact about it, how was it you
came to refuse ? A. Because I considered it a pri-
vate siding of the Wanaque Paper Company.

Q How did you come to deliver it afterwards?
A. Mr. Writenour told me that he had the privi-
lege of Mr. Carter to have the car placed there.

Q Do you refer to Mr. Carter who has some
connection with the paper company ? A. Yes, sir.

Re-Cross Examination by Mr Cabell :

Q Can you tell us exactly when you went to
Wanaque-Midvale as the agent ? A. It was Sep-
tember 24th.

Q What time in 1904 did you go away?
A. About the twenty-eighth of March.

Q Was the car of Mr. Writenour a car of po-
tatoes? A. It was.

Re-Direct Examination by Mr. Hobart :

Q Did you have instructions from the railroad
#company with regard to deliveries on the private
siding ?
Mr. Cabell :— Objected to ; I think he should
confine the record to this siding.

Q The siding called the Wanaque siding? A I
was made to understand—
Mr. Cabell '—Objected to.
Q I understand you had some written instruc-
tions in regard to it ?
Mr. Cabell .— Objected to as leading.
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A. As far as written instructions go, I never re-
ceived any written instructions regarding it.

Q Did you receive any other kind from the
company? A. No instructions ; no, sir.

Mr. Hobart .—That answers it then, and I
cannot very well press the question.

MR. C. C CAMPBELL, sworn in behalf of the
plaintiff, testified as follows.

Direct Examination by Mr. Hobart:

Mr. Hobart:—This lease has been referred
to and called for—

Mr. Cabell:—1 produced it at your request.
Mr. Hobart.—1It is offered in evidence.
Admitted. Marked Exhibit P-5.

[Page 74, Book of Pleadings and Exhibits.]

Mr. Hobartl will now offer the map ; I
do not think it has been formally offered yet.

Marked Exhibit P-1.

[Facing page 50, Book of Pleadings and Ex-
ibits.

Mr. Cabell :—\Jnder the limitations, of
course, agreed upon.

Q {By Mr. Hobart) Are you agent of the rail-
road company at Wanaque-Midvale station ? A.
Yes, sir.

Q. Now, you were agent there on two separate
occasions, if I understand it correctly? A. Yes,
SIr.

Q Gives us the dates ? A. July 19, 1904, until

anuary 11, 1905, and from April 5, 1905, until the
present time.

Q Will you state what the system was of keep-

10
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ing the records of car service at that station? A
Well, at the time I went there—do you mean ?

Q Yes;state generally what the systemwas. A
It was not complete I must admit.

Q There is a book called the car service book?
A. Yes, sir.

Q Was that kept under your direction while
you were there ? A. Well, it was left principally
to my assistant, although I had charge ofit, of
course, the same as other books and records of the
office.

Q You were the man in charge of the office?
A. Yes, sir.

Q And you had several men to helpyou? A I
had one man to help me.

Q Now, have you the original car service record
books here today ? A. Yes, sir.

Q Where are they ? A. They are right therein

that p acka%
Q The book that you have before you, is that

the earlier of two books ? A. Yes, sir; this is the
one at the time I was there first.
Q. Does that book show the record as to car
number 100824 ? A. Yes, sir; I believe it does.
Q. {By Mr. Cabell) What date ?

Mr. Hobart.— March 27, 1905.

Q {By Mr. Hobart) Do you find in that booka
record as to that car ? A. Yes, sir; there it is

Cross Examination by Mr. Cabell:

Q I notice here in the arrival colunn an
erasure, what does that mean? A. That nears
that—

Q You have 3 |27 and then you have 4 |4?
A. Sometimes we get a car on what we call ad
vance billing—the way-bill was received in the
office on the 27th day of March, the car did not ar-
rive until the 4th day of April, under this way-hill
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here—the 23rd—that was when we received the
revenue billing for the car.

Q. Then this arrival column does not show—you
don't always put down the time of arrival? A.
Yes, sir.

Q. Whatis that 3 | 27? A. That was put in in
error.

Q. When did you strike out that pencil mark and
put the other there? A. The date that the car ar-
rived on a car billing—what we call running card—
when we noticed our mistake in putting in there
the 3| 27, the date the revenue billing was re-
ceived at the office and found that the car had not
arrived, but came on running card, on the 4th day
of April, merely a clerical error.

Q. I notice a great many of those clerical errors
in the column here? A. There is only one more
there—there are two or three others there.

Q. They are all clerical errors, too? A. Yes,
Sir.

Q. There are more clerical errors marked in that
column than there are accurate markings, are
there not? A. I don’t know that there are.

Q. Yes; there are three or four there that are
right—half the page is right and the other half is
wrong? A. Yes, sir.

Mr. Hughes :—I don’t think it ought to go

in.

Q. (By Mr. Cabell) T notice a column marked,
;'I'al'én;:-, notice of arrival sent to consignee.” A.

es, sir,

Q. You know that this card to the Wanaque
Luln:l:-.-r Company is marked in pencil in that
column, and all the others in ink--how do you ex-
blain that? A, An indelible pencil.

Q. Date, notice of arrival sent to consignee is
here marked 4 | 47 A. Yes, sir ; that means April
4th, postal notice was sent April 4th. I was not
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agent at that time; that was prior to my being
agent; I went there on the 5th of April.

Q Oh, I beg pardon; did you make a pencil
memorandum ? A. No, sir.

Q Who did? A. That I could not say; I was
not agent at the time.

Q Who made this correction in ink of a car
100824, where it is changed from 3 |27 to 4 |4?
A. Tdid.

Q You were not agent at the timé—you put
that down the next day ? A. Yes, sir ébecause our
card billing comes in, and we give them the stamp
date of the station, Wanaque-Midvale station- all
card bills that come in are stamped on the date of
arrival, regardless of—

Q We are not talking about that; we are talk-
ing about this entry here. A. It was taken from
the card billing—that insertion was taken from
the card billing instead of from the—

Q Then your only evidence of the date of ar-
rival is your card billing that you saw, and you
went back and marked it as 4 |4 ? A. Because the
revenue billing showed the date of March 27th—
stamped date on it.

Q Your record is not made up from the actual
arrival of the car then? A. It is at the present
time; yes, sir.

Q. But that isnot? A. No, sir.

Q This one was not made according to the sys-
tern? A. All these dates have been changed on
these because they were taken—this agent entered
the date of the arrival of revenue billing at the
office, which was in advance of the car, and when
the car did arrive we had to make that change,
and make the correct change of when the car did
arrive; on this date this man shot himself;the
way freight \yas in there at about the time that he
shot himself, at the time he committed the deed;
the way freight was at the station at that time,
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therefore, of course, there was a slight mix-up, I
suppose, in the business.

Re-Direct Examination by Mr. Hobart:

Q Did the car arrive on the date shown on the
record ? A. As to the stamp date on the card,
way-bill or running card.

Q You were there the next day? A. And the
carwas in the yard.

Q (By Mr. Cabell) Did you go out and inspect
the cars in the yard personally ? A. No, sir;I
have my assistant for that.

Q You then don’t know that the car was in the
yard? A. No, sir.

Q (By Mr. Hobart) You can tell by reference
to your yard book? A. Yes, sir.

Q 1s it the system to have a record kept in the
yard book each day of the cars in the yard ? A.
Yes, sir.

Q And was that the system adopted or followed
by you when you went there on the s5th of April ?
A. Tt was there ever since I worked there.

Q What is the car service record book to do
with the yard book, if anything? A. The yard
book is drawn each day for cars.

Mr. Cabell:—Objected to ; the answer is not
Tresponsive.

The WitnessThe cars in the yard book are
checked against the billing, the card billing, the
running card-each day, and they are entered in
the car service book, which gives us the date of
arrival of the cars.

Q When the car is taken away what record is
made of it ? A. If the car belongs to us, why, each

ay, if the car belongs to us, each day we follow
it up, and when the car is released the book shows
w e€™er that car is loaded or empty ; if empty it
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is released, and then the car service book is nade
up to that effect that the car is released on that
date. Each morning this yard book is taken.

Q You, personally, of course, did not make up
the record of the yard book? A. I never hawe
with very few exceptions.

Q Always made by your assistant? A Yes
Sir.

Mr. Hughes:—1 should like to ask ae
question.

Cross Examination by Mr. Hughes:

Q Just one question as to whether you make
that record up from the cars or the cards? A
The yard is taken each morning and the cards are
checked with this yard book or revenue billing,
some cards come in with revenue billing, the reve-
nue billing accompanies the card ; that is checked
with the car service book; that is the way we
have of keeping the record.

Q I mean you would not enter a car in the car
service book simply because you had the billing;
of it ? A. No, sir ; if the card billing checks with
the yard book—occasionally a car will come ahead
of even the card billing, or we get a card billing
ahead of the car.

Q Onvery rare occasions ? A. On these ooca
sions when the entry was corrected afterwards.

Q Did the first entry correspond with the cards
billing ? A. The first entry in pencil there gives
the date of the revenue billing, arrival at the
stations, that is stations like Buffalo or any large
station; they follow the cars on what they call-
on the regular billing—and these billings are sent
by train mailed to the destination ; then, when the
yardmaster, or whoever has charge of the cars, he
makes up a running card, and those cards go for-
ward with the conductor who handles that car,
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andin all cases he should not handle a car without
a running card.

Q Then he should not handle running cars
without a card ? A. No, sir.

Q Haven't you entered up some running cards
ﬁe— A. The revenue billing comes by train

Q You entered up the revenue billing there as
the time of arrival of the car ? A. No, sir ; that
was done by my predecessor, by entering the date
of the revenue billing.

Q After you arrived it appears to have been done
somemore ? A. Yes, sir; these numbers here were
figured by my assistant who did not understand
how to keep the books, and the correction was
made after I called his attention to the fact that
he had made wrong entries.

Q Then you are able to say there are gross in-
accuracies in that record ? A. Inasmuch as the

entering of the first item.

Mr. H o b a rtWe do not claim any car ser-
vice from the date that is crossed out there,
the 27th of March.

Q When does this record show, if at all, when
notice was given to the. consignee? A. These

Q What does that say? A. 4 |4.

Mr. Hobart:—1 will offer the record of that
car; I desire now to offer the record of the
car for what it may be worth, stating,.as I
stated in the first place, that we only claim
from the corrected date.

The Courtl think it is competent; of
course, the weight the jury will attach to it is
or them to determine. Your objections sim-
Py go to its value as evidence. It is admitted.

Exception granted to defendant.
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Marked Exhibit P-6.

[Facing page 76, Book of Pleadings and Ex-
hibits.]

Re-Direct Examination :

Q (By Mr. Hobart) When you went there as
agent, was in July 1904, you said ? A. Yes, sir.

Q. Where was the public delivery track? A. 1t
was just north of the freight house on the oppo-
site side of the track.

Q When you went there the second time in
April, 1905, where was the public delivery track?
A. In the same place.

Q The freight house is on the other side of the
track? A. On the west side of the track.

Q. And was at that time? A. Yes, sir.

Q. Was there acrossing across the track? A Just
south of the freight house.

Q Now, on or before the difficulty arose to this
car 100824, where was it customary to place the
cars that came consigned to the lumber company ?
A. Together with all other cars on what is called
track number one, which is the first track used of
the passing siding.

Q. Now, as to the lumber cars, what was the cus-
tom with respect to the length of time that they
would stay on that siding ? A. Until they were
ordered placed on the paper mill switch.

Q Then it was customary to place them on the
paper mill switch ? A. Yes, sir.

Q And that continued up to the time of this
particular car ? A. Until I received notice not to
place any more.

Mr. Hughes:—1 ask to have that struck at

The C o u rtl decline to strike it out; letit
stand.

Q When you were there as agent in the year
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1904, did any car service accrue as against the lum-
ber company ? A. Yes, sir.

Q Were bills presented ? A. They were mailed.

Q Were they paid ? A. Never.

Q Do you know why any change was made with
regard to the lumber company as to the place of
delivery? A. I don’t understand the question.

Mr. Cabell:—1 object to this—

Q Do you know why any change was made
with regard to the lumber company as to the place
of delivery ?

The Court:— Anything which prompted the
railroad company to make the change ?

Mr. Hobart .—Yes, sir; the point is: he
says that instructions were sent, and I propose
to show the reason for it was that the fact
that the lumber company had refused to pay
car service charges, and in line .with certain
decisions which I shall later call to your
Honor’s attention, when the time for argu-
ment comes, to the effect—the point that I de-
sire to mention now, so that your Honor may
have it in mind, is that we shall claim that if
the lumber company refused to pay car
service charges, the railroad company was jus-
tified in refusing to continue the custom of
delivery on this siding.

The Court:—You mean to say that if the
defendant refused to pay car service because
it did not unload the cars promptly, freight
delivered on the paper mill siding, that that
was one reason why the railroad company
would be justified in telling their agent not to
deliver other cars to them until the prior bill
was paid ?

Mr. Hob artNot necessarily that, not as

10
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a means of collecting the prior bill, but it was
a legal justification, as the cases hold, for the
company to refuse to continue the practice of
delivering on a private siding, and it is so de-
cided in a number of cases.

The Court:—1 suppose the law would simply
require them to deliver on their regular siding
—the usual siding, unless they had made some
contract.

Mr. Hobart:—The defendant will claim that
by custom, or by some other right, we were
bound to continue making deliveries on this
so-called paper mill siding ; now, we want to
show that the reason why we refused to con-
tinue making such deliveries was the failure
to pay former charges and that was a reason-
able justification for our action in retaining
the car in our possession until such charges
were paid. There is no claim made of any
general lien.

The Court:—As I understand it, you are
seeking to justify these present charges—jus-
tify the refusal to deliver by the plaintiff until
these present charges were paid—because the
defendant had failed to pay other charges m

other cars.

Mr. Hobart /—That is not quite it; it is not
for the purpose of enforcing a collection of
the prior charges, not at all, but for the pur-
pose of enforcing the collection of charges
that might accrue on this particular car, by
retaining it in our possession.

The Court:—But how would the fact that
they had not paid on the other car have any-
thing to do with the fact that they had not
paid on this car; suppose they had offered to
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pay the reasonable car demurrage on this car,
would not you have been obliged to have de-
livered them their car regardless of that fact
that they still owed on another car?

Mr. Hobart:—1 think that may be so as to
that car. This question has got to be passed
on sometime during the case, and I would like
to call your Honor’s attention now to the de-

cisions.

The C o u r tI mean to say that my inclina-
tion is that the mere fact they had not paid
carservice on other cars would be no excuse
for the company not delivering the present
cars, if the defendant did pay, or offered to
pay, the reasonable demurrage charges on
these present cars.

Mr. Hobart:— 1 agree with your Honor to
a certain extent.

The Court:—Then what is the object of your
question ?

Mr. Hobart:—The point is this, that the
lumber company refused to pay charges on
prior cars; now, this lumber company claims
to have the right of delivery on a special siding
and we refused to deliver this car on that sid-
ing—the reason that we refused, at least that
is what I hopeto show, is because they had re-
fused to recognize charges on prior cars, con-
sequently we insisted upon retaining this par-
ticular car in our own possession for the pur-
pose of enforcing the lien, which, of course,
ran on from day to day, and our justification
for so doing was the attitude of the company
asmade known to us in connection with prior
cars.

The Court:—You mean to say you refused
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to deliver it on the private siding, because if
it was delivered there, you had every reason
to believe the defendant would not pay any
demurrage ?

Mr. Hobart:— That iS the p01nt exactly;
that expresses it precisely.

The C o u rtIthink it is competent to show
that the company did act reasonably.

Mr. Hobart:— Does your Honor desire me
at this time to refer to the cases that bear
on this?

The C o u rtNot at all; the question is ad-
mitted.

Q (Question read.)

A. Yes, sir; because Mr. Thrift, the manager,
told me that they did not recognize car service.

Q. (By Mr. Hobart) Now gOiIlg back again to
car 100824 ?

Mr. Cabell:—1 wish to ask if this testim ony
applies to car 100824 ; it was not stated defin-
itely when this regulation was put in force,
and I want to know—can the witness tell me
when the company refused to place cars—

The Court {(—Bring that out on cross examni-

nation.
Q (By Mr. Hobart) Going back to car 1008241
will offer the way-bill for that car.

Mr. Cabell:— 1 refuse to be bound by that.

Marked Exhibit P-7.

[Facing page 76, Book of Pleadings and Ex-
hibits.]

Mr. Hobart:— 1 will also offer the transfer

slip for the purpose of showingit is inter-
state Commerce ; goes with the way-bill.
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Marked Exhibit P-8.
[Page 77, Book of Pleadings and Exhibits.]

Mr.H o bartl ask the defendant if he has
the bill of lading ?

Mr. CabellNo ;Ihaven't it.

Q (By Mr. Hobart) Will you state what the
custom was with regard to sending the consignees
notice of the arrival of cars? A. On this par-
ticular caror at that time ?

Q At that time. A. At that time, as I stated
before, that our records were not kept up in the
present state of efficiency.

Q Was there any notice sent for that car? A.
Yes, sir.

Q Inwhat form was it sent? A. It was sent

ana postal notice.
Mr. Hobart: — Have you the postal card ?
Mr. C a b elll have.
Mr. Hobart:—! offer it in evidence.
Mr. Cabell:—1 have it here.

Mr. Hobart:—1I ask the defendant to produce
apostal card dated the fourth of April, 1905 ?

Mr. Cabell: —1 haven’t got it.

Mr. Hobart: —1 ask the witness to refer to
his letter press copy book of postal card
notices sent and state whether or not he finds
arecord of the postal card?

Mr. Cabell:—1 object to his record of the

postal card.
The C o u r t You don't object to the postal

Mr. Cabell :—1 produce one.
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Mr. Hobart —That is not the one I want.

The Court /—He has called for a postal card
which you do not produce ; now, he wants to
proge by the record the sending of a postal
car

Mr. Cabell /—Suppose he tells us he sent it
first?

The Witness:—There was one mailed the day
that I went there, on April 5th.

Q (By Mr. Hobart) Did you keep cabon
copies ? A. There is a press copy, a letter press
copy of that card.

Q Have you the book? A. I have it some-
where in the office, but I have searched for it and
did not find it; the agent who had charge of it at
this time, he copied in—

Q Never mind ; you have looked for it and can-
not find it? A. Yes, sir.

Q Have you ever seen it ? A. Yes, sir.

m (F When? A. About the time I went there.

Q Was your attention called to the matter, or
how did you happen to find it ? A. I found a book
that was not used for that purpose, and I have
searched for it since and could not find it.

Q Did you, at my request, make another copy
based on the letter press copy—1I refer now to the
first one that you did not find? A. One was made
from that copy.

Q Did you make it yourself? A. Yes, sir.

Q The postal card is in the printed form, isn't
it? A. The body of the card is in the printed
form ; we had to fill in certain parts, dates, etc.

Q. Car number? A. Car number, and all other
parts, excepting a rule in regards to calling atten-
tion to the car service rules.

Q That is printed onthe card? A. Yes, sir.

Q Well, did you make a copy on the printed
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form that was in use, of the postal card on the day
you went there as agent in April, 1905, did you
make a copy of it on one of the printed forms ?
A No, sir; the copy was made before I went there
—laid there in the office, and was copied—that is,
it had been copied, and the card was ready to mail,
and it was mailed.

Q And acopy was kept? A. Yes, sir.

Q Did you mail it ? A. Not personally.

Q Whodid? A. My assistant.

Q {ByMr. Cabell How do you know? A. It
was mailed just the same as others.

Mr. Cabell:—Objected to.

The Court:—I1 think that is competent; if
you prove that a letter was written in your of-
fice and was treated the same as all other cor-
respondence was—put in the box—that is rel-
evant.

Mr. Cabell:—We think he ought to show
that he did, as a matter of practice, mail the

Q {By Mr. Hobart) What was the custom about
mailing postal card notices? A. Postal card
notices for Wanaque were mailed at Wanaque post

ce by the assistant when he took the yard.

Q By the Court) How often was that? A.
Every morning,

Hobart) When y°u went thereon
hie 5th of April you found a postal card which had
not yet been mailed directed to the Wanaque Lum-
ber Company? A. Yes, sir.

Q. And was it turned over to the assistant for
mailing? A. Yes, sir; it was.

Q. Did you at that time or not, notice any letter
than”o® Car™*  A. I found one about

ime when I was copying other papers.
hat is the one you have not bfeen able to find

10
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at this time, in connection with this trial? A
Yes, sir.

Q Did you at any time thereafter, and before
this trial came on, make a copy of that card m
the printed form, a letter presscopy ?  A. There
was one made—a copy of the copy.

Mr. Hobart —That particular book has unr
fortunately been lost, or at least cannot be
found.

Q (By Mr. Hobart) Can you identify this card
which I have in my hand, which purports to be a
copy ? A. Yes, sir ; that is mywriting.

Q That is in your handwriting? A. Yes, sir.

Q. Copied from what ? A. From the original.

Q (By Mr. Cabell) The original or the cabon
copy? A. The press copy.

Q (By Mr. Hobart) Do you remember when
that was made ? A. I could not say.

Q It was sometime before this trial came an?
A. Yes, sir.

Q (By Mr. Cabell) After the suit began?
A. No, sir.

Q (By Mr. Hobart) Isthat or not a correct ayy
of the letter press copy? A. Yes, sir; as near asl
remember.

Q This purports to have been sent by ae
Fisher? A. He was the agent who shot hinsdf.

Q You came there the day after hedied? A
Yes, sir.

Mr. Hobart:—I would like to offer this.

Mr. Cabell:—I object.

The Court:—Now, as I understand it,this
is a copy that he made from the press ayy,
and the press copy is destroyed, and you can-
not find it ?

Mr. Hobart:—Yes ; those are the facts.
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The Witness  That is correct.
The Court :—1 will admit it.
Marked Exhibit P-g.
[Page 78, Book of Pleadings and Exhibits.]

Q (By Mr. Hobart) Now, was there any postal
card notice sent with regard to this same car? A.
I believe there was.

Q Ishowyou a postal card which the defend-
ant produced, dated April 27,1905 ;is that the one
thatyou refer to? A. Yes, sir; that is made by
1y assistant.

Q You recognize his writing? A. Yes, sir.

Q Mailed in the usual course ? A. Yes, sir.

Marked Exhibit P-10.
[Page 79, Book of Pleadings and Exhibits.]

Q Now, the car service record book has been
referred to, and the record of this car offered, I
askyou to refer to that and state when that car
wasreleased ? A. July 6th, 1 P. M.

Q 1905? A. Yes, sir.

Q Upto that time what was the amount of car
service that had accrued, according to your rec-
ords? A. $75

Q State how you arrived at the figures of $75;
you need not give us all the figures of the compu-
tation, but simply between what dates? A. From
the date of the mailing of the postal notice—April
4,1905. .

Mr. Cabell:—1 think your statement shows
April 5th.

The Witness — The date of the postal notice
was April 4,1905, computing from that time
to July 6th at 1 P. M., amounts to $76, or $75
an some 23 hours, and the car was ordered
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April 4th at 3 P. M. ; that was when the lun
ber company came to the office and ardered
the car placed onthe paper mill switch. The
car was placed April 5th, at 3 P. M; that was
when it was taken from the storage yard m
number one switch to the paper mill switch
for unloading ; that was deducted one day,
deducted from the time the car was ordered un
til it was placed.

Q (By Mr. Cabell) When did you say it was
ordered ? A. On the 4th of May—I made amis-
take—on May 4th it was—it was placed May 5th

Q (By Mr. Hobarl) Placed the next day on the
paper mill siding? A. Yes, sir.

Q Now, was it Mr. Thrift that ordered the car
placed on the private siding ? A. Yes, sir.

Q Now, before the order for placing was given,
was there any car service accrued as you figure it?
A. Yes, sir.

Q What was said as to the payment of the
charges up to that time ? A. I told him the car
service would have to be paid.

Q Was the carlocked? A. I put lockson the
car before removing it from number 1 switch.

Q And were the locks on when it was put onthe
private siding? A. Yes, sir.

Q Now, after the car had been placed on this
siding, what was said or done as to car service?
A. Well they requested me to have the locks off so
they could unload the car.

Q What did you say to that? A. Itold hmI
could not do it until the car service was paid.

Q Did they or did they not offer to pay the car
service ? A. No, sir.

Q Whom were these communications with for
the most part? A. Mr. Thrift, the manager of
the lumber company.

Q Did youtell him the amount of the car se-
vice that had accrued up to that time ? A. Idid
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Q Do you remember whether he went over the
figures with you ? A. No, sir ; he did not.

Q What did he say as to the charge? A. He
said that he did not recognize car service.

Q Did he offer to pay any part of it? A. Not
the car service—he offered to pay the freight.

The Court:—All of this is as to the first car ?

Mr. Hobart:—Yes.

The Witness:—1I think it was about $17, if I re-
member right, about $17, the first time he called in

regard to the car.

Q Did he make any objection as to the amount
of the charge? A. No, sir ; he did not make any
objection to the amount but he objected to paying
any part of the car service.

Q Now; did you send any letters to the lumber
conpany with regard to this car ? A. Yes, sir.

Q I ask you to produce the original or the letter
dated April 27th. I will offer this letter.

Marked Exhibit P-11.
[Page 80, Book of Pleadings and Exhibits.]

Q Doyou know when this letter was sent—was
it arnot sent the day it was written? A. Yes, sir;
1t was.

Mr. Hobart:—1 will read this letter. (Read-
ing Exhibit P-11.)

Q (By Mr. Hobart) Now, I am not sure whether
you gave us the date as to this first car when Mr.
Thrift asked you to put it on the private siding ?
A That was May 4t111).

Q Some days after this letter was written ?

« Well, I don’t know just the date of that letter.

Q The letter is April 27th? A. Yes, sir; April
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Q Now, after Mr. Thrift requested you to place
the car did you have it put on the private siding?
A. Yes, sir; on the following day.

Q Why did you wait until the next day? A
Because our way freight had gone west.

Q You had to wait until the next freight train?
A. Yes, sir.

Q Now, at or about that time was there any
thing said by you to Mr. Thrift orto any one dse
on behalf of the lumber company with regard to
the placing of further cars on this private siding?
A. Not up to that time.

Q Now, after that time, was anything said?
A. Yes, sir.

Q How long after? A. Until I received that
notice not to place any more cars there.

Q. You received notice from whom? A. Fom
the railroad company, from my superior officers.

Q Did you send a letter to the lumber
in regard to that subject ? A. I think I did

Mr. Hobart:—1 ask for a letter dated July
3, 1905,1 offer it.

Marked Exhibit P-12. (Reads to the jury).

[Page 80, Book of Pleadings and Ex-
hibits.]

Q Before that letter was sent had you had any
conversation with Mr. Thrift on that same subject?
A. T think we had on different occasions, about
the car service.

Q Did you tell him anything about placing cars
on the private siding ? A. I think not.

Q I mean did you say anything—

Mr. Hughesl think he has answered
that.

A. T think my letter was the outcome of the
orders that I received from the superintendent.
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Q. Before the letter was sent did you have any
talk with M. Thrift in regard to it ? A. No, sir.

Q You think not?  A. Not that I know of.

Q Now, your records show that that car vras
released on July 6th—what is meant by released ?
A That means that the car was taken away from
Wanaque-Midvale.

Q Do you have any recollection as to this par-
ticular car as to whether it was taken away on
that date, aside from your record ? A. Yes, sir.

Q What impresses that fact upon your mem-
ory ? A. Well, that particular car, as I remember,
had been opened, and Iwent and closed the door
and notified the superintendent at Jersey City of
the fact that the car had been opened and a por-
tion of the contents had been taken out, and I
went to Jersey City that same afternoon, and met
the superintendent and other officers of the com-
pany, and they advised me to send the car out the
next day, which I did.

Q That was on July 6th ? A. Yes, sir.

Q That was the end of it as far as you were
concerned ? A. Yes, sir.

Q I observe that according to yourrecord you
have got down here under the head of collection,
$7500—did the company ever pay that amount so
far as you know? A. They did not collect that—
did not collect that amount from them— that was
advanced by Weehawken, and as far as that charge
was concerned it was a credit to me the same as if
I had collected it from the lumber company— I
advanced it on the Weehawken office.

Q You put it on the way-bill as an advance
charge tobe collected at the next station? A.
Yes, sir.

Q Were you or not authorized to make col-
lections of car service? A. Authorized.

(%7 Did you make collections from time to time ?
A Yes, sir.
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Q But nothing was ever paid to you on account
of this car? A. No, sir.

Q Now, do you recall an occasion on the day
when this letter was written, on July 3rd, 1905
Exhibit P-12, do you recall having any conversa-
tion that day with regard to Mr. Thrift? A Ch
the date the car was taken away ?

Q No, on the date the letter was written. A 1
think not.

Q Did you, at any time shortly after that letter,
have any conversation with Mr. Thrift on the sub-
ject of delivering on the so-called private siding?
A. He asked me to deliver other cars later on

Q Did you say anything to him about the sub-
ject matter of the letter ? A. I think not, only
that we could not place any more cars there for

them ?

Q What did you tell him as the reason ? A Be-
cause of their refusal to recognize car service, and
I did not consider the switches theirs; I had orders
to place cars on the public delivery track-

er And what did he say in response to that asto
whether or not he or his company would or would
not pay car service? A. He said they did not

recognize car service.
Q Now, let us take the next car, number 70183

I will offer the original way-bill.

Mr. Cabell:—1 shall have to object to your
way-bill.

Q (By Mr. Hobart) I show you what purports
to be an original way-bill for car 70183 ;is that ar
not the original ? A. Yes, sir.

Q It came in the usual course of business toyou
as the station agent ? A. Yes, sir.

Q And this is the way-bill that came with B &
O, car 70183? A. Yes, sir.

Mr. Hobart:—1 offer it.
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Mr. Cabell:— Objected to.

The Court:—It relates to the history of the
car—gives the date and direction—of course
it is not binding on you.

Mr. Cabell:—1 make the objection and take
an exception.

Exception allowed.

Marked Exhibit P-13.

[Facing page 80, Book of Pleadings and Ex-
hibits. ]

Mr. H o b a rt] will offer the delivery order
as to this car which has heretofore been
marked Exhibit P-1 in the depositions, and
will now be marked Exhibit P-14 in evidence.

Marked Exhibit P-14.
[Page 81, Book of Pleadings and Exhibits.]

Mr. Hobart:—! will ask the defendant to
produce the bill of lading for- this car.

Marked Exhibit P-15. Bill of lading from
Engels, W. Va.

[Page 81, Book of Pleadings and Exhibits.]

Mr. Hobart.—1 now ask the defendant to
produce postal card, notice of arrival of this
car, under date of June 20th.

Mr. C ab elll have this postal.
Marked Exhibit P-16.
[Page 87, Book of Pleadings and Exhibits.]

Mr. Hobart:—The postal card is dated June
20, 1905. I would like to read this one.
(Reads it to the jury).

10
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Q. Was this postal card, Exhibit P-16, sent in
the usual course of the mail? A. Yes, sir.

Q. Have you letter press copies of it which indi-
cate that— A. Yes, sir.

Q. Tell me whether the postal card notices that
were sent all had this reference to car service
rules—this printed reference? A. I think so—
that was the general form that is used.

Q. Did you at the time these postal card notices
were served have a copy of the rulesin your place?
A. Yes, sir.

Q. Did Mr. Thrift or any one in behalf of the
lumber company ever ask to see them? A. No,
sir.

Q. Now refer to your car service record book as
to this car, I think you will find that in the next
book, Mr. Campbell. I remember seeing it in the
next book, that is the reason I speak of that. Now,
you find it there, now what does that record—was
this record kept in the same way as the other’
A. Yes, sir; except this book was used prior tothe
release of this car, and these cars wete transferred
to the other book, a letter book.

Q. So that the record as to this car appearsin
both books ? A. Yes sir.

Q. And this book was not in use ; just get the
other record ; let us have them both together.
Does the record of the same car also appear ina
later book ? A. This car appears in both books,
because this car was transferred to another car
86472, 1 believe.

Mpr. Hobart:—I will offer the record, the car
service record of car 70183.

Cross Examination by Mr. Cabell :

Q. This record in the first book, was that m'.‘l'i@
by you? A. No, sir;that was made by Mr. Far-
ley.
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Q Doyou know who made it? A. My assist-
ant

Q While you were there ? A. Yes, sir.

Q I notice it says “ Order placed by consignees,
620" ? A. The cararrivedon 6 |19at 11 P. M,;
it should be 11 A. M. and the car was placed on
switch number 1.

Mr. Cabell:—1 ask to have that struck out
as he is simply reasoning.

A Tcould not swear that that is correct.

The Court: —Then strike it out.

Q What is this notation that is scratched out
there—that is the same error that was made in the
former one ; now, here is your column stating the
date of placing, what is the first statement that
has been made there that has been erased ? How
doyou know anything about number 2 track? A.
Number 2 track is our public delivery.

Q Now, what is that notation that you have
erased? A. 6-19,1 P. M

Q And you have scratched that out? A. And
made it 6—20, 4 P. M, giving them the benefit of
are day.

Q You don’t say the notice was sent until the
20th? A. That was all right; the notice was sent
the same day.

Q I notice in your “ Remarks” here you say
“Timeexpires 6-23,12 M.” 1 don’t notice that in
any other in/that column ? A. No, sir.

Q When was that put in ? A. I could not say.

Q Was it put in on the 23rd of June, or was it
put in after ? A. It might have been put in after,
for those remarks have nothing to do with the re-
oord, only for our own personal information that
isall, and when we are making up, in computing
our time, it helps us in that way, that is it.

Q I don't notice any other instance on that
Page. A. No, sir.
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Q Can you explain why there is no other re-
marks of that kind opposite any other car? A
It is only for the benefit of computing our time to
show just exactly when the free time expired.

Mr. Hobart:—There are two records inthis
case, are they admitted ?

The Court—Admitted.
Marked P-16i.

[Facing page 88, Book of Pleadings and
Exhibits ]
Mr. Hobart—Further Direct:

Q Refer to the records and tell us the amount
of the car service that accrued on this car? A. B
& 0., car 70183 was transferred to Erie car 6%
472, that was to release a foreign car, and get it in-
to an Erie car, there was $14 car service earned on
this car before the car was sent to Weehawkenfor
storage.

Q. It was transferred—how much was earned on
the two cars? A. The date of transfer was July
10, 1905, that is the date the transfer was made,
July 10,1905, it was transferred that date to this
car.
Q. What is the total amount earned ? A. $14.

Q Now figure that and see, take the dates? A
From June 19th, 3 P. M, getting the time from
that time to the date of release of the car, July
1oth, 3P. M, shows an earning of $14, deducting
all Sundays—that includes Sundays and holidays
and forty-eight hours, plus the time from 3 P. M
on the 19th to twelve o'clock the 20th.

Q. What does your record show as to that car
into which this car was transferred ? A. That was
the same as arriving at 7.10 3P. M.

Q That is, you count the date of arrival as the
date when the transfer was made? A. The same
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as if it was a continued time, and that figures out
to$33 on Erie car 86472

Q When was that car released? A. That car
was released on August 18th at 12 o’clock noon.

Q Now, was car B. & 0., 70183, or the car into
which its contents were transferred, ever placed
athe private siding or the Wanaque siding? A.
Ny, sir.

Q Why not? A. I had orders not to place them
there.

Q Did you ever offer to do so? A. Only on the
payment of previous charges, car service charges.

Q Did you have conversations with Mr. Thrift
in regard to the charges on this car? A. He
asked me to have the car placed there, that is all.

Q Did he evef offer to pay the car service on
thiscar? A. I could not remember; he offered to
pay me on several different occasions on different
cars—I think possibly he did.
~Q Did he ever offer to pay car service ? A. No,
SIr.

Q When you say he offered to pay what do you
mean? A. Accrued freight charges.

Q Are you able to recall as to this car whether
any car service charges had accrued before the re-
quest to place it on the Wanaque or private siding ?
A That I could not say positively.

Q You are not sure about that ? A. No, sir.

Q Where was the car 70183, and afterwards car
86472 during this period when car service was run-
ning as you claim? A. On switch 2 known as
our public delivery track.

Q There all that time ? A. Yes, sir.

Q Was that the place where other cars were
waiting delivery from time to time? A. Yes, sir;
known as our public delivery.

Mr. Hobart:—1 will now ask the defendant
to produce a letter, dated August 11th, 1905,
with regard to this car.

2q
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Marked Exhibit P-17. (Reads to the jury.)
[Page 89, Book of Pleadings and exhibits.]

Q Did you receive any reply to that Iletter?
A. Not that I remember.

Q I think you have given the date when the car
was sent away or released August 18th, was it?
A. August 18th, at 12 o'clock noon.

Q. Now, between the date of the letter August
11th, and the date the car was taken away from
the station, did the defendant or any of its officers
or agents make any effort to receive the freight
that was in the car ? A. They offered to pay the
freight charges but not the car service.

Q. {By the Court) How many of these cars were
there ? A. Six, altogether.

Mr. Hobart:—Now car number 42865 I
will offer the way-bill.

Marked Exhibit P-18.

[Facing page 90, Book of Pleadings and Ex
hibits. ]

I will offer the transfer slip from the Penn-
sylvannia Railroad Company.

Marked Exhibit P-19.

[Page 91, Book of Pleadings and Exhibits.]

Mr. HughesI make the same objection as
before; I presume it will be admitted.

Exception allowed to defendant.

Mr. Hobart:—1 offer the bill of lading,
Marked Exhibit P-20.

[Page 92 Book of Pleadings and Exhibits.]

Mr. Hobart — And I will offer the orderfor
delivery.
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Marked Exhibit P-21.
[Page 95, Book of Pleadings and Exhibits.]

I ask the defendant to produce the postal
card notice. I offer it.

Marked Exhibit P-22.
[Page 96, Book of Pleadings and Exhibits.]

Q (By Mr. Hobart) Please refer to your car
service record book, for car 42865 ; when did it
arrive? A, The car arrived July 2gth at3P. M

Q The postal card notice which has already been
offered and marked Exhibit P-22, is dated August
10th, 1905 ; where was the car in the meantime ?
A At our public delivery track.

Q Did you state why a notice of arrival was net
sent sooner? A. No, sir; I could not tell you as
tothat. :

Q That car was consigned to Alcott & Company?
A That was a car that there was a delay in deliv-
eryorder, and I had to notify the shippers to the
consignees in New York City, who sent acopy, or
the original, I don’t know which, to me, of the or-
der to deliver the car to the Wanaque Lumber
Company,-and this is the order Exhibit P-21.

Q Have you any recollection, aside from the re-
ocord, of how long after the date of this order, which
is August 5th, 1905, the order was actually received
by you at the station? A. Not that I know of—

Q It came by mail? A. Yes sir; it came by
mail direct to me.

Q Now, as to this car, do you recall whether,
after the postal card notice was sent, any one called
to seeabout the car? A. Ithink that I had a call
from Mr. Thrift, if I remember right, in regards to
this car, that he wished the car delivered on the
paper mill siding.

Q Now, was anything said by Mr. Thrift or by
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any one else on behalf of the paper company, with
regard to the signing of a receipt for the car? A
I know that he refused to sign a receipt.

Q Did you request that a receipt be signed?
A. Yes, sir.

Q Do you remember who it was refused to sign
it? A. Mr. Thrift.

Q And why did you refuse, that is, what reason
did you give for not delivering ; what reason did
you give for not delivering the car until the re-
ceipt was signed ? A. Because I did not consider
that it was a proper thing to do.

Q Are you able to recall how 1<ng after the
postal card notice was sent, request was made for
delivery of the car, whether it was a matter of a
day or two or several days ? A. It might have been
a day or two ; of course, I could not say as to that.

Q Prior to that time had the lumber company
signed receipts for delivery of freight? A. It had
not been their custom until after they got their
freight unloaded.

Q Now then, in this case, why did you insist
upon the receipt being signed ? A. I had been in-
formed by my superior officers that that was the
proper thing to do.

Q. In other words it was orders from your s+
perintendent ? A. Yes, sir ; from my superior of-
ficers.

Q Now do you recall whether, about the time,
or at the same time of this discussion about the
receipt, anything was said or done with regard to
freight charges? A. They offered to pay the
freight charges but refused to sign the receipt.

Q Did you at that time make any claim for car
service on this particular car? A. No, sir; be-
cause it hadn't earned it.

Q That is, you are figuring from the dates of
the notice orarrival of the car?  A. Yes, sir,
and it had not earned car service when they
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offered to make me payment for the freight

Q (éy the Court) As I understand, the only
reason that you refuse to give them that car was
because they would not sign the receipt ? A. Yes,

SIT.

ByMr. Cabell:

Q Do you say that they did pay the freight ?
A Not until after they commenced to unload the
car and got a portion of the car unloaded.

Q (By Mr. Hobart, continued) Where was the
car during this time? A. On switch number 2,
known as the public delivery.

Q You said something about part of the car being
unloaded? A. Yes, sir; they had commenced to
unload this car, and I notified the superintendent.

Q And what happened next? A. And he sent
officers out there and compelled them to stop.

Q Wasthe car locked ? A. No, sir; the car was
nat locked ?

Q Did they stop ? A. I think they did.

Q Did you ever get a receipt? A. I got are-
ceipt— I think I got a receipt afterwards, I won’t
be positive.

Q Sone time afterwards ? A. Yes, sir.

Q Have you got it among your records? A. I
think I have; if I have a receipt for it I have it in
1ay records.

Q The freight, I think you said, was paid, evi-
dently? A. The freight was paid after I went
‘%&ﬂf lumber company’s office and got the check

1
Q Are you sure about that receipt ? A. Not as
o ray having it in the office ;I could not swear
positively, but I think I have it.

Q Howlong did that car continue on the public

eivery track? A. From that time?
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Q Yes. A. That car was transferred to Hie
car 69930 on August 11th, at 4 P. M

Q And how long did the car into which it was
transferred, remain? A. It remained untl Sep-
tember 16th at 5 P. M.

Q Can you tell what the total amount of car
service that was earned by both cars ? A. $9

Q On September 16th where was the car sent?
A. To Weehawken for storage.

Q That was the end of it so far as you were
concerned? A. Yes, sir.

Q Did you ever collect the car service ?
A. The car service was included in the advance.

Q Did you ever collect it from the urber
company ? A. No sir ;I charged it against the
contents ofthe car tothe agent at Weehawken as
advanced.

Record offered and admitted. Marked P-2f.

[Facing Page 96, Book of Pleadings and Ex-
hibits.]

Mr. H obartNow take car 1108—1 dffer
the way-bill.

Mr. CabellSame objection.
Same ruling. Exception to defendant.

Marked Exhibit P-23.

[Facing page 96, Book of Pleadings ad
Exhibits.]

Mr. Hobartl offer the delivery order P-
24. [Page 97, Book of Pleadings and Exhibits.]
I offer the bill of lading.

Same objection. Same ruling. Exception
to defendant.

Marked Exhibit P-25.
[Page 98, Book of Pleadings and Exhibits.]
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Mr. Hobartl askthe defendant to pro-
duce the postal card notice. I offer postal card
notice dated August 19, 1905.

Marked Exhibit P-26.
[Page 100, Book of Pleadings and Exhibits.]

Mr. Hobart—The next notice, same car,
August 22nd.

Marked Exhibit P-27.
[Page 101, Book of Pleadings and Exhibits.]

Mr. H o b a rtThe Exhibit being marked at
the top “Second notice”, and here is a third
ore also produced by the defendant, dated
August 24th, 1905, marked at the top “Cor-
rected notice,”

Marked Exhibit P-28.
[Page 102, Book of Pleadings and Exhibits]

Q Have you any recollection as to any of these
three notices as to whether they were all mailed,
arwhether any of them were delivered ? A. Inthe
general course we mailed them every day.

Q Have you any independent recollection as to
this particular car, aside from the course of
business? A. No, sir.

Q One of these is marked “ Corrected notice ”—
the one marked Exhibit P-28—state the reason for
the sending of that notice. A. The first notice
and the second notice were marked prepaid.

Q Freight prepaid ? A. Freight charges pre-
paid—when, upon making my reports I found this
bill on the part of my assistant, he had made that
clerical error which should have been, collect 5-9-02
freight charges, so I sent a corrected notice, stat-
ing the amount of freight charges on that car.

Where was that car placed ? A. On the pub-
lic delivery.
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Q Did the lumber company make any claim for
delivery of its car to the Wanaque siding? A
They requested me to place it on the Wanaque
River Paper siding,

Q And you refused ? A. Yes, sir.

Q Did you give any reason? A. I told themI
could not do it.

Q Now, will you refer to your car service
rocord for this car number 1108, and state the
amount of car service that accrued on it? A
$17.00

Q Reckoning from what date to what date ? A.
From August 19th, 1 P. M., to September 16th at 5
P M

Now reckon that agaln you have
$17'? A. $17—of course, there is the free time
and from August 19th, 1 P. M, until 12 o’clock
noon the next day, the 20th, that time 1S not com-
puted in the free time.

Q. Now, take a pencil, Mr. Campbell, I want you
to get that straight, the amount that is claimed on
that car is $17? A. Yes, sir.

Q The car was delivered—what was the date
when the car was released? A. It was released
on September 16th at 5 P. M.

Q Now, then, we have charged $17, now reckon
back—I want to get the date from which you
claim that car service accrued ?

Mr. Cabell:— He has told you.

A. It should be from August 24th, 1 P. M, it
should have been from the date the car arrived s
the 19th.

Q. As a mere matter of calculation, is $17 the
amount that would accrue, reckoning from August
24th? A. I should judge, from the appearance of
this record that the time was computed from
August 24th instead of August 1gth, which it

should have been.

charged
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Q All we claim is $17—have you figured from
August 24th to September 16th—will it amount
to$17? A. Yes, sir.

Q Now, that car was released, I think you said,
by your record, on September 16. A. September

16.
Q Where was it sent? A. It was sent to

Weehawken.

Q Was the car service paid ? A. No, sir ; only
as far as my was concerned in advances on
Weehawken.

Q You never got any money for it? A. No,
Sir; no money.

Q Do you happen to remember as to this car,
whether anything was said or done with regard to
the freight? A. Idon’t remember.

Q You have no independent recollection of
that? A. No, sir ; I have no recollection of any-

thing unusual:
Record offered. Admitted marked P-28].

[Facing page 102, Book of Pleadings and
Exhibits. |

Mr. Hobart —Now, let us take car 44988 ;
I will offer the way-bill.

Same objection. Same ruling. Exception
to defendant.

Marked Exhibit P-29.

[Facing page 102, Book of Pleadings and
Exhibits. ]

Mr. Hobart:—1 offer the order for delivery.

Marked Exhibit P-30.

[Page 103, Book of Pleadings and Exhibits. ]

I request the defendant to produce the bill
of lading. (Which being produced by the de-
fendant was marked Exhibit P-31.)
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[Page 104, Book of Pleadings and Exhibits.]

Mr. Hobart —Also I ask the defendant for
the postal card notice.

Which being produced was marked Exhibit
P-32.

[Page 105, Book of Pleadings and Exhibits.]

Q Please refer to your car service record bok
and state when the car arrived, and when notice
was sent ? A. August 28th, notice sent the sae
day.

Q Doyou recall receiving any letter from the
lumber company with regard to this car? A. 1
received a letter from them in regard to some car;
I don’t know.whether it was this particular car or
not, stating that we had such and such a car, stat-
ing which one it was, that they were in need of the
contents of the car, and wanted it delivered down
at their shed.

Q Have you the letter? A. Yes, sir.

Q Please produce the letter? A. I produce a
letter dated August 29th, 1905.

Q Was this received in the usual course of the
mail? A. Yes, sir. o

Mr. Hobart:—1 offer it.

Marked Exhibit P-33.
[Page 106, Book of Pleadings and Exhibits.]

Mr. Hobart:—! will read this letter. (The
letter being then read to the jury.)

Q When was that car released according toyour
records ? A. That car was released Septenber
16that 5 P. M

Q What was done onthat day? A. That car
was forwarded to—well, I think we had some dis-
turbance up there in regard to that car—the car
was taken to Weehawken.
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Q Do you remember whether at the time it was
removed on September 16th, any car service had
accrued, and does your records show any car ser-
vice on that ? A. Yes, sir.

Q How much? A. September 16th shows
about—

Q We claim $14. A. $14, that isright.

Q Canyou tell usbetween what dates? A. Yes,
between the date of the notice and the release
of the car.

Q That is August the 28th and September 16th?
A. Yes, sir.

Q Where was that car during that period? A.
On public delivery track.

Q Did the lumber company offer to pay car ser-
vice? A. No, sir.

Q Orany part thereof? A. No, sir.

Q Did they offer to pay freight? A. They
offered to pay freight charges if I remember
right. vV’ %

Q Doyou remember as to that car whether any

question was raised as to the signing of a receipt ?
A T could not say whether that was one of the
cars.
Q Was there more than one car asto which a
question was raised about signing a receipt before
the lumber was actually delivered? A. That I
could not say positively, but there was one car that
they refused to sign the receipt, accepting the car
and paying charges.

1|{eoord offered and admitted— Marked P-
33|.

[Facing page 106, Book of Pleadings and
Exhibits.
Mr. Hobart:

Q Now, let us take car 32537, and I will offer
the way-bill.

20
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Marked Exhibit P-34.

[Facing page 106, Book of Pleadings and
Exhibits.]

Also order for delivery.

Marked Exhibit P-35.

[Page 107, Book of Pleadings and Exhibits.]
Also transfer slip.

Marked Exhibit P-36.

[Page 107, Book of Pleadings and Exhibits.]
And copy of bill of lading,

Marked Exhibit P-37.

[Page 108, Book of Pleadings and Exhibits.]

Mr. Hobart—1 asked the defendant for
postal card notice of arrival.

Mr. Cabell —Herelit is.

Mr. H o b a rtI offer it.

Marked Exhibit P-38.

[Page 110, Book of Pleadings and Exhibits.]

Mr. Hobart:—1 ask you to refer to your car
service record.

Q State when car 32537 arrived ? A. Septem-
ber 11th, 2P. M.

Q When was postal card notice sent ?, A. Sep-
tember 12th.

Q The next day? A. Yes, sir.

Q Where was the car placed? A. On public
delivery siding.

Q Was any demand made that it be placed
the private siding ? A. 1 think so.

Q Did you refuse? A. Idid.
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Q When was it sent to Weehawken ? A. It was
sent to Weehawken, September 16th at 5 P. M.

Q How much car service on that car? A.
$2.00.

Q Has it been paid? A. No, sir; only by ad-
vances.

Q You never collected the money from the
lumber company ? A. No, sir.

Q Now, do you have any recollection as to any
event that took place with regard to that car on a
certain Saturday ? A. I think, if I am not mis-
taken, that that was a car that there was—that
they undertook to unload without paying the car
service, and I requested them to stop, and they
continued and I reported the matter to the super-
intendent, who sent an officer out there, and others,
tostop— , -

Q And it was stopped, was it ? A. Yes, sir.

Q And was that the day before it was removed
toWeehawken? A. I think it was removed the
same date, if T am not mistaken.

Q What does your record show? A. It went to
Weehawken on the 16th.

Q was any freight charge tendered ? A. Of
that I could not say positively—I don’t remember.

Record offered and admitted P-38J.

[Facing page 110, Book of Pleadings and Ex-
hibits.]

Q Now, subsequent to this time did you send
any communication to the lumber company with
regard to all of these cars? A. I have sent them
a letter iq regard to all these different cars.

Mr. H o b a rtl ask the defendant for letter
dated October 35, 1905.

Marked Exhibit P-39.
[Page 111, Book of Pleadings and Exhibits.]

ijq
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Letter dated October 5th, 1905, being pro-
duced by the defendant was then read to the

jury by Mr. Hobart.

Mr. Hobartl would like to offer the rec-
ords of the car service book, such as have not
been already offered, and I would suggest that
as a matter of convenience we might use this,
which has been made up by Mr. Campbell asa
copy from the books.

Mr. C a b elll would not want to take that
as evidence.

Mr. Hughes '—There is no objection to hav-
ing it used when we are talking.

Mr. Hobart:—If you are not going to let it
go in, I will keep it for my own benefit.

The Court:—The books are in, however.

Cross Examination by Mr. Cabell:

Q Now, Mr. Campbell, you have testified that
car 100824, you recognized the signature—whose
signature is that ? A. That is not my signature,
that is,my assistant’s signature.

.Q He had authority to sign your name? A. Yes,
Sir.

Q Is that date in his hand, too ? A. None of
that is in my handwriting.'

Q That is all in his handwriting ? A. Yes,sir.

Q You recognize it as such T A. Yes, sir; I
should judge that was his handwriting all the way
through ; it is not mine.

Q There is a postmark on this, April 28th? A
Yes, sir.

Q You have begun to figure your demurrage as
that notice was given on the 27th? A. No, sir;
April 4th.

Q Why did you give this notice? A. Thatisa
second notice—
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Q 1t does not say so. A. That is all right, but
there has been two notices on that car.

Q But I notice in another car you gave three
notices, you said 1st, 2nd and 3rd notice; now,
why didn’t you use second notice on that?  A. I
don’t know why he did not put second notice on
there; of course, had I done it myself, 1, no doubt,
would have done so.

Q Did Mr. Thrift come out the next day to see
you? A. On April 28th?

Q Yes. A. I could not tell you.

Q M. Davis was there? A. Yes, sir.

Q He was up in your office on the 27th? A. He
was there some day.

Q And it was because Mr. Davis was there that
this postal notice was sent, wasn't it? A. Idon’t
know.

Q And was it because that Mr. Davis was there
that this letter was sent ? A. That was dictated
by Mr. Davis.

Q Up to that time you had not intended to send
any notice for this car, had you? A. There had
been a notice already.

Q You had not intended to send a second notice,
hadyou ? A. Sometimes I do, and sometimes I do
ot

Q You were placing cars on the lumber com-
pany’s switch; at this time you had not yet re-
fused to place them on the lumber company’s
switch? A. No, sir.

Q This car, according to your statement any
demurrage, and you went there in early April,
April 5th, it had not been down on the lumber
company’s switch, any time between the 5th of
April and the 27th of April, had it? A. No, sir.

Q And you allowed it to stay up in the yard ?
A. No, sir.

Q Didn't you allow it to stay up in the yard?
A. Tt was allowed to stay there ; yes, sir.
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Q. Where was it in the yard? A. At number
1 switch, our storage switch.

Q Where is that? A. The storage switch is
here (indicating on the map).

Q. But this was not on the public delivery
track?- A. No, sir.

Q And you could not get at it with a wagon?
A. No, sir.

Q. Was it north of the station, the present
station, or south? A. When I went to Wanaque-
Midvale, the second time, to take charge, they
stood about there, in that position from the station,
just about opposite there.

Q. And they moved it around from time to
time? A. No, sir ; the car stood in that position
all the time. *

Q. A minute ago you pointed to a point north of
the station ? A. No, sir.

Q. This switch that this car was on? A. That
was on this switch, right here, the second track
east of the main track.

Q. It was there on the 5th of April, wasn’t it ?
A. Yes, sir.

Q Did you say anything about it? A. Yes, sir;
at the time I went there they had five or six cars;
the lumber company had five or six cars at No. 1
switch, there was one for Erie cars, the rest were
foreign ; there were several foreign cars, I know
that.

Q. And some other cars came in afterwards.
A. T think not.

Q Mr. Thrift complained about the bunching of
these cars ? A. He said they had been bunched;
he told me that the cars had been ordered to come
at certain periods of time.

Q. And you kept on placing between this time
and April 27th, you placed cars? A. I placed al
these other cars.

Q But you had not placed this car anywhere
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where it could be reached by ateam ? A. It was
evidently placed on the paper mill switch.

Q I'mean on April 27th? A. No, sir; it was
not ordered there.

Q why did you, on April 27th, suddenly mail a
postal notice and a letter; why was it on April
27th suddenly you sent out these notices ? A. That
was the request from Mr. Davis, he told me to do

SO.

Q He used to come out and jack the agents up ;
Mr. Davis was in the habit of coming out and in-
terfering with the management of the office,
wasn’t he ; didn’t he direct you what you were to
do? A. He gave me instructions—he instructed
me as to the handling of the car service rules, and
applying them to cars in general.

Q And he directed you about the making up of
the car service book, didn’t he? A. Yes sir; he
showed me how to apply the rules.

Q He showed you how things that had not been
entered up for several weeks, should be entered
upnow ? A. No, sir.

Q Wasn't it at that visit of Mr. Davis that this
car service book was fixed up in its present form,
and all those corrections made? A. No, sir;
those cars were put on there before Mr. Davis
came there.

Q M. Davis is the car service inspector ? A. I
believe he had charge of that division.

Q M. Davis made a particular investigation as
totheWanaque lumber cars, didn’t he? A. No,
sir ; he took up every car.

Q Why was it you sent both a postal notice and
a letter at the same time ? A. Well, the postal
notice is supposed to be the legal notice for the
arrival of cars ; and he requested that to be made,
and also a letter calling your special attention to
the car, that particular car; it was the only car
they had in the yard at the time.

10

2q
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Q $17 demurrage, that is the charge, $17 de-
murrage ? A. I believe so, at that date.

Q Why was it when you placed that car, as you
say, on May s5th, that you did not charge more
than $17 demurrage ; you say you think you de-
manded $17 demurrage, now, if there was $17 due
on the 27th of April, why didn’t you charge $5 or
$6 more for the additional time, when you placed
it there on May 5th? A. We dont usually do
business that way.

Q Why, April 27th, $17 was due ? A. Yes, sir.

Q When you placed it there on May sth, why
didn’t you say, instead of “you must pay $17 more
before you can get that car, ” why didn’t you say
23 or 24, whatever the proper calculation might
make it? A. I think the proper calculation is $2;.

Q Now, ten days later he says you placed this
car on their own siding for the Wanaque Lumber
Company’s agent with a demand for $17 only for
demurrage, now, why didn't you—why six or
seven days later than the date of that letter when
you say there was $17 due, why didn’t you add six
or seven dollars more and tell them it was twenty-
three ortwenty-four dollars? A. Becausewe don't
do business that way, we don’t compute that way;
we charge a man what it had actually earned and
no more.

Q Why didn’t you tell him there was twenty-
two or twenty-three or twenty-four dollars due
on May 4th instead of charging him $17? A I
could tell by computing the time.

Q But why didn’t you, is the question? A. I
gave them the benefit of the doubt.

Q If $17 was due on the 17th of April could
there be any doubt that seven or eight dollars
more would be due on the sth day of May you
said you asked them for $17? A. I toldthem that

was the amount due.
Q. You say you put the car in there locked, and
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said, I will take those locks off when you pay me
$17 dermurrage ?  A. Yes, sir.

Q Why didn’t you then ask for $23 or $24?
A At thetime Mr. Thrift came to the office in
regard tothis particular car, I run over the time
and told himthat the charges, those the car had
earned in car service, were $17 at that time.

Q It had earned $17 by your statement a week
before—ten days before ?

The Court:—Do you understand what he
means ?

A. He wants to remember that this car which
arrived on March 27th, that was prior to my being
there, and I did not know anything about that
car, excepting that there were several cars in the
yard at this same time.

The Court .'—April 28th you wrote there
were $17 due ; subsequently to that you told
M. Thrift there were $17 due, there must
have been more than $17 due ; now, why did
you fix it at $17 ?

A Tam figuringon this from the date of the
first postal notice.

Adjourned till 10.15 A M

Wednesday morning, 10.15 A. M., February 6,
1907.

Same witness resumes the witness stand.

FEurther Cross Examination by Mr. Cabell:

Q Tt was their custom to mail postals at Wana-
que for the Wanaque people ? A. Yes, sir.

Q Was this the uniform custom? A. No, sir;
sometines, if we don’t have time to get them down
f sie we would put them on the mail train.
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Q Where would they go then? A. They were
supposed to go in the mail pouch—we asked them
to put them in the Wanaque box.

Q They would not have time to put them in
there would they—the pouch is locked, isn't it?
A. Tt is not supposed to be.

Q How far is it from Wanaque-Midvale station
down to Wanaque, how far isit? A. That I don't
know.

Q. Isita mile? A. Oh, no.

Q Can the mail agent unlock the pouch and sort
over letters that are handed to him and distribute
the Wanaque mail in the pouch? A. We would
not hand him only the ones to go to Wanaque.

Q. And doesn’t he have to put his official stanp
on the letters after he received them? A. Yes,
Sir.
Q Itis hisduty? A. Yes,sir.

Q. Then, as a matter of course, this letter would
be received by the mail agent, stamped by him and
taken on to Jersey City ? A. At times he would ;
yes, Sir.

Q And if you posted a notice up at Midvale for
a Wanaque person, that would go through what
course ? A. That would be pat in the mail pouch
and taken out of the train ; I am not posted on the
post office rules.

Q How long after the notices were dated did
you post them ? A. They were usually posted the
same day that they were made or the next mormn-
ing.
%. Did you always date the postals the day that
you made them out? A. Yes, sir; the same day
that they were made out they were dated.

Q I am going to ask you if you know the signa-
ture ofthat postal? A. Mr. Van Duyn.

Q Is he your assistant? A. Yes, sir.

Marked Exhibit D-li for identification.
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). Do’ you recognize that signature'? A. Yes,

). And thissignature ? A. Yes, sir.
Marked Exhibit D-2 for identification, the
postal being dated 1-3-07.
Q. And do you know the signature: on 'this pos-
tal? A. Yes,.sir,
Marked Exhibit D-3 for identification, dated
1-3-07.

(. Do you recognize that signature on that pos-
hich I now show you, dated 1-3-07?7 A. Yes,

Marked Exhibit D-4 for identification.

(. Do you recognize that signature? A. Yes,
sir; that is Mr. Van:Duyn’s also, dated 1-3-07.

Marked Exhibit D-5 for identification.

Q. Do you know the signature on that postal'P
A. Yes, sir;; MrJ Van Duyn’s.

Dated 1-2-07. Marked Exhibit D-6 for
identification.
. Do you know the signature of that postal?
A. Yes, sir ; the same.

Marked Exhibit D-7 for identification, dated
1-1-07.

Q. Doyou know thesignatureon that? A. Yes,
SIr ; the s same,

Marked Exhibit D-8 for identification, dated
1-1-07.

Q. Do you know the signature ‘on that postal?
A. Yes, sir ; the _same.

Marked Exhibit D-9 foridentific :ation, dated
1-1-07.
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Q Do you know the signature on that postal ?
A. Yes, sir ; the same.

Marked Exhibit D-10 for identification,
dated 12-31-06.

Q Do you know the signature on that postal,
dated 12-31-06? A. Yeés, sir.

Marked ExhibitD-11 for identification.

Q. Do you know the signature on that postal ?
A. Yes, sir ; the same, dated 12-31-06.

Marked Exhibit D-12 for identification.

Q Do you know the signature on that postal ?
A. Yes, sir ; the same, dated 12-31-06.

Marked Exhibit D-13 for identification.

Q Do you know the signature on that postal ?
A. Yes, sir ; the same, 12-31-06.

Marked Exhibit D-14 for identification.

Q Do youAknow the signature on that postal ?
A. Yes, sir ; the same, dated 12-31-06.

Marked Exhibit D-15 for identification.

Q Do you know the signature on that postal ?
A. Yes, sir ; the same, 12-31-06.
Marked Exhibit D-16 for identification.
Q Do you know the signature on that postal ?
A. Yes, sir ; the same, 12-31-06.
Marked Exhibit D-17 for identification.

Q Doyou know the signature on that postal ?
A. Yes, sir ; the same, dated 12-31-06.

Marked Exhibit D-18 for identification.

Q Do you know the signature on, that postal ?
A. Yes, sir ; the same, dated 12-31-06.

Marked Exhibit D-19 for identification.
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Q Do you recognize the signature on that pos-
tal, dated 12-29-06? A. Yes, sir ; the same.

Marked Exhibit D-20 for identification.

Q Do you recognize the signature on that pos-
tal? A. Yes, sir ; the same, dated 12-28-06.

Marked Exhibit D-21 for identification.

Q Do you recognize the signature on that pos-
tal, dated 12-28-06? A. Yes, sir ; the same.

Marked Exhibit D-22 for identification.

Q Do you recognize the signature on that, dated
61206? A. That is a mistake.

Marked Exhibit D-23 for identification.

Q Your.system is the same for all—the system
is uniform for all? A. Yes, sir; only in cases of
the Wanaque Paper Company, besides the postal
notices sent, we send them their freight bill—the
freight bill is sent to the paper company—we send
that down every day.

Q When is it sent? A. That is taken down
when they take the yard.

Q Sent down every day ? A. Yes, sir.

Q That is the uniform practice ? A. Yes, sir;
totake the yard—when we take the yard, to take
gﬁf freight bills, and leave them at the paper mill

ce.

Q Then they got a special notice? A. Yes,
sir, they get a special notice that way.

Q And you take those down as the cars arrive ?
A Yes, sir; that is so they can check against their
freight.

Q Are you sure you take them down as the cars
arrive? A. Yes, sir; once in a great while we
wake a mistake and take one down before the car
arrives.

Q If there is a mistake on the freight bill, you
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take them down, isn’t there.a mistake on your
book, too? A. The postal notice would not go
down until the car arrives.

Q. Car 100824, you said was on one of your stor-
age sidings? A. Yes, sir.

Q. On what date did you first notice it there?
A. The date I went there, it was there whenI took
charge.

Q. Did you go-out-and take:all the cars in the
yard that.day? A. No,sir; but that car stood
almost opposite the station, and it stood there un-
til it was ordered placed on the paper mill switch.

Q. When was that? ~A. The book shows that.

Q. Don’t they drill 'on  that track—don't the
locomotives drill there? A. Not at that time, they
do not.

Q. Didn’t you have any drills then? A. No
drill at that time—we had a regular freight train.

Q. Didn’t the freight train have to drill to take
cars-out that were unloaded, and put in cars that
were not unloaded—that:car 100824 was on a cer-
tain switch, I ask you did not the locomotives drill
on that same switch? A. They did not have to
move that car.

Q. Were there not any cars down this side of
it-—south? A. Yes, sir:

Q. Didn’t they have to have those out? A
Whien the lumber company ordered them to take
them out.

Q. Didn’t they have to take other cars out below
car 100824 ? A. They took earsout for the lumber
company.

Q. Did they take themout? A. Yes, sir.

Q. What did they do with car 1008247 A. It
was put back again.

Q. But they had to removeit? “A. Yes, sir.

Q. Then it was moved? A. Yes, sir.

Q. Did they always put it back in the same
spot? A. They drew it back in No. 1 switch.
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Q Inthe same storage switch ? A. Yes, sir.

Q Didyou have a track at that time, a rough
track, going down through the gravel pit, or to the
edge? A. There is a switch like that but it is not
connected up now.

Q Was it then? A. I think not.

Q Have you any switch—had you any switch
then to the east of the main track at Wanaque con-
nected up with the other tracks at Midvale? A.
Just as they are now.

Q There isno such switch marked on this map,
and I ask you if at that time there was such a
switch, in 1905? A. The switches were as they are
NOW. ' */ s

Q There was one going down to the edge of the
gravel pit? A. Not connected with the main track
as I remember.

Q Didn’t you push a car down there occasionally
that you did not want ? A. No sir; it was rather 20
difficult to get down there with a number of cars.

Then you could not get cars down ? A. Not
in the gravel pit.

Q Didn’t they move this car, 100824, down be-
low the station in the course of their drilling? A.
Yes, sir.

Q How far down did they get it? A. They
might have moved it perhaps 200 feet, maybe.

It was moved back and forth in the switch ?
A Yes, sir.

Q But it would not be moved down as far as
Drews mill? A. No, sir.

Q You charged car service for the time it was
there on this track number 1? A. Yes, sir; for a
portion of the time.

Q@ Why didn't you put that car on the public
teamdelivery track at Midvale.? A. Because the
if, wf P,aced m number 1 switch for storage, and

nad been our custom before that to place lum-

r cars on their plant on the Wanaque switch

Nmr «tefsay State tibraty
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Q You had no idea that they would unload it
there? A. No, sir.

Q They could not have done so, could they ? A
Didn’t expect them to.

Q You said you delivered to everybody at Wan-
aque-Midvale on the public delivery switch. You
would not place it on the lumber company switch
or on the Wanaque switch, between the highway
and the main track? A. That the car was
placed on the Wanaque switch after it was ordered

. there.

Q When? A. The book will tell.

Mr. Hobart:—You may refer to the book if
you wish.

Mr. Cabell —Never mind—when car
70183 arrived, where was it placed ?

A. On the public delivery.

Q What was the reason for the change? A Be-
cause the lumber company would not pay car ser-
vice.

Q What car service? A. On 100824

Q Did they admit there was car service due m
it? A. There was car service due on it.

Q Did they admit it? A. I don’t know.

Q What did you say? A. I said Mr. Thrift
would not recognize car service.

Q. Under any circumstances ? A. Yes, sir.

Q Then he did not recognize such a thing as car
service on this car? A. Yes, sir.

Q Then he disputed the car service on this car?
A. Yes, sir.

Q Didn't he tell you actually that he would not
recognize the Car Service Association ? A. Hetdd
me he would not pay car service.

Q Didn't he tell you he would not recognize the
Car Service Association ? A. I don’t think he dd

Q. You never did place car 70183 down onthe
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siding in front of the lumber shed, did you? A.
Np, sir.

Q You never placed it down on the siding be-
tween the main track and the highway that is
spoken of as the Wanaque siding? A. I don’t
think that car was ever down there.

Q Freight was offered for that car, wasn’t it?
A Tthinkso, I won't say positive.

Q When freight was offered were you requested
toput it down on the siding by the lumber shed ?
A Yes, sir.

Q Were you requested to put it on the siding
anywhere else? A. On the lumber company’s
shedk.

Q Were you requested to put it anywhere else ?
A No, sir.

Q Were you requested to put it down on the sid-
ing between the main track and the highway, what
is known as the Wanaque siding, were you re-
quested to dothat ? A. I don’t remember that.

Q And freight was offered to you for that? A.
AsI remember, I think it was, I won't say posi-
tve.

Q What did you say when they offered you the
freight, did you take it ? A. No, sir.

Q Did he offer to pay the freight then and un-
load in the yard? A. AsIremember at the time he
asked for that car.

Q Answer the question—did he offer you the
freight then and offer to unload it in the Midvale
yard? A. I think he did.

Q Did you accept it ? A. I did not.

Q You refused to deliver this car to himin the
Wanaque yard when he offered you the freight, did
you? A. Yes sir.

Q" Car 42865—you received a way-bill for that,

Idn t you, from Alcott & Company ? A. Not from
Alcott & Company. I received the way-bill on the
caras usual—

10
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Q A way-bill—a bill of lading, I mean; did you
receive a bill of lading from Alcott & Conpany?
A. No sir.

Q Didn’t you write to Alcott & Company asking
them for it? A. I wrote to them asking for that
car, for a delivery order.

Q Didn’t they send you the bill of lading? A
Not to me.

Q Didn’t they ? A. I think not.

Q Did you ever receive this bill of lading? A
Not that I know of.

Q Don’t you know you wrote to Alcott & Comx
pany and insisted on having it? A. I wrote to
them for an order.

Q Didn’t you write to them insisting onthe hil
of lading itself ? A. I don’t think I did

Q. Had you any reason for asking for ahill of
lading for that car, from the consignee? A I
don’t think I did.

Q Did you ever ask a consignee for a bill of
lading before except where a sight draft acom:
panied it or something of that kind--except in this
case you have never asked before for abill of lad-
ing? A. I don’t think that I have.

Q Why was it in this instance you asked for the
bill of lading before the car arrived ? A. I dd
not ask for it before the car arrived.

Q Why did you ask for the bill of lading at dI?
A. T wanted to know whom it belonged to.

Q Didn’t the bill of lading show that ? A Ny
Sir.
Q You notified the Wanaque Lumber Conpany
of it, didn’t you ? A. After a time.

Q Were you not getting ready for a fight with
the lumber company? A. No, sir.

Q Were not your superior officers? A. I dnt
know.

Q Didn’t your superior officers instruct you to
get this bill of lading ? A. Not that I knowdf.
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Q Were you offered freight on this car? A. I
was offered an unsigned check for that car.

Q Were you offered the cash for that car?
A Yes, sir; after a time.

Q Did they ask you to place it when the offer
was made—place it onthe lumber siding ? A. They
made the usual request.

Q And did they request you then in default of
the delivery to place it on the siding between the
main track and the highway known as the Wanaque
siding? A. Idon’t know of any Wanaque siding.

Q Well, what has been spoken of as the Wanaque
siding, where you delipered to everybody else?
A Tdon’t deliver to everybody else.

Q Oh, all right, we will get that pretty soon—
then, did they offer the freight and say they would
unload in the Midvale yard ? A. I think they did
make such an offer.

Q When they offered you the cash, and offered
for delivery in the Midvale yard, did you accept
it? A Idid not.

Q You refused it? A. Yes, sir.

Q You refused to give them the freight?
A Yes, sir-; I refused to give them the freight
without the receipt.

Q Did you make any additional demand there?
A Yes, sir.

Q What was it? A. I wanted a receipt.

Q Where did this colloquy take place ? A. At
the office, with Mr. Thrift.

Q What did you do when he offered you the
freight under those circumstances? A. I asked
himto sign the receipt.

Q Did you offer him a receipt to sign? A. I
offered him the freight receipt right there.

Q You did not take him up and show him’the
oar? A. No, sir.

Q You did not break the seal onthe car? A.

SIT.

iq
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Q Car 1108—did Mr. Thrift come up to seeyou
about that car? A. I suppose so, or sent freight
to me.

Q Did he offer you the freight for me? A
That I could not remember whether he did or not

Q Did he request you to place it down onthe
lumber siding ? A. Yes, sir.

Q Did he request you to place it on the sidinghe-
tween the main track and the highway? A I
don’t remember that he did, he wanted it placed
down by the shed.

Q Did he request you then to place it up onthe
switch in the Midvale yard ? A. If I remember
right, that car stood there.

Q Did he offer to unload it there? A. Thatl
could not remember.

Q You know he did in that case just like he dd
in the others? A. Ithink he did, but I am mt
positive.

Q He offered you the freight for that car, and
he offered to take delivery at Midvale, and you re-
fused it, didn’t you? A. On the same ground as
the others.

Q And you handed the receipt up in the sare
way? A. Yes, sir.

Q That was done at your office at the station?
A. Yes, sir.

Q Isuppose you were inside the grating and he
was outside the grating ? A. Yes.

Q You did not offer to show him the goods—
you did not offer to break the seals on the car?
A. As I remember, that was an open car.

Q Now, L. S. & M. S. car 4988, did Mr. Thrift
come up to see you about that car? A. I beieve
SO.

Q Did he ask you to deliver at the siding in
front of the lumber shed ? A. I believe so.

Q Did he ask you to deliver it—in default of
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that, did he ask you to deliver it on the Wanaque
siding? A. Idon’t think so.

Q You know he did? A. He wanted it placed
down on the paper mill switch.

Q Didn’t he make the same offers that he did in
the other case? A. No, sir.

Q He offered you the freight ? A. I believe so.

Q He said he did anyhow. A. I believe so.

Q Hesaid that he did ? A. I think so.

Q Doyouknow ? A. As I remember he offered
ne the freight.

Q Did he offer you the freight and offer to
take delivery up in the Midvale yard ? A. I be-
lieve so.

Q You know it, don'tyou? A. I think so ; yes,
SIT.
Q What did you do when he offered to give you
the freight ? A. I wanted a receipt.

_Q You were inside the grating then ? A. Yes,
SIT.
Q And you handed out the form ? A. I did.

Q You refused to deliver this car when he of-
fered you the freight? A. I think there was car
service on that car.

Q Task you if, that when he offered you the
freight, on condition that you allow him to unload
in the Midvale yard, you refused it, didn’'t you?
A Yes, sir.

Q Car 32536, did Mr. Thrift come up to see you
about that car ? A. I believe so; or sent word to
ne.

Q Did he offer you the freight ? A. I think so.

Q Did he ask you to place it down on the paper
mill lumber yard switch? A. Usually.

Q Did he then, in default of such delivery, ask
you to place it on the siding between the main
track and the highway, known as the Wanaque
siding? A. Nothing that I remember of.

& Didnt he ask you to deliver it down there
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where you deliver it to other people? A. Idonlt
remember.

Q Or where you deliver it to everybody dse
wasn’t that the expression ? A. I don’tremenber.

Q Then he offered the freight, offering to take
delivery up at the yard, didn't ho? A. That car, I
don’t just remember.

Q You know he did, don’t you—you were stand-
ing inside your grating and he was outside the
window—now just refresh your recollection? A
I don’t remember about that car, but there was
some controversy about it.

Q. He offered you the freight and deliver it m
the Midvale siding? A. Yes, sir.

Q And you refused it? A. Yes, sir.

Q Did you offer him a receipt and say you
would deliver it if he signed the receipt? A Yes,
sir; that is the usual custom.

Q That is the way you did ? A. Yes, sir.

Q But it had not been your custom with the
Wanaque Lumber Company before this little unr
pleasantness ? A. No, sir ; until this trouble com
menced.

Q You had-instructions from your superior dfi-
cers about this, hadn’t you ? A. I believe I had

Q Didn’t they tell you not to deliver to the
Wanaque Lumber Company under any dram
stances if you could help? A. No, sir.

Q Didn’t they tell you to throw everything pos-
sible in their way ? A. No, sir.

Q Are you sure of that? A. Yes, sir.

Q Didn’t Mr. Davis come up there and see you
about it ? A. No, sir.

Q Didn’t he come up there and give you posi-
tive orders about these cars ; didn't he say they
refused to recognize the Car Service Association,
and they must be brought to terms ? A. Hesaid I
must enforce the car service rules.

Q Didn’t he tell you the Wanaque Lumber Com-
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pany must be made to recognize—didn't he tell
you to tell them that they had better come down
and see the Car Service Association in the Car
Service Association in New York ? A. No, sir.

Q Did Mr. Davis say that in your presence ?
A T believe he told Mr. Thrift that in his office.

Q To come down to the car service office, and
recognize the Car Service Association? A. I be-
lieve that was the “conversation in Mr. Thrift’s
office. I I -

Q Now, this car service was insisted on so
positively ; according to your books all these bills
were made out according to that car service
book? A. Yes, sir.

Q And the bill must be paid according to its
face, mustn't it, according to the regulations that
you were enforcing—the bill must be paid in full
an its face, if the bill called for $18, the $18 must
bepaid? A. Yes, sir.

Q And if the person paying it alleged there
was an error, he was to go down to the car service
office or send in a claim to Mr. Morse at the car
service office, and they would consider it, and if
the claim was just they would give it back, wasn’t
that the way ? A. I think not.

Q Would you adjust a bill yourself ? A. When
I got corrections, I adjust them.

Q Imean, you have made out a bill according
to your books for car service, we will say you pre-
sented to the person receiving the freight, or Mr.
Davis presents it to him, do they not demand set-
tlement for that bill, as it stands, without making
any correction in the bill itself ? A. Yes, sir.

Q And then the corrections will be taken up af-
terwards on an application for refund of the
money? A. Yes, sir.

The Court !—There is no dispute about that.
Q Was not that the dispute with the Wanaque

in
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Lumber Company, about car service, that they
would insist on correcting errors first and paying
afterwards ? A. Not with me.

Q Wasn't that the reason that the.Car Service
Association was after the Wanaque Lumber Com-
pany, wasn’t that the reason ? A. Not that Tknow
of.’

Q Did you have any authority to adjust a car
service bill after it was made out and presented?
A. Not on the bill itself.

Q When car 42865 was placed on the Midvale
siding, can you show us on the map about where
that was ? A. As I remember that carwas located
right about here, about one car length north of the
coal sheds known as Trengrove’s coal sheds.

Q It was about this point? A. About one car
length west of Trengrove’s coal sheds, that is the
Michigan Central cars.

Q Now, to get to that car, the Wanaque Lum-
ber Company, after coming up the public highway
to a point opposite the Wanaque-Midvale station,
would drive from the highway into the Wanaque-
Midvale station ? A. Drive through the highway.

Q. About how far? A. A short block.

Q 150yards ? A. Yes, sir.

Q Then, up to the crossing? A. Yes, sir.

Q How faristhat? A, Perhaps200feet.
> Q. 250 feet ? A. About that.

Q Then it crossed the main track ? A. Yes, sir.

Q And by the sidings? A. Yes, sir.

Q Then they turned off and go up around the
coal sheds, and passed them to the easterly side of
that car, east of all the tracks ? A. Yes, sir.

Q Did they make any attempt to unload this
car after they made you the offer ? A. Yes, sir.

Q What did- they"do ? A. They went into the
car and commenced unloading it.

Q Didn’t they actually unload it ?' A. Ithink

they did.
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Q They put it in a field opposite the car? A. I
think they did.

Q Their object was to get that out of the car ?
A Yes, sir.

Q They did not carry it away ? A. No, sir.

Q They just put it out on the ground ? A. Yes,
ST
Q Did you tell them to stop ? A. Yes, sir.

Q Then Mr. Thrift went on down to the lum-
beryard ? A. I believe he did.

Q The same day you went down to see Mr.
Thrift at the lumber office? A. I think I did.

Q When you went down to the lumber office you
agreed to accept the freight then, didn't you ?
A T went down there and I did accept the
freight.

Q And gave a receipt for it ? A. I don't think
so at the time, as I remember, at the time.

Q You received the money for that freight? A.
The amount of freight.

Q The first offer had been made in cash and this
time then he gave you a check, and you accepted
the check ? A. I believe so.

Q What did you tell Mr. Thrift when you went
down there? A. Itold him I had had instructions
from my superintendent to have them arrested for
taking the lumber out of the car, and he said
that he would pay the freight charges.

Q He had already offered to dothat ? A. Yes,
sir ;and I told him “All right," but on that car
there was $2 car service.

Q Did you say then there was car service on
that car ? A. Not at the time I did not.

Q Afterwards you discovered there would be car
service on it, did you A. Yes, sir.

Q You then had the freight? A. I then.had
the freight.

Q Then what did they do the next morning
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with reference to that lumber ? A. The lurber
was put back in another car.

Q What did the Wanaque Lumber Company d
with reference to that car? A. They undertook
to cart it away, I think, the next morning,

Q What did the railroad companydo about it?
A. They stopped them.

Q How? A. They had an officer there.

Q For the purpose? A. They had him g
there.

Q They knew about it? A. Yes sir; I had noti-
fied them.

Q Did you go out and see what went on? A
No, sir.

Q Who was there for the company to see about
that ? A. I think Mr. Edsal was the one.

Q Then you did not see what occurred? A
No, sir; I did not.

Q Iwill pass to car 22532 again—where wes
that car placed ? A. About the same position, I
think.

Q It was a little further up, wasnt it? A It
might have been.

Q You have already testified that freight was
offered for that ? A. I believe so.

Q Did the Wanaque Lumber Company do ary-
thing with reference to that car after theyhad
made the offer ? A. Yes, sir; they undertook to
unload the car.

Q Did they succeed ? A. I don’tthink so.

Q Did you see what yyent on? A. No, sir; I
did not.

Q Then you don’t know? A. No, sir.

Q Now, I forgot about car 42865—after the
lumber company was driven away from it, the
goods were placed on the ground ? A. Yes, sir.

Q The lumber people were driven away? A
Yes, sir.

Q Then what became of the lumber ? A. The
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lumber was put back in another car, an Erie car, I

Q It was not put back in the samecar? A. No,
SIr.

Q That was a foreign car ? A. Yes, sir.

Q You did not put it back in the foreign car?
A No, sir.

Q Why did you make the change ? A. Because
we wanted it out of the foreign car because we
had to pay a per diem on the foreign car.

Q Then you held this car there for quite
awhile, this new car— A. This Erie car—Yes, sir.

Q And finally you did what? A. Sent it to
Weehawken.

Q Billed it to Weehawken? A. Yes, sir.

Q Towhom? A. To our general agent.

Q It did not belong to him? A. No, sir; it
was for storage.

Q Why didn’t you put it in storage in Midvale ?

The C o u rtWhat difference does it make
where it was stored. I don’t see any use asking
why he did not put it in some other place. It
makes the record longer and takes time.

Q Are you familiar with the rules of the New
York and New Jersey Car Service Association ?  A.
Well, not as familiar as I ought to be.

Q You attempt to enforce them? A. Yes sir *
Idoasfar as I know.

Q When cars are consigned direct to a team or

ac”s or on standing or advance orders,
when does car service begin ? A. It should begin
omthe time the car arrives.

Q It should? A. Yes, sir.’

Q Will you look at the rules and see if you can
Jm mena rU% _e”ect and read it to me—1I
p J call your attention to rule number 2?

ue mur’*ber 2 and 3 will cover that.

~ I will read rule number 2 (reads rule number

ia

20

o



10

20

174 C. C. CAMPBELL— CROSS

2 as follows): “On cars consigned direct to team
or private tracks, or which may be so delivered on
standing or advance orders from the consignee,
car service will be charged after the expiration of
forty-eight hours from the time such cars are
placed on the tracks designated.” That is the
rule, isn’t it? A. I guess so.

Q There is not any other r.ule about it, is there,
about the time of arrival? A. Not that part,
there is not.

Q I show you Exhibit P-31, the bill of lading
for car 44988— this is, Wanaque, New Jersey, at
Paper Mill and Lumber Yard Siding? A. Yes,sir.

Q Is that consigned to team delivery track?
A. Tdon’t know.

Q It is consigned to a private track? A. Yes,
Sir.

Q That rule seems to indicate that you should
have placed it there, doesn’t it—the rule we have
just read—does that rule appear to you to desig-
nate that that car should be placed on the siding
named in the bill of lading ? A. It might have.

Q Doesn’t the rule appear to mean that to you?
A. T should judge so.

Q If you had seen such a bill of lading as that
of anybody else’s you would have placed it on the
siding designated ? A. I don’t think so.

Q. {By Mr. Cabell) ]showyou Exhibit P-25 of bill
of lading for car number 1108, destination, Wana-
que, State of New Jersey, Paper Mill and Lumber
Yard Switch? A. Yes, sir.

Q Did you place it there? A. No, sir.

Q Under that rule it appeared to be your duty
to place it there? A. Well, it might, I suppose.

Q If you had seen such a designation for any-
body else’s car you would have placed it there,
wouldn’t you ? A. I don’t know whether I would
or not. I question it.
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Q You try to obey the car service rules?
A Yes, sir,

Q Unless you get an order not to obey them
from the car service people, isn’t that it ? A. Yes,

Q Ishowyou Exhibit P-37, purporting to be a
bill of Jading for car 32537; it is consigned to
Wanaque, New Jersey, Paper Mill and Lumber

HH'Igg9g99g11 1

Q It appears to be a specially designated switch,
doesn't it ? A. Yes, sir.

Q Under the rules of the association it appears
toyou to be your duty to place it there, unless or-
dered differently by your superiors ? A. Possibly,
but it is a private switch, of course.

Q Mr. Campbell, did you ever tell anybody that
anybody cpuld have delivery on that siding but the
Wanaque Lumber Company ? A. Not that I re-
member. 2

Yard Switch—you did not E)lace it there? A. No,
Sir. .

Q But that was the fact ? A. No, sir.

Q Did you deliver goods down there during
your administration to other people? A. I have
done so.

Q Whom have you refused prior to the summer
of 1906? A, Ithink, if I am not mistaken, I re-
fused David Reinsmith.

Q Didn’t he unload cars of manure on that sid-
ing? A. He started to unload one.

Q Whenwas that? A. I cannot tell you that.

Q@"You stopped him there in December, 1906,
didntyou? A. Iput a car in on the hill.

Q That is between the highway and the main
track? A. Yes, sir ; the car was in there and he
commmenced to unload the car; he was to have that
car placed on Drew’s switch.

Q Howdo you know that ? A. Because he had
permission.

Q Howdo you know he was going to place it

iq
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there ? A. Because I was to put the car there the
next day, and the following days he had com
menced to unload the car, and he told the day
crew to never mind that he would unload it where
it was—he could get at it just as easy, and the
freight crew left it there contrary to the odas
that I had issued.

Q Was a car, during your time, placed onthe
siding known as the Paper Mill and Lumber Yard
Siding, to the west of the highway, for any person
other than the lumber company or the paper
company ? A. I don’t remember that.

Q Do you remember Chester Slawson’s car of
furniture ? A. I remember there was a car of
furniture. .

Q Do you remember where that was placed-
wasn'’t it placed near the lumber sheds west of the
highway ? A. I don’t know.

o- That was after the trouble there with the
Wanaque Lumber Company? A. Idont know—
it was since he came up there.

Q You cannot tell whether it was before the
trouble with the lumber company or after?
A. No, sir.

Q. Mullen unloaded lumber there, didnt he?
A. T don’t think I ever had a car of lumber placed
there for Mr. Mullen yet.

Q Didn’t you place some lumber for Mr. Mi-
len between the main track and the highway ?
A. T don’t know that I did.

Q. There is no reason why you should na, is
there? A. Not if he had permission.

Q If he asked permission from whom ? A. The
paper mill.

Q Isn’t this land on which the siding is between
the main track and the highway the property of
the Erie Railroad Company? A. I never under-
stood it assuch.

Q Well, it has been testified to here by all the
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plaintiff's witnesses that itis? A. That is new to
me—I didn't know it.

Q.'You sat there and heard it? A. I never
knew it before.

Q You know the old Wanaque station was put
onthat land? A. I knew where it used to be.

Q You knew that would be on the railroad
company's land, didn't you? A. Sometimes they
put themon other people's land.

Q Dothey? A. By lease or something of that
kind.

Q Canyou tell us some such place on the Green-
wood Lake branch ? A. Idon’t know of any on
the Greenwood Lake.

Q Did anybody ever unload cars other than
the Wanaque River Paper Company down onthe
paper switch—load cars—empties for shipping
to other places ?

The Court:—Was he asked about the use
of that switch on direct examination ?

Mr. Hobart:—I have no objections.
Mr. Cabell:—1 will drop it.

The Court:—No ;if it is cross examination
you may have it.

Q {By Mr. Cabell) Since this difficulty with
the Wanaque Lumber Company, haven't you been
alittle more particular about your postal notices
than you were before V.- A. Since July 1901, July
4,1905,1 have been more particular with all my
work.

Q Since July 1, 1906, you have been more par-
ticular than you were at any time before that,
haven't you ? A. No, sir.

Q Then didnt you ever say since this trouble
*ith the lumber company was on, you had to be
ca}"gflﬂ now? A. I don't remember ever having
saidit. ' vV oe
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Q Are you sure? A. I wont be sure but I
don’t think I did.

Re-Direct Examination by Mr. Hobart:

Q Reference was made to the system of nmiling
—there is a post office at Wanaque? A Yes,
Sir.

Q. Is that the post office address of the Wanaque
Lumber Company ? A. I believe so.

Q And there is where all your postals were sent ?
A. Yes, sir.

Q No objection was ever made to that method
on their part? A. They asked me once or twice
why I did not notify them direct to their office %
long as we had to go right by it—

Q Now, as to this first car, 100824, it appears
that the charge was made for car service while it
was on number 1 siding, which was not a place
where it could be unloaded ; now, why was car ser-
vice charged during that period? A. Because I
think that cars should be charged from the time
of arrival—that is the understanding—the appli-
cation of the rules.

Q You had not received any order up to that
time for placing it anywhere else? A. No, sir;
none whatever.

Q Was that car kept in the customary place?
A. Tt was kept on our customary switch for star-
ing cars.

Q Awaiting orders for delivery ? A. Yes, sir.

Q And it* was finally placed on the private sid-
ing? A. Yes, sir ; after I got a notice to place the
car down on the paper mill switch.

Q. Now, 70183 was never placed on the siding at
all ? A, No, sir.

Q Now, something was said about freight beng
offered and delivery asked for at the public deliv-
ery track at the Wanaque-Midvale station—now at
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that time was any offer made to pay the car ser-
vice onthat car? A. I don’t think so.
i Q And had car service accrued at that time on
that car? A. I believe there had.

Q (By the Court) The fact is that you have
never offered to pay any car service ?

Mr. Cabell:—Not on any car in this lot.

Q (By Mr. Hobart) Now, take car 42865, refer-
ence was made to the fact that freight was offered
on that car, now, do you recall the reason for not
accepting the freight on that car? A. Iremember
the freight was offered in an unsigned check.

Q What was the point that you raised as to that
car? A. Because they would not sign the receipt.

Q Now, did you ever get a receipt for that
car? A. No, sir.

Q Have you looked for it since last night? A.
Ifound my receipt, that is the freight bills, last
night

_Q You never got areceipt for that car? A. No,
Sir.
Q You looked them over last night? A. Yes,
sir; T have my files complete and I looked over
themlast night.

Q Now, something was said as to the last three
cars, 1108, 44988 and 32537, as to the freight be-
ing offered on those cars, and request being made
for delivery on the public siding at Wanaque-
Midvale? A. These cars were on that siding all
the time.

Q Now then, why did you not permit the lum-
ber company to get the lumber on those three cars
when they offered the freight ?

Mr. C ab ellThat has been clearly testified
to on the direct examination and cross exam-
ination.

Question withdrawn.

20
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Q Now, reference was made as to orders that
were given by your officers with regard to de
liveries to the Wanaque Lumber Company, what
were the orders ? A. I have them in my file.

Q Idon’t want to go into all that detail, but
state generally what they were ?

Mr. Cabell:—Were they written ?

The Witness  Yes, sir; from the superintend-
ent.

Mr. Cabell:—Then we object to that state-
ment of them now.

Mr. Hobart:—1 withdraw that.

Q {By Mr. Hobart) Now, on cross examination
reference was made to certain bills of lading for
some of these cars which on their face consigned
the car to paper mill and lumber yard switch, orin
some cases lumber yard siding, did you, while you
were at the station ever receive any other bills of
lading, these specially consigned, except the certain
cars for the lumber company? A. No, sir.

Q Have you ever heard or known of any such
switch or siding at Wanaque-Midvale as the paper
mill and lumber yard switch ?

Mr. Cabell:—Objected to.

The Court:—You asked him about the
switches and about the consolidation of the
stations and I cannot see how this is rebuttal.
The objection is sustained.

Mr. H o b artlwill state that the puarpose
of the inquiry is to show that there is not, and
never was any such siding or switch described
in that way at that station or anywhere else
on the Greenwood Lake division.

Exception allowed to plaintiff.

Let it be sealed and it is sealed accordingly.
Wilbur A. Heisley, J. [seal]
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MR FRANK E. SMITH, sworn in behalf of the
plaintiff, testified as follows:

Direct Examination by Mr. Hobart :

Q You are the division freight agent of the Erie
Railroad Company ? A. Yes, sir.

Q And have been for some years past? A. For
eight or nine years.

Q Does your division include the Greenwood
Lake branch? A. Yes, sir.

Q Which of course includes the Wanaque-Mid-
vale station ? A. Yes, sir.

Q And asfar as the freight business is con-
cerned are you the immediate superior of the
freight agent at Wanaque-Midvale ? A. Yes, sir,
from the freight standpoint.

Q Have you been at Wanaque-Midvale ? A.
Yes, sir.

Q And noted the conditions there ? A. Gener-
ally speaking; yes, sir.

Q And you are familiar with the general situa-
tion? A. Yes, sir.

Q From the year 1905, where was the public de-
livery track at that station? A. At the Wanaque-
Midvale station.

Q How cdlose to the station building? A. Al-
most directly opposite to it—a little west.

Q Now, you, of course, know of the siding that
has been referred to as the paper mill siding?
A Yes, sir.

Q Do you know of any switch or siding any-
where on the Greenwood Lake division which is in
anyway described or designated as the paper mill
or lumber yard switch? A. No, sir.

Q Do you recall the occasion when the two sta-
tions were combined into one at that place some
twoyears ago ? A. Yes, sir.

Q Prior to the consolidation was there a public

10

30



10

20

30

182 FRANK E. SMITH— DIRECT

siding at the station called Midvale ? A. Yes, sir.

Q And also one at the station called Wanaque ?
A. Yes, sir.

Q After the stations were combined was the
public siding in Midvale abandoned ? A. For gen
eral deliveries ; yes, sir.

Q The tracks themselves were still there?
A. The tracks are still continued.

Q Now, reference has been made by the wit-
nesses to certain so-called rules, I refer you to
rules marked Exhibit P-4i, and ask you whether
or not, so far as your division of the Erie railroad
was concerned, those rules had been adopted by
the Erie Railroad Company? A. Yes, sir; they

had been.
Q And during the year 1905, were they, sofar

as the freight department goes, rules of the rail-
road company? A. Yes, sir.

Mr. Cabell —Objected to.
Objection overruled.

Mr. Hughes We object on the ground that
it has not been shown that the witness knows
it is a copy.

Q (By Mr. Hobart) Have you looked at it M.
Smith ? A. I have looked at a book of the sae

date.
Q Look at that again and read it all through

and see if those are the rules ?

Q. (By Mr. Hughes) Have YOu €ver compared
that with the original rules of the Car Service As-
sociation ?

The Witness:—Which question shall I answer?

The Court '—Answer Mr. Hobart’s question.

A. T have looked at the book and examined
sufficiently to be able to say that they are the rules
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that were adopted by the Erie Railroad Company
and were in force in 1905.

Q (By Mr. Hughes) Did you ever see the origi-
nal rules of the Car Service Association? A. The
originals before they were printed ?

Q Yes. A. No, sir.

Q Then, of course, you never compared this
printed copy with these original rules? A. No,
SIT. .

Q Then you don’t know whether this is a true
ocopy of those original rules or not ? A. No, sir.

Mr. Hughes  Then we object.
The Court:—Objection overruled.

Cross Examination by Mr. Cabell:

Q How often do you go to Wanaque-Midvale ?
A That varies considerably—it might be two or
three times a month,

Q Howlong do you stay there ? A. Half a day
at a time, sometimes a day, and sometimes only an
hour or so.

Q Do you go through the yard and take the car
numbers ? A. T have done so, sir.

Q Why? A. Because of conditions arising
making it necessary to do so.

Q That happens very seldom ? A. Very seldom.

Q You know where the lumber yard is? A.
Yes, sir

_Q You know where the paper mill is? A. Yes,
SIT.
Q You know where the siding is that runs
through the lumber yard and paper mill property,
dontyou? A. Yes, sir.

Q You knowwhere Drew’s switch is, don’t you ?
A Yes, sir.

Q You know where the Erie Railroad Company
property is between the highway and the main
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track, and south of Drew’s mil!, don’t you? A I
don’t know the line of the Erie Railroad Company’s
property at that point.

Q You know the station was on it? A Not
from positive knowledge.

Q Before the stations were consolidated, M.
Smith, you know that was the only siding, dont
you, for public delivery ? A. At Wanaque ?

Q Yes. A. Yes, sir.

Q And alarge number of the Midvale people
received their freight there, didn’t they? A I
am not prepared to admit that, because I dont
know it.

Q You don’t know ? A. No, sir; we, at that
time, you understand, had a station at Midvale.

PLAINTIFF RESTS.

MR. CABELL OPENS FOR THE DEFENCE.

HENRY WRITENOUR, recalled in behalf of the
defence, testified as follows :

Direct Examination by Mr. Cabell:

Q Do you remember receiving freight at
Wanaque when Clyde Smith was the station agent'
there? A. Yes, sir.

Q What kind of freight? A. Just when Qyde
Smith was station agent I only remember receiv-
ing one car, and that was a car of potatoes; I may
have received other freight, but I have nothing dse
in my mind definitely.

Q Just one car of potatoes ? A. That is all I
remember.

Q Will you tell us about that car—tell us what
really occurred with reference to that car? A I
will, it is the only car of potatoes that I everdd
receive on the road ;it was, I think, three years
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ago last fall; I bought that car of potatoes subject
topayable by draft in First National Bank in Pat-
erson ; I went up to the office and asked Mr. Smith
if that car of potatoes was in, and he said it was, so
I'said to Mr. Smith that I would go to Paterson to-
morrow and pay the draft and come back tomor-
row night and show the draft and give a check for
thefreight. I said to him : “ I have not the check
with me now but I will give it to you Friday morn-
ing and in the meantime will you place the
car down on the Wanaque switch so I can
unload it and I will get it early Friday
morning,” and he said “All right.” I came
to Paterson and paid the draft and went back
and showed Mr. Smith the payment of
the draft, or the receipt for the draft, and
foond to my surprise that the car had not
been placed. It was standing on the middle track.
I asked him why he had not placed the car, and
he said he had not placed the car because the
freight was not paid ;that is the onl> objection
that he had had for placing the car. I said “Why
didn't you say you would not place the car until
the freight was paid, and I would have come back
last night, because I want the car unloaded before
it freezes.” He did not know what to say and that
is about the conversation, and the next morning I
went to unload the car and I took out two loads of
potatoes and carried them across one of the tracks
to get them to my wagon ; I told Mr. Smith, I
said, “If these potatoes freeze I will have to get
damages from the Erie Railroad Company.” He
said, “Well, I don’t know. I cannot place them un-
til dinner time.” Isaid, “Well, that will put me
back with my work ; I want them down at the
Wanaque switch, and if they freeze the railroad
company will have to pay me damages.” He said,
“1 will telegraph to Jersey City and see if I can
get the engine that brings up the 9 o'clock train to

iq
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place it on the switch.” Afterwards he told ne
that he did telegraph to Jersey City, and when
that engine came up they took it down and placed
it on the Wanaque switch.

Cross Examination by Mr. Hobart:

Q Nothing was said about getting permission
from the paper company ? A. I never received
permission from the paper company in any re-
(sjg&ct, and I have never told any person that I ever

Q That was the only car you ever had delivered
there ? A. No, sir; I have had other cars deliv-
ered there.

Q Where are your cars usually delivered?
A. On the Wanaque switch. I have unloaded two
cars from the switch up at Midvale during the
present fall; the one above the present station.

Q Now, this car of potatoes that you have re-
ferred, that was placed on the siding to the east
of the highway, wasn’t it? A. That was mot
placed ready to unload at all, it was on a siding
but not placed so that I could get at it with a team
it was east of the highway.

Q And these other cars that you have spoken of
they are also to the east of the highway ? A. Yes,
Sir.

WILLIAM F. WOSS, sworn in behalf of the de-
fendant, testified as follows :

Direct Examination by Mr. Cabell:

Q You are employed by the Wanaque Paper
Company? A. Yes, sir.

Q What is your position ? A. Shipping derk

Q Do you receive the mail? A. Ido.

Q Ishowyou these—they are the same that I
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showed Mr. Campbell? A. Yes, sir ; I knowthese,
these are postal notices from the railroad company.

Mr. Hughes:—Formerly marked for identi-
fication.

Q Canyou tell by any marks upon them what
time they were received ? A. I can tell the date
but not the hour of the day.

Q What mark can you tell by? A. The post-
mark. vy
Q When did you receive those postal cards—
look at each one of them ?

The Court:—If he is going to go by the post-
mark why cannot any one tell as well as he ?

Q Can you tell any way except by the post-
mark? A. Yes, sir ; I got them on January 4th.

Q All of them? A. Yes, sir.

Q Of what year ? A. 1907.

Mr. Hobart:—What has that got to do with
this?

Mr. C a b elllt is testified as to the system
followed by this agent—he testified how he
kept this book from the time he first came
there to the present time, and he has testified
that he follows his system better now than he
used to when this controversy with the lumber
company arose, and I want to show that even
now he delivers—he dates postal cards the
28th of December and mails them on January
4th of the following year.

The Court:—I don’t see how that affects
what he did two years ago.

Mr. Cabell:— (Further argument.)

The Court:—After all the real question is,
what did he do? The other is simply his opin-
ion upon his own services, whether he is moie

20
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efficient, more careful now than he was two
years ago.

Mr. Hughes:—The witness testified directly
that it was his custom to mail the postal cards
the day they were dated—he testified to that.

The Court.—He said he did that as a gen-
eral thing.-

Mr. Cabell '—This shows it was not.

The Court:— That shows that in 1907 hedid
not.

Q (By Mr. Cabell) In 1905 have you any knowl-
edge of the system? A. Whose system?

Q Of notice to the paper company of the arrival
of cars from the Erie Railroad Company? A I
have knowledge.

Q Was it their custom to give you postal mo-
tices promptly on arrival? A. No, sir.

Q How long after the arrival of cars would pos-
talsbesent ? A. The cards were practically worth-
less ; we kept no track of them ; we only got ae
or two cards possibly in a week; we did not keep
any track of ii at all because it did not serve any
purpose whatever.

Q Did you frequently unload cars before you
got the notices ? A. Yes, sir.

Q They testified that they served the freight hil
promptly upon the arrival of the car, is that true?
A. No, sir.

Q Howlong after the arrival of the car dothey
serve them ? A. I have one particular instance

that the freight bill is dated October, 19061
don’t know the exact date), that is the car arrived
in October, 1906, and I got the freight bill in Jarur

ary.
The Court {(—After the occurrence.
Q. In 1905 what was their system as to the sa-
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vice of these freight bills upon you? A. Some
days we would get them—now we would get them
promptly—if we asked for them. If we did not
ask for them every day they would wait until we
did ask for them and we would get several days
accumulation.

Q. Atthat time did you depend upon the postal
cards at all for notice of arrival ? A. No, sir.

No Cross Examination.

J. GASTON DREW, recalled in behalf of the

defence,

Direct Examination by Mr. Cabell :

Q. You are in business as a feed and flour mer-
chant at Wanaque? A. Yes, sir.
Q. Were in the same business in 1905? A. Yes,

Q. Throughout the year? A. Yes, sir.

(. Between April and September, 1905, have
you any recollection of this system of notifying
you of the arrival of freight at Wanaque? A.
Well, sometimes I got their cards, and sometimes
[ did not.

Q. What was your first knowledge of the arrival
of a car frequently? A. Why, when they did not
putit up on my switch when the car came in, I
would have to send a man sometimes to hunt it up,
and when I found it was up there I would ask to
have it put down there.

Q. Did they place cars without being asked ; did
they place ecars on your switch without being
asked?  A. Oh, yes—after they got an order from
the superintendent to that effect.

Q. Did you depend upon the postals for notice
of arrival of cars? A. No, sir.
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Q Did you depend on the officers of the Frie
Railroad Company at all for notice of arrival of
the cars? A. 1did when Mr. Smith came up and
hunted the cars, sometimes, and Mr. Davis—

Q Did you ever receive notices of arrival of
cars which had not arrived ? A. Yes, sir—demnr-
rage bills, too.

Q Demurrage for cars that had not arrived?
A. They had arrived but they took them away be-
fore they were unloaded.

Q (By Mr. Hobart) Did you pay it? A. Idd
not.

Q (Further Direct) What is the condition of the
tracks at Wanaque-Midvale with respect to the
number of cars? A. I don’t understand.

Q At the Wanaque-Midvale station in the yard,
in that neighborhood, are there many cars there?
A. As a general thing there are.

Q- Did you ever see empty cars standing about

there? A. Oh, yes.
Q For any length of time? A. Yes, sir.

Q Have they ever lost any Cars of yours? A
Yes, sir.

Mr. Hobart:— Objected to.
The Court:—1 don’t see how that is rele-
vant.
Cross Examination by Mr. Hobart:
Q. What is your post office address? A. Wana-

que.
Q Who is the post master there ? A. M. E J.

Ricker.

MARTIN DREW, sworn in behalf of the defence,
testified as follows:

Direct Examination by Mr. Cabell:
Q. Where do you live, Mr. Drew? A. Ilive at
Wanaque.
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Q Where did you live in 1905? A. I lived in
Midvale ?

Q You have moved lately, haven’t you? A. Yes,
sir; I am living now with my son, and he lives at
Wanaque; it is right near the dividing line. My
residence has always been in Wanaque, and then
when the railroads came they made it Midvale, the
inhabitants didn’t have any say about it.

Q Do you know where the Wanaque switch is ?
A Yes, sir.

Q Will you show us on this map? A. This is
called the Wanaque switch here, (indicating the
switch leading into the paper mill).

Q Before the two stations were combined did
you ever have occasion to receive the freight at
Wanaque ? A. Oh, yes.

Q Where did you receive it ? A. Onthe Wana-
que switch—yes; I have received freight there.

Q Sincethe consolidation of the stations have
youhad any occasion to— A. No; not me, not to
receive any freight there.

Q Have you seen other people doso? A. Yes,
sir; I have seen other cars in there.

Q Did you know of-anybody ever having re-
ceived delivery there prior to the difficulty with
the lumber company? A. No, sir; I never heard
of any objection.

Q Anybody might have delivered there who
wished? A. I never heard any one rejected ; I
knowthat different parties have received freight
there ; I have received freight there.

Q Did you ever deliver ties there for the rail-
road company ? A. No, sir; not me, I have not
delivered any ties there; I will say that my son
had a saw mill there, and I cut off my forest lum-
ber, and I sawed lumber there—had the lumber
sawed there, and I have loaded cars right there—
parts of cars, and shipped it away. That was be-
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fore 1905; that was before 1905 that I hawe
shipped cars and lumber, etc., away from there.

Q Have you seen ties delivered there for the
railroad ? A. Oh, yes.

Q When? A. I cannot remember the year, but
I guess it was about two years ago. I think sore
of the Mock pine people brought some there-Iam
not positive, but I know they delivered to the
Mock pine people.

Cross Examination by Mr. Hobart:

Q You don’t know anything about any of the
special circumstances, or any special reasons why
these other cars might have been delivered there?
A. By the lumber company and the railroad ?

1% No. A. Do I know anything about it ny-
self:

Q You spoke of some cars for other people that
were delivered at what you call the Wanaque
switch, since the stations were combined. A. Yes,
Sir.

Q All you know about it is that you have sen
them there? A. Yes, sir ; and I have seen the peo-
ple unload them.

Q You don’t know anything about the spedal
reasons or circumstances? A. No, sir ; only it
would be handier for them to unload, because it is
right against the public highway, and you did not
have to cross the main stem to unload.

Q That is what you think is the reason they
were so placed ? A. Yes, sir; I think so ; I think it
would be through the request of the receiver.

Q. Of course, you know nothing of it personally?
A. No, sir; all T know is my own affairs and ny
son’s.

Q And these cars that you saw on that siding,
they were to the east of the highway, were they
not? A. Not all—I have seen west of the high
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way cars what did not belong to the lumber com-
pany—it was furniture really ; I have seen furni-
ture, and I have seen coal loaded on the other side
west of the highway.

Q How many? A. Mr. Ricker dealt in coal
and had a shed to unload cars there.

Q Andthese cars of furniture you have spoken
of, there were only one or two of those ? A. The
inhabitants would move away, and move in and
unload their cars; there is quite a settlement
there, and the inhabitants come and go—some
coe with the cars and some go.

Q How many such cars did you notice west of
the siding, on furniture business? A. For the
last three or four years I have seen half a dozen
different cars load and unload there.

JOHN W. PELLINGTON, sworn in behalf of the
defence, testified as follows :

Direct Examination by Mr. Cabell:

Q Where do you reside? A. Wanaque.

Q What is your employment at present ? A.
Foreman of the Wanaque Lumber Company.

Q Where did you work before that? A. For
E J. Ricker.

Q Where did you work then ? A. In his store
—in his post office at Wanaque.

Q And beforethat ? A. At the Wanaque Paper
Company for five years.

Q Do you know this paper mill and lumber com-
pany switch? A. Yes, sir ; pretty well.

Q Doyou know where the Wanaque delivery
is? A. Yes, sir.

Q Where? A. Wanaque delivery for every-
body, has been, since I have known the place, and
I have known it a long time, has been between the
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main track and the highway, and I have seen cars
below the highway.

Q Where was the Wanaque post office in 1905?
A. In Mr. E. J. Ricker’s store.

Q Can you designate on the map anywhere
about its location ; here is the switch crossing de
highway—here is Drew’s mill; now, this is the
highway running along here ? A. Right opposite
Mr. Drew’s mill on the west side of the road.

Q Where is the post office now? A. Tt isright
west of the coal trestle.

Q On the highway? A. Yes, sir.

Q Right there (indicating) ? A. Yes, sir.

Q Where, in 1905, was the Midvale team track
switch of which they spoke ; here is the Wanaque-
Midvale station and here is the freight house, ad
here is the crossing, and here are Trengrove’s ccll
sheds? A. I see now.

Q Where, in 1905, was the team track delivery
at Midvale, in the Wanaque-Midvale yard? A
North of the Trengrove coal sheds.

Q How did they lie with reference tothe nain
track of the Erie Railroad Company there?
A. Ttlayon the east side of the main track—the
fourth track over—to the east, that is—

Q Where is the village of Midvale and Wanaque
with reference to the railroad track ? A It is
west.

Q In that neighborhood is there any, or was
there in 1905, any village to the east? A N
Sir.

Q Were there any roads near the Wanaque-Mid-
vale station, leading to the east? A. No, sir;there
was one house back there, but only one house that
I know of in that time, and they had to go across
here to get to it, through the fields to get to that
house.

Q Do you remember when car 100824 was
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placed upon the siding in front of the lumber
shed? A. On May s5th.

Q At what time? A. About three in the after-
noon.

Q What was the condition of the car? A. It
had padlocks on each side.

Q Didyou ever know of the freight upon that
carbeing offered ? A. Yes, sir.

Q At any time afterwards did you see the car
opened ? A. Yes, sir.

Q What did you do? A. I took out some of the
lumber.

Q What happened to the car after that? A. It
was drilled up and down the track there ; it was
put down behind some cars that stood there.

Q Did they run it down towards the paper mill
?rl;i(lhe other way? A. Down towards the paper

Q What finally became of it? A. Why, they
took it away with the other cars ; I don't know
what became of it; they took it out; I don’t know
what they did with it.

Q Did you see it at any time before May 5th ?
A Oh,yes ;I saw it over on the track, over on the
switch.

Q Will you show us where you saw it prior to
May 5th? A. That car stood over here almost op-
posite Drew’s mill, over at this second track, along
the switch here—almost opposite the Wanaque
switch—right there ; it stood there for almost two
weeks that T know of.

Q Did you ever see it anywhere further down ?
A No further down ; it could not come much
further, but it stood right across here, where I
ocould see it plain.

Q Did you ever ask that that car be placed for
unloading? A. Yes, sir.

Q About when? A. Well, along in April, at
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different times ; we wanted a car and I ordered it
in ; we wanted the lumber that was in the car.

Q You know it was before May 1st? A Yes,

Sir.
Q Could you tell with any degree of accuracy
how far before May 1st ? A. No, sir ;I could mt
tell what day it was; I did not keep any record
of that.

Q Have you seen any deliveries made on the
Wanaque siding since the lumber company has
been refused delivery there ? A. Yes, sir.

Q Have you any memorandum that will hep
you in identifying ? A. I have them inmy bods.
(Witness gets his books.)

Q Have you ever seen E. J. Ricker, since this
trouble began, unload a car there? A. Yes, sir;
lumber, that was on August 10,1905. I remember
that.

Q Did you ever hear any conversation with the
station agent at Midvale on the subject of deliver-
ies at Wanaque? A. Yes, sir.

Q Can you tell when that was ? A. Yes, sir; I
can tell that, too.

Q Just look at that, and then find it inyour
book?

Q (By Mr. Hobart) What is this paper you have
in your hands ? A. This is a paper taken from the
books.

The Court .—Turn to the book.

Q Made for use in this trial ?

Mr. Cabell :—The paper is like an index to
the book.

Mr. Hobart:—All right.

The Witness:—On August 22nd, the agent at
Midvale—

Q State what you can recollect. A. Onaugust
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22nd, the agent at Midvale said that he would
place cars on the Wanaque siding for any one but
the Wanaque Lumber Company.

Q Who was present at the conversation besides
the agents ? A. Mr. Thrift and Mr. John Voss.

Q What was Mr. Voss at that time? A. And
M. Evans.

Q What was Mr. John Voss at that time? A.
Assistant agent.

Q Did you ever see any cars of material for
Gabriel Decker unloaded on that siding since this
trouble? A. Yes, sir; I saw cars of manure un-
loaded there.

Q Can you give us the date of one of them? A.
Yes, sir; on May 24, 1906.

Q Have you the car number in your memo-
randum? Al Yes, SIT.

Q Erie car 48204 ? A. Yes, sir.

Q Did you see him at any other time unload a
car of manure there ? A. Yes, sir.

Q Canyou find in your memorandum the date ?
A Well, on August 1st, he unloaded one on Drew’s
switch—that was it.

Q The other was on the Wanaque switch ? A.
Yes, sir.

Q Have you seen Mr. Drew unload any cars on
the Wanaque switch ? A. Yes, sir; a number of
them.

Q Since this difficulty with the Wanaque Lum-
ber Company ? A. Yes, sir.

Q Have you ever seen John Segar load cars on
the Wanaque switch since this trouble? A. Last
spring.

Q Have you seen Henry Writenour load cars
there ? A. I have seen him unload charcoal there,
and I have seen him unload potatoes.

Q. since the trouble with the Wanaque Lumber
Conpany have you seen furniture unloaded on
this switch ?  A. That was unloaded in front of the

10
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lumber company’s office, below the crossing, down
towards the paper mill—for Chester Slawson.

Q Do you remember car 42865, Michigan-Cen-
tral? A. Yes, sir ; I know that car well.

Q. Where did you first see that car? A. why,
up on the number 2 switch, as they call it.

Q Midvale? A. Yes, sir.

Q North of the coal sheds? A. Yes, sir.

Q. Can you give the date? A. I can by refer-
ring to the books.

Q Well, refer to them—Dby referring to your in-
dex you will probably find it.  (Witness looks for
it.) A. 42865 on August the 11th.

Q What took place with reference to that car
that came under your observation ? A. T was sent
there to unload the car.

Q Did you doit? A. Yes, sir.

Q Where did you unload it ? A. Onthe ground
there.

* Q To the east or to the west of the track?
A. On the east of the track—just north of the coal
sheds.

Q Did you hurry up about it ? A. Nothing par-
ticular that I know of.

Q You wanted to get it out before any demr-
rage accrued ? A. I had not heard anything about
any demurrage.

Q {By Mr. Hobart) You wanted to get it out be-
fore you were stopped, didn’t you? A. No, sir.

Q. {By Mr. Cabell After you unloaded it, tell
us what happened the next day, if anything? A
The next day I went there to cart the lumber
away and we had not been there long before two
men came, and I think Mr. John Voss was with
them, and two railroad men, and he told us to stop
taking the lumber away—off the pile—this was
on the pile, you know, and I did not pay any atten-
tion to him, of course—I went on loading the lum-
ber on the wagon—I took it from this pile.
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Q Was the car empty then? A. Yes, sir; I
think the car had been moved, and he said, “ Stop
taking that lumber off the pile” ; I kept right on
to work—I had my orders from the Wanaque
Lumber Company to bring the lumber to the yard.
One man went up, and I believe one man, Mr. Ed-
sal, he said to the man, “Take them off the pile,”
and the other man made a grab for me, and I
stepped back so he could not reach me, and Mr.
Thrift was there, and he said to get off the pile
and he would take the lumber off and for me to
keep tally, so I did, and I stepped on one side and
kept tally of the lumber, and he got on the pile,
and started to take it off, and Mr. Edsal said,
“pull him off there ” ; and the other man walked
up and grabbed him by the leg and arm and
jerked him off the pile of lumber down on the
ground.

Q Do you know what became of the lumber
after that? A. Yes; they loaded it into another
car, and took it away with them somewhere ;I
never saw it again ; the freight was paid on that
lumber.

Recess till two o’clock.

Same witness resumes the witness stand.

Direct Examination continued by Mr. Cabell:

Q Do you remember car 1108, P., S. & N. ? A.
Yes, SITI.

Q Did you have anything to do with that car ?
A. Yes, sir; I ordered it placed in on the switch, and
Talso offered the freight for it.

Q How did you offer the freight ? A. In cash.

Q When you offered the freight will you explain
what request you made—state as nearly as you
can what passed between you and the agent when

iq
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you offered the freight? A. I went there and
asked him to place the car below, and he said he
would not, and then I offered him the freight for
the car placed above on the regular delivery sid-
ing and he refused to take it because I would not
receipt for it.

Q. Do you remember car 32537? A. Yes, sir.

Q Where did you first see it? A. About two
car lengths above the Trengrove coal bin on num-
ber 2 switch.

Q. About there, (indicating) ? A. Yes, sir.

Q What did you do with reference to that car?
A. Twas ordered to go and unload it.

Q Did youwdo it ? A. No, sir; they would not
let me ; I started to unload the car.

Q. Did you get in the car? A. Yes, sir; and I
took a load out.

Q What happened? A. I went back to get an-
other load and then three men came around the
corner and told me to stop unloading the car—on
the corner of the coal bin—three strangers to me—
I had seen one of them before though, and they
told me to stop unloading the car, and I refused to
do it, and kept on unloading the car; one of the
men told me to stop and come out of the car.

Q Do you know who the men were? A. They
were all Erie men ; one was Mr. Edsal, and the
other was a man named Robert Eyans, and the other
was a detective, Rutheringer, an Erie detective.

Q Who was Mr. Evans? A. He was an oper-
ator down the line somewhere.

Q One of the agents of the company ? A. Yes,
Sir.

Q After you refused to get out of the car what
happened? A. They climbed up in the car and
Mr. Edsal told them to get me out of the car, and
one of them grabbed hold of me, and I said,
“ What authority have you to put me out of the
car” ? I told him I would not come out of the car,
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and he said if T didn’t come out he would throw
ne out, and I said that was the only way they
would get me out, or the Wanaque Lumber Com-
pany could do it.

Q About that time did Mr. Thrift come there ?
A Just at that time.

Q With whom ? A. Alone.

Q Did you hear anything said about the freight
between Mr. Thrift and the Erie man then ?
A Yes, sir ; Mr. Thrift offered him the cash for
that car.

Q What happened ; what did they say to that, if
anything ? A. He would not take the freight un-
less he receipted for the car.

QGoon. A. Tasked this detective what authority
hehad to order me out of the car, and he said he
did not want any authority and he pulled a badge
out of his pocket and said that was all the author-
ity Iwant; he held the badge up to me, and I said,
“Isthat all,” and he said “Yes”; I said I did not
think he had any authority to take me out of the
car, and he said he had authority to take me to
Paterson and lock me up or throw me out of
there, and kill me if he wanted to; I said, “Why
don't you do it”; but he did not do it, and he
didn’'t even get me out of the car; Mr. Edsal said,
“Fetch him out of the car,” and him and Evans, one
grabbed hold of my arm, and the other took hold
of my leg and commenced to pull me, and the de-
tective drew his club, and I said “Don’t you hit
mewith that club,” but he did, and he struck me
three times across the shoulder, and once on the
arm just below the elbow, with the club, but I
stayed in.

Q You did get out? A. Yes, sir ; when you
cane and told me to get out ; I sent for you, and
you cane.

Q Then what happened—was there anybodv

10
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else there ? A. Yes, sir ; the driver was there, and
there were two other witnesses.

Q Where was the wagon? A. The wagon was
there.

Q What happened about the wagon ? A. After
we got down on the ground the officer dosed the
car door, and then you gave the order, I believe, to
drive on to the yard. I told the driver to drive
and the driver started to drive the horse away, and
they grabbed the horse; the officer grabbed the
horse with his hand, and said, “Don’t touch the
horse. I forbid you to touch it,” and he put his
hand in his hip pocket, asif to draw something a,
and then you said, “Go on to the office,” and we left
the horse and wagon there, and they left it also,
and the hors$ wandered around.

Q When did you next seethe horse? A. When
it came to the yard alone.

Cross Examination by Mr. Hobart:

Q This car 100824, you said was delivered at 3
P. M on May 5th? A. About 3

Q You gave the order for that delivery the day
before, isn’t that so ? A. No, sir ; I gave the order
along in April sometime.

Q You cannot fix the date ? A. No, sir.

Q. It might have been the latter part of April ?
A. Well, after the middle of April or about the
middle of April; I don’t know just when.

Q You didn't give the order on which it was
finally delivered on May 5th? A. Idon’t think I
did.

Q This car, when it was put on the siding, was
locked, wasn’t it? A. Yes, sir.

Q Howdid you get in? A. I found it opened

Q Did you know who opened it? A. No, sir.

Q Do you know how long it had been opened?
A. Tdonot.

Q When you speak of its being opened, doyou
mean the lock was not fastened ? A. Yes, sir.
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Q That the door was closed ? A. I think so.

Q You went in and got the lumber? A. The
door was unlocked and I got inside the car.

Q And was this done under orders from Mr.
Thrift? A. Yes, sir.

Q Did you push the door open ? A. I think so.

Q Was he present when you first went in the
car? A. No, sir.

Q You, personally, did not make any oifer of
freight as to this particular car, did you? A. I
don't remember about that, but I remember Mr.
Thrift offering the freight.

Q When you were present? A. Yes, sir.

Q When was that? A. When they placed the
car, and he told them to take the locks off.

Q That was sometime in May? A. On the 5th
of May, I believe it was.

Q Now, it was the custom, wasn’t it, for cars
that came for the lumber company to be kept on
what they call the storage track until an order was
gniﬁ\ﬁr; to place them on the siding of the paper

Mr. Cabell:—This witness has not testi-
fied anything to make this kind of examina-
tion cross examination.

Mr. HobartOh, yes, he has; the witness
was asked with respect to the delivery of this
car on the private siding, so-called, and he said
he ordered it to be delivered several times
before it was finally delivered, and he has
stated where it was, pending the time when
the order was given, and when it was finally
delivered ; now I want to ask him whether it
was not customary for cars that came to that
lumber company to be kept on the storage
track until an order was given for placing ?

The Court:—1 think that is competent.
The objection is overruled.
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A. They kept this car on there ; I know that.

Q There were other cars that came there, of
course, long before this one for the lumber com
pany? A. Yes, sir.

Q You knew about them? A. Yes, sir.

Q And when those cars arrived they were put
on the storage tracks were they not? A. I sup-
pose So.

Q They were not put on the private siding as
soon as they arrived ? A. Well, some were.

Q Some were not? A. That is right.

Q Those that were not were k”pt on the storage
track until an order was given for placing them?
A. Yes, sir ; that is right.

Q For how long a time have you kept a written
record of the cars delivered on what has been
called the Wanaque siding? A. I have kept a re-
cord since the spring of 1905.

Q* Who asked you to keep the record ? A. M.
Thrift.

Q. Did he tell you he was going to have a law-
suit? A. No, sir; I knew there was trouble, and
that is why I kept it.

Q It was after the trouble began before you be-
gan to keep arecord ? A. Of that kind of work;
yes, Sir.

Q You were there every day during that year,
1905 ? A. Probably.

Q And your record, of course, is correct ? A.
Yes, sir.

Q And you put down every time you saw a car
on this Wanaque siding? A. No, sir; Ionly kept
a few of them—my record intends to show just
Afew of the cars.

Q Howdid you decide which ones to put on
your record and which ones to leave off—justas
you took a notion, or just as Mr. Thrift told you ?
A. No sir; I kept that of my own accord—just as
the notion took me.
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Q The only cars you are sure of as being on
that Wanaque siding, since the trouble arose, are
those of which you have a record? A. No, sir;
there were other cars.

Q How do you know that? A. I cannot give
date, but I know Mr. Drew has unloaded on that
siding, . t -

Q That is the only one you know of outside of
your records? A. Yes, sir; and E. J. Ricker has
unloaded there--several unloaded there that I can-
not remember now.

Q You had on your record Mr. Ricker ? A.
Yes, sir.

Q Sothe only one outside of your record were
sone cars from Mr. Drew—that you can remember,
Imean? A. That I can remember of just now;
yes.

Q Now, these cars that you did take a record of,
I understand from what you have said, were all
placed on the easterly side of the highway, with
the exception of that one car of furniture—am I
correct in that understanding? A. Yes, sir; all I
kept record of.

Q Andwas it one car of furniture? A. One
car; yes, Sir.

Q That is the one you have spoken of as being
consigned to Mr. Slawson ? A. Yes, sir.

Q And that was put down by the lumber yard ?
A. Yes, sir.

Q Do you know why ? A. No, sir.

Q Do you know whether anything was said to
the railroad company about unloading it there
rather than somewhere else ? A. No, sir.

Q You simply observed it there, and that is all?
A. Yes, sir.

Q Now this car 42865 which you refer to your
book about, was that an open car or a boxcar? A.
A box car.

Q. Now, by reference to your book you told i;s

20
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that on August 11th you went to unload that car?
A. Yes, sir.

Q Who sent you ? A. Mr. Thrift.

Q Did you go with the team and wagon? A
Yes, sir.

Q Was the car full of lumber ? A. No,sir;

Q How many wagon loads? A. About half a
car, I think that car was.

Q Did you find that car locked ? A. No, sir.

Q Were the doors shut ? A. I don’t remember.

Q Doyou remember whether you opened them
or not ? A I certainly did if it was shut

Q You got in somehow ? A. Igotin, but it was
not locked, I know that.

Q Mr. Thrift had told you to get it off the car
as quickly as possible, hadn’t he ? A. No, sir.

Q Hadn'’t he said anything about that? A. Np,
SiT.

Q. Why didn’'t you get a load on your wagon
and carry it to the lumber company ? A. 1did;
we took the horse with us, put a load on the wag-
on, and then we unloaded until noon hour.

Q You put aload on your wagon ? A. Yes, sir.

Q And after you put the load on did you
drive your team— A. Drove the team on one side
and took the rest of the lumber out.

Q. You didnt drive your team to the lumber
shed ? A. No, sir.

Q Was anybody helping you? A. The driver.

Q Did you succeed in getting away with that
one load? A. Yes, sir.

Q And the trouble you have spoken of was the
next day when you came after the other lumber?
A. The next day ; yes, sir.

Q. Now, we come to car 1108 that you spoke of;
you remember the agent asking you for the re-
ceipt for the lumber, don’t you? A. Yes, sir;Iof-
fered him the cash for the car, and he would not
take it because we did not give the receipts.
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Q You refused to give him a receipt ? A. I
had orders not to sign a receipt.

Q And that is the reason you did not ? A. Yes,
SIT.

Q M. Thrift gave you those orders ? A. Ihad
those orders before that.

Q Now, car 32537, was that car locked ? A. No,
SIT.

Q Were the doors shut? A. I don’t remember
about the doors being shut.

Q If they were shut, you, of course, opened
them? A. Yes, sir.

Q Box car? A. Yes, sir.

Q Mr. Thrift ordered you to unload that car?
A. Yes, sir.

Q And did Mr. Thrift give you "any orders about
signing a receipt or otherwise for that car? A. I
.don’t remember that he did.

Q You did not sign any receipt for that car?
A No, sir.

Q Were you asked to sign one? A. I don’t
think so. I don’t remember.

Q I understood you to say on your direct ex-
amination that you were present when Mr. Thrift
offered the freight money in cash ? A. Yes sir ;I
Was.

Q And I understand you to say that the agent
refused to let him get it unless a receipt was
given? A. The agent?

Q Yes. A. I think he was dealing with Mr.
Edsal at that time —the agent was not there.

Q Something was said about a receipt—that
you remember ? A. Yes, sir.

Q And Mr. Thrift was asked to sign a receipt
for it, and he refused ? A. That is right.

Q He said he would sign a receipt after he got
his goods ? A. Yes, sir.

Q And Mr. Edsal or somebody asked him to sign
the receipt ? A. Mr. Edsal was the man.
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Q And that was the special controversy as to
that car, wasn’tit? A. As far asthat is concerned;
yes, Sir.

Q. What was the name of the detective that
struck you across the shoulder ? A. His name was
Ruthinger—that is what I found out after.

Q He had a badge? A. He had one in his
pocket.

Q He showed it to you? A. I did not read—
he said, “ Here is all the authority I want,” and he
handed that out.

Q Now, you had got the one load of lumber aut
of that car, before they attempted to take you out ?
A. Yes, sir.

Q That was out on the wagon? A. That had
gone down.

Q It had already been taken ; you had a second
load on the wagon? A, No, sir; I had some m
the wagon.

Q Before you were interfered with? A Yes,
Sir.

Q And then that particular quarrel was settled
by Mr. Cabell, who came along and told you to
leave the car, is that right ? A. Yes, sir.

Q Then was the car locked—do you know if the
car was locked ? A. Not in my presence they
didn’t lock it—they just shut the doors.

WALTER H. THRIFT recalled.

Direct Examination by Mr. Cabell:

Q Where doyou live ? A. Paterson.

Q What was your employment in 1905? A
Manager of the Wanaque Lumber Company.

Q. How long had you been such ? A. Since the
19th of May, 1903.

Q And you are such yet? A. Yes, sir.

Q Do you remember placing a car number
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100824 on the lumber company’s siding ? A. I
do.

Q When was that? A. The s5th day of May,
1905, at about 3.15 P. M

Q What was its condition? A. It was under
lock and key—brass padlocks on each door.

Q Didyou see the agent about it? A. I called
to see the agent on my way home that evening.

Q What time? A. 3.46—1 reached there that
night about 3.30.

Q Had you ever ordered this car on the siding ?
A Yes, sir.

Q When? A. On one occasion on the 20th of
April, T think it was—it might have been the 21st.

Q Was anything said about car service then? A.
No, sir.

Q Did he refuse to place it ? A. No, sir.

Q Did you ever speak to him about it again? A.
Yes, sir.

Q When? A. On the 22nd or 23rd of April,
and again on the 28th of April.

Q He refused to place it then? A. No, sir.

Q Did he say anything about car service ? A.
No, sir.

Q Had you then, on the 28th of April, when
you ordered it in, received a letter, already in evi-
dence, dated April 27th, Exhibit P-11, had you
yet received that letter on the 28th of April, de-
manding that that car be placed ? A. No, sir.

Q I show you Exhibit P-10, had you yet re-
ceived this postal ? A. No, sir.

Q Just examine that postal and see if you can
tell anything about it ? A. No, sir.

2& Did you order that car in any time after April
? A. No, sir.

Q Did you say anything more to the agent after
placing it April 28th ? A. Yes, sir ; I said, “ When
are you going to get that car in,” and he said, “In
aday or two, when the engine comes up.”
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Q Did he say anything about car service ? A
No, sir.

Q Did you say anything to him about placing
that on May 4th? A. No, sir ; positively no.

Q I show you Exhibit P-16 ; is there anything
on that postal that will enable you to tell when you
received it ? A. On June 22.

Q Postmarked the same date ? A. Yes, sir.

Q And dated when ? A. June 20th.

Q Did you do anythng with referenceto the car
when you received that notice ? A. I supposed
they would put the car in as usual on the switch.

Q Where had cars been placed for the Wanaque
Lumber Company prior to the placing of this car
70183, or prior to the arrival of car? A. On the
switch at Wanaque, leading into the paper mill.

Q Car 42865—you paid the freight on that?
A. Yes sir.

Q. Did you offer it in cash before you paid it ?
A. Yes, sir.

Q When? A. The morning of August 11th—I
think that is the car—the morning of August 11th,
1905.

Q That is the car that Mr. Pellington testified
he unloaded on the ground ? A. August 11th,
1905.

Q Car 44988, did you offer the freight on that
car? A. Idid

Q. Just tell us the circumstances under which
you offered it ? A. That is the car that was billed
to Alcott & Company.

Q. Tell us what you did about paying the freight?
A. T went to the depot to pay the freight on to it
and he passed out a receipt—the agent did—TI said,
“Give me the bill,” and he said, “You cannot get
the bill until I get the receipt for the car”; I said,
“ 1 shall not give a receipt for that until I get it
He refused to give me the bill of the car, and I re-
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fused to pay the freight until Mr. Cabell gave him
a receipt for the car.

Q (By Mr. Hobart) What do you mean by
bill ? A. The freight bill of the car.

Q (By Mr. Cabell) Go back to car 42865, the car
that was unloaded off to the east—do you know
that check? A. Ido.

Marked Exhibit D A-.
[Page 113, Book of Pleadings and Exhibits.]

Q Howdid you pay this—under what circum-
stances did you pay that check to Mr. Campbell ?
A Thad tendered the freight in the morning in
cash, and he shoved the receipt out to me, and said,
“Sign that receipt, ” and I said, “Iwon’t ; I dont
know what is in the car,” and I said, “ Give me
the bill of it and I will pay it,” and he refused,
and I immediately ordered Mr. Pellington to go on
and unload the car; that was in the morning;
during the afternoon, probably after 2, Mr. Camp-
bell came to the office and said, “I have been ordered
by my superintendent to either collect the cash for
this car and have you sign a receipt forit, or make
a charge of larceny,” I said, “You can do as you
please. I will give you a check for it right now, or
you can make your charge of larceny, but I don’t
sign any receipt until I get the lumber,” so he took
the check. That took place at Midvale station on
the east side of the track.

Q Where did this check transaction take place ?
A Inthe office of the Wanaque Lumber Company.

Q When you gave Mr. Campbell this check, did
he give you anything back ? A. He gave me the
receipt for the car.

Q Is this the receipt ? A. Yes, sir.

_Q This is the receipt for the freight? A. Yes,
SIT.

Mr. Cabell:—I offer the receipted bill in ev;-
dence.

30
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Q Then he went away ? A. Yes, sir.
Q And it was the next day that the difficulty
arose ? A. I saw Mr. Edsal that same evening.

Mr. Cabell —1 offer the receipt in evidence.
Marked Exhibit D A-2.
[Page 114, Book of Pleadings and Exhibits.]

Q I will take you to car 32537—that was the
last car—do you remember any conversation with
the agent about the freight on that car ? A. The
same conditions. I went up there to pay the freight.

Q What did he say? A. He offered me the
blank receipt for the car and wanted my signature
to it.

Q Foryouto sign? A. Yes, sir;I refused to
sign it.

Q Did he show you the lumber ? A. No, sir.

Q Did he show you the car ? A. No, sir.

Q Did he show you a bill for the freight? A
No, sir.

Q Mr. Thrift, did you ever have any difficulty
with the Erie Railroad Company over receipts be-
fore ? A. No, sir.

Q Had they ever requested you to signfor a
carload before this first time you have mentioned;
have they ever asked you to receipt for a carload
before you had got it? A. No, sir.

Q. Had you ever receipted for small packages
before you got them? A. Mr. Pellington, the
driver, in going up there had ; yes, I allowed him
to do that—little lots taken from the depot. I tod
him to receipt for them.

Q. These little lots were put where? A. At the
freight depot at Midvale ; put in the freight house
there; I finally stopped them from signing re-
ceipts until they got the goods.

Q Why was that? A. They generally went up
there and paid the bills as they told me, and paid



WALTER H THRIFT— CROSS 213

the bill when they paid the freights, and signed
for the freight when they paid the bill, and then
went up to the freight house, some distance away ;
on one occasion they came back with a lot of
broken stock, and I said, “Did you sign for this/'
and he said “Yes” ; Isaid, “Why ” ? he said, “ We
signed for this when we paid the freight charges ” ;
I said, “Hereafter you get your stock before you
sign any release.” Mr. Smith, Frank E. Smith,
happened to be at the freight depot that day, and
I sent the damaged stock back to the depot and
told them it was not properly signed, and we had a
wire connection, and Mr. Smith immediately tele-
phoned to me regarding that and said that they
could show delivery by the Erie Railroad Company
by our receipt for the stock ; I said “If we are go-
ing to have it that way, hereafter we will always
have our stock from the Erie railroad before we
sign for it.” This was long before this particular
day—months before.

Cross Examination by Mr. Hobart :

Q At the time that this first car, 100824, was on
the storage; track up at the station, there were
several other cars there—were there not ? A. The
first day do you mean ?

Q When the car arrived. A. When the car ar-
rived in Wanaque ?

Q Yes. A. There was a number ; six or eight
a1 the time.

Q And those cars were delivered to your com-
pany from time to time before anything was said
about 100824? A. There was something said
about all those cars when they first arrived there.

Q And these other cars between the time that
they arrived and the time When they were put on
the private siding were kept on the storage siding ?
A. Thbelieve so.
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Q Do you happen to know why these other cars
were put on your siding before 100824 was so
placed ? A. Yes.

Q Did you have some talk with the agent about
that? A. No ; not with the agent at wanaque.

Q There was some arrangement made about it?
A. Yes, sir.

Q It was at your request, wasn't it, that the
others were placed on the siding first? A. No,
Sir.

Q Against your will ? A. No, sir.

Q I don’t understand then ;you say it was not
against your will, and yet you say it was not with
your will—explain it? A. What do you want me
to explain ?

Q These other cars were placed on the siding
before 1008247 A. I believe so, somewhere. I
don’t know where they were placed—the other
cars.

Q Were you not manager when they were
placed ? A. You mean placed on the siding of the
lumber company ?

Q Yes. A. Oh, yes, sir ; now I understand you.

Q These other cars were placed on the private
siding before 100824 was placed ? A. Yes, sir.

Q And they were all placed down by the lumber
shed, I suppose? A. Yes, sir.

Q. Then, what I would like to know is, what the
arrangement was with regard to the placing of
those cars—that is to say why were the other cars
put on the siding before 100824 ? A. Because Mr.
Edsal, I think it was, I was not well acquainted
with the Erie railroad outside of the agents, but I
think it was Mr. Edsal, said to me on the train,
the night the cars arrived, that he would request
me as a favor, to unload all foreign cars first and
would put them—he says he would like to have
the foreign cars unloaded first, and I said “All
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right, we will do all we can to facilitate matters in
that way.”

Q And in pursuance of that understanding you
asked the agent to deliver these other cars first ?
A Just as I wanted them ; yes.

Q And this particular car was an Erie railroad
car? A. Yes, sir.

Q And the others, or some of them, were foreign
cars? A. Yes, sir.

Q Now, you spoke of requesting the agent to
place car 100824 on the siding A. That is the
lumber company's siding?

Q Yes. A. Yes, sir,

Q Did you tell him to put it at any particular
place at that siding ? A. No, sir.

Q Always, up to that time, the cars had been
placed by your lumber shed, hadn’t they ? A. Yes,
SIT.
Q As near as possible to it ? A. Yes, sir.

Q As to car 32537, that is the last one of all,
you said on your direct examination something to
the effect that the agent did not show you the
car? A. He did not show me the car.

Q And that is the reason you would not sign
the receipt ? A. He did not even give me the bill
glf]l the car; I cannot sign a receipt until I get the

~Q Did you know the car was there ? A. Yes,
Sir.
Q Now, there was a\question raised as to some
other cars on the signing of receipts ? A. Yes, sir,

'Q Did you know they were there ? A. Yes,
SIT.

DEFENCE RESTS.

10
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REBUTTAL.
MR. GEORGE M. EDSAL, sworn in rebuttal.

Direct Examination by Mr. Hobart:

Q As to car 32537, were you present on the
day when that car and some other cars were re-
moved from the station? A» Yes, sir ;I was in
Wanaque-Midvale on that day.

Q Did you see Mr. Thrift ? A. I did.

Q Did you send him any bill for that car forcar
service? A. Ipresented Mr. Thrift, in the pres-
ence of three witnesses, with a bill for the freight
charges, and a bill for the car service charges then
due, requesting him to pay the charges and sign
the receipt before they continued to unload the

lumber.

Q Herefused? A. He refused to sign the re-
ceipt.

Q. You were the station supervisor at that tine?
A. Yes, sir.

Cross Examination by Mr. Cabell:
Q. How much was the car service bill ? A. Qe
dollar.

PLAINTIFF RESTS.
SUR-REBUTTAL.
MR. WALTER H. THRIFT, recalled in sur-re-
buttal.
Direct Examination by Mr. Cabell :

Q Is it true that he ever presented you with a
car service bill ? A. He did not.
Q Was there any doubt? A. I don’t think sg

could not have been.

Cross Examination by Mr. Hobart:

Q Was anything said about car service? A. I
don’t think so.

BOTH SIDES REST.
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MOTION TO DIRECT A VERDICT FOR THE

PLAINTIFF.

Mr. Hobart:—On behalf of the plaintiff I
desire to ask your Honor for the direction of
averdict in its favor for the amount of the
car service and freight charges, and I should
like to take a few minutes to present to your
Honor the reasons on which the motion is
based.

The Court:— Certainly.

Mr. H o b artNow, the first question that
your Honor, no doubt, has had in mind, and
which you may have been considering whether
it should be submitted to the jury or not, is
the reasonableness of this charge. I take it
that is the first step, as far as the plaintiff is
concerned. Now, I desire to submit as matter
of law on that point, that there is no question
for the jury, for this reason, so far as the
time is concerned, the statute fixes it at
twenty-four hours; that is to say the Railroad
Act of 1903 to which I referred your Honor
the other day—

The Court.—That statute says, “Refuse,”
is that equivalent to neglect or fail to receive.

Mr. H o b a rtl will read the act. (Reading
Section 47 of the General Railroad Law of
1903, page 670.)

Now I take it, that under the evidence, as
it is undisputed in this case, a regulation of
the railroad companies with respect to the so-
called free time, must be held to be reason-
able, as matter of law, because that provides
for forty-eight hours’ notice, whereas the
statute only calls for twenty-four hours, and
it appears also, without dispute, that notice
was given to the consignee.
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Now, of course, some argument might be
made as to what might be meant by the wad
“given” ; I claim on behalf of the plaintiff
that when, in the ordinary course of business,
we have mailed a notice, which, perhaps, for
some reason, may not be received within a day
or two thereafter, that the notice is given when
it is mailed in the ordinary course, which isthe
only practicable way of doing business, h,
however that may be, the case, I think shows
us there can be no question of fact on the
point that as to all of these cars they were de-
tained more than the twenty-four hous
allowed by statue, and therefore, the rule ap-
plies, and the regulation of forty-eight hours’
free time must be held to be reasonable.

That is so far as the time goes; now, there-
sult of that is, that the only question really that
might be opened to debate in your Honor's
mind would be the, question of the charge,
whether the charge was reasonable, because
the statute does not fix the charge.

On that point the testimony is likewise undis-
puted so far as relates to these facts : Hist,
that the car when in active service earns con-
siderably more than $1 a day—making it as
low as possible and assuming that every car is
in use every day in the year. It is also
demonstrated by the undisputed facts
that all over the United States the
charge is at least that amount; in sore
places it is $2., but it is at least a dollar ;0
that the conclusion would seem to be irre-
sistible that the rate is likewise a reasonable
rate to charge for detention. Now, that very
point has been passed upon inanumber of
similar cases, to which I would like briefly to
call your Honor’s attention, as I know that
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your Honorwants to charge the law as it is
on the subject, and that is my excuse for
taking more time on this than I. would other-
wise.

We start with this situation, that the facts
as to the rate are undisputed, and the fact
that the car earns more than that—now then,
is that a reasonable rate ? Now, we have a
case, have a large number of cases —I will re-
fer to a few of them which have been
printed ina little pamphlet for convenience:
Union Pacific vs. Cook. 50 Am. & Eng., a
charge of $2.00 a day was held reasonable as a
matter of law—the jury was directed to find
for the plaintiff.

My present point is simply that your Honor
should hold and charge the jury asa matter
of law that the charge is reasonable.

In the case of Milwaukee vs. Lynch, the
Court held that this rate was reasonable, as
matter of law, both asto the time and as to
the charge ; page 45 of this little pamphlet ;
a number of cases I might say, are not re-
ported in the regular reports.

(Citing a number of cases.)

My point is that it is the duty of your
Honor to charge one way or the other as to
whether or not this rule is reasonable, and I
base that on this ground, that itis a regula-
tion or a rule of the railroad. Now, your
Honor, of course, will remember the old case
of Ayres vs. Morris and Essex, which I shall
have occasion to refer to on the question of
freight receipts. In that case the Court did
say that the question whether a rule or regu-
lation of a railroad company required a r>
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ceipt to be signed before the goods were deliv-
ered, was a question of fact for the jury to
pass on, but it so happens that that case
has recently been disapproved in the case of
Daniels vs. North Jersey in 35 Vroom, 603
(reading).

Of course, if your Honor thinks that the
question of the reasonableness of the charge
is a question for the jury, I need not take
much further time in discussing these other
points.

The Court:—1 feel that way, but, of course,
I should like to pay all respect to any foreign
decision which would be respected by our
higher court.

If you have a decision, the opinion of any
very respectable authority in this country
where there was a-dispute as to the reasonable-
ness of the charge, I should very much like to
see it.

Mr. Hobxrt:—The only cases I have are
the ones that I have referred to here.

Now, there are anumber of other legal ques-
tions in the case, but if your Honor decides
against the plaintiff as to this point, of course,
we are not entitled to a direction of a verdict.

If your Honor desires I would like to state
my position briefly as to some of the other
legal points in the case, so that, if it should
finally be held that $1 a day is a reasonable
charge as a matter of law, the other points
may also be presented for consideration.

Now, with regard to the delivery on the
paper company siding, the plaintiff’s position
is that the lumber company had no right to
insist on delivery on that particular siding,
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but that, even if it did have such right by cus-
tom or otherwise, the railroad was legally jus-
tified in refusing to deliver on that siding be-
cause of the non-payment of car service
charges on previous cars—one or more of them ;
that is to say, if it appears that any particular
consignee refuses to recognize car service
charges, then our position is that the railroad
is entitled, in law, to refuse to continue deliv-
eries on the private siding ; not for the pur-
pose of compelling payment on previous cars,
but if they are reasonably satisfied of the atti-
tude of the consignee as to other cars, they
are justified in retaining the cars in their own
possession, for the purpose of maintaining
their lien.

Now then, we also take the position as to
the last three cars—the railroad, notwith-
standing a special direction to a so-called lum-
ber yard siding, was authorized at law to
refuse delivery on such siding for the follow-
ing reasons : First, the agents of the connect-
ing carrier had no authority to make any such
contract for shipment at that particular sid-
ing, in this case the lumber yard siding, so-
called.

Second, That even if such a contract was
authorized it must nevertheless be subject to
the reasonable rules and regulations of the
railroad for delivery, including the rule that
has been referred to, that the railroad is not
bound to place a car on a private siding until
accrued car service charges have been paid on
other cars, if they are reasonably satisfied that
the consignee will refuse to recognize car ser-
vice charges on other cars ; and, finally, that
the evidence shows without dispute that there
is no such private siding as paper mill an 1

jo
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lumber yard siding ; Me evidence being that
it is known as paper mill siding or as Wan-
aque siding, or perhaps as both ; there being
no evidence to indicate that there is any such
siding there, or anywhere else on that division,
in which the words “Lumber Yard” in anyway
appear.

Now, so far as the last two cars, 1108, and, I
think, 44988, the ones referred to in the depo-
sition of Mr. Alcott, the question is raised asto
whether this defendant would be liable for the
freight. Your Honor will recall that the stip-
ulation expressly states that as to these two
cars defendant claims somebody else would be
liable ; and we claim that as to that, and I
think I ought to say now that I will ask your
Honor to charge that the evidence shows that
the defendant is liable for the freight on those
two cars, provided it be found as matter of
fact, or matter of law, that proper delivery was
made or tendered on the ground that by rea-
son of the agreement between Alcott and the
consignee—

The Court:—That was not contradicted.
What do you say about that ? Is there any
dispute about that ?

Mr. Cabell:—No ; I do not object to Al-
eott’s deposition.

Mr. Hobart :—1It seems to me it is a ques-
tion of law which your Honor must pass upon
one way or the other, and my understanding
of the deposition is, and I think it will bear
me out, that there was a course of business
established between Alcott and the lumber
company, whereby, in all cases, the lumber
company was to pay the freight ; and that be-
ing so, the cases are quite clear that the owner
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of the goods is the one that is liable for the
freight; the consignor in certain cases may
also be liable, but when title to the goods has
passed, then the owner is liable for the freight.

Mr. Cabell:—Mr. Alcott distinctly states in
his deposition that the title of that property
was in him until about January 2nd, 1906;
that is his deposition.

The C o u rtWhat does the freight amount
to—the two cars—is it a large item?

Mr. Cabell$452.62.

Mr. Hobart.—1 just desire to make my legal
position clear on that. Then another point
which I would like to submit to your Honor’s
consideration is as to one car in particular, 42-
865, on which it is admitted the freight was
paid; I desire to submit as a legal proposition
that the right to charge for car service is not
in any respect waived by accepting the pay-
ment of the freight ; that has been de-
cided.

The C o u rtl think that is true, but these
requests ought to be put in writing,.

Mr. Hobart:—1 think I shall have time to
put them in writing.

Then, finally, so that your Honor may under-
stand our position as to the question of the
freight receipts—of a demand for a receipt—
our position is that the carrier isnot bound to
deliver until a receipt is signed; that is to say,
they have the right to insist upon the signing
of the receipt, even before the goods are ac-
tually delivered. (Citing the Ayres case and
cases in 5A. and E., 231.)

Of course, your Honor’s view as to the first
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point disposes of my motion for adirection of
a verdict.

The Court In that Ayres case, was that a
railroad case?

Mr. Hobart  Yes, sir; against the Morris &
Essex.

Adjourned till 10 o'clock A. M., Thursday, Feb-

10 ruary 7th.
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MOTION DENIED.

The Court:—1 shall deny the motion to di-
rect a verdict for the plaintiff.

To which ruling of the Court the plaintiff's
counsel prays an exception. Exception al-
lowed. Let it be sealed, and it is sealed ac-
cordingly.

Wilbur A.Heisley,

J. [seal]

Counsel sum up for each side.
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Charge by the Court.
Heisley, J.

Gentlemen of tne Jury:— Lhe cause of dis-
pute between the litigants in this case involves
two items, one is a charge for freight amounting
to $791.27 and the other a charge for what is
termed “ car service,” amounting to $184, upon six
cars of lumber consigned to the defendant For
your convenience, counsel have prepared two
statements, one showing the number of the car,
the direction on the bill of lading, and the direc-
tion on the way-bill; the other showing the num-
ber of the car, the amount of freight and car
service charged on each car, and the dates be-
tween which car service was claimed. These
papers you may take with you, and you will find
them of much aid, I think, in determining the
number of the cars and the various facts referred
to in these statements.

There is very little dispute about the freight,
because it is admitted by the defendant, that if
you find from the evidence that it owes freight on
these cars, it then owes the amount of freight
charged by the plaintiff ; of course, it does not ad-
mit that it owes any freight, but, nevertheless, if
you find that it does owe freight on all of these
cars, then it is admitted that the amount of freight,
the rate of freight is the amount specified in this
paper just referred,to. In that connection, and
before passing to another branch of the case, let
me say, there is some dispute about who was to
pay the freight on two cars which, I think, came
from Virginia. It is insisted by the railroad com-
pany that that freight was to be paid by the de-
fendant. The defendant contends the contrary—
that there was some arrangement made between
it and the shipper in Virginia, whereby the freight
was to be really charged to somebody else, prc-
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sumably the shipper, instead of to the defendant,
but that has been testified to in depositions which
have been read in your presence, and you mst
recall what the fact is.

Now, the serious point to determine in this case
(because, upon its solution depends very largely
the question of the liability for freight) is the
charge for car service.

I think we all generally have an idea what “car
service” means ; it is sometimes spoken of as “de-
murrage” ; it is a charge imposed by a common
carrier (of which, of course, a railroad company is
one), against a consignee, who neglects, after a
certain time, to unload a car; and that sort of a
charge is recognized in the law ; not only does the
statute of this state recognize it, but also the com
mon law—that is the law expounded by the courts
for a long time—and it goes upon this theOI'y, it
is a reasonable theory, but we don’t have to inquire
as to the reason of the law—if we know what the
law is it is our duty to accept it whether it appeals
to our reason or not, but the reason is simply this:
a common carrier is a common servant, public ser-
vant ; it is obliged to receive freight under proper
conditions whether it wants to or not; it hasmo
discretion in the matter; and it is charged with
the custody—with exercising care for the safe
transportation of freight committed to its charge.
After the freight arrives at the destination, it is
under the duty—not, as I recall it, imposed by any
statute, but simply at common law, to notify the
consignee of the arrival of the freight. Now, up
to that time it is acting as a common carrier. It
is an insurer of the safe arrival of those goods at
the point of destination ; but after the freight has
arrived and it has served this notice, and the
mailing of a written notice in the regular course
of business is the only notice that the common car-
rier has to give the consignee of the arrival of the
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goods, the postage being prepaid, it ceases to be a
common carrier, and becomes a bailee, just the
same as a man having a warehouse, a storehouse,
in which he receives for his hire goods which he
takes care of until the owner calls for them.

Bailment, usually, not always, entitles the bailee,
that is, the person who takes charge of the goods,
to a certain compensation, and in the case of a
common carrier, after the goods arrive, and it
gives this notice, it becomes the bailee, and it is
only right that that bailee (just the same as any
other bailee, whose property is occupied for the
use of another) is entitled to a reasonable compen-
sation ; it required no statute to say that; that is
the plain principle of bailment. So, when the
railroad company gives a consignee notice of the
arrival of goods, it is the consignee’s duty to come
forward, pay the freight and take his goods, and if
he fails to do it, and allows the goods to remain
upon the premises, occupying the car and the tracks
of the railroad company, it seems to me it only re-
quires the exercise of common sense, to say in a
case of that kind, he ought to pay a reasonable
sum for the lise of the railroad company’s cars,
and its tracks ; because the cars are built for the
purpose of transportation and not for the purpose
of warehouses.

While a common carrier is under duty to trans-
port goods and passengers for hire, the law gives to
the common carrier certain privileges; one is the
right to adopt all regulations which may be neces-
sary for the operation of its line of transportation,
subject to the qualification and limitation that the
rule must be a reasonable rule. No railroad com-
pany or common carrier, engaged either in trans-
portation of passengers or freight, has the right
to adopt an arbitrary rule simply because it is a
railroad. It has, however, the right to adopt any
rule which is necessary and reasonable, subjecting
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freight confided to its care to certain reasonabje
egulations and restrictions necessary for the per-
formance of the duty-of the corporation to the
publie, as a public servant.

In this case this freight did notoriginate on the
line of the Erie railroad ; it originated on connect-
ing roads, and you have before you in this synop-
sis already referred to, the billing of these cars,
all, I think, except one. We know from general
experience—not simply from testimony—that rail-
roads have stations where passengers alight from
the cars and get on the cars. They usually have
freight stations where freight is deposited, and
where it is discharged. They have sidings for the
purposz2 of switching cars and genazrally of having
cars unloaded there. We all know that, and, con-
sequently, we must know when we ship freight
that in all probability it will be shipped to the
usual, regular, ordinary place for the reception of
freight on the line of that road. So, an agent of
another company may, to certain degree, be acting
as the agent of the Erie railroad in receiving
freight and consigning it to points of destination
along the line of the Erie railroad, but his power
is limited to shipping that freight to the ordinary
regular places of reception of freight on the Erie
railroad. He has no right, simply because he is
an agent, to ship it to an unusual place, to a
private siding, unless he has had some author-
ity from the Erie railroad to do it, any more than
he would have the right to ship it to a particular
point on the main line of a road between stations;
and a person dealing with him must be charged
with the knowledge of that fact, that the agentis
supposed to receive and ship freight to the usual
place of reception of such freight.

This freight, some of it, as shown by the bills of
lading, was directed to “Alcott and Company,
Wanaque, New Jersey, ” .and instructed to be de-
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livered by Alcott and Company to the defendant.
Anybody, it seems to me in reading that would
say “ Wanaque, New Jersey, ” meant just exactly
what it said ; it meant the usual place for the re-
ception of freight at Wanaque, wherever that was.

Another car, 1108, is billed to “ Alcott and Com-
pany, Paper Mill and Lumber Yard Switch, Wana-
que, New Jersey.”  If this latter siding was an un-
usual place for the reception of freight, then it is
theduty of the defendant to show the agent’s
authority to ship freight to such unusual place; if
the agent of the connecting railroad was author-
ized to ship to a private siding, and I think this is
a private siding, I don’t think that is disputed,—
the defendant, by the car being placed upon such
siding, would be subject to any reasonable rules of
the Company for ear service attaching, including
the Company’s refusal to so place it, if it was
reasonably to be assumed that the consignee would
not recognize the liability to pay car service on such
private siding. But, of course, gentlemen, the fact
that it was shipped to this siding does not say that
the agent must have some special authority for
shipping ft there, because it is contended by the
defendant that this was one of the usual places for
the reception of freight. There undoubtedly
was asiding up near the Wanaque-Midvale pas-
senger station, opposite the freight station, where
they receive freight of various kinds. That has
been testified to quite extensively, but the conten-
tion of the defendant is, that nowithstanding that
siding, that this siding in particular—so called

paper mill siding” —was also a siding used by the

a road company for the purpose of switching
fna ePos™ n&freight cars, and allowing people to
load and.unload cars therefrom; and they say that
that use was so common that it was known, and
that the agent on the connecting road had the
nght to bill this car as he did—some of these
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cars—to the paper mill and lumberyard switch at
Wanaque.

Well, if that is so, if you find that this was a
track, used, not at rare intervals, but usually used
for the reception of freight consigned to various
people—if it was a place where people were per-
mitted to load cars—not isolated instances, but a
usual thing, then the agent had a right in the law
to designate in the bill of lading to which of these
switches the cars should go, provided you find they
were both switches common to thé public use for
the loading or unloading of cars.

This is one of the pivotal questions of the case
for you to determine ; was this one of the usua
loading places or unloading places of cars?

If the defendant had a right to insist upon de-
livery at the siding known as the Wanaque o
paper company siding, the plaintiff was legally
justified in refusing to deliver on such siding as
soon as it became reasonably assured that the de-
fendant would refuse to recognize or pay charges
that might accrue for car service on cars so deliv-
ered.

The fact that after delivery has been ‘made m
a private siding the railroad company loses its lien
for freight and demurrage, justified the railroad
in refusing to make delivery on the siding known
as the Wanaque or Paper Company siding at the
place demanded by the defendant, provided you
find it was a private siding, and not a siding used
generally by the company for the unloading ar
reception of freight.

Now, one of the reasons why this car service
has not been paid upon some of these cars, at least
one of them, but I think upon several, is the fact
that the railroad company demanded a receipt for
the lumber before the defendant was permitted to
take.it from the car ; upon demanding that receipt
the defendant refused to sign it ; thereupon the
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railroad company refused to deliver the lumber.
That may have been a reasonable requirement of
the company or not; ordinarily if a man pays
you money for a debt, be may not require you to
sign a receipt for it, and you are not obliged to
give him any evidence that he has paid you at all,
but that does not apply to a railroad company, to
a common carrier. A common carrier has the
right to require, simply as a reasonable regulation,
every consignee to sign a receipt for the goods,
and oft-times it becomes the duty of the consignee
tosign a receipt even before he gets the goods,
but the receipt ought to be merely a receipt. A
receipt could be required of a man, for instance,
where he was shown the goods—where he saw
the goods—the railroad company would have the
right to say—°‘ I want you to admit, in writing,
before you take these goods out, here they are, but
I want you to admit in writing that you have re-
ceived them. ”  You would be obliged to sign such
areceipt; but if the railroad company should go
on and connect with that receipt an admission (con-
tradicting the fact) that it was in first-class order,
when it was apparent that the goods were dam-
aged, you would not be required to sign such a
receipt; because, while you can contradict the
terms of a receipt, yet, nevertheless, the receipt is
an admission of the facts stated therein, until the
contrary is proven.

In this case, the defendant declined to sign the
receipt; and you must determine whether, under
all the circumstances of the case, he was justified
in so declining—whether the requirement by the
company that the receipt should be signed was a
reasonable requirement. Here was a car—the one
car which I have in tnind was a car with locks on
the door, I think ; the manager of the defendant
says that he told the railroad’s representative that
he did not know whether the car contained wood cr
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stones. Suppose they had required him to sign a
receipt admitting the car contained not only lum-
ber but bricks, when he had no reason to suppose
the car did contain brick, he would not be required
to sign a receipt like that. Suppose that he had
any reason to believe—suppose that a prudent
man would have any reason to believe that the car
did not contain the lumber ; he would not be re-
quired to sign it ; it maybe that the locking of this
car was a circumstance which would make a pru-
dent man think that perhaps the car did not con-
tain just what was represented—not necessarily
so, but that*is a fact to be considered in ascertain-
ing whether he acted reasonably.

On the other hand, it must be remembered that
there had been considerable feeling between these
parties as to the receipt of other freight, and per-
haps the locking of the car under those circum-
stances would have no significance at all; but un-
less this officer of the defendant had some reason
which would justify a prudent man in believing
that the car did not contain his lumber—the um-
ber referred to—it was his duty to sign the receipt
even before the car was given. That is the law as
I understand it.

After the delivery of them has been tendered,
and the consignee does not pay' the freight, and
does not unload the cars, sign the receipt, or com-
ply with any reasonable regulation of the defend-
ant, then this car service attaches as a matter of
law, and he is obliged to pay for it. It is the duty
of the company to place the car where the con-
signee can unload it—it won’t do for the company
to take a car of lumber and put it on an inaccessi-
ble side track, where there are engines in your
way all the time; or alongside of a ditch, or in
some place of danger, where it makes it practically

.Inaccessible and then serve notice to unload, and

then if’you don’t unload, charge you ; they must



CHARGE BY THE COURT 233

place it where it is accessible for the purpose of
having it unloaded, and until they do that, they
may send all the notices they wish—they can im-
pose no liability upon the consignee because the
demurrage only begins to run from the time that
the car is placed and kept placed in a position
where it may be unloaded and due notice given.
In that case, if the demurrage is not paid, the com-
pany.has the right to take possession of the car,
and of the contents, and hold it, keep it away from
the owner, until its freight and car service are
paid. That is what this plaintiff says was done in
this case.

I think all these cars have been taken from
Wanaque and are now in the custody of the plain-
tiff, being held until their claimfor freight and car
service is paid.

I donot see any use in the Court referring to the
facts any more generally than it has ;the case has
been a long and tedious one—perhaps tedious be-
cause of necessity—dry and rather uninteresting ;
but you listened with great attention, and it is
your recollection which must prevail.

You are the judges of the facts ; it is for you
to determine whether or not there was a proper
delivery made of this freight at a place within the
contemplation of these parties ; the railroad as
well as the defendant; whether there was notice
sent of the arrival; whether the defendant was
remiss in failing to comply with any reasonable
regulations of the company regarding the recep-
tion of this freight and paying for it; and if you
find it was not a proper delivery, not in an acces-
sible place ; or if you find the defendant has com-
plied with all reasonable regulations of the plaintiff,
then your verdict should be for the defendant. If,
on the other hand, you find that the freight is due,
that there has been a proper tender, due notice
and a proper delivery of the freight: that the rail-
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road company has done all it should be required to
do in reason, then the verdict should be for the
railroad company.

The freight is a matter of very easy computation,
subject, of course, to what the Court has said as to
these two cars from Virginia; it is figured out an
the paper.

As to the charge for car service. It has beenin
timated, perhaps said by counsel, that they care
more about the feature of the car service, of hav-
ing that determined, than any other feature in this
case; of course, they want their freight if it is dug,
but they want the question of the reasonableness
of the car service fixed.

We have here a list already referred to, show
ing the number of days for which car service is
claimed ; the railroad has charged one dollar a day
forty-eight hours after the arrival and notice of
the arrival of the car to the owner. Forty-eight
hours is a reasonable time; the question in dispute,
in case you find there is car service due, is as to
the reasonableness of this charge of one dollar a
day. Is that, or is it not, a reasonable charge?
There is the original cost of the car ; there is the
value of the car as an investment; there is the
earning power of the car which, of course, is a
feature ; and they say, particularly railroad people
say, it is over two dollars a day—the average eam-
ing capacity of an average freight car ; there is
the cost of the track which it occupies. On the
other hand the defendant says that that is an
reasonable charge; they have offered evidence
here, which is undisputed, that as between them-
selves, railroads now charge each other fifty cents
a day for the very cars for which they charge the
consignee one dollar a day. It used to be twenty-
five cents a day, now it is fifty cents a day; and
the defendant also says that there is evidence that
fifty cents a day is a reasonable charge, and ae
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dollar a day is an unreasonable charge ; that the
railroad company makes it a point to release for-
eign cars, on which they are charged fifty cents,
and that they keep their own cars idle rather than
use the foreign cars or retain them at a rate of
fifty cents a day. Personally it does not matter
what the Court thinks about the reasonableness or
unreasonableness of this charge ; that is a question
of fact for you to determine ; it is the duty of the
plaintiff to prove the reasonableness of the charge,
before they may have your verdict, but there
ought to be a verdict for something for car service,
if car service accrued ; I mean by that simply that
the deprivation of the company of the use of a car
must be some loss to the company; it must be
sone loss; what the loss is, I don’t know ; that is a
point in dispute between these parties.

The fact that the freight was shipped—trans-
ferred from one car to another car, would not pre-
vent the company from collecting, or defeat its
right of collecting, a reasonable sum for the use of
the car.

Now, I have been requested by the railroad
company to charge you that regardless of your
finding as to the other cars in suit, you must find
a verdict for the plaintiff for freight and car
service due on car 100824, as it appears that said
car was delivered at the place requested by de-
fendant, provided you find the rate of one dollar
per day for car service to be reasonable.

I forget the-testimony about this car in ques-
tion. If it was placed by the railroad company at
the point designated by the defendant, of course
it was the duty of the defendant to receive it, and,
if required, to sign a receipt for it, pay the freight
and to unload it; and'if they did not do that, they
would be liable for car service after forty-eight
hours notice, and if you find that is the case, then
there should be car service charged”
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Plaintiffs Requests to Charge.

1. The jury must bring in a verdict for the
plaintiff for the full amount claimed with in
terest.

la. The rules of the New York & New Jersey
Car Service Association having been adopted by
the plaintiff as part of its rules for the regulation
of freight transportation such rules are bindingan
the defendant provided they are reasonable and
the defendant had notice thereof before car
service charges accrued on the cars in suit.

2. It appearing by the undisputed evidence that
defendant did have notice of the rules prior to the
date when car service charges accrued on any of
the cars in suit, such rules were binding upon the

defendant if the jury find the same were reason
able.

3. The rule providing that a charge of onedollar
per car per day or fraction thereof shall be nade
for delivery of cars and use of track on all cars not
unloaded within forty-eight hours after arrival,
not including Sunday or legal holidays, is a reason-
able rule.

4. The notice required by the statute to be given
to the consignee is sufficient if such notice is given
in writing and mailed in the usual course of husi-

ness’

5. The rule providing that when freight is trans-
ferred from one car to another charges for deten-
tion will continue as if the freight had been origj-
nally shipped in the car to which transfer is nade,
is reasonable ; and the fact that the contents of
cars 70183 and of 42865 were, transferred to Frie
cars, does not affect theright of the railroad to re-
cover car service charges thereon either before ar
after such transfers were made.
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6. The provision in the bills of lading that a car-
rier may make a reasonable charge per day for the
detention of cars and use of tracks after the car
has been held forty-eight hours for loading or un-
loading, is binding on the defendant; and as to
those cars which it appears were shipped under
bills of lading containing said provision, the plain-
tiff is entitled by reason of the terms of the bill of
lading to recover a reasonable charge per day after
the car or cars have been so held.

7. If the jury find that cars while in actual use
for the purposes of transportation could earn more
than one dollar per day, then the rate of one dollar
per day is a reasonable charge to be made by the
railroad for the detention of cars on siding. It
being undisputed that freight cars earn on an
average more than one dollar per day and that the
rate of one dollar per day for demurrage is the
rate in use throughout the United States (except

.as to such places where the charge is more than one
dollar per day), the jury must find that said rate is
reasonable. ”

8. It appearing that the public delivery track at
Wanaque-Midvale is the siding opposite the freight
station, the defendant had no legal right to insist
on delivery of cars on the siding described as the
Wanaque or paper company’s siding.

9 If the defendant had any such right to insist
upon delivery at the siding known as Wanaque or
paper company siding, the plaintiff was legally
justified in refusing to deliver on such siding as
soon as it became reasonably assured that the de-
fendant would refuse to recognize or pay charges
% might accrue for car service on cars so deliv-

10. The fact that after delivery had been made
on a private siding the railroad company loses its

in
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lein for freight and demurrage, justified the rail-
road company in refusing to make delivery onthe
siding known as the Wanaque or paper company
siding at the place demanded by the defendant.

11. Under the statute of this state, the railroad
company had a lien for its reasonable charges forthe
detention of railroad cars and for use of its tracks
occupied by such cars, and for the purpose of en
forcing this lien the railroad was justified in re-
fusing to deliver to defendant on a private siding
if reasonably assured from the pastconduct of the
defendant that the defendant would refuse to
recognize such lien or pay such charges.

12. It appearing that there was no siding onthe
plaintiff’s Greenwood Lake division (on which was
located the station called Wanaque-Midvale)
known as “paper mill andlumber company yard
switch” (or siding) the plaintiff was not bound to
make or tender delivery at such switch or siding

13. As to those cars the bills of lading for which
called for delivery at “paper mill and lumber yard
switch” (or siding,) Wanaque N. J., the plaintiff was
not bound to make or tender delivery at the sid-
ing known as the Wanaque siding or the paper
mill siding.

14. It appearing that the bills of lading as to
cars 1108, 44988 and 32537 called for delivery at a
siding or station other than a regular station of the
plaintiff, the burden of proof is upon the defend-
ant to show that the agent who issued such bills of
lading had authority to make such contract onbe-
half of the carrier.

15. The agents of connecting carriers who issued
bills of lading as to said three cars had no author-
ity to bifid the plaintiff to make delivery at the sid-
ing known as Wanaque siding or paper mill sid-
ing.
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16. Even if such bill of lading was authorized to
beissued by agents of connecting carriers, it is
subject to the reasonable rules and regulations of
the railroad company as to delivery, including the
regulations that the company may refuse to place
thecar on a private siding if reasonably assured
that the consignee will not recognize or pay such
car service charges as may accrue thereon.

17. The plaintiff was legally justified in refusing
to make delivery of car 42865 and other cars arriv-
ing for the lumber company after the arrival of
said car until a receipt was first signed by the lum-
ber company or some one authorized to do so on its

18 The defendant is liable for the freight
charges on all the cars in suit, including cars 1108
and 44988, if proper delivery thereof was made or
tendered by the plaintiff.

19. Regardless of the findings of the jury”™as to
the other cars in suit, they must find a verdict for
plaintiff for freight and car service due on car
100824, as it appears that said car was delivered at
the place requested by defendant, provided they
find the rate of one dollar per day for car service
to be reasonable.
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Exceptions to the Charge and to Refusal to
Charge as Requested.

Mr. Hobart The plaintiff desires to note
the following exceptions: First to the re-
fusal to charge as requested. I don't know
that I need give them all in detail, the refusal
to charge such of the requests submitted, as
the Court refused to charge, and also to the
modification of certain of the requests.

The Court :—Exception allowed.
Wilbur A. Heisley.
J. [seal]
Mr. Hobart:—1 will not stop to give the
numbers of those unless your Honor desires it.
The C o u rtNo ;that is not necessary.

The plaintiff excepts to the refusal to charge as
follows:

1. The jury must bring in a verdict for the

plaintiff for the full amount claimed with inter-
est.
Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisley,
J. [seal]

| The plaintiff excepts to refusal to charge as fol-
OWS :

la. The rules of the New York & New Jersey
Car Service Association having been adopted by
the plaintiff as part of its rules for the regulation
of freight transportation such rules are binding an
the defendant provided they are reasonable and the
defendant had notice thereof before car service
charges accrued on the cars in suit.
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Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisley,
J. [seal]

The plaintiff excepts to refusal to charge as fol-
lows :

2 It appearing by the undisputed evidence that

defendant did have notice of the rules prior to the
date when car service charges accrued on any of
the cars in suit, such rules were binding upon the
defendant if the jury find the same were reason-
able.

Exception allowed. Let it be sealed and it

is sealed accordingly.
Wilbur A. Heisley,
J. [SEAL]

The plaintiff excepts to refusal to charge as fol-
lows: .
3 The rule providing that a charge of one dol-
lar per car per day or fraction thereof shall be
made for delivery of cars and use of track on all
cars not unloaded within forty-eight hours after
arrival, not including Sunday or legal holidays, is
a reasonable rule.

Exception allowed. Let it be sealed and it

is sealed accordingly.
Wilbur A. Heisley,
J. [SEAL]

The plaintiff excepts to refusal to charge as fol-
lows:

4. The notice required by the statute to be given
to the censignee is sufficient if such notice is given
in writing and mailed in the usual course of

Exception allowed. Let it be sealed and it
is sealed accordingly.

Wilbur A. Heisley,
J. [SEAL]

10
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, The plaintiff excepts to refusal to charge as fol-
OWS :

5  The rule providing that when freight is trans-
ferred from one car to another charges for deten-
tion will continue as if the freight had been
originally shipped in the car to which transfer is
made, is reasonable; and the fact that the con-
tents of cars 70183 and of 42865 were transferred

10 to Erie cars, does not affect the right of the rail-
road to recover car service charges thereon either
before or after such transfers were made.

Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisl ey,
J. [seal]

The plaintiff excepts to refusal to charge as fol-
lows :

20 6* The provision in the bills of lading that acar-
rier may make a reasonable charge per day for the
detention of cars and use of tracks after the car
has been held forty-eight hours for loading or un+
loading, is binding on.the defendant; and as to
those cars which it appears were shipped under
bills of lading containing said provision, the plain-
tiff is entitled by reason of the terms of the bill of
lading to recover a reasonable charge per day after
the car or cars have been so held.

2Q Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisl ey,
J. [seal]

The plaintiff excepts to refusal to charge as fol-
lows :
7. If the jury find that cars while in actual wse
"for purposes of transportation could earn nore
than one dollar per day, then the rate of one dol-
lar per day is a reasonable charge to be made by
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the railroad for the detention of cars on sidings.
It being undisputed that freight cars earn on an
average more than one dollar per day and that the
rate of one dollar per day for demurrage is the
rate in use throughout the United States (except
as to such places where the charge is more than
ore dollar per day) the jury must find that said
rate is reasonable.

Exception allowed. Let it be sealed and it

is sealed accordingly.
Wilbur A. Heisley
J. [seal]

The plaintiff excepts to refusal to charge as fol-
lows :

8 It appearing that the public delivery track at
Wanaque-Midvale is the siding opposite the freight
station, the defendant had no legal right to insist
on delivery of cars on the siding described as the
Wanaque or paper company’s siding.

Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisley.
J. [seal]

The plaintiff excepts to refusal to charge as
follows :

9 The fact that after delivery had been made
on a private siding the railroad company loses its
lien for freight and demurrage, justified the rail-
road company in refusing to make delivery on the
siding known as the Wanaque or paper company
siding at the place demanded by the defendant.

Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisley,
J. [seall]

| The plaintiff excepts to refusal to charge as fol-
OWS :



10

30

244 EXCEPTIONS TO THE CHARGE

10. It appearing that there was no siding on the
plaintiff’s Greenwood Lake division (onwhich was
located the station called Wanaque-Midvale) known
as “Paper Mill and Lumber Company Yard Switch”
(or Siding), the plaintiff was not bound to make or
tender delivery at such switch or siding,

Exception allowed. Let it be sealed and
it is sealed accordingly.
Wilbur A. Heisley,
J. [seal]

| The plaintiff excepts to refusal to charge as fol-
OWS :

11. As to those cars the bills of lading for which
called for delivery at “Paper Mill and Iummber
Yard Switch” (or Siding), Wanaque, N. J., the
plaintiff was not bound to make or tender delivery
at the siding known as the Wanaque siding or the
paper mill siding,

Exception allowed. Let it be sealed and
it is sealed accordingly.
Wilbur A. Heisley,
J. [seal]

| The plaintiff excepts to refusal to charge as fol-
OWS :

12. It appearing that the bills of lading as to cars
1108, 44988 and 32537, called for delivery at asid-
ing or station other than a regular station of the
plaintiff, the burden of proof is upon the defend-
ant to show that the agent who issued such bills of
lading had authority to make such contract on be-
half of the carrier.

Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisley,
J. [seal]

The plaintiff excepts to refusal to charge as
follows:
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13. The agents of connecting carriers who issued
bills of lading as to said three cars had no au-
thority to bind the plaintiff to make delivery at
the siding known as Wanaque siding or paper mill
siding,

Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisley,
J. [seal]

| The plaintiff excepts to refusal to charge as fol-
OWS :

14. Even if such bill of lading was authorized to
be issued by agents of connecting carriers, it is
subject to the reasonable rules and regulations of
the railroad company as to delivery, including the
regulations that the company may refuse to place
the car on a private siding if reasonably assured
that the consignee will not recognize or pay such
car service charges as may accrue thereon.

Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisley,
J. [SEAL]

The plaintiff excepts to refusal to charge as
follows:

15. The plaintiff was legally justified in refus-
ing to make delivery of car 42865 and other cars
arriving for the lumber company after the ar-
rival of said car until a receipt was first signed by
the lumber company or someone authorized to do
soon its behalf.

Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisley,
J. [seal]

The plaintiff excepts to refusal to charge as
follows :

10
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16. The defendant is liable for the freight
charges on all the cars in suit, including cars 1108
and 44988, if proper delivery thereof was made or
tendered by the plaintiff.

Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A.Heisley,
J. [seal]

The plaintiff excepts to refusal to charge as
follows :

17. Regardless of the findings of thejuryas to
the other cars in suit, they must find a verdict for
plaintiff for freight and car service due on car
100824, as it appears that said car was delivered
at the place requested by defendant, provided they
find the rate of one dollar per day for car service to

be reasonable.
Exception allowed. Let it be sealed and it

is sealed accordingly.
Witbur A. Heisley,
J. [seal]

.The plaintiff submits the following exceptions to
the charge :

18. To that part of the charge which left itto
the jury to determine whether the defendant owes
anything for freight charges. This part of the
charge reads follows :

“There is very little dispute about the freight,
because it is admitted by the defendant, that if you
find from the evidence that it owes freight onthese
cars, it then owes the amount of freight charged
by the plaintiff. Of course, it does not admit that
it owes any freight, but, nevertheless, if you fird
that it does owe freight on all of these cars, then
it is admitted that the amount of freight, the rate
of freight, is the amount specified in this
paper, just referred to. In that connection,
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and before passing to another branch of the
case, let me say, there is some dispute about
who was to pay the freight ontwo cars which, I
think, came from Virginia. It is insisted by
the railroad company that that freight was
to be paid by the defendant. The defendant
contends the contrary—that there was some
arrangement made between it and the ship-
per in Virginia, whereby the freight was 10
to be really charged to somebody else, pre-
sumably the shipper, instead of to the defendant,
but that has been testified to in depositions
which have been read in your presence, and you
nust recall what the fact is.”

Exception allowed. Let it be sealed and it

is sealed accordingly.
Wilbur A. Heisley,
J. [seal]

19. To that part of the charge which left it to 20
the jury to determine whether the place, namely,
the siding or switch referred to as the Wanaque
switch or Paper Mill switch, was the usual place
1of delivery. This part of the charge reads as fol-
OWS :

“ Another car, 1108, is billed to ‘Alcott and Com-
pany, Paper Mill and Lumber Yard Switch, Wana-
que, New Jersey.” If this latter siding was an
unusual place for the reception of freight, then it
is the duty of the defendant to show the agent’s
authority to ship freight to such unusual place ;
if the agent of the connecting railroad was
authorized to ship to a private siding, and I think
this is a private siding, I don’t think that is dis-
puted—the defendant, by the car being placed
upon such siding, would be subject to any reason-
able rules of the company for car service attaching,
including the company’s refusal to so place it, if it
was reasonably to be assumed that the consignee
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would not recognize the liability to pay car ser-
vice on such private siding. But, of course
gentlemen, the fact that it was shipped to this sid-
ing does not say that the agent must have some
special authority for shipping it there, because it is
contended by the defendant that this was oneof
the usual places for the reception of freight. There
undoubtedly was a siding up near the Wanaque-
Midvale passenger station, opposite the freight
station, where they received freight of various
kinds. That has been testified to quite extensively
but the contention of the defendant is, that, not-
withstanding that siding, that this siding in par-
ticular—so called ‘paper mill siding/—was also a
siding used by the railroad company for the pur-
pose of switching and depositing freight cars, and
allowing people to load and unload cars therefrom;
and they say that that use wasso common that it
was known, and that the agent on the connecting
road had the right to bill this car as he did—some
of these cars—to the paper mill and lumber yard
switch at Wanaque.”

Exception allowed. Let it be sealed and it

is sealed accordingly.
Wilbur A. Heisley,
J. [seal]

20. To that part of the charge which left it to

the jury to determine whether said switch or sid-
ing was common to the public use for the loading
or unloading of cars. This part of the charge
reads as follows:

“Well, if that is so, if you find that this was a
track, used, not at rare intervals, but usually used
for the reception of freight consigned to various
people—if it was a place where people were per-
mitted to load cars—not isolated instances, but a
usual thing, then the agent had a right in the law
to designate in the bill of lading, to which of these
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switches the cars should go, provided you find
they were both switches common to the public use
for the loading or unloading of cars.

IIThis is one of the pivotal questions of the case
for you to determine; was this one of the usual
loading places or unloading places of cars.”

Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisley,
J. [SEAL]

21. To that part of the charge wherein the
Court modified request No. 10 submitted on behalf
of the plaintiff. This part of the charge reads as
follows :

“The fact that after delivery has been made on
a private siding the railroad company loses its lien
for freight and demurrage, justified the railroad
in refusing to make delivery on the siding known
as the Wanaque or Paper Company siding at the
place demanded by the defendant provided you
find it was a private siding, and not a siding used
generally by the company for the unloading or re-
ception of freight. ”

Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisley,
J. [seal]

22 To that part of the charge which left it to
the jury to determine the question whether or not
the requirement that a receipt should be signed
before delivery of the cars was made was reason-
able or not, and whether defendant was justified
in refusing to sign a receipt. This part of the
charge reads as follows:

“ Now, one of the reasons why this car service
has not been paid upon some of these cars, at least
one of them, but I think upon several, is the fact

20
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that the railroad company demanded a receipt for
the lumber before the defendant was permitted to
take it from the car ; upon demanding that receipt
the defendant refused to sign it; thereupon the
railroad company refused to deliver the hunrber.
That may have been a reasonable requirement of
the company or not; ordinarily if a man pays you
money for a debt, he may not require you to sign
areceipt for it, and you are not obliged to give
him any evidence that he has paid you at all, but
that does not apply to a railroad company, to a
common carrier. A common carrier has the right
to require, simply as a reasonable regulation, every
consignee to sign a receipt for the goods, and
oft-times it becomes the duty of the consignee
to sign the receipt even before he gets the goods,
but the receipt ought to be merely a receipt. A
receipt could be required of a man, for instance,
where he was shown the goods—where he saw the
goods—the railroad company would have the right
to say—‘I want you to admit, in writing, before
you take these goods out, here they are, but I want
you to admit in writing that you have received
them/ You would be obliged to sign such a re-
ceipt ; but, if the railroad company should go on
and connect with that receipt an admission (con-
tradicting the fact) that it was in first class order,
when it was apparent that the goods were danr
aged, you would not be required to sign such a re-
ceipt ; because, while you can contradict the terms
of areceipt, yet, nevertheless, the receiptls an
admission of the facts stated therein, until the con-
trary is proven.

“In this case,"The defendant declined to sign the
receipt; and you must determine whether, under
all the circumstances of the case, he was justified
in so declining—whether the requirement by the
company that the receipt should be signed was a
reasonable requirement. Here was a car—the one
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car which I have in mind was a car with locks
on the door, I think; the manager of the
defendant says that he told the railroad’s repre-
sentative that he did not know whether, the car
contained wood or stones. Suppose they had re-
quired him to sign a receipt admitting the car
contained not only lumber but bricks, when he
had no reason to suppose the car did contain
brick, he would not be*required to sign a receipt
like that. Suppose that he had any reason to be-
lieve—suppose that a prudent man would have
any reason to believe that the car did not con-
tain the lumber; he would not be required to
signit; it may be that the locking of this car was
a circumstance which would make a prudent man
think that perhaps the car did not contain just
what was represented—not necessarily so, but
that is a fact to be considered in ascertaining
whether he acted reasonably.

“On the other hand, it must be remembered that
there had been considerable feeling between these
parties as to the receipt of other freight, and per-
haps the locking of the car under those circum-
stances would have no significance, at all; but un-
less this officer of the defendant had some reason
which would justify a prudent man in believing
that the car did not contain his lumber—the lum-
ber referred to—it was his duty to sign the receipt
even before the car was given. That is the law as
I understand it. ”

Exception allowed. Let it be sealed and
itis sealed.
Wilbur A. Heisley.
J. [seal]

23 To that part of the charge which left it to

the jury to determine whether or not proper deliv-
ery of the cars was offered by the plaintiff, and
whether proper notice of arrival was sent, and
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whether defendant was remiss in complying with
the dglaintiﬂ’ sregulations. This part of the charge
reads as follows :

“You are the judges of the facts ; it is for you
to determine whether or not there was aproper de-
livery made of this freight at a place within the
contemplation of these parties—the railroad as
well as the defendant; whether there was notice
sent of the arrival ; whether the defendant was
remiss in failing to comply with any reasonable
regulations of the company regarding the reception
of this freight and paying for it; and if
you find it was not a proper delivery, not
in an accessible place ; or if you find the
defendant has complied with all reasonable
regulations of the plaintiff, then your verdict
should be for the defendant. If, on the other
hand, you find that the freight is due, that there
has been a proper tender, due notice and a proper
delivery of the freight; that the railroad company
has done all it should be required to do in reason,
then the verdict should be for the railroad com-
pany. ”

Exception allowed. Let it be sealed and it
is sealed accordingly.
Wilbur A. Heisley,
J. [seal]

24.  To that part of the charge which left it to
the jury to determine whether the charge of $1
per day for demurrage was reasonable in amount.
This part of the charge reads as follows :

“We have here a list already referred to, show-
ing the number of days for which car service is
claimed ; the railroad has charged one dollar a day
forty-eight hours after the arrival and notice of
the arrival of the car to the owner. Forty-eight
hours is a reasonable time; the question in dis-
pute, in case you find there is car service due, is as



EXCEPTIONS TO THE CHARGE 253

to the reasonableness of this charge of one dollar a
day. Is that, or is it not, a reasonable charge ?
There is the original cost of the car; there is the
value of the car as an investment; there is the
earning power of the car which, of course, is a
feature; and they say, particularly railroad people
say, it is over two dollars a day—the average earn-
ing capacity of an average freight car; there is the
cost of the track which it occupies. On the other
hand the defendant says that that is an unreason-
able charge; they have offered evidence here which
is undisputed, that, as between themselves, rail-
roads nowcharge each other fifty cents a day for
the very car for which they charge the consignee one
dollar a day. It used to be twenty-five cents a day,
nowit is fifty cents a day; and the defendant also
says that there is evidence that fifty cents aday is
a reasonable charge, and one dollar aday is an
unreasonable charge; that the railroad company
makes it a point to release foreign cars, on which
they are charged fifty cents, and that they keep
their own cars idle rather than use the foreign cars
or retain them at a rate of fifty centsa day. Per-
sonally it does not matter what the court thinks
about the reasonableness or unreasonableness of
this charge; that isa question of fact for you to
determine; it is the duty of the plaintiff to
prove the reasonableness of the charge,
before they may have your verdict, but
there ought to bea verdict for something for car
service if car service accrued; I mean by that
simply that the deprivation of the company of the
use of a car must be some loss to the company ; it
must be some loss; what the loss is, I don't know ;
that is a point in dispute between these parties.

Exception allowed. Let it be sealed and it

is sealed accordingly.
Wilbur A. Heisley,
J. [seal]
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STATEMENT REFERRED TO IN CHARGE

Statement Referred to in the Gharge.
NEW JERSEY SUPREME COURT.

Erie Railroad Company,

LS.

Statement for use
of Court ad
Jury.

Wanaque Lumber Company.

No. Direction on Bill
of Lading.

100824 (No bill of lading
produced)

70183 (See note below)

42865 Alcott & Com-
pany, Wanaque,
N. J.

1108 Alcott & Co.,
Paper Mill &
Lbr. Yd. Switch,
Wanaque, N. J.

44988 Alcott & Co,
Wanaque, N. J.
at Paper Mill
and Lbr. Yard
Sidg.

32537 Alcott & Co,
Paper Mill &
Lumber Yard
Switch, Wana-
que, N. J.

Direction of Way-bill.

Wanaque Lbr.Co.W. via.
NY &G L

Wanaque Lumber (b,
Wanaque, N. J.

Alcott & Co., Wanaque-
Midvale, N. J.

Alcott & Co.,, Paper
Mill & Ibr. Yd
Switch, Wanaque,N. J.

Alcott & Co., at Paper
Mill and Lumber Yard
’ Siding,
do

Alcott & Co., Paper
Mill & Lbr. Co. Yard
Switch, Wanaque, M

Note as to 70183.—Bill of lading from FEngels,

Va., to J. C. reads:
cf. Erie R R, N. J.

F. E. Morse Co., Jersey City,

Order from Morse Co. reads;
Forward to “Wanaque Lumber Co., Wanaque,

N. J.”
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Statement Referred to in the (Charge.
NEW JERSEY SUPREME COURT.

Erie Railroad Company, 1
! Statement for
Us. \  use of Court
(  andJury.
Wanaque Lumber Company,
)
Dates between
Car Amt. of Am. of Car which car service
No. Freight Service is claimed.
100824 $23725  $75. April 4 to May 4,
and. May 5 to
July 6.
70183 48. 47. June 20 to August
18.
428065 Paid 29. August 10 to Sep-
tember 16.
1108 59.02 17. August 24 to Sep-
tember 16.
44988  343.60 14. August 28 to Sep-
tember 16.
32537  103.40 2. September 12 to

September 16.
$791.27  $184.
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Writ of Error.

Returnable April 5, 1907.
STATE OF NEW JERSEY
The State of New Jersey to the
seal Chief Justice and other Justices of
our Supreme Court of Judicature,
Gr eeting :

Forasmuch as in the record and proceedings, and
alsointhe giving of judgment in a certain plaint
which was in our said Supreme Court of Judica-
ture before you between Erie Railroad Com-
pany, plaintiff, and Wanaque Lumber Company, de-
fendant, inan action of contract, manifest error
hath intervened, to the great damage of the said
plaintiff, as it is said; we being willing that the
error, if any there be, should in due manner be cor-
rected and full and speedy justice done to the par-
ties aforesaid in this behalf, do command you that
if judgment be thereupon given and affirmed, that
you distinctly and openly send, under your seal,
the record and proceedings aforesaid, with all
things touching the same, to our Judges of our
Court of Errors and Appeals in the last resort in
all causes, at Trenton, on the fifth day of April,
nineteen hundred and seven, together with this
writ, that the record and proceedings aforesaid be-
ing inspected, we may cause to be further done
thereupon for correcting that error what of
right and according to law ought to be done.

Witness, William J. Magie, Esquire,
our Chancellor and President Judge of
said Court of Errors and Appeals, at
Trenton aforesaid, the sixteenth day of
March, nineteen hundred and seven.

Collins & Cor bin,
Attorneys.
S. D. Dickinson,
Clerk.
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2 DECLARATION

Return.

The answer of the Justices of the Supreme
Court of the State of New Jersey within named.
The record and proceedings whereof mention is
within made, with all things touching and concern-
ing the same, we do certify to the Court of Fr-
rors and Appeals of said State in a certain sched-
ule to this writ annexed, as within we are com
manded.

Wm. S. Gummere, (Seal)
CJ.

Declaration.

New Jersey Supreme Court of
the fourth day of November, nine-
teen hundred and five.

Pass aic County, ss :

Wanaque Lumber Company, a corporation, was
summoned to answer unto Erie Railroad Company,
a corporation, in an action upon contract and
thereupon the said plaintiff by Collins & Corbin,
its attorneys, complains :

1 For that whereas, the said plain-

Erie 10082U tiff at all the times hereinafter
{Car Service.) mentioned, was and is a corporation
(@) engaged in the business of a com-

mon carrier by its railroad of goods

and merchandise for hire, and heretofore, to wit,
on the fifth day of April, nineteen hundred and
five, at the special instance and request of the said
defendant, carried and conveyed to the said de-
fendant for a certain hire and reward, agreed to
be paid by the said defendant, at Wanaque-Mid-
vale (one of the railroad stations'of the said plain-
tiff), to wit, at Paterson, Passaic county, aforesaid,
a certain railroad freight car known and desig-
nated as “ Erie car 100824 ”, loaded with goods
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and merchandise and consigned to the said de-
fendant at Wanaque-Midvale, to wit, at Paterson,
Passaic county, aforesaid; and whereas, prior to
the said fifth day of April, nineteen hundred and
five, and prior to the making of the contract for
the carriage of said goods and merchandise, the
plaintiff had adopted and put in operation for the
management of its business as a common carrier,
certain reasonable rules and regulations of the
New York and New Jersey Car Service Asso-
ciaion (of which Association the said plaintiff
at all the times herein mentioned was and
is a member), which rules and regulations were in
force and effect at all the times herein mentioned
and of which rules and regulations and of the
adoption thereof by the said plaintiff the said de-
fendant had notice, prior to the said fifth day of
April, nineteen hundred and five, and prior to
the making of the contract for the carriage of
said goods and merchandise. Said rules and regula-
tions required that the railroad freight cars, owned
or operated by the plaintiff in connection with its
business as a common carrier, should be unloaded
and released within a certain reasonable time, to-
wit, within forty-eight hours (exclusive of Sunday
and holidays) after the arrival of said cars at their
destination or after the placing of the same for
unloading ; and in default of unloading and re-
leasing the said cars within the said period of
forty-eight hours, a certain reasonable charge for
demurrage, to wit, a charge of one dollar per day
or a fraction thereof, should be made for each car
not unloaded and released within said period of
forty-eight hours (exclusive of Sundays and holi-
days); and whereas, the carriage and conveyance
of said Erie car 100824 was performed by the
said plaintiff, subject to the said rules and regula- .
tions and thereby it became and was the duty of
the said defendant to unload and release said car
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consigned to the defendant as aforesaid, within
said period of forty-eight hours (exclusive of Sun-
days and holidays), after the arrival thereof at its
destination at Wanaque-Midvale aforesaid, or
after the placing thereof for unloading; yet the
said defendant did not unload and release said car
within forty-eight hours after said car had ar-
rived at Wanaque-Midvale aforesaid, and after
the same had been placed for unloading, but un-
reasonably neglected and refused to unload and
and release the said car until the sixth day of
July, nineteen hundred and five, and thereby the
said defendant became and was liable to pay the
said plaintiff the sum of one dollar per day for
each day or a fraction thereof (exclusive of Sun-
days and holidays), subsequent to said period of
forty-eight hours until the said car was unloaded
and released as aforesaid ; whereby the defendant
became and was indebted to the plaintiff in the sum
of seventy-five dollars for its reasonable charges
for car service or demurrage, in accordance with
said rules and regulations ; and being so indebted,
the said defendant in consideration thereof, pro-
mised the plaintiff to pay the said sum of seventy-
five dollars when it, the said defendant, should be
thereunto afterward requested, yet the said de-
fendant, though often requested so to do, has not
as yet paid the said sum of money or any part
thereof to the plaintiff’'s damage one hundred dol-
lars.

1 And whereas also, the said de-
arie 10082b fendant afterwards, to wit, on the
Car Service.) sixth day of July, nineteen hun-

(b) dredand five, at Wanaque-Midvale,

to wit, at Paterson, Passaic County,

aforesaid, was indebted to the said plaintiff in the
further sum of seventy-five dollars for warehouse
room and storage room by the said plaintiff before
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that time provided and furnished in and about the
stowing, keeping and storing of certain goods and
merchandise, before that time, to wit, from the
fifth day of April, nineteen hundred and five, to
the sixth day of July, nineteen hundred and five,
stowed, kept and stored in a certain railroad
freight car of plaintiff, known and designated as
“Frie car 100824 for the said defendant at its
special instance and request; and being so in-
debted, the said defendant in consideration thereof
onthe day and year aforesaid, to wit, the sixth
day of July, nineteen hundred and five, at Wan-
aque-Midvale, to wit, at Paterson, Passaic County,
aforesaid, undertook and then and there promised
the said plaintiff to pay it the said sum of seventy-
fivedollars when it should be thereunto afterwards
requested ; yet the said defendant, though often re-
quested soto do, has not as yet paid the said sum of
money or any part thereof, to the plaintiffs dam- 2/
age one hundred dollars.

k And whereas also, the said defend-
ing 10082 ant afterwards, to wit, on the sixth
Car Service.) day of July, nineteen hundred and
© five, at Wanaque-Midvale, to wit,
at Paterson, Passaic county, afore-
said, was indebted to the said plaintiff, a common
carrier of freight for hire, in the further sum of
seventy-five dollars for the use of a certain railroad
freight car, known and designated as “ FErie car 30
100824,” whereof said plaintiff was the owner,
which said car was kept and retained by the said
defendant with certain of the said defendant’s
goods and merchandise on board thereof for the
defendant’s convenience for a long time then
elapsed, to wit, from the fifth day of April, nine-
teen hundred and five, to the sixth day of July,
nineteen hundred and five, at the defendant’s spe-
cial instance and request; and being so indebted,
the said defendant in consideration thereof, after-

™
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wards, to wit, on the sixth day of July, nineteen
hundred and five, at Wanaque-Midvale, to wit, at
Paterson, Passaic county, aforesaid, undertook and
then and there promised the said plaintiff to pay it
the said sum of seventy-five dollars when it should
be thereunto afterwards requested ; yet the said de-
fendant, though often requested so to do, has not
as yet paid the said sum of money, or any part
thereof, to the plaintiff’'s damage one hundred dol-
lars.

And whereas, heretofore, to wit,
(Erie 10082U on the fifth day of April, nineteen
Freight.) hundred and five, at Paterson, Pas-
saic county, aforesaid, the said de-
fendant became and was indebted to the said
plaintiff in the sum of two hundred and thirty-
seven dollars and twenty-five cents for freight
charges on certain goods and merchandise by the
said plaintiff carried and conveyed in one of its
railroad cars, known and designated as “ Frie car
100824,” from Jersey City to Wanaque-Midvale, in
the state of New Jersey, at the special instance and
request of the said defendant; and being so in-
indebted, the said defendant, in consideration
thereof, undertook and then and there promised
the said plaintiff to pay it the said sum of money
when it should bethereunto afterwards requested;
yet the said defendant, though often requested so
to do, has not as yet paid the said sum of noney
or any part thereof, to the plaintiff’s damage three
hundred dollars.

5. And whereas also, the said plain-

(B. & 0. tiff at all the times hereinafter
70183 mentioned was and is a corporation
Car Service.) engaged in the business of a commmon

(@) carrier by its railroad of goods and

merchandise, for hire, and hereto-
fore, to wit, onthe twentieth day of June, nine-
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teen hundred and five, at the special instance and
request of the said defendant, carried and con-
veyed to the said defendant for a certain hire and
reward, agreed to be paid by the said defendant at
Wanaque-Midvale, (one of the railroad stations of
the said plaintiff) to wit, at Paterson,' ‘Passaic
county, aforesaid, a certain railroad freight car,
known and designated as “B. & 0. car 70183,”
loaded with goods and merchandise and consigned
to the said defendant- at Wanaque-Midvale, to
wit, at Paterson, Passaic county, aforesaid; and
whereas, prior to the said twentieth day of June,
nineteen hundred and five, and prior to the mak-
ing of the contract for the carriage of said goods
and merchandise, the plaintiff had adopted and put
inoperation for the management of its business as
a commmon carrier, certain reasonable rules and
regulations of the New York and New Jersey Car
Service Association (of which Association the said
plaintiff at all the times herein mentioned was and
is a member), which rules and regulations were
in force and effect at all the times herein mentioned,
—~andof which rules and regulations and of the
adoption thereof by the said plaintiff the said de-
fendant had notice, prior to the said twentieth day
of June, nineteen hundred and five, and prior to
the making of the contract for the carriage of
said goods and merchandise. Said rules and regu-
lations required that the railroad freight cars,
owned or operated by the plaintiff in connection
with its business as a common carrier, should be
unloaded and released within a certain reasonable
time, towit, within forty-eight hours (exclusive
of Sundays and holidays) after the arrival of said
cars at their destination or after the placing of the
sane for unloading; and in default of unloading
and releasing the said cars within the said period
of forty-eight hours, a certain reasonable charge
for demurrage, to wit, a charge of one dollar per

)
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day or a fraction thereof, should be made for each
car not unloaded and released within said period of
forty-eight hours (exclusive of Sundays and holi-
days) ; and whereas, the carriage and conveyance
of said B. & 0. car 70183 was performed by the
said plaintiff, subject to the said rules and regu-
lations and thereby it became and was the duty of
the said defendant to unload and release said car
consigned to the defendant as aforesaid, within
said period of forty-eight hours (exclusive of Sun-
days and holidays), after the arrival thereof at its
destination at Wanaque-Midvale aforesaid, orafter
the placing thereof for unloading; yet the said
defendant did not unload and release said car with-
in forty-eight hours after said car had arrived at
Wanaque-Midvale aforesaid, and after the same had
been placed for unloading, but unreasonably neg-
lected and refused to unload and release the said
car until the eighteenth day of August,nineteen hun-
dred and five,and thereby the said defendant became
and was liable to pay the said plaintiff the sum of
one dollar per day for each day or a fraction there-
of (exclusive of Sundays and holidays), subsequent
to said period of forty-eight hours until the said car
was unloaded and released as aforesaid; whereby
the defendant became and was indebted to the
plaintiff in the sum of forty-seven dollars for its
reasonable charges for car service or demurrage,
in accordance with said rules and regulations; and
being so indebted, the said defendant in consider-
ation thereof, promised the plaintiff to pay the said
sum of forty-seven dollars when it, the said de-
fendant, should be thereunto afterward requested,
yet the said defendant, though often requested so
to do, has not as yet paid the said sum of money or
any part thereof, to the plaintiff's damage one
hundred dollars.
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And whereas also, the said de-
6 fendant afterwards, to wit, on the
(B. & 0. eighteenth day of August, nineteen
70183  hundred and five, at Wanaque-Mid-
Car Service.) vale, to wit, at Paterson, Passaic
©) county, aforesaid, was indebted to
the said plaintiff in the further
sum of forty-seven dollars for warehouse room
and storage room by the said plaintiff before that
time provided and furnished in and about the
stowing, keeping and storing of certain goods and
merchandise, before that time, to wit, from the
twentieth day of June, nineteen hundred and five,
to the eighteenth day of August, nineteen hundred
and five, stowed, kept and stored in a certain rail-
road freight car of plaintiff, known and designated
as “ B. & 0. 70183, for the said defendant at its
special instance and request; and being so in-
debted, the said defendant in consideration thereof
on the day and year aforesaid, to wit, the eight-
eenth day of August, nineteen hundred and five,
at Wanaque-Midvale, to wit, at Paterson, Passaic
county, aforesaid, undertook and then and there
promised the said plaintiff to pay it the said sum of
forty-seven dollars when it should be thereunto
afterwards requested; yet the said defendant,
though often requested so to do, has not as yet
paid the said sum of money or any part thereof, to
the plaintiff’ s damage one hundred dollars.

7 And whereas also, the said de-

{B. & 0. fendant afterwards, to wit, on the
70183 eighteenth day of August, nineteen

Car Service) hundred and five, at Wanaque-
© Midvale, to wit, at Paterson,
Passaic county, aforesaid, was in-

debted to the said plaintiff, a common carrier of
freight for hire, in the further sum of forty-seven
dollars for the use of a certain railroad freight

10
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car, known and designated as “B. & o. 70183
whereof said plaintiff was the owner, which said
car was kept and retained by the said defendant
with certain of the said defendant’s goods and
merchandise on board thereof" for the defendant’s
convenience for a long time then elapsed, to wit,
from the twentieth day of June, nineteen hundred
and five, to the eighteenth day of August, nineteen
hundred and five, at the defendant’s special in-
stance and request; and being so indebted, the
said defendant in consideration thereof, after-
wards, to wit, on the eighteenth day of August,
nineteen hundred and five, at Wanaque-Midvale,
to wit, at Paterson, Passaic county, aforesaid, un-
dertook and then and there promised the said
plaintiff to pay it the said sum of forty-seven dol-
lars when it should be thereunto afterwards re-
quested ; yet the said defendant, though often re-
quested so to do, has not as yet paid the said sum
of money or any part thereof, to the plaintiff’s
damage one hundred dollars.

8 And whereas, heretofore, to wit, m

(B. & 0. the twentieth day of June, nineteen
70183 hundred and five, at Paterson, Passaic
Freight.) county, aforesaid, the said defendant
became and was indebted, to the

said plaintiff in the sum of ninety-five dollars for
freight charges on certain goods and merchandise
by the said plaintiff carried and conveyed in one
of its railroad cars, known and designated as
“B. & 0. car 70183,” from Jersey City to Wana-
que-Midvale, in the State of New Jersey, at the
special instance and request of the said defendant;
and being so indebted, the said defendant in con+
sideration thereof, undertook and then and there
promised the said plaintiff to pay it the said sum
of money when it should be thereunto afterwards
requested; yet the said defendant, though often
requested so to do, has not as yet paid the said
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sum of money or any part thereof, to the plaintiff’s
damage one hundred dollars.

9 And whereas also the said plaintiff
(M. C h2865 at all the times hereinafter men-
Car Service.) tioned, was and is a corporation en-

@ gaged in the business of a common

carrier by its railroad of goods and
merchandise for hire, and heretofore, to wit, on
the tenth day of August, nineteen hundred and
five, at the special instance and request of the said
defendant, carried and conveyed to the said de-
fendant for a certain hire and reward, agreed to
be paid by the said defendant at vVanaque-Midvale
(ore of the railroad stations of the said plaintiff),
to wit, at Paterson, Passaic county, aforesaid, a
certain railroad freight car known and designated
as “M C. car 42865, loaded with goods and
merchandise and consigned to the said defendant
at Wanaque-Midvale, to wit, at Paterson, Passaic
county, aforesaid ; and whereas, prior to the said
tenth day of August, nineteen hundred and five,
and prior to the making of the contract for the
carriage of said goods, and merchandise, the
plaintiff had adopted and put in operation for the
management of its business as a common carrier,
certain reasonable rules and regulations of the
New York and New Jersey Car Service Association
(of which association the said plaintiff at all the
times herein mentioned was and is a member),
which rules and regulations were in force and ef-
fect at all the times herein mentioned, and of
which rules and regulations and of the adoption
thereof by the said plaintiff the said defendant had
notice, prior to the said tenth day of August, nine-
teen hundred and five, and prior to the making of
the contract for the carriage of said goods and
merchandise. Said rules and regulations required
that the railroad freight cars, owned or operated

10
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by the plaintiff in connection with its
business as a common carrier, should be un-
loaded and released within a certain reasonable
time, to wit, within forty-eight hours (exclusive
of Sundays and holidays) after the arrival of said
cars at their destination or after the placing of the
same for unloading; and in default of unloading
and releasing the said cars within the said period
of forty-eight hours, a certain reasonable charge
for demurrage, to wit, a charge of one dollar per
day or a fraction thereof, should be made for each
car not unloaded and released within said period
of forty-eight hours (exclusive of Sundays and
holidays); and whereas, the carriage and convey-
ance of said M. C. car 42865 was performed by the
said plaintiff, subject to the said rules and regula-
tions, and thereby it became and was the duty of
the said defendant to unload and release said car
consigned to the defendant as aforesaid, within
said period of forty-eight hours (exclusive of Sun-
days and holidays), after the arrival thereof at its
destination at Wanaque-Midvale aforesaid, or after
the placing thereof for unloading; yet the said de-
fendant did not unload and release said car within
forty-eight hours after said car had arrived at
Wanaque-Midvale aforesaid, and after the samehad
been placed for unloading, but unreasonably neg-
lected and refused to unload and release the said
car until the sixteenth day of September, nineteen
hundred and five, and thereby the said defendant
became and was liable to pay the said plaintiff the
sum of one dollar per day for each day or a frac-
tion thereof (exclusive of Sundays and holidays),
subsequent to said period of forty-eight hours un-
til the said car was unloaded and released as afore-
said; whereby the defendant became and was in-
debted to the plaintiff in the sum of twenty-nine
dollars for its reasonable charges for car service
or demurrage, in accordance with said rules ad



DECLARATION 13

regulations; and being so indebted, the said de-
fendant, in consideration thereof, promised the
plaintiffto pay the said sum of twenty-nine dollars
when it, the said defendant, should be thereunto
afterward requested, yet the said defendant, though
often requested so to do, has not as yet paid the
said sum of money or any part thereof to the
plaintiff's damage one hundred dollars.

10 And whereas also, the said defend-
(M. C 48865 ant afterwards, to wit, on the six-
Car Service.) teenth day of September, nineteen

10

(b) hundred and five at Wanaque-Mid-

vale, to wit, at Paterson, Passaic
county, aforesaid, was indebted to the said plain-
tiff in the further sum of twenty-nine dollars for
warehouse room and storage room by the said plain-
tiff before that time provided and furnished in and
about the stowing, keeping and storing of certain
goods and merchandise, before that time, to wit,
from the tenth day of August, nineteen hundred
and five, to the sixteenth day of September, nine-
teen hundred and five; stowed, kept and stored in
a certain railroad freight car of plaintiff, known
and designated as “M. C. car 42865,” for the said
defendant at its special instance and request; and
being so indebted, the said defendant in consider-
ation thereof on the day and year aforesaid, to
wit, the sixteenth day of September, nineteen hun-
dred and five, at Wanaque-Midvale, to wit, at
Paterson, Passaic county, aforesaid, undertook
and then and there promised the said plaintiff to
pay it the said sum of twenty-nine dollars when
it should be 'thereunto afterwards' requested ; yet
the saiddefendant’ though often requested so to do,
hasnot as yet paid the said sum of money, or any

part thereof, to the plaintiff's damage one hun-
dred dollars.

30



14 DECLARATION

11 And whereas also, the said de-
(M. C J2865 fendant afterwards, to wit, on the
Car Service.) sixteenth day of September, nine-
© teen hundred and five, at Wana-
que—Midvale, to wit, at Paterson,
Passaic county, aforesaid, was indebted to the said
plaintiff, a common carrier of freight for hire, in
the further sum of twenty-nine dollars for the use
of a certain railroad freight car, known and desig-
nated as “ M. C. 42865,” whereof said plaintiff was
the owner, which said car was kept and retained
by the said defendant with certain of the said de-
fendant’s goods and merchandise on board thereof
for the defendant’s convenience for a long time
then elapsed, to wit, from the tenth day of Au-
gust, nineteen hundred and five, to the sixteenth
day of September, nineteen hundred and five, at
the defendant’s special instance and request; and
being so indebted, the said defendant in consider-
ation thereof, afterwards, to wit, on the sixteenth
day of September, nineteen hundred and five, at
Wanaque-Midvale, to wit, at Paterson, Passaic
county, aforesaid, undertook and then and there
promised the said plaintiff to pay it the said sum of
twenty-nine dollars when it should be thereunto
afterwards requested ; yet the said defendant,
though often requested so to do, has not as yet
paid the said sum of money or any part thereof, to
the plaintiff’s damage one hundred dollars.

12 And whereas also, the said plain-
(P. S & N. tiff at all the times hereinafter men-
1108 tioned, was and is a corporation en-
Car Service.) gaged in the business of a common
(a) carrier by its railroad of goods and

merchandise for hire, and hereto-
fore, to wit, on the twenty-fourth day of August,
nineteen hundred and five, at the special instance
and request of the said defendant, carried and
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conveyed to the said defendant for a certain hire
and reward, agreed to be paid by the said defend-
ant at Wanaque-Midvale, (one of the railroad sta-
tions of the said plaintiff), to wit, at Paterson, Pas-
saic county, aforesaid, acertain railroad freight
car, known and designated as “P. S. & N. car
1108, ” loaded with goods and*merchandise and
consigned to the said defendant at Wanaque-Mid-
vale, to wit, at Paterson, Passaic county, afore-
said; and whereas, prior to the said twenty-
fourth day of August, nineteen hundred and
five, and prior to the making of the con-
tract for the carriage of said goods and
merchandise, the plaintiff had adopted and
put in operation, for the management of its
business as a common carrier, certain reasonable
rules and regulations of the New York and New
Jersey Car Service Association (of which associa-
tion the said plaintiff at all the times herein men-
tioned was and is a member), which rules and reg-
ulations were in force and effect at all the times
herein mentioned and of which rules and regula-
tions and of the adoption thereof by the said
plaintiff the said defendant had notice, prior to
the said twenty-fourth day of August, nineteen
hundred and five, and prior to the making of the
contract for the carriage of said goods and mer-
chandise. Said rules and regulations required
that the railroad freight cars, owned or operated
by the plaintiff in connection with its business as a
conmmon carrier, should be unloaded and released
within a certain reasonable time, to wit, within
forty-eight hours (exclusive of Sundays and holi-
days) after the arrival of said cars at their destina-
tion or after the placing of the same for unload-
ing ; and in default of unloading and releasing the
said cars within the said period of forty-eight
hours, a certain reasonable charge for demurrage,
to wit, a charge of one dollar per day or a frac-

in
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tion thereof, should be made for each car not un-
loaded and released within said period of forty-
eight hours (exclusive of Sundays and holi-
days) ; and whereas, the carriage and convey-
ance of said P. S. and N. car 1108 was per-
formed by the said plaintiff, subject to the
said rules and regulations and thereby it be-

/ came and was the duty of the said defendant to

unload and release said car consigned to the de-
fendant as aforesaid, within said period of forty-
eight hours (exclusive of Sundays and holidays),
after the arrival thereof at its destination at Wana-
que-Midvale aforesaid, or after the placing there-
of for unloading; yet the said defendant did notun-
load and release said car within .forty-eight hours
after said car had arrived at Wanaque-Midvale
aforesaid, and after the same had been placed for
unloading, but unreasonably neglected and refused
to unload and release the said car until the six-
teenth day of September nineteen hundred and five
and thereby the said defendant became and was
liable to pay the said plaintiff the sum of one dollar
per day for each day or a fraction thereof (exclu-
sive of Sundays and holidays), subsequent to said
period of forty-eight hours until the said car was
unloaded and released as aforesaid ;whereby the
defendant became and was indebted to the plaintiff
in the sum of seventeen dollars for its reasonable
charges for car service or demurrage, in accordance
with said rules and regulations; and being so in-
debted, the said defendant in consideration there-
of promised the plaintiff to pay the said sum of
seventeen dollars when it, the said defendant,
should be thereunto afterward requested, yet the
said defendant, though often requested sotodo, has
not as yet paid the said sum of money or any part
thereof, to the plaintiff’s damage one hundred dol-
lars.
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13 And whereas also, the said de-

(P. S &N. fendant afterwards, to wit, on the
1108 sixteenth day of September, nine-

Car Service.) teen hundred and five, at Wanaque-
(b) Midvale, to wit, at Paterson, Pas-

saic county, aforesaid, was in-

debted to the said plaintiff in the further sum of
seventeen dollars for warehouse room and storage
room by the said plaintiff before that time pro-
vided and furnished in and about the stowing,
keeping and storing of certain goods and merchan-
dise, before that time, to wit, from the twenty-
fourth day of August, nineteen hundred and five,
to the sixteenth day of September, nineteen hun-
dred and five, stowed, kept and stored in a certain
railroad freight car of plaintiff, known and desig-
nated as “ P. S. & N. 1108,” for the said defendant
at its special instance and request; and being so
indebted, the said defendant in consideration on
thereof on the day and year aforesaid, to wit, the
sixteenth day of September, nineteen hundred and
five, at Wanaque-Midvale, to wit, at Paterson, Pas-
saic county, aforesaid, undertook and then and
there promised the said plaintiff to pay it the said
sum of seventeen dollars when it should be there-
unto afterwards requested ; yet the said defend-
ant, though often requested so to do, has not as
yet paid the said sum of money or any part
thereof, to thﬁ plaintiff’'s damage one hundred dol-

lars. 30

U. And whereas also, the said de-
(P. S &N. fendant afterwards, to wit, on the
1108 sixteenth day of September, nine-
Car Service.) teen hundred and five, at Wanaque-
© Midvale, to wit, at Paterson, Pas-
saic county aforesaid, was indebted
to the said plaintiff, a common carrier of freight
for hire, in the further sum of seventeen dollars for
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the use of a certain railroad freight car, known
and designated as “ P. S. & N. 1108,” whereof said
plaintiff was the owner, which said car was kept
and retained by the said defendant with certain of
the said defendant’s goods and merchandise on
board thereof for the defendant’s convenience for
a long time then elapsed, to wit, from the twenty-
fourth day of August, nineteen hundred and five,
to the sixteenth day of September, nineteen hun-
dred and five, at the defendant’s special instance
and request; and being so indebted, the said de-
fendant in consideration thereof, afterwards, to
wit, on the sixteenth day of August, nineteen hun-
dred and five, at Wanaque-Midvale, to wit, at Pat-
erson, Passaic county, aforesaid, undertook and
then and there promised the said plaintiff to pay it
the said sum of seventeen dollars when it should be
thereunto afterwards requested ; yet the said de-
fendant, though often requested so to\do, has not
as yet paid the said sum of money or any part
thereof, to the plaintiff’s damage one hundred dol-
lars.

15 And whereas, heretofore, to wit,
(P. S & N. on the twenty-fourth day of August,
1108 nineteen hundred and five, at Pater-

Freight.) son, Passaic county, aforesaid, the
said"defendant became and was in-

debted to the said plaintiff in the sum of fifty-nine
dollars and two cents for freight charges on cer-
tain goods and merchandise by the said plaintiff
carried and conveyed in one of its railroad cars,
known and designated as “ P. S. & N. 1108, ” from
Jersey City to Wanaque-Midvale, in the state of
New Jersey, at the special instance and request of
the .said defendant; and being so indebted, the
said defendant, in consideration thereof, under-
took and then and there promised the said plaintiff
to pay it the said sum of money when it should be
thereunto afterwards requested ; yet the said de-
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fendant, though often requested so to do, has not
as yet paid the said sum of money or any part
thereof, to the plaintiff's damage one hundred
dollars.

(L. S &M. S And whereas also, the said plain-
w88  tiff at all the times hereinafter

Car Service.) mentioned, was and is a corpora-
(@ tion engaged in the business of a
common carrier by its railroad of

goods and merchandise for hire, and hereto-
fore, to wit, on the twenty-eighth day of
August, nineteen hundred and five, at the
special instance and request of the said de-
fendant, carried and conveyed to the said de-
fendant for a certain hire and reward, agreed to
be paid by the said defendant at Wanaque-Midvale
(one of the railroad stations of the said plaintiff),
to wit, at Paterson, Passaic county, aforesaid, a
certain railroad freight car known and designated
as “L S. & M S. car 44988," loaded with goods
and merchandise and consigned to the said defend-
ant at Wanaque-Midvale, to wit, at Paterson, Pas-
saic county, aforesaid; and whereas, prior to the
said twenty-eighth day of August, nineteen hun-
dred and five, and prior to the making of the
contract for the carriage of said goods and mer-
chandise, the plaintiff had adopted and put in op-
eration for the management of its business as a
common carrier, certain reasonable rules and regu-
lations of the New York and New Jersey Car Ser-
vice association (of which association the said plain-
tiff at all the times herein mentioned was and is a
member), which rules and regulations were in force
and effect at all the times herein mentioned
and of which rules and regulations and of
the adoption thereof by the said plaintiff the said
defendant had notice, prior to the said twenty-
eighth day of August, nineteen hundred and five,

10
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and prior to the making of the contract for the
carriage of said goods and merchandise. Sad
rules and regulations required that the railroad
freight cars, owned or operated by thé plain-
tiff in connection with its *business as a
common carrier, should be unloaded and re-
leased within a certain reasonable tine,
to wit, within forty-eight hours (exclusive of Sm-
days and holidays) after the arrival of said cars at
their destination or after the placing of the sane
for unloading ; and in default of unloading ad
releasing the said cars within the said period of
forty-eight hours, a certain reasonable charge for
demurrage, to wit, a charge of one dollar per dy,
or a fraction thereof, should be made for each car
not unloaded and released within said period to
forty-eight hours (exclusive of Sundays and hdi-
days) ; and whereas, the carriage and conveyance
of said L. S. & M. S. car 44988 was performed by
the said plaintiff, subject to the said rules and
regulations, and thereby it became and was the
duty of the said defendant to unload and release
said car consigned to the defendant &
aforesaid, within said period of forty-eight
hours (exclusive of Sundays and holidays),
after the arrival thereof at its destination at
Wanaque-Midvale aforesaid, or after the placing
thereof for unloading, yet the said defendant dd
not unload and release said car within forty-eight
hours after said car had arrived at wanaque-Mid-
vale aforesaid, and after the same had been placed
for unloading, but unreasonably neglected and re-
fused to unload and release the said car until the
sixteenth day of September, nineteen hundred and
five, and thereby the said defendant became and
was liable to pay the said plaintiff the* sum of ae
dollar per day for each day, or afraction therecf,
(exclusive of Sundays and holidays), subsequent to
said period of forty-eight hours until the said car
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was unloaded and released as aforesaid ; whereby
the defendant became and was indebted to the
plaintiff in the sum of fourteen dollars for its
reasonable charges for car service or demurrage,
in accordance with said rules and regulations ; and
being so indebted, the said defendant, in considera-
tion thereof, promised the plaintiff to pay the said
sum of fourteen dollars when it, the said defend-
ant, should be thereunto afterward requested, yet iq
the said defendant though often requested so to
do, has not as yet paid the said sum of money or
any part thereof, to the plaintiff's damage one
hundred dollars.

17, And whereas also, the said de-
(L S &M. S. fendant afterwards, to wit, on the
U988 sixteenth day of September, nine-
Car Service.)  teen hundred and five, at Wanaque-
(b) Midvale, to wit, at Paterson, Pas-

saic county, aforesaid, was in- 20
debted to the said plaintiff in the further sum of
fourteen dollars for warehouse room and storage
room by the said plaintiff before that time provided
and furnished in and about the stowing, keeping
and storing of certain goods and merchandise, be-
fore that time, to v/it, from the twenty-eighth day
of August, nineteen hundred and five, to the six-
teenth day of September, nineteen hundred and
five, stowed, kept and stored in a certain railroad

freight car of plaintiff, known and designated as 30
“L S.& M S. car 44988” for the said defendant at
its special instance and request; and being so in-
indebted, the said defendant in consideration
thereof, on the day and year aforesaid, to wit, the
sixteenth day of September, nineteen hundred and
five, at Wanaque-Midvale, to wit, at Paterson, Pas-
saic county, aforesaid, undertook and then and
there promised the said plaintiff to pay it the said
sum of fourteen dollars when it should be there-



22 DECLARATION

unto afterwards requested ; yet the said defendant,
though often requested so to do, has not as yet
paid the said sum of money or any part thereof, to
the plaintiff's damage one hundred dollars.

18 And whereas also, the said de-

(L. S & M. S fendant afterwards, to wit, on the
HO988 sixteenth day of September, nine-
Car Service.) teen hundred and five, at wana-
© que-Midvale, to wit, at paterson,

Passaic county, aforesaid, was indebted to the said
plaintiff in the further sum of fourteen doliars
for the use of a certain railroad freight «car,
known and designated as “L. s. & M s. 44988,
whereof said plaintiff was the owner, which said
car was kept and retained by the said defendant
with certain of the said defendant's goods and
merchandise on board thereof for the defendants
convenience for a long time then elapsed, to wit,
from the twenty-eighth day of August, nineteen
hundred and five, to the sixteenth day of septem-
ber, nineteen hundred and five, at the defendant’s
special instance and request; and being so in-
debted, the said defendant in consideration there-
of, afterwards, to wit, on the sixteenth day of sep-
tember,nineteen hundred and five,at Wanaque-Mid-
vale, to wit, at Paterson, Passaic county, aforesaid,
undertook and then and there promised the said
plaintiff to pay it the said sum of fourteen doliars
when it should be thereunto afterwards requested:;
yet the said defendant though often requested so
to do, has not as yet paid the said sumof money
or any part thereof, to the plaintiff's damage one
hundred dollars. '

19 And whereas, heretofore, to wit,

(L. S &M. S on the twenty-eighth day of
w88 August, nineteen hundred and
Freight.) five, at Paterson, Passaic county,
aforesaid, the said defendant became and was in-



DECLARATION 23

debted to the said plaintiff in the sum of three
hundred and forty-three dollars and sixty cents
for freight charges on certain goods and merchan-
dise by the said plaintiff carried and conveyed in
ore of its railroad cars, known and designated as
“L S . & M S. car 44988”, from Jersey City to
Wanaque-Midvale, in the state of New Jersey, at
the special instance and request of the said de-
fendant ; and being so indebted, the said defend-
ant, in consideration thereof, undertook and then
and there promised the said plaintiff to pay it the
said sum of money when it should be thereunto re-
quested ; yet the said defendant though often re-
quested so to do, has not as yet paid the said sum
of money or any part thereof, to the plaintiff’s
damage four hundred dollars.

(Southern And whereas also, the said plain-
32537 tiff, at all the times hereinafter men-
Car Service.) tioned, was andis acorporation en 20
@ gaged in the business of a common
carrier by its railroad of goods and
merchandise for hire, and heretofore, to wit, on
the twelfth day of September, nineteen hundred
and five, at the special instance and request of
the said defendant, carried and conveyed to
the said defendant, for a certain hire and reward
agreed to be paid by the said defendant at Wan-
aque-Midvale (one of the railroad stations of the
said plaintiff), towit, at Paterson, Passaic county, 30
aforesaid, a certain railroad freight car, known
and designated as “Southern 32537”, loaded with
goods and merchandise and consigned to the said
defendant at Wanaque-Midvale, to wit, at Pater-
son, Passaic county, aforesaid ; and whereas prior
to the said twelfth day of September, nineteen
hundred and five, and prior to the making of the
contract for the carriage of the said goods and
merchandise, the plaintiff had adopted and put in
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operation for the management of its business as a
common carrier, certain reasonable rules and re-
gulations of the New York and New Jersey car
Service Association (of which Association the said
plaintiif at all the times herein mentioned was and
is a member) which rules and regulations were
in force and effect at all the times herein
mentioned, and of which rules and regulations
and of the adoption thereof by the said
plaintiff the said defendant had notice, prior
to the said twelfth day of September, nine-
teen hundred and five, and prior tw the
making of the contract for the carriage of said
goods and merchandise. Said rules and regulations
required that the railroad freight cars, owned or
operated by the plaintiff in connection with its
business as a common carrier, should be unloaded
and released within a certain reasonable time, t
wit, within forty-eight hours (exclusive of sundays
and holidays) after the arrival of said cars at their
destination or after the placing of the same for
unloading; and in default of unloading and re-
leasing the said cars within the said period of forty-
eight hours, a certain reasonable charge for demur-
rage, to wit, a charge of ope dollar per day or a
fraction thereof, should be made for each car not
unloaded and released within said period of forty-
eight hours (exclusive of Sundays and holidays);
and whereas, the carriage and conveyance of said
Southern R. R. car 32537 was performed by the said
plaintiff, subject to the said rules and regulations,
and thereby it became and was the duty of the said
defendant to unload and release said car consigned
to the defendant as aforesaid, within said period
of forty-eight hours (exclusive of Sundays and
holidays), after the arrival thereof at its destina-
tion at Wanaque-Midvale aforesaid, or after the
placing thereof for unloading; yet the said defend-
ant did not unload and release said car within forty-
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eight hours after said car had arrived at Wanaque-
Midvale aforesaid, and after the same had been
placed for unloading, but unreasonably neglected
and refused to unload and release the said
car until the sixteenth day of September,
nineteen hundred and five, and thereby the said
defendant became and was liable to pay the
said plaintiff the sum of one dollar per
day for each day or a fraction thereof (exclus-
ive of Sundays and holidays), subsequent to said
period of forty-eight hours until the said car was
unloaded and released as aforesaid ; whereby the
defendant became and was indebted to the plaintiff
in the sum of two dollars for its reasonable charges
for car service or demurrage, in accordance with
said rules and regulations ; and being so indebted,
the said defendant in consideration thereof, prom-
ised the plaintiff to pay the said sum of two dollars
when it, the said defendant, should be thereunto
afterward requested, yet the said defendant,
though often requested so to do, has not as yet
paid the said sum of money or any part thereof,
to the plaintiff s damage one hundred dollars.

21 And whereas also, the said defend-
(Southern  ant afterwards, to wit, on the six-
32537 teenth day of September, nineteen
Car Service.) hundred and five, at Wanaque-Mid-
©) vale, to wit, at Paterson, Passaic
county, aforesaid, was indebted to

the said plaintiff in the further sum of
two dollars for warehouse room and stor-
age room by the said plaintiff before that”time
provided and furnished in and about the stow-
ing, keeping and storing of certain goods and
merchandise, before that time, to wit, from the
twelfth day of September, nineteen hundred and
five, to the sixteenth day of September, nineteen
hundred and five, stowed, kept and stored in a

&d
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certain railroad freight car of plaintiff, known and
designated as “ Southern 32537,” for the said de-
fendant at its special instance and request; and
being so indebted, the said defendant in considera-
tion thereof on the day and year aforesaid, to wit,
the sixteenth day of September, nineteen hundred
and five, at Wanaque-Midvale, to wit, at Paterson,
Passaic county, aforesaid, undertook and then and
there promised the said plaintiff to pay it the said
sum of two dollars when it should be thereunto
afterwards requested; yet the said defendant,
though often requested so to do, has not asyet
paid the said sum of money or any part thereof, to
the plaintiff’s damage one hundred dollars.

22 And whereas, also, the said
(Southern 32537 defendant afterwards, to wit,
Car Service) on the sixteenth day of Sp-
©) tember, nineteen hundred and

five, at Wanaque-Midvale, to

wit, at Paterson, Passaic county, aforesaid, was in-
debted to the said plaintiff, a common carrier of
freight for hire, in the further sum of two doliars
for the use of a certain railroad freight car,
known and designated as Southern 32537, whereof
said plaintiff was the owner, which said car was
kept and retained by the said defendant with cer-
tain of the said defendant’s goods and merchan-
dise on board thereof for the defendant’s conven-
ience for a long time then elapsed, to wit, from
the twelfth day of September, nineteen hundred
and five, to the sixteenth day of September, nine-
teen hundred and five, at the defendant’s special
instance and reqtiest; and being so indebted, the
said defendant in consideration thereof, after-
wards, to wit, on the sixteenth day of september,
nineteen hundred and ﬁve, at wanaque-Midvale,
to wit, at Paterson, Passaic county, aforesaid, un-
dertook and then and there promised the said
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plaintiff topay it the said sum of two dollars when it
should be thereunto afterwards requested ; yet the
said defendant, though often requested so to do,
has not as yet paid the said sum of money or any
part thereof, to the plaintiff's damage one hundred
dollars.

23 And whereas, heretofore, to wit,
(Southern.  on the twelfth day of September,
32537 nineteen hundred and five, at Pat-
Freight.)  erson, Passaic county, aforesaid, the
said defendant became and was in-
debted to the said plaintiff in the sum of one hun-
dred and three dollars and forty cents, for freight
charges on certain goods and merchandise by the
said plaintiff carried and conveyed in one of its
railroad cars, known and designated as “Southern
32537,” from Jersey City to Wanaque-Midvale, in
the State of New Jersey, at the special instance
and request of the said defendant ; and being so
indebted the said defendant, in consideration
thereof, undertook and then and there promised
the said plaintiff to pay it the said sum of money
when it should be thereunto afterwards requested;
yet the said defendant, though often requested so
to do, has not as yet paid the said sum of money
or any part thereof, to the plaintiff's damage two
hundred dollars.

# And also whereas the said de-
Common Counts, defendant, Wanaque Lumber
Company, onthe twenty-first day

of October, in the year of Our Lord one thousand
nine hundred and five, at Paterson, inthe county of
Passaic,aforesaid,was indebted to the plaintiff in two
thousand dollars, for the price and value of goods
sold and delivered by the plaintiff to the defendant
at its request; and in the like sum of money for
the price and value of goods bargained and sold by
the plaintiff to the defendant at its request; and in

Id
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the like sum of money for the price and value of
work done and materials for the same provided by
the plaintiff for the defendant at its request; and in
the like sum of money for money lent by the plain-
tiff to the defendant at its request; and in the like
sum of money for money received by the defend-
ant for the use of the plaintiff; and in the like sum
of money for money paid by the plaintiff for the
use of defendant at its request; and in the like sum
of money for interest due from the defendant to
the plaintiff for the plaintiff’s having forborme
moneys due from the defendant to the plaintiff
at the defendant’s request, for a long time then
elapsed ; and in the like sum of money for money
found to be due from the defendant to the plaintiff
on an account then and there stated between
them; and the defendant afterwards, to wit, m
the day and year last aforesaid, in the county
aforesaid, in consideration of the premises, re-
spectively promised to pay the said several last
mentioned moneys respectively to the plaintiff
request; yet the defendant disregarded its
promises, and has not paid any of the said noneys
or any part thereof; to the plaintiff's damage two
thousand dollars, and thereupon it brings its suit,
&e.
Collins & Corbin,
Attorneys for Plaintiff.

The following is a particular statement of the
plaintiff’s demand against the defendant:
Plaintiff claims payment of car service and
freight charges as follows:
(1) On Erie car No. 100824 ;
(@ Car service charges, from April
5 1905, to May 4, 1905, and
from May 5, 1905, to July 6,
1905, exlusive of Sundays and
holidays, seventy-five days at
the rate of one dollar per day $75.00
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() Freight charges.
Advances earned by Clyde

Steamship Co. $203.65
Freight earned by Erie
R R $33.60— $237.25—$312.25

(@ On B. & 0. (Baltimore & Ohio) car No.

70183.

(@ Car service charges from June
20, 1905, to July 10, 1905, ex-
elusive of Sundays and holi-
days, 14 days at the rate of one
dollar per day,

On July 10, 1905, contents of
this car were transferred to
Erie car No. 86472 on which
car service charges accrued
from July 10, 1905, to August
18, 1905, exclusive of Sundays
and holidays, thirty-three days
at the rate of one dollar per

$14.00

day, $33.00 $47.00

() Freight charges.
Advances earned by Baltimore
and Ohio R. R. $36
Freight earned by FErie

R R $12.-$48.-$95.
(9 @ OnM C. (Michigan Central) car

No. 42865 ;

(Transferred to Erie car No.

69930)

Car service charges from Aug,.
10, 1905, to Sept. 16, 1905, ex-
clusive of Sundays and holi-
days, 29 days at the rate of one
dollar per day,
(4 OnP., S. &N. (Pittsburg, Shawmut
& Northern) car No. 1108 ;
(@ Car service charges from Aug.

24, 1905, to Sept. 16, 1905, ex-

$20.

qo
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elusive of Sundays and holi-
days, 29 days at the rate of
one dollar per day $17.

(b) Freight charges from
Hallton, Pa., to Wana-
que-Midvale, N. J. $50.02 $HBR

5 OnL S. & M S. (Lake Shore and
Michigan Southern) car No.
44988;

(@ Car service charges from Aug.
28, 1905, to Sept. 16, 1905, ex-
clusive of Sundays and holi-
days, 14 days at the rate of
one dollar per day $14.

(b) Freight charges from
Chicago, 111, to Wana-
que-Midvale, N. J.

Advances to connecting

carriers, $368.20
Freight earned by Erie
R R $7540-$343.60 $357.60

(6) On Southern R. R. car 32537 ;

(@ Car service charges from Sept.
12th, 1905, to Sept. 16, 1905,
exclusive of Sundays and holi-
days, 2 days at the rate of one
dollar per day .

(b) Freight charges from Norfolk,
Va., to Wanaque-Midvale, N.J.
Advances to connecting car-

riers, $93.04

Freight earned by

Erie R R $10.36-$103.40 $10540
Total $9527

Judgment will be claimed for the said sumof
nine hundred and severity-five 27-100 dollars, be-

sides interest and costs.
Collins & Corbin,

Attorneys of Plaintiff.
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Plea.

The Wanaque Lumber Company, defendant, by
W, Carrington Cabell, its attorney, comes and de-
fends the said action, and, to all the matters in
said declaration complained of, answers and says
that it, said defendant, did not promise in manner
and form alleged ; and of this it puts itself upon
the country.

Judgment.

Therefore let a jury thereupon come before our
Chief Justice or some other Justice of the Supreme
Court of the State of New Jersey, at a Circuit
Court to be holden at Paterson, in and for the
county of Passaic, on the first Tuesday in January,
inthe year of our Lord one thousand, nine hun-
dred and seven, by whom, etc., and the same day is
given to the parties aforesaid there, etc.

And now at this day, to wit, the nineteenth day
of February, A. D., nineteen hundred and seven,
before our said Supreme Court at Trenton come
the said parties by their attorneys aforesaid, and»
the justice before whom, etc., having first sent
hither his record had before him in these words, to
wit:

Afterwards, to wit, at a Circuit Court holden at
Paterson, in and for the county of Passaic, before
the Honorable Wilbur A. Heisley, Judge of the
Circuit Court, the cause having been sent to him
for trial, on the fourth day of February, nineteen
hundred and seven, according to the form of the
statute in such case made and provided, comes as
well the said plaintiff as the said defendant, by
their respective attorneys, and the jurors of the
jury, between the parties aforesaid, in the plea

30
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aforesaid, being summoned, alsocomewho to speak
the truth of the matters and things within con-
tained, being chosen, tried and sworn, say upon
their oath, that the said Wanaque Lumber com-
pany did not undertake or promise in manner and
form as the said Erie Railroad company hath
within complained against it.

Therefore it is considered that the said piaintifr,
the Erie Railroad Company, take nothing by its
said WI'it, and that the said defandant, Wanaque
Lumber>Company, do go thereof without day, &c.

And it is further considered that the said defend-
ant, Wanaque Lumber Company, do recover
against the said plaintiff, the Erie Railroad com-
pany, the sum of
for its costs and charges by it about its defence in
this behalf laid out and expended by the court now
here adjudged to the said defendant and with its
assent according to the form of the statute in such
case made and provided, and that the said defend-
ant, the Wanaque Lumber Oompany, have execu-
tion thereof, etc.

Judgment signed this nineteenth day or Feb-
ruary, A. D., nineteen hundred and seven.

Wm. S. Gummere, CJ
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Assignments of Error.

Afterwards, that is to say, on the fifth day of
April, nineteen hundred and seven, conies the
Erie Railroad company, by Collins & Corbin, its
attorneys, and says that in the record and pro-
ceedings aforesaid, and alsoin the matters recited
and contained inthe bill of exceptions, and the
giving of verdict and judgment aforesaid, there is
manifest error, to wit:—

(1) That at the trial of the cause inthe Passaic
Circuit of the Supreme Court, the judge who tried
the cause overruled legal evidence offered by the
plaintiff, Erie Railroad Company, to which ruling
the said plaintiff, by its counsel, objected, and ad-
mitted illegal evidence offered by the defendant,
Wanaque Lumber Company, to which evidence the
said plaintiff, by its counsel, objected and by
which it was injured.

(2) That at the said trial the plaintiff offered in
evidence certain rules known as the car service
rules, and said court refused to admit the same in
evidence, to which ruling the plaintiff objected
and by which it was injured.

(9 That at the said trial the plaintiff offered in
evidence a certain joint freight tariff known as
No. 415, showing the traffic connections and the
joint tariff relating to freight cars consigned to
Frie Railroad Company by its connecting carrier,
the Pittsburg, Shawmut & Northern Railroad
Company, (referring to Car 1108), and said court
refused to admit the same in evidence, to which
ruling the plaintiff objected and by which it was
injured.

(@ That at the said trial David L. Gray, a wit-
ness for the plaintiff, was asked by plaintiff's coun-
sel the following question:

* the case of a tariff such as we have referred

10
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to (being the tariff referred to under Assignment
No. 3), what was the custom of the business with
respect to a foreign agent shipping to any place
other than that designated on the tariff ?”

to which the counsel for the defendant objected
and the question was overruled, to the injury ofthe
plaintiff.

(5) That at the said trial David L. Gray, a wit-
ness for the plaintiff, was asked by plaintiff’s
counsel the following question :

“ Had any agent of the Pittsburg, Shawmut &
Northern, so far as the Erie railroad is concerned,
any authority to in any way vary from the instruc-
tions given in the joint tariff, Exhibit A for identi-
fication ?”
to which the counsel for the defendant objected
and the question was overruled to the injury of the
plaintiff.

(6) That at the said trial David L. Gray, a wit-
ness for the plaintiff, was asked by plaintiff's
counsel the following question:

“Had any agent of the P, S. & N. R R any
authority to issue from Alton, Pa., a bill of lading
consigned to what purports tobe a private siding
at Wanaque-Midvale ?”
to which the counsel for the defendant objected
and the question was overruled, to the injury of the
plaintiff.

(7) that at the said trial the plaintiff offered in
evidence a certain joint freight tariff together with
a book containing what is known as east Bound
Billing Instructions (referring to car 4498s), and
said Court refused to admit the same in evidence,
to which ruling the plaintiff objected, and by which
it was injured.

(8) That at thesaid trial David L. Gray, a wit-
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ness for the plaintiff, was 'asked by plaintiff’s coun-
sel the following question :—

“Is it the custom to post these tariffs as required
by law?”
to which the counsel for the defendant objected
and the question was overruled, to the injury of the
plaintiff.

(9 That at the said trial David L. Gray, a wit-
ness for the plaintiff, was asked by plaintiff’s coun-
sel the fpllowing question

“Now, in this tariff that has been referred to, I
observe on page 64 areference to Wanaque,.N. J. ;
was any agent of any connecting carrier of the
Erie Railroad Company authorized to ship goods to
a private siding at Wanaque, or at Wanaque-Mid-
vale 2’
to which the counsel for the defendant objected
and the question was overruled, to the injury of
the plaintiff.

(10) That at the said trial David L. Gray, a wit-
ness for the plaintiff, was asked by plaintiffs
counsel the following question :

“I will call your attention to what are called
General Instructions on the fly leaf of the tariff
which read— ‘ Agents are cautioned not to sign
bills of lading calling for delivery at destination
via any line or at any particular station unless
tariff information provides that such deliveries can
be made,””
to which the counsel for the defendant objected
and the question was overruled, to the injury of the
plaintiff.

(11) That at the said trial David L. Gray, a wit-
ness for the plaintiff, was asked by plaintiff’s
counsel the following question :

“Talso call your attention to the fact that in
this same tariff there are foot notes which purport

20
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to refer to so-called individual sidings at certain
points, and I ask you whether in this tariff there
is anything to indicate that there is any individual
siding at Wanaque or at Wanaque-Midvale,”

to which the counsel for the defendant objected
and the question was overruled to the injury of the
plaintiff.

(12) That at the said trial the plaintiff offered
in evidence a certain joint freight tariff known as
No. M-847 of the Atlantic Coast Despatch (referring
to Car 32537), and said Court refused to admit the
same in evidence, to which ruling the plaintiff ob-
jected, and by which it was injured.

(13) That at the said trial Robert D. Carter, a
witness for the plaintiff, was asked by plaintiff’s
counsel the following question

“Has the Wanaque Paper Company ever paid
any car service charges ?”
to which the counsel for the defendant objected
and the question was overruled, tothe injury of the
plaintiff.

(14) That at the said trial Irving P. Alcott, a
witness for the plaintiff, was asked by plaintiff's
counsel the following question :—

“ Let us go back to the first car which has been
referred to as car No. 42865 ;can you state from
your records the invoice value of the lumber that
was consigned in that car ?”
to which the counsel for the defendant objected
and*the question was overruled, to the injury of
the plaintiff.

(15) That at the said trial Irving P. Alcott, a
witness for the plaintiff, was asked by plaintiff’s
counsel to identify a certain detailed statement
or invoice showing the sale of lumber (shipped
on car 1108) by said witness to the defendant
and said statement or invoice was offered in evi-
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dence by the plaintiff's counsel for the purpose
of showing the agreement between, said witness
and the defendant with respect to payment of
freight on said car. On the objection of counsel
for the defendant, said offer was overruled, to the
injury of the plaintiff.

(16) That at the said trial plaintiff’s counsel de-
manded production from the defendant’s counsel
of the receipted bills or invoices referred to by
said witness, Irving P. Alcott, so far as the same'
related to cars 1108 and 44988, for the purpose of
offering the same in evidence in order to show
who was the owner of the lumber shipped in said
cars and to show that the agreement between
said witness and the defendant was that the de-
fendant should pay the freight thereon ; and
thereupon defendant’s counsel admitted that he
had said bills or invoices, but objected to the pro-
duction of same, and said objection was sustained
to the injury of the plaintiff.

(17) That at the said trial Clyde L. Smith, a wit-
ness for the plaintiff, was asked by plaintiffs
counsel the following question :

“ What led you to that consideration ?” (referring
to a preceding answer of said witness in which he
stated that he considered the siding a private sid-
ing of the Wanaque Paper Company)
to which the counsel for the defendant objected
and the question was overruled, to the injury of the
plaintiff.

(18 That at the said trial C. C. Campbell, a wit-
ness for the plaintiff, was asked by plaintiff’ s coun-
sel the following question :

“Have you ever heard or known of any such
switch or siding at Wanaque-Midvale as ‘The
Paper Mill and Lumber Yard Switch?’”
to which the counsel for the defendant objected

10
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and the question was overruled, to the injury of the
plaintiff.

(19) That at the said trial, on the conclusion of
the testimony in the cause the counsel for the
plaintiff moved the said judge before whom the
cause was tried to direct a verdict in favor of the
plaintiff for the amount of the car service and
freight charges claimed in the plaintiff's declara-
tion on the ground that on the undisputed facts
the plaintiff was entitled to judgment as a matter
of law, and that there was no question of fact to be
submitted to the jury ; said judge denied said mo-
tion, which ruling was illegal and to the injury of
the plaintiff.

(20) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff’s counsel to charge the jury as follows :

“ The jury must bring in a verdict for the plain-
tiff for the full amount claimed with interest.”

Said judge refused so to charge. Said refusal
was illegal and to the injury of the plaintiff.

(21) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff’s counsel to charge the jury as follows :

“The rules of the New York & New Jersey Car
Service Association having been adopted by the
plaintiff as part of its rules for the regulation of
freight transportation, such rules are binding on
the defendant provided they are reasonable and
the defendant had notice thereof before car ser-
vice charges accrued on the cars in suit.”

Said judge refused so to charge. Said refusal
was illegal and to the injury of the plaintiff.

(22) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff’ s counsel to charge the jury as follows:

“It appearing by the undisputed evidence that
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defendant did have notice of the rules prior to the
date when car service charges accrued on any of
the cars in suit, such rules were binding upon the
defendant if the jury ﬁnd the same were reason-

le
Sa/ld judge refused so to charge. Said refusal
was illegal and to the injury of the plaintiff.

(23) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff’s counsel to charge the jury as follows :

“The rule providing that a charge of one dollar
per car per day or fraction thereof shall be made
for delivery of cars and use of track on all cars
not unloaded within forty-eight hours after ar-
rival, not including Sunday or legal holidays, is a
reasonable rule.”

Said judge refused so to charge. Said refusal
was illegal and to the injury of the plaintiff.

(24) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff ’s counsel to charge the jury as follows:

“The notice required by the statute to be given
to the consignee is sufficient if such notice is given
in writing and mailed in the usual course of busi-
ness.”

Said judge refused so to charge. Said refusal
was illegal and to the injury of the plaintiff.

(25) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff’s counsel to charge the jury as follows :

“The rule providing that when freight is trans-
ferred from one car to another charges for deten-
tion will continue as if the freight had been orig-
inally shipped in the car to which transfer ismade,
isreasonable; and the fact that the contents of
cars 70183 and of 42865 were transferred to Erie
cars, does not affect the right of the railroad to
recover car service charges thereon either before
or after such transfers were made.”

10
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Said judge refused so to charge. Said refusal
was illegal and to the injury of the plaintiff.

(26) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff’s counsel to charge the jury as follows

“The provision in the bills of lading that a
carrier may make a reasonable charge per day for
the detention of cars and use of tracks after the
car has been held forty-eight hours for loading
or unloading, is binding on the defendant; and as
to those cars which it appears were shipped under
bills of lading containing said provision, the plain-
tiff is entitled by reason of the terms of the bill of
lading to recover a reasonable charge per day
after the car or cars have been so held.”

Said judge refused so to charge. Said refusal was
illegal and to the injury of the plai ntiff.

(27) That at the said trial the judge before
whom the case wastried was requested by plain-
tiff’s counsel to charge the jury as follows:—

“If the jury find that cars while in actual use
for purposes of transportation could earn more
than one dollar per day, then the rate of one
dollar per day is a reasonable charge to be made by
the Railroad for the detention of cars on sidings.
It being undisputed that freight cars earn on an
average more than one dollar per day and that the
rate of one dollar per day for demurrage is the
rate in use throughout the United States (except
as to such places where the charge is more than
one dollar per day) the jury must find that said
rate is reasonable.”

Said judge refused soto charge. Such refusal
was illegal and to the injury of the plaintiff.

(28) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff ’s counsel to charge the jury as follows:

“ It appearing that the public delivery track at
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Wanaque-Midvale is the siding opposite the freight
station, the defendant had no legal right to insist
on delivery of cars on the siding described as the
Wanaque or Paper company siding. ”

Said judge refused so to charge. Such re-
fusal was illegal and to the injury of the plain-
tiff.

(29) That at the said trial the judge before
whom the case was tried was requested by plain- 10
tiff’s counsel to charge the jury as follows :

“The fact that after delivery had been made on
aprivate siding the Railroad company loses its lien
for freight and demurrage, justified the Railroad
company in refusing to make delivery on the sid-
ing known as the Wanaque or Paper company
siding at the place demanded by the defendant. ”

Said judge refused soto charge. Such refusal was
illegal and to the injury of the plaintiff.

(30) That at the said trial the judge before
whom the case was tried was requested by plaint-
tiff ’s counsel to charge the jury as follows:

“Tt appearing that there was no siding on the
plaintiff’s Greenwood Lake Division (on which was
located the station called Wanaque-Midvale)
known as ‘ Paper Mill and Lumber Company Yard
Switch’ (or Siding), the plaintiff was not bound
to make or tender delivery at such switch or sid-
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I%aid judge refused so to charge. Such refusal ow
was illegal and to the injury of the plaintiff.

(31) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff ’s counsel to charge the jury as follows :

“ As to those cars the bills of lading for which
called for delivery at *Paper Mill and Lumber
Yard Switch’ (or Siding), Wanaque, N. J., the
plaintiff was not bound to make or tender delivery

ttoirjgfsey State Ubnw#
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at the siding known as the Wanaque Siding or the
Paper Mill Siding. ”

Said judge refused so to charge. Such refusal
was illegal and to the injury of the plaintiff.

(32) That at the said trial the judge before
whom the case was tried was [requested by plain-
tiff ’s counsel to charge the jury as follows :

“ It appearing that the bills of lading as to cars
1108, 44988 and 32537 called for delivery at a sid-
ing or station other than a regular station of the
plaintiff, the burden of proof is upon the defend-
ant to show that the agent who issued such bills
of lading had authority to make such contract on
behalf of the carrier. ”

Said judge refused so to charge. Such refusal
was illegal and to the injury of the plaintiff.

(33) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff’s counsel to charge the jury as follows:

“The agents of connecting carriers who issued
bills of lading as to said three cars had noauthority
to bind the plaintiff to make delivery at the siding
known as Wanaque siding or Paper Mill siding.”

Said judge refused so to charge. Such refusal
was illegal and to the injury of the plaintiff.

(39) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff’s counsel to charge the jury as follows :

“ Even if such bill of lading was authorized to be
issued by agents of connecting carriers, it is sub-
ject to the reasonable rules and regulations of the
railroad company as to delivery, including the reg-
ulations that the Company may refuse to place the
car on a private siding if reasonably assured that
the consignee will not recognize or pay such car
service charges as may accrue thereon.”
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Said judge refused so to charge. Such refusal
was illegal and to the injury of the plaintiff.

(35) That at the said trial the judge before whom
the case was tried was requested by plaintiff’s
counsel to charge the jury as follows:—

“The plaintiff was legally justified in refusing
to make delivery of car 42865 and other cars ar-
riving for the Lumber Company after the arrival
of said car until a receipt was first signed by the
Lumber Company or some one authorized to do
so on its behalf.”

Said judge refused so to charge. Such refusal
was illegal and to the injury of the” plaintiff.

(36) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff’'s counsel to charge the jury as follows

“The defendant is liable for the freight charges
onall the cars in suit, including cars 1108 and
44988, if proper delivery thereof was made or ten-
dered by the plaintift.”

Said judge refused so to charge. Such refusal
was illegal and to the injury of the plaintiff.

(37) That at the said trial the judge before
whom the case was tried was requested by plain-
tiff ’s counsel to charge the jury as follows :

“ Regardless of the findings of the jury as to the
other cars in suit, they must find a verdict for
plaintiff for freight and car service due on car
100824, as it appears that said car was delivered
at the place requested by defendant, provided they
find the rate of one dollar per day for car service
to be reasonable. ”

Such refusal was illegal and to the injury of the
plaintiff.

(38 That at the said trial the judge before
{/vhom the case was tried charged the jury as fol-
ows: -7

20
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“There is very little dispute about the freight,
because it is admitted by the defendant, that if
you find from the evidence that it owes freight on
these cars, it then owes the amount of freight
charged by the plaintiff; of course, it does not ad-
mit that it owes any freight, but, nevertheless, if
you find that it does owe freight on all of these
cars, then it is admitted that the amount of freight,
the rate of freight is the amount specified in this
paper just referred to. In that connection, and
before passing to another branch of the case, let
me say, there is some dispute about who was to
pay the freight on two cars which, I think, came
from Virginia. It is insisted by the Railroad Com-
pany that that freight was to be paid by the de-
fendant. The defendant contends the contrary—
that there was some arrangement made between
it and the shipper in Virginia, whereby the freight
was to be really charged to somebody else, pre-
sumably the shipper, instead of to the defendant,
but that has been testified to in depositions which
have been read in your presence, and you must
recall what the fact is.”

The said charge was illegal and to the injury
of the plaintiff.

(399 That at the said trial the judge before
whom the case was tried charged the jury as fol-
lows :—

“Another car, 1108, is billed to ‘Alcott and Com-
pany, Paper mill and Lumberyard switch, Wanaque
New Jersey/ If this latter siding was an un-
usual place for the reception of freight, then it is
the duty of the defendant to show the agent’s
authority to ship freight to such unusual place; if
the agent of the connecting railroad was author-
ized to ship to a private siding, and I think this is
a private siding, I don’t think that is disputed,—
the defendant, by the car being placed upon such
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siding, would be subject to any reasonable rules of
the Company for car service attaching, including
the Company’s refusal to so place it, if it was
reasonably to be assumed that the consignee would
not recognize the liability to pay car service on such
private siding. But, of course, gentlemen, the fact
that it was shipped to this siding does not say that
the agent must have some special authority for
shipping it there, because it is contended by the 10
defendant that this was one of the usual places for
the reception of freight. There undoubtedly
was a siding up near the Wanaque-Midvale pas-
senger station, opposite the freight station, where
they receive freight of various kinds. That has
been testified to quite extensively, but the conten-
tion of the defendant is, that nowithstanding that
siding, that this siding in particular—so called
‘paper mill siding,’—was also a siding used by the
Railroad company for the purpose of switching 20
and depositing freight cars, and allowing people to
load and unload cars therefrom; and they say that
that use was so common that it was known, and
that the agent on the connecting road had the
right to bill this car as he did—some of these
cars—to the paper mill and lumberyard switch at
Wanaque.”

The said charge was illegal and to the injury of
the plaintiff.

(400 That at the said trial the judge before whom 30
the case was tried charged the jury as follows :—

“Well, if that is so, if you find that this was a
track, used, not at rare intervals, but usually used
for the reception of freight consigned to various
people—if it was a place where people were per-
mitted to load cars —not isolated instances, but a
usual thing, then the agent had a right in the law
to designate in the bill of lading to which of these
switches the cars should go, provided you find the”®
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were both switches common to the public use for
the loading or unloading of cars.

“ This is one of the pivotal questions of the case
for you to determine ; was this one of the usual
loading places or unloading places of cars ?”

The said charge was illegal and to the injury of
the plaintiff.

(41) That at the said trial the judge before
whom the case was tried charged the jury as fol-
lows :

“The fact that after delivery has been made on
a private siding the railroad company loses its lien
for freight and demurrage, justified the railroad
in refusing to make delivery on the siding known
as the Wanaque or Paper Company siding at the
place demanded by the defendant, provided you
find it was a private siding, and not a siding used
generally by the company for the unloading or
reception of freight.”

The said charge was illegal and to the injury of
the plaintiff.

(42) That at the said trial the judge before
whom the case was tried charged the jury as fol-
lows :

“Now, one of the reasons why this car service
has not been paid upon some of these cars, at least
one of them, but I think upon several, is the fact
that the Railroad Company demanded a receipt for
the lumber before the defendant was permitted to
take it from the car; upon demanding that receipt
the defendant refused to sign it; thereupon the
Railroad Company refused to deliver the lumber.
That may have been a reasonable requirement of
the company or not; ordinarily if a man pays
you money for a debt, he may not require you to
sign a receipt for it, and you are not obliged to
give him any evidence that he has paid you at all,
but that does not apply to a railroad company, to
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a common carrier. A common carrier has the
right to require, simply as a reasonable regulation,
every consignee to sign a receipt for the goods,
and oft-times it becomes the duty of the consignee
to sign a receipt even before he gets the- goods,
but the receipt ought to be merely a receipt. A
receipt could be required of a man, for instance,
where he was shown the goods—where he saw
the goods—the railroad company would have the
right to say— ‘I want you to admit, in writing,
before you take these goods out, here they are, but
I want you to admit in writing that you have re-
ceived them. > You would be obliged to sign such
areceipt; but if the railroad company should go
on and connect with that receipt an admission (con-
tradicting the fact) that it was in first-class order,
when it was apparent that the goods were dam-
aged, you would not be required to sign such a
receipt; besides, while you can contradict the
terms of a receipt, yet, nevertheless, the receipt is
an admission of the facts stated therein, until the
contrary is proven.

“In this case, the defendant declined to sign the
receipt; and you must determine whether, under
all the circumstances of the case, he was justified
in so declining—whether the requirement by the
company that the receipt should be signed was a
reasonable requirement. Here was a car—the one
car which I have in mind was a car with locks on
the door, I think ; the manager of the defendant
says that he told the railroad’s representative that
he did not know whether the car contained wood or
stones. Suppose they had required him to sign a
receipt admitting the car contained not only lum-
ber but bricks, when he had no reason to suppose
the car did contain brick, he would not be required
to sign a receipt like that. Suppose that he had
any reason to believe—suppose that a prudent
man would have any reason to believe that the car

iq
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did not contain the lumber ; he would not be re-
quired to sign it ; it may be that the locking of this
car was a circumstance which would make a pru-
dent man think that perhaps the car did not con-
tain just what was represented—not necessarily
so, but that is a fact to be considered in ascertain-
ing whether he acted reasonably.

“ On the other hand, it must be remembered that
there had been considerable feeling between these
parties as to the receipt of other freight, and per-
haps the locking of the car under those circum-
stances would have no significance at all; but un-
less this officer of the defendant had some reason
which would justify a prudent man in believing
that the car did not contain his lumber—the lum-
ber referred to—it was his duty to sign the receipt
even before the car was given. That is the law as
I understand it.”

The said charge was illegal and to the injury of
the plaintiff.

43 That at the said trial the judge before whom

the case was tried charged the jury as follows:
uYou are the judges of the facts; it is for you
to determine whether or not there was a proper
delivery made of this freight at a place within the
contemplation of these parties; the railroad as
well as the defendant; whether there was notice
sent of the arrival; whether the defendant was
remiss in failing to comply with any reasonable
regulations of the company regarding the recep-
tion of this freight and paying for it; and if you
find it was not a proper delivery, not in an acces-
sible place ; or if you find the defendant has com-
plied with all reasonable regulations of the plaintiff,
then your verdict should be for the defendant. 1,
on the other hand, you find that the freight is due,
that there has been a proper tender, due notice
and a proper delivery of the freight; that the rail-
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road company has done all it should be required to
do in reason, then the verdict should be for the
railroad company.”

The said charge was illegal and to the injury of
the plaintiff.

(49  That at the said trial the judge before

whom the case was tried charged the jury as fol-
lows :

“We have here a list already referred to, show-
ing the number of days for which car service is
claimed ; the railroad has charged one dollar a day
forty-eight hours after the arrival and notice of
the arrival of the car to the owner. Forty-eight
hours is a reasonable time; the question in dispute,
in case you find there is car service due, is as to
the reasonableness of this charge of one dollar a
day. Is that, or is it not a reasonable charge?
There is the original cost of the car ; there is the
value of the car as an investment; there is the
earning power of the car which, of course, is a
feature ; and they say, particularly railroad people
say, it is over two dollars a day—the average earn-
ing capacity of an average freight car; there is
the cost of the track which it occupies. On the
other hand the defendant says that that is an un-
reasonable charge; they have offered evidence
here, which is undisputed, that as between them-
selves, railroads now charge each other fifty cents
a day for the very cars for which they charge the
consignee one dollar a day. It used to be twenty-
five cents a day, now it is fifty cents a day; and
the defendant also says that there is evidence that
fifty cents a day is a reasonable charge, and one
dollar a day is an unreasonable charge ; that the
railroad company makes it a point to release for-
eign cars, on which they are charged fifty cents,
and that they keep their own cars idle rather than
use the foreign cars or retain them at a rate of

20
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fifty cents a day. Personally it does not matter
what the court thinks about the reasonableness or
unreasonableness of this charge ; that is a question
of fact for you to determine ; it is the duty of the
plaintiff to prove the reasonableness of the charge,
before they may have your verdict, but there
ought to be a verdict for something for car service,
if car service accrued; I mean by that simply that
the deprivation of the company of the use of a car
must be some loss to the company; it must be
some loss; what the loss is, I don’t know ; that is a
point in dispute between these parties.”

The said charge was illegal and to the injury of
the plaintiff.

45) That the judgment in said cause was given

in favor of said Wanaque Lumber Company and
against said Erie Railroad Company; whereas
by law it should have been given against the said
Wanaque Lumber Company and in favor of the
said Erie Railroad Company.

Wherefore, the plaintiff in error prays that the
judgment aforesaid may be reversed and for noth-
ing holden, and that it may be restored to all things
which it has lost by reason of said judgment.

Collins & Corbin,
Attorneys of Plaintiff in Error.

f









EXHIBIT P*2.
(Stipulation of Attorneys.)
NEW JERSEY SUPREME COURT.

Erie Railroad Company 1
(Stipulation.

Wanaque Lumber Company, i

The parties hereto, by their attorneys, hereby
stipulate and agree that the following facts are to
be admitted at the trial of the above cause, with
the same force and eifect asif the same were legally
proved, reserving to both parties all legal objec-
tions as to materiality, competency or relevancy of
said facts.

As to (1) Erie Car No. 100824 Freight $237.25,
(2) Baltimore & Ohio Car 70183, Freight

$48.00

(3) Michigan Central Car 42865 Freight
Paid

(6) Southern R R. Co. Car 32537, Freight
$103.40;

it is agreed that the correct amount of freight
charge on each car is as above, and defendant ad-
mits that such sums would have been due plaintiff
from defendant upon proper delivery, but defend-
ant contends that proper delivery was not made.

As to (4) Pittsburg, Shawmut & Northern Car
1108, Freight $50.02.

(5 Lake Shore and Michigan Southern Car
44988 freight $343.60, it is agreed that the
amount of freight charge on each of these cars is
as above, but defendant insists that neither was
properly delivered, and defendant also denies any
liability upon these two cars, insisting that some

20
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other person would be liable to plaintiff for the
freight charges upon proper delivery. Defendant
does not contest the amount of the freight charge
on any of these cars, or dispute that, if due, plain-
tiff would be entitled thereto.

Defendant further agrees that, at the trial, the
printed rules and regulations of the New York and
New Jersey Car Service Association may be ad-
mitted with the same force and effect as if the
original thereof were produced, all objections be-
ing reserved as to their materiality, competency
and relevancy.

Dated June 21, 1906.

Collins & Corbin,
Attorneys of Plaintiff.
W. Carrington Cabell,
Attorney of Defendant.

EXHIBIT P-3.

(Certificate of Incorporation of the Wanaque
Lumber Company.)

This is to certify that the undersigned do
hereby constitute themselves into a corporation,
under and by virtue of an act of the legislature of
the State of New Jersey entitled “ An Act Con-
cerning Corporations (Revision of 1896) ” and the
several supplements thereto and acts amendatory
thereof, and do severally agree to take the num-
ber of shares of capital stock set opposite our re-
spective names.

I. The name of the corporation is

The Wanaque Lumber Company.

II. The location of the principal office in this
state is at Wanaque, in the township of Pompton,
in the county of Passaic.

The name of the agent therein and in charge
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thereof, upon whom process against this corpora-
tion may be served, is Charles T. Lewis.

II. The objects for which this corporation is
formed are to carry on the business of dealers in
lumber and builders’ supplies, to buy, sell, and deal
in lumber, lime, cement, brick, stone, and builders’
supplies ; to purchase or anywise acquire any prop-
erty, real or personal, and any rights or privileges
the directors may consider necessary or convenient
for the company’s business, and to carry on any
other business conveniently to be carried on in
connection with the above or adapted to improve
or to utilize any of the corporation’s property or
rights. The corporation shall have power also to
conduct its business and hold, acquire, and convey
property, real as well as personal, outside of the
State of New Jersey, anywhere.

IV. The total authorized capital stock of this
corporation is twenty thousand dollars ($0,000.00),
divided into two hundred ($200) shares of a par
value of one hundred dollars ($100.00) each.

The amount of capital stock with which it will
commence business is one thousand and two hun-
dred dollars ($1,200.00).

V. The names and postoffice address of the in-
corporators and the number of shares subscribed
for by each, the aggregate of such subscriptions
being the amount of capital stock with which
the company will commence business, are as fol-
lows :

Postoffice Number
Names. Address. of Shares.
Charles T. Lewis, Wanaque, N. J. Four
Robert D. Carter, ' Wanaque, N. J. Four

W. Carrington Cabell, Wanaque, N. J. Four
VI. The Board ofDirectors shall from time to
time determine whether and to what extent and
under what conditions and regulations the ac-
counts of the corporation, or any of them, shall be

10

20

30



54 EXHIBIT P-3

open to the inspection of the stockholders; and no
stockholder shall have any right to inspect any
account or book or document of the corporation
except as conferred by statute or authorized by
the directors or by resolution of the stockholders.

The Board of Directors shall have power to fix
the amount to be reserved as a working capital.

With the consent in writing and pursuant to the
vote of two-thirds of the outstanding stock, the
directors shall have power and authority to sell,
assign, transfer or otherwise dispose of any or all
the property of the company.

In witness whereof, we have hereunto set our
hands and seals this 17th day of June, A. D. Nine-
teen hundred and two.

Charles T. Lewis (1.s.)
Robert D. Carter (1.s.)
W. Carrington Cabell (.s.)
Sealed and delivered
in the presence of
E. J. Brown.

State of New dJersey )
County of Passaic. J Ss

Be it remembered that on this 17th day of June,
A. D. nineteen hundred and two, before me, Ed-
ward J. Brown, a commissioner of deeds, personally
appeared Charles T. Lewis, Robert D. Carter and
W. Carrington Cabell, who, I am satisfied, are the
persons named in and who executed the foregoing
certificate; and I having first made known to them
the contents thereof, they did each acknowledge
that they signed, sealed and delivered the same as
their voluntary act and deed.

*

Edward J. Brown,
Commissioner of Deeds Passaic Co., N. J.
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Endorsed :

“Received in the Clerk’s office of the county of
Passaic, on the 18th day of June, A, D. 1902, at
— oclock, in the ......... noon, and recorded in
Book K of Certificates for said county, on pages
305, &e.

dno.d. Slater,
. Clerk.”
“ Filed June 20, 1902,
S. D. Dickinso n,
Secretary of State.”
(Certificate of Secretary of State attached.)

EXHIBIT “ H” (for identification).
(Joint freight tariff)
(Car No. 1108)
(First page of cover)
Reissue and Advance. To Be Posted 20

. CCNo 1771 C C No. 3455 1. C. C. No. 88
LC C No. 415 Mt. J. K & R R R Frie R R
B, B &K R R P. S. & N. R R Tariff No. 283
Tariff No. E. R. No. 3790 Tariff No. 402 Tariff No
425

Canceling Mt. J.,, K. & R 167, I. C. C. 72; Erie
1980,.. C C 1932;B.B. & K 218, . C.C 31K
St M&S.157,1. C. C. 14;S. B. 12,1.C. C. 12; P.)

s. &N. 212, 1. C. C. 202; C. R 47, 1L C.C. 47
Joint Freight Tariff 30
on
Articles Taking Group 1 Rates.

Lumber, Heading, Timber, Shavings in bales,
Bark, Hoop poles in the Hoops, Last blocks,
Shingles, Basket Material rough, Kindling Wood,
Logs, Shooks, Chair Stock in the rough, Bundles,
Pickets, Staves, Fence Posts, Lath, Piles, Telegraph
ll)):lles and Cross Arms, Grape Posts, Sawdust in

€s.
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Articles Taking Group 2 Rates.

Cord Wood, Heading Bolts, Slab Wood, Stave
Bolts in Carloads. Minimum Weight as per Official
Classification.

Sixth class rates will apply when lower than

those, shown herein.

Between the
Erie Railroad Company.

Bradford, Bordell & Kin-
zua Ry.

Mt. Jewett, Kinzua &
Riderville R. R

Pittsburg, Shawmut & (Kushequa Route.)

Northern R. R

New Jersey & New York
R R

New York, Susq.& West-
ern R R

Baltimore & Ohio R. R

Bangor & Portland Ry.

Boston & Albany R. R

(Gr. Jc. Br.)

Central New England
Ry.

Central R. R. of New
Jersey.

Cumberland Valley R R.

Delaware River R. R

Lehigh Valley R. R

New York, Ontario &
Western Ry.

Western Maryland R. R

Lehigh & New England
R R

New York, New Haven
& Hart. R R

Philadelphia & Reading
Ry.

Wilmington & Northern
R R

Northern R R of New
Jersey.

Wilkesbarre & Eastern
R R

Atlantic City R R

Boston & Maine R R

Central R R. of Penn-
sylvania.

Delaware
Co.

Lehigh & Hudson River
Ry.

Pennsylvania R. R

Portland & Rochester
R R

York Southern R R

& Hudson

From
Stations shown on page 2, to stations on Erie Rail-
road and connections.
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Rates named herein must not be exceeded to in-
termediate points.

Under this tariff, when freight is to be loaded
by consignor or unloaded by consignee, one dollar
($1.00) per car per day or fraction thereof for delay
beyond 48 hours in loading or unloading will be
added to the rates named herein, and constitute a
part of the total charges to be collected by the
carrier on the property ; except, however, when in  iq
conflict with Car Service Association or local regu-
lations at shipping point or destination, in which
case such Car Service Association or local regula-
tions shall prevail.

Rates shown herein will be charged for inland
transportation of shipments intended for export
by sea. The through rates to foreign ports shall
be determined by adding to said inland rates the
actual ocean rates from time to time obtainable.

Route : Mt. J., K. & R R to Mt. Jewett ; P. S. &
N. R R to Mt. Jewett, Croyland, Dagus Crossing ;
B. B. & K Ry. to Bradford ; Erie R. R to New-
berry Junction, Carbondale, Waverly, Elmira, Bing-
hamton, Newburgh, Goshen, Greycourt, Bergen.
Junction, Spring Valley, Sparkill or Johnsonburg
and connections to destination.

Issued February 28, 1903. Taking effect March 9,
1903. 30
Issued by Issued by

D F Parish, R. M. Parker,
General Freight Agent,  General Freight Agent
M. J,K &RR R, FErieR RNJ&N.Y.
Kushequa, Pa. R R,N.R R of N.J, N. Y.
S &W.R Rand W. & E. R R

New York, N. Y.
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Issued by Issued by
C. H. Hammond, A B Campbell,
General Freight Agent,  General Freight Agent,
P.S.&N. R R, B, B. & K Ry.
St. Marys, Pa. Bradford, Pa.

The Freight Traffic Officers of the above named
roads will certify to the Interstate Commerce
Commission their concurrence in the rates herein
given.

(On page 2)
Rates named herein will apply from the follow-
ing stations:
[Then follows list of a number of stations,
among them the station known as “ Hallton, Pa.”]

(On page 3)
Rates in Cents
Div. Ref. per Net Ton
No. To Group 1 Group 2
3 Wanaque-Midvale 260 260

(In margin of page)— Greenwood Lake Division.

[Note :—No billing point appears in this tariff
as “ Wanaque” dr “ Midvale,” or as “ Paper Mill
and Lumber Yard Switch,” (or Siding.)]
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EXHIBIT “B” (for identification).
(Joint Freight Tariff and East-bound Billing In-

structions).
(Car No. 44988)
(First page of cover of Tariff)
To be posted.

I. C. C. No. A-2637
Superseding I. C. C. No. A-2071
Erie Railroad Company.
Chicago & Erie Railroad Co.
In connection with

Atlantic Coast Line.

Baltimore & Ohio R. R

(Cleveland Div.) .

Baltimore & Ohio South-
western R R

Baltimore Steam Pkt.Co.

Bessemer & Lake Erie
RR

Boston & Albany R. R.

Boston & Maine R. R

Buffalo, Rochester &
Pittsburgh Ry.

Central New England
Ry.

Central Railroad of New
Jersey.

Central Vermont Ry.

Chesapeake & Ohio Ry.

Cincinnati, Hamilton &
Dayton Ry.

Cleveland, Cincinnati,
Chicago & St. Louis
Ry.

Clyde Line

Delaware & Hudson Co.

Pittsburg & Lake Erie
R R

Delaware, Lackawanna
& Western R. R

Detroit Southern R. R.

Dunkirk,Allegheny Val.
& Pitts. R R

Grand Trunk Ry. Sys-
tem.

Hocking Valley Ry.

Lake Erie & Western
R R

Lake Shore & Michigan
Southern Ry.

Lehigh Valley R R.

Maine Central R. R.

Merchants & Miners
Trans. Co.

Montpelier
River R. R

New York & Ottawa R.
R.

New York Central &
Hudson River R. R
New York, Chicago &

St. Louis R. R.
New York, New Haven
& Hartford R. R.
Norfolk & Western Ry.

& Wells

10
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Philadelphia & Reading Ohio Central Lines.

Ry. Old Dominion Steamship
Portland & Rumford  Co.

Falls Ry. Pennsylvania Co. (Tole-
St. Johnsbury & Lake  do Div.).

Champlain R. R Pennsylvania R R
Southern Ry. Pittsburgh, Shawmut &
Wheeling & Lake Erie  Northern R R

R R Quebec Southern Ry.

Rutland R. R.
St. Lawrence & Adiron-
dack Ry.
Seaboard Air Line.
Western Maryland R R
Joint Freight Tariff No. A-2200.
Applying on
Classes, live stock, iron and commodities
from
Chicago, 111,
Englewood, 111, Auburn Park, 111, Hegewisch, 111,
Hammond, Ind.,
To
Eastern Cities.
Reached via

Erie Despatch

And other fast freight lines mentioned on Page 3

Under this tariff when freight is to be loaded by
consignor or unloaded by consignee, one dollar
($1.00) per car per day, or fraction thereof, for de-
lay beyond 48 hours in loading or unloading, will
be added to the rates named herein and constitute
a part of the total charges to be collected by the
carrier on the property ; except, however, when in
conflict with rules of Car Service Association or
local regulations at shipping point or destination,
in which case such Car Service Association or
local regulations shall prevail.
Issued June 25, 1904. Effective June £0,1904.

Subject to change upon Requisite Notice.
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Issued by
S.P.Shane, C L.Thomas,
Freight Traffic Manager, General Freight Agent,
Chicago, 111 Chicago, 1L
HW. Forward, Geo.B. Whittlesey,
Assistant General Freight Agt., Assistant General
Chicago, 111 Freight Agent,
Chicago, 111
WE. Eaton, W. D Scott,
Agent, Erie Despatch, Southern Freight Agt.,
Chicago, 111. Chicago, 1.

(On page 20)
List of points on
Erie Railroad (Erie Division).
NY,SS&W.RR,N.J. &N Y.R R and N. R

R. ofN. J.
And rates to be used.
Station State Rates to be
used.
Wanaque-Midvale ~ N. J. New York.

[Note— No billing point appears in this tariff as
“Wanaque” or “ Midvale” or as “ Paper Mill and
Lumber Yard Switch ” (or Siding).].

EXHIBIT “B” (for identification).

(Continued)
(East Bound Billing Instructions)
(Car 44983)
(First page of Cover.)
L C C No. 3. Effective July 5, 1905
Cancelling I. C. C. No. 2.

iq
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Erie

Despatch

, East-Bound

Billing Instructions
No. 16
via
Erie Railroad Company And Connections.
Cancelling No. 15, dated April 1, 1903, and
Supplements thereto.

C. W.Clarke, Railway Exchange,
General Manager, Chicago, m.
(12,500) 3109

(Page 70)
48.—FErie R R. (Greenwood Lake Division Sta-
tons.)
Table No. 1.—Through Rates.
To make the through rates to each station, use
20 New York rates when so stated hereunder. For
other stations add to New York rates the arbitra-
ges noted hereunder, the total being the through
rate to such station.

Erie R. R.—Greenwood Lake Div. Arbitraries to be
added to New York rates in cents per 100 Ibs.

1 2 3 4 5 6 Stations.
New York Rates Wanaque-Midvale (See
note A) N. J.

30 Note A.—Carload shipments of freight, except
perishable property, must be routed via
Middletown, N. Y., the New York, Sus-
quehanna & Western Railroad and
Pompton Junction. All less than car-
load shipments and perishable freight in
carloads, must be forwarded via Bergen
Junction as heretofore, no separate divis-
ion will be shown in billing as accruing
toN.Y.S &W. R R
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(Page 180.)
East-bound Billing Instructions.—Cotton, Pro-
visions, Grain, Flour, Lumber, etc.—Carloads.
Reference  Stations County State Railroad

Number Located
on
48 Wanaque-
Midvale Passaic N. J., Erie

Route
Make Way-bill read and
To Rates  Divisions Divisions
New via

See Note 48 York New York Saha or Sus. Br.
[“ Note 48” is same as copied under heading of
page 70
[Note.—No billing point appears as “ Wanaque”
or “ Midvale” or “Paper Mill and Lumber Yard

Switch ” (or Siding).].
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EXHIBIT “e ” (for identification).

(Joint Freight Tariff.)
(Car 32537).
(First,page of cover.)
Atlantic Coast Despatch.
Rate Issue No. A 1450 Supersedes No. 25384
L. C. C No. M. &7 To Be Posted.
Superseding Joint North-Bound Freight Tariff
No. 196, L C. C. No. 2, March 26th, 1905, and sup-
plements thereto.
All Rail
Joint Freight Tariff
of the
Atlantic Coast Despatch, .
Via Richmond or Pinner’s Point, Va.,
and the
Richmond and Danville Despatch,
Via Alexandria or Pinner’s Point, Va.,
In Connection With the
Pennsylvania Railroad Company
And Transportation Lines Indicated on Page 3 of
Cover. ’
Publishing Rates on
Lumber,
Logs, Timber, Shingles, Shooks, Staves, Headings,
Hoops, Hoop Poles, Hop Poles, Telegraph Poles.

Car Load Minimum 30,000 Pounds.

From
Common and Local Points in Georgia, North
Carolina, South Carolina and Virginia,
To
Eastern Cities and Interior Eastern Points as Des-
ignated Herein.

Effective April 1st, 1901.
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Issued March 20th, 1901.
By F. W. Parsons,
General Eastern Agent,
Baltimore, Md.
(On page 2 of cover.)
General Instructions.

Routing.

Shipments must be forwarded via gateway to
and from which Arbitrary or Proportional Rates
are shown.

Agents are cautioned not to sign Bills of Lading
calling for delivery at destination via any line or at
any particular station unless tariff information pro-
vides that such deliveries can be made.

These lines will not be responsible for additional
delivery expenses arising through failure of con-
signors to give proper and complete routing direc-
tons.

(On page 3 of cover.)
Note—On this page appears a list of railroad com-
panies who concurred in the rates published. In the
list appears the name of Erie Railroad Company.

(On page 14)
Rates in cents per hundred pounds
From to
I%tca)ition Points taking rate bases
Southern
Railway,
Danville Di-
vision.
Between Dan-
ville and West
Norfolk ...123 4 5 6 7 8 9

14 Boydton, Va. 144 184 194 204 214 224 234 244
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(On page &49)
Rate Bases and Points of Destination.
Stations Delivering Road Rate Basis
Wanaque, N. J. Erie 8

[Note: In the list of station™ certain stations
are starred, and at the bottom of page 64 is the
following legend, with respect thereto :

“ Individual siding.  Shippers must arrange
with owners for use of same.”

10 The station listed as “ Wanaque ” is not starred.
No station by name of “ Midvale, N. Jappears in
the list.

No billing point appears as “Paper Mill and
Lumber Yard Switch” (or Siding).].

EXHIBIT

(Rules of N. Y. & N. J. Car Service Association-
20 Reprint of 1901.)
Rules.

Taking effect at 12.01 A. M. November 1st, 1802

Charges and rules for computing time.

1. A charge of ohe dollar ($1.00) per car per day
or fraction thereof shall be made for delay of cars
and use of track, on all cars not unloaded within
forty-eight (48) hours after arrival, not including

30 +Sundays or legal holidays, except as hereinafter
provided.

Forty-eight (48) hours will be allowed for load-
ing cars on carload delivery tracks or private sid-
ings, after the expiration of which time a charge
will be made of one dollar ($1.00) per car per day
or fraction thereof, Sundays and legal holidays
excepted.

Four-wheel cars will be charged one-half the
rates per car as set forth above.
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On cars arriving after seven (7) A. M, car ser-
vice will be charged after the expiration of forty-
eight (48) hours from 7 A. M. following. On cars
arriving after twelve (12) o’clock, noon, car ser-
vice will be charged after the expiration of forty-
eight (48) hours from 12 noon following.

2. On cars consigned direct to team or private
tracks, or which may be so delivered on standing
or advance orders from the consignee, car service
will be charged after the expiration of forty-eight
(48 hours from the time such cars are placed on
the tracks designated. If placed after seven (7)
A. M the forty-eight (48) hours will begin at seven
(» A. M, following placing ; if placed after twelve
(12) oclock, noon, the forty-eight (48) hours will
begin at twelve (12) o’clock, noon, following plac-
g,

3 On cars not consigned direct to team or pri-
vate tracks, the forty-eight (48) hours allowed for
unloading will begin at seven (7) A. M. or twelve
(12) o'clock, noon, (see Rule I), following arrival,
will continue until order for disposition is given by
the consignee, and will begin again at the actual
hour when placed according to such order, except-
ing that cars so placed between the hours of six
(6) P. M. and seven (/) A. M. will be regarded as
placed at seven (7) A M.

4 When cars are delayed, after arrival beyond
the time allowed'by Rule I, on account of failure of
shipper or consignee to give prompt notice of dis-
position, the time so consumed shall be considered
apart of the forty-eight (48) hours allowed for un-
loading.

Cars for Delivery on Carload Delivery Tracks and
Private Sidings.

5 Cars containing freight to be delivered on

team tracks or private sidings shall be delivered on

10
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the tracks designated on the way-bills immediately
upon arrival, or as soon thereafter as the ordinary
routine of yard work will permit. The time con-
sumed in placing such cars, or in switching cars
for which directions are given by consignee after
arrival, shall not be included when computing de-
tentions. No car shall be held from delivery in
any manner if it can be delivered as provided in
these rules, and the Manager is charged with the
duty of seeing that the purposes for which this
Association is formed are not evaded by any mem-
ber of the same.

6. Delivery of cars shall be considered to have
been effected at the time when such cars have been
placed on recognized or designated delivery tracks
or (if such track or tracks contain cars belonging
to the same consignee and detained over forty-
eight (48) hours) when the road offering the cars
would have delivered them had the condition of
such tracks permitted. Cars containing coal or
coke for delivery on public or private tracks will
be governed by this rule.

7. The delivery of cars consigned to or ordered to
private tracks shall be considered to have been ef-
fected, either when such cars have been placed on
the tracks designated, or if such track or tracks be
full when the road offering the cars would have
made delivery had the condition of such tracks per-
mitted.

Withholding of Cars from Place to Which Con-
signed.

8. Cars must not be held back, from or outside
of the place to which they are consigned, for the
purpose of evading car service charges. When
cars are so held back by reason of the consignee
not being ready to receive and unload the same,
the agent at destination shall be informed of such
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detention, and such cars shall be included in his re-
ports to the manager from the time at which they
would otherwise have arrived and been delivered
to consignee, as provided in Rules 6 and 7.

Cars Reconsigned or Freight Transferred by Con-
signee.

9. Consignees will not be allowed to detain cars
more than forty-eight (48) hours without charge
because they intend to reconsign or load such cars
with other freight. Cars will not be subject to or-
ders for loading by the owners of property con-
tained therein, or by any other shipper, until the
same are empty.

10. When freight is transferred from one car to
another, charges for detention will continue the
same as if the freight had originally been shipped
in the car to which transfer is made ; but the con-
signee will not be charged with the time lost by
reason of such transfer unless the same is caused
by his fault or done by his orders.

Cars Ordered for Delivery to Connecting Roads.

11. When cars which have been ordered for de-
livery on the tracks of another road are refused
by the latter on account of the inability of the
consignee to receive and unload the same, imme-
diate notice thereof shall be given the road offer-
ing such cars, and car service shall be continued
thereon until accepted by the receiving road or
otherwise disposed of by the shipper.

12. When cars on which car service charges
have accrued are ordered for delivery to a con-
necting road, such charges shall be collected by the
agent of the forwarding road.

13. When cars upon which car service charges
have accrued are ordered to another point, such
charges shall be collected by the forwarding
agent, except when there is no local representative

10
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of the shipper or consignee, when, if collection
cannot otherwise be made, charges will be billed
forward as advances.

Collecting and Refunding Charges.

14. Car service charges shall be collected in the
same manner and with the same regularity and
promptness as other transportation charges, and
agents will report to the Manager of the Associa-
tion the name of any corporation, firm or individ-
ual refusing to pay the same.

15. Property upon which car service charges
have accrued shall be held by the road and the
consignees shall not be allowed to remove the same
from the Company’s premises or from cars on its
team tracks until the charges that have accrued
thereon are paid.

16. Claims for refunding of car service charges
must be made upon the Manager of the Associa-
tion, and not upon the road or agent collecting the
same. Car service charges collected under these
rules shall not be refunded, except by order of the
Manager, and claims for the refunding of such
charges will not be considered unless accompanied
by receipted bills for the amounts paid.

17. Agents will collect car service charges ac-
cruing under the rules, as explained herein regard-
less of the condition of the weather. On receipt
of claims for the refund of car service charges al-
leged to have been incurred by reason of bad
weather, the Manager will decide each case on its
merits, taking into consideration the nature of the
freight in connection with the weather, and will
authorize such refund as in his judgment may be
right and proper.

Reference of Complaints and Violation of Rules.

18. All complaints which may arise from non-
conformity to any of the rules of this Association,
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or from neglect or discrimination in enforcing the
sane, and all doubtful or complicated cases involv-
ing any uncertainty as to the proper meaning and
application of these rules, shall be referred to the
Manager for decision.

Private Cars and Tracks.

19. When both cars and tracks are owned by the
same private parties no charges will be made ; but
when private cars are detained on the tracks be-
longing to or operated by members of this Associ-
ation, or when cars belonging to the latter are de-
tained on private tracks, the established charge
will apply.

Reports.

20. Agents of the roads, members of this Associ-
ation, shall make and send to the Manager a full
record of the arrival and disposition of all cars to be
loaded or unloaded on recognized load or delivery
tracks by consignors or consignees on such forms
and in such manner as may from time to [time be
prescribed by him. Cars loaded with live stock, ship-
ments billed[or consigned through over rail or water
lines, shipments which are to be unloaded in
the freight houses, and company material, are not
covered by the Car Service Agreement and should
not be included in reports to the Manager.

Cars for Lighterage.
21. Cars containing freight to be lightered shall
Eﬂgoverned by these rules, except as provided in
e 20.

Coal or Coke.

22. Cars containing coal or coke shipped by or
on account of any member of this association to it-
self or its regular sales agent, and standing on its
own tracks or on the private tracks of such agent,
connected with or operated by its own road, will
not be subject to car service until consigned for



72 EXHIBIT p-4

delivery to a local consignee ; this not to apply to
coal sold from such tracks.

23, Cars containing coal or coke shipped to tide-
water for delivery direct to vessels, or to be stored
for shipment by vessels, shall not be included in
reports to the Manager.

How to Compute Detentions.

10 Cars consigned direct to team or private tract's
or which may be so delivered on standing or ad-
vance orders from consignees.

Time will be computed from 7 A. M. or 12 noon
following placing.

On cars placed after 7 A. M, up to and includ-
ing 12 noon, the forty-eight hours allowed for
loading or unloading will begin at 7 A. M. follow-
ing, and expire at 7 A. M. the second day there-
after, unless the second day is Sunlay or a legal

20 holiday, in which case it will expire at 7 A. M the
third day thereafter, or in case both Sunday and a
legal holiday intervene, it will expire at 7 A M
the fourth day thereafter.

On cars placed between 12 noon and 7 A. M fol-
lowing, the forty-eight hours allowed for loading
and unloading will begin at 12 noon following (ex-
cept where Sundays or legal holidays intervene, as
explained above), and expire at 12 noon the second,
third or fourth day thereafter.

j20) Cars not consigned direct to team or private
track and not subject to advance or standing order
for placing, but which have to be held after arrival
pending ordersfor placing.

Time will be computed from 7 A. M. or 12 noon,
following arrival; will continue until ordered
placed ; will cease until placed, and begin again at
actual hour placed and cease when released. Ex-
cept (as per Rule 3) cars placed at 6 P. M. or after,
up to 7 A. M, will be regarded as placed at 7 A.
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M, although they may be reported at actual hour
placed.

The same rule regarding Sundays and legal holi-
days following the arrival will govern as hereto-
fore explained.

On cars arriving after 7 A. M,, up to and includ-
ing 12 noon, the forty-eight hours should be com-
puted from 7 A. M,, following day up to the hour
when order for placing is given, when it will cease
until placed and begin again at actual hour placed
(except when placed during the night, as explained
above), and finally cease when released. If, in
accordance with this manner of computing the
time between the 7 A. M. following the arrival and
the time of ordering and the time between the hour
of placing and releasing together equals more than
forty-eight hours, the car service has been earned.

On cars arriving after 12 noon, up to and in-
cluding 7 a. m. following, the forty-eight hours
should be computed from 12 noon following arri-
val, continue until ordered placed, begin again at
actual hour placed (except when placed during the
night), and cease when released. Computed in
this way, if the time between the arrival and or-
dering, and between the placing and releasing, to-
gether equals more than forty-eight hours, car
service has been earned.

On cars arriving after 12 noon, Saturday, up to
and including 7 a. m, Monday, the forty-eight
hours should be computed from 12 noon, Monday.
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EXHIBIT P-5.

(Lease from Wanaque River Paper Co. to Wanaque
Lumber Co.)

This agreement, made the twenty-fifth day of
July, A. D., nineteen hundred and three, between
the Wanaque River Paper Company, a New Jersey
corporation, of the first part, and the Wanaque
Lumber Company, a New Jersey corporation, of
second part, witnesseth that for and in considera-
tion of the annual rent of one hundred and eighty
dollars, payable in monthly installments in ad-
vance, the party of the first part has let and de-
mised, and does hereby let and demise unto the
party of the second part for the term of two years
from the first day of July, A. D., nineteen hundred
and three, All that certain tract of land and
premises now occupied by said lessee as a lumber
yard in the Township of Pompton, in the County
of Passaic and State of New Jersey, at Wanaque,
lying west of the main road, north of the road into
the Paper Mill, south of the church grounds and
east of a line one hundred and twenty-five feet
westerly from said main road and parallel there-
with, excepting therefrom the railroad switch, but
allowing said lessee the use thereof ; and also ex-
cepting the land south of the present lumber build-
ings, east of switch and west of main road, and
the land on west of switch and south of the north-
era end of a coal bin, now used as extra storage
for coal for Wanaque River Paper Company. It
is understood that the Wanaque Lumber Company
has right during the lease to use road on the west-
ern side of coal bin, said road leading to the right
of way from main road into the main property
the Wanaque River Paper Company is using at
present.

It is a condition of this lease that it be not as-
signable, but that on vacation by said Wanaque
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Lumber Company of said premises, the same re-
vert to said Wanaque River Paper Company.
Further, said lessee is to make ordinary repairs
but permanent improvement mutually agreed upon
shall be made at the expense of said party of the
first part.
Witness the seal of said The Wanaque River
Paper Company and the signature of its President.
Robert D. Carter, President.
Attest:
Chas.T. Lewis,
Secretary.
[Seal ]
The Wanaque River Paper Company
Incorporated
1891
New Jersey.
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Facing Page seventy-six.

EXHIBIT P-6.
(Car Service Record. ,, Car No. 100824)
CAR SERVICE RECORD.
Total Time Car Service Date Date of W. B.

= Ordered Placed earned  Notice of Way-Bill Number
= Arrived bﬁ Consignee. Placed  Released Days Hours Arrival sent From  Consignee
= Car No. Contents Date Ho%r ate Hour Date Hour Date Hour to Consignee
44 3
E 100824 Lumber 327 3P 54 3P. 55 3P. 76 IP 75 $75.00 4-4 323 5513 Lg. Dk. Wanaque Lbr.Co.
EXHIBIT P*7.
Waybill of Car No. 100824
WAY-BILL.
Date of Way-bill March 23, 1905.
Series and number of W. B.—L-5513.
Car Initial E—Car number 100824
Erie Railroad Co.
viaN. Y. &G. L
From 11 Long Dock, J. C
To G 97 Wanaque-Midvale, N. J.
Original Point of Shipment :
N. Y. Co. Boat.
Marks, Consignee Articles and Classification =~ Weight Rate and Rate Reference Freight Advances in
and Destination Conditions O. R, C. R., Rel., Number. Detail.
[T] Gtd., etc.
Wanaque Lbr. Co. Lumber. 48,000 4 1920
W. Ltge. 1440
viaN. Y. &G L Clyde S-S Co. on 2 cars 203.65

3360
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EXHIBIT P*8.

(Transfer Slip of Car No. 100824.)
Erie Order.

The Clyde Steamship Company. (New York
Charleston & Florida Lines.)

Pier 45, North River, (North Side Christopher
Street Ferry).
No. 183.
Wanaque Lbr. Co. New York, Mar. 18, 1905.

Wanaque, N. J.

To Wm. P. Clyde & Co., General Agents, Dr.

For Transportation from Mt Brook to New
York, per Steamship Comanche, Voy. No. 68.

To 2400 ft. Lumber =~ To New York  203.65
L1847
203.65 added to L. D. List Mch. 23,1905.
W. B. No. 5513.

Shipper’s Name T. L. Co.

Wm. P. Clyde & Co., Gen. Agts.
Paid.
Mar. 29, 1905.
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EXHIBIT P*o.
(Copy of Postal-Card Notice of Car No. 100824.)
(Dated April 4, 1905.)
(On face.)
(Address.)
The Wanaque Lumber Co.,
Wanaque, N. J.
(On back.)
Form 550. Erie Railroad Company.
Chicago & Erie Railroad Company.
New York, Susquehanna & Western Railroad Co.
New Jersey & New York Railroad Co.
Special Notice.—A failure to receive and re-
move the property mentioned below within
twenty-four hours after this notice, or to return
this notice within the same time, with instructions
as to delivery, will be regarded as showing an in-
tention to allow the Erie Railroad Company to
store the said property at the expense of the
owner, either in the warehouses of the said Com-
pany, or elsewhere, there to remain uninsured at
the risk of the owner or claimant, subject, how-
ever, to the lien of this Company for transporta-
tion and removal charges, and subject to charges
for storage and repairs, and as releasing the said
Erie Railroad Company after the expiration of the

said twenty-four hours, from liability as common
carriers or warehousemen, for negligence or other-
wise. Terms, cash on delivery.

Wan%%ue—lvﬁdvale Station, 4-4, 1905.
The Wanaque Lbr. Co.

The Erie Railroad Company have the following
Freight, consigned to your address, and now read
for delivery. Car service in accordance w1t%7
rules of the Car Service Association will be ap-

plied. Copy.
1 Car Lumber E. R R 100824
Amount of Freight and Charges $23 7.25.

Fisher, Agent.

Return Notice to this Office and get Receipted Bill.

[Note—Original card not provided. Foregoing
is agent’s copy.]
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EXHIBIT P*10.

(Postal Card Notice Car No. 100824.)
(Dated Apl. 27, 1905.)
(On face.)
(P. O. mark.)
Wanaque.
Apl. 28,
11 a. m,
1905.
N. J
(Address)
Wanaque Lumber Co.,
Wanaque, N. J.
(On back.)
Form 550.
Erie Railroad Company
Chicago & Erie Railroad Company.
New York, Susquehanna & Western Railroad Co.
New Jersey & New York Railroad Co.
Special Notice.—[Similar to notice on P-9.]
Wanaque-Midvale Station, April 27, 1905.
Wanaque Lbr. Co.

The Erie Railroad Company have the following
freight consigned to your address, or for you, and
now ready for delivery. Car service in accordance
with rules of the Car Service Association will be
applied.

Cars as follows : E-100824.

C C Ca mpbell, Agent.
BﬂII{eturn Notice to this Office and get Receipted
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EXHIBIT P*I1l.
(Letter to Lumber Co from agent of Erie R R)

Co. re car 100824

Erie Railroad Company.
Wanaque-Midvale 4-27-05
Wanaque Lbr. Co.,
Wanaque, N. J.

Dear Sirs:

Car Erie 100824 arrived at this station March
27th loaded with lumber consigned to you is still
on hand awaiting payment of freight, car service
and orders from you to place.

Freight on this car is $237.25-100 payment of
which together with accrued car service must be
paid before car is unloaded by you.

Car service up to twelve (12) noon today amounts
to seventeen dollars, $17.00, and is accruing at the
rate of one dollar per day.

Please give release of this car your early atten-
tion.

Respectfully yours,
Die. Davis. C. C. Campbell,

EXHIBIT P*12.

(Letter to Lumber Co. from agent of Erie R R

Co. re car 100824.)
Erie Railroad Company.
Wanaque-Midvale, N. J., July 3, 1905.
Wanaque Lbr. Co.,
Wanaque, N. J.
Dear Sirs:

I am instructed by my superintendent to notify
you that aslong as all charges on Erie Car No. 100-
824 remains unpaid no cars can be placed on your
siding for unloading and all cars consigned to you
will be placed on public siding for unloading.

Yours truly,
C. C. Campbell, Agent.



; Facing page eighty
EXHIBIT P-13.

Way bill of Car No. 70183,

Inter-Line Way-bill.
Date of Way-bill June 17, 1905.
Series and number of W. B. T-4558
Car Initials B. & 0. Car number 70183.

Erie Railroad Co.

N.Y. &G. L. Line.
From 11 Long Dock J. C.

To G-97 Wanaque-Midvale, N. J.
Original point of shipment.
From J. C. Outside Boat.
Date June 7, 1905

Original car.
Initls B. & O. No. 70183.
1st Transfer

made at Midvale Date 7-10, 1905 Into Car Initials E. 86472.
Articles and Class-
Marks, ification Conditions, ~ Weight. Rate and Rate - Advances
Consignor Consignee and O. R, C. R, Rel,, Gtd,, Reference Number.  Freight.  in detail.
destination. etc.
F. E. Morse Wanaque Lum- Lime 30,000 4 12.00 36.00
& Co. berCo.,

Wanaque, N. J. B.&O. R R
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EXHIBIT P IU.
(Ex. P-1 in Depositions)
(Order for Delivery Car 70183.)
The Frank E. Morse Co.
17 State street, New York
Diet EBM 9 a. m. June 8, 1905.
Freight Agent Erie R R
Jersey City, N. J.
Dear Sir:—

The B. & 0. R R. Co. will deliver by
float from St. George, S. L, car B & 0 70183 con-
signed to us c-o Erie R R. at Jersey City. When
you receive this car, please forward it to Wanaque
Lumber Co. Wanaque, N. J.—they paying all

freight charges.
Yours truly,

The Frank E. Morse Co.
Per E. B. Morse .
(Stamp)
Long Dock Station
Erie R R Co.
Received.
Jun. 9 1905 A. M.
Lighterage.

EXHIBIT P-15.

(Bill of Lading, Car No. 70183.)
The Baltimore & Ohio Railroad Company.

Received, subject to the classification in effect
on the date of the receipt by the carrier of the
property described in this Original Bill of Lading,
at Engles, W. Va., station, June 6, 1905, from
Washn. Bldg. Lime Co., the property described be-
low, in apparent good order, except as noted (con-
tents and condition of contents of packages un-
known), marked, consigned and destined as indi-
cated below, which said Company agrees to carry
to its usual place of delivery at said destination, if
on its road, otherwise to deliver to another carrier
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on the route to said destination. It is mutually
agreed, in consideration of the rate of freight
hereinafter named as to each carrier of all or any
of said property over all or any portion of said
route to destination, and as to each party at any
time interested in all or any of said property, that
every service to be performed hereunder shall be
subject to all the conditions, whether printed or
written, herein contained (see conditions on back
hereof), and which are agreed to by the shipper and
and accepted for himself and his assigns as just

and reasonable.
Not Negotiable.
If the word “Order”, &ec. [Similar to Ex.

P-20.]

Marks: Descrlptlon of articles Weight
Subject to
Correction)
Consignee, F. E. Morse Co. Lime 30000
Place, Jersey City
Destination < County, c-o Erie R. R.
State, N. J.

oute, St. Geo.
(Original Bill of Lading.)
B. O. Car No. 70183
C. W. Brautner, Agent.
(The signature of the Agent here
acknowledges only the receipt
of the property, and the charges
advanced, if any.)

It is mutually agreed that the rate of frelght _
31 e A 5t e A
is to be, in cents per 100 pounds :— :

Sixth class 240
C. W. Brautner, Agent.
(The signature of the Agent here ac-
knowledges only the rategiven.)




BILL OF LADING— CAR 70183

(On Back.)
Uniform Bill of Lading Conditions.

1. No carrier or party in possession of all or
any of the property herein described shall be
liable for any loss thereof or damage thereto by
cause beyond its control; or by floods or by fire ;
or by quarantine ; or by riots, strikes or stoppages
of labor; or by leakage, breakage, chaffing, loss in
weight, changes in weather, heat, frost, wet or de-
cay ; or from any cause, if it be necessary or is
usual to carry such property upon open cars.

2. No carrier is bound to carry said property by
any particular train or vessel, or in time for any
particular market, or otherwise than with as rea-
sonable despatch as its general business will per-
mit. Every carrier shall have the right, in case of
necessity, to forward said property by any railroad
or route between the point of shipment and the
point to which the rate is given.

3. No carrier shall be liable for loss or damage
not occurring on its own road or its portion of the
through route, nor after said property is ready for
delivery to the next carrier or to consignee. The
amount of any loss or damage for which any car-
rier becomes liable shall be computed at the value
of the property at the place and time of shipment
under this bill of lading, unless a lower value has
been agreed upon or is determined by the classifi-
cation upon which the rate is based, in either of
which events such lower value shall be the maxi-
mum price to govern such computation. Claims
for loss or damage must be made in writing to the
agent at point of delivery promptly after arrival
of the property, and if delayed for more than
thirty days after the delivery of the property, or
after due time for the delivery thereof, no carrier
hereunder shall be liable in any event.

)
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4. All property shall be subject to necessary
cooperage and baling at owner’scost. Each carrier

over whose route Cotton is to be carried hereunder
shall have the privilege, at its own cost, of com-

pressing the same for greater convenience in
handling and forwarding, and shall not be held
responsible for deviation or unavoidable delays in
procuring such compression. Grain in bulk con-
signed to a point where there is an elevator may
(unless otherwise expressly noted herein, and then
if it is not promptly unloaded) be there delivered
and placed with other grain of same kind, without
respect to ownership, and if so delivered shall be
subject to a lien for elevator charges in addition to
all other charges hereunder. No carrier shall be
liable for differences in weights or for shrinking of
any grain or seed carried in bulk.

5. Property not removed by the person or party
entitled to receive it within twenty-four hours
after its arrival at destination may be kept in the
car, depot or place of delivery of the carrier at the
sole risk of the owner of said property, or may be,
at the option of the carrier, removed and otherwise
stored at the owner’s risk and cost and there held
subject to lien for all freight and other charges.
The carrier may make a reasonable charge per day
for the detention of any vessel or car and for use
of tracks after the car has been held forty-eight
hours for loading or unloading, and may add such
charge to all other charges hereunder, and hold
said property subject to a lien therefor. Property
destined to or taken from a station at which there
is no regularly appointed agent shall be entirely at
risk of owner when unloaded from cars or until
loaded into cars ; and when received from or deliv-
ered on private or other sidings, shall be at owner’s
risk until the cars are attached to, and after they
are detached from trains.
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6. No carrier hereunder will carry, or be liable
in any way for, any documents, specie, or for any
article of extraordinary value not specifically rated
in the published classifications, unless a special
agreement to do so and a stipulated value of the
articles are endorsed hereon.

7. Every party, whether principal or agent, ship-
ping inflammable, explosive or dangerous goods
without previous full written disclosure to the car-
rier of their nature, shall be liable for all loss or
damage caused thereby, and such goods may be
warehoused at owner’s risk and expense or de-
stroyed without compensation.

8. Any alteration, addition or erasure in this bill
of lading which shall be made without the special
notation hereon of the agent of the carrier issuing
this bill of lading, shall be void.

9. If the word “Order ” is written hereon imme-
diately before or after the name of the party to
whose order the property is consigned, without
any condition or limitation other than the name of
a party to be notified of the arrival of the prop-
erty, the surrender of this bill of lading, properly
endorsed, shall be required before the delivery of
the property at destination. If any other than the
aforesaid form of consignment is used herein, the
said property may, at the option of the carrier, be
delivered without requiring the production or sur-
render of this bill of lading.

10. Owner or consignee shall pay freight at the
rate herein stated, and all other charges accruing
on said property, before delivery and according to
weights as ascertained by any carrier hereunder j
and if upon inspection it is ascertained that the
articles shipped are not those described in this bill
of lading, the freight charges must be paid upon
the articles actually shipped, and at the rates and
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under the rules provided for by published classifi-
cation.

11. If all or any part of said property is carried

by water over any part of said route, such water
carriage shall be performed subject to the condi-
tions, whether printed or written, contained in this
bill of lading, including the condition that no car-
rier or party shall be liable for any loss or dam-
age resulting from the perils of the lakes, sea or
other waters; or from explosion, bursting of
boilers, breakage of shafts, or any latent defect
hull, machinery or appurtenances ; or from colli-
sion, stranding or other accidents of navigation; or
from the prolongation of the voyage. And any
vessel carrying any or all of the property
herein described shall have liberty to call at
intermediate ports; to tow and be towed, and to
assist vessels in distress, and to deviate for the
purpose of saving life or property.

Note—Unless otherwise provided in the classifi-
cation, property will be carried at the tariff rates,
if shipped subject to the conditions of the Uniform
Bill of Lading.

If the shipper elects not to accept the said tariff
rates and conditions, he should sonotify the Agent
of the receiving carrier at the time his property is
offered for shipment; and if he does not give
such notice, it will be understood that he desires
his property carried subject to the Uniform Bill of
of Lading conditions in order to secure the reduced
class rates thereon. Property carried not sub-
ject to the conditions of the Uniform Bill of Lad-
ing will be at the carriers’ liability, limited only
as provided by common law and by laws of the
United States and of the several states, in so far
as they apply. Property thus carried will be
charged twenty per cent, higher (subject to mini-
mum increase of one cent per one hundred pounds)
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than if shipped subject to the conditions of the
Uniform Bill of Lading, and the cost of marine
insurance will be added over any part of the route
that may be by wafer.

EXHIBIT P-16.
(Postal Card Notice of Car 70183, dated June 20
1905.)
(On Face.)
(P. 0. Mark.)
Wanaque.
Jun. 22
§am
1905.
N. J.
(Address.)
Wanaque Lumber Co.
Wanaque, N. J.
(On Back.)
Form 550. Received June 22, 11 a. m.
Erie Railroad Company.
Chicago & FErie Railroad Company.
New York, Susquehanna & Western Railroad Co.
New Jersey & New York Railroad Co.
Special Notice.—[Similar to notice on Ex. P-9.]

From Long Dock, J. City. Wanaque-Midvale
W. B. 4558. Station June 20, 1905.
Wanaque Lbr. Co.

The Erie Railroad Company have the following
Freight, consigned to your address, and now ready
for delivery. Car service in accordance with rules
of the Car Service Association will be applied.

B. & O. 70183, Lime. Copy.
Car is placed on public unloading siding.
Free time expires June 23, 12 m
Amount of Freight and Charges, $48.00.
C. C Ca mpbell, Agent.
Bt eturn Notice to this Office and get Receipted
111,






EXHIBIT P-16 1-2. Facing Page Eighty-eight
(Car Service Record.—Car No. 70183.) (Old Book.)
CAR SERVICE RECORD.

Date
Ordered placed Notice of , :
Initi’l Car No. Contents Arrived by Consignee. Placed  Arrival sent Date of W.B.  From Consignor. ~ Consignee.  Remarks.
Date Hour Date Hour Date Hour to Consignee. Way-Bill. Number.

B&0O. 70183 Lime 611911 P 1 20 6120 4P. 6120 6117 4558 Long Do F. E. Morse Co. W.Lumber Co %‘i{nz% ex%irrelzi
CAR SERVICE RECORD. (New Book.)
Date
Placed Released Total Time Overti scal'a Aqutic?()f Dateof W.B. F Consi Remarks
itial. Car No. Contents. Arrived. ace elease otal Time ertime. Service rival sent ate O . B. rom nsignee. €marks.
nitial. - Car No. Contents DaterlveHour Date  Hour Date Hour Days Hours Days Hours Earned, to Consignee. Way-Bill Number
B. &0. 70183  Lime 6119 3P 6120 2P. 71103P. 19 13 $14.00 June 20. June 17. 4558 Long Do. Wanaque Lbr Co TE?ir(lesfé%%e((i) rtlo

July 10 | 05






LETTER—ERIE TO LUMBER CO &

EXHIBIT P*17.

(Letter from. Agent of Erie R. R. Co. to Lumber

Co., re Car 70183.)
Erie Railroad Company.
Wanaque-Midvale, N. J., Aug. 11th, 1905.
Wanaque Lumber Co.,
Wanaque-Midvale, N. J.
Gentlemen:

I beg again, as per my written notice of June
20th, 1905, to call your attention to the fact, that
the lime from B. & O. car 70183 is ready for deliv-
ery upon payment of charges and that unless the
car containing this property is unloaded without
further delay this property will be placed in store
at your expense.

Yours truly,
C C Campbell,

Agt.

10

20






FREIGHT BILL—CAR 42865 o1

EXHIBIT P 19.

(Transfer Slip of Car No. 42865.)
FREIGHT BILL.
Bill No. 8636. Waverly Transfer station, 7-27-1905
Way-bill No. 32804. Date 7-25.
From Richmond, Va.
M. C. Car No. 42865.
Shipped by McK Mfg Co.
Original point of shipment, McKenny, Va.
Original M. C. Car No. 42865.
Alcott & Company,
To Pennsylvania Railroad Company, Dr.,
For charges on the articles named below :
Wanaque, N. J.
Marks. Articles. Wei't. Rate. Freight Ad- Tol
Char’es. vances.
20
Frie. Lumber. 392904 15 4871 6.53
13.12
2122 e
7-28 68.36

10



20

30

02 EXHIBIT P-20

EXHIBIT P-2o0.

(Exhibit P-4 in Depositions.)
(Bill of Lading of car No. 42865.)
(On Face)

Special attention is called to the Rules and Condi-
tions on the Face and Back of this Bill of Lading.
Seaboard
Air Line Railway

Chas. R. Capps, General Freight Agent,
Portsmouth, Va.
O. B. Bidwell, Jr., Freight Claim
Agent
Portsmouth, Va.

If the shipper elects not to accept the conditions
on the back and face hereof, his failure to sign the
acceptance clause provided at the foot of this bill
of lading will be accepted as notice of such inten-
tion, and the property will be at the carrier’s liabil-
ity, limited only as provided by common law, the
laws of the United States, and the several states
in so far as they may apply ; and will be charged
the higher carrier’s liability rate as provided for
in the classification (with the minimum increase of
one (1) cent per hundred pounds). The cost of
marine insurance will be added over any part of
the route that may be by water.

Received by the Seaboard Air Line Railway, at
McKenny, Va., station, July 21st, 1905, from B. E
Cogbill, shipper as owner, or agent for the owner,
the property described below, in apparent good
order, except as noted (contents and condition of
contents of packages unknown,) marked, consigned
and destined, as indicated below, which said Rail-
way agrees to carry to said destination if on its
road or linej otherwise to deliver to another car-
rier on the route to said destination.

In consideration of the rate charged under the



EXH IBIT P*ls. Facing Page Ninety

(Way-Bill of Car No. 42865,
WAY-BILL.
Date of Way-Bill, July 28, 1905.
Series and number of W. B., T-2121.
Car Initials, M. T. Car number, 42C35.
Erie Railroad Co.
From 15 Bergen Junct., N. J.
To G 97 Wanaque-Midvale, N. J.
1st Transfer made at Wanaque-Midvale.
Date Aug. 11,1905, into car initials ERR. Car No. 69930.
Original point of shipment:
From Richmond.
Date 32804 the 7-25.
Original car.
Initls same.
Roads routed over up to this station.
PRR.
Connecting roads transfer to this Co.
No. 8636. Date 7-27.

Marks, Consignee Articles and Classi- Weight Rate and Rate Freight Advances

and Destination.  fication Conditions, Reference No. in Detail.
o. R,C R, Rel.,
* Gtd,, etc.
Alcott & Co., Lumber 39294 24 9.23
Wanaque-Midvale, P. R R 126 48.71
N. J. Sou. 19.65
5 100  E. S. Chgs.

$1.00 deducted before prorating
P. R R 80% Erie 20% 69.36






BILL OF LADING— CAR 42865 B3

conditions of this bill of lading, it is mutually
agreed as to each carrier, severally but not j ointly,
of all or any of said property, over all or any por-
tion of said route to destination, and as to each
party at any time interested in all or any of said
property, that every service to be performed here-
under shall be subject to all the conditions, whether
printed or written, on the face and back hereof, all
of which are agreed to by the shipper as owner, or
agent for the owner, and accepted for himself and
his assigns as just and reasonable, as evidenced by
the signing of this bill of lading by the shipper as
owner, or agent for the owner.

Not Negotiable.

If the word “Order” is written immediately be-
fore or after the name of the partyto whose order
the property is consigned, the surrender of the Bill
of Lading, properly endorsed, shall be required be-
fore the delivery of the property at destination, as
provided by Section 9 of the Conditions on the

back hereof.
Marks, consignee and destination

Alcott & Company,
Wanaque, N. J.
Description of articles
Car dressed lumber
Erie R. R. Delivery
(Stamp)
Received,
Jul
21

1905
B. E. COGBILL.

10

30



94 EXHIBIT P-20

Car number 42865.
The rate of freight from Grandy, Va.,
to Wanaque, N. J.
Special Class—20c.
W. C. Carter, Jr.,
Agent for the carrier, severally but
not jointly.
Receive, carry and deliver the arti-
10 des described above subject to the
conditions on the face and back here-
of, all of which are agreed to.
J. R Beck,
Shipper as owner,”or agent for the
owner.
B.
N. B.—All claims for loss or damage
to freight, or for overcharge under
this bill of lading, will be promptly
20 investigated and settled for upon ap-
plication to O. B. Bidwell, Jr., Freight
Claim Agent, Portsmouth, Va.
(On Back.)

Please deliver this car to the order of the
Wanaque Lbr. Co., upon payment of freight, and
oblige

Alcot t & Co.
Uniform Bill of Lading Conditions.
(Same as Exhibit P-15.)

30



ORDER FOR DELIVERY— CAR 42865 95

EXHIBIT P-21.

(Exhibit P-3 in Depositions.)
(Order for delivery from Alcott & Co. to Erie R
R. Co. Car 42865.)
Alcott & Co.,,
Wholesale Lumber,
29 Broadway.
New York, August 5th, 1905.
Freight Agent Erie Railroad,
Wanaque, N. J.
Dear Sir :

Please deliver Car No. 42865 to the order of the
Wanaque Lumber Co., of your station, upon pay-
ment of freight charges, and oblige

Yours very truly,
Alcott & Company.
“P.S. We herewith enclose Bill of Lading for the
above car.

10

20



10
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96 EXHIBIT P-22

EXHIBIT P-22.
(Postal Card Notice of Car 42865 dated Aug.
10, 1905.)
(On face.)

(Memo, of defendant.)—On this date made
tender of cash for freight chgs. which were
refused by Agent unless we gave receipt for car,
not being placed on our switch ; refused to do so
until car was unloaded.

(P. 0. mark.)
Wanaque
Aug. 11
A M
1905
N. J.
(Address)
Wanaque Lbr. Co.,
Wanaque, N. J.
(On back.)
Form 550.
Erie Railroad Company.
Chicago & Erie Railroad Company.
New York, Susquehanna & Western Railroad Co.
New Jersey & New York Railroad Co.
Special Notice.—[Similar to notice on Ex. P-9.]
From Br. Jet. Wanaque-Midvale Station, Aug.
10, 1905.
W. B. 2121.
Alcott & Co. nfy. Wanaque Lbr. Co.

The Erie Railroad Company have the following
Freight consigned to your address, and now ready
for delivery. Car service in accordance with rules
of the Car Service Association will be applied.

Car M. C. 42865. Lbr.
Amount of Freight and Charges $78.59.
C C Campbell, Agent.

Return Notice to this Office and get Receipted
Bill.



Car
Initial No.
MC. 42865
Frie 69930

Arrive

Lbr. / 729 3P

Order Placed Placed

EXHIBIT P*22 1-2.
(Car Service Record of Car No. 42865.)
CAR SERVICE RECORD.

by Consignee Released. Total Time Overtime Car Service Earned  Collected
Contents Date Hour Date Hour Date Hour Date Hour Days Hours Days Hours Date Amount
35liam 810 IP 916 5P 33 5 28 5 $20.00 0-16 $29.00

N

EXHIBIT P*23.
(Way Bill of Car No. 1108.)

Date collection
reported to  Date of
Association. Way-Bill.
9-16 July 28.

W.-B.
No.
2121

From  Consignee.

Bergen Jet. Alcott & Co.

Frt Charges Paid.

THE PITTSBURG, SHAWMUT & NORTHERN R R. CO.

Date of W.-B. Aug. 7, 1905.
Number of W. B. J-61.

Car Initial P. S. & N,, Car No 1108.
Weighed at Hallton.

Date Aug. 7, 1905.

Gross

890
From Hallton, Pa.

To Wanaque, N. J.
(Stamp) H. Ville, Aug. 12, 1905, A. M, N. Y.
4 Received at Susquehanna, Aug. 13, 1905.
4 Reed, at Port Jervis, Aug. 15, 1905.
‘ Arrived Aug. 16, 1905, Bergen Jet.

Consignor Marks, Consignee and Lading Weight Rate and

Tare Net
336 45400

Destination Rate reference _
H G &Co.  Alcott and Co. number Freight
Paper Mill Lbr. Yd. Switch  Lbr 45400 2.60 50.02  59.02
Wanaque, N. J.

First Connecting Road
Erie R. R . .

First Junction Point Second Junction Point.
Cr? land.) J Zburg.
Erie ?{Iggorts Auditors settlements between
Aug. 8 1905 Clarion River and Erie Roads.

Croyland, I:a.,

Pacing Page Ninety.-six

Remarks.
Advance Charges
to Weehawken

Transfer 8.11.
4P.



mH



ORDER TO DELIVER— CAR 1108 97

EXHIBIT P-24.

(Exhibit P-5 in Depositions.)
(Order for delivery from Alcott & Co. to Erie R
R. Co., re Car 1108.)
- Alcott & Company,
Wholesale Lumber.
29 Broadway, New York, Aug. oth, 1905.
Freight Agent Erie R R,
Wanaque, N. J.
Dear Sir:
Please deliver Car P., S. & N. No. 1108 billed to
our address to the order of the Wanaque Lumber
Co., upon payment of freight on same, and oblige,

Yours very truly,

Alcott & Company.

10

20
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8 EXHIBIT P-25

EXHIBIT P-25.

(Bill of Lading of Car No. 1108.)
Pittsburg, Shawmut & Northern Railroad Com-
pany.

Uniform Bill of Lading— Original. = Shipper’s

No. 995.
(Copy)

Received subject to the classification in effect on
the date of the receipt by the carrier of the prop-
erty described in this Original Bill of Lading at
Hallton, Pa., Aug. 7, 1905, from H G. & Co. the
property described below, in apparent good order,
except as noted (contents and condition of con-
tents of packages unknown), marked, consigned
and destined as indicated below, which said Com-
pany agrees to carry to its usual place of delivery
at said destination, if on its road ; otherwise to
deliver to another carrier onthe route to said des-
tination. It is mutually agreed, in consideration

. of the rate of freight hereafter named as to each

carrier of all or any of said property over all or
any portion of said route to destination, and as to
each party at any time interested in all or any of
said property, that every service to be performed
hereunder shall be subject to all the conditions,
whether printed or written, herein contained (see
conditions on back hereof), and which are agreed
to by the shipper and accepted for himself and his
assigns as just and reasonable.

If the word “ Order” is written immediately be-
fore or after the name of the party to whose order
the property is consigned, the surrender of this
original bill of lading, properly endorsed, shall be
required before the delivery of the property at
destination, as provided by Section 9 of the condi-
tions on the back hereof.



BILL OF LADING—CAR 1108 P

Consigned to Alcott & Co.
Destination =~ Wanaque, State of N. J.
Paper Mill & Lbr. Yd. Switch.

Route Erie R R Car Initial P. S. & N.
Car No. 1108.
Description of articles and ~ Weight  Class
special marks. of Rate.
Hemlock Lumber 45400 2.60
Copy
H. G. & Co. Shipper F. B. Cook, Agent.
Per S. E. B.
(On Back.)

Uniform Bill of Lading Conditions.
Same as Ex. P-15.



10
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100 EXHIBIT p-26

EXHIBIT P=26.

(Postal Card Notice—Car No. 1108 dated Aug. 19,
1905.)
(Memo, of deft.) Received this notice 10 a. m,
Aug. 22, 1905. (No post-mark.)
(On face.)
Wanaque Lbr. Co.
Wanaque-IvilJ rat+

N.J.
(On back)

Form 550. . .

Erie Railroad Company.
Special Notice.— [Similar to notice onEx. P-9.]
From Hallton Pa. Wanaque-Midvale Station, 1

P. M Aug. 19,1905.

W. B. J-61

Wanaque Lbr. Co.

The Erie Railroad Company have the following
Freight, consigned to your address, and now ready
for delivery. Car service in accordance with rules
of the Car Service Association will be applied.

P. S. &N. 1108.
Lumber consigned to Alcott & Co.
Amount of Freight and Charges prepaid.
C.
Return Notice to this Office and get Re-

ceipted Bill.
Jon Voss .

C. Campbe



POSTAL CARD NOTICE— CAR 1108 101

EXHIBIT P-27.
(Postal Card notice of car No. 1108 dated Aug. 22,
1905.)
(On face.)
(P. 0. Mark)
Greenwood Lake & N. Y. R. P. O. Aug. 24, 1905.
(Address)
Wanaque Lumber Co.
Wanaque-Miyvale. N. J.
(On Back.)
Form 550.
Erie Railroad Company.
Chicago & Erie Railroad Company.
New York, Susquehanna & Western Railroad Co.
New Jersey & New York Railroad Co.
Special Notice.—[Similar to notice on P-9.]
2nd Notice.
Wanaque-Midvale, Station, 1PM.
Aug. 22,1905.
From Hallton, Pa.
W. B. J-61
Wanaque Lbr. Co.

The Erie Railroad Company have the following
Freight consigned to your address, and now ready
for delivery. Car service in accordance with rules
of the Car Service Association will be applied.

P. S. & N. 1108.

Lumber consigned to Alcott & Co.

Amount of Freight and charges prepaid.
C. C. Campbell,
Agent.

Ruturn Notice to this Office and get Receipted Bill.



102 EXHIBIT P-28

EXHIBIT P-28.
(Postal card notice of Car No. 1108, dated Aug.
24, 1905.)
(On face.)
(Memo, of deft.) Tendered freight chgs. Aug. 24.
(P. 0. Mark.)
Wanaque
Aug. 24
P M
10 1905
N. J.
(Address.)
Wanaque-I»lidv*>7N. J.
Wanaque Lumber Co.
Wanaque, N. J.
(On Back.)
Form 550.
Erie Railroad Company.
Chicago & Erie Railroad Company.
20 New York, Susquehanna & Western Railroad Co.
New Jersey & New York Railroad Co.
Special Notice.— [Similar to notice on Ex. P-9.]
Corrected Notice.
Wanaque-Midvale Station, 1 p. m

Aug. 24, 1905.
From Hallton, Pa. 8

W. B. J-61
Wanaque Lbr. Co.
The Erie Railroad Company have the fol-
30 lowing freight consigned to your address, and now
ready for delivery. Car service in accordance with
rules of the Car Service Association will be ap-
plied.
P. S. & N. 1108.
Lumber consigned to Alcott & Co.
Amount of freight and charges $59.02.
C. C. Campbell, Agent,
per Voss.
Return Notice to this Office and get Receipted
bill.



ORDER TO DELIVER-CAR 44988 108

EXHIBIT P*30

(Exhibit P-6 in Depositions)

(Order for delivery from Alcott & Co. to Erie R.

R. Co., re Car 44988.)

Alcott & Company,

Wholesale Lumber.

29 Broadway, New York, Aug. 12th 1905
Freight Agent Erie R R
Wanaque, N. J.

Dear Sir:

Please deliver Car L. S. & M. S. No. 44988 billed
to our address to the order of The Wanaque Lum-
ber Co. of Wanaque, N. J., upon payment of freight
on same, and oblige,

Yours very truly,

Alcott & Company.

10

20



10
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104 EXHIBIT P-31

EXHIBIT P-31.
(Exhibit P-7 in depositions.)
(Bill of Lading of Car No. 44988.)
BILL OF LADING.
Midway Warehouse Co.
C. M & St P. Ry. Aug. 9, 1905.
Received from The Menz Lumber Co. in appar-
ent good order, properly marked and described as
below (contents and value otherwise unknown) to
be forwarded subject to the rules and conditions
printed on the regular shipping bills now used by
the company signing this receipt, said rules and
conditions being accepted and agreed to by the
shipper, addressed to
Consignee— Alcott & Co.
Destination—Wanaque, N. J. at Paper Mill & Lum-
ber Siding.
Via. Mil. & Chicago c-o Erie
L S. & M S. 44988.
Original.
Not negotiable unless delivery is to be made to
consignee or order.
Number and description of articles.
R. Cedar Siding & Shingles
Loaded to full visible capacity.
The Menz Lumber Co.,
Minneapolis, Oct. 24, 1905.
Reed.
Instructions to Agent in Billing.
Protect through tariff rate on original car No. S.
N. 70386.
Collect as advance charges payable to Midway

warehouse. . - .
Advance charges in addition to above amounting

to $230.50.
Also to follow on outbilling.
Payable to C. M. & St. P. Ry.
Signed Received
Aug. 10, 1905.
C. H Crouse, Agt. Ry.



EXHIBIT P-28 1-2.

Car Service Record of Car No, 1108,

CAR SERVICE RECORD.
Date Collection

Arrived Placed Released Total Time Overtime Car Service Earned Collected Reported to
Initial Car No. Contents Date Hour Date Hour Date Hour Days Hours Days Hours Date Amount Association.
PEb N 1108 Fombers 819 15P 5. K24 = 1 B 4 4G ok 722 5 16 5 $17.00 9-16 $17.00 9-1-16

From Chgo. G.

To Wanaque, N. J.

Original point of Shipment :

From

Mpls.

C.M.&B. P.
Connecting Roads transfer to this Co.
Consignor Marks, Consignee and Articles and Classi-

G. N.

Destination fication, Cnditions
QR G RL Rek:
Gtd. ete.
Alcott & Co. Weight

at Paper Mill & Lumber
Yard Siding
R. C. sidg.
do & shingles 37,700

Aan AN
-

EXHIBIT P-29,
(Way-Bill of Car No. 44988).
INTER-LINE WAY-BILL.

Erie Despatch, S. W.

Rate and Rate = Freight Advances
Reference Number in Detail.

230.50
37.70

268.20

20 75.40

Date of W. B. From Consignor Consignee
Way-Bill Number Alcott & Co.

Aug. 7 61 Hallton, Pa. H. G. & Co. Wanaque Lbr. Co.

Date of Way-bill Aug. 17, 1905.
Series and number of W-B 51.
Car Initials L. S. Car number 44988.

Routing of Freight.

First connecting Road * (Stamp)
N. XY B. &W,
First Junction Point. Erie Railroad
Middletown & Pompton Jet. Greenwood Lake Div.
Aug. 20, 05.

Wanaque, N. J.

Facing Page One Hundred and Two

Remarks.
Adance charges to
Weehawken on W. B. 55, 9 | 16 | 05







POSTAL CARD NOTICE— CAR 44988 105

EXHIBIT P*32.

(Postal Card notice of Car No. 44988, dated Aug.
28, 1905.)
(On face.)
(Memo, of deft.)—Made tender of freight charges
but refused by the agent.
Aug. 31, 1045 A. M.
(P. 0. Mark)
Wanaque. 10
Aug. 28
P M
1905.
N. J.
(Address)
Wanaque Lbr. Co.,
Wanaque, N. J.
(On Back.)
Form 550.
Erie Railroad Company. 20
Special Notice.— [Similar to notice on Ex. P-9.]
Wanaque-Midvale Station, Aug. 28, 1905.
From Chicago.
W. B. 51.
Alcott & Co. Deliver to Wanaque Lbr. Co.
The Erie Railroad Company have the following
Freight, consigned to your address, and now ready
for delivery. Car service in accordance with rules
of the Car Service Association will be applied.
Car L. S. & M. S. 44988. . 30
Lumber.
Amount of freight and charges $343.60

. C. Campbell,

Agent.
Return Notice to this Officeand get Receipted

Bill



10

20

106 EXHIBIT P-33

EXHIBIT P*33.

(Letter from Lumber Co. to Erie R R. Co., re car
44988)
Wanaque, N. J. Aug. 29, 1905.
Agent Erie R R. Co,,
Wanaque, N. J.
Dear Sir:

Your postal notice of L. S. & M. S. Car 44988
recd this P. M. As soon as placed on our
switch will receipt for the same and pay charges
thereon.

Yours truly,
Wanaque Lbr.Co,,
Thrift.



Initial Car. No. Contents
LS. 44988 Lumber

ex hibit p-33 U2.
Car Service Record of Car No. 44988,

CAR SERVICE RECORD.
Date Notice of

EXHIBIT P*34.

(Way-bill of Car No. 32537).
WAY-BILL.

Date of Way-bill Sept. 6, 1905.
Series and number of W. B. F-452.
Car Initials Sou. Car number 32537.
Erie Railroad Co.
From 15 Bergen Junct.
To G. 97 Wanaque Midvale, N. J.
Original Point of shipment :
From Norfolk, Va.

Date 92 75094 (Stamp)
‘ Original car Erie Railroad
Initls same Greenwood Lake Div.
Roads Routed Over up to Sep.
this Station. v
P.R R 1905
Connecting Roads transfer to Wanaque, N. J.
this Co.
No. 95 Date o41.
Marks, Consignee and Articles and classification Weight. Rate and Rate Freicht Ad
Destinaiglon Conditions O. R,, C. R,, Rel., Gtd. 8 reference rei8 in\(liertlgfls
Alcott & Co etc. —_— number
co . umber 44000 24 10.36
) P. R R 126 3 54.64
Paper Mill & Lbr. Co. Sou. 85 37.40
Yard Switch, Thro.
-------- 235 .
44000 . 1036 9204
Wanaque M. $1.00 deducted before prorating 1.00
Erie 20% P. R R 80% E

93.04

or

Arrived Placed  Released Total Time Overtime Car Service Earned Collected  Arrival sent to Date of  Way-bill
Date Hour Date Hour Date Hour Days Hours Days Hours Date Amount  Consignee Way-bill. Number From Consign
828 1P 828 2P o916 5P 18 5 13 5 $14.00 016  $14.00. Aug. 28 Aug. 17 51 Chicago G N.

Consignee

Alcott

Co.

fairg'Page One Hundred and Six.

Remarks
Advance charges to
Weehawken on W. B. 54
9-16-05






ORDER TO DELIVER— CAR 32537 107

EXHIBIT P*35.
(Exhibit P-8 in Depositions.)
(Order for delivery from Alcott & Co. to Erie R R
Co.)
Alcott & Company.
Wholesale Lumber.
29 Broadway, New York, Aug. 28th, 1905.
Freight Agent FErie R. R,
Wanaque, N. J.

Dear Sir:

Please deliver Car Southern No. 32537 billed
to our address to the order of The Wanaque
Lumber Co., of Wanaque, N. J., upon payment of
freight on same, and oblige,

Yours very truly,
Alcott & Company.

EXHIBIT P*36.
(Transfer Slip of Car No. 32537.) Ao
FREIGHT BILL.
Bill No. o41.
Waverly Transfer Station, 9-5, 1905.
Way-Bill No. 75004. Date g2
From Norfolk, Va.
Sou. Car No. 32537
Shipped by C. G
Original point of shipment Boynton, Va
Original Sou. Car No. 32537.
Alcott & Co., 30
Paper Mill & Lbr. Co. Yard Switch, Wanaque.
N. J.
To Pennsylvania Railroad Company, Dr.
For charges on the articles named below:—
Marks Art’les Weight Rate Freight Advances Tot’l
charges
Erie Lbr. 44000 2312 5464 3740 9204
for $54.64
Byd. 1136
452 96 E



10
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108 EXHIBIT I-37

EXHIBIT P*37
(Exhibit P-9 in Depositions.)
(Bill of Lading of Car No. 32537.)
Southern Railway Company.
L. Green, Freight Traffic Manager, Washington,
D. C
R L McKellar, Ass’t Freight Traffic Manager,
Louisville, Ky.
G. R Browder, General Freight Agent, Atlanta, Ga.
J. J. Hooper, Freight Claim Agent, Washington,
D. C

The shipper may elect to accept the conditions
printed on the face and or back hereof, and the re-
duced rates applying thereunder, or may, as pro-
vided below, require the carriage of the property at
carrier’s liability.

If the shipper elects not to accept the said re-
duced rates and conditions, he should so notify the
agent of the receiving carrier, in writing, at the
time his property is offered for shipment, and if
he does not give such notice it will be understood
that he desires the property carried subject to the
Standard Bill of Lading conditions in order to se-
cure the reduced rate thereon. Property carried
not subject to the conditions of the Standard Bill
of Lading will be at the carrier’s liability, limited
only as provided by common law and by the laws
of the United States and of the several states, in so
far as they apply. Property thus carried will be
charged twenty (20) per cent, higher (subject to a
minimum increase of one (1) cent per hundred
pounds) than if shipped subject to the conditions of
the Standard Bill of Lading.

Received by the Southern Railway Co.at Boydton,
Va. Station, Aug. 24, 1905 from B. E. Cogbill, the
property described below, &c. [Similar io Ex. P-20.]



BILL OF LADING—CAR 32537 109

Marks and numbers : Articles Weight
Consignee Alcott & Co. 1 Car Roofer (Subject to
) Correction)
Paper Mill & Lbr.
Yard Switch.
Destination Sou. 32537 40000 Ibs.
Place,—Wanaque
County,.
State N. J.

Receive, carry and deliver the articles described
above, subject to the conditions on the face and or
back hereof ; (see above).
B. E. Cogb ill ,
Shipper, as owner or agent for the owner.
H. B. Brigg s, Agent.

(The signature of the Agent here acknowl-
edges only the receipt of the property, and
the charges advanced, if any.)

Not Negotiable.,

If the word “ Order” is written, &c. [Similar to

Ex. P-20.]
(On Back)

(Bill of Lading)

Southern Railway Company.
Uniform Bill of Lading Condition 7.
[Same as Exhibit P-15.]

10
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EXHIBIT P-38.

(Postal Card Notice Car No. 32537 dated Sept.
12, 1905.)

(On Face.)

(Memo of deft.) Sept. 16. Tendered cash for
freight charges for 32537.

Agent refused to deliver.

(P. 0. Mark).
Wanaque
Sep. 12
P M
1905
N. J
(Address)
Wanaque Lbr. Co.,
Wanaque, N. J.
(On Back.)
Form 550.
Erie Railroad Company,
Special notice.—[Similar to notice on Ex. P-9.]
Wanaque Midvale Station, N. J. Sept.
From Bergen Jet. 12, 1905.
W. B. 452.

Wanaque Lbr. Co.

The Erie Railroad Company have the following
Freight, consigned to your address, and now ready
for delivery. Car service in accordance with rules
of the Car Service Association will be applied.

Car Sou. 32537 Lumber.

Amount of Freight and Charges $103.40.
C.C. Campbell, Agent.

Return Notice to this Office and get Receipted
Bill.



EXHIBIT P*3& U2.
(Car Service Record of Car No. 32537.)
CAR SERVICE RECORD.

Facing Page One Hundred and Ten

Car Service re- Date Notice of Remarks
Initial Car No. Contents Arrived Placed  Released Total Time Overtime Car Service Earned Collected funded by Man- Arrival sent to Date of W. B. Advance charges to
Date Hour Date Hour Date Hour Days Hours Days Hours Date Amount ager’s voucher. Consignee = Way-bill Number From Consignee Weehawken on W. B. 56
Southern 32537 Lumber o-11 2P. 9125P. 916 5P. '3 10 1 10 $2.00 016 $2.00 0-16 012 9-6 452 Bergen Jet. Alcott & Co. 0-16-05.






LETTER— ERIE TO LUMBER Q0. I11

EXHIBIT P-39.

(Letter from Erie R. R. Co. to Lumber Co.)

Erie Railroad Co.
Wanaque-Midvale, N. J.,
Oct. 5th, 1905.

“ Wanaque Lumber Company,
Wanaque-Midvale, N. J.
Dear Sirs :
The Erie Railroad company has the following
claims for car service and freight charges your
company :

(1a)
(1b)

(2a)

(2b)

Ba)

“4a)
4b)

Ga)
Gb)

(6a)
6b)

Car service charges on car

100824, ... e $ 75.00
Freight charges oncar 100824... 237.25

Total.. .... oo . $312.25
Car service charges on B. & O.
car70183 ... _ ........ $ 14.00
Freight charges on B. & O. car
70183............ e e - . 4800

o] 21 RN $ 62.00
Car service charges on Michigan
Centiul car42865 .........cccuu....... $ 20.00
Car service chargeson P. S. & M
Car 1108.....cvvvveivieeeeeees veveeeene 17.00
Freight charges on P. & S. N.

Car 1108....ccoveeeeeeeeeneeeeeeeeennne - . 50.02
_ $ 76.02

Car service charges on car L S.

& M S. 44988.......cccovveuveannennn $ 14.00

Freight chargeson L. S. & M. S.

44988...ccoiiiiiiiiiiiieint e 343.60
, $357.60

Car service charges Southern R

R. car 32537....cccccccveeecneennnnnen. $ 200

Freight charges Southern R R

32537 ceueeeeeieieieiennnrrnreereeeeeens $103.40

$105.40

10
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Such of the contents of the above numbered cars
as have not been removed by you have been stored
by the Railroad Company and, if you so desire, the
Railroad Company will return the same to you at
Wanaque-Midvale, on payment of the amount due
the Railroad Company for car service and freight
charges on the several cars without further charge
for storage, handling or transportation to and from
Wanaque-Midvale. Delivery will be made at the
public siding at Wanaque-Midvale, within sixty
hours after receipt of notice from you that you de-
sire the shipments or any of them to be made and
after payment of the amount due.

If you desire to have the contents of any one
or more of the cars and not all, then the Railroad
Company will return to Wanaque-Midvale on the
terms above stated, the contents of any one or
more cars on receipt from you of the amount due
on such car or cars.

This offer will hold good until one week from
date.

Yours truly,
C. C. Campbell,

Agent.



CHECK— CAR 42865

113

DEFENDANT’S EXHIBITS.

N° 99

EXHIBIT D-fl I.

(Front.)

(Check for freight Car No. 42865.)

Paterson N. J., Aug. oth, 1905.

The Paterson National Bank

Pay to the order of Erie Railroad Co__ $78 59-100

Seventy-eight and 59-100

For Lot on M. C. Car No. 42865.

The Wanaque Lumber Co.,

...Dollars

W. Carrington Cabell,

Across face

Paid
814-05
(Back.)

Pay to the order of
Paterson National Bank,
Paterson, New Jersey,
Commercial Trust Company
of New Jersey,
William J. Field,
Treasurer.

Pay G-97
Commercial Trust Company,
Jersey City, on order
Erie Railroad Co.,

D. W. Bigomy, Treasurer,
By C. C. Campbell,
Agent.
Wanaque-Midvale Station.

Treas.
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EXHIBIT 2.

(Receipted Freight Bill Car No. 42865)
FREIGHT BILL.

Wanaque Midvale Station 451.
Date of arrival July the 29, 1905.
Date of W. B. July 28, 05..W. B. No. 2121
Car Initials N. C. Car No. 42865.

Original point of Shipment: Richmond.

10 Consignee Alcott & Co.

Destination : Wanaque Midvale, N. J.
To Erie Railroad Co. Dr.,

For charges on Articles waybilled from Bergen via

Articles and Marks Weight Rate Amount

Lumber - 39294 24 9.23
P. R R Adv. 4871
E. S. Chgs. L
20
Total $/859
$1.00 deducted before proration.
P. R R 80% Erie 20%

Received Payment,
C. C. Campbell, Agent
8.11 the--—---- 190
Draw checks to the order of Erie Railroad Co.










The Baker Printing Co., Law Case Printers, 251 Market St., Newark, N. J.

New Jersey Court of Errors and Appeals

Erie Railroad Company,

Plaintiff in Error, On Error to

VS. Supreme

Court.
Wanaque Lumber Company,

Defendant in Error.

BRIEF OF COLLINS & CORBIN,IN BEHALF OF
PLAINTIFF IN ERROR.

The writ of error in this case is sued out to review a
judgment entered in the Supreme Court in favor of
the defendant in error (defendant below) on the ver-
dict of a jury at the Passaic Ciruit. The suit was
brought to recover the amount of certain demurrage
(or car service) and freight charges, claimed by the
plaintiff in error (plaintiff below) to have accrued on
six freight cars consigned to defendant and delivered
ortendered to it at various times at the station known
as Wanaque-Midvale, on the Greenwood Lak,e Division
of the plaintiff.

The following is a table showing the date of arrival
and the amount claimed on each car:

cription of Car. Date of Arrival. Freight. Car Service.
Erie 100824 April 4, 1905 $237-25 $75.00
B & 0. 70183 June 19, 1905 48.00 47.00
M. C. 42865 July 29, 1905 Paid 20.00
P. S. & N. 1108 Aug. 19, 1905 59.02 17.00
LS. & M. S. 44988 Aug. 28, 1905 343-60 14.00
Southern 32537 Sept ii, 1905 103.40 2.00
Total $79127  $184.00

No n Jersey State Ubraiy

ft
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There are twenty-three counts in the declaration for
the above items. The counts for the car service
charges are three in number for each car, as follows.

(a) Alleges adoption of car service rules by the
plaintiff and carriage of freight thereunder whereby
defendant required to unload cars within forty-eight
hours after arrival; defendant’s failure so to do and
resultant liability at the rate of one dollar per car per
day.

(b) Alleges defendant’s indebtedness to plaintiff
for warehouse and storage room between certain dates.

(c) Alleges defendant’s indebtedness to plaintiff
for use of certain freight cars retained for a certain
time by defendant for its own convenience with cer-
tain merchandise on board thereof.

There are five counts in the usual form for freight
charges due on five cars, the freight on car No. 42865
having been paid. The declaration concludes with the
common counts and attached is a bill of particulars
giving the details of the several claims.

HISTORY OF THE WANAQUE-MIDVALE
STATION AND SIDINGS.

In order to have a clear understanding of the con-
troversy which occasioned this suit, it is essential to
refer to the history of the station and sidings at
Wanaque-Midvale. It appears that a corporation
known as the Wanaque River Papdr Company (which
is to be distinguished from the defendant— Wanaque
Lumber Company) has a large plant, comprising sev-
eral buildings, some distance to the south of the pres-
ent Wanaque-Midvale station. (See southeast corner
of map— Exhibit P 1, facing p. 50 of Exhibits Book).

A siding, which is about 1500 feet in length, leads
in a southeasterly direction from the main tracks
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of the plaintiff, starting at a point about
000 feet south of the present passenger station,
into the Paper Company’d plant. This siding crosses
a public road (marked “highway” on the map) about
350 feet from its starting point. Near the west side
of the highway and on the northerly side of this siding
isa tract of land (marked “lumber shed” on the map)
which was occupied by the defendant under a lease
from the Paper Company dated, July 25th, 1903 (Ex.
P. 5, p. 74 of Exhibit Book). That part of the siding
which is to the west of the highway is constructed on
property of the Paper Company (p. 49, 1. 10 of Testi-
mony) ; that part of the siding which is constructed
on the east side of the highway is on the property of
the Railroad Company (p. 49,11. 20-30; p. 61,1. 30 to
p. 62, 1. 20 of Testimony). The Paper Company has
an agreement whereby the cars are delivered on its
private siding (p. 49, 1 5). This agreement dates
from 1890 when the Paper Company began business
(p. 49, 1 35). The original agreement is lost, but in
substance it provided that the Paper Company should
dothe grading and lay the ties, and the Railroad Com-
pany should furnish the rails, the Railroad Company,
however, refunding to the Paper Company the amount
expended by the latter on the basis of 10% of the
freight earnings. At the time of the suit this had
been returned to the Paper Company (p. 50,11. 1-10) ;
the defendant had nothing to do with this agreement
(p. 50,11.10-15).

Prior to the year 1901, there were two stations in
this vicinity, about 1500 feet or more apart. One was
known as “Wanaque,” the other as “Mlidvale.” In
December of 1901, both the old stations were removed
and a new station was built in the place where the
present Wanaque-Midvale station is located (pp. 69-
<1). The new station was placed about half way be-
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tween the two old stations (p. 71, 1. 20). It will be
observed from the map that the present passenger sta-
tion is located about 1000 feet to the north of the sid-
ing leading into the Paper Company’s plant, and the
present freight house is about 300 feet to the north of
the passenger station.

Before the two stations were combined, a part of the
siding which led into the Paper Mill was used as a
public siding (p. 51, 1 20; p. 71, 1. 25-30), but be-
ginning in the year 1903 and extending down to the
time of this controversy, the public delivery track was
opposite the freight house and passenger station, and
freight was customarily delivered to the public on that
track. See testimony of Clyde Smith, station agent in
1903 and 1904 (p. 108, 1. 1-25); Campbell, station
agent from July 1, 1904 to January 1905, and again
from April 5, 1905 to the present time (p. I11, 1 35;
p- 118,1.10); Carter, president of the Paper Company
(p. 51, 1. 10-35); Ricker, coal agent (p. 104, 11. 20 to
40); Frank Smith, division freight agent (p. 181,
1. 20-30).

In the year 1905 there were three sidings at the
new station, one being used for a passenger siding,
another for a storage switch, and the third for a
general delivery track (p. 72, 1. 10-15). In a few
isolated instances .cars were placed on the old switch,
that is, the one leading into the Paper Mill (p. 106);
such cars, however, when put on the old switch were
usually placed to the east of the highway (p. &4,

1 35; p. 205,1.20).

There is also another private switch known as
Drew’s siding which branches off from the Paper Mill
siding at a point near the easterly side of the highway
and extends in a northerly direction to Drew’s flour

mill (pp. 59, 60).
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Prior to the controversy between the parties to this
suit, it was customary to place cars consigned to the
defendant on one of the sidings opposite the new sta-
tion and keep them there until the defendant ordered
them to be placed on the Paper Mill switch, and on
receipt of such orders the cars would be placed on that
switch (p. 118, 11. 20 to 40).

In the year 1904 certain charges for car service had
accrued against the defendant, and bills for the same
were sent but never paid (p. 119,11. 1-5); defendant’s
manager stated that he would not recognize car ser-
vice (p. 122, 1. 19); as a result of this attitude of the
defendant, coupled with a refusal to pay car service
charges on car 100824 (which is the first car in suit),
the agent of the plaintiff in accordance with instruc-
tions to that effect refused to place any more cars for
the defendant on the Paper Mill siding (p. 118, 1 35;
p 137, 1 10). The last car thus placed was car
100824 which defendant broke open and on which it
tendered the freight but refused to pay demurrage
(pp. 128, 129).

STATEMENT OF FACTS AS TO THE SEVERAL
CARS IN SUIT.

The case of each car must be considered by itself.
We have an account involving several disputed items
and a trial which might properly have been sent to a
referee.

We will take up each car in the order of arrival at
Wanaque-Midvale.

(a) Car 100,824.

On this is due for freight, $237.25, and car service,
$/5.00. The lumber in this car was shipped from
Florida via the Clyde Line, addressed to the Wanaque
Lumber Company, Wanaque, New Jersey. The Clyde
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Line forwarded it by the Erie from Jersey City (Bx.
P.7,p. 76;P. 8,p. 77).

According to the agent’s record of car service it ar-
rived at Wanaque-Midvale, April 4. (Ex. P. 6, p. 76).

Notice, by mail, of the arrival of this car was sent to
the defendant, on April 4th, 1905, with a statement
that car service would be applied in accordance with
the rules of the Car Service Association. (Ex. P. 9, p.
78). These rules had been adopted by the plaintiff
(p. 182, 11. 10-20), and the defendant’s President had
been served with a copy. They provide for a car ser-
vice charge of $1.00 per day, beginning 48 hours after
arrival. (Ex. P. 4, p. 66; Testimony, p. 56).

On April s5th, 1905, Mr. Campbell took charge as
station agent at Wanaque, and found there the car in
question and five or six cars of roads other than the
Erie, all consigned to defendant. These cars, in ac-
cordance with a custom previously followed between
the parties, were placed upon a storage track; the de-
fendant could not unload so many cars at once, and,
therefore, called for the cars to be placed, one at a
time, on a private switch, where they could be un-
loaded as defendant wanted them (p. 152,11. 20 to 40).

The Railroad Company was requested by the de-
fendant tn deliver first the cars of the other roads,
and this was done at the desire of the Railroad Com-
pany, so as to release the cars of other roads as soon
as possible (p. 213, 11. 24 to 40; p. 214, 11. 25 to 40).

They were delivered as defendant wanted them (p-
215, 1L 1-10).

All the cars, except the Erie car now in question,
were called for by the defendant, and were delivered
upon the private siding of the Paper Company, with
the permission of that company.
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It was the custom of the defendant to call for a car
from the storage track when ready to unload it (p.
203,1. 18, top. 204,1.15).

The defendant, however, neglected to call for the
car in question (p. 152,1. 36, to p. 153,1. 4).

On April 27th, therefore, a second notice was
mailed, by a postal card, and also a letter from the
railroad company was written, warning the defendant
that car service charges amounted to $17.00, and urg-
ing a speedy release of the car (Ex. P. 10 & P. 11, p.
79, p. 80). At that time this was the only car of the
defendant in the yard (p. 153,1. 39).

The Manager of defendant says he thinks that he
first called verbally for the placing of this car about
April 20th or April 21st (p. 209, 1. 12). If that is so,
the car service would then be $15.00, and further
charges would be suspended until the car was placed
(Ex. P. 4, p. 72, 1. 35). The agent says that the de-
fendant’s order for the car was not given until May
4th, as his records show, and he placed the car on the
private siding the next day (p. 129,11. 32 to 40; p. 130,
H 1 to 8).

The agent told the manager that car service amount-
ing to $17.00, and the freight must be paid, and left
the car locked on the private siding of the paper com-
pany, and refused to take the locks off until payment
should be made of the car service and freight charges
(p. 128,11.16 to 40). The manager offered to pay the
freight, but refused to pay any car service at all, not
objecting to the amount, but to any payment, saying
tha)lt he did'not “recognize” car service (p. 129,11. 1 to
18).

The car stood there several weeks, and then the
foreman of defendant opened it, without the consent of
plaintiff, and without any payment of freight or car
service, and began removing the lumber (p. 195, 1. 1
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to 13). The foreman says he did this by order of his
manager (p. 203,1. 5). The precise date does not ap-
pear, but the agent says that he found that the car
had been broken open and lumber removed, and that
he sent the car away next day, which was July 6th (p.
131,11. 4to 24). So, it appears, that the car had been
held there on the private switch some two months. It
will be seen that if car service is lawfully collectible
at all, under the rules something was clearly due in
this case.

While defendant’s Manager does not, in terms, ad-
mit that he received notice on April 5th, of the arrival
of the car, the proof shows that it was sent April 4th,
and he does admit that he knew that the car was there,
and does not claim to have called for it before April
20th.

If that is all the delay, the proper charge for car
service at that time would have been $15.00, instead
of $17.00; but the testimony of the Manager as to the
date of this demand is vague, and, if true, would not
justify his refusal to pay anything at all. He offered
to pay the freight, but refused to pay anything for car
service. He knew perfectly the amount of the charge,
and if his objection was merely to the number of days,
he was bound to state it.

The case of this car, therefore, raises distinctly the
question whether the charge of $1.00 per day is lawful
and reasonable, and it is a question of law for the
court. It was error to leave it to the jury (see point
I1.). The rule as to car service applicable in this case
differs from that in the other cases, because here the
Railroad Company acceded to the desire of the de
fendant to follow a previous practice and put the car
on the private siding of the Paper Mill. Car service
rule No. 1 computes car service in general 48 hours
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after arrival (Ex. P. 4, p. 66). Exceptions are stated,
and the one applicable to this case is the second case
stated in Rule 23; namely, the case of cars held pend-
ing the orders of the consignee for placing (Ex. P. 4,
p. 72,1. 35); in such cases the charges run until orders
for placing are given, and are then suspended from
the date of such order until the car is placed, when
the charge at once begins to run again.

For convenience, we append a table of the dates
relating to this car:
April 4th— Arrived at Wanaque-Midvale.
April 4th-—Notice of arrival sent.
April 27th— Second notice sent.

April 27th— Letter sent to defendant stating amount
of car service charges.

May 4th— Ordered placed.

May 5th— Placed on paper mill siding.

July 3rd— Letter sent to defendant that no more cars
would be placed on paper mill siding,
unless charges were paid.

July 6th— Car opened and partly unloaded; removed
by order of plaintiff’s superintendent,

(b) Car 70,183.

This was a car load of lime shipped from West Vir-
ginia, June 6th, 1905, delivered by the B. & O. R. Co.
to the Erie, with bill of lading to the Morse Company,
and with a delivery order of the Morse Company di-
rected to the Erie, to deliver to “Wanaque Lumber
Company, Wanaque, New Jersey, they paying all
freight charges” (Ex. P. 14, p. 81).

The bill of lading required all freight and charges
to be paid before delivery (p. 85, 1 31, of exhibits).
The car arrived at Wanaque, June 19th, and the usual
notice, by mail, of the arrival of the car at Wanaque
was given to defendant June 20th, 1905, with notice
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of car service, and that “free time expires June 23rd”
(Ex. P. 16, p. .87; Testimony, p. 133, 1. 30). The
notice was received by defendant on the morning of
June 22d (Ex. P. 16, p. 87,1. 15; Testimony, p. 210).

The manager of the defendant requested the agent to
place this car on the private siding, and the agent de-
clined to do so except on payment of the previous car
service charges (p. 137, 11 10-30; p. 163, 1L 10-20).
The defendant would not pay the car service (p. 137,
1 20). The car Was placed upon the common public
siding, known as the public delivery track (p. 137,11.
30 to 40). The defendant offered to pay the freight,
but on condition that the car should be placed upon
the private siding (p. 163,11.10 to 17). After car ser-
vice charges had accrued, the defendant offered to pay
freight, and to unload from the common public siding,
but refused to pay car service at that time, and, there-
fore, delivery of the freight was refused (p. 163, 1.
26 to 36; p. 178,1. 37, to p. 179,1. 8).

The plaintiff held the car on the siding until July
1oth, and then in order to release the B. & O. car
transferred the lime to Erie car 68,472 (p. 136,1. 14).
On August 11th, defendant was advised in writing
that the contents of the car were ready for delivery,
and that unless unloaded without further delay the
property would be stored. No attention was paid to
this letter, and finally that car was sent to Weehaw-
ken for storage, on August 18th (p. 137,1. 3).

It will be seen that at first the defendant refused
to pay freight, unless the “car should be put on the pri
vate siding. Plaintiff, for good cause, refused to put
it there, but kept it on the common public siding,
where it was at all times accessible to wagons (p-
118,1. 18). After car service had run, up, the defen
ant was willing to pay the freight and take the lime
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from the public siding, but the company then de-
manded the car service charge, and refused to make
delivery unless it was paid.

The case of this car, therefore, raises two questions:

1st.  Could the plaintiff lawfully refuse to deliver
upon the private siding?

ond. Could the plaintiff require the payment of
car service charges?

As a matter of law we think that these questions
must both be answered in the affirmative, and, there-
fore, the judge erred in his charge and in his refusals
to charge, as requested.

The following is a table of dates:

June 8— Date of delivery order.
“ 19— Car arrived.
20— Notice of arrival sent.
22— Notice received.
Aug. 11— Letter to defendant requesting unloading.

“ 18— Car removed.

(e) car 42,865.

In this case the consignors, Alcott & Co., shipped
lumber from Virginia to their own order as consignees,
at Wanaque, New Jersey, and they gave a written or-
der upon the agent there to deliver to defendant (p.
84,11. 3040 of Testimony; Ex. P. 20, p. 92, and P. 21,
p. 95 of Exhibits). This order was, in terms, to de-
liver “on payment of freight,” and defendant, by the
terms of its transaction with Alcott & Co., was to pay
freight, and deduct it from the bill for lumber; settle-
ment with Alcott & Co. was made by defendant on
this basis (p. 86,11.1 to 40; p. 96,11. 23 to 40).

The car arrived at Wanaque-Midvale, July 29th,
1905, consigned to Alcott & Co. They, as consignees,
were notified, and then sent on an order to deliver the
car to defendant. Their order is dated August s5th,
1905 (Ex. P. 21). The next day was Sunday, and as

«

13
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the order was sent by mail it was probably not re-
ceived by the agent until August 7th (p. 139,1. 31).

By that time six days’ car service was due, but was
not claimed (p. 140,1. 30). Notice, by the usual pos-
tal card, was then given to the defendant (Ex. P. 22,
p. 96), and the Manager of defendant asked! for
delivery upon the private siding, which was refused.

The agent also insisted that the car should be re-
ceipted for before possession was delivered (p. 140,11.
1 to 13; p. 165,11. 20 to 40).

The defendant offered to pay freight on the morning
of August 11th, but would not give a receipt (p. 210,
1. 18 to 27; p. 211, 11 10 to 40; p. 165, 1. 1-4). The
defendant then unloaded the car by force, but was pre-
vented from taking the lumber away (p. 170,1. 35; p.
171,1.10; pp. 198,199). In the afternoon of the same
day, August 11th, the freight was paid (Ex. D. 2, p.
114), but a receipt for the lumber was refused by the
defendant, and the plaintiff thereupon put the lumber
back into another car. The defendant again tried to
take it away, without giving a receipt, but was re-
sisted (p. 171,1. 24, to p. 172,1. 10; p. 173,11. 1 t0 10;
p- 199, 11. 1 to 25; p. 216, 11. 1020).

The first payment tendered for this car was by an
unsigned check (p. 179, 1. 10-15). Payment was
finally tendered on August 11th, and, afterwards, ac-
cepted the same day.

No receipt for the car was ever given or offered by
the defendant (p. 179, 1. 9-25), although defendant
had unloaded the lumber, and, after payment of the
freight, was requested to sign the receipt (p. 216, 1.
10).

Upon the postal card received by the defendant on
August 11th there is a memorandum of the defendant
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that it had refused to give a receipt until the car was
unloaded (Ex. P. 22, p. 96).

The car was finally sent to Weehawken for storage
on September 16. The car service at that time
amounted to $29, and was never paid (p. 142,1. 20).

The refusal of the defendant to give a receipt was
the ground of plaintiff’s refusal to make delivery and
raises the question of plaintiff’s right to withhold de-
livery until and unless a receipt is given.

The following is a table of dates:

July 29th— Car arrived.
Aug. 5th— Date of delivery order.

“  7th— Delivery order received.

“ 10th— Notice of arrival sent.

“ 11th— Notice received.

“ 11th, A. M.— Defendant tendered freight and un-

loaded lumber.

“ 11th, P. M.— Freight paid; receipt for lumber re-

fused by defendant, and lumber re-
loaded on car by defendant.

Sept. 16th— Car removed.
(d) car 1108.

This car came from Hallton, Pa., consigned to
Alcott & Co. (of N. Y. City) “at Paper Mill and Lum-
ber Yard Switch,” Wanaque. (Ex. P. 25, p. 98). That
company gave the railroad an order on August oth, to
deliver the car to the defendant. (Ex. P. 24, p. 97).
The bargain between Alcott & Co. and the defendant
was the same as in the case of car 42865. According
to the car service record, it arrived on August 19th
(Ex. P. 28", p. 10), and notice of arrival was mailed
to the defendant the same day. It was received by
the defendant on August 22nd (Ex. P. 26, p. 10).

A second notice was sent on August 22nd (Ex. P.
27, 1. 101), and a third notice was sent on August
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24th (Ex. P. 28, p. 102). The last notice was sent
by reason of a clerical mistake in the second notice in
stating that the freight had been prepaid (p. 143).
The car was placed on the public delivery track (p.
143, 1. 40). The defendant requested the agent to
place it on the Paper Mill siding, and the request was
refused (p. 144,1. 1-10). It was an open car, and on
the public delivery siding, accessible to inspection and
to wagons. Defendant offered to pay freight on
August 24, but refused to receipt for the goods (p.
166; p. 199, 1. 30 to p. 200, 1. 5; p. 207, 1. 1 to 5 of
Testimony; Ex. P. 28, p. 102, 1 5 of Exhibits). The
car was kept at the station until September 16th,
when the defendant, still refusing to accept it, it was
sent to Weehawken. The car service charges reckoned
from August 24th to September 16th amount to
$17.00. This was neyer paid (p. 145).

This car laises four questions:

First. Was the plaintiff bound to deliver on the
private siding of the Paper Mill bv reason of the fact
that the bill of laiding expressly designated it as a
place of delivery?

Second. Could plaintiff require a receipt before
turning over the car to the defendant to be unloaded?
Third. Could the plaintiff decline to make delivery
because of defendant’s refusal to pay car service
charges?
Fourth. Was the defendant liable to pay the
freight if proper delivery had been made?
The following is a table of dates:
Aug. 9— Date of delivery order.
“ 19— Car arrived.
19— Notice of arrival sent.
22— Notice received.
22— Second notice sent.

13

143

43
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Aug. 24— Third notice sent.
“ 24— Defendant tendered freight; refused to give
receipt.
Sept. 16— Car removed.

(e) car 44988.

This car came from the Menz Lumber Co., of
Minneapolis, consigned to Alcott & Co., “Wanaque,
N. J., at Paper Mill and Lumber Siding” (Ex. P. 31,
p. 104). That company directed the Erie railroad to
deliver it to defendant (Ex. P. 30, p. 103). The trans-
action between Alcott & Co., and defendant, was the
same as in the case of car 42865. According to the
car service record it arrived August 28 (Ex. P. 33y2,
p. 106). Notice of arrival was sent the same day
(Ex. P. 32, p. 105). Defendant acknowledged receipt
of the notice the next day, August 29th, saying “as
soon as placed on our switch will receipt for the same
and pay charges thereon” (Ex. P. 33, p. 106). The
car was kept on the public delivery track from the
time of its arrival, August 28th, until September 16th,
when it was taken to Weehawken (pp. 146 & 147).
The defendant afterwards offered to pay the freight,
but refused to pay any car service charges (p. 147).
The date of this offer is shown to be August 31, by the
defendant’s memorandum on the postal notice (Ex.
P. 32, p. 105). At that time, at least one dollar was
due for car service. The question as to the signing of
a receipt arose as to this car also. Defendant’s Man-
ager offered to pay plaintiff the freight, but refused
to sign the receipt until he got the car (p. 210, 11. 30
10 40).

This car raises the same questions as car 1108.

The following is a table of dates:
Aug. 12— Date of delivery order.

“ 28— Car arrived.

“ 28— Notice of arrival sent.
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Aug. 29— Notice received.
“ 31— Defendant tendered freight; refused to sign
receipt.

Sept. 16— Car removed.
(f) car32537.

This car was consigned from Boydton, Va., to Alcott
& Co., of N. Y. City (Ex. P. 37, p. 108), and by that
company transferred to the defendant (Ex. P. 35, p.
107), under the same bargain as that set forth above
is the case of car 42865. The bill of lading names
“Paper Mill and Lumber Yard Switch, Wanaque, N.
J.” It arrived September 11th (Ex. P. 38%> P- HO).
Notice of arrivai was sent on September 12th, and,
according to the postmark, was received at Wanaque
the same day (Ex. P. 38, p. 110). The car was placed
on the public delivery track, and the usual demand to
put it on the Paper Mill siding was made and refused
(p. 148, 11. 30 to 40). The defendant’s foreman re-
ceived orders to unload it and started to do so. He
removed one load and was prevented from continuing
by some of the railroad men (p. 200). During the
controversy the defendant’s Manager came and offered
to pay the freight to one of the Erie men, but the offer
was refused unless a receipt was signed (p. 201, 1.
145; p. 207,11. 20-40).

The defendant’s Manager says that a blank receipt
was ordered made and he refused to sign it. His ex-
cuse for so doing was that the agent did not show him
the car (p. 212, 11. 10-20). He admits, however, that
he knew the car was there (p 215,1. 25).

The defendant’s memorandum on the postal notice
shows that the offer to pay freight was not made until
September 16th, at which time at least $2.00 was due
for car service (Ex. P. 38, p. 110 of Ex. P. 5).
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This case raises precisely the same questions as that
of car 1108 and 44988, except that defendant did not
deny its liability to pay the freight if proper delivery
had been made. ,

The following is a table of dates:

Aug. 28— Date of delivery order.

Sept. 11— Car arrived.

12— Notice of arrival sent.

12— Notice received (per postmark).

“ 16— Defendant tendered freight; refused to sign
receipt.

“ 16— Car removed.

OUTLINE OF ARGUMENT.

I.

A railroad company has the legal right to make
rules establishing charges for delay in unloading cars
after the expiration of a reasonable time after ar-
rival, and has a lien for the amount of such charges.

II.

The rate of one dollar per car per day is reasonable,
as a matter of law, and it was error for the trial judge
to submit to the jury the question of the reasonable-
ness of such charge.

(a) The rate was part of the regulation adopted
by the plaintiff for the management of its business.

(b) The rate of one dollar per day has been ap-
proved as reasonable by judicial authority in other
states.

(c) The right to charge car service was fixed by
contract between the parties.
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(1) Contract in the bills of lading.
(2) A contract to pay charge was implied
from usage.

(8) A contract to pay the charge was im-

plied by the reason of the fact that the Consignee
had actual notice of the rules.

(4) A contract to pay the charge was im-

plied as to some of the cars, by reason of the
notice on the tariff sheets.

(d) The Interstate Commerce Act make® the rate
of demurrage as fixed by the filed tariff, conclusive,
and it cannot be questioned in the state courts.

(e) The rate is reasonable because it corresponds
to the custom throughout the United States.

(f) The rate is reasonable, because it is less than
the average daily earnings of a freight car.

III.

The trial judge erred in the charge with regard to
the right of the railroad company to exact a receipt
before delivery of the car.

Iv.

The trial judge erred in leaving to the jury the
question whether the railroad company was bound
to deliver cars upon the private siding.

(a) The private siding was not the usual place of
delivery.

(b) The agents of the connecting carrier had no
authority to issue bill® of lading for delivery on the
private siding.

(¢) The burden of proof was on the defendant to
show that the agents of the connecting carrier had
authority to issue bills of lading calling for delivery
at some other than the usual place.
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(d) The bills of lading which called for delivery
on the private siding, even if authorized, were sub-
ject to the railroad’s regulations for delivery.

(e) If the defendant ever had a legal right, by
custom or otherwise, to demand delivery on the pri-
vate siding of the paper mill, the plaintiff was justi-
fied in refusing to continue such delivery, because of
defendant’s refusal to pay demurrage.

V.

It was error for the trial judge to leave to the jury
the question of the liability of the defendant for the
freight charges on cars 1108 and 44988.

VI.

It was error for the trial judge to overrule the offer
of the tariff sheets and billing instructions.

VII.
It was error for the trial judge to leave to the jury

the question of defendant’s liability for freight and
car service charges due on car 100824.

VIII.

Verdict should have been directed for the plaintiff
for the full amount claimed.

I.

A RAILROAD COMPANY HAS THE LEGAL RIGHT TO
MAKE RULES ESTABLISHING CHARGES FOR DELAY IN UN-
LOADING CARS AFTER THE EXPIRATION OF A REASONABLE
TIME AFTER ARRIVAL, AND HAS A LIEN FOR THE AMOUNT
OF SUCH CHARGES.

The above proposition hase been settled both by
statute and decisions. For the decisions we refer to
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the cases cited under Point II (b). The statute is

found in P. L. 1903, p. 670, section 47. It provides
as follows:

“When any freight has been carried on the
“railroad and delivered by the company at any
“point specified by the consignor other:ithan a
“station of the Company, the Company shall not,
“after such delivery, be responsible for the safety
“and security thereof; where the,consignee of
“property transported by railroad to any point
“in this state cannot be found, or refuses to re-
ceive and pay charges and remove such prop-
erty, the Company may make and collect a rea-
sonable charge per day for the detention of any
“railroad car containing such property or for
“the use of the railroad track occupied by such
“car or for both such detention and use, after
“such car has been held twenty-four hours for
“unloading at the place of destination; provided,
“notice is given to the consignee or owner or to
“the shipper in cases where the consignee or
“owner cannot be found on whom to serve such
“notice, and to add such charge to the charge
“for the transportation of such property; and
“such company shall have a lien upon such prop
“erty, or so much thereof as has not been taken,
“for the charges for such detention and use.”

I't will be observed that under this statute there are
certain conditions precedent to the right of the rail-
road company to charge demurrage, as follows:

(1) The consignee must refuse to receive and pay
the charges and remove the property.

(2) Notice must be given to the consignee or
owner.

(3) The time begins to run 24 hours after the car
has been held for unloading at the place of destination.

(4) The charge for the detention of the car or for
use of the track, or both, must be “reasonable.”
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There is no doubt about the fact that the first condi-
tion was fulfilled in this case as to all of the cars. As
to the second condition the statute is not very precise
as to what notice must be given, but it evidently means
notice of the arrival of the car. Such notice was given
as to all of the cars in question in this suit, and as to
some of them several notices were given. The notice
in each case specified that the failure to receive and
remove the property within 24 hours after the notice
would be regarded as showing an intention to allow
the railroad to store the said property at the owner’s
expense, “subject to the company’s lien for transpor-
tation and removal charges, and subject to the charges
for storage and repairs.” The notice further specified
that car service in accordance with the rules of the
Car Service Association would be applied (Ex. P. o,
p. 78). The rules of the Car Service Association pro-
vided that a charge would be made on all cars not un-
loaded within 48 hours after arrival, not including
Sundays or legal holidays (p. 66, 11. 20 to 30 of Ex-
hibits). The statute provides that a charge may be
made after the car has been held for 24 hours. The
rules extend the time to 48 hours, so that there can be
no question that the rules are reasonable, as a matter
of law, so far as relates to the time allowed for re-
moval, and the trial judge properly charged that forty-
eight hours was a reasonable time (p. 234,1. 20). The
third condition was, therefore, fulfilled. For discus-
sion of the fourth condition, we refer to Point II.

For the purpose of enforcing charges for demurrage,
Car Service Associations have been established by
practically all the railroads. There are thirty-nine in
the United States (p. 23, 1 40). The New York and
New Jersey Car Service Association was established
in 1891, and takes in the railroads in the vicinity of
New York, including among others the Erie R. R. Co.
and its Greenwood Lake Branch.
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The reasons for establishing Car Service Assoeia-
tions and for the enforcement of charges incurred be-
cause of unreasonable delay by consignees, are suc-
cinctly set forth in the recent third edition of Hutch-
inson on Curriers (Matthews & Dickinson), from
which we quote:

“On account of the great growth of commerce
“during recent years and the consequent increase
“in bulk of through freight requiring the cars of
“one company to be transported over the lines of
“other companies, it became a matter of some dif-
“flculty for railroad companies to keep a proper
“record of the whereabouts of their cars. To cor-
“rect this evil and to secure a prompt return of
“cars after the arrival of the goods at their desti-
nation, it has become common for railroad com-
panies operating within a certain territory to
“form what are known as Car Service Associa-
tions. The object of these associations is to keep a
“record of the whereabouts of the cars of the
“various railroad companies of which the associa-
tion is composed, and to promulgate and enforce
“rules and regulations to prevent cars standing
“idle at one place when needed to meet the traffic
“demands of another. Such associations are
“recognized as being lawful, and their rules and
“regulations, when reasonable, will be upheld.

“To effect the purposes for which car service
“associations are organized, their rules uniformly
“provide that cars shall be unloaded within a cer-
tain time, and that, after the expiration of such
“time, a stated charge, spoken of as demurrage,
“will be collected; and when a rule thus promul-
gated by the association is reasonable, shipments
“made over the roads adopting it will be subject
“to its provisions, and for any detention of cars
“beyond the time provided for unloading, the
“stated charge may be collected.”

(Yol 2, p. 953, sec. 861.)

See further: 4 Elliott on Railroads, sections 156i,
1568; 9 A. & E. Ency., p. 261 (2nd ed.).
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A leading case in which the same question is dis-
cussed is Miller vs. Georgia R. R. Go., 88 Ga., 563, 15
S. i2. 316; 18 L. R. A., 323, where the court says:

“It is the undoubted right of a common carrier
“to adopt and enforce, as between itself and its
“customers, any reasonable regulations for the
“conduct of its business, the purpose and effect
“of which are the protection of the carrier and
“the benefit of the public. The rule in question,
“we think, falls clearly within the scope of this
“power. It seeks to prevent the diversion and
“detention of cars from the legitimate work of
“transportation, as well as to secure compensa-
tion for service not otherwise paid for, by pre-
scribing, in cases where by contract or custom
“the carrier is under no' duty to unload the cars,
“but they are to be unloaded by the customer, a
“rate per diem in the nature of a charge for
“storage, to begin at a certain time after the cars
“have been delivered to the customer or placed at
“his disposal for unloading. Such regulation
“cannot be regarded as unreasonable so long as a
“reasonable time is allowed for unloading, and
“so long as the charge for the use of the cars
“beyond that time is not excessive. The law com-
“pels the carrier to receive the goods of the public,
“and to transport and deliver them within a rea-
sonable time. Code 1882, sec. 2073; 2 Am. &
“Eng. Encyclop. Law, title, Ccarriers, p. 787. To
“do this, it is necessary that the means of trans-
portation shall be under the carrier’s control,
“and that, after the duty of carriage has been
“performed, its vehicles shall not be converted
“into storehouses, at the will of consignees, to
“remain such indefinitely, and without compen-
sation. If no check could be placed upon such
“detention, it is plain that the business of trans-
portation would be at the mercy of private in-
terest or caprice, and that carriers thus ham-
pered in their facilities, and unable to foresee
“the time or extent to which their vehicles would
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“be diverted from the work of carriage, could
“not provide properly for the demands of traffic,
“or perform with dispatch their legitimate func-
tion. It would place upon the carrier the bur-
“den and expense of supplying numerous
“vehicles not needed for the hauling of freights,
“thus requiring it to provide extra facilities, as
“well as to render extra service, without compen-
sation beyond that received for transportation.
“It would result in the accumulation of cars on
“the carrier’s tracks, and the obstruction in a
“greater or less degree of the movement and un-
loading of trains. Not only would loss ensue to
“the carrier, but consignees and shippers in
“general and the people at large must suffer
“seriously from this hindrance to the due and
“regular course of transportation. In this mat-
ter the public have rights paramount to those
“of any individual or class of individuals, and
“the business of the common carrier must be
“so conducted as to subserve the general
“interest and convenience. Especially is
“this true as to railroad companies, in view of
“the important franchises granted them by the
“public, and the use and control thus acquired of
“highways upon which the commerce of the coun-
try is so largely dependent.”

Numerous other cases which establish the right of
a railroad to collect demurrage are cited under Point

IT (b).

As to the right to a lien, the decisions are not in
accord. The case of C. & N. W. R. Co. vs. Jenkins,
(103 111., 588), denies the existence of such right, and
this same was followed in the cases of G. G. C. & St.
L. R. Go. vs. Lamm, (73 111. App., 592) and G. 0. G. &
St. L. R. Co. vs. Holden, (73 111. App., 582).
these decisions were discredited, if not overruled in
the later case of Schumacher vs. C. & N. W. R. Go,,
207 111. 199; 69 N. E., 825. (followed in Chicago, etc.
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R Go. vs. Dorsey Fuel Co., 112 111. App. 385 and
G GG &St L. R Co. vs. Propst Lumber Co., 114 111
App., 660) .

There are two other early cases holding that no lien
exists. See Burlington & M. R. R. Co. vs. Chicago
Lumber Co., (15 Neb., 390) and Cromelin vs. N. Y.
&E. R Co., (4 Keyes 90).

The Fenkins case was likewise relied upon in Wall-
aevs. B. & O. R. R, 65 Atl. 665 (Pa;), and in
Moolette Lumber Go. vs. People’s Coal Co., 213 PaA.
379; 62 Atl., 1060; 3 L. R. A. (N. S.) 327. In the re-
port of the last mentioned case in 3 L. R. A., the
editor points out that the decision is contrary to the
weight of authority, and cites as holding otherwise
the following cases :

Miller vs. Mansfield, 112 Mass., 260.

Darlington vs. Missouri Pacific R. Co., 99 Mo. App.,
1,72 S. W., 122,

New Orleans, etc. R. Co. vs. George, 82 Miss., 710;
% So., 193.

Yazoo & M. Valley R. Co. vs. Searles, 85 Miss., 520;
@L R. A., 715; 37 So., 939.

. R. Co. vs. Lockwood Mfg. Co., 142 Ala., 322; 68
LR A., 227; 37 So., 667.

However, the question of whether a lien for de-
murrage exists, independent of the statute, need- not
Ie further considered, so far as the case in hand is
concerned, for the.reason that the New Jersey statute
abowe cited expressly provides that the railroad has a
ben upon the property, or so much thereof as has not
ben taken for its charges for detention of cars and
aeof tracks.
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IL
The haie of one dollar per car per day is reason-
able, AS A MATTER OF LAW, AND IT WAS ERROR FOB

THE TRIAL JUDGE TO SUBMIT TO THE JURY THE QUESTION
OF THE REASONABLENESS OF SUCH CHARGE.

The rule in question reads as follows :

“1. A charge of one dollar ($1) per car per
«day or fraction thereof, shall he made for delay
“of cars and use of track, on all cars not unloaded
“within forty-eight hours after arrival, not in-
cluding Sundays or legal holidays, except as
“hereinafter provided.”

(p. 66 of Exhibits).

The trial judge left it to the jury to determine, as a
matter of fact, whether the charge of one dollar ($1)
per car, per day, was reasonable (p. 234, 1. 15 to p.
235, 1. 20). Exception was duly taken thereto (pp.
252, 253), and error assigned thereon. We submit
that whether or not the other questions at issue were
properly questions of fact for the consideration of the
jury, the trial judge was clearly wrong in leaving to
them to determine the question of the reasonableness
of the charge.

As we have shown under Point I, three of the four
conditions precedent to the right to charge demurrage
which are named in section 47 of the General Railroad
Act were undoubtedly complied with in this case as to
all of the cars. The only question left for considera-
tion, therefore, is whether the rate which was charged
is reasonable. We submit that this is a question of
law, and not of fact. The only evidence on the sub-
ject shows that the amount is very moderate (p. 23,
1 20). The trial judge was requested to charge tne
jury that the rule providing for a charge of $1 per day
was reasonable (p. 236, 1. 20). He refused the re-
quest, and instead said :



“Forty-eight hours is a reasonable time; the
“question in dispute, in case you find there is car
“service due, is as to the reasonableness of this
“charge of one dollar ($1) a day. Is that or is it
“not a reasonable charge?”

(P. 234, 11. 20-25).

We claim that it was error to refuse this request
and to charge as above. The question may be con-
sidered from several points of view.

(a) The rate uas part of the regulations adopted
by the plaintiff for the management of its business.

The regulations of the N. Y. & N. J. Car Service
Association (Ex. P. 4, p. 66) were adopted by the
plaintiff, and during the year nineteen hundred and
five were rules of the freight department (p. 182, 1.
10-20; p, 183, 1 1.

Even without reference to judicial authority, it is
a matter of common sense that the reasonableness of
a regulation of this kind must be passed on by the
court, as a question of law, instead of submitting it
to the vagaries of juries. To permit the jury to pass
on such question leads to a reductio ad absurdum« 1f
the rate of $1 is in the opinion of the jury not reason-
able, what wouldibe? Suppose there was a bargain-
counter rate of 98c, would that be reasonable in the
minds of the jury? Suppose the rate had been fixed
as low as 10c. Under the ruling of the trial judge
it would still be for the jury to say whether or not
the charge was reasonable. The trial judge in his
charge stated that there ought to be a verdict for
“something” for car service, for the reason that the
deprivation of the company of the use of a car must
be some loss, and then he continues, “it must be some
loss; but what the loss I don’t know, that is a point
in the dispute between these parties.” (P. 235, 11,
10-20.) We respectfully submit that he misconceived
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the theory upon which car service is established as a
regulation of thé Railroad company. It is not intend-
ed to compensate the railroad for the deprivation
of the use of its cars. If $1 per day, were a fair com-
pensation to the railroad for the use' of cars, then it
mlight as well stop its business as a common carrier
and.become' a warehouseman and use the cars ex-
clusively for storage purposes. The purpose, of the
charge, and the only purpose, is to facilitate the
movement of cars so that both the railroad and the
public may derive the utmost benefit from their use.
The matter is quite as important to the public as to
the railroad. It is no object to the railroad to collect
car service; in fact the less it collects the better it is
satisfied. The rate is so fixed that it shall not be too
small to be insignificant in the eyes of the freight-
using public, and yet not so large as to be an unfair
burden.

As explained by Mr. Curtis, Assistant Manager of
the Association:

“The object of the charge is to primarily pro-
uvent an unreasonable detention of the car, and
“in the case of an unreasonable detention to im-
pose a charge, a nominal charge that won’t be
“too severe upon the shipping public, but will act
.“as a restraint from a further detention after
“forty-eight hours” (p. 26, 11. 15" 20).

The question of whether the reasonableness of a
corporate regulation is for the jury or for the court
has been under consideration in several cases in this
state and it was formerly held to be a jury question.
In State vs. Overton24 N. J. L., 435, the defend-
ant (Overton) was convicted of assault and battery
in ejecting a passenger, one Canfield, from a rail-
road train. The cause of the ejectment was the re-
fusal of Canfield to tender to the defendant, who was
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a conductor on the train, any proper ticket or fare.
The conviction was set aside. In the course of its
opinion the Supreme Court said that certain regula-
tions would undoubtedly be reasonable; that certain
others might not he, and then continues:

“The distinction between such regulations as
“are necessary and conducive to the comfort and
“convenience of travelers, or to protect the rights
“of the company, must fromiits very nature be
“a question of fact rather than of law. The
“reasonableness and unreasonableness is proper-
ty for the consideration not of the court but of

“the jury” (p. 441).

In Morris & Essex R. Co., vs. Ayres, 29 N. J. L.,
393, the Supreme Court, following the Olverton case,
held that the question of the reasonableness of a regu-
lation of a railroad company was for the jury. The
regulation in that case required that the consignee
give a receipt for all of the goods before any part was
removed.

In Compton vs. Van Volhenburgh, 34 N. J. L., 134,
the plaintiff was put off a ferryboat in violation of a
regulation which prohibits passengers from passing
on a boat through a gateway appropriated for the use
of teams and vehicles.

The Supreme Court, under the authority of the two
above cases held that the question of the reasonable-
ness of the regulation was for the jury. But in the
course of the opinion, Beasley, G. J., says:

“There is no doubt that the rule thus
“intimated is in opposition to recent Amer-
ican authorities. * * * The submission
“of such a question to a jury, appears
“on many grounds objectionable and in op-
position to legal analogies. * * * * The
“question is one of so much importance that it
“will doubtless, before long, be presented for the
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“consideration of the Court of Errors, when it
“will be definitely adjudicated.” (p. 135).

In Ripley vs. N. J. R. R. & Trams. Co., 31 N. J. L,
388, a rule of the company required a commutation
ticket to be shown whenever required. Plaintiff lost
his ticket and was refused transportation, unless he
would produce evidence of the loss and pay half the
rate for the unexpired term, according to a resolution
of the board of directors. He refused to do. this and,
therefore had to pay the regular fare. A demurrer to
the declaration was sustained, and Elmer, J., in the
course of his opinion said that the case comes within
the principle that the ticket furnished is evidence
of the contract “and that a rule requiring them to
be shown must be complied with” (p. 393). This
comes pretty near deciding that the particular regu-
lation in question was reasonable as a matter of law,
although Vredenburgh, J., in his opinion says that
the question involved was not one of the reasonable-
ness of the rule but one of contract (p. 390).

In Penn R. R. vs. Parry, 55 N. J. L., 551, the regu-
lation in question required passengers to change cars
at a certain station. The plaintiff got off the train
before it reached this station, and the question was,
whether the contract between the parties permitted
the plaintiff to leave the train on which he had start-
ed before it reached its destination, and proceeding
in advance of it, continue his journey in a train with
which it did not connect, and which was made avail-
able to him only by an additional delay. The Court
<f Errors & Appeals by McGill, C., says:

“The ticket is a mere token that the fare has
“been paid, and that the passenger has the right
“to be carried to the destination it indicates, ac-
cording to the reasonable regulations of the rail-
“road company. Such regulations, at least, so
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“far as they are known to the pessenger, enter
“into, the contract of the passenger, and it is
“the duty of the passenger to conform to them”
(p. 554)-

He concludes that the conductor was justified in
demanding a new fare, and upon the refusal of plain-
tiff to pay it, to remove him from; the train, and that
plaintiff should have been non-suited.

In Rogers vs. Atlantic City R. R., 57 N. J. L., 703,
this court sustained a non-suit on the ground that a
regulation with regard to the surrender of monthly
commutation tickets was reasonable; it was assumed
that there was no question for the jury.

The latest case on the subject in this court, is Dan-
iel vs. North Jersey St. R. Co., 64 N. J. L., 603. The
plaintiff attempted to carry a small goat with him on-
to a trolley car. The regulations of the company
prohibited the carrying of animals in cars. Judg-
ment for plaintiff was reversed, by reason of an error
in the charge. In the course of the opinion, Garrison,
J., says:

“No general rule upon the question of the rela-
tive functions of court and jury with respect to
“the reasonableness of corporate regulations can
“be laid down at this time. A majority of the
“court, however, are of the opinion that the de-
fendant company might lawfully adopt some
“regulation with respect to the carrying of ani-
“mafs on its cars, and that the reasonableness of
“such a rule would be a question for the trial
“court and not for the jury. * * * It was
“error to leave to the jury the reasonableness
“of this regulation. It should have been decided
“by the court. To this extent the cases of State
“vs. Querton, 4 Zab., 435; Morris amd Essex RaAl-
wroad Co., vs. Ayres, 5 Dutcher, 393; Compton
“vs. Vlan Volhenburgh, 5 Yroom, 134, are disap-
proved.”
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The question of the rate car service is vastly more
important than the question of whether or not a pas-
senger has a right to carry a live goat with himi into
a trolley car. It is of the utmost importance that
there shall be no conflicting adjudications with re*
spect to the reasonableness of the charge. A jury in
one county might find a charge of one dollar to be
reasonable; a jury in another county might say that
a charge of two dollars was reasonable, and the next
day another jury, in another county, might figure
that fifty cents was unreasonable. Such a chaotic
condition would be disastrous, both to the shipping
public and to the railroad companies, as neither
would have any assurance as to what its rights were
in any particular case.

In the cases of I. G R. R. Go. vs. Whittemore, 43
111, 420; R. R. Go. vs. Rhoads, 25 Fla., 40 and Little
Rock etc. R. Qo. vs. Barry, 84 Fed., 944; 43 L. R A,
349, the doctrine was announced unequivocally that
the reasonableness of the railroad’s rules is a question
of law.

A number of cases are cited by the editor in the re-
port of this last case in 43 L. R. A., at p. 362, and he
concludes that the reasonableness of a rule is a mixed
question of law and fact, except in plain aases.

One of the latest text books, after an examination
of the different theories, concludes that the weight of
judicial opinion and reason makes the question one
oflaw. 3 Thomp. On Negligence, section 3108, p. 54.
The author cites with approval the following quota-
tion from the case of Vedder vs. Fellows, 20 N. Y., 126,
131.

“There are strong reasons why the reasonable-
ness of railroad regulations should, in the ab-

sence of any positive proof as to their effect, be
“submitted to the court as a question of law*
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“rather than to the jury as one of fact. Ordin-
arily jurors are not aware, nor can they readily
“be made aware, of all the reasons calling for the
“rule. They are apt to listen readily to any
“allegations of injuries on railways. What one
“jury might deem an inconvenient rule, another
“might approve as judicious and proper. There
“would be no uniformity.”

The gist of the argument is in the last sentence of
the above quotation, namely, that if the jurors were
allowed to pass on the question of the reasonableness
of the regulations of a railroad, there would be no
uniformity.

If this court should conclude that the question in
this case should be submitted to the jury as one of
fact, the result would be most unfortunate, as it
would be impossible to foresee what jurors, in other
cases that might arise, would find. It would be better
for the railroad to have the rule found unreasonable,
as a matter of law, rather than submit it to the jury
as a question of f”ct; as then, it would at least know
what was regarded as unreasonable. We submit, how-
ever, that if ever there was a plain case where the rule
was reasonable, as a matter of law, it is the case in
hand. A rule is literally identical with the one in
question has been approved as reasonable in every
court in which the question has come up. We refer
to the decisions on this point under the next sub-
division.

(b) The rate of one dollar per day has been ap-
proved reasonable by judicial authority in other states.

In Millervs. GeorgiasR. R. Co., 88 Ga., 563,15 S. E.
316; 18 L. R. A., p. 323, the railroad brought suit to
recover car service charges, and the jury found a ver-
dict in its favor. The trial judge charged that the
regulation of the company providing for a charge of
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one dollar per car, for each day, if the car is not un-
loaded at the expiration of 48 hours, was a reasonable
regulation and binding upon the customers of the
railroad who had notice thereof. The Appellate Court
sustained the charge as legal, and the judgment was
affirmed.

The court said :

“We cannot, as matter of law, say that the rate
“of one dollar per day for each car is unreason-
able. It is not necessarily unreasonable because
“the cars vary in capacity, nor because a part of a
“day is charged for as a whole day. Nor can we
“hold that the customary rates for storage in
“warehouses and elevators must be the measure
“of compensation where the storage is in the cars
“on the tracks of a railroad. Indeed, if it be a
“legitimate object of this rule to prevent the di-
version of cars from the work of carriage, it
“would seem but proper that the charge for their
“use when detained as a means of storage should
“not be such as to encourage customers to adopt
“that means, instead of the more regular and
“usual methods. Moreover, there was no evidence
“to show that the rate fixed by this rule was
“higher than those customary for storage of other
“kinds. On the contrary, there was evidence
“tending to show that storage in a car, at the rate
“fixed by the rule, might be much less expensive
“than storage elsewhere; the general manager of
“the railroad company testifying that the modern
“car carries from 50,000 to 60,000 pounds, and
“that storage in the company’s depot of a carload
“of 50,000 pounds would amount to $1.25 per
“day. He testified further: ‘The rate of $1 per
“day does not compensate us for the detention of
“the cars, and it was simply to induce the shipper
“to unload that the rule was passeed.” ”

In Kentucky Wagon Co. vs. Ohio, etc. R. Co., 98 Ky.,
152; 32 S. W., 595; 36 L. K. A., 850, it was held that a
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charge of one dollar per day was not unreasonable,
the court saying:

“That the rate of $1 per day is also reason-
able, is conclusively shown. It may be some-
what more than the usual per cent of the first
“cost of the car, but this is not the proper cri-
terion. A railroad company does not construct
“cars for the purpose of storing property in
“them, and their use for transportation involves
“the use of costly railway tracks and other ex-
penditures. * * * * Manifestly the object
“of the rule fixing a uniform charge for the de-
tention of cars, is not for the purpose of rais-
“ing revenue at all. That feature is insignificant,
“the purpose being to facilitate transportation,
“and the less revenue there is derived from the
“enforcement of the charge, the greater the car-
tiers are benefitted and their facilities increased
“for serving the public. * * * * We are
“convinced, therefore, that no valid objection can
“be urged against the enforcement of these rules
“of the appellees, as announced through this As-
sociation. They not only commend themselves
“to the reason and common experience of those
“observant of such matters, but as we have in-
dicated, they have found approval at the hands
“of a number of the courts of the country, and,
“we may add, of a number of State Boards of
“Railroad Commissioners, whose business has
“been to carefully investigate such questions in
“behalf of the general business public.”

In Union Pacific do, R. Co., vs. Cooke, 50 A. & E.

R. Cas., 89 (Col.), suit was brought by the rail-
road to recover for. demurrage. The court held that
arate of two dollars per day was reasonable, and di-
rected the jury to find a verdict in favor of the plain-
tiff for the full amount sued for.
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In Norfolk & Western R. Coi vs. Adams & Co.,
Cas. 90 Va,, 393; 18 S. E., 516, 22 L. R. A., 530; 56 A.
& E. R.R. Gas. 330, Adams & Co. sued the railroad to
recover back certain sums alleged to have been ille-
gally exacted by the railroad for car service charges.
Judgment was entered for the plaintiff. The Appel*
late Court held that the judgment was erroneous and
directed that the plaintiff’s action be dismissed, say-
ing:

“The evidence in the record is that the car is
“much more valuable to the company than the
“charge of $1 per day; and it is manifest that if
“cars can be delayed and held by shippers or con-
signees for months, (as the record shows was
“done in this case) without any regulation that
“would be operative, the business of the rail-
road and public service must necessarily suffer.
“In view of the authorities and the facts of this
“case, we are of opinion that the money paid by
“the plaintiff to the defendant company was
“properly charged by the said company, and was
“due to it by the plaintiff’s, Adams, Clement &
“Co., and that they had no right to recover it
“back; and that the Circuit Court erred in the
“law as applicable to the facts of the case, and
“erred in refusing to set aside the verdict of the
“jury; that the judgment complained of is er-
roneous and the same is reversed and annulled.”

The foregoing is a leading case on the subject. A
report of it in 22 L. R. A. has a note on the general
subject of the right to charge for car service, and
refers to several cases not in the general reports, in
which the right to make the charge was sustained and
the rate held to be reasonable. The editor says:

“It will be seen that the recent course of de-
risions has been uniform in enforcing a reason-

able regulation of the railroad carrier, making a
“reasonable charge for the unreasonable deten-
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“tion of its cars by consignees™ when by custom
“or contract the consignees were to unload the
“goods. That such a rule or regulation is not on-
“ly manifestly justice to the railroad carriers, but
“is of the highest public importance, can be de-
“nied neither upon principle or authority.”

Reference is made in the same note to the conclu-
sions of the railroad commissioners in Kansas, where
a demurrage charge of $1 per day was held to be rea-
sonable, and also in Iowa, where a charge of three
dollars was held to be reasonable.

After referring to these decisions, the editor con-
tinues :

“Undoubtedly an expeditious and economic
“public service by the railroad carriers renders
“the charging of demurrage absolutely necessary,
“on the ground of public policy alone. The
“theory of the principal case is sustained by logic,
“authority and common sense” (22 L. R. A,
532).

The case of Milwaukee, &c., R. Co. vs. Lynch is re-
ferred to in this note. That case was in one of the
county courts of Wisconsin. A demurrage charge had
accrued and the consignee refused to receive the car
and pay the demurrage. The car was allowed to stand
on the track for ten days, and in a suit to recover for
the demurrage the court held that as a matter of law
a charge of $22 for the ten days’ time was reasonable
in amount, and ordered judgment for the plaintiff.

In Schumacher vs. C. & N. W. R. Co., 207 111., 199;
69 N. E., 825, the plaintiff brought replevin to obtain
possession of three tons of coke. On appeal to the
county court, verdict was directed for the railroad
(108 111. App., 520). The judgment of the county
court was affirmed by the Appellate Court, and there-
upon an appeal was taken to the Supreme Court, and
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the judgment again affirmed, after an elaborate argil'
ment.

It appears that the plaintiff had shipped two cars
of coke to himself, and notice of their arrival was
mailed to him by the station agent. Notice was given
that if the cars were not unloaded within forty-eight
hours, a charge of $1 per day would be made. Plain-
tiff paid the freight, and at the time of payment said
to the agent that he could not get the cars unloaded
within forty-eight hours. There was a delay in un-
loading so that car service charges accrued. The agent
refused to allow the plaintiff to remove the contents
of the car until the demurrage charges were paid, and
thereupon the plaintiff sued out a writ of replevin.
The car service rules provided that a charge of $1 per
car, per day, would be made after the expiration of
forty-eight hours, excluding Sundays and holidays.

A number of other points were considered by the
Supreme Court, but so far as the question now under
consideration is concerned, namely, the reasonableness
of the rate, the court says:

“Unless he (plaintiff) could show that the
“limit of time was unreasonable, or the charge
“excessive, it would seem appellee’s (defend-
ant’® contention to charge as for storage
“should be upheld.”

The court further says:

“The object of such a rule cannot be so much
“for the recovery of a revenue as the enforcement
“of a rule that is to the benefit of all the shippers,
“and thereby a public benefit. The charge must
“be said to be a little more than nominal, and yet
“the evidence discloses that its imposition in such
“cases has had a highly beneficial effect. No ques-
tion is made as to the reasonableness of the
“charge, and if there were it could have no effect



39

“in the case at bar, for the reason that appellant
“ (plaintiff) absolutely denies the right of appel-
lee (defendant) to any charge of compensation
“and made no tender of any portion of it.”

In G P. &St. L. R. Co. vs. Dorsey Fuel Go., 112 111.,
App. 382, the railroad was sued in trover for refusing
to deliver certain coal consigned to plaintiff because
of the latter’s refusal to pay demurrage thereon at
the rate of one dollar per day. The court says that
the case involved, among other things, the question of
whether the rate charged was reasonable. Under the
authority of the Schumacher case the court decided
that the rate was reasonable.

Judgment for plaintiff was reversed, and “as the
appellee has no right of action upon the facts claimed
by it to exist in this case, the cause will not be re-
manded.”

In.G G &St. L. R. Go. vs. Propst Lumber Go., 114
1. App., 659, the railroad filed a special plea in an
action of trover brought against it because of refusal
to deliver until car service was paid. The plea set up
that the rate was one dollar per day, and that the
same was a reasonable charge.

Plaintiff’s demurrer to this plea was overruled, un-
der the authority of the Schumacher case.

In New Orleans, etc., R. Go. vs. George, 82 Miss.,
710; 35 So., 193 a replevin suit was brought against
the railroad to recover possession of the contents of
certain cars detained by the railroad by reason of
plaintiff’s refusal to pay car service.charges. A per-
emptory instruction for the railroad company was de-
nied, and the jury found for plaintiff, whereupon an
appeal was taken. The judgment was reversed for er-
ror in the charge with respect to the notice of arrival.
In discussing the right to charge for car service, and
the reasonableness thereof, the court says:
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“It should be noticed that the purpose of car
“service associations was not to make money; they
“increase the revenue of the contracting carriers
“only incidentally in that, by keeping every car in
“active service, the earning capacity was con-
stantly exerted and the returns therefrom in-
creased ; but the prime object of their formation
“was to observe and promote the mutual interests
“of the carriers and the public dealing with them,
“by improving the service of the traffic depart-
ment and insuring the prompt handling and
“speedy delivery of freight to the consignee.

“It is admitted that the amount charged under
“the demurrage rules is reasonable, and it appears
“to us that the rules in themselves are fair and
“based upon the fundamental maxim of justice,
“ ‘the greatest good to the greatest number.” The
“carrier of freight is responsible in damages if it
“unreasonably delays the transportation of
“freight delivered to it and exact justice demand
“equal diligence of the consignee.

“When freight has been transported to its des-
tination and the consignee legally notified of its
“arrival, it then becomes the duty of the consignee
“to promptly receive the same, so that the car may
“again be placed in service. These rules work no
“hardship to the consignee who displays proper
“diligence in the handling of his freight— ample
“time is granted him, but they prevent the dila-
tory dealers who seek to save storage or ware-
house charges from keeping the track blocked
“with idle cars, thereby impeding the carriers in
“the prompt handling of freight and depriving
“other dealers of the use of necessary cars to
“haul their freight or transport the product of the
“country to market.

“Certainly no reason founded in justice can be
“given why consignees should not pay for any un-
reasonable or unnecessary detention of cars.
“Prompt handling of freight by both carrier and
“consignee is for the best interest of both and of
“the commercial world at large.”
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"The rules in this last-mentioned case provided for a
charge of $1 per car, per day, after forty-eight hours
from arrival, not including Sundays or legal holidays,
and the court said that the rules were “fair, just and
enforceable.”

This case was approved and followed by the same
court in Yazoo & Miss. Valley R. R. vs. Searles, 85
Miss., 520, 37 So., 939, 68 L. R. A., 715, the court
saying:

“In almost identical terms, this rule, (referring
“to a rule with reference to delivery of private
“siding) was before this court for consideration,
“in a case involving the right to collect demur-
rage, the reasonableness of the rules, and the
“power to detain freight to enforce payment of
“demurrage and car service charges. At that
“time, after thorough investigation, upon full pre-
sentation of the question, this court announced
“as its conclusion, that car service associations
“were legal, their charges just and enforcible,
“their rules valid and reasonable. R. R. Co. vs.
“George, 82 Miss., p. 710. We see no reason to
“withdraw from the .position assumed in that
“case, which has been strengthened and fortified
“by several strong and well reasoned decisions in
“other jurisdictions. Citing R. R. Co. vs. Dorsey
uFuel Co., 112 111. App., 382; R. R. Co. vs. Mid-
wale Steel Co., 201 Pa. St., 624; Schumacher vs.
«R. R. Co, 207 111, 199; Miller’s St. Assn. vs. P.
“& R Ry., 81. C. C. Repts., 530.”

In Miller vs. Mansfield, 112 Mass., 260, plaintiff
Sued for conversion of certain flour, claiming that he
had tendered to the defendant, as agent of a railroad
company, more than sufficient to cover the freight
charges; certain demurrage charges had accrued, at
the rate of $2 per day, which the defendant refused to
pay. The defendant asked the trial court to charge
the jury as follows:
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“To entitle the plaintiff to recover, they must
“be satisfied that the defendant refused to allow
“the plaintiff to take the flour after the plaintiff
“had tendered to the defendant all that the rail-
road company could lawfully charge in reference
“to the flour, including freight and demurrage.**

Held that it was error to refuse this instruction.

In Swan vs. L. & N. R. R. Co., 106 Tenn., 229, 61
S. W,,5720A. &E. R. R. Cas. (N. S.), 446, a charge
of $1 per day was held to be reasonable in a suit
brought by the plaintiff against the railroad company
for refusal to deliver certain goods, the refusal of the
company being based upon the failure of the plaintiff
to pay or tender the accrued car service charges.

In Penn. R. R. Co. vs. Midvale Steel Co., 201 Pa. St.,
624; 51 Atl., 313, the charge was at the rate of $1 per
day, on every car not unloaded within 48 hours after
arrival. The railroad sued to recover for accrued de-
murrage charges on some 14,000 cars. The defendant
filed an affidavit of defense denying the right of the
railroad to make the charge. Plaintiff took a rule to
show cause why judgment should not be entered for
want of a sufficient affidavit; the trial court dis-
charged the rule on the ground that there was a suffi-
cient denial of the facts to prevent an entry of a
summary judgment, and thereupon the railroad ap-
pealed and the Appellate Court held that the decree
discharging the rule should be reversed and the record
remitted to enter judgment for plaintiff, unless other
legal or equitable cause be shown why such judgment
should not be entered. The Appellate Court in dis-
cussing the question, says:

“Where the rule (i. e. the rule providing for
“the charge of $1 per day) is manifestly a reason-
able one, as this one is, both as to time and

“charge, the court will not take up time by in-
structing a jury to find the fact, any more than
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“ it would instruct a jury on undisputed facts to
“find that a collecting bank had protected a
“negotiable note within a reasonable time after
“non-payment. Although the question has not
“been heretofore directly passed upon by this
“court, it has been decided in several of the
* “states. Citing Miller vs. Mansfield, 112 Mass.,
“260; Norfolk R. Co. vs. Adams, 90 Ya., 393;
uKy Wagon Co. vs. Ohio R. Co., 98 Ky., 152.”

This last mentioned case is quoted with approval,
and followed in B. &O. R. R. Co. vs. Grays Ferry Co,,
27 Pa., Super. Ct., 511. In this case the charges were
$1 per day— the same as in the Midvale Steel case,
and the court says:

“That case is an authority that settles the right
“of a carrier by rail to establish a rule fixing a
“reasonable charge for the detention of cars, after
“a sufficient period, for unloading, without speci-
“fic notice to shippers or consignees; and in
“this case, as in that, ‘the rule is manifestly one,
“both as to time and charge/”

In Thomas Phillips Co. vs. Erie R. R. Co., 27 Ohio
Cir. Ct. Rep., 486, the charge was $1 per day, and one
of the questions under consideration was whether
certain rules of the Car Service Association (includ-
ing this one) were reasonable, and it was held that
they were.

Another case in Ohio is Baltimore & Ohio R. Co.
vs. Fisher, (5 Oh. S. & C. P. Dec., 659), which holds
that the rule requiring the consignee to pay one dollar
per car per day after the expiration of the time al-
lowed for unloading is valid and enforceable, provided
that the car is kept in a suitable place for unloading
for the full period allowed by the rule.

In Darlington vs. Mo. Pas. R. Co., 99 Mo. App., 1,
72 S. W., 122 the rate of one dollar per day was con-
ceded to be reasonable.
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A full discussion of the principles as to car service
regulations, will be found in Pa. Miller’s State Assn.
vs. Phila. &Reading R. Co., 81. C. C. Rep., 531. The
main question of the case was with reference to the
time allowed for unloading cars. The question of the
rate was not directly involved, for the reason that it
was admitted by the complainants that a charge of f1
per day, was just and proper.

In Cudahy Packing Co. vs. Chic, d N. W. R. Co,
12 I. G. C. Rep., 518, the rules provided for a charge
or one dollar per day, and the question was raised as
to whether the right to exact this charge could be en-
forced on cars which stood on a siding owned and
operated by the railroad, when the cars were owned
by the complainant. The Commission held that the
defendant was entitled to collect the charges, saying:

“The more serious question is whether the
“Cudahy Company should be charged demur-
“rage upon its own cars while standing upon
“this track. The purpose of a demurrage charge,
“as often said, is to compel the prompt unload-
ing and release of cars, and this is not only for
“the purpose of securing the use of the equip-
“ment, but also of relieving the track upon which
“the equipment must stand. Indeed, the conges-
tion of the terminal is often a more serious
“matter for the railway than the mere loss of
“the use of the car. It would appear rea-
sonable, therefore, that railways should be al-
lowed to charge demurrage upon private cars
“when standing upon the tracks of the railway,
“and we so hold.”

In Galveston etc. R. Co. vs. Hunt, 32 S. W., 549,
(Tex.), suit was brought against the railroad to re-
cover back certain demurrage charges which the rail-
road had compelled them to pay at the rate of $1 for
each 24 hours. Judgment for plaintiff was reversed.
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The reversal, however, was put o4 the ground that the
parties had stipulated in the bill of lading that their
should be a demurrage charge of $1 per day.

In Gulf City Construction Co. vs. Louisville & N.
R. R., 121 Ala., 621; 25 So., 579, plaintiff sued to re-
cover back money which it had paid to the railroad
for car service, at the rate of $1 per car, per day, after
the expiration of 48 hours after arrival. The defend-
ant moved to strike out all the plaintiff’s evidence, on
the ground that it did not make out a case, for the
reason that the railroad had a right to charge a reason-
able amount for the use of its cars while detained by
plaintiff. Motion was granted and the jury were di-
rected to find a verdict for the defendant.

It will be observed that this case raised squarely
the question of whether the amount of the charge was
reasonable; in order to justify direction of verdict for
the defendant, the court must have found that the
rate was reasonable, as a matter of law.

This case is cited with approval in a subsequent case

in the same court, of Southern Ry. Co. vs. Lockwood
Mfg. Co., 142 Ala., 322; 37 So., 667; 68 L. R. A., 227.

In the latter case the rate was also $1 per day and
it was conceded that the rule fixing such rate was
reasonable.

We also call the court’s attention to the following
unreported cases:

In Pittsburg & Western R. Co. vs. GillUo/nd, which
was in the Court of Common Pleas of Butler County,
Pennsylvania, September, 1892, suit was brought to
enforce payment of twenty-five dollars demurrage.
The rate was one dolar per day. Judgment was or-
dered for defendant for the full amount claimed in
an opinion delivered by Judge Hazen on June 5,
1893, in the course of which he says:
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“We can conceive of no more necessary and
“reasonable regulation than the one we are asked
“to enforce; the need of such a regulation is ap-
parent from the facts in this case. The rules
“adopted in this district are reasonable and clear-
“ly necessary and in no way detrimental to ship-
pers, but wholly in their interest.”

In George Campbell (> vs. Baltimore & Ohio R. R
Co., in the Circuit Court of Jefferson County, West
Virginia, (March 1893), the rate was one dollar per
day. Suit was brought by the plaintiff, because of
the refusal of the railroad company to deliver two
cars consigned to plaintiff on which car service
charges had accrued. Thereafter the railroad com-
pany sold the contents of the cars for freight and
car service charges. Judgment was given for the
railroad company.

In Scott vs. D. L. & W. R. R. Co., in New York
Supreme Court, Chenango County (March 1894),,
paintiff sued the railroad company for converting cer-
tain lumber because of its refusal to allow him to re-
move the same from its car after demurrage charges
had accrued thereon. The rate was one dolar per
day, and it was held by Justice Charles E. Parker, as
a conclusion of law, that this was a reasonable
charge, and the case was dismissed.

In the case of Dwauson, Blackmore & Co. vs. C. C C
& St. L. R. R. Co., in the Court of Common Pleas,
Hamilton County, Ohio (October 1894), the plaintiff
sued the railroad company to recover the sum! of eight
dollars, which it claimed was extorted from it by rea-
son of the enforcement of car service charges. We
quote the following from the charge of Judge Howard
B. Holister

“If you find from the testimony that the car
“could have earned more to the railroad com-
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“pony than a dollar a day, then the sum of one
“dollar, I charge you, was not an unreasonable
“sum to charge for that service.”

In Antrim & Sons vs. Richmond, etc. R. R. Co., in
Law and Equity Court, Richmond, Va. (March 1895),
paintiff sued the Railroad company for detaining a
car which the company had refused to deliver until
one dollar car service charge had been paid. The
court charged the jury that the company had the
right to decline to deliver the car until the dollar had
been paid, and a verdict was rendered for the defen-
dant.

In Lafayette Lumber Co. vs. C C C &St. L. R. R.

Co., in Superior Court of Tippecanoe County, Indi-
ana, (April 1895), plaintiff sued in replevin to obtain

possession of a car which the railroad company re-
fused to deliver until a bill for car service had been
paid. The rate was one dollar per day, and it was
deeded by Judge Everitt that the charge was not ex-
cessive.

In Evans and Haward Fire Brick Co. and others,
constituting the Coal Dealers Protective Association
of St. Louis, vs. St. Louis Car Service Association, an
elaborate hearing was had before the Railroad Ware-
house Commaslsioners of the State oif Missouri in
April and May, 1895. The complaint was that the
charge for demurrage, which was one dollar per day,
was unjust and unreasonable. The Commission says :

“After a careful reading of the testimony and
“full consideration of the arguments of attor-
neys, we are of the opinion that a charge of one
“dollar a day for the detention of cars is just
“and reasonable.”

In Wabash R. R. Co. vs Berry-Horn Coal Co., in
Circuit Court of St, Louis, Mo. (June 1896), the
railroad company brought suit to recover for demur-
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page charges at the rate of one dollar per day* Among
the defenses set up was that the charge was unreason®

able. The case was tried before John F. Dillon,
Judge, without a jury, and on this point he held that
the charge of one dollar a day for each car was “a
reasonable and legal charge.”

In Herr vs. Baltimore & Potomae R. R. Co.,m the
Supreme Court, District of Columbia (June 1897),
plaintiff sued the railroad company for conversion of
certain goods, which the railroad company refused to
deliver because the plaintiff refused to pay demur*
rage at the rate of one dollar per day. The case was
tried before Mr. Justice C. 0. Cole and a jury. The
jury WeTe directed to render a Verdict for the defen-
dant, the justice saying, among other things:

“I have Uo doubt in the world about the valid-
ity of this regulation of the railroad company,
“nor have I any doubt that it becomes a part of
“the contract with any shipper who makes a con-

tract to have goods shipped knowing of its ex-
istence.”

In Meavhran Vs. Grand Trunk Ry. Co., Wayne
County, Michigan (1896), plaintiff sued the railroad
for withholding delivery of three cars of wood, be-
cause of plaintiff’s refusal to pay demurrage. The
rules were held to be reasonable and the jury were
directed to find for the defendant.

In Doyle vs. Louisville & N. R R Co., in Clark
Quarterly Court, Winchester, Kentucky (1903),
plaintiff brought replevin to obtain delivery of cer-
tain carloads of coal, claiming, among other things,
that the rate of one dollar a day was unreasonable.
The case was tried before a judge and jury and the
jury were instructed to find a verdict for the de-
fendant.
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The rate of one dollar per day has been determined
to be reasonable in every court where the question
has come up. It has been thus decided in the courts
of the following states: Alabama, Colorado ($2),
Georgia, Illinois, Indiana, Kentucky, Massachusetts,
Michigan, Mississippi, Missouri, New York, Ohio,
Pennsylvania, Tennessee, Texas, Virginia, West Vir-
ginia, Wisconsin and in the District of Columbia.

The Legislature of this state, after a full hearing,
passed an amendment at its recent session fixing the
rate of one dollar as reasonable (Chap. 256, Laws of
1907, p. 648).

(o) The right to charge car service uus fixed by
contract between the parties.

1. Contract in the bills of lading.

As to the first car (No. 100,824), plaintiff was un-
able to obtain the bill of lading, so what is said under
this point has no application to that one car.

The bills of lading of cars Nos. 70,183, 42,865, 1,108
and 32,537, provide, among the “uniform” conditions,
as follows:

“A carrier may make a reasonable charge, per
“day, for the detention of any vessel or car, and
“for use of tracks after the car has been held 48
“hours for loading or unloading, and may add
“such charges to all other charges hereunder, and
“hold said property subject to a lien therefor.”

(Ex. P. 15, p. 84, of Exhibits, XL 25-30; Ex. P. 20
of Exhibits, p. 94, 1. 30; Ex. P. 25, p. 99, . 15; Ex.
P. 37, p. 109,1.30).

The bill of lading of car 44,988 does not in terms
include this condition, but it does provide that the
goods are to be forwarded subject to the rules and con-
ditions printed on the regular shipping bills then in
use by the company issuing the receipt. (Ex. P. 31, p.
104,11.10-15.)
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A common carrier may make a special contract for
the carriage of goods, and such contract is binding on
the consignee, except in so far as it attempts to limit
liability for negligence. Russell vs. Erie R. R., 70 N.
J. L., 808.

Demurrage rules which are included in the condi-
tions of the bill of lading are binding upon the con-
signee (6 Cyc., 408, 417).

In Yazoo & Miss. Valley R. R. Co. vs. Searles, 85

Miss., 520; 37 So., p. 939; 68 L. R. A., p. 715, the court
says on this subject:

“The bills of lading under which appellant han-

dled the cars giving rise to this litigation— ‘the
“ ‘contract of shipment'— contained an expressed
“provision that all car-load freight should be lia*
“ble to charge for trackage and rental for deten-
tion, said charge to commence after the expira-
tion of 48 hours after its arrival at destination.
“This was appellee’s contract with appellant, and
“the law imputes to him knowledge of its terms,
“and he was legally bound thereby.”

A recent authority says on the same subject:

“If the customer of a railroad company, on the
“delivery of goods for transportation, accepts a
“receipt in which it is provided that where the
“cars are not unloaded within a certain time, de-
“murrage will be charged, and the sum named
“and the time stated are reasonable, his accept-
ance will be held to create a binding contract be-
tween the parties.” 2 Hutchinson on Carriers
(3rd Ed.), p. 952, sec. 860.

A similar clause in the bill of lading was held bind-
ing on the consignee so as to make it liable for demur
rage in the case of N. Y. L. E. & M. R. R. vs. Seiberling>
4 Ohio Cir. Ct Dec., 210.

See also: York vs. Central R. R., 3 Wall (U. S.),
107.
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Even if the provision for a demurrage charge is not
included in the bills of lading, nevertheless the custo-
mer of the railroad is bound by the rule, if he has
actual notice of it.

(See Point II., (c) 3.)

Although the bills of lading do not prescribe in so
many words what is to be the amount of the reasonable
charge, per day, for detention of car and use of track,
yet it is obvious that this rate must be fixed by some-
one. In this case it was fixed by the railroad company,
when it filed with the Interstate Commerce Commis-
sion a copy of the rules adopted by it with reference to
car service charges,

See Point IT (d).

2, A contract to pay the charge was implied from
usage.

The defendant’s Manager, after much dodging, ad-
mitted that he had heard of the car service rules be-
fore the controversy arose (p. 4, 1. 20; p. 5, 1 25).
He had, in fact, on several occasions paid car service
charges before that time (p. 7, 1. 1-20). The de-
fendant’s President admitted that about two years
before, his attention was called to the fact that the
rate claimed was $1 a day (p. 12, 1 20; p. 13, 1. 10);
afterwards the defendant company paid certain of
these charges (p. 13, 1. 10-20). The particular rules
in question in this suit have been adopted for the
Greenwood Lake Division of the plaintiff (p. 182, 1.
10-20).

In connection with this question of usage, an effort
was made to p”rove payment of car service charges by
another consignee, to wit, the Paper Company, but the
question was overruled (p. 51, 1 30; p. 52, 1 20).
Th this was error. But even without the evidence of
charges paid by other consignees, there is sufficient
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evidence in the- case to show* that for several years at
least, prior to the beginning of the controversy car
service charges had «been made and collected from the
defendant at the rate of $1 per day. The rate was
therefore fixed by this usage, aside from the question
of the car service rules themselves; being so fixed,
there was an implied promise on the part of the de-
fendant to pay the same.

A leading case on this point is Miller vs. Mansfieldf
112 Mass., p. 260, in which it appeared that there
was an existing usage of the railroad company to
charge $2 per day for detention. The court said:

“It being known to the plaintiff, (the consignee
“in that case) it is to be presumed in the absence
“of any evidence to the contrary, that the parties
“contracted in reference to it. It enters into and
“forms part of their contract, and the railroad
“company is entitled to recover the amount fixed
“by the usage, by virtue of the plaintiff’s promise
“to pay it.”

3. A contract to pay the charge was implied by
reason of the fact that the consignee had actual notice
of the rules.

This notice to the consignee was given in three ways.
First by the making of prior charges, as above set
forth under 2. Second, by furnishing defendant’s
officers with a copy of the rules, and third by a state-
ment on the postal card notice calling attention xo the
car service rules.

The defendant’s President, Mr. Cabell, admitted, un-
der protest, that he had seen what purported to be the
rules, but he attempted to evade the question by saying
he was not familiar with them; but finally said that
he thought he was presented with a copy of the rules
(p. 10,11.10-30). Fortunately, for the plaintiff, it did
not have to rely upon Mr. Cabell’s defective memory
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in order to bring home to him notice of the rules. It
was proved, beyond controversy, that Mr. Davis, an
inspector employed by the Car Service Association,
had several interviews with the officers of the defend-
ant company, and in 1903 he met Mr. Cabell and called
his attention to the rules. By reference to a memo,
which he kept, he was able to fix the time as July 28th,
1903, on which day he presented Mr. Cabell with a
copy of the rules, which was the same as the one of-
fered in evidence (p. 56); his evidence was not im-
peached or contradicted.

It is not denied by the defendant, that it received
one or more postal card notices as to each of the cars
in suit. On plaintiff's demand it produced all of
them except the first card dated April 4, relating to
Car 100824. Subsequent notices, however, were sent as
to their car. All of these cards had printed thereon
what is termed a “special notice” requiring the con-
signee to remove the property within 24 hours. The
card then states: “Car service in accordance with
rules of the Car Service Association will be applied”
(Ex. P. 9, p. 78). If the defendant should claim that
it did not know about car service rules until after the
arrival of the first car in suit, certainly no such claim
could be made as to the latter cars. The first card sent
expressly called attention to the car service rules,
and all the other cards did likewise. The defendant
cannot dispute the fact that it, through its officers,
had actual knowledge of the existence of the rules.

It has been decided that shipments which are made
subsequent to the adoption of car service rules are
subject to the reasonable provisions thereof, and the
customer is bound thereby, although no notice is in-
serted in the receipt or bill of lading. (2 Hutch, on
Carriers, (3rd Ed.) p. 953, sec. 860.) Probably the
rule would be binding whether or not the customer had
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actual notice of it, but it is not necessary to go so far
as that in the case in hand, because it appears without,
dispute that the defendant did have notice of the rule
before any of the charges in suit accrued.

4. A contract to pay the charge wuas implied as to
some of the cars by reason of the notice, on the tariff
sheets.

This point applies only as to cars numbers 1,108
and 44,988.

As to both these cars the joint freight tariff filed by
the plaintiff had the following notice:

“Under this tariff, when freight is to be loaded
“by consignor, or unloaded by consignee, one dob
“lar (fl) per car, per day, or fraction thereof, for
“delay beyond 48 hours in loading or unloading,
“will be added to the rates named herein, and con-
stitute a part of the total charges to be col-
lected by the carrier on the property; except,
“however, when in conflict with Car Service As-
sociation or local regulations at shipping point
“or destination, in which case such Car Service
“Association or local regulations shall prevail.”

(Ex. A., p. 57,11. 1-15; Ex. B., p. 60,11. 30-40.)

The offer of these exhibits was overruled. We think
this, in itself, is sufficient error to justify the reversal
of the judgment. Notice of the car service charge, in-
cluding the rate per day, was given on the tariff sheets,
and therefore the contract of shipment was made with
reference thereto.

Under the case of Texas gcPacific R. Co. vs. Abilene
Cotton Oil Co., 204 U. S., 426, and other authorities
cited under point (d), next following, the tariffs are
proper evidence of the Company’s rates and rules, and
they are not merely proper evidence, but they are
the only admissible evidence thereof, so that the re-
sult of this ruling was to exclude evidence that was



material and was the only proper evidence on the
point involved.

(d) The Interstate Commerce Act makes the rate

of demurrage, as fixed by the filed tariff, conclusive,
and it cannot be questioned in the state courts.

The sixth section of this Act requires “rates and
fares and charges” to be kept for public inspection,
stating “the places on its railroad between which prop-
erty and passengers will be carried;” also “the ter-
minal charges, and any rules or regulations which in
any wise determine any part of the aggregate of such
rates, fares and charges.” These rates shall be the
only legal rates, and every carrier shall file with the
commission copies of its rates, fares and charges, and
also of its tariffs for joint rates, fares and charges. It
will be seen that the rates for car service are among
the terminal charges to be kept for inspection, and to
be filed, and it has been so held. (Blackman vs. South-
emR. Co., 101 C. C. R, 352). The Interstate Com-
merce Commission has jurisdiction over these car ser-
vice charges. (Am. Warehousemen’s Ass’nvs. Illinois
Central R, R., 7 1. C. C. Rep., 556, 592; Cudahy Pack-
ing Co. vs. Chicago & N. W. R. R., 12 L. C. C. Rep,,
(Oct., 1907) ; Inter. Com. Com. vs. Detroit, etc., R.
Co., 167 U. S., 633, 646 ; Inter. Com* Com. vs. Chicago,
etc., R. Co., 186 U. S. 320). It was proved that the
car service rules which fix the demurrage charge
at the rate of one dollar per day were filed
with the Interstate Commerce Commission (p.
3 1. 1 to 12); and that the plaintiff had
adopted them (p. 182, 1. 10-20) ; also that a print-
ed copy of the rules was given to the President of
the defendant and that the defendant had on several
former occasions paid charges for car service at the
rate of one dollar per day (p. 56, 1 21; p. 7,11. 1-10;



p. 12, 1 30). It is not necessary to prove posting in
the station. (Texas & Pm. R. R. vs. Cisco Oil Mill,
204 U. S., 449.)

It has been settled by the II* S. Supreme Court that
the charges thus kept for public inspection and filed
must be treated as binding upon the shippers until
corrected in the mode provided by the Interstate Com-
merce act, and therefore are binding on all state
courts.

Texas & Pm. R. vs. Abilene Cotton Oil Co., 204 U.
S., 426, 440, 443 and cases cited.

In that case suit was brought by the oil company
to recover for certain freight payments which it al-
leged had been charged by the railroad on the basis of
an unjust and unreasonable rate. Judgment for plain-
tiff was reversed, the court holding that under the
Interstate Commerce Commission act rates which have
been established by the filing of tariffs, as required by
the act, are the only lawful rates, until and unless set
aside as unreasonable by the commission or modified
by the carrier by issuing new tariffs, and that a ship-
per who seeks reparation precedent upon the unreason-
ableness of the established rate, must primarily in-
voke redress through the Interstate Commerce Com-
mission.

That case is, therefore, an authority that the legality
of the car service rules, so far as they affect interstate
shipments, and the reasonableness thereof (including
the reasonableness of the rate) cannot be questioned
in an ordinary action at law, any more than the rate
of freight fixed by the railroad could be thus ques-
tioned. If the defendant conceives that the rate is
unreasonable, its remedy is to take proceedings before
the Interstate Commerce Commission to modify it.
Until that is done, the rate fixed by the filed tariff is
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binding not only upon the railroad and its customers,
but also on the juries and judges of the state courts.

All the shipments in the present case were inter-
state, and this decision is therefore controlling. The
railroad company not only has the right to make a
charge of one dollar per day for car service, but it is
bound to do so. Under the Elkins act of 1903, the fail-
ure to strictly observe such tariff until changed ac-
cording to law, is punishable by a fine of from $1,000
to $20,000.

In the present case, however, the jury were allowed
to usurp the duties both of the directors of the Erie
Railroad Company and of the Interstate Commerce
Commission, by finding that a rate adopted by the
former as one of the regulations for the management
of the company’s business, and filed with the latter as
one of the company’s charges under the Interstate
Commerce act, was unreasonable.

(e The raters reasonable becmse it corresponds
to the custom throughout the United States.

It appears by the undisputed evidence that the rate
of one dollar ($1) prevails through the entire coun-
try, except one or two places where the rate is higher.
Throughout this part of the country and in the middle
west and in the south, it is always one dollar ($1) per
day.

There are thirty-nine Car Service Associations
throughout the United States. All the railroads of
the country are practically covered by them. The rate
charged by them is never less than $1 a day, and in
one or two instances on the Pacific Coast, it is more
than that. Through this part of the country and in
the west and in the south, it is always a dollar a day

(pp. 23 to 25).



The defendant made no effort to dispute this testi-
mony, as indeed it could not be disputed, nevertheless
the jury was permitted to find that a rate which pre-
vails in thirty-nine Car Service Associations, and in
every state, county, city and village in the United
States, and in nearly all the railroads of the entire
country, was too high.

§3) The rate is reasonable because it is less than
the average daily earnings of a freight car.

It was proven that the average earnings of a freight
car throughout the entire country, for the year 1905,
was $2.34 per day. This was arrived at by taking the
reports made to the Interstate Commerce Commission.
The total freight revenue of all the railroads, covering
over 200,000 miles, was taken as the dividend. The
total number of freight cars multiplied by 365 was
taken as the divisor, and the result was $2.34 per day.
As explained by Mr. Curtis, this amount was really
very much too low (pp. 19 to 23).

It is obvious that it would be a mathematical im-
possibility to ascertain the exact amount earned by
any one car out of the millions that are in use in the
United States. Every car is loaded with a variety of
freight from day to day, some of them are in constant
use, others lie idle for days or weeks and months; at
times there is a great demand for them, and again
the demand slackens; cars are of different kinds, some
larger, some smaller, some coal cars, some freight
cars; the rate of freight varies according to the class
of the commodity which is being carried. The aver-
age arrived at gives the benefit of every doubt to the
defendant, because it does not take into consideration
the different sizes of the cars, or the time when they
happen to be lying idle or are detained on sidings for
loading and unloading or sent to the shop for re-



59

pairs. It assumes every car is in use every day. It
was suggested in the charge that in considering
Whether the rate was reasonable, the jury might take
into conisderation the original cost of the car, the
value of the car as an investment, and cost of the
track (p. 234, 1. 20 to 30). But there is no evidence
in the case on this point and the jury should not have
been allowed to speculate about it.

The defendant made no effort to show what was the
original cost of the freight cars, and, in fact, produced
no evidence whatever to prove that the charge was
unreasonable, other than the fact that the railroad
companies did not charge each other as much as $1
for the use of foreign cars.

We submit that the suggestion of the court was very
damaging to the plaintiff, as it permitted them to find
that the charge was reasonable or unreasonable on
some evidence that was not in the case at all. The
explanation of the reason why the railroads charge
each other a certain per diem, was given by Mr. Cur-
tis, Assistant Manager of the Association, who says
that the charge used to be at the rate of two-thirds of a
cent, per mile, while the car was running, and that
after the car arrived at its destination, the charge
stopped. This became so burdensome that the rail-
roads finally agreed to abandon the mileage system
and establish the per diem rate, and as an experiment,
for a certain period they tried the rate of 20 cents.
The charge has recently been increased to 50 cents,
and higher rate advocated (p. 33,11.10-35).

It is obvious that there is great difference between
a car service charge and a per diem charge for use of
a foreign car. For example, per diem covers the use
of nothing but the car, and is simply an arbitrary
rate fixed for the hire of the car. The car service



charge includes the use of the switch engine, and also
the use of a part of the track— often to the exclu-
sion of the cars of other consignees. The use of the
track is sometimes of much more importance than
the car itself. Tlhe car service charge also includes
the use of the car as a storehouse, and makes the rail-
road a warehouseman It remains liable for the
goods while in its custody, and is entitled to some
compensation for this risk.

The method adopted in the present case of obtain-
ing a minimum average of the earning value of a
freight car, has received judicial approval in the case
of Schumacher vs. Chic. & No*. West. R. R., 207 111.,
199; o9 N. E., 825. In that case evidence was offered
to show that the average earnings of freight cars of
twenty-nine railroads running into the city of Chi-
cago was $2.42, and that the average of defendant’s
railroad was 2.15. In the present case the plaintiff
might fairly have taken the average earnings of
freight cars in the vicinity of New York, which, in
view of the immense freight traffic, would no doubt
result in a larger average earning than by taking the
country as a whole. But in order to give the de-
fendant the benefit of any possible doubt we took the
average throughout the entire country, including the
deserts of Nevada and Arizona, and the mountains
of Colorado and California, as well as the prairies
of Kansas and Nebraska.
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The trial judge erred in the charge with Te-
gard TO THE RIGHT OF THE RAILROAD COMPANY TO EX-

ACT A RECEIPT BEFORE DELIVERY OF THE CAR.

The court left it to the jury to determine whether
the requirement that a receipt .should he signed un-
der the circumstances was reasonable (p. 231,1. 30to
40), and went on to argue that defendant ought to
have an opportunity for previous inspection of the
contents (p. 232).

This charge was certainly erroneous as to some
of the cars, and, we think, as to all, where the ques-
tion arises. It does not arise at all as to cars 100824
or 70183.

In the case of car 42865, defendant unloaded the
lumber f+om the car by force, and thus had the fullest
opportunity for inspection of the lumber. But it
never offered to give a receipt, and refused to do so,
even after the lumber had been removed from the car.
The freight was paid on this car, but that fact can-
not alter the right of defendant to charge car service;
otherwise a consignee could pay the freight and re-
ceipt for the car, and, then hold it as long as he
pleased.

Car 1108 was an open car, placed in plain view up-
on a public siding, so that the defendant’s agent could
inspect it, before unloading, if he chose.

As to car 32537, the defendant broke in and partly
unloaded it, and was then stopped, but he thus had
ample opportunity to inspect.

The point of lack of chance to inspect, therefore,
arises as to one car only, namely, 44988, and the
judge should not have submitted the question as to
the other cars, and erred in directing the jury to find
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that the defendant could in those cases refuse to give

a receipt for the car, because no inspection could be
had.

We by no means, however, admit that any such
right of inspection of the contents of the car, as is
stated by the court, exists, and we submit that where
goods are shipped in car-load lots, by the consignor,
to be unloaded by the consignee, the only previous
inspection wilich the consignee can demand is of the
car itself, and not of its contents.

In such cases, the consignor and consignee have
agreed that the former shall engage a car, and shall
himself load it, and the consignee asks the company
that the car shall be put into his hands to unload. A
receipt in advance for the car is properly demanded.
Where the consignee bargains for goods in lots, to be
loaded by the railroad company into the cars at the
beginning of the transit, and unloaded by the rail-
road company at the end of transit, the consignee
may properly demand a right to inspect the goods to
see whether the railroad company is delivering what
was delivered to them; but, when he bargains that the
consignor shall load, and that the consignee shall un-
load the car, then all that the railroad company un-
dertakes is to deliver the car with such contents as
the consignor has seen fit to put into it. When the
consignee finds the car which has been unloaded by
his order at its destination with the seals unbroken,
and is ready to be placed at his disposal, he has re-
ceived from the railroad company all the service
which it has agreed to render. If he finds upon open*
ing the car that his consignor has not given him goodf;
of the quality or quantity he ordered, he must resort
to his remedy on his contract with his consignor; he
cannot draw the railroad company into that contro*



versy. By bargaining for a car-load lot, to be unloaded
by himself, he lets the railroad company out of dis-
putes over the contents of the car, and is bound to re-
ceipt to them; when the car is ready to be turned over
to him, before he takes charge of it.

There may be cases in the law of sale, where he
may reject the goods on inspection, after having re-
ceipted for the car, in which cases the railroad com-
pany falls back upon the consignor and upon its lien
upon the goods, and in such cases, the fact that the
consignee has given a receipt for the car in no man-
ner prejudices him.

General rules of business cannot be framed to fit
the exceptional cases where the consignee rejects the
goods for lack of compliance with his contract with
his consignor; not one case in a thousand arises
where the consignee refuses the goods because not
satisfactory.

Of course, the notion of defendant that he could
take the goods away, without receipting until he had
taken them, is untenable. The case is not that of a
debtor liable to pay his debt without obtaining a
receipt, but of a trustee accountable to the consignor
and entitled to a voucher in advance of delivery, as
evidence to the consignor and to the other connecting
railroads who have taken part in the shipment.

Elliott on Railroads, sec. 1532.

Morris & Essex R. R. Co. vs. Ayers, 5 Dutch, 393.
5 A. & E. Ency. of Law, p. 231 (2nd Ed.).

Defendant could not object to giving the receipt
because of lack of knowledge of the arrival of the
car, as he admits he knew it was there (p. 215,1. 25).
The court further erred in this connection in charg-
ing the jury that the railroad company could not
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require a receipt containing an admission that the
goodfc were in good order, (p. 231, 1. 20 to 30.)

There was no evidence that the railroad company
had demanded any such admission. The defendant
refused to receipt at all before taking away the goods,
and did not base its refusal upon any objection to
its terms, and the jury should not have been left to
surmise that improper terms were contained in the
receipt.

Practically, the judge intimated to them that the
receipt did contain such improper term, and they
would naturally take his word for it.

IY.

The trial judge erred in leaving to the jury
THE QUESTION WHETHER THE RAILROAD COMPANY WAS
BOUND TO DELIVER CARS UPON THE PRIVATE SIDING

For convenience, we append the* following table,
showing the directions for delivery of the several cars,
as indicated on the waybill and the bill of lading.

No. of Car. Direction on Bill of Direction on Way Bill.
Lading.
100824 (No bill of lading Wanaque Lbr. Co. W. via
produced) N.Y. & G. L.
Wanaque Lumber Co.
018 ,
7 3 (See note below). Wanaque, N. J.
42865 Alcott & Company, Alcott & Co., Wanaque-
Wanaque, N. J. Midvale, N. J.
1108 Alcott & Co., Paper Alcott & Co., Paper Mill &
Mill & Lbr. Yd., -Lbr. Yd. Switch, Wana-
Switch, Wanaque, que, N. J.
N. J.
44988 Alcott & Co. Wanaque, Alcott & Co., at Paper Mill
N. J. At Paper Mill & Lumber Yd Siding,
and Lbr. Yard Do.
Siding.
32537 Alcott & Co., Paper Alcott & Co., Paper Mill &

Mill & Lbr. Yard
Switch, Wanaque,

Lumber Co. Yard Switch,
Wanaque, N.,J.

N. J.
Note :— As to car 70183, bill of lading from Engels,
Va., to Jersey City reads: “F.

E. Morse Co., Jersey
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City, care Erie K. 112., N. J.” Order from Morse Co.
reads: Forward to “Wanaqne Lumber Co:, Wana-
que, N. J.”

The trial judge was requested to charge as to the
three cars that the plaintiff was not bound to
m'ake or tender delivery at the Paper Mill siding (p.
244,11. 10-20). He refused so to charge and left it to
the jury to determine the plaintiff’s obligation to de-
liver on the switch, and thereby we submit erred in a
most vital point (pp. 229, 230).

(a) The private siding was not the usual place of
delivery.

Of coursé, the directions of the way bills are of no
special importance, as they do not fix the terms of the
contract between the carrier and the consignée, and
are no part of such contract. They are merely in-
structions from one carrier to another, or from the
carrier to its own employees. They were offered in
evidence, however, as part of the history of each ship-
ment.

As to the directions on the bills of lading, it will be
observed that only the last three cars were specifically
consigned to the Paper Mill siding.

It is not disputed that the railroad had no Contract
with the defendant to deliver cars on this siding. It
did have such a contract with the Paper Company, but
not with the defendant. Such deliveries had often
been made there to the defendant, and, occasionally, to
other parties, with the consent of the Paper Company.
It was merely as a matter,of convenience to the de-
fendant, and not of obligation on the part of the rail-
road company. The Lumber Company did not own
the siding or any part thereof, and had no rights in it
as against the Kailroad Company.
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The court correctly charged that where cars were
merely consigned to “Wanaque”, the company could
deliver at the usual place of delivery (p. 229, lines 1
to 5); but, after the controversy arose between the
parties, three cars shipped from points on other rail“
roads, to wit* cars 44,988, 32,537 and 1,108, were spe-
cifically addressed in the bill of lading “Paper Mill
and Lumber Yard Switch” (Ex. P. 31, p. 104,1. 16; pi
37, p- 109,1. 4; Ex. P. 25, p. 99,1. 3).

The court told the jury that the company was bound
to deliver these cars on that switch, if it was one of
their usual unloading places for cars (case, p. 230, 1L
1 to 13). This charge was clearly erroneous. A rail-
road company must have the right to put cars for un-
loading on any one of its tracks meant, and custom”®
arily used, for unloading at any station.

The consignor could not determine in advance which
siding the company must use, in the absence of any
contract by the company to give the consignee the use
of a particular track. The Railroad Company had
such a contract with the Paper Company, which
owned the private track in question, but had none
with the Lumber Company. The most that can be
said is that if the Railroad Company has two freight
stations, the consignor could address to either, and
that the jury might find that the private siding here
was a station; but the evidence negatives that theory,
The private switch is upon land of the Paper Com-
pany, and the Railroad Company could not control
its cars if placed there, and would lose its lien for
freight and demurrage by so doing.

The 'Railroad Company had placed cars there for-
merly as a favor to defendant, but when defendant
abused the privilege by breaking open a car so placed
and refusing to pay car service charges, it put all cars
after that upon the regular delivery switch, where they
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could be protected and its lien preserved. Under the
statute of 1903 the railroad had a lien upon the prop-
erty? or so much thereof as had not been taken, but if
the railroad did not retain possession, its lien would
be gone. (Lemheck vs Jarvis Co., 63 Atl., 257.)

We would also again call attention to the undis-
puted fact that the previous deliveries that had been
made on the Paper Mill siding were all made on that
part of the siding which was to the east of the highway,
except in one or two cases where deliveries were made
to the west thereof, by special request of the consignee,
~he utmost that the defendant could claim would be
for delivery to the east of the highway, but in no case
did it make such claim. It insisted that deliveries he
made to its lumber yard, which was to the west of the
highway. But no one claims that that part of the
paper mill siding had ever been regarded as a public
track. In order to impose upon the railroad a duty to
deliver at some customary place other than its regular
station, the custom must be general and uniform. 4
Elliott on Railroads, sec. 1522.

We further submit that no such switch as a Paper
Mill and Lumber Yard Switch was ever heard of be-
fore this controversy arose. The private siding was
always known to the public, and is invariably referred
to by the witnesses as “Paper Mill Siding.” No one,
except the defendant, ever designated it as “Lumber
Yard Switch.”

(b) The agents of the connecting carriers had no
authority to issue hills of lading for delivery on the
private sidings:

The special ground upon which the defendant
Claimed a delivery on the private switch was that the
agent of that railroad company, in Virginia or Penn-
sylvania, which received the goods, was also the agent
of the Erie to agree as to the delivery siding, and that



the plaintiff was bound to deliver according to that
agent’s agreement. This made it material to ascer-
tain what the authority of the agent of other railroads
in those stations was to bind the Erie as to the delivery
track, and the plaintiff undertook to show precisely
what that authority was.

The agreement between those railroads is found in
their joint freight tariffs, signed by them all, and filed
with the Interstate Commerce Commission, which
designates their stations, and mentions “Wanaque-
Midvale” on two of them and “Wanaque” on the third.
None of them mentions the Paper Company’s siding.

The trial judge ruled out these joint tariffs, and we
contend, erred in so doing. (Testimony, pp. 37 to 42).
They were certainly material, if not conclusive evi-
dence on the authority given by the Erie to agents of
other railroads.

Neither the railroad nor its agents can lawfully
contract to transport interstate commerce for less
than the published schedule Of rates and charges.
Texas & Pac. R. Co. vs.Mugg, 202 N. S., 242; Railroad
Co. vs. Hefley, 158 N. S., o8.

As a part of the joint tariff agreement referring to
car No. 32537, we find this provision: “Agents are
cautioned not to sign bills of lading calling for de-
livery at destination via any line or at any particular
station, unless tariff information provides that such
deliveries can be made.” (Testimony, p. 46 1 25 to
p.- 47,11.1 to 20; Ex. C. p. 65,1.13). These directions
plainly excluded the Paper Mill siding as a delivery
point, because, the tariff did not designate it as such.
But. the instructions were not allowed to go in evi-
dence, although immediately before the question was
put the trial judge announced that plaintiff could
show its instructions if it wished to do so (p. 47,1.10).
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We confess we are at a loss to surmise on what theory
this evidence was overruled. We know of no better
way to show instructions to agents than by reference
to the printed orders sent out from headquarters.

But, further, the plaintiff was not even allowed to
show what authority, if any, agents of connecting
carriers had to issue bills of lading calling for de-
livery on the private siding. The plaintiff attempted
to show their authority by the joint freight tariffs.
See: Ex. Ajp. 55 ofExhibits recar1108.

Ex.B, p.59 “ re car 44988.
Ex.C, p.64“ “ re car 32537.
By reference to these exhibits, which were marked
for identification, we note the following.

13

Ex. A. directs shipments to be made to “Wanaque-
Midvale.” No billing point appears as “Wanaque,”
or “Midvale” or “Paper Mill and Lumber Yard
Switch” (or siding) (p. 58,1. 20 of Exhibits),

Ex. B. (which includes two documents known re-
spectively as “joint freight tariff” and “billing in-
structions” has a precisely similar direction (p. 61,
1 25; p. 63 11.10-20 of Exhibits).

Ex. C. lists the station in question as “Wanaque.”
It also fails to designate the Paper Mill siding as a
delivery point (p. 66, 11. 1-15).

The trial judge ruled out these exhibits on the
theory that there was nothing to prohibit an agent
from shipping to another point (p. 37,11. 1-10). This
was putting the cart before the horse. The question
is what these agents were authorized to do, not what
they were prohibited from doing. That authority was
indicated by these tariffs and billing instructions.
These constitute the sole authority of the agents of
one railroad to make contracts for delivery on the line
of another company, and it was error to exclude them,
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and then leave the jury to speculate what was the au-
thority given by the Erie to these foreign agents. In
the charge, the court aggrevated the error by telling
the jury what the authority of the agent of another
company is when acting for the Erie, and that such
agent could ship to the places for the reception of
freight on the other line (Case, p. 228,11. 20 to 37).

We submit that such foreign agent has no authority
to contract for the Erie, except the authority which
the Erie expressly gives him.

Railroad companies need not have joint tariffs at
all, and, when they have none, an agent of one com-
pany can merely ship to the end of his own road, and
leave the contract for forwarding to be made in each
case with the agent of the next road, upon receipt of
the car (4 Elliott on Railroads section 1406). The
power of these foreign agents must be held strictly
within the limits of their written authority, or other-
wise the joint tariff business,, which is so useful to
shippers, would be too dangerous to the railroads.
In St. L. & S. F. R. Co. vs. Ostrander, (52 S. W., 435,
Ark. ) the agent of one of defendant’s connecting lines
granted an emigrant rate on goods not within that
classification in the joint tariff. Held, that defendant
was not bound by the agent’s act, and could collect the
full rate, as the agent had no authority to change
the published rate.

Also see Texas & Pae. R. vs. Mugg, supra. We may
also note a further reason for the admission of these
tariffs in evidence, namely, they were filed with the
Interstate Commerce Commission, and were posted
for inspection (p. 36, 1. 1-30). Until changed by the
action of the Company or the Commission, they were
binding on all parties. See authorities cited under
Point II, (d). Until thus changed, according to law,
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not even the Railroad Company could alter them for
the convenience of any particular shipper, and a
fortiori neither the railroad’s own agents or the agents
of connecting carriers could do so.

(©) The burden of proof was on the defendant
show that the agents of the connecting carriers had
authority to issue bills of lading calling for delivery
at some other than the usual place.

The trial judge was requested to charge this point,
and refused to do so (p. 244,1. 30).

We submit that, even if we leave out of considera-
tion the specific directions on the tariffs and billing
instructions, yet the evidence shows clearly that the
Paper Mill siding was not the usual place for delivery
of shipments consigned to Wanaque-Midvale. If the
defendant chose to rely on the point that it was en-
titled to deliver on the private siding, opposite its
lumber shed, instead of on the public delivery track,
we submit that the burden was on it to show the au-
thority of the agents of the connecting carrier to issue
bills of lading calling on their face for such delivery.

An agent who attempts to contract for transporta-
tion over a connecting line exceeds his ordinary au-
thority as agent of the receiving carrier (6 Cyc. p.
432).

Where a contract made by an agent was to receive
goods at a place on the company’s road other than a
regular station, it was for the shipper to show that the
agent had authority to make such shipment. New-
port News, etc. R. Go. vs. Reed, (10 Ky. L. Rep., 1020,
cited in 6 Cyc., 431).

to

(d) The bills of lading which called for delivery

on the private siding, even if authorized were subject
to the railroad’s regulations for delivery.
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If the agents of connecting carriers did have au-
thority to issue bills of lading for delivery on a siding
not named in the tariff, nevertheless such bills must
be subject to the railroad’s regulations for delivery,
among them the rule that further deliveries would
not be made on the private “siding until the railroad
was reasonably assured that car service.charges would
be recognized. We' submit that the refusal of the
railroad to place cars on the private siding, after de-
fendant’s refusal to pay charges on the first car
(100824) was justified, and its action in that regard
was a reasonable-regulation of its business, to which
the later shipments were subject. See cases cited
under sub-division -(e¢) next follownig.

(e) If the defendant ever had a legal right, by
custom or otherwise, to demand delivery on the pri-
vate siding of the paper mill, the plaintiff was justi-
fied in refusing to continue such delivery because of
defendant’s refusal to pay demurrage.

The trial judge charged plaintiff’s ninth request,

reading as follows:

“If the defendant has any such right to insist
“upon delivery at the siding known as Wanaque
‘«or the paper company’s siding, the plaintiff was
“legally justified in refusing to deliver on such
“siding as soon* as it became reasonably assured
“that the defendant would refuse to recognize or
“pay charges that might accrue for car service on
“cars so delivered.”

(p. 230, 1. 15 to 25; p. 237, HL 11 to 35.)
This request was based upon the following de-
cisions:
McNeil vs. Southern R. Co., 202 U. S., 543.
Ky. Wagon Co. vs. O. & M. R. R., 98 Ky., 152.
Swan vs. L.& N ., 106 Tenn., 229.
Darlington vs. Mo. Pac. R. Co., 99 Mo. App., 1.
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Phillips Co. vs. Erie R. R., 27 Ohio Cit. Ct. Rep.,

486.
Yazoo R. Co. vs. Eearles, 85 Miss., 526.

In the last mentioned case, the consignee refused to
recognize the Oar Service Association, or to comply
with its rules, or to payr demurrage, and announced
his intention of ignoring the action of the association
on the ground that the demurrage charges were il-
legal. The railroad company thereupon refused to
make further deliveries upon the consignee’s private
siding. In the course of its opinion, the court says
on this point:

“In the face of this expressed determination
“by appellee .(consignee), the Louisiana Oar Ser-
“vice Association and the Yazoo & Mississippi
“Valley Railroad were forced to choose one for
“two courses; either to continue to switch and
“place cars for appellee without collecting de-
“murrage, and thus allow him an unconscionable
“advantage over his competitors, and also sub-
ject themselves to the penalties provided for dis-
obedience to the mandates of the railroad com-
“mission, or invoke the rule which permitted
“them to refuse to further switch cars for an
“uncompromisingly recalcitrant consignee. Con-
fronted by this condition, brought about by the
“persistent refusal of appellee, appellant and the
“car service association chose the latter horn of
“the dilemma, and in so doing, in our opinion,
“they were clearly in the right.”

In this connection, plaintiff also submitted the fol-
lowing request:

“The fact that after delivery had been made
“on a private siding the railroad loses its lien
“for freight and demurrage, justified the railroad
“company in refusing to make delivery on the
“siding known as the Wanaque or Paper Com-
pany’s siding at the place demanded by the de-
fendant.”
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(P. 237, 1. 38; p. 238, 1. 5.)

This request was modified by the trial judge by the
addition of a proviso. After charging the jury in the
language of this request, he continued:

“Provided you find it was a private siding, and
“not a siding used generally by the company for
“the unloading or reception of freight.”

(P. 230, 11. 20 to 30.)

In thus modifying the request, there was material
error. As we have already shown, the place of de-
livery “demanded by the defendant” was opposite its
lumber shed, which was to the west of the highway
and on the private property of the Paper Mill. There
was no evidence whatever to justify a finding that
that particular part of the private siding was used
“generally” for the unloading or reception of freight.
There were only one or two such cases proved, and
those were at the special request of the consignee,
and solely as a matter of favor, not of obligation.
If, therefore, delivery was made on that part of the
siding, the car would no longer be in the possession
of the railroad, and its lien, both for the freight, and
for the car service (which accrued from day to day)
would be lost. The proviso spoiled the whole purport
of the request, and permitted the jury to speculate
as to matters concerning which there was no proof.
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Itwas error for the trial judge to leave to the
JURY THE QUESTION OF THE LIABILITY OF THE DEFEND-
ANT FOR THE FREIGHT CHARGES ON CARS 1,108 aAND

44,988.

By the stipulation of the attorneys (Exhibit P. 2, p.
51), it was agreed that the amount of the freight
charges should not be disputed as to any of the cars,
but as to cars 1,108 and 44,988, the defendant raised
the further point that it was not liable for the freight
on these cars, but that some other person would be
liable if they had been properly delivered.

The plaintiff requested the judge to charge that the
defendant was liable for the freight on all the cars,
including these two (p. 246, lines 1 to 10). He refused
this request, and left it to the jury to determine
whether the defendant was liable for the freight on
these cars (p. 225, line 30, to p. 226, line 5). It ap-
peared, without dispute, however, that the agreement
between Alcott & Co., the original consignee, and the
defendant was that the defendant was to pay the
freight and deducted it in settling with Alcott (pp.
86, 87, 95,1. 35). Even aside from this agreement, we
submit that the facts show that the defendant was lia-
ble for the freight on these cars, and it was error to
leave such question to the jury for the reason that as
a matter of law the defendant was liable (6 Cyc., 501,
and cases cited).

It may be shown by point that it was understood
between the parties that the freight would be paid by
the consignee.

Union Freight R. Go. vs. Winkley, 159* Mass., 133.
0Old Colony R. Co. vs. Wilder, 137 Mass., 536.
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The law is settled that the consignee is prima facie
liable for the freight. There was no' evidence offered
by the defendant to overcome this prima fade liabil-
ity. In fact, the evidence is clear that the arrange-
ment between Alcott & Co. and the defendant was
that the latter should pay the freight. The defendant
did not attempt to dispute this agreement and did not
deny that the lumber belonged to it. The defendant
accepted the lumber in that it did not deny its liabil-
ity to pay Alcott therefor and the evidence shows
that it did in fact pay Alcott the price of the lumber,
andithat in the settlement between them the defend-
ant was given credit for the amount of the freight (p.
99, 1 40; p. 88,1. 28).

We may also note in this connection the further
error of the court in overruling the offer of the plain-
tiff of the invoices relating to these two cars, which
showed that the agreement between the defendant
and Alcott & Co. was that the defendant should pay
the freight (pp. 90, 91, 102, 103). These invoices
were certainly material as tending to prove that the
defendant had agreed to pay the freight but even
aside from the invoices the evidence shows clearly
that the consignee was liable for the freight on these
cars, as a matter of law. See Hutch, on Carriers,
(3rd Ed.) Secs. 807 to 810.
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VI.

It was error Eor the trial judge to overrule the
OFFER OF THE TARIFF SHEETS AND BILLING INSTRUC-

TIONS.

This point has already been discussed under various
phases. We submit that the tariffs and instructions
were material for the following reasons:

(a) Because the notices therein with respect to
demurrage charges tended to prove a contract on the
part of the defendant to pay the same.

(See Point II, ¢ 4.)

(b) Because they were conclusive as to the right
of the agents of connecting carriers to issue bills of
lading calling for delivery on the private siding, and
proved that the agents had no such right.

(See Point d, and IV, b).

VII.

It was error for the trial judge to leave to the
JURY THE QUESTION OF DEFENDANT’S LIABILITY FOR

FREIGHT AND CAR SERVICE CHARGES DUE ON CAR 100824.

The plaintiff requested special instructions as to
this car, regardless as to the findings of the jury as to
the other cars in suit (page 246, lines 2 to 20). The
trial judge refused the request, and left it to the jury
to say that if they found that it was placed by the
railroad company at the point designated by the de-
fendant it was the duty of the defendant to receive it,
and, if required, to sign a receipt andl pay the freight
and unload it, and if they did not do that, then de-
fendant would be liable for car service after forty-
eight hours, and if they found that to be the case, car.
service should be charged (p. 235, lines 30 to 40).
The vice in this charge is that there was no disputed
question of fact us to the placing of this car. It was
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not denied that this car was placed on the private
siding at the request of the defendant company, and
it stayed there for several months. See summary of
facts. The case should be reversed on this point if
on no other, because there can be no doubt that,
whatever the court may think as to the other cars,
the plaintiff had fully performed its contract of car-
riage as to this car, and was entitled to recover the
charges thereon, both for freight and demurrage.
We further submit, however, that:

VIII.

Verdict should have been directed for the plain-

tiff FOR THE FULL AMOUNT CLAIMED.

As shown under the last preceding point, the plain-
tiff was at least entitled to a direction in its favor
for the amount of freight and car service due on car
100824.

But the only other questions as to the remaining
five cars are as to the right of the plaintiff to exact a
receipt before delivery and the right of the defendant
to insist upon delivery on the private siding, besides
the question (discussed under Pt. V.) of the defend-
ant’s liability to pay the freight on two of the cars.
We have shown that these questions should be de-
cided in favor of the plaintiff as a matter of law, and
as there are no questions of fact involved, plaintiff’s
motion for a direction of verdict in its favor should
have been granted.

COLLINS & CORBIN,
Attorneys of Plaintiff in Error.

Charles L. Corbin,

Geo. S. Hobart,

Of Counsel.
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New Jersey Court of ErrorsandAppeals,

Erie Railroad Company,

Plaintiff in Error, f O*1 Error to
Vs. \ Supreme
W anaque Lumber Company,ycourt.

Defendant in Error. !

. ; /

BRIEF OF DEFENDANT IN ERROR.

Plaintiff, Erie R. R. Co., operates a branch ex-
tending from Jersey City to Greenwood Lake,
whereon for a number of years it had maintained
among its stations, one at Wanaque, N. J., and a
short distance north another at Midvale; there was
a siding for the loading and unloading of freight
cars at each place. The place of business of de-
fendant, Wanaque Lumber Co., was on the main
highway immediately opposite the Wanaque sta-
tion. A switch, the Wanaque delivery switch, ex-
tended through its lumber yard and down to a
paper mill.

Two or three years before the difficulty out of
which this action arises, one station building there-
after known officially as Wanaque-Midvale was
erected between the two old ones and these old
buildings removed. Northward of the new station
building in Midvale was erected a small freight
house, and some switches were laid extending: from
the old Midvale delivery switch, where they joined
the main track, southward to the new station, but
deliveries of freight in car-load lots were made,
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some on this old Midvale switch with its recent ex-
tensions and some, to all desiring it, on the Wan-
aqgne switch and on its extension through the lumber
yard and paper mill yard to defendant lumber com-
pany and to the paper company and, defendant
alleges, and these much undisputed testimony sup-
porting the allegation, that on this extension at the
lumber yard all who desired received freight (pp.
60 to 75, p. 193) and that plaintiff used this (exten-
sion as its operating and delivery switch ard main-
tained it (pp 49, 50). This spur at Wanaque at its
easterly beginning is on lands of plaintiff given to
plaintiff by the paper company for use as a station
(pp. 49, 62, 63) as far as the highway, and from
there on westerly is on lands of the paper company,
adjacent to the switch close to the highway are the
sheds occupied by defendant under a lease from
said paper company carrying with it a right, as far
as the lessor is concerned, to the use of this switch

®- 5IQ?w'ere is much testimony to snow that the sid-
ing at Midvale, or what is called by the railroad
agent Wanaque-Midvale delivery switch, was cot a
proper or safe p'ace for the public to resort to for the
unloading of cars (pp. 66, 68, 72). The villages of
Wanaque and Midvale lie we”t of the railroad and
all who resorted to this place of delivery were com-
pelled to drive across the main track, across the
siding which was used for the passing and drilling
of trains, across the track used for the storage of
cars, then across the switch on which cars were
placed for loading or unloading, so as to approach
such delivery track on the east. The crossing of
these tracks was rendered difficult by failure of
plaintiff to properly fill a roadway across these
four tracks and dangerous by moving trains and

shifting c”rs.
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This statement of conditions is that of plaintiff’'s
own witnesses, as is most of the testimony in the
case.

Things were in this situation late in March and
early in April, 1805, when a number of cars were
brought in by plaintiff containing goods for de-
fendant; these were from time to time, besides fresh
arrivals, placed on the switch at Wanaque at the
yard of the defendant, and there unloaded by de-
fendant, all except one, the first in dispute, Erie
car No. 100824, which remained up near the Wan-
aque-Midvale station on the storage switch at a
place from which it was absolutely impossible for
defendant to unload it.

Now why this car remnined at Midvale on the
storage track is one of the first questions in this
case and it is one of fact, and, entering as it does
as an elemeut of most of the other questions to be
determined, it alone would have sent the whole
case to the jury. Plaintiff’s station agent says the
car was not placed because defendant failed to ask
for it and that he held the car on the storage switch
awaiting orders from defendant a« to the place
where defendant desired to receive the goods.
Defendant’s manager, on the contrary, says that
when a number of cars had arrived in the yard to-
gether, among them No. 100824, Mr. Edsal, an
assistant superintendent of plaintiff, requested that
cars soould be unloaded not in the order of arrival
but in such order that foreign cars, cars of other
roads, should be released first and that those de-
layed should be Erie cars (p. 214), the idea here
being that Mr. Edsal considered his road at fault in
the bringing of the cars in group to Midvale and so
would not expect defendant to receive and unload
all at once; that defendant, accordingly, unloaded
other cars of the group and some arriving after-
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ward, before calling for delivery of this Erie car
No. 100824, but that on April 20 witness requested
that this car be placed (meaning at defendant’s
place of business on switch at W”anaque), again
spoke of it on the 22nd, and again on the 28th, say-
ing “When are you going to get that carin 1 (p.209);
that the agent promised to send the car in and on
none of these occasions suggested that demurrage
was due. The station agent says he gave the usual
notice of arrival of this car on a postal dated April
4th and posted on the 5th; defendants
manager produced a postal notice dated April
27th postmarked April 28; there is, too, of
the same date a letter from the station agent stat-
ing that $17 was due for car service on this car;
this letter defendant’s manager says he had not yet
received when he, for the third time, ordered the
car placed (p. 209). This letter seems to have been
the first intimation that car service would be charg-
ed before the placing of cars in position for un-
loading and to have marked the formal opening of
hostilities (p.153, p. 169). When the car was placed
at defendant’s yard a week later the amount of car-
service demanded had, curiously enough, not been
increased (pp. 153, 154), indicating that, at the time
of placing the car, the station agent intended to
admit that the car had been ordered in on the 28th
of April. Defeedant’s foreman, too, says that he
had frequently during the month of April ordered
the car placed (p. 195, 136, p. 202). On May 5, late
iu the afternoon, having until this time remained on
an inaccessible storage switch, this car was placed at
defendant’s usual place for receiving freight on the
switch by its sheds at Wanaque, but with the doors
padlocked and an explanation that these locks
would not be removed until seventeen dollars car
service was paid; the freight was tendered but re-

fused (pp. 209, 128.)
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The five other cars in dispute were billed to
Wanaque and were placed on what is known as the
delivery track north of the Wanaque-Midvale sta-
tion, the plaintiff basing its refusal to deliver at
defendant’s yard on the switch at Wanaque, the
accustomed place, upon the assumption that the
delivery switch above the Wanaque-Midvale sta-
tion was delivery at Wanaque, and the assumption
and contention that, defendant having refused to
pay car-service due on No. 100824, its lien for de-
murrage that might thereafter accrue on other cars
would be lost by delivery at the Wanaque switch,
a position, in The aspect most favorable to plaintiff,
so involved in disputed facts that the court could
not charge in favor of plaintiff, but must leave to
the jury.

The affair is further complicated by the fact
that three of the cars so placed at Midvale were
specifically directed in the way-bills, besides to
“ Wanaque, N. J.,” to the “ Paper Mill and Lbr.
Yd. Switch,” which ran through defendant’s yard,
on which plaintiff had theretofore delivered to de-
fendant without question or interruption and where
there is evidence to show plaintiff commonly deliv-
ered to others, and about the place so designated
there can be no shadow of a doubt.

Plaintiff refusing to deliver to defendant at
Wanaque, either at the lumber yard or on the rail-
road land east of the highway where the evidence
shows deliveries were commonly made by the plain-
tiff to the general public, defendant offered the
freight charges on several of the cars and requested
that it be permitted to unload its goods from the
cars where they stood in the railroad yard at Mid-
vale above the Wanaque Midvale station. Plaintiff
refused to so deliver unless defendant should first
sign a receipt at the Wanaque-Midvale station, the
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goods not being before the parties nor even the cars
containing them or supposed to contain them being
in their view.

Plaintiff does not produce the form of receipt
it demanded of the defendant on these occasions,
but it is to be inferred that its usual form of receipt
was used containing an admission that the freight
was in good condition. Actually it is difficult for
the court to say that plaintiff’'s demand that a cer-
tain paper be signed as a condition precedent to
delivery was a reasonable demand, when that paper
is not before it. It is for the carrier to establish the
propriety of every demand made of the owner of
freight as a condition precedent to the delivery of
such freight.

With this general statement and argument we
can pass to the items of plaintiff assignment of
error (brief of plaintiff in error not being at hand).

1,— General. Many questions of disputed facts
involved.
2 -  These car service rules were admitted (p. 58),

so defendant does not here argue. But defendant
itself violated these rules (p. 178,1. 30, pp. 174,175).

3 — This joint tariff simply a schedule of rates, and,
as the amount of the freight charge is agreed upon,
it contained nothing material or relevant. Further,
there is neither proof of distribution nor of post-
ing (p. 36). Thisis defendant’s answer also to the
7th and 12th items.

4" It does not appear that witness knew custom-
The tariff is silent and that tariff is the only
instruction.

5.~ The question calls for a conclusion and the
tariff, the only instruction, contains none.

6 See 5th above.

7 ~ See 3rd above.

8.~ TIrrelevant and immaterial; the fact that law
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required posting does not prove the fact of posting
(p.- 46) as substantially the same questions were
jnst before (p. 45) admitted, plaintiff, if there is
error here, is not prejudiced

9.— Calls for conclusion, as do all these questions,

10>

12

based, too, upon the contents of a paper not itself
evidence. *

The subject of this item calls the attention of
the witness but asks no question, calls for no reply.
See 9th above.

See gth above.

—  See 3rd above.

The tariff sheets and billing instructions refer-
red to above were not identified as to authenticity
of copy offered, nor was there any proof of publi-
cation or of forwarding to the agents at particular
stations where the shipments here in qnestion
originated.

The billing instructions referred to from the 7th
exception to the 12threlate to routeing and directions
to be put in the way-bills ; this way-bill accom-
panies the freight over the entire route, which is
therein specified, always in possession of the carrier
which at the time is in possession of the goods ;
the owner of the goods does not see it ; it is made
out for the information of the carriers’ agents, and,
when a car is delivered by one road to a connecting
line, this way-bill furnishes all necessary informa-
tion—the history of the shipment, its route and its
destination.  This way-bill has some bearing on
question of authority of agent of road where ship-
ment originated ; for when a car is turned over to a
connecting carrier the way-bill informs such carrier
of route and destination and, if for any reason such
carrier is unable or declines to deliver at such destin-
nation, it should refuse to receive under such way-
bill and not, by accepting the goods so destined,
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appear to ratify the act of originating railroad in so
agreeing that it, the delivering carrier, will deliver
at a particular place. As soon as a car accompanied
by a way-bill made out by one carrier reaches an-
other, this second carrier has notice of all matters
set forth in such way-bill, and, if in so billing orig-
nating road exceeded its authority to contract for
such second carrier, the objection should then and
there be made at the point of connection. This
second carrier has no right to claim compensation
for transportation under the agreement which it
refuses itself to fulfill, and of the terms of which
it was by the way-bill fully apprised : it might
easily be that some other carrier would be employ-
ed to deliver such goods, or even that the shipment
might be diverted, if the delivery desired and
agreed upon could not be had. So that, if orig-
inating road had not authority to contract for de-
livery at particular place specified in bill of lading
(the bill of lading is the receipt delivered to ship-
per), if such destination is also named in the way-
bill accompanying the shipment, the acceptance of
such shipment for further transportation for hire,
is an acceptance, too, of the contract to deliver at
the way-billed destination.

— Irrelevant and immaterial: Defendant might
show whether others had or had not paid demurrage
charges, but not plaintiff.

.- Value of goods not in question. Alcott’s. de-

position introduced by plaintiff shows agreement
between him and defendant that dolivery was to be
made on switch at lumber yard at Wanaque and
until so made or if not so made, defendant to pay
nothing; Alcott being consignee, if liability to the
plaintiff attached sooner it was Alcott’s liability. It
is plain from this deposition that except as Alcott’s
agent defendant had noither right nor liability, that
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defendant did not become owner of these goods un-
til their arrival on the switch at defendant’s lumber
yard; and it seems that plaintiff had recognized
that fact by asking Alcott, the consiguee, to ship
elsewhere (p. 96; p. 100). Alcott’s testimony on
behalf of the plaintiff being clear on that point and
uncontradicted, the invoices passing between him
and defendant, Lumber Co., immaterial. The ques-
tion was, not what was the value of the goods, but
what was the value of the cars detained, if they
were unjustly detained by defendant.

— See 14th above.

See 14th above.

Irrelevant: Witnesses mental process not evi-
dence on direct examination. Plaintiff was per-
mitted to inquire about instructions bnt witness
had none (p. 111).

The documents and testimony relate to such a
switch at Wanaque, not at Wanaque-Midvale. Not
in rebuttalof anything elicited on cross examination
and about matter upon which this witness testified
on direct examination. Substantially the same
question, however, in a less objectional”“form, was
asked of the next of plaintiff's witnesses, the di'
vision freight agent, and answered, as lar as such a
question could be answered, favorably to plaintiff

(p. 151).

29—  Motion to direct properly denied; many ques-

tions of fact involved.

20— See 19th above. Further in most instances the

notices bear postmarks proving their posting at a
time later than the respective dates borne by them
and from which the charge is calculated.

22— Book of Rules of N. Y. & N. J; Car Service

Association put in evidence by plaintiff contains
many provisions, many of them clearly not con-
cerning defendant and not binding upon defendant.
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However, (pp. 227 and 228) a general charge that
carrier could make and enforce reasonable rules
covers the request as far as practicable without
taking from the jury questions of disputed fact.
See 21st above. As to this defendant, plaintiff
itself refused to comply with these rules (pp. 178,

130, 174, 175).

23r have so charged without a condition that

the goods must be transported to their destination
and the owner notified of their arrival and afforded
a reasonable opportunity to unload would have
been palpable error. Now in this case the goods
were not conveyed to the place to which billed,
“Wanaque, N. J.,” nor to switch whereon plaintiff
had to that time uniformly delivered to defendant
and where three of the cars were specifically billed.

The learned trial judge, however, charged that
“forty-eight hours is a reasonable time” (p. 234),
so defendant will uot consider that feature of this
request Defendant contends that, in addition to
the other objections against this request to charge,
the reasonableness or unreasonableness of the rate
of one dollar a day or fraction thereof is one of dis-
puted fact determinable in favor of its reasonable-
ness, certainly, only by a jury.

Mr. Curtis, manager of the car service associa-
tion of which plaintiff is a member, testifies that
the average car earns more than two dollars daily.
This estimate is made upon the gross earnings
(p. 26 and 27), that is, is earned by the car together
with train crew and locomotive and all those ex-
pensive auxiliaries incident to the hauling of
freight; what the profit or what the earning of the
car itself is purely a matter of speculation. It is
also proved that, at the time to which this suit re-
lates, railroads charged each other for use of cars
twenty cents a day and that, more recently (a car



11

shortage having arisen a year or so afterward), this
charge among themselves was raised by the asso-
ciated railroads to fifty cents a day, and that, at
the time in question, when twenty cents was the
rate between railroads, plaintiff preferred, when
cars were to be detained on tracks, to keep its own
cars idle and to return foreign cars rather than pay
this twenty cents a day for their use, indicating its
belief that the use of a car was not worth to plain-
tiff twenty cents a day (p. 173, p. 136, p. 214).

That cars vary in size and in value and in earn-
ing capacity is patent and the testimony in this case
shows it, and it is also apparent that freight cars
deteriorate with age and reach a period in theirhis-
tory when to repair would no longer be economical,
and without such repairs they are unfit for use;
when, in short, they are no longer of any value. It
was in the power of plaintiff to prove the cost, con-
dition and general value of each of the cars for the
alleged detention of which it sues, but plaintiff re-
frained from doing so (pp 27, 28)

When goods are improperly detained from con-
signee by the carrier, the measure of damages, it is
settled, is, in the absence of an interim fall in mar-
ket value, the rate of six per cent, per annum upon
the fair value of the goods detained, no proof of
probable profits lost through the detention b«ing
permitted, such proof of probable loss being held
too remote (5 A. & E. 384 and cases there cited). A
etiarge at the rate of six per cent, a year upon the
value of each car of the use of which a railroad is
deprived, together with an allowance for wear and
tear, if any, would be a proper allowance for un-
reasonable detention of cars by owners of goods.
Defendant submits that the court might with pro-
priety have determined as a matter of law that a
rate of demurrage charge exceeding that just above
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suggested was unreasonable, but that any request,
in view of the testimony, involving a determination
by the court that one dollar a day was a reasonable
charge for detention of any car was properly denied.

A carrier is entitled to compensation for unrea-
sonable detention of cars, but may not impose pen-
alties. At,the circuit plaintiff argued as to the rea-
sonableness of this charge as a matter of law from
several authorities, the most respectable of which
is P. R. R. vs. Midvale Steel Co. (201 Pa. p. 624,
51 Atl. 313). The question there rose on the plead-
ings on motion for entry of judgment by default;
and the court there says :

“ A rule on its face may apparently be reasona-
ble either as to time allowed for unloading or as to
the extent of the penalty by which it is sought to
enforce a reasonable time limit, or the reasonable-
ness of the rule may be doubtful, in either of which
cases the evidence would be for the jury. But no
such question arises here for the affidavit does not
deny the reasonableness of this rule * * * ”

In the other cases, too, there was no evidence
which would have supported” finding that the rate
was unreasonable; *g
— The court substantially so charged, saying
(p. 226) “mailing of a written notice in the regular
course of business is the only notice required. It
is unnecessary for the defendant here to argue
whether time to unload begins to run from the
postitig of the notice or after a reasonable interval
within which to receive it.

25.— The first and general request here made is com-

plied with in the charge (p. 235, line 20) and this
would be sufficient even in the absence of impro-
priety in the specific instances added to the request.
And there was such impropriety. Notice of arrival'
of car 42865 is dated Aug. 10, 1905, and it is from
this date that plaintiff begins to calculate its forty-
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eight hoars of free time for unloading before be
ginning to charge demurrage. This postal was
placed in the post office at Wanaque, N. J., on
Aug. 1l1i  On the same day, after requesting that
the car be placed at defendant’s yard, or on the
switch at Wanaqne, and after offering the amount
of freight charges which would be due upon proper
delivery, and after requesting permission to unload
at Midvale where the car then stood and being re-
fused such permission unless defendant would first
sign a paper then and there within the railroad sta-
tion, defendant’s manager went out, found the car,
opened it and caused its contents to be taken from
the car and placed in the field close by to the east
of the tracks. This was on Aug. 11th, the day of
the posting of notice of arrival and the first day of
the forty-eight hours free time plaintiff says would
be allowed for unloading before beginning to charge
demurrage, and plaintiff’s station agent says(p. 140,
p. 165) none was due (pp. 140, 165, 198, 210). On
the same day plaintiff accepted payment of the
freight charges. Plaintiff then had all the money
it claimed and had its car freed of defendant’s
goods, and defendant might for the purposes of
this phase of the argument be said to have its goods
in the place it had elected temporarily to place
them. Next day, before defendant could carry its
goods away from the field, plaintiff forcibly seized
them and placed them in one of its cars (p. 199) and
it is for detention of only this car, as far as this
particular lot of lumber is affected, that demurrage
is claimed. To have charged, then, in effect, that
the transfer ot the goods into the second car under
these circumstances did not affect plaintiff’s right
to recover would have misled the jury and the re-
quest was properly denied.

26 r- The court charged (p. 234, line 20) substantially
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this as to all the cars without any qualification. So
defendant refrains from argument, but suggests
this is questionable.

27,— See 23rd above. A question of fact determin-
able only from evidence, some of which fairly sup-
ports the contention that the rate of one dollar a
day or fraction thereof is unreasonable.

28.— See 12th above. Question of fact.

All these cars were billed to Wanaque, N. J.
There is much evidence that the public delivery
known as Wanaque was the siding extending from
the main track near the old station building of that
name westward to defendant’s lumber yard, through
it, and beyond to a paper factory, particularly, for
the public at large, that part between the main track
and the highway, for the lumber company defen-
dant that part immediately west of the highway,
and for the paper company the end west of the lum-
ber yard (pp. 61 et seq., 72, 73 et seq).

Some of the cars, three, were shipped under
bills of lading and accompanied by way-bills desig-
nating not only Wanaque, N. J., but the “ Paper
Mill & Lbr. Yard Switch,"” as the destination. There
seems to be no doubt in the mind of any witness
about the identity of the switch thus described;
even Campbell, plaintiff’s station agent, partisan
and disingenuous as his testimony appears, shows
without hesitation, under cross examination, that
he has none (pp. 174, 175, 176). To be sure, Divi-
sion Freight Agent Smith says he knows no switch
so designated (p. 181), but he says just before that
he knows the siding referred to in the case as the
Paper Mill Siding, and he admits (p. 183, lines 30-40)
that he knows the siding that runs through the
lumber yard and paper mill property: he is evi-
dently quibbling.

Not only is the subject of this request dependent
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tipon evidence, but practically all the proofs sup-
port the right an instruction denying which plain-
tiff asked.

Further, if the -carrier refuses to make the
special track delivery requested, even if entitled to
refuse such track delivery, it must fulfill then its
ordinary duty of unloading and depositing in a
proper place (Ayres vs. M. E. R. R., 29 N. J. L.
308, 5 A. E. E. 191, 192, 193).

The court so charged verbatim (p. 230) adding,

“however, “provided it was a private siding,” so dé-
cidant does not argue what is not now to be press-
ed by plaintiff as error.

The part of the Wanaque siding east of the
highway where the public generally received freight
is on lands of the plaintiff given to put a station on
(p. 49, line 20, pp 60, 61, 62).

The fact that plaintiff removed the first car in
dispute,No. 100824,1'rom the part of the Wanaque
switch within the lumber yard indicates that plain-
tiff considered no part of this siding private nor
that it would lose its lien for charges by placing a
car there. See also 12th and 28th above.

See 28th above. Question of fact and a mere
quibble. It had been customary to deliver to de-
fendant there (p. 118, 1 30), and to deliver to the
public on at least part of it (p 62 et seq., p. 172 et
seq., p.- 191. 1 30, p. 193, 196, 197).

See 12th, 28th, 29th and 3oth above.

All these cars billed to Wanaque where testi-
mony shows there was at ttie time only one switch,
except a sma{l branch ofit known as Drew’s switch.
Delivery could not be made at Wanaque elsewhere
than on some part of this spur so fully described in
the testimony

Question of fact with strong proof to the con-
trary. See 12th, 28th, 30th above.
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33~  Question of fact. See 12th, 28th and 3oth above,

34 - It was substantially so charged (p. 230, 1. 16).

85 -  The court charged that carrier could properly
demand a receipt but left it to jury under the cir-
cumstances to determine the propriety of this de-
mand. It had not been the custom of defendant to
sign receipts until after the unloading of their
goods (p. 140, 1 20), there is no prpof that
others were required to sign before delivery or be-
fore unloading, even, and no proof of any rule of
the plaintiff company requiring any receipt at all.
In the Ayres case (5 Dutch, 393), there was proof
of the adoption and general enforcement of a rule
requiring a receipt for goods simultaneously with
delivery, and the court supported its reasonable-
ness, the goods having been unloaded by the car-
rier and the owner afforded an opportunity to in-
spect them.

In the case now before us there was further no
opportunity to inspect, for the goods were in sealed
cars out in a railroad yard while the demand for the
signing of a paper referred to as a receipt and as
a release was made within a building some distance
south and west from the track whereon the cars
stood. There is in short, nothing indicating a pres-
ent readiness to deliver the goods; the two acts were
not to be simultaneous, but the defendant was to
sign first and trust that plaintiff could and would
give defendant possession of the goods afterward;
there was no oppojtunity to ascertain what plain-
tiff could deliver and no indication of actual readi-
ness to deliver anything in any state.

Then the question of fact as to the place of de-
livery must-here enter (see 28th, etc., above).

The paper defendant was asked to sign is in
possession of plaintiff but was not offered in evi-
dence or otherwise shown in court, but it may be
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goods therein mentioned in good order.

The Ayres case above referred to (5 Dutch. 393)
holds that the carrier must remove the freight from
the car and deposit it safely, and this defendant
contends is the true rule in the absence of a request
for track delivery and a compliance by carrier with
such request (5 A. & E. 191).  Further, there is
proof (pp. 212, 213) that, having on another occa-
sion obtained from defendant a release for a small
lot of freight (there seems from this to have been
some receipting for small packages deposited by
carrier at the freight-honse) which plaintiff was
unable afterward to deliver in good order, plaintiff
took advantage of such release or receipt and re-
fused to consider any claim for such goods, a suffi-
cient reason, alone, for refusing to receipt without
an opportunity to inspect.

Though where there is proof of a general rule
of a carrier requiring consignee to receipt for goods
and a practice in conformity with such rule, such
carrier may properly require of consignee a receipt
for goods simultaneously with their delivery,
a demand made within the railroad office for
a receipt for goods contained in a car on tracks out
in a railroad yard, without showing consignee the
car or breaking the seals and showing him the
goods is an unreasonable demand, and a refusal of
the carrier to deliver except after the execution by
consignee of such a receipt under such circum-
stances is an unlawful refusal; but, as in this case
there is no proof of any rule requiring consignee to
sign a receipt for goods and there is proof that such
was not the practice of this carrier, I?he demand
of this carrier for a receipt from this consignee, even
had it been made simultaneously with an actual
physical tender of goods, thenin their view, would
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have been an improper demand, and one under
other facts shown in this case plainly discrimina-
tory against this particular consignee.

36.— It was so charged “except two cars from Vir-
ginia,” etc. (p. 225, pp. 233, 234). The evidence
shows defendant had no interest] as principal in
these two cars until and unless they were delivered
at the designated switch at Wanaque, N. J., (see
14th above).

37-  This involves many questions of disputed fact.
When the car was placed on the switch in defend-
ant’s yard its doors w”re fastened with padlocks
and plaintiff said he would unlock the doors only
after payment of seventeen dollars demanded for
car service, the car having been up to this time on
an inaccessible storage track at the yard described
as the Midvale yard and also as the Wanaque Mid-
vale yard (see testimony of Campbell, of Thrift and
of Pellington). The facts are more fully summar-
ized in the statement at the head of this brief.

So that while it might be determined as a matter
of law that under the undisputed facts relating to car
No. 100824, no charge can be made for demurrage for
time when the carrier detains a car on a<storage track
inaccessible for unloading, and also that demurrage
could not be properly charged until after the car
had been conveyed to its destination (in this case, as
with all these cars, Wanaque, not W anaque-Mid-
vale) and the owner had been afforded a reasonable
time and opportunity to unload; the view most fav-
orable to defendant it is possible to take is that
whether or not the demand for car service on this
first car was a proper demand or not is a question
of disputed fact to be determined by the jury. Of
course, if this demand for seventeen dollars more
than the freight was improper, there was no tender
of delivery, so the request to charge was properly
denied.
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to These matters are intended to be covered in the
447-foregoing.

45—  Plaintiff’s ground of error seems to be in the
main, that the jury was permitted to determine cer-
tain questions upon which the evidence was doubt-
ful, one of them the reasonableness of a corporate
regulation (rate of $1 a day for demurrage), two
others (exacting a receipt in advance or rather re-
quiring a paper to be signed before delivery of
goods, and exercising a right to discriminate be-
tween its patrons) the reasonableness of a corpora#”
«t&n. In the absence of any general reasoning in
the recent case of Daniel vs. N. J. Street R’way
Co. (25 Vr. 603), defendant suggests as a fair rule
applicable to the case at bar :

Where a corporate regulation does not bear on
its face sufficient matter for the determination of
its reasonableness or unreasonableness, but other
evidence must be resorted to for that determina-
tion and there is evidence fairly supporting each
conclusion, the question is for the jury.

Defendant submits that there is no error in the
record prejudicial to plaintiff.
W. CARRINGTON CABELL,

for Defendant in Error,
W anaque Lumber Co.
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