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Summons.

(Filed May 25, 1928.)

The State op New dersey to dersey Mutual
Casualty Insurance Company,

r corporation. Yon ore sum-

moned to answer the annexed

(seal) complaint of Herbert Migatz

and Loretta Migatz in an action

at law in the Supreme Court.

And take notice that unless you

file your answer to said complaint with the Clerk
of the Supreme Court, at Trenton, within twenty
days after service upon you of this writ and the
annexed complaint, the plaintiffs may proceed in
the suit and judgment may be entered against you.

Witness, William S. Gummere, Chief Justice
of the Supreme Court, at Trenton, this twenty-
second day of May, Nineteen Hundred and
Twenty-eight.

Fred L. Bloodgood,
Clerk.
Raskin, Hornstein & Buskin,
Attorneys.

Notice to the within named Defendant:

In case the within Summons and Complaint are
served upon you personally, then take notice that
if you intend to make a defense to said action, you
must file an Affidavit of Merits within ten days
from the date of service thereof upon you, and
must file your Answer within twenty days from
the date of such service, and in default of the
filing thereof, judgment will be entered against
you.

Raskin, Hornstein & Ruskin,
Attorneys of Plaintiffs.
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Complaint.

(Filed May 25, 1928.)
NEW JERSEY SUPREME COURT,

Essex County,

Herbert Migatz and
Lor etta Migatz,

Plaintiffs,
ACTION AT

LAW.

UsS.

Jers ey Mutual Casualty Insur-
ance Company, a corporation,

Defendant.

Plaintiffs, Herbert Migatz and Loretta Migatz,
his wife, residing in the City of Newark, in the
County of Essex and State of New Jersey, com-
plain of the defendant and say:

1. On or about March 27, 1927, in the City of
Newark, in the County of Essex and State of New
Jersey, they were injured by a Shaw Yellow Taxi-
cab, bearing New Jersey license for the year 1927,
#0-1982-T, Engine #563V41252, the property of
one Arthur Bennett, doing business as Globe Taxi
Company.

2. That on May 19th, 1927, a suit at law for
damage for said injuries was filed in the New
Jersey Supreme Court, Essex County Circuit, by
the plaintiffs herein against the said Arthur Ben-
nett, doing business as Globe Taxi Company.
Subsequent proceedings were had therein with the
result that a general verdict of $2,000.00 was
entered in favor of the plaintiff, Herbert Migatz,
and $8,000.00 in favor of the plaintiff, Loretta
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Complaint.

Migatz, and against Arthur Bennett, doing busi-
ness as Globe Taxi Company, the defendant in
that action.

3. Subsequently, and on December 13th, 1927,
a judgment was entered in the New Jersey Su-
preme Court in favor of the plaintiff, Herbert
Migatz, for $2,000.00, and in favor of the plain-
tiff, Loretta Migatz, for $8,000.00, and for the
sum of $75.46 costs of suit, and against the defen-
dant, Arthur Bennett, doing business as Globe
Taxi Company.

4. On December 13th, 1927, plaintiffs caused to
be issued on said judgment a writ of fieri facias
de bonis et terris directed to the Sheriff of Essex
County, which having been duly recorded, was
delivered to the Sheriff to be executed, but the
said Sheriff has since duly returned said writ
with a return as follows: “All assets of the
estate of Arthur Bennett, deceased, in hands of
Thomas A. Davis, Jr., Administrator; amount un-
known. Dated—December 22nd, 1927”.

5. The said Thomas A. Davis, Jr., has since
informed the plaintiffs that the estate of the said
Arthur Bennett is insolvent and unable to meet
current obligations and that the liabilities ex-
ceeded the assets, and had from the date of the
said judgment in which the said Arthur Bennett
was defendant and the plaintiffs herein were
plaintiffs.

6. On or about January 1st, 1927, the said
Arthur Bennett, doing business as Globe Taxi
Company, entered into a contract with the Jersey
Mutual Casualty Insurance Company, the defen-
dant herein, whereby said Company, for a valua-
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ble consideration, which was duly paid, agreed to
indemnify said Arthur Bennett, doing business as
Globe Taxi Company, for any loss and other ex-
penses not exceeding $5,000.00 for injuries or
death of one person arising or resulting from
claims upon the said Arthur Bennett, doing bus-
iness as Globe Taxi Company, and $10,000.00 for
injuries or death of two persons arising or re-
sulting from claims upon the said Arthur Bennett,
doing business as Globe Taxi Company, on ac-
count of bodily injuries and/or death accidently
suffered or alleged to have been suffered by any
person or persons, by reason of the ownership,
maintenance, and/or use of a certain Shaw Taxi-
cab hereinbefore mentioned.

20 7. Said agreement to indemnify the said Ar-
thur Bennett, doing business as Globe Taxi Com-
pany, was in effect on March 27th, 1927, and con-
tinued in effect to the date of the institution of
suit by the plaintiffs against the said Arthur Ben-
nett on May 19th, 1927.

8. In said agreement it was further provided
that the death, bankruptcy or insolvency of the
said Arthur Bennett, doing business as Globe

30 Taxi Company, should not relieve the dJersey
Mutual Casualty Insurance Company from the
payment of such indemnity as would have been
payable but for such death, bankruptcy or insol-
vency, and if, because of such death, bankruptcy
or insolvency an execution on a judgment for
damages against Arthur Bennett, doing business
as Globe Taxi Company, was returned unsatisfied
An an action brought by the injured person, or
his or her representative, where death results

40 from the accident, an action might be maintained
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by the injured person, or his or her representative
against the Jersey Mutual Casualty Insurance
Company for the amount of such judgment not
exceeding the amount of the policy limit of $5,-
000.00 for one person and $10,000.00 for two

persons. 10

9.  Arthur Bennett, doing business as the Globe
Taxi Company, died September 9th, 1927, insol-
vent, and by reason of his insolvency an execu-
tion on the judgment obtained against him by the
plaintiffs as heretofore set out was and is uncol-
lectable and is wholly unsatisfied. Neither said
Arthur Bennett nor his estate has paid anything
on account of said judgment, and there is due and
owing to the plaintiffs .thereon the sum of $10,-
075.46 with interest from December 13th, 1927. ~0

Plaintiffs demand as damages the sum of Fif-
teen Thousand ($15,000) Dollars.

Raskin, Hornstein & Ruskin,
Attorneys of Plaintiffs.
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Answer.

(Filed June 15, 1928.)
NEW JERSEY SUPREME COURT,

Essex County.

Herbert Migat z and
Lor etta Migatz,
Plaintiffs,
ACTION AT
LAW.

US.

Jersey Mutual Casualty Insur-
ance Company, a corporation,

Defendant.

Defendant answering" the Complaint filed fey the
plaintiffs in the above entitled matter, says that:

1. Defendant has not sufficient knowledge or in-
formation to form a belief as to the allegations
contained in Paragraph One, but leaves the plain-
tiffs to their proof thereof.

2. Defendant has not sufficient knowledge or in-
formation to form a belief as to the allegations
contained in Paragraph Two, but leaves the
plaintiffs to their proof thereof.

3. Defendant has not sufficient knowledge or in-
formation to form a belief as to the allegations
contained in Paragraph Three, but leaves the
plaintiffs to their proof thereof.

4. Defendant has not sufficient knowledge or
information to form a belief as to the allegations
contained in Paragraph Four, but leaves the
plaintiffs to their proof thereof.
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Answer.

5. Defendant has not sufficient knowledge or

information to form a belief as to the allegations
contained in Paragraph Five* but, leaves the
plaintiffs to their proof thereof.

6. Defendant denies the allegations contained
in Paragraph Six.

7. Defendant denies the allegations contained
in Paragraph Seven.

8. Defendant denies the allegations contained
in Paragraph Bight.

9. Defendant has not sufficient knowledge or
information to form a belief as to the allegations
contained in Paragraph Nine, but leaves, the. plain.-,
tiffs to their proof thereof.

First Separ ate Defense.

The said policy of insurance issued by the de-
fendant to the decedent, Bennett, was not in force
or effect at the time the accident occurred or at
the time it is alleged judgment was entered on
behalf of the plaintiffs.

Second Separa te Defense.

Decedent failed and neglected to give any no-
tice or knowledge to defendant of this alleged oc-
currence and in other particulars failed and
neglected to comply with the terms of the said
policy.

George F. Seymour, Jr.,
Attorney for Defendant.
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Reply.

(Filed June 19,1928.)
NEW JERSEY SUPREME COURT,

Essex County.

Herbert Migatz and AN
Loretta Migatz, I
Plaintiffs, 1
1 ACTION AT
VS* / LAW.
Jersey Mutual Casualty Insur- V
ance Co mpany, a corporation, 1

Defendant. J

20 Plaintiffs deny each and every allegation con-
tained in the answer of the defendant, including
the first and second separate defenses, and join
issue thereon.

Raskin, Hornstein & Ruskin,
Attorneys of Plaintiffs.
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Case.

NEW JERSEY SUPREME COURT,
Esse x County.

January 13, 1930.

Herbe rt Migatz and Lor ett a 10
Migatz,
ACTION AT
vs m LAW.
Jersey Mutual Casualty
Insurance Company.

Before Hon. Worrall F. Mountain, J., and a

jury. 20

For the plaintiffs appear Raskin, Hornstein
and Ruskin (by Isidore Hornstein).

For the defendant appears George F. Seymour,
Jr.

(A jury is called and sworn.)

Mr. Hornstein opens for plaintiffs.

Mr. Seymour opens for defendant.

Mr. Hornstein: 1 respectfully ask for a direc- 30
tion on counsel’s opening. I have here a trans-
script of judgment to which there has been a
judicial decision by the Supreme Court of this
state that this accident was with the car of Ben-
nett.

The Court: When you ask for a direction you
say the case is closed. You haven’t anything put
in evidence as yet. You had better be careful
or some day you will be in a bad position.

Mr. Hornstein: I offer now a certified copy of 40
the transcript of the pleadings of the case of Her-
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bert Migatz versus Arthur Bennett doing busi-
ness as the Globe Taxicab Company and Carroll
D. Henderson.

Mr. Seymour: No objection.

(The same is received in evidence and marked
Exhibit PI.)

Mr. Homstein: I offer in evidence a certified
copy of an execution issued out of the Supreme
Court in the case of Herbert Migatz versus
Thomas A. Davis, Administrator of the estate of
Arthur Bennett, deceased, and the return of the
Sheriff of Hudson County wholly unsatisfied.

Mr. Seymour: No objection.

(The same is received in evidence and marked
Exhibit P2))

The Court: This was returned unsatisfied?

Mr. Hornstein: Yes, your Honor. With the
Court’s permission I would like to read into the
record the answer to certain interrogatories in
this case:

“ State whether a policy was issued by the de-
fendant Jersey Mutual Casualty Insurance Com-
pany, Inc. to Arthur Bennett doing business as
the Globe Taxi Company insuring his Shaw taxi-
cab bearing New Jersey license for the year 1927
number 01982-T, engine number 563V412527 A.
Yes.”

“Was said policy of insurance in force.on or
about March 27, 1927? A. Yes.”

“1If your answer to foregoing interrogatories
1s in the negative when was liability in said policy
determined? A. See answer to number two.”

“ What were conditions which brought about the
termination of liability in said policy? A. Lia-
bility not yet determined.”
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Mr. Hornstein: X offer the interrogatories in
evidence as well as the answers.

(Interrogatories are received in evidence and
marked Exhibit P3.)

(Answers to interrogatories are received in evi-
dence and marked Exhibit P4.)

Mr. Hornstein: 1 offer in evidence a certified
copy of certificate issued by the Commissioner of
Motor Vehicles certifying that Arthur Bennett of
number 78 Eighth Avenue, Newark, has filed with
the Commissioner of Motor Vehicles policy’ num-
ber 648 in the Jersey Mutual Casualty Insurance
Company, Inc., covering Shaw cab, engine number
563V41252; serial number blank; registered num-
ber 01474, in accordance with the provisions of
Chapter 231 or 249 of the Pamphlet Laws of 1926
dated October 28, 1928, and signed by William L
Dill.

I wish to read into the record a statement ac-
companying this certificate.

Mr. Seymour: May I see it before that is done ?

Mr. Hornstein: Yes.

Mr. Seymour: No objection to it.

Mr. Hornstein: This is a copy of a letter pre-
sumably on the stationery of the Jersey Mutual
Casualty Insurance Company, Inc., Federal Trust
Building, number 24 Commerce Street, Newark,
New Jersey, dated May 23, 1927. It gives the
names of the officers of the company and directors
and it is addressed to William L. Dill, Trenton.

Dear Sir: We would ask that you please return
to this office policy number 648 issued in the name
of Arthur Bennett of number 78 Eighth Avenue*
Newark, New Jersey, as same is in order for can-
cellation. Yours very truly, Jersey Mutual Casu-
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alty Insurance Company, Inc., by Alexander T.
Morelli, Manager, dated May 23, 1927,’* which is
subsequent to the date of the original accident.

(Same i1s marked P-5.)

I now ask Mr. Seymour to produce the original
policy mentioned in that certificate or a copy of it.

Mr. Seymour: Your notice to produce was to
produce a duplicate of it.

Mr. Hornstein: I served a subpoena to produce
the original.

Mr. Seymour: Read the notice and see what it
says.

Mr. Hornstein: Have you a duplicate ?

Mr. Seymour: There is no duplicate.

Mr. Hornstein: Have you the original?

Mr. Seymour: Yes, here it is.

Mr. Hornstein: I wish to note on the record
that this is the original policy number 648, auto-
mobile cab liability policy expiring October 1,
1927, issued to Arthur Bennett, number 78 Eighth
Avenue, Newark, New Jersey, by the Jersey Mu-
tual Casualty Company, Inc., and I beg leave to
read that part thereof of the first paragraph which
reads as follows:

Mr. Seymour: I object and the reason is that
the proof is now at variance with the pleadings.
The pleadings charge that on or about March 27,
1927, this policy was issued and the offer of proof
here is exactly different from that. The proof
also says here in the complaint paragraph.

6. That on January 1, 1927, and I refer now to
the pleadings in this particular case, that on Jan-
uary 1,1927, the said Arthur Bennett entered into
a contract with the Jersey Mutual Casualty In-
surance Company in which they agreed to in-
demnifying him for any other loss or any other ex-
pense—



13

Case.

Mr. Hornstein: May I interrupt. The date of
the policy reads October 1, 1927, and the actual
date of i1ssuance reads October 1, 1926.

Mr. Seymour: That may be a typographical
error. It refers in paragraph six of the policy
for $5,000 for one person and $10,000 for two
persons and the proof is contrary to that and for
that reason is objectionable.

The Court: The specific variance is what ?

Mr. Seymour: The allegation in paragraph six
1s that the plaintiff in the present suit charges
that a contract was made between Arthur Bennett
and the company and the offer of the plaintiff is
a policy dated October 1, 1926, and in parag'raph
six of the complaint it is alleged he had a policy
indemnifying him in the amount of $5,000 for one
person and $10,000 for two persons and that is
entirely contrary to the language of the proof.

The Court: As I understand it, the plaintiff
has alleged that there was a policy dated January
1, 1927, entered into between one Arthur Bennett
and the defendant.

Mr. Hornstein: May I amend by striking out
the “ entered into” and say, “had a policy on
January 1st” ?

The Court: In which it is agreed among other
things that any loss or expense not exceeding
$5,000 for the injury or death of one person and
$10,000 for the injury or death of two, is that in
here ?

Mr. Hornstein: Yes.

Mr. Seymour: That is not in that policy.

Mr. Hornstein: The allegation is that there was
a policy in effect at or about the time of the acci-
dent. As a matter of fact, there is only one and
that is the one.

10
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The Court: I think you are right. I think the
date of the contract of insurance and its price
terms may be a case of considerable difference be-
tween Arthur Bennett and the company and what
this plaintiff is insisting on is the insurance policy
that was in existence no matter whether it was

i dated January 1st or whether it provides for
$5,000 or $10,000 liability, I think that is as you
suggest a non-essential. As I read the complaint
some of the facts which you have here or some of
the pleadings you have here so far as the date
and the amount may be wrong, but you are ap-
parently attempting to fix the liability upon the
defendant under a policy of insurance and this
is the policy. You may have an exception.

20 Mr. Seymour: Your Honor will bear with me
for a few minutes. Here is where the importance
of that comes in. As your Honor well knows when
we come to court to try a case we depend on the
pleadings. The plaintiff says that we have a
$5,000 to $10,000 policy and we deny that and
now he says he did have a policy that was issued.
in October, 1926, and it was not a $5,000 or
$10,000, it was $5,000. There is such an allega-
tion in this complaint there and the proof it seems

30 to me to entitle us to a nonsuit, because I am pre-
pared to show now that on January 1, 1927, we
did not enter into a contract with anyone by that
name and we did not have a $5,000 or $10,000
policy issued to Arthur Bennett.

The Court: I do not think you are not correct-
in your statement of the law, Mr. Seymour, that
there may be a variance between the proven facts
and the pleadings, but I think that must be in-

4Q terpreted with some degree of common sense.>
That is one of the reasons why litigations stretch
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out an unusual length of time. You may have an
exception.

Defendant’s counsel prays an exception to this
ruling of the Court.

Exception noted as ground of appeal.

The Court: It would be much wiser, Mr. Horn-
stein, hereafter when you are going after anyone
on a written instrument to make sure of the
written instrument.

Mr. Hornstein: I offer the contract in evidence.

(Same is marked Exhibit P-6.)

Mr. Hornstein: The plaintiff rests reserving
the right to prove notice to the company of the
occurrence of this accident. With that reserva-
tion I would like to rest.

The Court: Have you proved yet that an auto-
mobile of the motor number and serial number
identified by the policy was in the accident in
which you obtained this judgment?

Mr. Hornstein : That was pleaded and proved
in the original suit which went to trial by judg-
ment as a matter of judicial determination.

The Court: You mean in this case in the Su-
preme Court?

Mzr. Hornstein: Yes, your Honor.

The Court: You plead that the defendant
Arthur Bennett was the owner of a Shaw yellow
taxi bearing New Jersey license, that is the regis-
tration I presume for the year 1927 number
01982T. Now, there is a certificate from the
Motor Vehicle Department giving you an engine
number which corresponds with the engine num-
ber in the policy, but there is no other identifica-
tion. Do you see what I mean? Have you con-
nected this?

20
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Mr. Hornstein: After this certificate was filed
in 1926 with the policy, subsequently the license
number of the car was changed in 1927, the one
alleged covering the same cab. I think I have a
card here from the Motor Vehicle Department
showing that. 1 have a copy of a letter written
to the Commissioner of Motor Vehicles and in re-
turn I have a card post marked by the Commis-
sioner that in 1927 license No. 01982T was issued
to cover a Shaw taxicab.

The Court: I think that is covered by inter-
rogatories.

Mr. Hornstein: With the permission of the
Court, I would like to rest now, reserving the
right if the Court deems it necessary, to prove
actual notice to the Company of the occurrence of
this accident, but my understanding of the law is
affecting the situation in question and similar sit-
uations as it has been construed by the court of
last resort of this state, in my opinion makes it
unnecessary to prove actual notice.

(Argument.)

The Court: How does that affect one who is in-

.jured? The policy does set forth that the assured

shall give to the company immediate notice of any
accident and also give notice of any claims on ac-
count of said accident. If suit is brought against
the assured to recover damages I do not see how
that affects one who is injured. Suppose the as-
sured and the company should collude! Suppose
the company should say to the assured, “ Dp not
give me any notice of this defendant, I have a per-
fect defense,” of course the person injured does
not know who the insurance company is or where
it is or the amount of the policy or anything else.
However, Mr. Seymour knows more about that

4Q than I do, probably.

Plaintiffs rest.
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Mr. Seymour: I now make a motion to nonsuit
the plaintiff on the plaintiff’s case and I have sev-
eral grounds on which I rest that motion. My first
ground is to the record, the transcript of the rec-
ord in the New Jersey Supreme Court introduced
by the plaintiff and marked Exhibit PI. The
record distinctly shows that on May 23, 1927, the
defendant Arthur Bennett was served personally
by process. The next in the transcript is an an-
swer of the defendant Arthur Bennett in which
the defendant denied every material allegation in
the complaint. The answer was filed on the 14th
of June, 1927. The complaint or rather the sum-
mons was served on May 23rd. The next that ap-
pears is a rule for interlocutory judgment and
that rule is actually entered on time in July, 1927,
by Raskin, Hornstein and Ruskin, who were the
attorneys for the plaintiff in that suit and are the
attorneys for the plaintiff in this suit. The next
appears on the record is November 19, 1927, that
on motion by Raskin, Hornstein and Ruskin an
order allowing the administrator to defend the
suit on the death of the defendant Arthur Ben-
nett. The only notice this Court has to that effect
is the statement in this notice to the effect that it
appeared to the Court that Arthur Bennett died
on the 9th day of September, 1927, and I respect-
fully urge upon the Court that that is not the way
nor has this Court any first hand knowledge of
the fact that Arthur Bennett is not yet alive, and
for that reason it does not appear here what peti-
tion was made here for this order nor does it ap-
pear what affidavits are on that order, nothing but
the plain allegation of the plaintiffs’ attorneys
that on the 9th day of September, 1927, Bennett
died. The next notice appears to be dated Novem-
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ber 16,1927, which says that on Saturday the 19th
day they made a motion in the Supreme Court for
the appointment of an administrator pendente lite
Thomas Davis and they say on the 19th they are
going to make a motion for substituting the de-
ceased. On the same day, November 19th, they
give notice to the administrator that on Monday
the 5th of December they are going to apply for
the empaneling of a jury for the purpose of as-
sessing damages. The next that appears is a mo-
tion that is entered on September 12th which is an
order of reference for the assessment of damages.
I call the Court’s attention particularly to the fact
that according to these papers here Bennett died
on the 9th of September, 1927, and on September
12th, 1927, they have a motion for an order of ref-
erence for the assessment of damages; the notice
was actually entered on the 12th and the order
made on the 10th.

My motion on that particular part is this: That
under our Practice Act it is required that if one
wants to assess damages he must give notice to
the person who is the defendant; in other words,
the right to assess damages, the right to try one’s
case, the person who is interested shall receive
notice of such assessment of damages. It appears
according to these papers that on my motion for a
nonsuit we have to assume that these papers are
correct, that on September 9th Bennett died and
that on September 10th they took an order to as-
sess damages by a jury. In this transcript there
must be some notice, there must be some record
here to show that when that order was made that
notice has been given so the defendant could have

4Q jointly put in any proof it wanted to on the assess-

ment of damages. I calkthe Court’s attention to
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this, that under our Practice Act we have twenty
days in which to file an answer and I will admit
that the Practice Act says distinctly that if you
are out of time on that twenty days you are out
of time and you lose your day in court, but on May
23rd this man was served and on June 14th he files
his answer and that is a denial of every material
allegation in the complaint, and from the 23rd of
May to the end of May there were eight days with
fourteen days in June, in other words, twenty-two
days from the service of the complaint until the
filing of the answer. The defendant had twenty
days to answer and I think the Court can take ju-
dicial notice that the 30th of May is a legal holiday
and I do not have to tell this Court that in a
twenty-day calendar there are several Sundays.
The point is this: This man was out of time in
his answer, but if he was, there is nothing here to
show there was anything done to strike that an-
swer out. He goes right ahead and the answer
is served and filed and he does nothing about it
but takes an interlocutory judgment, which your
Honor or any other judge will sign when I pre-
sent an order and say it is 0. K. at that time, and
you will sign the order. In this instance he shows
by his own transcript that this defendant was
actually in default for the purpose of one day.
Then takes his order of interlocutory judgment
and on the 10th of December comes into Court
and takes an order for the assessment of dam-
ages. The point is that this defendant whether
he was alive or dead on the 10th of September, he
was entitled to notice that they were going to as-
sess damages on the default judgment and they
must give him that notice, and the law says speci-
fically he must get notice. They did not do*that and
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then in November they had an administrator ap-
pointed in this case for the purpose of substitut-
ing some person for this man. They set up an
artificial person and that artificial person on the
9th of November is appointed administrator. I
say to you that that is a peculiar proceeding.

(Argument.)

The first ground is that the record does not show
that notice of the assessment of damages was
given to the defendant Bennett.

2. My next motion is and for this reason
would like to call the Court’s attention particu-
larly to Exhibit P-6 which is the original policy
of insurance issued to the defendant Arthur Ben-
nett. I would like to renew briefly and without
wasting any time on it my original motion before
and that is that the proof as submitted is so great-
ly at variance with the pleadings in the case that
I am entitled to a nonsuit as to that. I refer par-
ticularly to paragraph six of the complaiiit.

I say that the policy offered, Exhibit P-6, is so
greatly at variance with the allegations in the
complaint that I should have a nonsuit on that.

3. In paragraph eight of the complaint it alleges
that the contract of insurance entered into be-
tween Bennett and the company provided that the
bankruptcy or insolvency of the said Bennett
should not relieve the company from the payment
of such indemnity as would have been payable ex-
cept for such bankruptcy or insolvency. I respect-
fully call the Court’s attention to the fact that
there is no part of the policy, Exhibit P-6, which
contains any such provision and I urge on that
that there is such a variance between the proof
and the allegation that I should have a nonsuit.
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4. My further motion for a nonsuit is that the

transcript of the Supreme Court containing the
original complaint marked Exhibit P-1 in this case,
in which Bennett was the defendant, alleges in
paragraph one that the defendant Arthur Bennett
was the owner of a Shaw yellow taxi bearing New
Jersey license for the year 1927 No. 01982T.

The Court: That is the transcript you are re-
ferring to?

Mr. Seymour: Yes. I now refer to Exhibit P-4,
a certificate from the Commissioner of Motor
Vehicles which certifies that Arthur Bennett had
policy No. 648 and which certifies that the regis-
tration number was 04174. My contention is there
that it shows clearly from the proof that the auto-
mobile which was alleged to have had this acci-
dent at this time and in which these persons were
supposed to have been injured had registration
number 01982T and the proof of No. 04174 is so
directly contrary as to show conclusively that the
car, which was in the accident, which Bennett is
charged with operating, whs not the car insured
by this company. Also in that respect I would
like to call the Court’s attention to the fact that
in Exhibit P-6, which is the original policy of
insurance, there is no state registration of any
kind, in other words, where it says “ state license”
there is no number.

The Court: They have simply the engine num-
ber?

Mr. Seymour: Yes, your Honor.

The Court: Engine and motor numbers ?

Mr. Seymour: The point of that motion is that
the automobile that caused the accident or was in
the accident is not sufficiently identified for the
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purpose of holding us, and for that reason we
should have a nonsuit.

5. I have another point to urge and in that re-

gard I would like to call the Court’s attention to
this policy No. 648 and read the clause here which
practically sets out the contract of insurance. Sup-
pose someone takes a car who is a stranger to us
and a stranger to the owner and caused an acci-
dent with that automobile. I do not have to tell
your Honor that if I prove that, if I can prove
that that is the automobile which was stolen and
while in the possession of that stranger who stole
it he causes damage, your Honor would give me
a nonsuit as against that defendant. In this par-
ticular instance, it first did not appear to the
Court the cause of the injury and second it did not
appear who was driving the car, whether it was
the driver of the owner or the agent of the owner,
and whether the car was being used at that par-
ticular time as a taxi. If these Migatz people
could allege that they were passengers in this car,
if they could allege they were using this car as a
taxicab, then, I think the Court has a right to
assume that the car was actually being used as
a taxicab in accordance with Chapter 231 at that
time.

(Argument.)

Mr. Seymour: It does not follow and you can-
not read into that record that at that time or at
that place Bennett’s car was being used as a taxi-
cab, and I say this taxicab at that time was being
used without the permission of Bennett and used
without his knowledge and he would have a per-
fect defense on the record. If he had such a de-
fense this Court would not hold him in. That is
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all his complaint shows in this case: 1st, a very
great variance between the proofs and the allega-
tions in the complaint, each complaint. Next it
did not show anything about wfyat this automobile
was being used as. I do not know, you do not
know and we do not know how it was being used.
Last but not least my contract with this man Ben-
nett was a contract of indemnity. I have no policy
of insurance, I have a contract with him and I
said that I agreed to indemnify him, that is what
I did. I didn’t say I was going to be responsible
for anyone out on the street that was going to
be hurt. 1 said, “ If you use this car, if you op-
erate; maintain or own this wagon I have de-
scribed here, and it was actually being used as
a taxi, described in Chapter 231 of the laws of
1926, and if an accident results in the operation
and ownership of it, if you are called upon to pay
$5,000,1 will pay you.’’

I have given the other side a contract of in-
demnity to Bennett. According to the plaintiffs’
papers Bennett died on September 9th, and I do
not have to tell your Honor that they must have
four days’ notice of motion. On September 9th
Bennett was alive, because on that day according
to their papers he died and their notice of motion
1s, or rather their order was taken on the 10th
day of September, 1927, on motion of Raskin,
Hornstein and Ruskin, the attorneys all the way
through.

Now, if your Honor please, Bennett lived at
least three days before September 9th, because
that is the day he died and he was living before
that. He was available and he should have been
served with a notice. They gave him no such no-
tice and the man dies and in November and they
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have an administrator appointed and he turns
around and takes the notice which they give him.
I do not think it is material to the extent of being
vital, but I would like to call the Court’s atten-
tion to this, part of the proofs here, Exhibit P-2,
which purports to be the return of the Sheriff of
the County of Essex, in Which he returns the ex-
ecution unsatisfied. I want to call the Court’s at-
tention to this in particular, and that is that the
execution was issued on the 13th day of Decem-
ber, 1927, and on the 21st day of December, 1927,
the Sheriff of the County of Essex, Conrad
Deuchler, appointed one of his deputies to make
the levy and the next thing we have is a certi-
ficate to the effect that he can find neither goods
nor chattels and returns the execution unsatisfied
signed by Harry L. Huelsenbeck, Sheriff. I think
the Court should take judicial notice that Mr.
Huelsenbeck became Sheriff on December 1st,
1929. For the purpose of meeting the offer that
the plaintiff wanted to meet, I show that this re-
turn of an unsatisfied execution on its face is
erroneous and cannot be taken at its face value.

I ask the Court on the objections alleged to di-
rect a judgment of nonsuit.

The Court: The recitation of these facts, I
think, will dispose of the motion. I have before
me an exemplified copy of the record in'the New
Jersey Supreme Court of a case Which was
brought in that Court by Herbert Migatz and
Loretta Migatz who are plaintiffs in the case,
which we have before us. That action was brought
against one Arthur Bennett doing business as the
Globe Taxi Company and Carroll D. Henderson.
The chronology of that case gathered from this
exemplification is as follows: In 1927, May 19th,



summons attested; May 23rd, summons served.
Answer was filed out of time by Bennett. July
12th a rule for interlocutory judgment was en-
tered. November 19th the Chief Justice appointed
Thomas A. Davis, Jr., in place of the defendant
Bennett, said Davis having been appointed Ad-
ministrator of the estate of Bennett who died.
The order appointed Davis as substitute defen-
dant for the deceased. On November 19th Davis
was served with a notice of that motion so that
after he was appointed by the Surrogate he knew
that he was to be the substituted defendant in
this case. After the Chief Justice signed an or-
der appointing him to take the place of Bennett,
as Administrator, pendent lite, the substituted
administrator was given notice that an application
would be made on December 5th to Judge Smith
to try this case with a jury drawn from the gen-
eral panel; Judge Smith had formerly had his
authority from the Chief Justice to try the case,
an order being on record to that effect. The case
came on before Judge Smith and the substituted
administrator had notice of that trial, and after
the case was tried before Judge Smith judgment
was entered in favor of Herbert Migatz for $2,000
and Loretta Migatz for $8,000. Execution was
issued on this judgment and returned unsatisfied.
The two plaintiffs now turn to the insurance com-
pany, alleging that this company had a policy
which was in effect at the time of the accident for
which they sued and look to the company for
indemnification. The question of identity has been
raised. According to the complaint filed in the
original action, or the first action in this Court
against Arthur Bennett it was alleged that Ben-
nett was the owner of a Shaw automobile bearing
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New Jersey license for 1927 No. 01982-T. To con-
nect that so as to indicate the policy covered that
car we have the following proof: That the Com-
missioner of Motor Vehicles upon receipt of a
policy from Bennett, taken out by the defendant
company, which policy was No. 648 and which is
in evidence, filed the policy and it appears that in
accordance with that policy a Shaw ear with an
engine No. 563V41252 was covered. The regis-
tration number was different. So now we have
not only the license number but according to the
number of the identification so far as it indicates
that this engine number and that car number will
probably show it was the car, in view of the action
which took place before Judge Smith, but this was
all cleared up by answers to interrogatories served
on the defendant and this question was asked,
‘“State whether policy was issued by the defendant
Jersey Mutual Casualty Company, Inc., to Arthur
Bennett doing business as Globe Taxi Company
and using Shaw taxi bearing license number
01982-T for the year 1927 and named in the first
complaint filed in the Court upon which they ob-
tained judgment,” and then this question, “ Does
No. 563V41252 registered engine number issued
by Commissioner of Motor Vehicles identify the
car ?’’ and the answer to that is, ‘‘Yes. ”

I will deny the motion because as to the first
ground for your motion for a nonsuit, I have cov-
ered it by the chronology of the case which was
tried, evidently, before Judge Smith. The ques-
tion of variance I have passed upon. The fourth
ground of your motion as to the identity of this
car I have just passed upon, because I think it
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appears positively from the evidence before me
that when this right of action arose Bennett had
this policy and owned this car.

You may have an exception.

Mr. Seymour: Did your Honor pass on the
motion for lack of notice as required by the Prac-
tice Act, that they are not entitled to a judgment
of damages without giving us notice and there
is not any notice in the transcript!

The Court: Are you sure of that! If there
wasn’t it wouldn’t make any difference. This
judgment is regularly entered in the Supreme
Court and I cannot attack it.

(Argument.)

The Court: After Bennett died the administra-
tor pendente lite was appointed by the Chief Jus-
tice and at that time no judgment had been en-
tered. On the 19th day of November, the adminis-
trator was served with a notice that the plaintiff
would apply to Judge Smith to empanel a jury
drawn from the general panel to assess damages
on the complaint. On July 12th the plaintiffs’ at-
torneys took an order for interlocutory judgment
by which under our law was to try to stop the
defendant from proceeding with his suit after
having his day in court. That rule was entered
on the 12th day of July.

Mr. Seymour: The point I am making is that
on September 12th they took an exparte order
from the Chief Justice and that order was an
order of reference for the assessment of damages.
There is nothing in this transcript which shows
that Bennett ever received any notice of this
order made on the 12th day of July or entered in
the minutes of the Court, nor is there anything
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Isidore Hornstein, direct.

in the transcript to show that the order entered
on September 12th of the Chief Justice—

The Court: Damages must be assessed after
giving notice to the defendant.

Mr. Seymour: I understand your Honor de-
nies the motion as to the fact that it is not neces-
sary for him to prove affirmatively in his case
that the car was being used, maintained and oper-
ated in accordance with Chapter 231 of the laws of
19267

The Court: No, I will not require him to prove
that on his case.

Mr. Seymour: Your Honor will deny that mo-
tion, too?

The Court: Yes.

Defendant’s counsel prays an exception to this
ruling of the Court.

Exception noted as ground of appeal/

Isidore Hornstein sworn in behalf of defen-
dant.

Direct examination by Mr. Seymour.

Q. You are the attorney of these nlaintiffs?
I am.
Q  You are the Isidore Hornstein who is a

member of the firm of Baskin, Hornstein and
Buskin, the attorneys in the original suit? A.
Yes.

Q. Let me direct your attention to this letter
dated June 20, 1927, and I ask you if that is the
original letter from your office? A. It is.
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Paul J. O’Neil, direct.

Mr. Seymour: 1 offer this letter in evi-
dence.

Mr. Hornstein: I object to it as irrelevant
and immaterial and as having no bearing on
the case and as being collateral to this issue.

The Court: How is that important?

Mr. Seymour: It shows direct knowledge
that the plaintiffs, through their attorneys,
knew that Bennett was alive and filed an an-
swer on the 14th of June.

The Court: I will admit it. It doesn’t
hurt you any.

(Letter is marked Exhibit DI.)

Paul J. O’Neil sworn in behalf of the defen- 20
dant.

Direct examination by Mr. Seymour.

Q. You have had charge of the Claim Depart-
ment of the Jersey Mutual Casualty Insurance
Company for three years, haven’t you? A. Yes,
Sir.

Q. Since about October 1, 19267 A. Yes, sir.

Q. As such were you familiar with all claims
for damages made by assureds of the company 30
at that time? A. I was.

Q. Did you ever receive any claim from this
very man named Arthur Bennett as to any acci-
dent he had with his car? A. I did not.

40
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Paul J. O’Neil, cross.
Cross examination by Mr. Hornstein.

Q. Were you notified by the Commissioner of
Motor Vehicles that Arthur Bennett had this ac-
cident? A. No, sir.

Q. Did your company request the cancellation

20 .of this particular policy after the accident? A.

20
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I had nothing to do whatever with that part of
the work. That was the duty of the underwriting
department. All I did was taking care of claims,
expenses and reports and preparation of suits for
trial.

Q. Is there anyone in your department who ex-
amines police blotters for. the record of accidents
in which your company may be interested? A.
No, the first knowledge we have is when an acci-
dent report is received either personally or
through the mail.

Q. I ask you to look at this newspaper report
of an automobile accident, and I ask you whether
you ever saw, read or heard of it. A. This par-
ticular part?

Q. That has particular reference to the acci-
dent there reported by Herbert and Loretta
Migatz. A. I never saw that paper.

Q Did Mr. Bennett or anyone representing
Mr. Bennett ever call upon the Jersey Mutual
Casualty Insurance Company and request them
to defend him in the suit then pending in the
Supreme Court of Essex County? A. No one
ever gave us any notification of this accident or
suit until such time as we received your complaint
against the Jersey Mutual Casualty Insurance
Company.
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Paul J. O’Neil, cross.

Q. Tell the court and jury from your records
when your company first received the summons
and complaint in connection with this first suit?
A. We received the summons and complaint first
on May 25th about one o’clock in the afternoon.

Q. What year? A. 1928.

Q. Your answer refers to the summons and
complaint in the suit of Loretta and Herbert
Migatz against Arthur Bennett. A. Herbert and
Loretta Migatz against the Jersey Casualty In-
surance Company, the summons which I hold now
in my hand.

Q You mean to tell this court and jury you
had absolutely no knowledge of either the acci-
dent or this pending suit? A. Are you referring
to the original suit against Bennett personally?

Q. Yes. A. I had absolutely no knowledge of
that accident or suit until such time as we re-
ceived this paper dated the 22nd of May, 1928,
received by us May 25, 1928.

Q. Do you know of your own knowledge when
Mr. Bennett paid his last premium in connection
with that policy? A. I don’t know that, that is
the underwriting department’s work.

Q. Is the underwriting department in court?
A. You better ask Mr. Seymour that.

Mr. Seymour: I ask Loretta Migatz to
stand up so that the jury can see her, and
Herbert Migatz, her husband, who is sitting
next to her, and with that the defendant
rests.

Defendant rests.
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Herbert Migatz, direct.

Herbert Migatz, one of the plaintiffs, sworn in
his own behalf, in rebuttal.

Direct examination by Mr. Hornstein.

Q. You are one of the plaintiffs in this suit?
A. Yes, sir.

Q. And you were a plaintiff in the original suit
brought against Arthur Bennett, trading as the
Globe Taxi Company? A. Yes, sir.

Q. Did you immediately after the accident have
a conversation with Arthur Bennett?

Mr. Seymour: 1 object.

The Court: How is that rebuttal?

Mr. Hornstein: I do not want to bring out
what the conversation was, but what it led
to and what information he got from Ben-
nett to connect up this company.

The Court: What do you want to prove
of Mr. Migatz, that Mr. O’Neil did have
notice ?

Mr. Homstein: Yes, your Honor, that is
the purpose.

The Court: Why don’t you ask him if
he gave notice to O’Neil or the company as
contradicting Mr. O’Neil? Mr. O’Neil said
he did not have notice, but did not say his
company did not, so you will have to contra-
dict him.

Mr. Hornstein: I will withdraw the wit-
ness.

Plaintiffs rest.
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Mr. Hornstein: I respectfully move for
the direction of a verdict on the ground that
there is absolutely no disputed question of
fact in the case and the records offered in
proof substantiate the claim fairly. There
is no material dispute as to any fact in the
case and I think from the records before the
court we are entitled to a direction.

Mr. Seymour: I am going to ask your
Honor to direct a verdict for the defendant
at this time and I at this time renew all my
motions for a nonsuit and on the further
ground for a direction I want to refer par-
ticularly to the transcript which provides
that on December 5,1927, Judge Smith signed
an order saying that a jury had considered
this matter and had returned a verdict in
favor of Herbert Migatz for $2,000 and the
other plaintiff Loretta Migatz for $8,000
against the estate of Arthur Bennett. My
first objection to that is this: My policy is
a personal policy issued to Arthur Bennett
for the operation of a taxicab and I do not
have to tell your Honor that while adminis-
trators have a right to be substituted for
lots of things there is nowhere in the records
where we find that this administrator was
substituted for the purpose of operating a
taxicab.

On the further ground that there is noth-
ing in the record and postea to show that
this verdict was the result of personal in-
juries sustained by reason of ownership and
operation of the taxicab in accordance with
Chapter 231 of the laws of 1926. A further
point is that if this plaintiff had anything but
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personal injuries caused by the use of this car
as a taxicab then we are not liable; if this
verdict was for the loss of Mr. Migatz’ car
we cannot be held for that because the policy
distinctly states that it is for a personal lia-
bility and not property damage.

The Court: The limit of the liability seems
to be $5000 on this policy. Suppose I direct
a verdict, how do you expect me to apportion
it?

Mr. Hornstein: If I may respectfully sug-
gest, the policy reads $5000 for injuries to
any one person. It particularly specifies
“ Any one person”. In this case I am sat-
isfied to have a verdict directed in favor of
Loretta Migatz against the defendant for the
sum of $5,000 and for Herbert Migatz against
the defendant in the amount of $2,000.

The Court: Loretta Migatz got $8,000 and
Herbert Migatz $2,000?

Mr. Hornstein: Yes, your Honor.

The Court: Gentlemen of the Jury, I
direct that you bring in a verdict in favor
of the plaintiff Herbert Migatz against the
defendant in the amount of $2,000 and a
judgment in favor of Loretta Migatz against
the defendant in the amount of $5,000.

Defendant prays an exception to this rul-
ing of the Court.

Exception noted as ground of appeal.
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Exhibit D-1.

Raskin, Hornstein & Ruskin
Attorneys and Counsellors at Law _
1 Exchange Place
Jersey City, N. J.

Telephone Montgomery 9706, 9707 10

Alexander Raskin
Isidore Homstein
Victor Ruskin

June 20, 1927.

Benjamin W. Miller, Esq.,

Counsellor at Law,

156 Market Street,

Newark, New Jersey. 20

R e: Migatz-vs-Bennett.
Dear Sir:
We understand that you represent the defen-

dant, Arthur Bennett, in the above entitled cause

and you filed an answer in his behalf on the 14th
inst.

Please he good enough to send us a copy of the
same, and oblige.

Very truly yours,

Raskin, Hornstein & Ruskin,

by J. Hornstein.
1422/H.

40
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Exhibit P-1.

TRANSCRIPT.

The State of New dJersey to Arthur Bennett,
DOING BUSINESS AS GLOBE T aXI COMPANY,
and Carr ol 1 D. Henderson. You are

[seal] summoned to answer the annexed com-

plaint of Herbert Migatz and Loretta

Migatz in an action at law in the Su-

preme Court. And take notice that un-

less you file your answer to said complaint with

the Clerk of the Supreme Court, at Trenton, with-

in twenty days after service upon you of this writ

and the annexed complaint, the plaintiffs may

proceed in the suit and judgment may be entered
against you.

Witness, William S. Gummere, Chlef Justice
of the Supreme Court, at Trenton, this nineteenth
day of May, Nineteen Hundred and Twenty-seven.

Edward J. Kelleher,
Clerk.

Raskin, Hornstein and Ruskin,
Attorneys.
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NEW JERSEY SUPREME COURT,

E ss ex County.

Her bert Migatz and Lorett a
Migatz,
Plaintiffs,

Us. Action at Law.

Complaint.
Arthur Bennett, doing business

as Glo be Taxi Company, and
Carroll D. Henderson,
Defendants.

Plaintiffs, Herbert Migatz and Loretta Migatz,
his wife, residing in the City of Newark, County
of Essex and State of New Jersey, complain of
the defendants, Arthur Bennett and Carroll D.
Henderson:

First Count.

1. Defendant, Arthur Bennett, on or about
March 27, 1927, was the owner of a Shaw yellow
taxicab, bearing New Jersey license for the year
1927, 01982-T.

2. On or about said date, the plaintiffs, Her-*
bert Migatz and Loretta Migatz, were passengers
in an automobile operated by the plaintiff, Her-
bert Migatz, and were proceeding easterly along
Waverly Avenue at or about a point where the
said Waverly Avenue intersects Somerset Street,
and were crossing said intersection.

3. The defendant, Arthur Bennett, at or about
said time, by his servant and agent, the defendant,
Carroll D. Henderson, operated and drove his
said taxicab northerly along said Somerset Street,
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at a high and excessive rate of speed, and with-
out warning, negligently and carelessly ran into
and collided with the automobile in which said
plaintiffs were passengers, overturning and de-
molishing the same and severely and painfully
injuring both plaintiffs.

4. Because of the negligence and carelessness

of said defendants, the plaintiff, Loretta Migatz,
sustained a fracture of the nose, a fracture of
the skull, a fractured pelvis and other serious
internal injuries. Said injuries are permanent
and by reason thereof, said plaintiff endured, still
endures and will in the future endure great pain
and suffering, and will be crippled for the re-
mainder of her natural life, and by reason thereof
was, 1s and will be unable to attend to her neces-
sary domestic affairs which she otherwise could
and would have done, and she will never be able
to attend to her household duties by reason of
said accident because of the permanent character
of said injuries.

Plaintiff, Loretta Migatz, demands Seventy-five
Thousand ($75,000.) Dollars damages.

Second Count.

1. Paragraphs One (1), Two (2) and Three
(3) are realleged and made a part hereof.

2. Because of the negligence and carelessness
of said defendants, the plaintiff, Herbert Migatz,
was severely and painfully injured in and about
the head, body and limbs to his great damage,
pain and suffering.

3. The plaintiff, Herbert Migatz, is the hus-
band of the plaintiff, Loretta Migatz, and by rea-
son of the negligence of the defendants as above



39

Exhibits.

set forth, he has been obliged to and did expend
divers large sums of money for doctors, nurses
and medicines, endeavoring to cure said plaintiff
of her said injuries and their consequence, and
he will in the future be obliged to expend large
sums of money in an endeavor to effect a cure of
the said injuries. Said plaintiff alsoi lost the
services of his wife and he will continue to lose
such services for a long period of time.

Plaintiff, Herbert Migatz, demands Twenty-five
Thousand ($25,000.) Dollars damages.

Raskin, Hornstein and Ruskin,

Attorneys of Plaintiffs.

I hereby appoint and depute Daniel Demarest,
Jr. to serve the within writ.

Witness my hand and seal this 21st day of May
1927.
Conr ad Deuchler
Sheriff.

By Rupert F. Mil1ls,
Under Sheriff.
(L.S.)
Sheriff Fees $6.78

May 26 1927

Served the within Summons & Complaint May
23, 1927 Personally upon Arthur Bennett doing
business as Globe Taxi Co. within named defen-
dant at his principal place of business 123 Broome
St. Newark, N. J. Defendant Carroll D. Hender-
son Inc. New York.

Conr ad Deuchler
Sheriff

By D. Demarest dJr.
i\ Sp. Deputy.
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SUPREME COURT OF NEW JERSEY,

Essex Count y.

Herb ert .Migatz and Lorett a

Migat z,
Plaintiffs,
Action at Law.
UsS. Answer of Defen-
'"dant Arthur
Bennett.

Arthur Bennett, doing business
as Globe Taxi Company, and
Carroll D. Henderson,

Defendants.

The defendant Arthur Bennett residing in the
City of Newark, County of Essex and State of
New Jersey, says that:

First defense to firs t count.

1. The defendant admits the allegations of
paragraph 1, of said complaint.

2. He has no knowledge of the matters set forth
in paragraph 2 of said complaint sufficient to form
a belief, but puts plaintiffs to their proof.

3. He denies the allegations set forth in para-
graph 3 of said complaint.

4. He has no knowledge of the matters set forth
in paragraph 4 of said complaint sufficient to form
a belief, and puts plaintiffs to their proof.

Second defense to first count.

The defendant his agent or servant was ngt,
guilty of any negligence, but that the plaintiffs
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were guilty of contributory negligence in that at
the time and place mentioned in the Complaint
they were operating and conducting themselves
in a reckless and careless and negligent manner
and did not use that degree \Qf care then a od there
required for their own safety in view of the ex-
isting conditions.

Wherefore defendant demands that Complaint
be dismissed with costs.

First defense to second count.

1. The defendant admits the allegations of
paragraph 1, of said Complaint, and as to para-
graph 2 he has no knowledge of the matters set
forth sufficient to form a belief, and puts plaintiffs

to their proof, and as relates to paragraph 3, he
denies the allegations set forth.

2. He has no knowledge of the matters set
forth in paragraph 2 of the second count of said
complaint, sufficient to form a belief and puts
plaintiffs to their proof.

3. He denies the allegations as is set forth in
paragraph 3 of the second count.

Second defense to secon d count.

The defendant repeats as is alleged in the Sec-
ond defense of the first count.

Wherefore the defendant demands that corn-
plaint be dismissed with costs.

Benj . Wm. Miller
Attorney for Defendant

Arthur Bennett..
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NEW JERSEY SUPREME COURT.

Herbert Migat z and Lor et ta
Migat z,
Plaintiffs, Action at Law.

Rule for Inter-
locutory Judg-

Arthur Bennett, doing business ™c¢nt:

v s -

as Globe Taxi Company,

Defendant.

The summons and complaint in this cause hav-
ing been duly served personally upon the defen-
dant, Arthur Bennett, doing business as Globe
Taxi Company, on May 23rd, 1927, and said de-
fendant having failed to file an answer or take
any other step in response to the complaint with-
in the time limited by the rules of Court,

It is on this 12 day of July, 1927, on motion of
Raskin, Homstein & Ruskin, Attorneys of the
plaintiffs, Ordered that judgment interlocutory
be entered against the defendant, Arthur Ben-
nett, doing business as Globe Taxi Company, and
in favor of the plaintiffs, Herbert Migatz and
Loretta Migatz, and

It is further Ordered that the damages of the
plaintiffs be assessed by a jury drawn from the
general panel during its attendance at the Essex
County Circuit. Rule actually entered this 12th
day of July, 1927.

On motion of

Raskin, Hornstein & Ruskin,
Attorneys.
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NEW JERSEY SUPREME COURT,

Esse x County.

Herbert Migat z and Loretta
Migatz,
Plaintiffs, # 10

[ Action at Law.

VS. 1
\NOrder of Refer-

( ENCE FOR ASSESS-
Arthur Bennett, doing business ( MNI'OF Dam_

AGES*
as Glo be Taxi Company, an
Carroll D. Henderson, 1

Defendants. J

Application having been made to me on behalf
of plaintiffs for the assessment of their damages
in this action by a jury drawn from the general
panel, and it appearing that judgment interlocu-
tory by default has been entered in favor of plain-
tiffs, and against the defendant, Arthur Bennett,
doing business as Globe Taxi Company, upon said
defendant’s failure to file an answer within the
time required by law,

It is, on this 10th day of September, 1927, on
motion of Raskin,' Hornstein & Ruskin, Attorneys g
of Plaintiffs, Ordered, that plaintiffs’ damages
be assessed by a jury drawn from the general
panel during its attendance at the Essex County
Circuit under the direction of the Honorable
William A. Smith, Circuit Court Judge, to whom
the same is hereby referred.

20

Wm- S. Gummere
C. J.
Entered September 12, 1927.
On motion of
Raskin, Hornstein & Ruskin,
Attorneys for Plaintiffs.

40
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NEW JERSEY SUPREME COURT,

Essex Count y.

Herb ert Mig at z and Lorett a \
Migat z, I
Plaintiffs, |

I Action at Law.

VS. 1
VNot ice of Appli-

/ cation to Assess

Arthur Bennett, doing business [ Damages.
as Globe Taxi Company, and V
Carroll D. Henderson, 1

Defendants. J

Tumhomas A Davis, Jr., Esq.,
Administrator pendente lite of the
estate of Arthur Bennett, deceased, and
Benjamin William Miller, Esq.,
Attorney of record for the said
Arthur Bennett, deceased.
Sirs:
Please take notice that on Monday, the 5th
**ecem”el. 1927, at 10 o’clock in the fore-
noon, or as soon thereafter as counsel can be
heard, at the Court House, in the City of Newark,
we shall apply to the Honorable William A.
Smith, Circuit Court Judge or to such other
judge as may then preside in the Supreme Court,
Essex County Circuit, for the empaneling of a
jury drawn from the general panel for the pur-
pose of assessing damages on the complaint in
the above cause, pursuant to an order made in
the, above cause on September 10th, 1927.

Dated: November 19th, 1927.

Raskin, Hornstein & Ruskin
Attorneys of Plaintiffs.
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NEW JERSEY SUPREME COURT,

Esse x Count V.

Herb ert Migatz and Loretta \
Migatz, ]
Plaintiffs, Action at Law. 10

1 Order Admitting

\ Administrator to

. . Defend Suit on
Arthur Bennett, (iomg business Death of Defen-

as Glo be Taxi Company, and V Bennett IR
Carr ol1 D. Henderson, 1

Defendants. 1

It appearing to the Court that Arthur Bennett,
the above named defendant, died on the ninth day 2q
of September, 1927, and it further appearing that
letters of administration of all and singular the
goods and chattels, rights and credits of the said
Arthur Bennett were in due form of law granted
to Thomas A. Davis, Jr., by the Surrogate of
Essex County, New Jersey,

It is, on this 19th day of November, 1927, on
motion of Raskin, Hornstein & Ruskin, Attorneys
for the Plaintiffs, Ordered, that Thomas A. Davis,
Jr., Administrator of the estate of the defendant 30
Arthur Bennett be and he is hereby substituted
as a party defendant in the place and stead of the
defendant Arthur Bennett, deceased, and that all
further proceedings in this cause be continued in
the name of the said Thomas A. Davis, Jr., admin-
istrator as aforesaid.

Let this rule be entered in the minutes.

Wm. S. Gummere,

C. J.
Entered November 19, 1927. 40

On motion of
Raskin, Hornstein & Ruskin,
Attorneys for Plaintiffs.
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NEW JERSEY SUPREME COURT,

Essex County.

Herbert Migatz and Lor et ta
Migatz,
Plaintiffs,

Action at Law.

US.
Not ice of Appli-

cation to Assess

Arthur Bennett, doing business Damases.
as Glo be Taxi Company, and
Carroll D. Henderson,
Defendants.

To:
Thomas A. Davis, Jr., Esq.,
Administrator pendente lite of the
estate of Arthur Bennett, deceased, and

Benjamin William Miller, Esq.,
Attorney of record for the said
Arthur Bennett, deceased.

Sirs:

Ple ase take notice thaton Monday, the 5th day
of December, 1927, at 10 o’clock in the forenoon,
or as soon thereafter as counsel can be heard, at
the Court House, in the City of Newark, we shall
apply to the Honorable William A. Smith, Circuit
Court Judge, or to such other judge as may then
preside in the Supreme Court, Essex County
Circuit, for the empaneling of a jury drawn from
the general panel for the purpose of assessing
damages on the complaint in the above cause, pur-
suant to an order made in the above cause on Sep-
tember 10th, 1927.

Dated: November 19th, 1927.

Raskin, Hornstein & Ruskin,
Attorneys of Plaintiffs.
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NEW JERSEY SUPREME COURT,

E ss ex County.

Herbert Migatz and Loretta I
Migat z, 1
Plaintiffs, 1

Vs
g {7 Action at Law.

iy . : Notice.
Arthur Bennett, doing business | oriee

as Glo be Taxi Company, and 1
Carroll D. Henderson,
Defendants. 1

To:
Thomas A. Davis, JI‘., Esq,,
Administrator pendente lite of the
estate of Arthur Bennett, deceased, and

Benjamin William Miller, Esq.,
Attorney of record for the said
Arthur Bennett, deceased.

iSirs:

Take notice that on Saturday, the 19th day of
November, 1927, at the Court House in the City
of Newark, at ten o’clock in the forenoon or as
soon as the said Court can attend to the same, we
shall apply to Chief Justice of the New Jersey
Supreme Court for an order substituting you, the
said Thomas A. Davis, Jr., administrator pendente
lite of the estate of the late Arthur Bennett, de-
ceased, as a party defendant in the above en-
titled suit.

Dated: November 16th, 1927.

Raskin, Hornstein & Ruskin,
Attorneys of Plaintiffs.

10
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NEW JERSEY SUPREME COURT,

Essex Count y.

Her bert Migat z and Lorett a
Migatz,
Plaintiffs,
US.

Postea.
Thomas A. Davis, Jr., Adminis-
trator of the estate of Arthur

Bennett, deceased,
Defendant.

This case was tried before Judge William A.
Smith and a jury at the Essex County Circuit on
December 5th, 1927, to whom the same was re-
ferred by Chief Justice William S. Gummere by
order dated November 19th, 1927; The jury hav-
ing considered the evidence returned a verdict in
favor of the plaintiff Herbert Migatz for the sum
of Two Thousand ($2,000) Dollars;
and in favor of the plaintiff Loretta Migatz for the
sum of Eight Thousand ($8,000.) Dollars
and against the defendant, Thomas A. Davis, Jr.
Administrator of the Estate of Arthur Bennett,
deceased.

Dated: Dec. 5th, 1927.
Wm. A. Smith
Circuit Court Judge.
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NEW JERSEY SUPREME COURT.

Herbert Migatz and Loret ta

Migat z,
Plaintiffs,
Action at Law.
US.
On Postea.
.. Rule for Final
Thomas A. Davis, JI‘., Adminis- Judgment.

trator of the estate of Arthur

Bennett, deceased,
Defendant.

$2000.00 H.M.
8000.00 L.M.

$ 10075.46

The damages of the plaintiffs having been as-
sessed by a jury drawn from the general panel
during its attendance at the Essex County Circuit
under the direction of the Honorable William A.
Smith, Circuit Court Judge to whom the same
was referred, and it appearing that the jury re-
turned a general verdict in favor of the plaintiff,
Herbert Migatz, for the sum of Two Thousand
($2,000.) Dollars, and in favor of the plaintiff,
Loretta Migatz, for the sum of Eight Thousand
($8,000.) Dollars, and against the defendant,
Thomas A. Davis, Jr., Administrator of the Estate
of Arthur Bennett, deceased.

oq

40
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I+ is, on motion of Raskin, Hornstein & Rnskin,
Attorneys of said Plaintiffs, Ordered that final
judgment be entered in the above stated cause in
favor of the plaintiff, Herbert Migatz, for the
sum of Two Thousand ($2,000.) Dollars, and in

In favor of the plaintiff, Loretta Migatz, for the sum
of Eight Thousand ($8,000.) Dollars, and against
the defendant, Thomas A. Davis, Jr., Administra-
tor of the Estate of Arthur Bennett, deceased, be-
sides costs of suit to be taxed.

Let this rule be entered in the minutes.

James F. Minturn
Justice, New Jersey Supreme
Court.

2q Entered this 13th day of December, 1927.
On motion of

Raskin, Hornstein & Rtts kin,
Attys.

30

40
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NEW JERSEY SUPREME COURT.

Herbert Migatz and Loret ta
Migatz,
Plal’ntl‘ffs’ Action at Law.

vs. On Postea. ]

Raskin, Horn-
Thomas A. Dav isy, Jr., Adminis- [ attorneyA[HQN
trator of the estate of Arthur
Bennett, deceased,

Defendant.

$ 2,000.00 H. M.
8,000.00 L. M.
20
$10,000.00
75.46

$10,075.46

Judgment entered this thirteenth day of De-
cember, A. D. nineteen hundred and twenty-seven
against the defendant and in favor of Herbert
Migatz, plaintiff, for the sum of two thousand
dollars damages, and in favor of Loretta Migatz, 3Q
plaintiff for the sum of eight thousand dollars
damages and seventy-five dollars and forty-six
cents costs.

Wm. S. Gummere,
C. J.

40
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I, Frea L. Bloodgood, Clerk of the Supreme
Court of the State of New Jersey, do certify that
the foregoing is a true copy of the entire proceed-
ings in the above stated cause as the.same remain
on file and of record in ,my office.

In testimony whereof I have set my
hand and the seal of said Court at
[seal] Trenton, this thirty-first day of May,
A. D. nineteen hundred and twenty-
eight.

Frea L. Bl oodgood,
Clerk.

Exhibit P-2.

Execution.

New dJersey, ss. The State of New dJersey to
our Sheriff of our County of

Essex
We command you That of the
goods and chattels, rights and
(seal) credits of Thomas A. Davis, Jr.
Administrator of the Estate of
Arthur Bennett, deceased de-
fendant, in your County, you
cause to be made the sum of
Two Thousand Dollars damages recovered by
Herbert Migatz plaintiff, and also the sum of
Eight thousand dollars damages recovered by
Loretta Migatz plaintiff, which the said plaintiffs,
lately in our Supreme Court, at Trenton, before
the Justices of our same Court, recovered against
said defendant, and also Seventy-five dollars and
forty-six cents which in our said Court, before the
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Justices aforesaid, were adjudged to the said
plaintiffs for their costs and charges by them
abont their suit in this behalf expended, whereof
the said defendant is convicted, as appears of rec-
ord ; and if sufficient goods and chattels, rights and
credits of the said defendant cannot be found in
your County, whereof the damages and costs
aforesaid may be made, then we further command
you that you cause the whole, or the residue, as
the case may require, of the said damages and
costs to be made of the lands, tenements, heredi-
taments and real estate whereof the said defen-
dant was seized on the thirteenth day of Decem-
ber nineteen hundred and twenty-seven, or at any
time afterwards, in whose hands soever the same
may be; and that you have those moneys before
our Justices aforesaid, at Trenton aforesaid, on
the third Tuesday in January next, to render unto
the said plaintiffs for their damages and costs
aforesaid, and have you then and there this writ.

Witness, W illiam O, Gummer e, Lsquire, Chief
Justice, at Trenton aforesaid, the thirteenth day
of December A. D. nineteen hundred and twenty-
seven.

Baskin, Hornstein & Buskin,
Attorneys

Edward J. Kelleher,
Clerk

ENDORSED

I hereby appoint and depute John J. McGonnell
to serve the within writ.

20

30

40
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Witness my hand and seal this 21 day of Dec.
1927.
Conrad Deuehler,
Sheriff,

By Alfred C. Walker,
Under Sheriff

Sheriff Fees $7.62 (Seal)
Paid 12/20/27

rece ived Dec. 20, 1927
at 10:35 a. m.

Conr ad Deuchler,
Sheriff

UNSATISFIED

I can find neither goods, Chattels, Lands, Tene-
ments, hereditaments, nor Real Estate of the De-
fendant within named in my County whereof to
make the damages and Costs, of this writ or any
part thereof.

Harry S. Huelsenbeck,
Sheriff.

Recorded in the office of the Clerk of the Supreme
Court in A52 of Process, page 7.

Edward J. Kelleher,
Clerk.
A true copy
Fred L. Bloodgood,
Clerk.
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NEW JERSEY SUPREME COURT,

E ss ex County.
Herb ert Migatz and

Lorett a Migatz,
Plaintiffs, acrtioN AT

LAW.
US.
INTERROGATORIES
Jers ey Mutual Casualty Insur- and Answers.

ance Company, a corporation,

Defendant.

To:

Jers ey Mutual Casualty Insurance Company,

Defendant, and

George F. Seymour, JI‘., Esquire,
Attorneys of Defendant.

Dear Sirs:

Ple ase take notice that plaintiffs demand of
the defendant answers, under oath, to the follow-
ing interrogatories within ten days after service
hereof upon you.

1. State whether a policy was issued by the de-
fendant, Jersey Mutual Casualty Insurance Com-
pany, to Arthur Bennett, doing business as Globe
Taxi Company, insuring his Shaw taxicab bearing
New Jersey license for the year 1927, #0-1982-T,
Engine #563V41252.

Ans. Yes.

2. Was said policy of insurance in force on or
about March 27th, 19277
Ans. Yes,

10

3d

40
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3. If your answer to the foregoing interroga-
tory is in the negative, when was liability under
said policy determined?

Ans. See answer to No. 2.

4. What were the conditions which brought
about the determinations of liability under said
policy?

Ans. Liability not yet determined.

Raskin, Hornstein & Ruskin,
Attorneys of Plaintiffs.

State of New Jersey, 1
:‘]88 *
County of Hudson,
Alexander T. Morelli , of full age, being duly
sworn, according to law, upon his oath, deposes
and says:

That he is employed by the Jersey Mutual Casu-
alty Insurance Company in the capacity of Man-
ager; that he is familiar with the matters and
things contained in the above entitled suit and
authorized to make the foregoing answers; that
he has read the foregoing interrogatories and the
answers thereto are in all respects true.

Alexander T. More11i.
Sworn and subscribed to before me )
this 18th day of February, 1929. j

Paul J. O’Neill,
An Attorney at an of N. J.
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(Copy)
Certificate No. 3297

This certificate must be displayed in
a conspicuous place within the vehicle
herein described 10

This is to Certify, that Arthur Bennett
Street address 78-8th Avenue
City or Town Newark, N. J.

has filed with the Commissioner of Motor Ve-
hicles, Policy No. 648 in the Jersey Mutual Cas-

ualty Ins. (Name of Company) covering Shaw
Cab (Make of car).

Engine No. 563V41252 Serial No.---------- 2q

Registered under 192._._ Registration No. 0-4174
in accordance with the Provisions of Chapter 231
(or 249) P. L. 1926.

Wm. L. Dil1
Date Oct. 28, 1926.

Commissioner of Motor Vehicles.

30

40
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(Copy)

Jers ey Mutual Casualty Insurance Company
Controlled by Taxi Owners
Federal Trust Building
24 Commerce Street
Newark, N. J.

May 23, 1927..

Joseph Desent, Pres.

Jesse Hendler, 1st V. Pres.

Samuel Steglitz, 2nd V. Pres.

Robert Wallace, Secretary.

Frank Kaul, Treasurer.

George F. Seymour, Jr. General Counsel.

Directors

Myndert Bonnema
George T. Marion
William V. Rule
Joseph Dunsky
Christian Jans

John N. Brennan
Zed S. Hastings-.
Hon. William L. Dill,
Trenton, N. J.

Dear Sir:—

We would ask that you please return to this
office policy No. 648, issued in the name of Arthur
Bennett, 78-8th Avenue, Newark, N. J., as same
is in order for cancellation.

Yours very truly,

Jers ey Mutual Casualty Insurance Company
By Alexander T. More 11 i, Manager.
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State op New dJers ey

Department of Motor Vehicle Registration and
Regulation

I, William L. Dil1, Commissioner of Motor
Vehicles do hereby certify that the annexed is a
true copy of Approval Certificate number 3297
issued by the Commissioner of Motor Vehicles on
October 28th, 1926, to Arthur Bennett, of 78-8th
Avenue, Newark, New Jejrsey, as the same is
taken from and compared with the original record
now remaining on file in my office. I do further
certify that there is also attached a true copy of
the notice of cancellation received in this office
on May 24th, 1927, from the Jersey Mutual Casu-
alty Insurance Company.

IX testimony whereot, I have hereunto set my
hand and affixed my official seal at Trenton this
eighth day of November, A. D. 1929,

Wm. L. Dill
Commissioner of Motor Vehicles.
(Seal)

1U
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40
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648
Auto-Cab Liability Policy
Jer sey Mutual

Casualty Insurance Company

Newark, N. J.
(Hereinafter called the Company)

In consideration of the payment of premium of
Two hundred and no/100 Dollars, hereby agrees
to indemnify, Arthur Bennett of 78-8th Ave.,
Newark, N. J. hereinafter called the Assured, for
a term of 12 months from the 1st day of October
1926, at noon, to the 1st day of October, 1927, at
noon, against loss arising from the liability im-
posed by law upon the Assured for damages on
account of bodily injuries or death suffered by
any person or persons as a result of an accident
occurring, while this policy is in force, by reason
of the ownership, maintenance, or use of the auto
cab hereinafter described, it being understood and
agreed that the indemnity herein granted shall be
in strict accordance with the provisions of Chap-
ter 231, Laws of New Jersey, 1926, and that the
Company shall not be liable for any loss sustained
other than such loss as the Assured may sustain
by reason of such ownership, maintenance and use
of the within described auto-cab by virtue of the
provisions of such Chapter; and to defend in the
name and on behalf of the Assured any legal pro-
ceedings brought against the Assured to enforce
a claim covered by this policy, whether ground-
less or not, for damages on account of such bodily
injuries or death suffered or alleged to have been
suffered as described above during the policy
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period, unless the Company shall elect to effect
settlement thereof.

The 1iabi1 ity 0f the Company for loss from any
one judgment resulting in bodily injuries to or
in the death of any one person is limited to Five
Thousand Dol1ars ($5,000.00), and there shall be
a continuing liability of the Company for such
amount under this policy, notwithstanding any re-
covery thereunder.

Description of auto-cab insured

Trade Name— Shaw.

Model Year—1922.

Motor Number—563Y41252.
Serial Number—none.
State License—

Municipal License—948.
Body Type— Cab.

Seating Capacity—5.

1. Notice,claims and suits. The Assured shall
give to the Company immediate written notice of
any accident and shall also give like notice of
claims for damages on account of such accidents.
If any suit is brought against the Assured to re-
cover such damages the Assured shall immediately
forward to the Company at its home office in New-
ark, N. J., every summons or other process served
upon him. The Company shall have the exclusive
right to contest or settle any suits or claim. The
Assured shall not interfere in any way respecting
any negotiations for the settlement of any claim
or suit, nor in the conduct of any legal proceed-
ings, but shall, at all times, render to it all pos-

10

20

0

40
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sible co-operation and tassistance, and the As-
sured shall not voluntarily admit any liability for
any accident.

2. Subrogation. In theeventthatthe Company
becomes liable for payment of loss under this
policy, the Company shall be subrogated to the
amount of such liability, to all rights of the As-
sured against any person, firm or corporation
arising out of the accident causing such liability
and the Assured shall do everything which may
be necessary to secure to the Company such rights.

3. Cancellation. Kither the Assured or.the
Company may cancel this policy at the end of any
quarterly period by filing a notice of their inten-
tion so to do in the office of the Commissioner of
Motor Vehicles of New Jersey, at Trenton, at least
twenty days prior thereto, in which event future
premiums shall thereupon cease and the Company
shall not be liable to the Assured for the payment
of any unearned portion of the premium already
paid.

4, Statutory provisions. Upon acceptance of
this policy the Assured becomes a Member of the
Company and has the right to vote at its meetings
as provided for in the By-Laws of the Company.

5. Assessments. In addition to the premiums
provided for in this policy, the Assured agrees
to pay such assessments as may be made by the
Company in accordance with the Insurance Laws
of the State of New Jersey and the By-Laws of
the Company. The Assured’s liability to assess-
ment shall in no event be greater than an amount
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equal to the amount of, and in addition to the
cash premium written in this policy.

6. Dividends. The Board of Directors may,
subject to the approval of the Commissioner of
Banking and Insurance and the provisions of the
Insurance Laws of the State of New dJersey, de-
clare dividends at the end of each fiscal year, or
more often, after retaining sufficient sums to pay
all outstanding obligations.

In witness whereof, Jersey Mutual Casualty
Insurance Company has caused these presents to
be signed by its President and Secretary, under its
corporate seal, at Newark, New Jersey, the 1st
day of October, 1926, but the same shall not be
binding upon the Company, unless countersigned
by its Authorized Manager.

W illiam A. Pigel.
Secretary.

Joseph D. Esent.
President.

COUNTERSIGNED:
Alexander T. Mgqgrelli

Authorized Manager.

[seall]

10

40
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(Filed Jan. 15, 1930.)
NEW JERSEY SUPREME COURT

Esse x County.
10 Herb ert Migat z and
Loret ta Migatz,

Plaintiffs,

UsS.

Jersey Mutual Casualty Insur-

ance Company, a corporation,

Defendant.

20 This case was tried before Judge Worrall F.
Mountain and a jury to whom the same was re-
ferred for trial, at the Essex County Circuit on
January 13 and 14, 1930, upon the pleadings and
proofs produced, the Court directed the jury to re-
turn a general verdict in favor of the plaintiff
Herbert Migatz for the sum of Two Thousand Dol-
lars ($2,000.) and in favor of the plaintiff Lor-
etta Migatz for the sum of Five Thousand Dollars
($5,000.) and against the defendant Jersey Mutual
Casualty Insurance Company, a corporation,
dated January 14, 1930.

Worrall F. Mount ain,
Circuit Court Judge.

40
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Rule for Final Judgment.

(Filed Jan. 17, 1930.)
NEW JERSEY SUPREME COURT,

Essex County.

Herbert Migatz and
Lor et ta Migatz,
Plaintiffs,
ACTION AT
vs. LAW.

Jersey Mutual Casualty Insur- ON POSTAE.

ance Company, a corporation,

Defendant.

The damages of the plaintiffs having been as-
sessed by a jury drawn from the general panel
during its attendance at the Essex County Cir-
cuit Court, by the direction of the Honorable Wor-
rall F. Mountain, Circuit Court Judge to whom
the same was referred, and it appearing that the
jury by the direction of the Court returned a gen-
eral verdict in favor of the plaintiff, Herbert
Migatz, for the sum of Two Thousand ($2,000.00)
Dollars, and in favor of the plaintiff, Loretta
Migatz, for the sum of Five Thousand ($5,000.00)
Dollars, and against the defendant, Jersey Mutual
Casualty Insurance Company, a corporation,

10
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Rule for Final Judgment.

It is, on motion of Raskin, Hornstein & Ruskin,
Attorneys of said Plaintiffs, Ordered, that final
judgment be entered in the above stated cause in
favor of the plaintiff, Herbert Migatz, for the
sum of Two Thousand ($2,000.00) Dollars, and in
favor of the plaintiff, Loretta Migatz, for the sum
of Five Thousand ($5,000.00) Dollars,, and against
the defendant Jersey Mutual Casualty Insurance
Company, a corporation, besides costs of suit to
be taxed.

Let this Rule be entered in the minutes.

Dated this 16th day of
January, 1930, on motion of
Raskix, Hornstein & Ruskin.

Wm. S. Gummere,
Chief Justice, New Jersey
Supreme Court.
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(Filed Feb. 28, 1930.)
NEW JEESEY SUPEEME COTJET,

Essex Count y.

Herbert Migatz and 10
Lor etta Migatz,
Plaintiffs,
ACTION AT
vs. LAW.

Jersey Mutual Casualty Insur-

ance Company, a corporation,

Defendant.

To: Easkin, Homstein & Euskin, Esqgs., 20
Attorneys for Plaintiffs, or To Whom it May
Concern:

Sirs:

Ple ase take notice That the defendant in the
above entitled cause appeals to the Court of Er-
rors and Appeals in the last resort in all causes in
New Jersey from the whole of the Judgments en-
tered in this cause.

30

Eespectfully yours,

George F. Seymour, JI‘.,
Attorney of Defendant.

(Served Feb. 27/30.)

40



Grounds of Appeal.

(Piled May 1, 1930.)

NEW JERSEY COURT GP ERRORS AND
APPEALS.

Herb ert Migatz and
Lor ett a Migatz,
Plaintiffs-App ellees,
ACTION AT
vs. LAW.
Jer sey Mutual Casualty Insur-
ance Company, a corporation,

Defendant-Appellant.

The defendant sets out the grounds for appeal
as follows:

(1) The trial court erred in permitting the
amendment of the complaint.

(2) The trial court erred in refusing to grant
a non-suit.

(3) The trial court erred in refusing to direct
a verdict in favor of the defendant.

(4) The trial court erred in directing a judg-
ment in favor of the plaintiff, Herbert Migatz, in
the sum of $2,000.00 and for the plaintiff, Loretta
Migatz, in the sum of $5,000.00.

(5) The trial court erred in refusing a non-suit
and in directing a verdict for the plaintiffs on the
ground that there is nothing in the record to dis-
close that the judgment in the original action was
the result of personal injuries sustained by rea-
son of the ownership and operation of a taxicab
in accordance with Chapter 231 of the Laws of
1926.

George P. Seymour, Jr.,
Attorney for Defendant-Appellant.
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New Jersey Court of Errors and Appeals

Herbert Migatz and Loretta
Migatz,

Plaintiffs-Appellees,
u.

Jersey Mutual Casualty Insur-
ance Company, a corporation,

Defendant-Appellant.

BRIEF OF PLAINTIFFS-APPELLEES.

Statement.

Plaintiffs are husband and wife. On March 27th,
1927, they both sustained serious personal injuries
as a result of an accident between an automobile
in which they were passengers and the taxicab of
Arthur Bennett, doing business as Globe Taxi
Company. The accident occurred at the intersec-
tion of Waverly Avenue and Somerset Street, in
the City of Newark, New Jersey, and the taxicab
at the time of the collision was operated by one
Carroll D. Henderson, a chauffeur in the employ
of Arthur Bennett.

On or about May 19th, 1927, plaintiffs com-
menced suit against Arthur Bennett, doing business
as Globe Taxi Company, and Carroll D. Hender-
son in the New dJersey Supreme Court (Essex
County Circuit). The Sheriff was unable to serve
the defendant, Carroll D. Henderson, and the suit
proceeded against the defendant, Arthur Bennett,
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the owner of the taxicab. An interlocutory judg-
ment was entered against the defendant,- Bennett,
on July 12th, 1927, and an order of reference was
made by Chief Justice Gummere for the assess-
ment .of damages by a jury drawn from the gen-
eral panel at the Essex Circuit. Because of the
death of the defendant, Bennett (after the entry
of interlocutory judgment against him), an order
was made, on notice, substituting Thomas A. Davis,
Jr., administrator of the estate of the said Arthur
Bennett, so that the damages be assessed. The
damages were thereafter assessed by a jury, in ac-
cordance with the order of reference, and pursu-
ant to notice given to both the substituted defend-
ant and the defendant’s attorney of record. After
hearing the testimony and considering the proofs,
the jury returned a general verdict in favor of the
plaintiff, Herbert Migatz, for $2,000 and in favor
of the plaintiff, Loretta Migatz, for $8,000. An ex-
ecution was issued on the judgments entered on
the said verdicts and said execution was returned
wholly unsatisfied by the Sheriff of Essex County.

The present suit was commenced on or about
May 25th, 1928, against the defendant-appellant
herein to collect the foregoing judgments. The
defendant’s liability in the present suit was predi-
cated upon the policy of insurance which it issued
to Arthur Bennett (the defendant in the first suit)
insuring the taxicab which figured in the accident
causing the injuries to the plaintiffs. This policy
of insurance was issued pursuant to the provisions
of Chapter 231 of the Laws of New Jersey for the
year 1926, and said policy was in full force and
effect at the time of the accident. The case came
on regularly for trial before Judge Mountain at
the Essex Circuit, and resulted in a directed ver-
dict in favor of the plaintiff, Herbert Migatz for
$2,000 and in favor of the plaintiff, Loretta Migatz,
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for $5,000. From the judgment entered oh these
verdicts, the present appeal is taken.

The appellant herein filed five separate grounds
of appeal. The first ground is not argued in the
brief and we therefore consider it abandoned. The
four remaining grounds of appeal have been con-
solidated under three heads, and our argument
herein is directed to the issues raised by these
three points in the same order as printed in the
appellants brief.

ANSWER TO POINT L

The pleadings and proofs in both cases con-
clusively show that the personal injuries sus-
tained by the plaintiffs were the result of the
ownership and operation of the taxicab which
the appellant herein insured.

Paragraph One of the complaint filed in the orig-
inal suit alleged ownership by Arthur Bennett, the
defendant in that suit, of a Shaw yellow taxicab,
bearing New dJersey license for the year 1927,
0-1982-T.

Paragraph Two of the said complaint alleged
that the plaintiffs, Herbert Migatz and Loretta
Migatz, were passengers in an automobile operated
by the plaintiff, Herbert Migatz, and were pro-
ceeding easterly along Waverly Avenue at or about
a point where the said Waverly Avenue intersects
Somerset Street, and were crossing said intersec-
tion (Case, p. 37, lines 30 to 38).

Paragraph Three of the said complaint alleged
that the defendant, Arthur Bennett, at or about
said time, by his servant and agent, the defend-
ant, Carroll D. Henderson, operated and drove his
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said taxicab northerly along said Somerset Street,
at a high and excessive rate of speed * * |*
severely and painfully injuring both plaintiffs
(Case, p. 37, lines 38 to 42; p. 38, lines 1 to 10).

The complaint in the second suit appears in
the state of case at page two. Paragraph One
thereof alleges as follows:

“l. On or about March 27th, 1927, IN THE
CITY OF NEWARK, IN THE COUNTY OF
ESSEX AND STATE OF NEW JERSEY, they
were injured by a SHAW YELLOW TAXICAB,
bearing New Jersey license for the year 1927,
0-1982-T, engine #563V41252, the property of
one Arthur Bennett, doing business as GLOBE
TAXI COMPANY” (Case, p. 2, lines 25 to 31).

Paragraph Two of the same complaint alleges
that:

“2. That on May 19th, 1927, a suit at law
for damage for said injuries was filed in the
New dJersey Supreme Court, Essex County
Circuit, by the plaintiffs herein against the
said Arthur Bennett, doing business as GLOBE
TAXI COMPANY * *

In addition thereto, the plaintiffs offered as part
of their main case in the present suit from which
this appeal is taken, certain interrogatories and
the sworn answers thereto of the defendant-appel-
lant herein, which were received in evidence by
the Court without objection from the defendant-
appellant, and were marked respectively Exhibits
P-3 and P-4 (Case, p. 11, lines 5 to 10). These in-
terrogatories and the answers thereto are printed
at length at pages 55 and 56, and were as follows:

“1. State whether a policy was issued by
the defendant, Jersey Mutual Casualty Insur-
ance Company, to Arthur Bennett, doing busi-
ness as Globe Taxi Company, insuring his



Shaw taxicab bearing New Jersey license for
the year 1927, 0-1982-T, engine $:563V41252.
Ans. Yes.

2. Was said policy of insurance in force
on or about March 27th, 19277
Ans. Yes.

3. If your answer to the foregoing inter-
rogatory is in the negative, when was liability
under said policy determined?

Ans. See answer to No. 2

4. What were the conditions which brought
about the determination of liability under said
policy?

Ans. Liability not yet determined.”

In addition to the foregoing there was offered
in evidence (Case, p. 11, line 12) a certified copy
of a certificate issued by the Commissioner of
Motor Vehicles, certifying that Arthur Bennett of
No. 78 Eighth Avenue, Newark, New dJersey, had
filed with the Commissioner of Motor Vehicles pol-
icy No. 648 in the Jersey Mutual Casualty Insur-
ance Company, Inc., covering Shaw Cab engine
No. 563V41252, serial No. , registered No.
01474, in accordance with the provisions of Chap-
ter 231 (or 249) of the Pamphlet Laws of 1926,
dated October 28th, 1928, and signed by William
L. Dill, Commissioner of Motor Vehicles. The ap-
pellant herein offered no objection to the admis-
sion of said certificate, the purport of which clear-
ly indicated the nature of the vehicle which was
registered with the Commissioner of Motor
Vehicles as a taxicab and insured as such by the
appellant herein (Case, p. 11, line 29).

The plaintiffs, as part of their main case, also
offered, and the Court received in evidence, the
original policy of insurance (Case, p. 15, lines 14
and 15). The policy was received in evidence
without objection from the appellant (Case, p. 15,



lines 14 and 1§), is marked Exhibit P-6, and is
printed at page 60. An examination of the perti-
nent section of Exhibit P-6 (Case, p. 61, lines 13
to 25), clearly indicates that the automobile in-
sured was a Shaw automobile with a cab body
having a seating capacity for five, and licensed by
the municipality to operate as a taxicab.

It appears conclusively from the pleadings and
proofs, therefore, that the automobile which
caused the injuries to the plaintiffs was a taxicab
licensed by the municipality to operate as such
under the provisions of Chapter 231 of the Laws of
New dJersey for the year 1926, and that the plain-
tiffs were injured in the City of Newark, in the
County of Essex and State of New Jersey. These
material facts were neither denied by the appel-
lant’s answer nor was any proof offered at the trial
to rebut the legal inferences and presumptions
which were created by the proofs offered; nor was
the point raised by the separate defenses filed to
the suit.

Furthermore, it is elementary, that every ma-
terial allegation which is not denied, is deemed
to be admitted. It follows, therefore, that in the
absence of a direct denial raising the issue, that
the auto-cab which figured in the accident pos-
sessed the characteristics of a taxicab as defined
by the statute in question.

The appellant in his brief, questions the fact
that the accident occurred in the State of New
Jersey, and in the same breath admits that plain-
tiffs could probably prove the fact to be that the
accident did occur in New Jersey. Notwithstand-
ing this claim on the part of appellant, we desire
to point out that the first paragraph of the com-
plaint in the present suit, distinctly alleges that
the plaintiffs were injured in “THE CITY OF
NEWARK, IN THE COUNTY OF ESSEX AND
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STATE OF NEW JERSEY” (Case, p. 2, line 25, et
seq.). This fact was not questioned in the Court
below, nor was it put in issue by the pleadings.
Moreover, a careful reading of the statute (Chap.
231, P. L. 1926), fails to disclose that the policy
issued in accordance therewith was intended to
apply to accidents occurring only on the highways
within the borders of the State of New Jersey. The
intention and construction are, rather, that the act
shall apply to those engaged in that business in
New Jersey and whose vehicles operate under New
Jersey registration.

The transcript of the pleadings in the original
suit were offered and received in evidence (Case,
p. 9, lines 40 and 41; p. 10, lines 5 to 7). This
transcript was received without objection (Case,
p. 10, line 8), is marked Exhibit P-1, and is printed
at page 36. The fact that judgment in that action
was rendered in favor of the plaintiffs results in
the legal conclusion that the appellant’s assured
did own and operate the said taxicab and that the
injuries sustained were the result of such owner-
ship and operation and is res adjudicata. Further-
more, the contention of the appellant that the taxi-
cab was not being operated as a taxicab was not
raised by its answer or separate defenses, nor was
there any proof offered to sustain its point.

Our Supreme Court, in the case of Fox v. Great
Atlantic, etc. Tea Co., 84 N. J. L. 726, 87 Atl. 379,
held that:

“A motion for nonsuit admits the truth of
the plaintiff’s evidence and of every inference
of fact that can be legitimately drawn there-
from, but denies its sufficiency in law.”

This pronouncement has been sustained and
cited with approval in a long line of cases, the
latest decision thereon being reported in 149 Atl.



Rep., page 826 (Atl. Adv. Sheets for May 17th,
1930).

In the case of Connell v. Commonwealth Casu-
alty Co., 96 N. J. L. 511, the Court, in construing
a statute containing provisions similar to the pro-
visions of Chapter 231, held that:

“The vehicle lost none of its characteristics
as a jitney bus, because it was without pas-
sengers at the time, or because its movements
were directed to Brooklyn to engage in the
passenger service there. Whether at rest or
in operation, or in the act of undergoing rep-
aration, on the municipal route or apart
from it, it still retained its passenger char-
acteristics as a jitney bus under the policy
of insurance, so far as the general public were
concerned. Any violation of the provisions of
the Jitney Act was a matter between the
operator and the municipalities under whose
license he was operating. But while the policy
of insurance remained in force, its legal effect
as an indemnity to the traveling public, for
whose benefit it was executed and exists, can-
not be minimized by any extraneous act or
default of the insured, so long as he is con-
ducting the vehicle within the general scope
of the purpose for which the jitney car was
insured.” (Citing Gillard v. Manufacturers
Insurance Co., 93 N. J. L. 215))

The appellant in his brief on page seven, con-
tends that there is no allegation that the taxicab
which Arthur Bennett owned was a taxicab being
operated pursuant to Chapter 231 of. the Laws of
1926.

The Court, we believe, will take judicial notice
of the fact that in addition to the exhibits there
is undisputed proof that the automobile of Bennett
was operating as a taxi from the fact that it was
licensed as a taxi by the Commissioner of Motor
Vehicles, its license for the year 1927 being
0-1982-T (State of Case, p. 10, lines 26 to 33).
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Exhibit P-5 (Case, p. 57) is a certificate issued
by the Commissioner of Motor Vehicles certifying
that Arthur Bennett is the owner of a taxicab
which is registered for operation in accordance
with the provisions of Chapter 231 (or 249)
Pamphlet Laws 1926.

A reading of the complaint and the exhibits
introduced in this present suit, and which are in
evidence, clearly indicates that the auto-cab which
caused the injuries possessed the characteristics
of a taxicab as defined in Chapter 231 of the Laws
of New Jersey for the year 1926, and that the acci-
dent occurred in the State of New Jersey, and also
that it arose by reason of its ownership and opera-
tion as a taxicab. The burden of rebutting the
legal inferences which can be drawn from the
plaintiffs’ evidence in the posture in which it stood
at the time a motion was made for a nonsuit,
made it obligatory upon the appellant to show
by affirmative proof that it was not liable under
the policy for the reason urged in Point I of the
brief. Not only was noAproofAoffered, hut the
point hero made wao not raiocd in the- Court bo-
4ow,- and we respectfully urge that fact as a ground
for refusal to consider Point I as ground for re-
versal.

ANSWER TO POINT IIL

The Court did not err in denying the appel-
lant s motion for a nonsuit and did not err
in denying appellant’s motion to direct a ver-
dict in its favor.

The reasons which moved the Court to deny the
appellant s motion for a nonsuit are clearly set
forth in the state of fact commencing at page 24,
line 30, and ending at page 27, line 7.



In answer to the point raised with respect to ihe
substitution of an administrator as not being in
accordance with the terms of the policy, we desire
to point out that interlocutory judgment was en-
tered against Bennett on July 12th, 1927 (Case, p.
42, lines 33 and 34), and that the defendant, Ben-
nett, was still alive at that time. It further appears
from the order admitting the administrator to de-
fend the suit that Bennett did not die until Sep-
tember 9th, 1927 (Case, p. 45, lines 20 and 21).
The judgment was against Bennett personally and
not against his administrator or representatives,
and the administrator was substituted for the pur-
pose only of notice of an application to assess
damages. Furthermore, we respectfully urge that
Chapter 231 of the Laws of 1926 is a law affected
with a public interest and was enacted for the
benefit of the public, and its plain intendment
should not be defeated by the death of the assured,'
The insurance policy in dispute is an instrument
of public policy and vests an undeniable right in
one who recovers a judgment against another in-
demnified by such policy, to hold the insurance
company directly. This may be likened to the
doctrine of subrogation in that any and all rights
existing in such policy vest in the successful claim-
ant for personal injuries. Any construction of
such policy diminishing or disparaging the rights
of such claimant are in the nature of a forfeiture.

In the case of Melick v. Metropolitan Insurance
Co., 84 N. J. L. 439, the Court said:

“ ‘It has become a settled rule in the con-
struction of contracts of insurance,” said Mr.
Justice Depue, in Carson v. Jersey City Insur-
ance Co., 14 Vroom, 300, ‘that policies of in-
surance will be liberally construed to uphold
the contract, and conditions contained in them
which create forfeitures will be construed
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most strongly against the insurer and* will
never be extended beyond the strict words of
the policy.” This language is quoted with ap-
proval in the opinion delivered in the Court
of Errors and Appeals in the case of Hampion
v. Hartford Fire insurance Co., 36 Id. 265, with
the additional declaration: ‘The Court will
never seek for a construction of a forfeiture
clause in a policy which will sustain it, if one
which will defeat it is reasonably deducible
from the terms and words used to express it.’
In Snyder v. Insurance Company, 30 Id. 544, it
was said: ‘Policies of insurance against fire
are taken out by all classes of people, educated
and uneducated, and no rule of law is more
salutary than that conditions in these instru-
ments expressed in terms ambiguous and ca-
pable of misleading shall not be allowed to
avoid the contract.” In the more recent case
of MacKinnon v. Fidelity and Casualty Co., 43
Id. 29, it is pointed out that ‘the doctrine upon
this subject arises from the relative position
of the parties. * *

In the case of Hampton v. Hartford Fire Insur-
ance Co., 65 N. J. L. 267, the Court said:

“Forfeitures of this class are not favored in
the law. The rule as to them in our state is
settled. Our courts say: ‘It has become a
settled rule in the construction of contracts of
insurance, that policies of insurance will be
liberally construed to uphold the contract; and
conditions contained in them which create for-
feitures will be construed most strongly
against the insurer and will never be extended
beyond the strict words of the policy.”” Car-
son v. Jersey City Insurance Co., 14 Vroom,
300; Snyder v. Insurance Co., 30 Id. 544.

Furthermore, we contend that the judgment is
a personal one against Bennett, the person whose
taxicab the appellant insured, that the assessment
of damages was a mere formality or incident in
the case, and that his liability under the policy was
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determined in his lifetime. The actual assessment
of damages was a mere computation of the amount
due from him and his death should in no way de-
feat recovery.

Wo have carefully examined the state of case
onrl fail tr. finrl anywiiPi-P tV>P prp*isiP issilP. niffftd.
by Point II in the appellant’s ireief, either as-a
ground for a nonsuit or for the direction of a ver-
4ied, It 1o here raised for the first time; and we
moopootfally submit that not having been made-a
"prwad..for nonsuit or direction- of verdictr--44
should not he considered”

ANSWER TO POINT III

The liability of the insurance company is
not limited to $5,000.00.

The original policy of insurance upon which the
liability of the appellant herein was predicated
was produced by the appellant under subpoena.
It was offered as part of the plaintiff's case,
and admitted in evidence (Case, p. 15, lines 14
and 15), and is printed at page 60. The pertinent
portion of the policy concerning the liability of the
appellant will be found at page 61 of the State of
Case, lines 7 to 13, and reads as follows:

“The liability of the Company for loss from
any one judgment resulting in bodily injuries
to or in the death of any one person is limited
to Five Thousand ($5,000.00) Dollars, and
there shall be a continuing liability of the Com-
pany for such amount under this policy, not-
withstanding any recovery thereunder.”

In the original suit both plaintiffs were joined
in the one action, but under separate causes of
action. Each requested a separate verdict and the
judgments entered in said case were separate and
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distinct judgments. The plaintiff, Loretta Migatz,
demanded Seventy-five Thousand ($75,000.00)
Dollars damages (State of Case, p. 38, lines 27 and
28). The plaintiff, Herbert Migatz, demanded
Twenty-five Thousand ($25,000.00) Dollars dam-
ages (State of Case, p. 38, lines 13 and 14). The
Practice Act of 1912 provides that all persons
claiming an interest in, the subject of the action
and in obtaining the judgment demanded, whether
jointly or severally or in the alternative, may join
as plaintiffs. Any persons interested in separate
causes of action may join as plaintiffs if the causes
of action have a common question of law or fact
and arose out of the same transaction. Pamphlet
Laws of 1912, page 378, section 4, and cases cited
thereunder. This rule applies to tort as well as
contract actions. Supreme Court Rules (1919 No.
211).

It is therefore apparent that the judgments ob-
tained in the original action are two separate and
distinct recoveries. Thus construing the clause in
the policy as the trial court did, limiting the
amount of Five Thousand ($5,000.00) Dollars
under any one judgment, the two recoveries in the
original action and also in the instant case, were
proper. The clause itself specifically states that
the 11ab1hty shall extend “For LOSS From Any One
Judg ment ” to the amount of Five Thousand
($5,000.00) Dollars.

Assuming for the purpose of argument that the
recovery 1s to be considered as one judgment, the
Court’s direction of a verdict in favor of each
plaintiff is still within the comprehension of the
plain language of the policy, which reads as
follows:

“The liability of the Company for loss from
any ONE judgment resulting in bodily injuries
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to, or in the death of any ONE PERSON is
limited, ete.”

The above provision of the policy is clearly
within the plain intendment of the statute, which
provides:

“Such insurance policy shall provide for the
payment of any final judgment recovered by
ANY PERSON on account of the ownership,
maintenance, ete.”

No apparent ambiguity exists in the language
of the policy. Its verbiage is clear and to the
point. It limits its liability for loss from any ONE
judgment resulting in bodily injuries to or in the
death of any ONE person to Five Thousand
($5,000.00) Dollars, and we respectfully maintain
that the construction placed thereon by the trial
court is the correct construction. However, should
the Court consider that an ambiguity exists we
contend that the construction to be placed upon it
should be strictly against the appellant and in
favor of the plaintiffs. In the leading case of
Smith & Wallace Co. v. Lunger, 64 N. J. L. 541,
the Court held:

“The general rule of law undoubtedly is
that the construction of written contracts de-
volves upon the court as a matter of law.
It follows that the meaning of the words em-
ployed in the contract must be ascertained
and determined by the court as a matter of
law.”

In Sommer Faucet Co. v. Commercial Casualty
Co., 89 N. J. L. 695, the Court said:

“The construction and effect of a written
instrument is a matter of law to be deter-
mined by the court and not by the jury. This
rule of law is firmly settled in this court by
a long line of cases.”



The trial court properly exercised its function
in determining the construction of the ambiguity
and in the absence of a clear abuse of discretion,
such construction may not be appealed from.

Furthermore, a long series of cases hold that in
construing the meaning of an insurance policy, if
doubt arises, the benefit of that doubt must always
be given to the assured.

In the case of Connell v. Commonwealth Cas-
ualty Co., 96 N. J. L. 511, the Court said:

“The rule of interpretation and construction
is of course fundamental, that the meaning
of the instrument must be gathered from its
provisions as a whole, and that if doubt arise
upon such perusal, the benefit of the doubt
must be given to the insured.” Harris v.
American Casualty Co., 83 N. J. L. 641; Bohles
v. Prudential Insurance Co., 84 Id. 315.

In the case of Bennett v. Van Riper, 47 N. J. Eq.
566, the Court said:

“Where there is no fixed legal or technical
meaning which the court must follow in the
construction of a contract, then ‘the best con-
struction,” says Chief Justice Gibso n, ‘Is that
which is made by viewing the subject of the
contract as the mass of mankind would view
it; for it may be safely assumed that such was
the aspect in which the parties themselves
viewed it. A result thus obtained is exactly
what is obtained from the cardinal rule of in-
tention.””

In the case of Maryland Casualty Co. v. Hanlon,
87 N. J. Eq. 172, the Court said:

“If the contract is ambiguous, it should be
construed more favorably to the defendant.”

"The complainant is a surety company en-
gaged in business for profit, in which the
risks are carefully calculated, and the pre-
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mium fixed at a figure to make the business
commercially profitable; the bonds, applica-
tions and other instruments are carefully pre-
pared by their counsel for their protection; for
which reasons it has been held that if the in-
struments are susceptible of different mean-
ings, that one should be adopted which is
favorable to the other party.”
American Surety Co. v. Pauly, 170 U. S.
133;
Tebbets v. Mercantile Credit Co., 19 C. C.
A. 281; 73 Fed. Rep. 95; Brandt S. & G.

(3d ed.), Sec. 15.

As a matter of fact and as an incident of good
business, an owner of a taxicab of substantial
financial worth would certainly be placing him-
self in great jeopardy if he only filed a policy for
five thousand ($5,000.00) dollars because if judg-
ments were recovered as a result of personal in-
juries to more than one person arising from an
accident caused by a taxicab he would become per-
sonally responsible for the excess of the judgments
above the amount of five thousand ($5,000.00) dol-
lars. There is certainly nothing in the Act which
prohibits or in any way restricts the filing with the
Commissioner of Motor Vehicles of a policy for
an amount of indemnity greater than that pro-
vided by the law and the policy of insurance is-
sued by the appellant herein expressly provides
that “it shall be liable to the amount of five thou-
sand ($5,000.00) dollars to any ONE person under
any one judgment.” There being two separate
persons involved, the liability of the company un-
der its policy is clear, and the verdicts directed
for each in the Court below should be affirmed.
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For the several reasons above stated, it is re-
spectfully submitted that the judgment below
should be affirmed.

Respectfully submitted,

Raskin & Hor nst ein,
Attorneys of Plaintiffs-Appellees.

Isidore Horns te in,

Of Counsel.
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Statement.

This is an appeal from a judgment directed by
the Court in favor of the plaintiff, Herbert Migatz,
in the sum of $2,000.00 and in favor of the plaintiff,
Loretta Migatz, in the sum of $5,000.00 against the
defendant insurance company upon its policy in-
suring one Arthur Bennett, the owner of a taxicab,
which policy was issued to comply with the Taxi-
cab Act known as Chapter 231, Laws of New dJersey,
1926. The action against this defendant insurance
company was brought by reason of an unsatisfied
judgment which the plaintiffs had heretofore ob-
tained against the Administrator of the estate of
Arthur Bennett, deceased, by default, and as a
result T)f an assessment of damages which resulted
in a verdict in favor of the plaintiff, Herbert Migatz,
in the sum of $2,000.00 and the plaintiff, Loretta

Migatz, in the sum of $8,000.00 (Postea, Case, p.
48).



Facts.

Arthur Bennett, the taxicab owner, obtained
from the defendant company a policy of insur-
ance (Exhibit P-6, Case p. 60), whereby the defend-
ant insurance company did insure the said Arthur
Bennett from October 1, 1926, to October 1, 1927,
against loss arising from the liability imposed by
law upon the assured for damages suffered by any
person or persons as the result of an accident
occurring by reason of the ownership, maintenance
or use of the autocab, the indemnity of the insur-
ance company to be in strict accordance with the
provisions of Chapter 231, Laws of New dJersey,
1926 (Case, p. 60, lines 25-33).

Plaintiffs were injured by reason of a collision
of their automobile with an automobile which bore
the license number of the taxicab owned by Arthur
Bennett. They did thereupon bring an action in
the Supreme Court, Essex Circuit, against Arthur
Bennett and merely alleged in their complaint that
Arthur Bennett was the owner of a yellow taxicab
bearing a certain license number and that on or
about March 27, 1927, the plaintiffs were proceed-
ing in an automobile easterly along Waverly Ave-
nue at or about a point where said Waverly
Avenue intersects Somerset Street, when the said
Arthur Bennett, operating an automobile by his
agent along said Somerset Street, negligently col-
lided with the plaintiffs’ automobile resulting in
their sustaining injuries. The complaint does not
state that Bennett’'s car was used, operated or
maintained as a taxicab under the provisions of
Chapter 231, Laws of New dJersey, 1926, nor does
it appear that the streets in question were streets
anywhere in the State of New Jersey. An answer
was filed on behalf of Arthur Bennett by an attor-
ney who filed the answer a day or two late. Th$re-
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after the plaintiffs entered a rule for interlocutory
judgment and obtained an order of reference for
the assessment of damages. The order of reference
(Case, p. 43), was made on September 12, 1927.
Subsequent to the obtaining of this order of refer-
ence and on November 19,1927, an order was made
substituting Thomas A. Davis, Jr., Administrator of
the Estate of Arthur Bennett, in the place and stead
of Arthur Bennett, deceased (Case, p. 45), which
order recites that Arthur Bennett died on Septem-
ber 9, 1927. A judgment thereafter was obtained
as the result of the assessment of damages in favor
of the plaintiff, Herbert Migatz, in the sum of
$2,000.00 and in favor of the plaintiff, Loretta
Migatz, in the sum of $8,000.00, and against Thomas
A. Davis, Jr., Administrator of the Estate of Arthur
Bennett, deceased (Postea, Case, p. 48). This
judgment was thereafter returned unsatisfied and
thereupon the plaintiffs brought this action against
the defendant insurance company by reason of the
judgment which they had previously obtained.
The complaint in the present action alleges that
ajudgment had been obtained against Arthur Ben-
nett when, as a matter of fact, the judgment was
obtained against Thomas A. Davis, Jr., Adminis-
trator of the Estate of Arthur Bennett, deceased
(Paragraph 2 of the Complaint, Case, p. 2). The
complaint further alleges in Paragraph 6 that the
defendant company did, on January 1, 1927, insure
Arthur Bennett from any loss not exceeding
$5,000.00 for injuries or death of one person and
$10,000.00 for injuries or death of two persons,
whereas the policy simply has a coverage of
$5,000.00. The complaint then alleges that by rea-
son of the unsatisfied judgment and insolvency of
the estate, the defendant company is liable to the
plaintiffs for the full amount of the judgments

which they have heretofore obtained by reason of
the accident.
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The plaintiffs’ case consisted of the introduction
into evidence of the transcript of the proceedings
brought in the original action and the identification
of the automobile as the taxicab which the de-
fendant company did insure. Their proofs, how-
ever, disclose that the policy of insurance was not
entered into on January 1, 1927, but bore the date
of October 1, 1926. Moreover, the policy of insur-
ance did not provide for any liability on the part
of the defendant in the sum of $5,000 for the in-
jury to one person and for $10,000 for injuries to
more than one person. The limit of liability of
the insurance company is contained in the follow-
ing provision (Case, p. 61):

“The liability of the Company for loss from
any one judgment resulting in bodily injuries
to or in the death of any one person is limited
to Five Thousand Dollars ($5,000.00), and
there shall be a continuing liability of the
Company for such amount under this policy,
notwithstanding any recovery thereunder.”

The Court however permitted an amendment to
the complaint as to the date when the policy was
issued and as to the amount of liability under the
policy.

At the close of the plaintiffs’ case, a motion was
made for a nonsuit based not only upon the vari-
ance of the pleadings and the proof, but also upon
the more important ground that nowheres does it
appear that the plaintiffs suffered injuries which
arose as a result of an accident occurring by rea-
son of Arthur Bennett’s ownership, maintenance
or use of an autocab or taxicab, which taxicab was
being operated pursuant to Chapter 231, Laws of
New Jersey, 1926. Nor was there any evidence
that the defendant’s indemnity arose out of a cause
of action in strict accordance with the provisions
of Chapter 231, Laws of New Jersey, 1926. The
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Court denied the motion for a nonsuit and at the
close of the plaintiffs’ case, the defendant moved
for a direction of a verdict in favor of the defend-
ant upon the same grounds upon which the motion
for nonsuit was based, and upon the further
ground that the judgment in the original action
was against the Administrator of the Estate of
Arthur Bennett, deceased, and that the policy of
Insurance was a personal contract between the in-
surance company and the insured and not with his
estate; also upon the further ground that there
was nothing in the record and postea to show that
the verdict was the result of personal injuries sus-
tained by reason of ownership and operation of
the taxicab in accordance with Chapter 231 of the
Laws of New dJersey, 1926. The Court declined to
direct the verdict in favor of the defendant, but
did direct a verdict in favor of the plaintiff
Herbert Migatz, in the sum of $2,000.00 and in
favor of the plaintiff Loretta Migatz, in the sum
of $5,000.00 against the defendant insurance com-
pany. It is from these judgments that an appeal
was taken to this Court.
We respectfully urge upon this appeal:

(1) Neither the pleadings nor the proofs in both
of the cases in which the judgments were obtained
disclose that the autocab which caused the in-
juries possessed the characteristics of a taxicab as
defined in Chapter 231 of the Laws of New dJersey,
1926, or that the accident occurred upon any of
the streets in the State of New dJersey.

(2) The Court erred in denying the motion for
a nonsuit and in the denial of defendant’s motion
to direct a verdict in its favor.

(3) The liability of the insurance company is
limited to $5,000.00.



POINT L

Neither the pleadings nor the proofs in both
of the cases in which the judgments were ob-
tained disclose that the autocab which caused
the injuries possessed the characteristics of a
taxicab as defined in Chapter 231 of the Laws
of New Jersey, 1926, or that the accident oc-
curred upon any of the streets in the State of
New Jersey.

The plaintiffs originally brought an action
against Arthur Bennett for injuries received by
reason of the collision of a taxicab owned by
Arthur Bennett with their automobile. A summary
of the allegations of each paragraph of the com-
plaint is as follows (Complaint, Case, p. 37):

Paragraph 1 'alle'ge\s that Artl:htir Ben"nétt on
March 27,1927, was the owner of a yellow taxi-
cab bearing a New Jersey license.

Paragraph 2 alleges on said date the plain-
tiffs’ automobile was proceeding easterly along
Waverly Avenue at the intersection of Somer-
set Street.

Paragraph 3 alleges that the taxicab of
Arthur Bennett was being operated along
Somerset Street at a high rate of speed and
carelessly collided with the plaintiffs’ auto-
mobile.

Paragraph 4 alleges plaintiff, Loretta Mi-
gatz, suffered injuries.

The Second Count repeats the allegations of the
First Count, but contains another cause of action
in favor of the plaintiff, Herbert Migatz, for his
injuries and for the loss of the consortium of his
wife.

The judgment so obtained by the plaintiffs was
procured by default. The judgment however is
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based upon the pleadings in the case and rests
entirely upon the allegations therein contained. It
is therefore important that the complaint upon
which the plaintiffs based their action be carefully
considered in order that it may be determined
whether the judgment obtained is such a judgment
upon which the present action can be predicated
against the insurance company upon its policy of
Insurance.

A careful examination of the complaint will dis-
close that the judgment is based upon a cause of
action which merely alleges that one Arthur Ben-
nett owned a taxicab bearing a New Jersey license
for the year 1927, and that while being operated
along Somerset Street collided with the plaintiffs’
automobile which was proceeding along Waverly
Avenue at a point where that street intersects
Somerset Street. There is no allegation that
Waverly Avenue or Somerset Street are streets
in Newark, New Jersey, or are streets which are
situated anywheres within the State of New Jersey.
There is no allegation that the taxicab which
Arthur Bennett owned was a taxicab being oper-
ated pursuant to Chapter 231 of the Laws of New
Jersey, 1926. There is nothing in the complaint
that the autocab or taxicab owned or operated by
Arthur Bennett was engaged in the business of
carrying passengers for hire or that it was held
out, announced or advertised to operate or run or
which was operated or run over any of the streets
or public highways of this state and particularly
that it accepted and discharged such persons as
may offer themselves for transportation from
points or places to points or places within or with-
out the state.

Chapter 231 of the Laws of New dJersey, 1926,
which is commonly known as the Taxicab Act,
makes it a condition precedent that before a taxi-
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cab may be operated, the owner must file an in-
surance policy in the sum of $5,000.00 against loss
“from the liability imposed by law upon the auto-
cab owner for damages on account of bodily
injury or death suffered by any person or persons
as a result of an accident occurring by reason of
the ownership, maintenance or use of such autocab
upon any public street.” The statute further de-
fines an autocab as used in said act as follows
(Laws of New Jersey, 1926, p. 383):

“l. The words “auto cab” as used herein
shall mean and include any automobile or
motor car, commonly called taxi, engaged in
the business of carrying passengers for hire
which is held out, announced or advertised to
operate or run or which is operated or run
over any of the streets or public highways of
this State, and particularly accepts and dis-
charges such persons as may offer themselves
for transportation from points or places to
points or places within or without the State.”

It is only such a taxicab which the defendant
company by its policy of insurance (Exhibit P-6),
insured, because by its very provisions the defend-
ant company made it a condition of its contract
that the indemnity shall be in strict accordance
with the provisions of Chapter 231, Laws of New
Jersey, 1926, and provided further “that the com-
pany shall not be liable for any loss sustained other
than such loss as the assured may sustain by rea-
son of such ownership, maintenance and use of
the within described autocab by virtue of the pro-
visions of such Chapter.” It is manifest that this
policy of insurance indemnifies Arthur Bennett
from any loss he shall sustain by reason of in-
juries for which he may be responsible by reason
of the ownership and operation of that taxicab in
accordance with the Taxicab Act, and an injured
person may recover from the insurance company
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a judgment recovered by such person against the
taxi owner, provided the recovery of such injured
person is based upon the ownership and operation
of a taxicab pursuant to Chapter 231 of the Laws
of New dJersey, 1926.

The law has been well settled in this state that
insurance companies become liable to injured per-
sons upon a policy of insurance issued to a taxi-
cab owner or jitney bus owner.

Nellie Connell, Admx. v. Commonwealth
Casualty Co., 96 N. J. L. 510.

An examination of that case, however, discloses
that the Court has determined that the legal effect
of a policy of insurance to the traveling public is
that such policy acts as an indemnity to the travel-
ing public so long as the owner of the vehicle con-
ducts the same “within the general scope of the
purpose for which the jitney car was insured.” To
quote from dJustice Minturn’s opinion (pp. 511-
512):

“But while the policy of insurance remained
in force, its legal effect as an indemnity to the
traveling public, for whose benefit it was exe-
cuted and exists, cannot be minimized by any
extraneous act or default of the insured, so
long as he is conducting the vehicle within the
general scope of the purpose for which the

jitney car was insured. Gillard v. Manufac-
turers Insurance Co., 93 N. J. L. 215.”

The clear intent of both the policy of insurance
in this case and of the decisions in the jitney cases
1s that an insurance company which issues its pol-
icy of insurance shall be liable where the jitney
bus or taxicab is operated as a jitney bus or taxi-
cab in the State of New Jersey.

The difficulty, however, with the plaintiffs’ judg-
ment which they obtained in the original action
is that the judgment so obtained by default does
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not disclose that said judgment was based upon
a cause of action which was brought by reason of
bodily injuries sustained by the plaintiffs through
the ownership or operation by Arthur Bennett of
an autocab, commonly known as a taxicab, which
was being operated in the State of New Jersey, as
described in the Taxicab Act of 1026. An allega-
tion that Arthur Bennett was the owner of a taxi-
cab does not necessarily imply that at the time of
the injury, Arthur Bennett owned and operated
an autocab which had the characteristics of a
taxicab as defined and described in Chapter 231 of
the Laws of New Jersey, 1926. There is no allega-
tion that the autocab was engaged in the business
of carrying passengers for hire; no allegation that
it was held out, announced or advertised to oper-
ate or run over the streets of this state, nor is there
any allegation that the taxicab or the owners
thereof accepted and discharged persons as they
offered themselves for transportation in the State
of New dJersey. Moreover, the allegation that
Arthur Bennett was the owner of a taxicab does
not necessarily mean that the taxicab at the time
that the injuries were sustained was.being oper-
ated as a taxicab in the streets of the State of New
Jersey. For all it appears it may have been used
as a private vehicle and as a private conveyance
and not at all used or operated for taxicab pur-
poses. Nor can there be any implication that the
vehicle “was being conducted within the general
scope of the purpose for which the taxicab was in-
sured,” which is the law as laid down in the
Connell case, supra.

It may be true that the plaintiffs could have pro-
duced testimony or proof of these facts at a trial
if their action were contested, but in their action,
their judgment was obtained by default and their
judgment is based solely upon the allegations as
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made by them in their complaint. The judgment
which they had obtained by default may, of course,
be valid and operative as against Arthur Bennett,
but when they are seeking to impose a liability
upon an insurance company which has made a
contract of indemnity with their defendant, they
are bound to establish those facts upon which they
can base liability against the insurance company;
and liability against the insurance company can
only be predicated upon a judgment obtained
against its assured by reason of the ownership or
operation of a taxicab pursuant to Chapter 231 of
the Laws of New Jersey, 1926.

Having recovered a judgment in their previous
action and the judgment having been returned un-
satisfied, plaintiffs have now brought suit against
the insurance company upon the insurance policy
or contract of indemnity issued to the insured,
Arthur Bennett. The only proof which they pre-
sented in addition to identifying the vehicle as cov-
ered by the insurance policy, was a transcript of
the pleadings in the prior action. They, therefore,
base their entire action against this defendant
upon a judgment which they had previously ob-
tained, which judgment was obtained by default
upon a complaint setting out their cause of action;
but their cause of action fails to disclose that the
accident they complain of was the result of the
ownership by Arthur Bennett of an autocab or
automobile commonly known as a taxicab which,
under the provisions of Chapter 231 of the Laws
of New Jersey, 1926, was a taxicab engaged in the
business of carrying passengers for hire or that it
was held out or advertised to operate or run on
any of the streets or public highways of this state
or that it accepted and discharged any persons for
transportation within or without this state. The
failure to have alleged these important facts which
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would disclose that Arthur Bennett did operate a
taxicab, as is described and defined by Chapter
231 of the Laws of New Jersey, 1926, makes it im-
possible for the plaintiff to recover against this
defendant upon a policy of insurance which 1is
issued solely for the purpose of protecting the
traveling public against the operation of taxicabs
under an act which makes it obligatory for taxi
owners to carry such liability insurance. Such a
failure to declare these important allegations
would not invalidate a judgment recovered against
Arthur Bennett, for his liability arises by reason
of the negligent operation of a motor vehicle,
whereas the defendant insurance company’s lia-
bility arises only by reason of the operation, owner-
ship or maintenance of a taxicab by its insured
and which is being operated, owned and main-
tained in accordance with the provisions of Chapter
231 of the Laws of New Jersey, 1926.

We therefore respectfully allege that there being
a total failure of proof that Arthur Bennett was
operating an autocab which is defined as a taxicab
under the provisions of the statute and there be-
ing an absence of proof that such taxicab was
being operated in the State of New Jersey and that
the accident happened upon any streets in New
Jersey, the defendant company can in no wise be’
liable upon the judgment which the plaintiffs have
obtained.

It may be argued that the taxicab bore a New
Jersey license number which is prima facie evi-
dence that the taxicab was operated in New Jersey,
but such an argument would be fallacious because
an automobile with a New dJersey license plate
may, through the eourtesy established between the
various states of the union, operate outside the
State of New Jersey without requiring the procur-
ing of license plates from such foreign state, and



13.

if this accident occurred outside the State of New
Jersey, the insurance company would not be liable
to the traveling public upon a policy of insurance
issued to the driver or owner of the taxicab be-
cause the statute protects only citizens of the State
of New Jersey and it being a contract for the benefit
of the traveling public, the benefits of the statutes
can be applied only to the public traveling within
the confines of the State of New Jersey.

POINT IIL

The Court erred in denying the motion for a
nonsuit and in the denial of defendant’s mo-
tion to direct a verdict in its favor.

If our contention under Point I is sound, the
Court erred in denying the defendant’s motion for
a nonsuit, for it is apparent that the plaintiff re-
lied entirely upon the transcript of the pleadings
upon which the former judgment was based in
endeavoring to hold this defendant company liable.
If the prior judgment is not based upon a liability
for which the defendant company indemnifies the
assured, there can be no recovery against this de-
fendant. The Court therefore erred in denying the
motion for a nonsuit.

But if the Court did not err in denying the mo-
tion for a nonsuit, at the close of the entire case a
motion was made by the defendant to direct a ver-
dict in favor of said defendant which the Court
also denied. At the close of the entire case it be-
came more apparent that the plaintiffs relied en-
tirely upon the pleadings in the former trial in
order to substantiate its verdict in this case. The
motion, therefore, based upon the same grounds
as was urged in the application for a nonsuit,
should have been granted by directing a verdict in
favor of the defendant.
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It is to be noted in this case that the policy of
insurance was the contract of indemnity between
the insurance company and Arthur Bennett. Noth-
ing in the policy indicates that the liability is to
extend to his heirs, executors, administrators or
assigns. After an order of reference was obtained
for the assessment of damages, an order was taken
substituting an administrator for the defendant
in the original action. After the assessment of
damages, the judgment was entered against the
administrator.

The Legislature of our state has declared that
where any testate or intestate shall in his lifetime
have committed a trespass to person or property,
such person, his or her executors or administra-
tors shall have and maintain the same action
against the executors or administrators of such tes-
tator or intestate as he, she or they might have had
or maintained against such testator or intestate (2
Comp. Slat. 2260, Sec. 5).

We, of course, cannot deny that the plaintiffs
could properly obtain a judgment against the ad-
ministrator of Arthur Bennett, he having died
pending the outcome of the litigation, but the pol-
icy of insurance does not indemnify Arthur Ben-
nett or his administrators. It is a personal contract.
We respectfully submit that this defendant cannot
therefore be. liable upon this judgment obtained
against the administrator of its assured unless the
Courts will construe a policy issued under Chapter
231 of the Laws of New dJersey, 1926, to be an in-
demnity for the benefit of the traveling public,
irrespective of the death of the insured, upon the
theory that the traveling public should not be
denied the right of recovery against the insurance
company in the event that the assured may have
died before a judgment was obtained.
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POINT III

The liability of the insurance company is
limited to $5,000.00.

The plaintiff in its pleadings in the present suit
alleged that the defendant company’s policy of in-
surance provided for the indemnity of $5,000.00
for injuries suffered by one person and $10,000.00
for injuries suffered by two persons. When the
contract of insurance was admitted in evidence
(Exhibit P-6), it disclosed that the liability of the
defendant company was limited as follows (Case,
p. 61):

“The liability of the Company for loss from
any one judgment resulting in bodily injuries
to or in the death of any one person is limited
to Five Thousand Dollars ($5,000.00), and
there shall be a continuing liability of the

Company for such amount under this policy,
notwithstanding any recovery thereunder.”

In this accident two persons were involved, a
husband and wife. The wife obtained a verdict
of $8,000.00 and the husband for $2,000.00. The
trial court in this case construed the liability of
the defendant company as an absolute liability of
$5,000.00 for every person injured in an accident
and upon that theory directed a verdict for the
wife in the sum of $5,000.00, which is the limit of
liability for one person, and in addition awarded
a verdict in favor of the husband in the sum of
$2,000.00, which would make a total liability of
$7,000.00 against this company.

We respectfully submit that it was not the in-
tention of the Legislature when it passed Chapter
231 of the Laws of New dJersey, 1926, nor does the
contract of insurance provide that the defendant
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company shall be liable to the extent of $5,000.00
for every person who may be injured in one acci-
dent. If that were so, a taxicab being operated
under the provisions of this act, containing five
passengers, if all were severely injured, the de-
fendant company would be liable to the extent of
$25,000.00 in one accident.
The language of the statute is as follows:

“An insurance policy of a company duly
licensed to transact business under the insur-
ance laws of the State of New Jersey in the
sum of five thousand dollars ($5,000) against
loss from the liability imposed by law upon
the auto cab owner for damages on account of
bodily injury or death suffered by any person
or persons as a result of an accident occurring
by reason of the ownership, maintenance or
use of such auto cab upon any public street,
road or highway.”

The policy of insurance also expressly limits the
recovery in any one judgment to $5,000.00 as a re-
sult of bodily injuries or the death of any one
person. The provision of the policy is as follows
(Case, p. 61):

“The liability of the Company for loss from
any one judgment resulting in bodily injuries
to or in the death of any one person is limited
to Five Thousand Dollars ($5,000.00), and
there shall be a continuing liability of the
Company for such amount under this policy,
notwithstanding any recovery thereunder.”

It is therefore apparent that the Legislature was
endeavoring to protect the traveling public to the
extent of $5,000.00 for the injury of any person or
persons as the result of an accident. Unless this
construction is placed upon this act of the Legis-
lature, we submit that no insurance company
would issue any policies to taxicab owners if the
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liability of such insurance company is unlimited
and may be dependent upon the number of per-
sons who may be ridiing in a taxicab at any one
time. The Legislature has fixed $5,000 as the
amount of liability which an insurance company
may be directed to pay as the result of injury to
any person or persons as the result of an accident.
If the Legislature desired to impose a liability of
more than $5,000 upon an insurance company, it
would have clearly used language which would
unambiguously denote that intent. Instead of that,
the Legislature in no unmistakable terms provided
that the policy must be in the sum of $5,000 against
loss on account of bodily injuries suffered by any
person or persons as the result of an accident,
clearly indicating the intent to limit such liability
to $5,000 as the result of an accident.

It was therefore error for the Court to have di-
rected verdicts which would aggregate more than
$5,000 for both of these defendants.

CONCLUSION.

It is respectfully submitted that the plaintiffs
have no cause of action against this defendant
company because there is no proof in any of the
cases presented or in the pleadings upon which the
judgments were obtained that there was involved
in the collision an autocab or motor vehicle which
was operated as a taxicab or possessed the char-
acteristics of a taxicab under the provisions of
Chapter 231 of the Laws of New Jersey, 1926, or
that the accident occurred upon any of the streets
of New dJersey, and in the absence of such proof,
the defendant was entitled to a judgment of non-
suit or at the conclusion of the entire case to a
direction of a verdict in its favor.
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The judgment, therefore, which the plaintiffs re-
covered should be reversed and set aside.

The Court also erred in directing verdicts aggre-
gating more than $5,000. It is apparent under and
by virtue of the said Taxi Act the liability of the
defendant company is limited to $5,000 in any one
accident, and a direction of verdicts for more than
that sum is erroneous.

Respectfully submitted,
George F. Seymour, Jr.,

Attorney for Defendant-Appellant.

Char les Hershenstein,

Of Counsel.









