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S a v e r i o  R i z z o l o , t r a di ng u n d e r  
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C o n s t r u c t i o n  C o m p a n y ,
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C h a r l e s  W. P o y s h e r , B u il d e r , a n d 
A l f r e d  S t a h l , O w n e r,

R e s p o n d e n t s.

A p p ell a n t’ s  B ri ef.

S t a t e m e n t  o f  C a s e.

T hi s i s a M e c h a ni c’ s Li e n s uit i n stit ut e d i n t h e 
E s s e x C o u nt y Ci r c uit C o u rt. T h e c a s e w a s t ri e d 
b ef o r e t h e H o n o r a bl e F r e d e ri c A d a m s, Ci r c uit 
C o u rt J u d g e, a n d a j u r y a n d r e s ult e d i n a v e r di ct 
i n f a v o r of t h e pl ai n tiff a g ai n st C h a rl e s W. P o y s h e r 
g e n e r all y f o r t h e s u m of t w o t h o u s a n d, ni n et y-t h r e e 
d oll a r s a n d f o rt y-t h r e e c e nt s d a m a g e s, t o b e m a d e 
s p e ci all y of t h e l a n d s of t h e d ef e n d a nt Alf r e d S t a hl, 
d e s c ri b e d b y m et e s a n d b o u n d s i n t h e li e n cl ai m 
h e r ei n fil e d.

T h e f oll o wi n g i s a b ri ef st at e m e nt of t h e f a ct s a d-
d u c e d b y t h e pl ai n tiff a n d f o u n d t o b e s o b y t h e 
j u r y, a s i s e vi d e n c e d b y t h ei r v e r di ct.

O n O ct o b e r 2 9t h, 1 9 1 2, t h e pl ai n tiff e nt e r e d i nt o 
a w ritt e n c o nt r a ct wit h t h e d ef e n d a nt C h a rl e s W. 
P o y s h e r, w h o w a s t h e n t h e o w n e r of t h e l a n d s a n d 
p r e mi s e s d e s c ri b e d i n t h e li e n cl ai m, w h e r e b y t h e 
f o r m e r, i n c o n si d e r ati o n of t h e s u m of f o rt y- si x 
h u n d r e d d oll a r s a g r e e d t o e r e ct a n d c o n st r u ct a 
b uil di n g, t o b e u s e d a s a m o vi n g pi ct u r e t h e at r e,

A c ti o n  at  
L a w.

O n  M e c h a ni c’ s  
Li e n.

A p p e al  f r o m
S u p r e m e
C o u r t.
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a t 6 5 3 B e r g e n st r e et, i n t h e Cit y of N e w a r k, a g r e e-
a bl y t o t h e pl a n s a n d s p e cifi c ati o n s p r e p a r e d b y, 
a n d u n d e r t h e s u p e r vi si o n of, H y m a n R o s e n s o h n, 
a n a r c hit e ct. B y t h e t e r m s of t hi s a g r e e m e nt t h e 
d ef e n d a nt P o y s h e r b o u n d hi m s elf t o p a y Ri z z ol o 
t h e a b o v e st at e d c o n si d e r ati o n i n f o u r i n st al m e nt s. 
T h e l a st of t h e s e i n st al m e nt s a m o u nti n g t o fift e e n 
h u n d r e d d oll a r s w a s t o b e p ai d wit hi n t h r e e d a y s 
aft e r t h e c o m pl eti o n a n d a c c e pt a n c e of t h e w o r k. 
T h e c o nt r a ct p r o vi d e d t h at “ A ll  p a y m e n t s  s h all  h e  
m a d e  u p o n  w ritt e n  c e rtifi c at e s  of  t h e a r c hit e ct  t o 
t h e eff e ct  t h at s u c h  p a y m e n t s  h a v e  b e c o m e d u e. ”  
T h e c o nt r a ct f u rt h e r p r o vi d e d t h at t h e o w n e r w o ul d 
c a u s e n o d el a y i n t h e c o n st r u cti o n of s ai d b uil di n g 
a n d w o ul d d o e v e r yt hi n g n e c e s s a r y t o e n a bl e t h e 
c o nt r a ct o r t o g o a h e a d a s s p e e dil y a s p o s si bl e.

T h e c o nt r a ct f u rt h e r p r o vi d e d t h at “ N o  e xt r a  
w o r k  s h all  h e  d o n e  wit h o ut  a w ritt e n  o r d e r  f r o m 
t h e o w n e r  a p p r o v e d  h y  t h e a r c hit e ct  a n d  a n  e x p r e s s  
a g r e e m e nt  i n w riti n g  a s  t o t h e c o st,  a n d  it s h all  
t h e n f o r m  p a rt  of  t hi s c o nt r a ct

I t w a s f u rt h e r a g r e e d u p o n t h at t h e w o r k s h o ul d 
b e c o m pl et e d o n o r b ef o r e t h e 2 0t h of D e c e m b e r, 
1 9 1 2. S e e E x hi bit P. 1, C a s e p. 2 5 0, et c.

( N ot e: Ot h e r p a rt s of t h e c o nt r a ct n ot d e e m e d 
n e c e s s a r y f o r c o n si d e r ati o n of t hi s a p p e al a r e n ot 
h e r ei n r e cit e d ).

W H A T H A P P E N E D  A F T E R  T H E C O N T R A C T 
W A S S I G N E D ?

T h e pl ai n tiff w a s r e a d y t o p r o c e e d wit h hi s w o r k, 
b ut w a s i n st r u ct e d b y t h e o w n e r n ot t o g o a h e a d 
u ntil n otifi e d b y hi m s o t o d o. T hi s w a s n ot gi v e n 
u ntil t h e l att e r p a rt of N o v e m b e r, 1 9 1 2. ( S e e C a s e, 
p. 3 5, f ol s. 3 7- 4 0; p. 3 6, f ol s. 1- 2 0). T h u s a m o nt h 
w a s l o st, — a n d w h e n h e w a s t ol d t o p r o c e e d, t h e 
pl ai n tiff di d s o. I n t h e m o nt h of F e b r u a r y t h e 
t h e at r e w a s n e a rl y c o m pl et e d, s o t h at o n W a s hi n g-
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ton’s Birthday the owner took possession. The 
rest of the work was completed by April 26th, 1913. 
While the work was proceeding, payments that were 
earned were irregularly made. (Case, p. 38, fols. 
20-30). During the course of the work the de-
fendant Poysher requested the plaintiff to do cer-
tain extra work and agreed to pay certain prices 
for it, but no written order was given therefor. 
(See Case, p. 50, fol. 30, to p. 52 incl.; p. 55 to p. 57 
incl.; p. 58, fol. 20 to p. 62; p. 63, fols. 20-30; p. 115, 
fol., 20 to p. 120 incl.). Certain changes were made 
in the plans and specifications by verbal agreement 
between the plaintiff, the architect, Poysher and 
Stahl, which changes were necessary because of the 
nature of the building or requirements of the build-
ing code that had been overlooked in the first 
place, but no charge was made for such alterations.

Upon the completion of the building, the plaintiff 
demanded of the architect his certificate, to enable 
him to receive payment for the last instalment then 
due and for the extra work which had been done. 
The architect suggested a meeting between the 
parties, the result of which was, that the defendants 
wanted the architect to procure an allowance of 
five hundred dollars on the amount due. This is 
what took place according to the architect (see 
Case, p. 131):

Q Now as to the final certificate. What is 
the real reason that you did not issue that cer-
tificate! A  That was the real reason. Mr. 
Poysher came to my office first and asked 
me to issue the final certificate to Rizzolo. 
A t that time I  asked him if  he had the 
money. He said he was going to get it from 
Dr. Stahl, who happened to be up in the moun-
tains. I  said, * ‘ When will you get the money! ’ ’ 
“ In a couple of days,”  he said. I  said, “ A ll 
right, when you get the money come down to
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t h e offi c e, a n d I will s ettl e u p y o u r cl ai m s.’’ 
T h e  r e a s o n  f o r m y  n ot  i s s ui n g t h e c e rtifi c at e  
a t t h at ti m e w a s,  fi r st, t hat h e  di d  n ot  h a v e  t h e 
m o n e y,  a n d  s e c o n d,  t h e r e w e r e  t h e s e s u b-
c o nt r a ct o r s  o n  t h e j o b. * * * I m et t h e m 
( m e a ni n g S t a hl a n d P o y s h e r ) at t h e b uil di n g, 
a n d aft e r t h at m e eti n g at t h e b uil di n g t h e y 
c a m e t o m y offi c e, a n d t h at w a s t h e ti m e I t ol d 
t h e m t h at I c o ul d p o s si bl y g et t h e m o n e h u n-
d r e d a n d t w e nt y-fi v e d oll a r s t o o n e h u n d r e d a n d 
fift y a s t h e l o s s, a n d t h at w o ul d b e b y t h e s u b-
c o nt r a ct o r s, a n d h e t h o u g ht at t h at ti m e h e 
w a nt e d fi v e h u n d r e d d oll a r s o r s o, a n d I 
w o ul d n’t st a n d f o r a n yt hi n g of t h at ki n d. 
T h at i s all.

Q B u t t h e fi n al r e s ult w a s — A T h at h e 
w e nt o ut of m y offi c e a b s ol ut el y —I w o n’t s a y 
w h at I s ai d t o hi m o n e w a y o r t h e ot h e r, b ut 
i t w a s v e r y u n pl e a s a nt; I s ai d, “ I w o n’t st a n d 
f o r a n y w o r k of t h at ki n d at all. N o w, y o u 
c a n g et o ut a n d d o w h at y o u pl e a s e. * * * 
T h e n I s ai d t o Ri z z ol o aft e r t h at. * * * 
Y o u g et aft e r t h e m a n d g et y o u r m o n e y. I  
h a d n’ t  h e a r d  f r o m  hi m  t h e n u ntil  t h e d a y  b e-
f o r e o r  t h e d a y  aft e r  h e st a rt e d  s uit;  t h e n h e  
c a m e aft e r  hi s  c e rtifi c at e,  a n d  I  s ai d  I  w o ul d n’t  
gi v e  it t o hi m  t h e n.”

A n d o n p a g e 1 1 2 a n d p a g e 1 1 4 o f t h e c a s e, t h e 
a r c hit e ct t e stifi e d t h at alt h o u g h Ri z z ol o w a s 
e ntitl e d t o t h e c e rtifi c at e a n d d e m a n d e d it, h e f ail e d 
a n d l at e r r ef u s e d t o i s s u e it.

T H E E X T R A  W O R K.

A s t o t h e e xt r a w o r k, Ri z z ol o i s s u p p o rt e d b y t h e 
a r c hit e ct, a n d n ot c o nt r a di ct e d b y t h e d ef e n d a nt s.
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S T A H L’ S I N T E R E S T I N T H E C A S E.

S t a hl w a s m a d e a d ef e n d a nt b e c a u s e at t h e ti m e 

of t h e fili n g of t h e li e n h e w a s t h e o w n e r.

I t i s of g r e at i m p o rt a n c e t o n ot e at t hi s p oi nt, 
t h at S t a hl a n d P o y s h e r a r e b r ot h e r s-i n-l a w; t h at 
o n t h e d at e o f t h e c o nt r a ct, P o y s h e r w a s t h e s ol e 
o w n e r of t h e p r o p e rt y b ut o n t h e 2 1 st d a y of 
N o v e m b e r, 1 9 1 2, b ef o r e t h e w o r k w a s c o m m e n c e d, 
b e t o o k titl e t o o n e m oi et y of t h e r e alt y, a n d o n 
A p ril 2 5t h, 1 9 1 3, h e b e c a m e t h e s ol e o w n e r.

S e e  c o m pl ai nt  a n d  a n s w e r.

T h e c o nt r a ct w a s fil e d i n t h e cl e r k’ s offi c e of 
E s s e x C o u nt y o n N o v e m b e r 2 2 n d, 1 9 1 2, S t a hl f u r -
ni s h e d p a rt, of t h e m o n e y wit h w hi c h t h e b uil di n g 

c o st w a s d ef r a y e d.

S e e  S t a hl’ s  a d mi s si o n.  C a s e,  p a g e  2 2 5.

S t a hl al s o t o o k a n a cti v e i nt e r e st i n di r e cti n g t h e 

b uil di n g o p e r ati o n s.

S e e  C a s e  2 2 8.

T h e i m p o rt a n c e of n oti n g t h e a b o v e f a ct s, will 
b e c o m e a p p a r e nt i n d e ali n g wit h t hi s a p p e al.

T H E F I L I N G  O F L I E N  A N D C O M M E N C E M E N T 
O F T H E A C T I O N.

O n t h e 2 3 d of J u n e, 1 9 1 3, t h e li e n cl ai m w a s fil e d.

Att a c h e d t o t h e li e n cl ai m w a s t h e f oll o wi n g bill 

of p a rti c ul a r s:
Fi n al p a y m e nt u n d e r c o nt r a ct d at e d

O ct o b e r 2 9, 1 9 1 2 ......................................... . $ 1, 5 0 0. 0 0
E x t r a w o r k p e rf o r m e d a n d m at e ri al s 

f u r ni s h e d at t h e r e q u e st of t h e o w n e r 
a n d a r c hit e ct a s f oll o w s:

C h a n g e f r o m w o o d b e a m s t o r e-
i nf o r c e d c o n c r et e c e ili n g ......................  8 0. 0 0

C o n c r et e b et w e e n b e a m s a n d b o ot h 
fl o o r i n pl a c e of w o o d 5 0. 0 0
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One extra door covered with metal in
booth com pleted..........................................  15.00

One double iron trap door above iron
ladder ........................................................... , . .  8.00

Six brass shore electric chandelier sets 72.00 
One y<2. shell with brass frame chande-

liers ...................................................      10.00
Extra work cellar drain from rear

yard to cellar.................................................. 68.00
To lower the two rear exists excavat-

ing, retaining wall as per submitted 
estimate ...............................................................  253.00

Total amount claimed........................... $2,056.00
On the 1st day of Ju ly , 1913, summons was issued 

and was served with the complaint thereto attached 
on the same date.

The complaint alleged general performance of the 
contract.

The answer, filed on Ju ly  21st, 1913, admitted 
some of the allegations in the complaint contained, 
and as to others, general and specific denials were 
entered.

Notice was given that on the 20th of September, 
1913, a motion would be made for judgment of 
non-suit in the action because no reply had been 
filed by the plaintiff to the answer of the de-
fendants. After argument the motion was denied. 
(See Case, pp. 14-15). ,

T H E  T R IA L .
The case came to trial on the 4th of January, 

1915. Before the jury was impanelled the plain-
t i f f ’s counsel moved that the plaintiff be permitted 
to file his reply alleging fraud on the part of the 
architect in withholding his certificate and waiver 
as to written orders to do the extra work on the 
part of the owner.



7

T hi s m oti o n w a s o p p o s e d n ot o n t h e g r o u n d of 

l a c k of n oti c e b ut l a c h e s.

S e e C a s e, p. 3 1.
T h e c o u rt g r a nt e d t h e m oti o n. T h r o u g h i n a d v e r-

t e n c e t h e r e pl y, alt h o u g h a c o p y w a s t h e n a n d t h e r e 
h a n d e d t o t h e d ef e n d a nt s, w a s n ot fil e d, b ut w a s 
o r d e r e d fil e d n u n c  p r o  t u n c b y t h e S u p r e m e C o u rt.

S e e C a s e, p. 1 7.
T h e pl ai n tiff p r o v e d hi s c a s e b ot h a s t o t h e 

g e n e r al c o nt r a ct w o r k a n d t h e e xt r a w o r k.

A t t h e cl o s e of t h e pl ai n tiff’ s c a s e a m oti o n w a s 
m a d e t o n o n- s uit t h e a cti o n. O n e of t h e g r o u n d s 
st at e d, ( a n d w e a r e n o w m o r e c o n c e r n e d wit h t hi s 
t h a n a n y o f t h e ot h e r s ) w a s t h at t h e bill of p a r-
ti c ul a r s di d n ot s p e cif y o r e n u m e r at e t h e ki n d o r 
a m o u nt of l a b o r p e rf o r m e d o r m at e ri al s f u r ni s h e d 
a n d t h e p ri c e s at w hi c h a n d ti m e s w h e n s a m e w e r e 
f u r ni s h e d. T h e m oti o n w a s d e ni e d a n d a m e n d-

m e nt s all o w e d.

S e e C a s e, p. 1 4 0- 1 4 5.
T h e d ef e n s e w a s b uilt u p l a r g el y of t e c h ni c al 

o bj e cti o n s t o t h e li e n cl ai m; t h e f ail u r e t o p r o d u c e 
t h e a r c hit e ct’ s c e rtifi c at e f o r p a y m e n t 5 t h e f ail u r e 
t o h a v e a n a g r e e m e nt i n w riti n g f o r t h e e xt r a w o r k 5 
a n d f ail u r e t o i n st all t h e h e ati n g s y st e m a c c o r di n g 
t o t h e pl a n s a n d s p e cifi c ati o n s. Ot h e r o bj e cti o n s 
t o t h e q u alit y of t h e w o r k a n d t o t h e pl ai n tiff s 
ri g ht t o c h a r g e f o r c e rt ai n e xt r a it e m s, w e r e al s o 

m a d e.
D u ri n g t h e t ri al c e rt ai n r uli n g s o n t h e a d mi s si bil-

it y of e vi d e n c e * a s w ell a s t h e o r d e r b y t h e c o u rt 
p e r mitti n g a m e n d m e nt s a n d t h e r ef u s al t o n o n-
s uit, w e r e e x c e pt e d t o b y t h e d ef e n d a nt s, a n d t h e s e 
m att e r s f o r m e d 4 6 g r o u n d s of a p p e al, t a k e n b y 

t h e m t o t h e S u p r e m e C o u rt.



T H E S U P R E M E C O U R T’ S J U D G M E N T.

T h e S u p r e m e C o u rt h el d t h at a s t o P o y s h e r it 
f o u n d n o e r r o r t o r e v e r s e t h e j u d g m e nt, b ut a s t o 
S t a hl t h e o w n e r, t h e n o n- s uit s h o ul d h a v e b e e n 
all o w e d o n t h e g r o u n d t h at t h e bill of p a rti c ul a r s 
att a c h e d t o t h e Li e n Cl ai m, di d n ot m e et t h e r e-
q ui r e m e nt s of t h e M e c h a ni c’ s Li e n L a w.

»

T H E A P P E A L.

F o r c o n v e ni e n c e s a k e, w e h a v e di vi d e d t hi s b ri ef 
i nt o t w o p a rt s, t h e fi r st d e ali n g wit h t h e j u d g m e nt 
of t h e S u p r e m e C o u rt r el ati n g t o t h e bill of p a r-
ti c ul a r s, a n d t h e s e c o n d wit h t h e p oi nt s r ai s e d 
o ri gi n all y at t h e t ri al a n d w hi c h f o r m e d t h e b a si s 
of a p p e al b y t h e r e s p o n d e nt s t o t h at t ri b u n al.

P O I N T S R E L I E D  U P O N B Y A P P E L L A N T.

T h e s e a r e t h e c o nt e nti o n s r eli e d u p o n b y t h e 
a p p ell a nt a s g r o u n d s f o r r e v e r s al of t h e j u d g m e nt 
of t h e S u p r e m e C o u r t:

F i r s t:  T h e bill of p a rti c ul a r s i s di vi si bl e a s t o 
it s it e m s a n d i s n ot a n i n s e p a r a bl e m a s s. I f o n e 
it e m i s p r o p e rl y st at e d, i n s ati sf a cti o n of st at ut o r y 
r e q ui r e m e nt, t h e li e n i s g o o d a s t o t h at it e m a n d a 
m oti o n t o n o n- s uit i s i m p r o p e rl y m a d e. T h e p r o p e r 
m oti o n i s t o st ri k e o ut t h e it ef n s i m p r o p e rl y st at e d 
o r t o di r e ct t h e j u r y t o di s r e g a r d t h e m. T h e 
S u p r e m e C o u rt e r r e d i n h ol di n g “ T h at  t h e bill  of  
p a rti c ul a r s  i s a  si n gl e  bill  a n d  if it f ail s t o c o m pl y  
wit h  t h e st at ut e,  it c a n n ot  s u p p o rt  a  li e n a s t o a  
p o rti o n  o nl y. ”

S e c o n d:  A s t h e li e n cl ai m st o o d b ef o r e a m e n d-
m e nt at t ri al, t h e bill of p a rti c ul a r s w a s di vi d e d 
i nt o t w o p a rt s, t h e fi r st p a rt e m b r a c e d o n e it e m, 
t o wit: “ Fi n al p a y m e nt u n d e r c o nt r a ct d at e d 
O ct o b e r 2 9, 1 9. 1 2, $ 1, 5 0 0. 0 0.”  A s  t o t hi s it e m t h e 
bill  s ati sfi e d  t h e st a t ut o r y  r e q ui r e m e nt.  T h e s ec-
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T hi s m oti o n w a s o p p o s e d n ot o n t h e g r o u n d of 

l a c k of n oti c e b ut l a c h e s.

S e e C a s e, p. 3 1.

T h e c o u rt g r a nt e d t h e m oti o n. T h r o u g h i n a d v e r-
t e n c e t h e r e pl y, alt h o u g h a c o p y w a s t h e n a n d t h e r e 
h a n d e d t o t h e d ef e n d a nt s, w a s n ot fil e d, b ut w a s 
o r d e r e d fil e d n u n c  p r o  t u n c b y t h e S u p r e m e C o u rt.

S e e C a s e, p. 1 7.

T h e pl ai n tiff p r o v e d hi s c a s e b ot h a s t o t h e 
g e n e r al c o nt r a ct w o r k a n d t h e e xt r a w o r k.

A t t h e cl o s e of t h e pl ai n tiff’ s c a s e a m oti o n w a s 
m a d e t o n o n- s uit t h e a cti o n. O n e of t h e g r o u n d s 
st at e d, ( a n d w e a r e n o w m o r e c o n c e r n e d wit h t hi s 
t h a n a n y o f t h e ot h e r s) w a s t h at t h e bill of p a r-
ti c ul a r s di d n ot s p e cif y o r e n u m e r at e t h e ki n d o r 
a m o u nt of l a b o r p e rf o r m e d o r m at e ri al s f u r ni s h e d 
a n d t h e p ri c e s at w hi c h a n d ti m e s w h e n s a m e w e r e 
f u r ni s h e d. T h e m oti o n w a s d e ni e d a n d a m e n d-
m e nt s all o w e d.

S e e C a s e, p. 1 4 0- 1 4 5.

T h e d ef e n s e w a s b uilt u p l a r g el y of t e c h ni c al 
o bj e cti o n s t o t h e li e n cl ai m; t h e f ail u r e t o p r o d u c e 
t h e a r c hit e ct’ s c e rtifi c at e f o r p a y m e nt; t h e f ail u r e 
t o h a v e a n a g r e e m e nt i n w riti n g f o r t h e e xt r a w o r k; 
a n d f ail u r e t o i n st all t h e h e ati n g s y st e m a c c o r di n g 
t o t h e pl a n s a n d s p e cifi c ati o n s. Ot h e r o bj e cti o n s 
t o t h e q u alit y of t h e w o r k a n d t o t h e pl ai n tiff’ s 
ri g ht t o c h a r g e f o r c e rt ai n e xt r a it e m s, w e r e al s o 
m a d e.

D u ri n g t h e t ri al c e rt ai n r uli n g s b n t h e a d mi s si bil-
it y of e vi d e n c e, a s w ell a s t h e o r d e r b y t h e c o u rt 
p e r mitti n g a m e n d m e nt s a n d t h e r ef u s al t o n o n-
s uit, w e r e e x c e pt e d t o b y t h e d ef e n d a nt s, a n d t h e s e 
m att e r s f o r m e d 4 6 g r o u n d s of a p p e al, t a k e n b y 
t h e m t o t h e S u p r e m e C o u rt.
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T H E S U P R E M E C O U R T’ S J U D G M E N T.

T h e S u p r e m e C o u rt h el d t h at a s t o P o y s h e r it 
f o u n d n o e r r o r t o r e v e r s e t h e j u d g m e nt, b ut a s t o 
S t a hl t h e o w n e r, t h e n o n- s uit s h o ul d h a v e b e e n 
all o w e d o n t h e g r o u n d t h at t h e bill of p a rti c ul a r s 
att a c h e d t o t h e Li e n Cl ai m, di d n ot m e et t h e r e-
q ui r e m e nt s of t h e M e c h a ni c’ s Li e n L a w.

T H E A P P E A L.

F o r c o n v e ni e n c e s a k e, w e h a v e di vi d e d t hi s b ri ef 
i nt o t w o p a rt s, t h e fi r st d e ali n g wit h t h e j u d g m e nt 
of t h e S u p r e m e C o u rt r el ati n g t o t h e bill of p a r-
ti c ul a r s, a n d t h e s e c o n d wit h t h e p oi nt s r ai s e d 
o ri gi n all y at t h e t ri al a n d w hi c h f o r m e d t h e b a si s 
of a p p e al b y t h e r e s p o n d e nt s t o t h at t ri b u n al.

P O I N T S R E L I E D  U P O N B Y A P P E L L A N T.

T h e s e a r e t h e c o nt e nti o n s r eli e d u p o n b y t h e 
a p p ell a nt a s g r o u n d s f o r r e v e r s al of t h e j u d g m e nt 
of t h e S u p r e m e C o u rt:

F i r s t:  T h e bill of p a rti c ul a r s i s di vi si bl e a s t o 
it s it e m s a n d i s n ot a n i n s e p a r a bl e m a s s. I f o n e 
it e m i s p r o p e rl y st at e d, i n s ati sf a cti o n of st at ut o r y 
r e q ui r e m e nt, t h e li e n i s g o o d a s t o t h at it e m a n d a 
m oti o n t o n o n- s uit i s i m p r o p e rl y m a d e. T h e p r o p e r 
m oti o n i s t o st ri k e o ut t h e it e m s i m p r o p e rl y st at e d 
o r t o di r e ct t h e j u r y t o di s r e g a r d t h e m. T h e 
S u p r e m e C o u rt e r r e d i n h ol di n g “ T h a t  t h e hill  of  
p a rti c ul a r s  i s a si n gl e  hill  a n d  if it f ail s t o c o m pl y  
wit h  t h e st at ut e,  it c a n n ot  s u p p o rt  a  li e n a s  t o a  
p o rti o n  o nl y. ”

S e c o n d.  A s t h e li e n cl ai m st o o d b ef o r e a m e n d-
m e nt at t ri al, t h e bill of p a rti c ul a r s w a s di vi d e d 
i nt o t w o p a rt s, t h e fi r st p a rt e m b r a c e d o n e it e m, 
t o wit: “ Fi n al p a y m e nt u n d e r c o nt r a ct d at e d 
O ct o b e r 2 9, 1 9 1 2, $ 1, 5 0 0. 0 0.” A s  t o t hi s it e m t h e 
hill  s ati sfi e d  t h e st a t ut o r y  r e q ui r e m e nt.  T h e s e c-
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o n d p a rt c o nt ai n e d ei g ht it e m s oi e xt r a w o r k, t h e 
fi r st s e v e n b ef o r e a m e n d m e nt, a p p a r e ntl y di d n ot 
c o m pl y wit h t h e st at ut e, t h e ei g ht h “ T o l o w e r t h e 
t w o r e a r e xi st s, e x c a v ati n g, r et ai ni n g w all a s p e r 
s u b mitt e d e sti m at e, $ 2 5 3,”  w a s s uffi ci e nt.

A f t e r  a m e n d m e nt  t h e e nti r e  hill  w a s  s uffi ci e nt.

. T hi r d: T h e f o u rt h di vi si o n of s e cti o n 1 6 of t h e 
m e c h a ni c’ s li e n l a w, m u st b e di vi d e d i nt o t w o p a rt s; 
o n e d e al s wit h t h e bill of p a rti c ul a r s r e q ui r e d w h e n 
w o r k i s d o n e o r m at e ri al s f u r ni s h e d n ot  u n d e r  c o n-
t r a ct, t h e ot h e r d e al s wit h w o r k d o n e o r m at e ri al s 
f u r ni s h e d u n d e r  c o nt r a ct.  TV h e n  a c a s e  f all s wit hi n  
t he f o r m e r c at e g o r y,  t he st at ut e  r e q ui r e s  g r e at  p a r-
ti c ul a rit y. T h e r e a s o n f o r t hi s i s pl ai n. B u t  w h e n  
a  c a s e  f all s u n d e r  t he l att e r di vi si o n,  t h e st at ut e  
e st a bli s h e s  a diff e r e n t  st a n d a r d,  a n d  b y  it s o w n  
t e r m s p e r mit s  g r e at  li b e r alit y a n d  g e n e r alit y.  A n d 
t h e r e a s o n f o r t hi s i s e q u all y a p p a r e nt. T h e S u -
p r e m e C o u rt, wit h all d u e r e s p e ct t o it, c o nf u s e d 
t h e t w o di vi si o n s a n d w ei g h e d t h e li e n cl ai m i n t h e 
c a s e at b a r, b y t h e st a n d a r d of t h e fi r st di vi si o n.

F o u r t h:  T h e S u p r e m e C o u rt f ail e d t o s q u a r e 
t h e bill of p a rti c ul a r s b y t h e p r o of i n t h e c a s e. W e 

r ef e r t o t h e f a c t s:

a — T h at t h e c o nt r a ct w a s a m att e r of r e c o r d, 

b — T h at S t a hl b e c a m e t h e o w n e r of o n e m oi et y 
aft e r t h e c o nt r a ct w a s m a d e b y P o y s h e r a n d 
fil e d wit h t h e c o u nt y cl e r k, a n d t h e ot h e r 
m oi et y a b o ut t h e ti m e w h e n t h e w o r k w a s 

a b o ut t o b e c o m pl et e d,

c — S t a hl f u r ni s h e d p a rt of t h e m o n e y f o r t h e 
e r e cti o n of t h e b uil di n g, i n t hi s m a n n e r, h e 
d e p o sit e d t h e m o n e y a n d i n f a ct t h e $ 1, 5 0 0 
f o r t h e l a st p a y m e nt —t o P o y s h e r’ s c r e dit — 
t h e l att e r t o p a y Ri z z ol o,
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d — S t a hl di r e ct e d t h e w o r k, a n d w a s p e rf e ctl y 
f a mili a r wit h t h e cl ai m of t h e pl ai n tiff, 

e — S t a hl w a s n ot a n i n n o c e nt t hi r d p a rt y.

F if t h :  T h e S u p r e m e C o u rt h el d t h at t h e bill of 
p a rti c ul a r s w a s s uffi ci e nt a s t o P o y s h e r, b ut i n s uffi-
ci e nt a s t o S t a hl. T hi s i s ill o gi c al. I f t h e bill 
w a s s uffi ci e nt a g ai n st P o y s h e r w h o at t h e i n c e pti o n 
o f t h e c o nt r a ct w a s b uil d e r a n d o w n e r, it w a s s uffi-
ci e nt a s t o S t a hl, w h o i n p r o c e s s of w o r k b e c a m e 
o w n e r, a n d w a s n ot a n i n n o c e nt p a rt y b ut o n t h e 
c o nt r a r y h a d f ull n oti c e of e v e r yt hi n g. W e c a n-
n ot di sti n g ui s h b et w e e n t h e t w o p e r s o n s.

Si x t h:  I f all o u r c o nt e nti o n s r e g a r di n g t h e s uf-
fi ci e n c y of t h e bill w e r e f o u n d e d i n e r r o r, y et t h e 
e nti r e c a s e s h o w s s u c h p a rti c ul a r m e rit i n t h e 
pl ai n tiff’ s cl ai m, t h at t h e S u p r e m e C o u rt s h o ul d 
h a v e h el d t h e o bj e cti o n s t o b e t o o t e c h ni c al t o p e r-
mit t h e pl ai n tiff’ s d ef e at, a n d s h o ul d h a v e u n d e r t h e 
p r o vi si o n s a n d p oli c y of t h e n e w p r a cti c e a ct p e r-
mitt e d p r o p e r a m e n d m e nt s.

S e v e n t h:  O n all t h e p oi nt s r ai s e d b y t h e r e s p o n-
d e n t’ s a p p e al t o t h e S u p r e m e C o u rt, t h e r e w a s n o 
e r r o r t o w a r r a nt r e v e r s al. W it h t hi s vi e w t h e 
S u p r e m e C o u rt c o n c u r r e d, e x c e pti n g a s r e g a r d s t h e 
bill o f p a rti c ul a r s.

P O I N T S.

I.

T h e  bill  of  p a rti c ul a r s  i s di vi si bl e  a s t o it s it e m s 
a n d  i s n ot  a n  i n s e p a r a bl e m a s s.  I f  o n e it e m i s 
p r o p e rl y  st at e d,  i n s a ti sf a c ti o n  of  st a t ut o r y  r e-
q ui r e m e nt,  t h e li e n i s g o o d  a s  t o t hat it e m a n d a  
m oti o n  t o n o n- s uit  i s i m p r o p e rl y m a d e.  T h e  p r o p e r  
m oti o n  i s t o st ri k e  o u t t h e it e m s i m p r o p e rl y st at e d  
o r  t o di r e ct  t h e j u r y t o di s r e g a r d  t h e m. ' T h e  S u -
p r e m e  C o u rt  e r r e d  i n h ol di n g  “ T h at  t h e bill  of  p a r-
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ti c ul a r s i s a si n gl e  bill  a n d  i f it f ail s t o c o m pl y  wit h  
t h e st at ut e,  it c a n n ot  s u p p o rt  a  li e n a s  t o a  p o rti o n

o nl y.  ’ *.
N o w t h e S u p r e m e C o u rt s ai d: “ T h e pl ai n tiff d o e s 

n ot d ef e n d t hi s m et h o d o f s etti n g f o rt h t h e p a rti c u-
l a r s, h ut a r g u e s t h at t h e q u e sti o n w a s n ot p r o p e rl y 
r ai s e d b y m oti o n t o n o n s uit, si n c e t h e li e n mi g ht b e 
g o o d a s t o t h e ot h e r it e m s a s t o w hi c h a m e n d m e nt s 
w e r e all o w e d. T h e diffi c ult y wit h t hi s a r g u m e nt i s 
t h at t h e bill of p a rti c ul a r s i s a si n gl e bill a n d if it 
f ail s t o c o m pl y wit h t h e st at ut e, it c a n n ot s u p p o rt 
a li e n a s t o a p o rti o n o nl y. ”  S e e C a s e, p. 2 7 9. 
E a rli e r i n t h e o pi ni o n t h e C o u rt s a y s: “ A t t h e 
cl o s e o f t h e pl ai n tiff’ s c a s e, a m oti o n w a s m a d e t o 
n o n- s uit a s a g ai n st t h e o w n e r b e c a u s e of t h e i n s uf-
fi ci e n c y of t h e bill of p a rti c ul a r s. T h e r e u p o n o n a p-
pli c ati o n of t h e pl ai n tiff t h e Ci r c uit C o u rt J u d g e 
all o w e d a m e n d m e nt s s p e cif yi n g t h e it e m s of $ 8 0, 
$ 5 0, $ 1 5, $ 8, $ 6 8 a n d $ 2 5 3 w e r e f u r ni s h e d b y a g r e e-
m e nt i n t h e m o nt h s of F e b r u a r y o r M a r c h, 1 9 1 3. N a 
a m e n d m e nt w a s m a d e a s t o t h e it e m s of $ 1, 5 0 0, $ 7 2 
o r $ 1 0. Cl e a rl y t h e it e m of $ 1, 5 0 0 i s n ot s et f o rt h 

a s t h e st at ut e r e q ui r e s, ”  et c.

L e t u s a n al y z e t h e o pi ni o n of t h e S u p r e m e C o u rt. 
Cl e a rl y w e m u st g at h e r t h at t h e it e m s a s t o w hi c h 
a m e n d m e nt s w e r e all o w e d c o m pli e d wit h t h e st at ut e, 
ot h e r wi s e it w o ul d n ot h a v e b e e n n e c e s s a r y f o r t h e 
c o u rt t o h ol d, t h at a “ bill of p a rti c ul a r s i s a si n gl e 
bill. ”  I f t h e n w e a r e ri g ht i n c o nt e n di n g t h at t h e 
c o u rt b el o w w a s i n e r r o r i n h ol di n g t h at a bill of 
p a rti c ul a r s i s a si n gl e bill, t h e n it f oll o w s t h at w e 
a r e al s o ri g ht t h at a m oti o n t o n o n- s uit w a s n ot 

p r o p e r.
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T h e  S u p r e m e  C o u rt  e r r e d  i n h ol di n g  t hat “ t h e 
hill  of  p a rti c ul a r s  i s a si n gl e  hill,  a n d  if it f ail s t o 
c o m pl y  wit h  t h e st at ut e,  it c a n n o t s u p p o rt  a  li e n a s  
t o a p o rti o n  o nl y, ”  f o r t h e f oll o wi n g r e a s o n s:

a — T h e r e i s n o st at ut o r y w a r r a nt f o r t hi s 
d e cl a r ati o n of l a w, a n d t h e r e i s n o p r e c e-
d e nt. O n t h e c o nt r a r y t h e 4t h p a r a g r a p h of 
s e cti o n 1 6 of t h e M e c h a ni c s Li e n L a w s p e a k s 
of it e mi zi n g t h e a c c o u nt a n d p r o vi d e s t h at 
if t h e bill c o nt ai n s a n y wilf ul o r f r a u d ul e nt 
mi s- st at e m e nt of t h e m att e r s a b o v e di r e ct e d 
t o b e i n s e rt e d t h e r ei n, t h e b uil di n g s o r l a n d s 
s h all b e f r e e f r o m all li e n, et c., a n d t h e m at-
t e r s r ef e r r e d t o i n cl u d e t h e it e m s of a c c o u nt. 
T h e 2 2 d s e cti o n of t h e s a m e a ct, p r o vi d e s 
f o r a n a p p o rti o n m e nt of it e m s a m o n g st s e v-
e r al b uil di n g s e r e ct e d u n d e r o n e c o nt r a ct. 
Mi g ht n ot o n e a p p o rti o n m e nt b e g o o d a n d 
a n ot h e r b a d ? Y e t t h e li e n a s t o t h e g o o d 
p a rt w o ul d b e v ali d.

C ul h e r  v. Li e h e r m a n,  ( E. & A., 1 9 0 3), 4 0
V r o o m, 3 4 1.

b — T h e r e i s n o l e g al w a r r a nt f o r h ol d-
i n g t h at a bill of p a rti c ul a r s i s a si n gl e 
bill. I t i s n ot n e c e s s a r y t o cit e a ut h o riti e s, 
t h at i n a n o r di n a r y a cti o n at l a w 7, a bill of 
p a rti c ul a r s m a y b e g o o d a s t 6 s o m e a n d b a d 
a s t o ot h e r s of it s it e m s.

c — T h e fi r st p a r a g r a p h of s e cti o n 1 6 of t h e li e n 
l a w p r o vi d e s t h at t h e li e n cl ai m c o nt ai n a n 
a c c u r at e d e s c ri pti o n of t h e c u rtil a g e u p o n 
w hi c h t h e li e n i s cl ai m e d — s u p p o s e, t h e n, 
m o r e l a n d i s d e s c ri b e d t h a n i s p r o p e r, i s t h e 
li e n v oi d ? T h e c a s e of E d w a r d s  v. D e r ri c k-  
s o n,  4 D ut c h e r 3 9, o n p. 4 4, h el d t o t h e c o n-
t r a r y. T hi s c a s e w a s affi r m e d b y t hi s c o u rt 
i n 5 D ut c h e r, 4 6 8.

T h e bill of p a rti c ul a r s i s l e s s i m p o rt a nt t h a n t h e 
d e s c ri pti o n of t h e c u rtil a g e, a n d if o n e mi s- st at e-
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m e nt o r i m p r o p e r it e m i n t h e f o r m e r i n v ali d at e s a 

li e n, s o s h o ul d it i n t h e l att e r c a s e.

I n t h e c a s e of E d w a r d s  v. D e r ri c k s o n,  s u p r a,  a n 
o bj e cti o n w a s m a d e t o t h e li e n b e c a u s e t h e bill of 
p a rti c ul a r s c o nt ai n e d a n i m p r o p e r c h a r g e f o r b uil d-
i n g a fl u m e. I t w a s c o nt e n d e d t h at t hi s i m p r o p e r 
it e m i n v ali d at e d t h e li e n, b ut t h e S u p r e m e C o u rt, 4 

B ut c h e r, o n p a g e 4 2, s a y s:
“ B u t t h e cl ai m w a s al s o o bj e ct e d t o b e c a u s e 

it c o nt ai n e d a cl ai m f o r w o r k a n d m at e r al s f u r-
ni s h e d f o r a fl u m e. I f  t h e c h a r g e  f o r t h e fl u m e 
w e r e  i n t he cl ai m  w r o n gl y,  it w o ul d  n ot  i m p ai r 
it a s a l e g al e vi d e n c e  t o p r o v e  t h e ot h e r  m at-
t e r s c o nt ai n e d  i n it, a n d  it w a s  t h e r ef o r e  p r o p-

e rl y  r e c ei v e d. ”

J u d g e V r e d e n b u r g h, w h o al s o r e a d a n o pi ni o n i n 

t h e s a m e c a s e, s a y s o n p a g e 5 6:
“ I t w a s o bj e ct e d, i n t h e s e c o n d pl a c e, t o t h e 

li e n b ei n g r e a d i n e vi d e n c e t h at it c o nt ai n e d a 
cl ai m f o r t h e w o r k a n d m at e ri al s f o r a fl u m e, 
t h e l a w gi vi n g n o li e n t h e r ef o r. E v e n  if n o li e n 
c o ul d  h e  s u st ai n e d  f o r a fl u m e, y e t  it w a s  n o  
r e a s o n  f o r e x cl u di n g  t h e w h ol e  li e n. T h e  c o u rt  
c o ul d  o nl y  h a v e  o v e r r ul e d  s o m u c h  of  t h e li e n 

a s  r ef e r r e d  t o t h e fl u m e.”

T h e C o u rt of E r r o r s a n d A p p e al s affi r m e d t hi s 
d e ci si o n i n 5 D ut e h e r, 4 6 8 — s e e p a g e s 4 7 3- 4 7 4.

I t  h a s  t h e r ef o r e  b e e n  t he a dj u di c at e d  l a w of  t hi s 
S t a t e  t h at o n e i m p r o p e r st at e m e nt  of  cl ai m  i n a  hill  
of  p a rti c ul a r s  d o e s  n ot  i n v ali d at e t h e li e n cl ai m.  
t h e j u d g m e nt of t h e S u p r e m e C o u rt o n t hi s p oi nt 
w a s i n c o nt r a v e nti o n of t h e l a w of t hi s St at e a n d 
t h e r ef o r e e r r o n e o u s. F o r t hi s r e a s o n al o n e t h e 
j u d g m e nt of t h e S u p r e m e C o u rt s h o ul d b e r e v e r s e d. 
T o h ol d, t h at b e c a u s e a n it e m i n a bill i s n ot s o 
w o r d e d a s t o c o m pl y wit h t h e di r e cti o n s of t h e 
st at ut e, t h e r ef o r e, t h e e nti r e li e n a s t o t h e r e st of
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p r o p e rl y st at e d it e m s, i s v oi d, e st a bli s h e s a n u nj u st 
a n d d a n g e r o u s r ul e of l a w.

T h e a m e n d e d it e m s o f t h e li e n cl ai m, c o nf o r m 
wit h t h e st at ut e a n d t h e d e ci si o n s.

S e e o r d e r p e r mitti n g a m e n d m e nt s: ( C a s e, p. 1 6). 
E d w a r d s  v. D e r ri c k s o n,  4 D ut c h e r, 3 9; 

affi r m e d,  5 D ut c h e r, 4 6 8.

Willi a m s o n  v. R ail w a y  C o.,  2 8 N. J. E., 
2 7 7; affi r m e d  o n  t hi s p oi n t,  2 9 N. J. E., 3 1 1 

- ■ -. o n p a g e 3 1 5.

I I.

W e n o w c o m e t o a n e x a mi nti o n of t h e li e n cl ai m 
a n d t h e bill of p a r ti c ul a r s; t h e l att e r i s di vi si bl e i n-
t o t w o p a rt s. T h e fi r st it e m d e al s wit h t h e s u m of 
$ 1, 5 0 0 b ei n g t h e l a st p a y m e nt u n d e r t h e c o nt r a ct of 
O ct o b e r 2 9, 1 9 1 2, a n d t h e r e m ai ni n g ei g ht it e m s d e al 
wit h e xt r a w o r k p e rf o r m e d.

B ef o r e a m e n d m e nt w a s all o w e d, w e a d mit t h at it 
i s q u e sti o n a bl e w h et h e r t h e ei g ht it e m s of e xt r a 
w o r k, f o r mi n g t h e s e c o n d p a rt, c o m pli e d wit h t h e. 
st at ut e, b ut w e c o nt e n d  t h at t he fi r st it e m of  $ 1, 5 0 0  
w a s  s uffi ci e ntl y  st at e d  t o s a ti sf y  t h e st at ut e,  a n d  
aft e r  a m e n d m e nt  t h e it e m s a m e n d e d  als o  s ati sfi e d  
t h e l a w.

T h e f o u rt h p a r a g r a p h of s e cti o n 1 6 of t h e M e-
c h a ni c s Li e n L a w, C o m pil e d St at ut e s V ol. 3, p a g e 
3 3 0 4, r e a d s a s f oll o w s:

“ A  bill of p a rti c ul a r s e x hi biti n g jt h e a m o u nt 
a n d ki n d of l a b o r p e rf o r m e d a n d o f m at e ri al s 
f u r ni s h e d a n d ^ h e p ri c e at w hi c h a n d ti m e s 
w h e n t h e s a m e w a s p e rf o r m e d a n d f u r ni s h e d 
a n d gi vi n g c r e dit s f o r all t h e p a y m e nt s m a d e 
t h e r e u p o n, a n d d e d u cti o n s t h at o u g ht t o b e 
m a d e t h e r ef r o m, a n d e x hi biti n g t h e b al a n c e 
j u s tl y d u e t o s u c h cl ai m a nt, w hi c h st at e m e nt 
w h e n t h e w o r k o r m at e ri al s o r b ot h a r e f u r-
ni s h e d b y c o nt r a ct, n e e d n ot st at e t h e p a rti c u-



1 5

l a r s o f s u c h l a b o r o r m at e ri al s f u rt h e r t h a n 
b y st ati n g, g e n e r all y t h at c e rt ai n w o r k t h e r ei n 
st at e d w a s d o n e b y c o nt r a ct at a p ri c e m e n-

ti o n e d ; et c. ’’

N o w t hi s p a r a g r a p h w a s fi r st e n a ct e d i n t h e e a rli-
e st g e n e r al m e c h a ni c s li e n l a w a n d h a s b e e n p r e-
s e r v e d i n e v e r y s u b s e q u e nt r e vi si o n.

S e e I nt r o d u ct o r y C h a pt e r t o L u c e’ s M e c h a ni c’ s 

Li e n.

W e c o n st r u e t h e f o r e g oi n g p r o vi si o n i n t h e f ol-

l o wi n g m a n n e r:

W h e n a li e n i s cl ai m e d f o r w o r k d o n e o r m a-
t e ri al s f u r ni s h e d n ot b y c o nt r a ct, t h e n t h e bill of 
p a rti c ul a r s m u st wit h g r e at p a rti c ul a rit y s et f o rt h 

t h e f oll o wi n g:
1 st — A m o u nt a n d ki n d of l a b o r.
2 d — A m o u nt a n d ki n d of m at e ri al s.
3 d — T h e p ri c e f o r t h e l a b o r.
4t h — T h e p ri c e f o r t h e m at e ri al s.
5t h — T h e ti m e w h e n t h e l a b o r w a s p e rf o r m e d.
6t h — T h e ti m e w h e n t h e m at e ri al s w e r e f u r-

ni s h e d.
7t h — A ll c r e dit s f o r all p a y m e nt s.
8t h — A ll d e d u cti o n s f o r all all o w a n c e s.
9t h — N et b al a n c e cl ai m e d.

B u t  w h e n  t h e w o r k  i s d o n e  b y  c o nt r a ct,  t h e 
l e gi sl at u r e s a y s,  “ Y o u  n e e d  n ot  st at e  t h e p a r-
ti c ul a r s. ”  W h at  p a r ti c ul a r sf  W h y,  t h e p a r-
ti c ul a r s, — t h at i s t he p a rti c ul a r s  a b o v e  e n u m e r-
at e d.  T h e  l e gi sl a t u r e s a y s,  “ A ll  y o u  n e e d  t o d o  
i s t o att a c h  a  st at e m e nt  s h o wi n g  i n a g e n e r al  
w a y  t h at c e rt ai n  w o r k  t h e r ei n  st at e d  w a s  d o n e  b y  
c o nt r a ct  at  a p ri c e  m e n ti o n e d.”

A s s o ci a t e s  v. D a vi s o n,  2 9 N. J. L., 4 1 5. 
E d w a r d s  v. D e r ri c k s  o n,  4 D ut c h, 3 9; 5 D ut c h, 

4 6 8.
Willi a m s o n  v. N.  J .  R.  R.  C o.,  1 St e w a rt, 2 9 6. 
“  E x p r e s si o  u ni u s  e x cl u si o  alt e ri u s. ”
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When the legislature provided that it was only 
necessary to state in a general way that certain 
work in the lien stated was done by contract at a 
price mentioned, it excluded every other particular 
contained in the previous portion of the same para-
graph.

Now to turn to the case at bar. The bill contains 
this item:

Final payment under contract dated Oc-
tober 29, 1912..................$1,500.”

The Supreme Court in its opinion says:
“ The present bill of particulars does not set 

forth the amount and kind of labor performed 
and materials furnished, it does not state prices 
and times, as to the $1,500, even after amend-
ment; it does not give credit for all payments 
made, and if  it can be held to state that the 
work was done by contract, it does not mention 
the price. ”

Clearly, the, Supreme Court, with all due respect 
to it, fell into grave error.

The statute does not require that when work is 
done or materials furnished under a contract, the 
bill of particulars should state, “ the amount and 
kind of labor performed and materials furnished, 
nor the prices and times,”  neither'is it necessary 
“ to give credit.”

The Supreme Court says “ and if  it can be held 
to state that the work was done by contract,”  can 
there be any question about it? Does not the first 
item refer to the contract? Do not all the other 
items after amendment state that they were done 
by agreement? Does not the evidence in the case 
show these things conclusively?

The defendants, although called as witnesses, 
ailed to deny that the extra work was ordered and 

done; they failed to deny that thê  prices were
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agreed upon. Stahl was absolutely silent and Poy- 
sher testified as follows: See case, p. 233.

Q Now as to the items which Mr. Rizzolo 
claimed as extra work. Did he see you every 
time he did these different items?

A  Practically after he had started in onto 
them, sometimes he talked to me onto it differ-
ent times.

Q Did you make an agreement for each par-
ticular item?

A  No not for all, not a written agreement.
Q What? A  No written agreement.
Q Did you make any verbal contract? A  

Not for all; some.
Here he stopped. Has not the extra work been 

admitted? ;
Did not the jury so find? The criticism that 

the price of the contract does not appear is correct 
as to the first item, but incorrect as to all the rest.

See Order of Amendment.
We then come to consider the question as to 

whether, with regard to the $1,500 item, the failure 
to state the amount of the contract invalidates it. 
We contend that it does not, upon the ground that 
all that is required is a substantial compliance with 
the act, and this was performed.

What purpose had the legislature in mind when it 
provided that the lien claim shall particularize the 
items upon which it is founded?

“ The doing of work or furnishing of ma-
terials gives merely an inchoate lien or the 
right to acquire a lien and the statutes pre-
scribe the steps to be taken to perfect the lien. 
A  compliance with the statutory requirements 
is necessary in order to acquire a valid and en-
forceable lien, but the same rule which makes 
this essential renders it unnecessary to take 
any other steps than is thus required. Some
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c a s e s h a v e l ai d d o w n t h e r ul e t h at t h e st at ut e 
m u st h e st ri ctl y c o m pli e d wit h, h ut t h e b ett e r 
o pi ni o n s e e m s t o b e t h at a s s u c h r e q ui r e m e nt s 
r el at e t o t h e r e m e d y r at h e r t h a n t o t h e ri g ht, 
a  s u b st a nti al  c o m pli a n c e  wit h  t h e st at ut e  i s 
s uffi ci e nt . ”  2 2 7 C y c., p p. 1 1 0- 1 1, a n d t h e 
c a s e s cit e d.

T h e c a s e of A m e ri c a n  C a r  a n d  F o u n d r y  C o.  v. 
Al e x a n d ri a  W a t e r  C o.,  et  al.,  6 4 A tl. R e p., 6 8 8, i s a 
m e c h a ni c s li e n c a s e d e ci d e d b y t h e S u p r e m e C o u rt 
of P e n n s yl v a ni a. T h e M e c h a ni c s Li e n L a w of P e n n-
s yl v a ni a r e q ui r e s t h at a n y s u b- c o nt r a ct o r i nt e n di n g 
t o fil e a cl ai m m u st gi v e t o t h e o w n e r w ritt e n n oti c e 
t o t h at eff e ct, t o g et h e r wit h a s w o r n st at e m e nt s et-
ti n g f o rt h t h e c o nt r a ct u n d e r w hi c h h e cl ai m s, t h e 
ki n d of l a b o r o r m at e ri al s f u r ni s h e d a n d t h e d at e 
w h e n t h e l a st w o r k w a s d o n e o r m at e ri al s f u r ni s h e d. 
T h e q u e sti o n b ef o r e t h e c o u rt i n t hi s c a s e w a s 
w h et h e r t h e li e n cl ai m fil e d t h e r ei n w a s d ef e cti v e o n 
t h e g r o u n d t h at t h e bill of p a rti c ul a r s di d n ot s et 
f o rt h t h e ki n d of m at e ri al s f u r ni s h e d, w h e r ef r o m 
t h e cl ai m, t h e bill o f p a rti c ul a r s a n d t h e n oti c e fil e d, 
t h e ki n d o f m at e ri al f u r ni s h e d c o ul d n ot b e mi s u n-
d e r st o o d. T h e c o u rt h el d t h at t h e cl ai m w a s v ali d 
a n d o n t hi s p oi nt it s ai d, “ it i s diffi c ult t o s a y h o w 
a n oti c e m o r e st ri ctl y c o m pl yi n g wit h t h e a ct c o ui d 
b e d r a w n, alt h o u g h s u b st a nti al c o m pli a n c e i s all 
t h at i s n e c e s s a r y. T h e o bj e ct of t h e n oti c e, it i s 
s ai d i n T hi r s k  v. E v a n s,  2 1 1 P a., 2 3 9, 6 0 A tl., 7 2 6, 
‘ i s t o i nf o r m t h e o w n e r of t h e d e m a n d a n d t h e 
a ct t h e r e of,’ i n o r d e r t h at h e m a y p r ot e ct hi m-
s elf i n t h e m a n n e r p r o vi d e d i n t h e a ct. T h e n o-
ti c e gi v e n w a s a m pl y s uffi ci e nt f o r t h at p u r-
p o s e. ”

A n e x a mi n ati o n of t hi s P e n n s yl v a ni a c a s e will 
s h o w h o w n e a rl y ali k e t o t h e c a s e at b a r it i s.

I n . o u r o w n St at e, w e h a v e t h e M e c h a ni c s Li e n 
c a s e of Willi a m s o n  v. N.  J .  S o u t h e r n  R ail w a y
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Co., 28 N. J .  E ., 277. Chancellor Runyon wrote 
the opinion. One of the questions raised in the 
case was that the bill of particulars attached to 
the lien claim did not comply with the statutory 
requirements. On this point, the Chancellor 
says:

“ The question of the validity of the lien 
claim is therefore to be adjudicated upon 
here. Various grounds of objection to the 
claim are urged. It is insisted that it is in-
valid because the bill of particulars does not 
state the time when the work was done or 
the materials provided. The amount de-
manded by the lien claim is $59,696.76, be-
sides interest. O f this amount all but 
$395.53 is for work done and materials pro-
vided under the contract. The items of the 
claim are $396.53 are given with all the par-
ticulars required by the stature. As to the 
contract work and materials the claim states 
that they were done and furnished by con-
tract (within a year last past), and the bill 
of particulars sufficiently particularizes the 
amount and kind of labor performed and ma-
terials furnished (stating the price) and de-
clares that they were done and provided up 
to the 21st day of November, 1873, and in 
that connection states that the work was 
done and the materials furnished by con-
tract at the prices mentioned in the bill of 
particulars. The statement thus made is a 
compliance with the requirements of the me-
chanics lien law, in a case where a lien is 
claimed for work done and materials fur-
nished by contract. The act provides that 
in such case ‘ the bill of particulars need not 
state the particulars of the labor or ma-
terials, further than by stating generally
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t h at c e rt ai n w o r k t h e r ei n st at e d w a s d o n e b y 
c o nt r a ct at a p ri c e m e nti o n e d. ’ f I n A s s o -
ci a t e s  of  t h e J e r s e y  C o m p m y  v. D a vi s o n,  5 
D ut c h., 4 1 5, 4 2 1, t h e c o u rt r e c o g ni z e s t h e 
wi d e di sti n cti o n i n t h e r e s p e ct u n d e r c o n si d-
e r ati o n b et w e e n t h e r e q ui sit e s of a bill of 
p a rti c ul a r s w h e r e t h e w o r k w a s d o n e o r m a-
t e ri al s p r o vi d e d b y c o nt r a ct, a n d it s r e q ui-
sit e s i n a c a s e w h e r e t h e r e w a s n o c o nt r a ct. 
U n d e r t h e m e c h a ni c s li e n l a w of P e n n s yl-
v a ni a ( A ct of J u n e 1 6, 1 8 3 6, p. 1 2 ), w hi c h 
r e q ui r e d t h at o n e w h o fil e d a li e n cl ai m f o r 
m at e ri al s o r w o r k s h o ul d s et f o rt h i n it t h e 
ti m e of d eli v e ri n g t h e m at e ri al s o r d oi n g 
t h e w o r k, it w a s h el d t h at w h e r e t h e w o r k 
w a s d o n e o r t h e m at e ri al s f u r ni s h e ci u n d e r 
a n e nti r e c o nt r a ct, t h e diff e r e nt ti m e s w h e n 
t h e w o r k w a s p e rf o r m e d o r t h e m at e ri al s 
d eli v e r e d n e e d n ot b e st at e d, b ut t h at o n e 
d at e w a s s uffi ci e nt, a n d t h e cl ai m w o ul d b e 
g o o d i f t h e e vi d e n c e p r o v e d t h at t h e c o m-
pl eti o n of t h e c o nt r a ct w a s wit hi n si x m o nt h s 
f r o m t h e ti m e w h e n t h e cl ai m w a s fil e d. 
F o u rt h B a p ti st C h u r c h v.  T r o ut, 2 8 P a. S t., 
1 5 3.  C e rt ai n t y t o a c o m m o n i nt e nt i s all 
t h at i s r e q ui r e d i n s u c h c a s e.  B e si d e s, i n 
t hi s c a s e, if m o r e p a rti c ul a rit y w e r e r e q ui r-
e d, a n a m e n d m e nt of t h e li e n cl ai m w o ul d b e 
p e r mitt e d, u n d e r t h e p r o vi si o n s of t h e f o u r-
t e e nt h s e cti o n of t h e a ct. R e v., p. 6 7 1. T h e 
c o m pl ai n a nt h a s h a d f ull k n o wl e d g e, f r o m t h e 
t e sti m o n y i n t h e c a u s e, of t h e p a rti c ul a r s of 
t h e cl ai m, a s f ull y a s t h e y c a n b e f u r ni s h e d. ’ ’

T hi s p a rt of t h e C h a n c ell o r’ s c o n cl u si o n s w a s 
p a rti c ul a rl y affi r m e d b y t h e C o u rt of E r r o r s a n d 
A p p e al s i n a n o pi ni o n w ritt e n b y J u d g e D e p u e 
r e p o rt e d i n 2 9 N. J. E., o n p a g e 3 1 5.
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I n t h e c a s e of E d w a r d s  v. D e r ri c k s o n,  4 
D ut c h e r 4 0, t hi s C o u rt s ai d:

“ T h e a ct u n d e r w hi c h t h e s e p r o c e e di n g s 
o c c u r, a s w ell a s t h o s e of a si mil a r ki n d 
w hi c h p r e c e d e it, s e e m t o h a v e b e e n f a v o rit e s 
of t h e l e gi sl at u r e, a s i s m a nif e st f r o m t h e r e-
p e at e d eff o rt s m a d e b y t h e m t h r o u g h s u p-
pl e m e nt s a s w ell a s n e w a ct s t o o bt ai n o n e 
t h at w a s p e rf e ct a n d a v ail a bl e; a n d a s it i n-
t e n d s t o m a k e p r o vi si o n t o ai d a l a r g e cl a s s 
of i n d u st ri e s a n d l a b o ri o u s cl ai m a nt s i n t h e 
c oll e cti o n of t h ei r cl ai m s f o r m o st m e rit o ri-
o u s s e r vi c e s a n d o utl a y s, w e a r e b o u n d, I 
t hi n k, t o gi v e it a li b e r al c o n st r u cti o n, s o a s 
t o e n a bl e it, a s f a r a s p o s si bl e t o c a r r y o ut 
a n d a c c o m pli s h t h e g r e at o bj e ct w hi c h t h e 
l e gi sl at u r e h a d i n vi e w, a n d n ot t o p e r mit 
m e r e t e c h ni c al a n d u n s u b st a nti al o bj e cti o n s 
o r e r r o r s t o a n n ul t h e l a w a n d d ef e at t h at 
o bj e ct. ”

T h e p oli c y of t h e l a w h a s b e. e n of l at e y e a r s, 
t o h ol d a p a rt y t o s u b st a nti al  p e rf o r m a n c e of t h e 
r e q ui r e m e nt s of a st at ut e. T hi s i s e vi d e n c e d b y 
t h e d e ci si o n of t hi s c o u rt i n t h e c a s e of A m e ri-
c a n  S o d a  F o u n t ai n  C o m p a n y  v. St ol z e n b a c h,  7 5 
N. J. L., 7 2 1. I n t hi s c a s e, o n e of t h e q u e sti o n s 
w a s w h et h e r t h e affi d a vit t o a c h att el m o rt g a g e 
st at e d t h e c o n si d e r ati o n. T hi s c o u rt s ai d o n p a g e 
7 2 3, “ I n t h e a b s e n c e of f r a u d, i n st r u m e nt s s o 
c o m m o n i n t h e c o u r s e of c o m m e r ci al t r a n s a cti o n s 
b y t h e l ait y s h o ul d b e s u st ai n e d w h e n e v e r  t h e r e 
i s a n  h o n e st  a n d  s u b st a nti al  c o m pli a n c e  wit h  t h e 
st a t u t e.”

F r o m t h e f o r e g oi n g c a s e s a n d a r g u m e nt w e d e-
d u c e t h e c o nt e nti o n t h at t h e bill of p a rti c ul a r s a s 
a m e n d e d s u b st a nti all y c o m pli e s wit h t h e st at ut e.
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A s C h a n c ell o r R u n y o n s ai d i n t h e Willi a m s o n 
c a s e, s u p r a,

“ C e rt ai n t y t o a c o m m o n i nt e nt i s all t h at 
i s r e q ui r e d i n s u c h c a s e. * * * T h e c o m-
pl ai n a nt (t h e o w n e r) h a s h a d f ull k n o wl e d g e, 
f r o m t h e t e sti m o n y i n t h e c a u s e, of t h e p a r-
ti c ul a r s of t h e cl ai m, a s f ull y a s t h e y c a n h e 
f u r ni s h e d. ’ 9

F r o m t h e t e sti m o n y i n t h e c a s e at b a r it a p-
p e a r s, t h e d ef e n d a nt S t a hl h a s h a d f ull n oti c e of. 
t h e cl ai m a n d it s it e m s. T h e fi r st c h a r g e i s f o r 
$ 1, 5 0 0, t h e fi n al p a y m e nt u n d e r t h e c o nt r a ct 
d at e d O ct o b e r 2 9, 1 9 1 2, a n d e a rli e r i n t h e li e n 
cl ai m h e a n d P o y s h e r a r e c h a r g e d wit h h a vi n g 
c o nt r a ct e d wit h t h e pl ai n tiff. D o e s it m a k e a n y 
m at e ri al diff e r e n c e t h at t h e it e m d o e s n ot r ef e r 
t o t h e a m o u nt of t h e c o nt r a ct ? D o e s it n ot f ol-
l o w t h at if t h e fi n al p a y m e nt i s cl ai m e d, t h e ot h e r 
p a y m e nt s a r e e x cl u d e d ? I s a n y f u rt h e r a c c o u nt 
n e c e s s a r y ? W h e n S t a hl r e a d t h e li e n cl ai m di d 
h e n ot k n o w f ull y a n d p a rti c ul a rl y w h at it w a s 
all a b o ut ? W e s u b mit, t h e r ef o r e, t h at t h e bill of 
p a rti c ul a r s s e r v e d t h e p u r p o s e r e q ui r e d b y t h e 
l a w, e s p e ci all y  u n d e r  t h e ci r c u m st a n c e s  of  t hi s 
c a s e.  T h e s e ci r c u m st a n c e s a r e a s f oll o w s:

a — T h at t h e c o nt r a ct w a s a m att e r of r e c-
o r d.

b- —T h at S t a hl b e c a m e t h e o w n e r of o n e 
m oi et y aft e r t h e c o nt r a ct w a s m a d e b y 
P o y s h e r a n d fil e d wit h t h e C o u nt y Cl e r k, 
a n d t h e ot h e r m oi et y a b o ut t h e ti m e 
w h e n t h e w o r k w a s a b o ut t o b e c o m pl et e d, 

c — S t a hl f u r ni s h e d p a rt of t h e m o n e y f o r t h e 
e r e cti o n of t h e b uil di n g, i n t hi s m a n n e r — 
h e d e p o sit e d t h e m o n e y a n d i n f a ct t h e 
$ 1, 5 0 0 f o r t h e l a st p a y m e nt —t o P o y s h e r’ s 
c r e dit —t h e l att e r t o p a y Ri z z ol o.
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¿ — S t a hl di r e ct e d t h e w o r k, a n d w a s p e r-
f e ctl y f a mili a r wit h t h e cl ai m of t h e pl ai n-

tiff.

e — S t a hl w a s n ot a n i n n o c e nt t hi r d p a rt y.

I I I.

N e xt w e c o nt e n d t h at t h e d e ci si o n of t h e S u -
p r e m e C o u rt i n affi r mi n g t h e j u d g m e nt a g ai n st 
P o y s h e r s h o ul d h a v e l e d t o a n affi r m a n c e of t h e 
j u d g m e nt a g ai n st S t a hl. I f t h e bill of p a rti c ul a r s 
w a s s uffi ci e nt i n o n e c a s e, it w a s s uffi ci e nt i n t h e 

ot h e r.

I V.

T h e R e s p o n d e nt s m a d e t w o ot h e r o bj e cti o n s t o 

t h e li e n cl ai m, t o - wit:
1 — i t n a m e s P o y s h e r a n d S t a hl a s b uil d e r s.

2 — I t n a m e s P o y s h e r a n d S t a hl a s o w n e r s.

T h e f a ct s w e r e a s f oll o w s:
W h e n t h e c o nt r a ct w a s m a d e, P o y s h e r w a s 

o w n e r a n d b uil d e r; w h e n t h e w o r k w a s c o m-
m e n c e d P o y s h e r a n d S t a hl w e r e o w n e r s a n d 
S t a hl di r e ct e d t h e w o r k a n d p ai d f o r it. U n d e r 
t hi s c o nf u si o n t h e r e s e e m e d t o b e s o m e j u stifi c a-
ti o n i n t h e d e si g n ati o n of t h e p a rti e s a s m a d e. 
B u t w h e n t h e e vi d e n c e w a s i n a n d S t a hl w a s n ot 
c o n n e ct e d wit h t h e c o nt r a ct, a n d t h e C o u r t’ s at-
t e nti o n t o t h e e r r o n e o u s d e si g n ati o n s w a s c all e d, 
l e a v e w a s a s k e d a n d g r a nt e d t o a m e n d.  S e e O r-
d e r t o A m e n d C a s e, p p. 1 5- 1 6. A ft e r a m e n d-
m e nt, t h e li e n cl ai m c o m pli e d wit h t h e l a w d e-
cl a r e d i n t h e f oll o wi n g c a s e s:

E d w a r d s  v. D e r ri c k s o n,  s u p r a.
R o b bi n s  v. B u n n,  5 V r o o m, 3 2 2.
E r d m a n  v. M o o r e,  2 9 V r o o m, 4 4 5.
B a t e s  C o.  v. T r e n t o n  C o.,  4 1 V r o o m, 6 8 4.

%



O bj e cti o n w a s m a d e t o p e r mitti n g t h e a m e n d-
m e nt s, a n d w e will di s c u s s t h e p r o p ri et y a n d 
p o w e r of t h e c o u rt t o all o w t h e s e a m e n d m e nt s.

T h e  eff e ct  of  t h e a m e n d m e nt  u n d e r  di s c u s si o n  
w a s,  t hat t h e n a m e  of  P o y s h e r  w a s  st ri c k e n  o ut  
of  t h e s e c o n d  p a r a g r a p h,  a n d  t h e n a m e  of  S t a hl  
w a s  st ri c k e n  o ut  of  t h e t hi r d p a r a g r a p h  of  t h e 
li e n cl ai m.

S u r el y, n eit h e r of t h e p e r s o n s w e r e h a r m e d 
i n t h e sli g ht e st d e g r e e b y t hi s p r o c e s s.

I n t h e c a s e of W a s h b u r n  v. B u r n s,  5 V r o o m, 
1 8 ( 1 8 6 9), a n a m e n d m e nt t o t h e pl e a di n g s i n a 
li e n cl ai m s uit w h e r ei n h u s b a n d a n d wif e w e r e 
d e si g n at e d a s o w n e r s, b y st ri ki n g o ut t h e n a m e 
of t h e wif e e r r o n e o u sl y j oi n e d, w a s all o w e d. 
C hi ef J u s ti c e B e a sl e y s ai d o n p a g e 2 1:

“ T h e o nl y q u e sti o n, t h e r ef o r e, i s w h et h e r, 
b y f o r c e of t h e a ct a ut h o ri zi n g a m e n d m e nt s 
of t h e pl e a di n g s, h e r n a m e c a n b e st r u c k 
f r o m t h e r e c o r d. U p o n r efl e cti o n, I c a n p e r-
c ei v e n o o bj e cti o n t o t hi s.  S u c h a c o u r s e 
c a n n ot i nj u ri o u sl y aff e ct t h e h u s b a n d, w h o 
will t h u s b e l eft t h e s ol e d ef e n d a nt. ”   O n 
p a g e 2 2 t h e C hi ef J u s ti c e s a y s: “ B u t a s a 
m att e r of c o r r e ct p r a cti c e, it s e e m s t o m e 
t h at all q u e sti o n s a s t o titl e a r e t o b e e x-
cl u d e d f r o m t h e s e t ri al s t a ki n g pl a c e u n d e r 
t h e di r e cti o n s of t h e li e n l a w. T h e pl e a d-
i n g s d o n ot p r o p e rl y r ai s e a n y s u c h i s s u e. 
A  d ef e n d a nt w h o a p p e a r s i n t h e c h a r a ct e r 
of o w n e r c a n n ot s et u p t h at h e h a s n ot s u c h 
a n i nt e r e st i n t h e l a n d a s i s a m e n a bl e t o 
t h e li e n. * * * S o f a r a s t h e o w n e r i s c o n-
c e r n e d t h e p r o c e e di n g i s i n r e m,  a n d t h e 
i s s u e a s t o hi s titl e m u st b e i m m at e ri al, f o r, 
if h e h a s n o n e, t h e j u d g m e nt a g ai n st t h e 
p r o p e rt y c a n n ot aff e ct a n y of hi s ri g h t s. ”
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T h e li e n cl ai m i n t h e W a s h b u r n s uit w a s l eft 
u n a m e n d e d, b e c a u s e t h e li e n l a w t h e n i n f o r c e 
g a v e t o t h e c o u rt s n o p o w e r of a m e n d m e nt.

T h e fi r st p o w e r t o a m e n d li e n cl ai m s w a s c o n-
f e r r e d u p o n a J u s ti c e of t h e S u p r e m e C o u rt b y 

t h e R e vi si o n of 1 8 7 4.

T h e  l a st w o r d  o n t hi s s u bj e ct  i n t hi s S t a t e  i s 
t h e o pi ni o n  of  M r.  J u s ti c e  Pit n e y  s p e a ki n g  f o r 
t h e C o u r t  of  E r r o r s  a n d  A p p e al s  i n V r e el a n d  
B uil di n g  C o.  v. K ni c k e r b o c k e r  S u g a r  C o.,  4 6 
V r o o m ( 1 9 0 7) 5 5 1. I n t hi s c a s e a hi st o r y of t h e 
ri g ht t o a m e n d a n d t h e p ri o r c a s e s o n t h e s u b-
j e ct a r e s h o rtl y b ui eff e cti v el y r e vi e w e d, a n d w e 
c o nt e n d t h at t h e l a w t h e r ei n st at e d j u stifi e s t h e 
a ct of t h e c o u rt b el o w i n p e r mitti n g t h e a m e n d-

m e nt s t o b e m a d e.

S e e al s o t h e f oll o wi n g c a s e s:

A m e ri c a n  B ri c k  C o.  v. D ri n k h o u s e,  3 0
V r o o m, 4 6 2 ( E. & A. )

D o t y  v. A u dit o ri u m  Pi e r  C o.,  5 6 A tl. R e p.
( N. J. C h a n. ) 7 2 0.

T h e c a s e of B a r tl e y  v. S mit h,  1 4 V r o o m, 3 2 1, 
r eli e d o n b y t h e r e s p o n d e nt s h a s n o a p pli c a bilit y 
t o t h e c a s e at b a r.

P ri o r - t o t h e R e vi si o n of 1 8 7 4 n o c o u rt h a d 
p o w e r t o a m e n d t h e li e n cl ai m.

T h e n t o eli mi n at e t hi s d ef e ct i n t h e l a w, j u s -
ti c e s of t h e S u p r e m e C o u rt w e r e e m p o w e r e d t o 
o r d e r a m e n d m e nt s. T hi s c o nti n u e d t o 1 9 1 1, w h e n 
b y C h a pt e r 3 0 of t h e l a w s of t h at y e a r t h e l e gi s-
l at u r e g a v e t h e s a m e p o w e r t o Ci r c uit C o u rt 
j u d g e s. T h e l e gi sl at u r e h a d a n o bj e ct i n d oi n g 
t hi s, a n d it i s w ell ill u st r at e d b y t h e c a s e at b a r. 
T h e o bj e ct w a s t o f a cilit at e t ri al s u n d e r t h e M e-
c h a ni c’ s Li e n L a w, s o t h at if it w e r e n e c e s s a r y 
t o a m e n d t h e li e n cl ai m d u ri n g t ri al, t h e Ci r c uit 
C o u rt j u d g e p r e si di n g c o ul d h e a r a n d d et e r mi n e
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t he a p pli c ati o n. Ot h e r wi s e, t h e t ri al w o ul d st o p, 
g o o v e r, a n d i n t h e i nt e ri m a p pli c ati o n w o ul d 
h a v e t o b e m a d e b ef o r e k  J u s ti c e of t h e S u p r e m e 
C o u rt.

T h e r e s p o n d e nt s m a d e t h e p oi nt t h at n o n o-
ti c e of a p pli c ati o n t o a m e n d w a s gi v e n t o D e n- 
b u r g. I t will b e r e m e m b e r e d t h at D e n b u r g p u r-
c h a s e d t h e p r o p e rt y aft e r t h e c o m m e n c e m e nt of 
t h e s uit. H e w a s n ot i nt e r e st e d at t h e ti m e of 
t h e fili n g o f t h e li e n, a n d w a s t h e r ef o r e n ot e n-
titl e d t o n oti c e. A li e n s uit, s o f a r a s t h e o w n er 
i s c o n c e r n e d, i s si mil a r t o a f o r e cl o s u r e s uit. 
W o ul d it b e n e c e s s a r y t o gi v e n oti c e of a n a p-
pli c ati o n t o a m e n d t h e bill, t o o n e w h o p u r c h a s e d 
t h e p r o p e rt y aft e r it h a d b e e n fil e d ? W e t hi n k 
n ot.

E d w a r d s  v. D e r ri c h s o n,  4 D ut c h e r, 3 9, o n
p. 6 1.

N o n e of t h e a m e n d m e nt s all o w e d, p r ej u di c e d t h e 
r e s p o n d e nt s, o r alt e r e d t h e i s s u e, o r e nl a r g e d t h e 
cl ai m s, o r h a r m e d t h e m i n t h e sli g ht e st d e g r e e. T o 
h ol d t h at t h e a m e n d m e nt s c o ul d n ot h a v e b e e n m a d e, 
w o ul d i n eff e ct m e a n, t h at t h e pl ai n tiff w o ul d l o s e all 
hi s m o n e y.

V .

T hi s C o u rt h a s p o w e r t o a m e n d t h e m att e r s u n d e r 
di s c u s si o n o n a p p e al.

S e e s e cti o n 2 7 P r a cti c e A c t, 1 9 1 2.

V I.

O n e of t h e p oi nt s m a d e b y t h e r e s p o n d e nt s i n t h e 
m oti o n f o r n o n- s uit, w a s t h e f ail u r e t o p r o d u c e t h e 
a r c hit e ct’ s c e rtifi c at e.

T h e  e vi d e n c e  i n t hi s c a s e  c o n cl u si v el y  s h o w s  t h at 
t h e a r c hit e ct  wit h h el d  t h e c e rtifi c at e  wit h o ut  t h e 
sli g h t e st  s e m bl a n c e  of  l e g al j u stifi c a ti o n t h e r ef o r.
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H e a d mitt e d t hi s i n c o u rt.

S e e C a s e, p p. 4 4, 4 5, 4 6, 4 9, 5 0, 5 2, 1 0 9, 1 1 0,

1 1 1 , 1 1 2 .

O n p a g e 1 1 2 t h e a r c hit e ct w a s a s k e d:
Q W a s h e e ntitl e d t o hi s fi n al c e rtifi c at e ?
A  F r o m all a p p e a r a n c e s wit h t h e o w n e r s, 

y e s, si r.

S e e f u rt h e r, C a s e, p p. 1 1 3, 1 1 4, 1 2 7, 1 3 2, 1 3 3 a n d 

1 3 4.

N o w t h e l a w i n t hi s S t at e i s w ell s ettl e d, t h at aft e r 
t h e a r c hit e ct wit h h ol d s t h e i s s u a n c e of hi s c e rtifi c at e 
wit h o ut j u st c a u s e, s u c h wit h h ol di n g i s f r a u d ul e nt.

B y r n e  v. Si s t e r s  of  S t.  Eli z a b e t h,  1 6 V r o o m 

2 1 3.
C hi si m  v. S c hi p p e r,  2 2 V r o o m, 1.
B r a d n e r  v. R off s el,  2 8 V r o o m, 4 1 2.
L a n d s t r a  v. B u n n,  8 1 N. J. L., 6 8 0, o n p a g e 

6 8 3.

T h e r e s p o n d e nt s c o nt e n d e d b el o w t h at it w a s 
n e c e s s a r y f o r t h e pl ai n tiff t o p r o v e c oll u si o n b e-
t w e e n t h e m s el v e s a n d t h e a r c hit e ct. B u t t hi s h a s 
b e e n e x p r e s sl y h el d n ot t o h e t h e l a w i n t hi s St at e, 
i n t h e c a s e of C hi si m  v. S c hi p p e r,  s u p r a,  w hi c h w a s 
a p p r o v e d b y t hi s c o u rt i n L a n d st r a  v. B u n n,  s u p r a.

I n t h e c a s e of St e el m a n  v. L u d y,  7 7 N. J. L., 4 4 6, 
.i t w a s h el d, t h at it w a s f o r t h e j u r y t o d et e r mi n e 
w h et h e r t h e p r o d u cti o n of t h e c e rtifi c at e w a s n ot 
w ai v e d b y t h e o w n e r i n vi e w of t h e f a ct t h at t h e 
b uil di n g w a s fi ni s h e d a n d o c c u pi e d b y t h e o w n e r f o r 
a m o nt h, t h e n a bill w a s p r e s e nt e d a n d p a y m e nt 
p r o mi s e d.

V I I.

A n ot h e r g r o u n d t a k e n b y t h e d ef e n d a nt s i n t h ei r 
m oti o n f o r a n o n- s uit w a s t h at t h e pl ai n tiff h a d 
f ail e d t o p r o d u c e a w ritt e n o r d e r f o r t h e e xt r a w o r k 
i n c o m pli a n c e wit h t h e c o nt r a ct.
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T h e t e sti m o n y r el ati n g t o t h e e xt r a w o r k i s t o b e 
f o u n d i n t h e c a s e o n p p. 5 0 t o 6 3 a n d 1 1 5 t o 1 2 2.

W e  c o nt e n d  t h at t hi s p o rti o n  of  t h e c a s e  i s g o v-
e r n e d  b y  t h e d e ci si o n  of  t h e C o u r t  of  E r r o r s  a n d  
A p p e al s  i n H e a dl e y  v. C a vill e e r,  8 2 j N. J. L., 6 3 5.

A n d a g ai n t h e p oi nt r ai s e d b y t h e d ef e n d a nt s w a s 
n ot p r o p e r s u bj e ct m att e r f o r a n o n- s uit, b ut r at h e r 
f o r a m oti o n t o st ri k e o ut o r a s p e ci al r e q u e st t o 
c h a r g e.

V I I I.

W e n o w c o m e t o c o n si d e r t h e q u e sti o n r ai s e d b y 
t h e m oti o n f o r a n o n- s uit m a d e o n t h e pl e a di n g s, 
w hi c h w a s d e ni e d b y t h e Ci r c uit C o u rt. T h e o r d e r 
a p p e a ri n g i n t h e c a s e o n p a g e s 1 4 a n d 1 5. T h e 
a r g u m e nt w a s a d v a n c e d b y t h e d ef e n d a nt s t h at t h e 
n o n- s uit o u g ht t o g o, b e c a u s e n o r e pl y h a d b e e n fil e d 
t o t h e a n s w e r. W e c o nt e n d t h at t h e c o u rt’ s r uli n g 
w a s c o r r e ct, b e c a u s e:

A s  t h e pl e a di n g s  st o o d  at t h e ti m e of  t h e m oti o n,  
n o r e pl y  w a s  n e c e s s a r y,  f o r t he a n s w e r  of  t h e d e-
f e n d a n t s si m pl y  t o o k i s s u e wit h  t he pl ai n tiff’ s  all e-
g a ti o n s.  I n eff e ct t h e pl ai n tiff s ai d, “ I e nt e r e d i nt o 
a w ritt e n c o nt r a ct wit h t h e d ef e n d a nt, P, a n d I 
h a v e p e rf o r m e d e v e r y r e q ui r e m e nt d e m a n d e d of 
m e, a n d t h e r e i s t h e r ef o r e d u e m e t h e s u m of s o 
m a n y d oll a r s. ’ ’

T h e pl ai n tiff pl e a d e d, a s h e h a d a ri g ht t o, u n d e r 
s e cti o n 1 1 8 of t h e P r a cti c e A c t, R e v. 1 9 0 3, C o m pil e d 
St at ut e s, V ol. 3, p. 4 0 8 9.

S u c h m et h o d of pl e a di n g t h r o w s u p o n t h e d ef e n d-
a nt t h e b u r d e n of s p e cif yi n g it e m b y it e m t h e p a r-
ti c ul a r s, i n w hi c h t h e pl ai n tiff h a d f ail e d t o p e r-
f o r m t h e c o nt r a ct. A  m e r e g e n e r al d e ni al will n ot 
s uffi c e.

Ott a w a  T ri b e  N o.  1 5 , et c.,  v. M u n t e r,  3 1 
V r o o m ( E. & A., 1 8 9 7) 4 5 9.
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V ail  v. P e n n  Fi r e  I n s. C o.,  ¿ 8 V r o o m ( S u -
p r e m e C o u rt, 1 9 0 2) 4 2 2.

M c Gl a d e  v. H o m e  I n s. C o.,  4 2 V r o o m ( S u -

p r e m e C o u rt, 1 9 0 4) 4 0.
S t e w a rt  C o n t r a cti n g  C o.  v. T r e n t o n,  et c.,  R.

R.  C o.,  4 2 V r o o m ( E. & A., 1 9 0 4), 5 6 8.

T h e d ef e n d a nt s i n t h e c a s e a t b a r, c o m pli e d wit h 
t h e f o r e g oi n g r ul e s of l a w a n d di d n ot hi n g m o r e 
t h a n s p e cif y t h e p oi nt s o n w hi c h t h e y w o ul d r el y 
s h o wi n g t h at t h e pl ai n tiff f ail e d t o p e rf o r m t h e c o n-
diti o n s p r e c e d e nt t o e ntitl e hi m t o m ai nt ai n hi s s uit. 
I n eff e ct t h e d ef e n d a nt s s ai d t o t h e pl ai n tiff: “ Y o u 
h a v e c o m pl ai n e d t h at y o u h a v e p e rf o r m e d e v e r y-
t hi n g r e q ui r e d of y o u b y t h e c o nt r a ct, b ut t hi s w e 
d e n y; i n t h e f oll o wi n g p a rti c ul a r s, t o- wit: Y o u h a v e 
n ot p r o c u r e d t h e a r c hit e ct’ s c e rtifi c at e; a g ai n, y o u 
h a v e n ot a n o r d e r i n w riti n g, et c., r e g a r di n g t h e 
cl ai m y o u m a k e f o r e xt r a w o r k, e t c. ”

U n d e r t h e c a s e s a b o v e cit e d, t hi s s p e ci al d ef e n s e 
si m pl y r ai s e d a n i s s u e of f a c t, a n d n o r e pl y w a s 
n e c e s s a r y. T h e pl ai n tiff s ai d, “ I h a v e p r o c u r e d t h e 
c e rtifi c at e, a n d I h a v e a w ritt e n a g r e e m e nt f o r e x-
t r a w o r k, ”  a n d t h e d ef e n d a nt s s ai d, “ N o, y o u h a v e 
n o t. ”  T hi s w a s t h e vi e w t a k e n b y t h e l e a r n e d 

j u d g e at Ci r c uit.

T h e mi st a k e t h at t h e d ef e n d a nt s m a d e, i s t h at 
t h e y b eli e v e d t h at t h e s e t w o d ef e n s e s a r e affi r m a-
ti v e a n d c o nt ai n n e w m att e r. B u t it i s e a sil y s e e n 

t h at t hi s i s n ot s o.

A g ai n.  A s t h e c a s e st o o d, at t h e ti m e of t h e m o-
ti o n, it n o w h e r e  a p p e a r e d  eit h e r  f r o m t h e c o m pl ai nt  
o r  f r o m t h e a n s w e r,  t h at t h e pl ai n tiff  w a s  r e q ui r e d  
t o o bt ai n  t h e a r c hit e ct’ s  c e rtifi c at e  b ef o r e  h e  c o ul d  
c o m m e n c e  a n a cti o n  o r  t h at h e w a s  r e q ui r e d  t o h a v e  
a  i v ritt e n m e m o r a n d u m  f o r e xt r a  w o r k.



Another objection made by the defendants and 
which was made the subject of appeal to the Su-
preme Court, was the fact that the trial court per-
mitted the filing of a reply to the answer at the 
commencement of the trial.

This question is properly divided into two parts, 
but before proceeding with argument on them, let 
us shortly review the facts that led to the request 
to file a reply. In the point immediately preceding 
this, we dealt with the pleadings as they stood when 
the motion to non-suit was made in December, 1914. 
A t the trial, counsel for the plaintiff discovered 
that his pleadings were not in proper shape to con-
form with the evidence he was about to produce. 
He found that the plaintiff had not procured the 
architect’s certificate, because there was a fraudu-
lent withholding of it. He found further that the 
plaintiff had not obtained written orders for the 
extra work as required by the contract, because 
these requirements were waived by, the parties to 
it. So he resorted to what counsel frequently find 
themselves called upon to do, to-wit: asked leave to 
amend the pleadings to fit the case. In the case at 
bar this amendment could be effected in two ways, 
that is, either amend the complaint or file a reply 
to the answer. To do the latter was the simpler 
and he asked leave of the Court to that effect before 
a  jury was called.

No objection was made to the filing of the reply 
on the ground that the defendants were surprised, 
but the point was made that the plaintiff was in 
laches. See case, p. 31.

In examining page 31 of the printed case we find 
that the stenographic report reads as follows:

“ Plaintiff’s counsel moves that plaintiff be 
allowed to add to his reply allegations of fraud, 
etc.; ’ ’ and the defendants in their grounds for
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appeal to the Supreme Court made the specious 
point that “ no reply was filed, so there was 
none to amend.’ ’ It  is self-evident that the 
stenographer made a slight mistake ; instead of 
writing that plaintiff he allowed to add to his 
reply he should have written “ that plaintiff he 
allowed to file his reply, etc.”

We now come to consider the second part of this 
point. The respondents claimed that the court be-
low ought not to have permitted the filing of the 
reply because we were in laches. This contention 
is fully answered by the following law s:

Section 126 of the Practice Act of 1903. 
Sections 23 and 27 of the Practice Act of 

1912.
And because this is a mechanics lien action, it 

does not follow that there ought to be any different 
rule to do justice.

We submit that the contention of the respondents 
that because of laches, the court was in error in 
permitting the filing of the reply, is without force.

We conceive that most of the amendments made 
to pleadings are necessitated by someone’s neglect 
or mistake.

The definition of laches is negligence or omission 
to assert a right. The rule of laches is never en-
forced in questions of amending pleadings, because 

' if it were, then the express statutory injunction and 
the strong tendency of the courts, to disregard 
form and promote and facilitate the meeting out of 
justice would be defeated.

X .
The respondents in their appeal to the Supreme 

Court contended that the $80 and $50 items men-
tioned in the lien claim were required by law and 
therefore could not be recovered by the plaintiff.
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O u r a n s w e r t o t hi s c o nt e nti o n i s t h at all t h e q u e s-
ti o n s of f a ct i n t h e c a s e w e r e f ai rl y s u b mitt e d b y 
t h e c o u rt t o t h e j u r y a n d t h at t h e r e s p o n d e nt s n e v e r 
p r o v e d w h at t h e b uil di n g o r di n a n c e s of t h e Cit y of 
N e w a r k d e m a n d e d r el ati n g t o t h e b uil di n g i n q u e s-
ti o n. T h e r ef o r e, h o w c o ul d t h e t ri al c o u rt d e ci d e 
a s a m att e r of l a w w h et h e r o r n ot t h e it e m s c h a r g e d 
w e r e r e q ui r e d t o b e p e rf o r m e d b y t h e pl ai n tiff u n-
d e r t h at p r o vi si o n of t h e c o nt r a ct w h e r e b y h e 
a g r e e d t o d o all t hi n g s r e q ui r e d b y l a w.

X L

T h e d ef e n d a nt s c o nt e n d e d at t h e t ri al a n d al s o 
a r g u e d i n t h ei r a p p e al t o t h e S u p r e m e C o u rt t h at 
t h e r e w a s n o e vi d e n c e o r at l e a st n ot s uffi ci e nt e vi-
d e n c e t o s h o w t h e d at e s w h e n t h e w o r k w a s fi ni s h e d 
a n d c o u n s el f o r t h e d ef e n d a nt s a r g u e d f r o m t hi s 
p oi nt t h at, t h e r ef o r e, t h e li e n cl ai m w a s n ot fil e d 
wit hi n f o u r m o nt h s aft e r t h e l a st w o r k w a s d o n e. 
T h e c o m pl et e a n s w e r t o t hi s c o nt e nti o n i s f o u n d i n 

t h e pl ai n tiff’ s t e sti m o n y t h at h e fi ni s h e d t h e w o r k 
o n A p ril 2 6, 1 9 1 3. S e e c a s e, p p. 3 7 a n d 3 8. T hi s 
w a s n ot d e ni e d b y t h e d ef e n d a nt s.

X I I.

O n e of t h e g r o u n d s of a p p e al b y t h e r e s p o n d e nt s 
t o t h e S u p r e m e C o u rt w a s t h at t h e li e n cl ai m w a s 
v oi d b e c a u s e of wilf ul a n d f r a u d ul e nt mi s- st at e-
m e nt s. T hi s cl ai m i s u nf o u n d e d, i n f a ct, a n d w a s 
p r o p e rl y r ej e ct e d b y t h e t ri al c o u rt.

Willi a m s o n  v. N.  J .  S o u t h e r n  R ail w a y  C o.,  
1 St e w a rt, p. 2 7 7.

X I I I.

T h e c o nt e nti o n of t h e d ef e n d a nt s t h at t h e li e n 
cl ai m w a s di s c h a r g e d b y f ail u r e t o i s s u e s u m m o n s 
i n t h e s uit wit hi n f o u r m o nt h s f r o m t h e d at e of t h e
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last work done or materials furnished is not borne 
out by the testimony as pointed out above.

X IV .
A  large number of objections were made to the 

rulings by the trial court on questions of admissibil-
ity of evidence and these are embraced in the re-
spondents’ grounds of appeal to the Supreme Court 
numbered 18 to 39 inclusive, but these objections 
are easily solved by the applicability of the elemen-
tary rules of evidence. We contend that the trial 
court committed no errors in any of the aforesaid 
rulings.

XV .
The respondents also contend in their appeal to 

the Supreme Court that the verdict of the jury was 
excessive. Even if this were so, it would not be the 
proper subject matter of an appeal. The right 
course to pursue is a rule to reduce the verdict, but 
an examination of all the facts is a complete an-
swer to this contention. The verdict of the jury 
was not excessive.

XV I.
Another point contended for by the respondents 

in their appeal to the Supreme Court was that time 
was of the essence of the contract, and it provided 
that the work should be finished on the 30th day of 
December, 1912. It  will be remembered, however, 
that the testimony shows that about a month 
elapsed before the work was started and the rea-
son for this delay is testified to by the plaintiff, 
and not explicitly denied by the defendants. The 
plaintiff says that he was told by Poysher not to 
start work until the end of November. He lost the 
full month of November. It  was properly left to 
the jury to say whether this delay was chargeable
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to the plaintiff or not. No damages were claimed 
by the defendants. They accepted the work when it 
was finished.

XV II.
Defendants further excepted to the order of the 

court amending the judgment record dated and filed 
January 9th, 1915. See case, p. 19. The judgment 
entered by the clerk on the 6th day of January, 
1915, was substantially in conformity with the 
statute, but in order to follow the language of the 
statute explicitly, the plaintiff called the court’s at-
tention to the judgment roll and an order was made 
amending the record. No notice was required for 
this. The court has control over its judgments and 
we fail to see what error the trial court committed 
in amending its record.

Conclusion.
A  good part of this brief has been devoted to the 

construction of matters raised by the respondents 
in their appeal to the Supreme Court, all of which 
matters, no doubt, had been considered by the Su-
preme Court and in its judgment it found no error 
in the entire cause excepting with regard to the 
sufficiency of the bill of particulars, and as to this 
so far as it affected Stahl. W î were of opinion 
that this court has before it the entire cause and so 
we advance the same argument as to these matters 
that were placed before the Supreme Court. On 
the whole case we submit that the judgment of the 
Supreme Court so far as it directed a non-suit to 
be entered as against Stahl is erroneous, and 
should be reversed. We respectfully submit that 
the defendant Stahl had a fair trial and that the 
bill of particulars as amended was a substantial 
compliance with the statutory requirement and 
served the purpose and reason of the law. There
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c a n b e n o d o u bt b nt w h at S t a hl n a d all n oti c e of t h e 
p a rti c ul a r s of t h e d e m a n d.

I t i s t h e r ef o r e r e s p e ctf ull y s u b mitt e d t h at t h e 
j u d g m e nt of t h e S u p r e m e C o u rt b e r e v e r s e d a n d 
t h e j u d g m e nt e nt e r e d i n t h e Ci r c uit C o u rt a s 

a g ai n st S t a hl b e affi r m e d.

S A M U E L F. L E B E R,
O f  C o u n s el  wit h  A p p ell a n t.





A r t h u r  W.  C r o s s,  L a w  P ri n t e r,  2 4 3  M a r k e t  St r e et,  N e w a r k.  N.  J.

Ne w Jersey Court of Errors and Appeals

S a v e r i o  R i z z o l o , t r a di n g u n d e r t h e 
n a m e a n d st yl e of Ri z z ol o C o n- A c ti o n  a t L a w

C h a r l e s  W. P o y s h e r , B uil d e r, S u p r e m e

A f t e r p ri nti n g t h e m ai n b ri ef w e m a d e a f u rt h e r 
i n v e sti g ati o n of a ut h o riti e s o n t h e fi r st p oi nt a n d 
s u b mit t h e f oll o wi n g r e s ult of s u c h e x a mi n ati o n.

I n t h e c a s e of D a vi s  v. G o r d o n,  3 6 N. J. L. J. 
3 1 0, Ci r c uit C o u rt J u d g e S p e e r at t h e H u d s o n 

Ci r c uit, s a y s:
“ I t a k e it t o b e w ell s ettl e d i n N e w J e r s e y 

t h at a cl ai m i s n ot n e c e s s a ril y b a d, f o r i n cl u d-
i n g ill e giti m at e a s w ell a s l e giti m at e cl ai m s; 
f o r it m a y st a n d q u o a d  t h e g o o d it e m s; b ut if 
t h e g o o d it e m s a n d t h e b a d a r e i n s e p a r a bl y 
bl e n d e d t h e cl ai m will b e b a d. ”

W e al s o t a k e t h e li b e rt y t o r ef e r t h e C o u rt t o 
t h e f oll o wi n g c a s e s i n ot h e r j u ri s di cti o n s b e a ri n g 
u p o n t h e s a m e s u bj e ct:

B a n k  of  C h a rl e st o n  v. C u r ti s s,  1 8 C o n n. 3 4 2.
S o ul e  v. B o r r elli,  6 8 A tl. R e p. 9 7 9 ( C o n n. ).
B ol s t e r  v. S t o c k s,  4 3 P a c. R e p. 5 3 4 ( W a s h. ).

st r u cti o n C o m p a n y,

a n d A l f r e d  S t a h l , O w n e r,
R e s p o n d e n t s.

v s.

A p p ell a n t,  U e n.

A p p e al  f r o m

O n  Me c h a ni c’ s

C o u r t.

S u p pl e m e n t  t o  A p p ell a n t’ s B ri ef.

I.

Ci d v e r  v. S c h r o t h,  3 9 N. E. 1 1 5 ( 1 1 1.). 
D e n ni s  v. S mit h,  3 8 N. W. 6 9 5 ( Mi mi. ).
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N a n c ol a s  v. F Ji a ff e r,  1 1 2 N. W. 3 8 2 (I o w a ).
B a r n e s  v. C ol o r a d o  R.  R.  C o.,  9 4 P a c. R e p. 

5 7 0 ( C ol o. ).

B a k e r  v. F e s s e n d e n,  7 1 M e. 2 9 2.
E wi n g  v. St o c k w ell,  7 5 N. W. 6 5 7 (I o w a ).
C o r n eli u s  v. W a s hi n gt o n  S t e a m  L a u n d r y,  

1 0 0 P a c. R e p. 7 2 7 ( W a s h. ).
E c c el e s  L u m b e r  C o.  v.  M a r ti n,  8 7 P a c, 7 1 4.
B a r r e t  v. Gl a s s,  1 1 1 P a c. 7 6 0.

II.

T h e r e s p o n d e nt c o nt e n d s i n hi s b ri ef t h at t h e 
li e n i s v oi d b e c a u s e t h e e xt r a w o r k l u m p e d t h e 
c h a r g e s. B y t hi s h e m e a n s t h at t h e l a b o r a n d m a-
t e ri al s a r e c o m bi n e d i n o n e c h a r g e. T hi s i s p e r-
mi s si bl e b y t h e st at ut e w h e r e t h e w o r k i s d o n e 
u n d e r c o nt r a ct.

T h e r e s p o n d e nt s a y s t h at t h e ti m e i n w hi c h t h e 
w o r k w a s d o n e i s n ot p r o p e rl y st at e d a n d r eli e s 
u p o n t h e c a s e of A s s o ci a t e s  v. D a vi d s o n  i n s u p p o rt 
of hi s c o nt e nti o n. T hi s p oi nt, h o w e v e r, i s n ot w ell 
t a k e n b e c a u s e it w a s e x p r e s sl y h el d t h at i n a c a s e 
w h e r e w o r k i s d o n e u n d e r c o nt r a ct it i s n ot n e c e s-
s a r y t o st at e t h e ti m e i n w hi c h t h e w o;r k w a s d o n e 
wit h a n y g r e at e r p a rti c ul a rit y t h a n al r e a d y st at e d 
i n t h e li e n cl ai m.

E d w a r d s  v. D e r ri c k s o n,  s u p r a.
Willi a m s o n  v. N.  J .  S o u t h e r n  R ail w a y  C o.,  

s u p r a.

III.

I n t h e s e c o n d p oi nt of t h e r e s p o n d e nt’ s b ri ef, t h e 
c a s e of B u c h a n o n  et c . C o.  v. D o u g h e rt y,  9 6 A tl. 
6 6 3, r e c e ntl y d e ci d e d b y t hi s c o u rt, i s r eli e d u p o n 
i n s u p p o rt of t h e c o nt e nti o n a d v a n c e d i n s ai d p oi nt. 
W e h a v e e x a mi n e d t hi s c a s e a n d f ail t o u n d e r st a n d
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what applicability it has to the ease at bar inas-
much as no motion was made to discharge the lien 
for failure to reduce it within one year after is-
suing summons.

Respectfully submitted,

S A M U E L  F . L E B E R .








