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- AMENDMENTS TO THE PROPOSED

NEW JERSEY CODE OF CRIMINAL JUSTICE

In 1968, ourlLegislature created a Commission "to
study and review the statutory law pertaining to crimes; disor-
derly persoﬁs, criminal procedure and related subject'matter."
- N.J.S.A. 1:19-4. The purposé of the Commission was to prepare a
revision of our criminal law "so as to embody" -modern principles
of justice and to "eliminate incénsistencies, ambiguities" and
"redundant provisions". Id. The articulated.objective of the
enabling legislation was to "revise and codify the law in a logi-
cal, clear and concise manner." I4d.

Pursﬁant to its legislative mandate, the Commission.
. issued iﬁs Final Report in October 1971 and recommended the enact-
' ment of a comprehensive penal code. The efforts of the Commission
were in keeping with those of other jurisdictions where codes have
been enacted. Most notable in this context is the receht,édoption
of penai codes in Californmia, New York, Illinois, Wisconsin,
' Michigan, Connecﬁicut; North Dakota, Louisiana and Kentucky. In
a similar fashion, Congress is presently considering the enactment
of a Federal Criminal Code.

Since the Criminal Law Revision Commission issued its
Final Report, those coﬁcerned witﬁ the administration of justice
have carefully scrutinized the proposed Code, as well they should,
for the revision drastically alters existing statutes and judicial
precedents. In 1972, 1975 and 1976,-the Attorney General prepéred
'éxtensive analyses-éf the proposed Code. 1In a similar wvein, the

#%éPublic Advocate, the New Jersey County Prosecutors Association and




the Essex County Prosecutor published similar studies regarding

the efficacy of the Criminal Law Revision Commission's Final
Report. In addition; members ofﬂﬁhé Attorney General's‘Office
appeared and testified before the’Assembiy~Gudiciary Committeeﬂ

| We think it significant that the Attorney General, the-
Public Advocate and the New Jersey County Prosecutors Association
all endo:éed ﬁhe passégé of the proposed New Jersey Penal Code by '
the Aésembly. That is not to say that these organizations approved
of each and every provision contained in the Bill ultimately
adopted by the Assembly.. Following adoption of the Code by the
Assembly, members of the New Jersey County Prosecutors Association
and the Attorney General's staff formed a Task Force charged with
the responsibility of preparing proposed amendments. ‘Meetingé of
the Task Force were conductéd on various occasions. The following
amendments constitute the work product oi the Task Force. These
amendments substantially strengthen the ability of law enforcement
agencies to ferret out crime in the State of New Jersey. The
Attorney General and the New Jersey Codnty Prosecutors Association
urge enactment of the proposed New Jersey Code of Criminal Justice
-as amended herein.

This report is comprised of two sections. Section A

includes those provisions which should be deleted in their entirety.
Seétion B sets forth prop?sed amendments. - Brackets [] signify dele-~

tions, and underlinings indicate additional amendatory language and

medifications.




NOTE: The following provisions are to be deleted.

Section 2C:1-1d(2). Rules of Construction

[(2) Any person who is ﬁnder sentence of imprison-~
ment on the}effecti&e date of the code for an offense
committed prior to the effective date and who, on said
effective date, has'not‘had his sentence suspended or
been paroled or discharged, may move to have his sen-
tence reviewed by Ehe sentencing court and the court
shall impose a new sentence as though the person had
been convicted under the code, except that no period of
detention or supervision»shallvbeﬂincreased as & result

of such resentencing.]

-,

e . Statement
Section 2C:l-ldt2) permits incarcerated defendants convicted
prior to the effective date of the Code of Criminal Justice to
apply for sentence'reduction. In‘such cases, the court is autho-
rized to impose a new sentence "as though the person had-been
convicted under the code...."” This provision would séverely dis-
rupt court calendars and render nugatéry countless plea bargains.
We recommend that it be deléted, leaving in effect ghe "savings

clause" contained in N.J.S.A. 1:1-15.

New Jersey State Library




Séction.2c:1-7f Limitation on Dismissals

[2C:1~7. iimitation on Dismissals. ?He court
shall nét dismiss a pﬁosecution fo; a first or second
dégree offense which involves the use of a firearm as
defined in 2C:39-1 (f) on a motibn by the prosecutor
which is made pursuant to an agreement between the

'prosecutor and the defendant.]

Statement
This provision prohibits plea negotiations with respect to

first and second degree offenseé which involve use of a firearm.
It is to be noted that the proVision does not pertain to the
exercise of prosecutorial discretion prior to.grand.jury action.
wMore importantly, sufficient-safeguardS’against improper plea bar-
gaining presently exist. A5-3:25—l requires the judiciary to
review all mot;ons to dismiss filed by a prosecutor. It is thus
apparent that ﬁo abuse of the plea negotiation process can occur
unless the prosecutor and the court abuse their'powers. This is

highly unlikely. We thus recommend deletion of this provisiqn.




|

Section 2C:2-~11. De Minimis Infractions

[2C:2-11. De Minimis Infractions. The assign-
ment judge may dismiss a prosecution if, having regard
to the nature of the conduct charged tovconstitute an
offense and the nature of the attendant circumstances,
it finds that the defendant's conduct:

a. ’Was within a customary license or tolerance,
neither expressly negated by the person whose ihterest
was- infringed nor inconsistentrwith the purpose ofrthe
law defining the‘offense; )

b. Did not actually cause or threaten the harm
or evil sought to be prevented by the law defining the
offense or did so only to an extent too trivial to war-
rant the condemnation of conviction; or

c. Present such other extenuations that it
Eannot reasonably be regarded as envisaged by the Legis-
lature in forbidding the offense. The assiénment judge
éhall not dismiss a prosecution under this section with-
out giving the prosecutor notice and an opportunity to
be heard. The prosecutor shall have a right to appeal

any such dismissal.]

+ Statement

This provision permits the judiciary to dismiss a prosecution
relating to a "de minimis infraction". While we agree with the
concept that in some instances conduct which might constitute an

offense should not be prosecuted, we guestion the power of the




judiciary to dismiss a grand jury indictment based upon probablé

cause. Suffice it to say, there is little need for this provision,
since the prosécutor may now administratively dismiss a complaint
and the grand jury otherwise serves as an adequate screening
aeviqe. Tt is evident that a prospective defendant is protected
from arbitraryAprosecution by the powers of both the prosecutor

and the grand jury. The charging discretion being vested in the
exocutlve branch of government, the assignment judge should not

be glven the authority to dismiss a de minimis lnfractlon.




Section 2C:18-2(c). Burglary

[c. Multiple convictions. A person may not
be convicted both for burglary and for the offense
which it was his purpose to commit after the burgla-

rious entry or for an attempt to commit that offense.]

Statement

This provision precludés.the State from obﬁaining more than
one conviction wheﬁ a burglary and another substantive offense
occurs as a result of the illegal entry. Thus, for example, if
an individual burglarizeé a :esidence for purposes of stealing
certain valuable items, or raping the occupant, he may not be
convicted of both burglary and larceny or burglary and rape.
" Clearly, this provision offers an undesirable'windfall to defen-
dants by rewarding the criminal who campletes the intended course
by absolving him from prosecution for either‘the burglary or the
underlyiﬁg crime. Multiple prosecutions and enhanced penalties

should be permitted.




Section 2C:43-2e. Authorized Dispositions

[e. The court shall retain jurisdiction over -
. the defendant and may on its own motion or on motion
of the prosecutor, the defendant or the Commissioner

of Institutions and Agencies, modify the sentence

" originally imposed, except that the term of imprison-
ment or supervision shall not be increased by such
resentencing and the court shall not be required to i

hear more than one such motion a year.] ‘

Statement | ;
This prOVlSlon permits a defendant to move to reduce or
otherwise modify the sentence lmposed on an annual basxs. our

Supreme Court -has attemptad to reduce. the avalanche of alleged

grievances advanced in such motions by applying strict time
liﬁits within which deféndants must move to obtain sentence modi-
fication. In our view, the propcsed statute would sériously
disrupt the court calendars with little if any benefit resulting

to the defendant.




Section 2C:44-5a(3). Multiple Sentences;
Concurrent and Consecutive Terms

[(3) The aggregate of consecutive terms. shall
not exceed the longest extended term authorized forx
the highest grade and degree of crime for which any

of the sentences was imposed; and]

Statement

This provision severely restricfsfthe authocrity of the sen-
tencing judge to impose consecutive prisQn terms.b We urge
deletion of this restriqtion.. The sentencing judge presently
has broad powers with respect to Qhethér sentences are toyrun
consecutivély or concurrently. The well-establishéd policies of
deterrence and isolation of the offender mandate that the courts
be vested with the authority to insure that dangerous criminals
are ihcarcerated-for extended periods of time. Section 2c;44-5a
(3) is in dercgation of these policieé and, therefore, should /be

deleted.




SECTION B

NOTE: The following provisions are to be amended.

Section 2C:2-4. Ignorance or Mistake.

a. IénOrance or mistake as to a matter of fact
tor"law] is a defensé if the defendant reasonably o
arrived at the conclusion underlying the mistake agd&

| (1) It negatives the culpable mental stéte
required to establish the offense; or

(2) The law provides that the state of mind esta-
blished by such ignorance or miétake constitutes a |
defense.

b. .Although ignorance of misfake would otherwise
~afford ;-aefense to the cﬁfensa charged, the defense
is not available if the defendant would be guilty of
anothe? offense had the situation been as he supposed}
[In such case, however, the ignorance or-mistéke of |
the defendant shall reduce the gréde and degree of the
‘offense of which he may be convicted to those of thé
offense of which he would be guilty had the situation
been as he supposed. |

c. A belief. that conduct doés not legally consti-
tute an offense.is a.defense to a prosecution for that
offénse based upon such cqndgct when:

(1) The statute defining the offense is not known
to the actor and has ﬁot>been published or otherwise

reasonably made available prior to the conduct alleged;

or




v(2) The actor acts in reasonable reliance upon

an official statement of the law, afterward deter-
mined to be invaiid or erroneous, contained in (a) a

- statute, (b) judicial aecision, opinion, judgment,
or rule,f(c) an administrative order or'grant of per-
mission, or (d) an official interpretation of the

public officer or body charged by law with responsi-

bility for the interpretation, administration or
enforcement of the law defining the offense; or
(3) The actor otherwise diligently pursues all

means available to ascertain the meaning and applica-

tion of the offense to his conduct and honestly and in
~good faith concludes his conduct is not an offense in

circumstances in which a law-abiding and prudent person

would also so conclude.

The defendant must prove a defense arising under

subsection c. of this section by a preponderance of

evidence.]

V-

Statement

This provision permits the defendant to raise the defense
of mistake of law. Present law does not permit ignorance of a

criminal statute to affect the culpability requirement of an
) 1)

To permit such a strategy would encourage ignorance

)

offense.

defenses and would open the floodgates to ‘an easily-contrived

defense. The pﬁblic should be presumed to know the proscription

of our penal laws.- This provision also permits a defendant to
_Mitigate the offense committed where he mistakenly believed he

Was committing another crime of a lesser degree. We perceive no

'




‘ ratiénal basis for this novél extension of the defense of mistake
of faét. The state of mind of the offender should be a circum-
stancévto be considered during sentencing. There is no reason £o
réduce the 6ffense charged to a lesser degree merely because the

defendant mistakenly believed he was committing another crime.

New Jersey Siate Liorary




Section 2C:1-8(2). Prosecution When
Conduct Constitutes More Than One Offense.

a. Prosecution for multiple offenses; limitations
or convictions. When the same conduct of a defendant
may establish the commission of more than one offense,

+he defendant may be prosecuted for each such offense.

He may not, however, be convicted of more than one
offense if:
[(2) One offense consists only of a conspiracy or

other form of preparation to commit the other;]

.Statement
Thls provision precludes the State from cobtaining a convic-
- tion for consplracy and the underlylng substantive offense which
was the object of the conspiracy. Thus, one charged #it; murder
and cpnsplracy to commit murder may only be convictad of a single
offense. It is evidence that both analytlcally and as a matter of
public policy. this'provisioﬁ is deficient. The offense of con-
spiracy is desi igned to project 2 distinct interest apart from
that of a particular substantive offense. The societal danger
posed by illicit conspiratorial combinations warrants punishment
for both the conspiracy and substantive offense. This viéw is

!

in accord with present law.




Section 2C:2-12. Entrapment.

a. A public law enforcement official or a person [acting]

engaged in active cooperation with such an official or one acting

as an agent'of.a public law enforcement official perpetrates

an entrapment if for the purpose of obtaining evidence of the com-
mission of an offense, he induces or encourages and, as a direct
‘result, causes another person to engage in conduct constituting

such offense where there was otherwise no predisposition to

commit the offense on the part of the individual on his own

by either: E ‘ \
(1) making knowingly false representations designed

to implant in the,mind:of the innocent person and to induce the

- belief that such conduct is not prohibited; or
(2) employing'methods of persuasion or inducement

which creaﬁe a substantial likelihood [risk] that such an offense

will be committed by persons other than those who are reédy

. to commit it on their own.

.

Statement

At the present, the Federal and State decisional law
vpermit the consideration of the p#edispgéition or laék thereof
by the.defendant. The qode's formulation deemphasizes the.
individual-role‘and focuses exclusively on the conduct of the
law enforcement official. Such a change obscures the many
instances where the individual harhors the intention to commit

- the crime or was very quick to respond to a suggestion of same.

Deterrent policies are accounted for by requiring a direct




causation between the act of inducement and act of crime;

it seems unnecess?ry therefore to obfuscate the role of the
defendant. In this way, the truly innocent person is
protected Qithout impeding law enforcement from utilizing
legitimate means in ensnaring tﬁe unwary criminal. Therefore,
_the ihclusion‘of the amendment whereby the individual's
predisposition may be.considered provides for a better

evaluation of the totality of circumstances.




Section 2C:4-1. Insanity Defense [Abolished].

[Insanity as a specific, separate defense to a

charge of a crime is abolished.]

A person is not criminally responsible for con-

duct if at the time of such conduct he was laboring

undexr such a defect of reasOn; from disease of the

mind as_not,tp know‘thevnature and quality of the act

he was doipg,_o:_if he‘did know it, that he did not

know what he wasldoing was wrong.

Statement
Section 2C:4-1 abolishes insanity as a defense to\a‘criminal
charge. We recommend that this approach should be rejected and
-that the law of insanity be codified to conform to the status of
our current law. Insanity should be retaine& as a specific, sepa-

rate defense which would, if proven, relieve a defendamt of

criminal responsibility.

New Jersey State Library




Section 2C:4-2. Evidénce of Mental Disease or
Defect Admissible When Relevant to
Element of the Offense.

[a. Evidence that the defendant suffered from
a mental disease or defect is admissible whenever it
is relevant to prove’that the defendant did not have
a state of mind which is an element of the offense.

b. Whenever evidence is admitted under subsec-
tion a. of this séction, the prosecution ﬁay therafter

- offer evidence in rebuttal.]

Statement

Under this provision, a defen&ant would be permitted to
introduce evidence of mental disease or defect bearing upon his _
ability to form the requisite mental state. To some extent, |
this provision coupled with Section 2C:4-1 continﬁes the defense
of insanity, but requires that the mental defect be sufficient
to prevent the offender from harboring the proscribed intent.

As we have noted, we believe that the McNaughten defense should be
;etained,and that an offender should not be convicted where he
lacks mental resﬁonsibility for commission of the crime. In

those instances where the defendant was so mentally defective as
to‘laCk the ability to form the proscribed criminal intent, he
Will be acquitted in any event. This is so because the State can-
not prove tﬁat the defendant harbomed—the requisite criminal
intent. 1In our view, the inability of the defendant to form the
Proécribed criminal intent is not an” affirmative defense. Réther,
the State must prove criminal intent when it is anlelement-df the

‘Crime charged.




Section 2C:4-3. Requirement of Notice.

[If the defendant inteﬁds to claim mental
diseese or defeCtAas negating a state of mind
which is an element of the crime charged or as a
matter which should be considered-at trial in
determining the penalty, he shall serve notice of
such intention upon the prosecutof inlaceqrdance
with the Rules of the Court.]

a. Mental disease or defect excluding respon—

Vsibility is _an affirmative defense to be proved by

the accused by a preponderance of the evidence.

b. If a defendant intends to claim‘insanity or

/ .

mental infimity as a defense, he shall_servevnotice

- 0f such intention upen the prosecuting attornev in

accordance with the Rules of Court.

c. When a defendant is acquitted.on the ground-

P

of mental disease or defect excluding responsibility,

the verdict and judgment shall so state.

7 Statement
. The p:oposed amendment requires the'defendant to notify the
proseeutor thaﬁ he'intends to raise the insanity defense and to
establish lack of mentalt!responsibility By a preponderance of

the evidence. This is in accord with present case law.




Section 2C:4-6. Determination of Fitness
to Proceed.

c. If the defendant has not regained his fit-

ness to procéed'within [a period of 12 months] such

timevas,the Court may deem adequate from the time

that it was determined that the defendant lacked
such fitness, the court shall after a hearing, if

one is requested, dismiss the charges and either

order the defendant-discharged, or, subject to law
governing civil commitment of a person suffering from
mental disease or defect, order the defendant com-

[

mitted to an appropriate institution.

Statement.

The provision, as drafted, mandates dismissal of criminal

- charges if the defendant is unfit to prOcee& 12 months after an

initial determination to that effect. We believe that this
réquirement is too rigid and fails to allow for the.special cir-
cumstances of each case. It is our view that such a determination
is best left to the sound discretion of a trial court. Certainly,
there will be instahces where dismissal may be warranted prior to
12 months, and other situaﬁions where dismissal should not be

granted until after the passage of a significant period.
]

Y]




Section 2C:4-9. Release of Persons
Committed by Reason of.
Mental Disease or Defect.
b. If the court is satisfied by the report
filed pursuant to subsection a. of this section and
such testimony of the reporting'péychiatrists as the

court deems necessary that the committed person may

be discﬁarged, released on condition withowt danger

to himself or others, or treated as in civil commit-
ment the court shall order his discharge, his release
on sucﬁ conditions as thercourt determines to be neces-

sary or his transfer. If the court is not so satisfied,

it shall promptly order a hearing to determine whether |
.such person may safely be discharged, released or trans- [

 ferred. Any such heéring shall be deemed a civil %
proceeding. According to the determination of the |
court upon the hearing, the court shall proceed as in

section 2C:4-8[clb (1), (2) or (3).

|

|
| o
d. Egch defendant's case shall belspeciﬁicallYladmhﬁstra;hew
reviewed by the commiting court at 6-month intervals ;
until the expiration of the maximum period pursuant to |
subsection [clb (3) of section 2C:4-8. At the éxpira-
tion of that maximuq, the defendant must be di?charged;'
however, the State or other properly specified party

‘may then choose to bring an involuntary civil commit=-

ment action pursuant to R.S$.30:4-25 et seq.

Statement

These amendments merely alter the statutory designations set

, forth in the Code in accordance with the changes we have suggested.




Section 2C:4-7. Testimony by'Psychiatrists
- or Other Experts. '

[When é psychiatrist or other expert testifies

concerning the defendant's mental condition, he shall

be permitted to testify as to the,natﬁre of any exa-
mination of the defendant, any diagnosis of the
mental condition of the defendant at the time of
the commission of the offenée-charged and; as'per-
mitted by section 2C:4-2, his opinion as to whether
the defendant had the'particular state of mind which
is an element of the offense charéed, or, as per-.
mitted bj section 2C:4-8, his opinion as to the
extent, if any, to which the capacity of the defen-
dant to appreciateUthe wrongfulness of his conduct
or conform his condﬁct to the réquiremén&s of laﬁ
was impaired by mental disease or defect. His testi-
mony may include information reasonably serving to
clarify his diagnosis and opinion and may be cross-
examined as to any matter bearing on his compétency

" or credibility or the validity of his diagnosis or
opinion.]

Disposition. If a defendant is acquitted by

reason of insanity,éhe‘court shall dispose of the case

as provided for in section 2C:4-8 of this Act.

Statement

This amendment deletes the proposal presently contained in

Section 2C:4~-7 which permits psychiatric and other expert testimony




pearing upon the accused's inability to form the requisite .
criminal intent by virtue of his mental disease. To. the extent
that the provision authorizes expert testimony with respect to

the accused's inability to "appreciate +he wrongfulness of his

conduct," it 1is unnecessary. _ ' «
. [y )




Section 2C:4-8. Commitment of a
- Person by Reason of
-Mental Disease or Defect.
[a. After conviction, upon motion cf the
defendant or the prosecutor, that disposition of

the defendant'be‘madevpursuant to this section,

the court shall order a hearing on the issue.]

a. After acquittal by reason of insanity or

mental defect the [b. The] court may, upon motion
of the prosecutor, for good cause shown, order that
thebdefendant undergoe a psychiatric examinatioh'by
a psychiatrist of;ﬁhe prosecutor's choice. If the
examination canhot take place because of the unwil-
lingness of the defendant to participate, the court
shall proceed as in section 2C:4-5¢c. The defendant,
pursuant to this section, may also be examined'by a
psychiatrist of his own choice.

b. The Court shall dispose of the defendant

in the following manner:

[c. If at the hearing, the court finds from the
evidence before it, that the defendant at the time of
‘the commission of the crime suffered from a ﬁénéal
diéease or defect (guch mental disease or defect shall
not include any abnormality manifested only by repeated
criminal or other répéated wrongful cgnduct) which sub=-
stantially impaired his capacity to‘appreciate the
wrdﬁ??ﬁiness of his conduct or to conform his cbnduct

to the requirements of the law, the court shall in lieu

of sentence:]




(1) If the court finds that the defendant mayr
be released without danger to the community or to
himself without supervision,.the court shall so
release the defendant; or

.(2) If the court finds that the defendant may
be released without danger to the community or to
himself under supervision or under conditions, the
court shall so order; or

(3) If the court finds that the defendant cannot

be released with or without supervision or conditions

without posing a danger to the community or to himself,

it shall commit the defendant to a mental health faci-
1ity approved for this purpose by the Commissioner of
Institution and Agencies for an indeterminate .term

not to exceed the maximum term of impriscnment pro—

=Py )

vided by law for the crime of which the defendant has
been [convicted] acquitted.

[d.]c. No person committed under this section
shgll be corfined within any penal or coirectiénal insti-
tution or any part thereof.

[e. If the court finés from the evidence admitted
at the hearing that the defendaﬁt did not at the time
of the commission of the crime suffer from a meqtal
disease or defect wh;ch substantially impaired his
capacity to appreciate the wrongfulness of his conduct
or conform his conduct to the requirements of the

law, the Court shall. impose sentence in the manner

provided by law.]

)




[E. No statute relating‘to»the remission-of

sentence by way of commutation time for good behavior
and for work performed shall apply to any person com-

mitted pursuant to this section, but provision may

be made for monetary compehsation in an .amount to be
prescribed by the stéte parole board in lieu of remis-
‘sion of sentence for work performed.]

[g. No civil disabilitykapplying to persons con-

victed of an offense shall apply to persons committed

- or released under this section.]

-

Statement
As we have noted, the Code, as it is presently written,

abolishes the insanity defense. Following conviction, a hearing

is to be conducted during which the traditional McNaughten test

may be applied. Since we believe that the insanity defense

should be retained, the above amendment deletzss those provisions

requiring a post-conviction sanity hearing. If the defendant is
acquitted by reason of insanity, the prosecutor may move to com-

mit him to a mental institution for treatment. Following a

hearing, the defendant may be committed if he poses a danger to

the community or to himself. This is in accord with current case

law.




Section 2C:11-1.  Homicide.

2C:11-1. (no change)
2C:11-2. Criminal Homicide. a. A person is guilty
[or]l of criminal homicide if he purposely, knowingly, reckle
or, under the circumstances set forth in section 2C:11-5,
[negligently] causes the death oﬁ another human being.
| b. Criminal homicide is murder, manslaughter

or [negligent homicide] death by auto.

. N
2C:11-3. Murder. a. Except as provided in section

2C:1l-4a.(1l), criminal homicide consﬁitutes murder when:

(1) It is commited purposely; or

(2) It is committed knowingly; or

(3) It is committed when the actor, acting either
alone or with one or more persons, is engaged in the commiss
of, or an attempt to commit, or flight after committing or
attempting to commit robbery, [aggravated] rape, [aggravated
sodomy, aggravated arson, burglary, kidnapping or criminal
escape, and in the course of andin.furtherance of such criﬁe
or of immediate f£light therefrom, [he, or another participan
if there be any, causes the] a death of a person other than
one of the participants ensues [;] ;_[except that .in any
Prosécution under this éubsection, in which the defendant wa
Dot the only participant in the underlying crime, it is an
affirmative defense that the defendant:

(a) Did not commit the homicidal act or in any

ssly

ion

]

t,

S




way'solicit; request, command, importune, cause or aid in the
commission thereof; and
.(b) Was not armed with a deadly weapon, or any
instrument, article or substancé readily ¢apable of causing death
or serious physical injury and éf a sort not ordinarily carried
in,publiC’places by law-abiding persons; and
(c) Had no reasonable ground to believe that ény other
participant was armed with such a weapon, instrument, article
or substance; and |
(d) Had no reasonable ground.to believe that any
other participant intended to engage in conduct likely to
result in death or éerious physical injury.] |
b. (no-change)
2C:11-4. Manslaughter (no change)
'2C:ll-5. [Negligent ﬁomiéide] Death by Autoc a.

Criminal homicide constitutes [negligent homicide] death by auto

when it is [committed negligently.] caused by driving a vehicle

carelessly and heedlessly, in willful or wanton disregard of the

rights or safety of others.

b. [Negligent homicide] Death by auto is a crime of the

fourth degree.

~¢c. No record of a judgment or conviction hereunder

. : [}
shall be admissible in a civil action for damages arising out

of the accident in which the death occurred.

2C:11-6. Aiding Suicide. (no change)




STATEMENT

The first change in the criminal homicide statutes
is the deletion of the ocffense bf negligent homicide. The
 existence of such a substantive offense would give rise to a

flood of criminal complaints every time a death occurs as the

aftermath of action or inaction of a persom. The moét dbvious
: -
| example would be in the cause of death after treatment by a
J physician. With the deletion, criminal homicide would be committed
! only where the act was reckless, if not purposely or knowingly.
It is believed, however, that the death by auto statute should
| | remain in force and effect.

/ ' This amendment changes the "felony-murder rule" to

encompass those: situations where a police officer or victim

causes the death of anfone other than a participant in the
uhderlying felony. To effectuate this change, an "ensues"

clause has been added.

Lastly, the affirmative defenses have been deleted.
Any person who participates in one of the underlying felonies

should be held accountable for a death which is a likely con-

sequence of the commission of such felonies.
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Sections 2C:14-1 and 2. Rape and Scdomy.

2C:14-1. Rapé; a. Aggravated rape. Any per-
son who has sexual intercourse with another(not his

spouse},is~guilty of aggravated rape if:

(1) He compels the other person to submit by

- force or by threat of imminent death, serious bodily

“injury, extremé,pain'or-kidnapping, to be inflicted
on such other person or on any third person; or

(2) He has substantially impaired the other

person's power to appraise or control his conduct by
administering or employing without the knowledge of
such other person, drugs, intoxicants or other means

for the purpose of preventing resistance; or

(3) The other person is unconscious; or
(4) The other person is lesé than 12 years old.
[Aggravated rape is a crime of the first degree'

if (a) in the course thereof the actor inflicts serious'

bodily injury upon anyone, or (b) the victim was not a

IR L

voluntary social companion of the actor upon the occa-

sion of the crime and had not previously permitted him

e I L [ ey Sue SR C N

sexual liberties. Otherwise the offense is a crime of

. - (] A N . / (]
the second degree. ,Sexual intercourse includes inter-
- course per Os Or per anum with some penetration, however

slight; emission is not required.]

b. Rape. Any person who-has sexual intercourse

with another [not his»spouse,'commits a crime of the

e e
. | U

third degree] is guilty of rape if:




(1) He compels the other person to submit by
any threat that‘would prevent resistance by a per-
son incapable of appraising the nature of his
conduct; or
(2) He knows that the other person suffers from
a mental disease or deféct which renders that person
incapableiof.appraising the nature of his conduct; or
(3) He knows that the other person is unaware
that a sexual act is being committed or that the oﬁher
person submits because that person mistakenly supposes
- that the actor is his spouse.
[c. It is an affirmative defense to prosecution
under this section that the actof believed he was the
spouse of the other éerson at the time of the act.]

¢c. "Sexual intercourse™ includes intercourse per

oS or per anum with some penetration, however slight;

emission is not required.

d. Rape,is}a crime of the first degree, but a

person convicted of aggravated rape may be sentenced

by the court to a term of 20 years of which the person

must serve 10 years before being eligiblevfor parole.

2C:14-2. 'Sodcmyvand Related Offenses. a. Aggra-
vated deomy; A person who engages in deviate sexual
conduct or who causes another to engage in deviate
sexual conduct, is guilty of aggravated'éodomy if:

(1) He compels the other person to participate by
force or by threat of imminent death, serious bodily

injury, extreme pain or kidnapping, to be inflicted on

{\ anyone; or
[ — o
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(2) He has substaﬁtially impaired the other
person's power to appraise or»control his conduct,
by administering_or employing without the knowledge
of the'other person drugs, intoxicants or other means
for the ?urpose of preventing resistance;'or |
| (3) The other person ié less than 12 years old.
IAggraVated sodomy,is.a crime of the first degrge
if (a) in the cerse“thereof the actor inflicts. serious
bodily injury'upon'anyone, or (b).the victim was not a

voluntary social companion of the actor upon the occa-

~sion of the crime and had not previously permitted the

actor sexual 1ibérties; Otherwise it is a crime of
the second degree;]

[For purposes of this chapter, deviate sexual con-
duct includes-sexual intercourse'pér 0S Or Der anum
bétween'persohs who are not husband and wife.]

b. Sodomy. A person who engages in deviate
sexual conduct with another person, or who causes

another to engage in deviate sexual conduct [commits

'~ a crime of the third degreel is guilty of sodomy if:

(1) He compéls the other person to participate
by any threat that would prevent resistance by a per-
son of ordinary resolution; or

t [}
(2) He knows that the other person suffers from

’

a mental disease or defect which renders him incapable
éf appraising the nature of his conduct; or

(3) He knows that the other person submits because
he is unaware that a sexual act is béing commited upon

him.




c. Sodomy 1is a crime of the first degree, but

- a person convicted of aggravated scdomy may be sen-

Eenced by the Court to a term of 20 years of which

the person must serve 10 years-before being eligible

for parole.

d. For the purposes of this Chapter, deviate

sexual conduct includes sexual intercourse per os or

per’anum between peréons.

| [c-]gg '~ Sexual contact with a human dead body. A
person who knowingly engages in sexual contact, as |
defined in section 2C:l4-4, with a human dead body is

" a disorderly person.

Statement

As presently drafted, the offenses of répe and sodomy have
three Agrada.tions of penalties, i.e., first, second and third
degree. Thus, under'this scheme an .individual who forcibly rapes
or sodomizes another may bé sentenced to as little as 5 to 8
years imprisonment. Present law provides for a maximum term of
30 years for rape and 20 years for sodomy. We recégnize that
the sentenCing provisions of the Code insure that actual time
served will more closely parallel the sentences'imposea. However,
a maximum termbof eight years for-foréibie'fape or sodomy is
deemed undxscﬂxmbly len2ent. Moreover, the pvolicy féasons for
grading rape ané sodomy as first, second or third degree offenses
seem obscure. The ultimate hamm tq be penalized is the coerced

submission of an individual to unwanted sexual activities. It

makes little sense to substantially mitigate the degree of the




offense merely because the perpetratorl atilized one form of
erage over another. Therefore, wWe have designated

he first degree.
e or sodomy as & form

coercion OT lev

: . .
rape and sodomy. as crimes of t

We have also ide

ntified aggravated rap

e that the defendant serve a

enses which may requir

of those.off
period of incarcera

substantial spedified minimum tion without

parole.




Section 2C:14-~5, Provisions Generally
Applicable to Chapter 14.
a;..Mistake'as to age. Whenever in this Chapter
the criminality of conduct depends‘on a child's being

below [the age of 12] a specified age, it is no defense

that the actor did not know the‘Child's age, or
reasonably believéd the child to be older [than 12].
[When criminality depends on the child's being beiow a
éritical age other than 12, it is a defense for the
actor to prove by a preponderance of the evidénce that
he reasonably believed the child to be above the cri-

tical age.]

Statement
This section presently provides that when a definition of

criminalityvof conduc£ depends on a child's age being‘below 12,
miétake of age is not a defense. However, the section also pro-
vides that when the criminality depends on the child being below
a critical age other than 12, it is a defense for the actor to
prove by a preponderance of the ?vidence that he reasonably
believed the child to be above the critical age. We belieﬁe'that
mistake of age should not be a defense to any sexual offense as

4

defined by this Chapter.

)
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Section 2C:34-1. Lewdness and Obscenity.

2C:34-1. [Open] Lewdness. A person commits a dis-
orderly persons offense if [in a place exposed to public.

view] he does any flagrantly lewd and offensive act which

he knbws or reasonably expects is likely to be observed by

[members of the public] cther non-consenting persons who

would be affronted or alarmed. "Lewd acts"” shall include

the exposing of the genitals for the purpose of arousing
or gratifying the sexual desire of the actor or of any other

person.

+2C:34-2. ' (no change)

2C:34-3. [Blank.] AObscenity For Persons 16 Years

of Age and Qldgr; a. Definitions for purpose of this

I

section:

=

R

(1) "Obscene material" means any description, narrative

T Jre T

account or depiction of sexual activity or anatomical area

contained in, or consisting of, a picture of other represen-

tation, publication, sound recording or £film, which by means

of posing, composition, format or animated sensual details:

(a) Depicts or describes in a patently offensive way,

ultimate sexual acts, normal or perverted, actual or_simulated,v

masturbation, excretory functions, or lewd exhibition of the
A — . :

genitals,

(b) Lacks serious literary, artistic, political, or

i scientific value, when taken as a whole, and

:;4chIé‘a_part of a work, which to the average person

applving contemporary community standards, has a dominant theme,

taken as a whole, which appeals to the prurient interest.

b. A person who sells obscene material to a person




Statement

‘The offenée-of open lewdness has been amended to
include lewd acts which occur in private places, as long as
the act is intended to affront or-alarm'the innocent, non-
consenting observer.

The proposed penal code does not proscribe in any
way the dissemination‘ofrobscene‘material to persons sixteen
years. of age or older. This ahendment, compbrting with recent
opinions of the United States Supreme Court, makes it a dis-
orderly persons offense to sell ob§cene material to a persoh
sixteen years of age or older. While we believe that dissemi-
nation of obscene material to adults should not be a criminal
offense, nevertheless, we are of the view that some penal

sanctions should remain..




Section 2C:37-1. Gambling.

2C:37-1. Definitions. The following definitions
apply to this chapter and to chépter 64:

a. (no change)

b. (no chanQe)

c. (no change)

d. (no change)

e. (no change)

f. (no change)

g. “Bookméking“ means advahced gambling.activity
by unlawfully accepting bets from members of the pubiic as é
business; [rather than in a caéual or personal.fashion,] upon
the ocutcomes of future»contingent events.

h. (no change}‘ |

i. (no change)

j. (no change)

k. (no change)

2C:37-2. Promoting Gambling. a. Promoting Gambling
Defined. A pérson is guilty of promoting gambling when he
knowingly:
o (1) Accepts or receives money or other property [, other
than as a player,] p&rsuant to an agreement or understanding
with any person whereby he participates or will participate
in the proceeds of gambling activity; or

(2) Engages in conduct [, other than as a player,]

which materially aids any form of gambling activity. Such




conduct includes but is not limited to conduct directed toward
the creation or establishment of the particular game, contest,
seheme,_device Qr-aétiﬁity involved, toward the acquisition or
‘maintenance of premises, paraphetnalia, equipment or apparatus
therefor, toward the solicitation or inducement of persons to
participate therein, toward the actual conduct of the playing
phases thereof, toward the arrangeﬁent of any of its financial
or_recoraing phases} er towardeany*other’phase:cf"its operation.
b. Grading. A person who viblateé-the provisions of
subsection a. by: .
(1) Engaging in bookmaking to the extent he receives
or accepts in any 1 day more than five bets totaling more than

$1000.00; or

(2) Receiving, in connection with a lottery or policy

scheme or enterprise (a) money- or written recoxds from a

person other than a player whose chances or plays are represen-
ted by such money or records, or (b) more than SlOO.bO in any
1 day of money played in such scheme or enterprise, is guilty
of a crime of the third degree and notwithstanding the érovi-
sions ofvéc:43-3, shall be subject to a fire of not more than

$25,000.00 [.] as well as the remaining euthorized non-monetary

-dispositions enumerated in Chapter 43.

A person-who.violates the provisione of subsection a.
by‘engaging'in;bookmaking to the_extent he receives‘or accepts
three or more bets ih any 2-week period is guilty of a crime of
the fourth degree and notwithstanding the provisions of

2C:43-3, shall be subject to a fine of not more than SlS,OO0.00[.]h




as well as the remaining authorized non-monetary dispositions

enumerated in Chapter 43. Otherwise, promotihg gambling is a
disorderly persons offense and notwithstanding the provisions
of 2C:43-3, shall be subject to a fine of not more than

$10,000.00[:] as well as the remaining authorized non-monetary

dispositions enumerated in Chapter 43.

c. Defenses

(1) It,is a defense to a prosecution under subsection

a. that the person participated only as a player. It shall be

the burdenAof’the defendant to prove by clear and convincing

evidence his status as such player.

- 2C:37-3. a. (no change)
~b. (no change)
c. Grading.b'Possession of gambling'records.is a
.crime of the third degree and notwithsténding.the provisions
bf 2C:43-3 sha}l be subject to a'fine of not more than $25,000.00

as well as the remaining authorized non-monetary dispositions

enumerated in Chapter 43, when the writing, paper, instrument

or article:

(lj‘In a bookmaking scheme or enterprise, constitute,.
reflect or represent more than five bets totaling more than
$1,000.00; or |

(2) in the cgse of a lottery'of policy scheme or enter-
prise, consfitute, reflect or represent more than one hundred
plays or chances therein. |

Otherwise, possesion'of-gambiing records is a diSorderly
persons bffense and ﬁotwithstandihg the provisions of 2C:43-3,

such a person shall be subject to a fine of not more than
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$10,000.00{.] as well as the remaihinqaauthorizad non-monetary

dispositions enumerated in Chapter 43.

2C:37-4. Maintenance of a Gambling Resort. a. A person
is guilty of a crime of the third éegree if, having substan-
tial proprietary 6r other authoritative control over premises
which are being used with his knowledge for purposes of

[gambling activity] violations of 2C:37=2 and 2C:37-3, he

permits such to occur or continﬁa or makes no effort to pre-
vent its éccurrence or continuation [and_he accepts or receives
money or other property pursuant to an agreement or under-‘
standing with any person whereby he participates or will parti-
cipate in.the proceeds of such gambling activity on such premises] |
and, notwithstanding the provisions of 2C:43-3, shall be subject

to a fine of not more than $25,000.00[.];.as well as the remaining:

authorized non-monetary dispositions enumerated in Chapter 43.
b. A person is guilty of a [disorderly persons offense]

crime of the third degree if, having substantial propfietary or

other authoritative control over prémises‘open to the general
public which are being used with his knowledge for purposes
of gambling activity, he permits such to occur or continue

or makes no effort to prevent its occurrence or continuationi.]

and, notwithstanding the»Er¢visions,of“2C;43-3, shall be subject

to a fine of not more than $25,000.00 as well as the remaining

authorized non-monetary dispositions enumerated in Chapter 43.




STATEMENT

The definition of bbokmaking has been amended to

delete the defense that the receiving of bets occurred in a

‘casual or personal fashion. The availability of such an ex-

ception invites easily contrived defenses. In the absence of
this phrase, the State would be required to prove that bets
were being taken as a business. '

Rather than excepting players from the separate sec-

tions of 2C:37-2, Promoting Gambling, a general exception to

the entire offense has been provided. The burden has been
placed upon the défendant to show by clear and convincing
evidehce that he is merely a player. Each of the penalty
provisions of this chapter recites high monetary fines, above
those enumerated in Chapter 43. Language has been added to

indicate that in addition to these fines the other non-monetary

- dispositions authorized in Chapter 43 may be imposed, including

incarceration.

The section proscribing the maintenance of a gambling

"resort has been amended so as not to require the State to

prove that the accused accepted or received something of value

in return for his cooperation. Such proof would be impossible.

This section has been- further amended so as to create an offeﬁée

only when the persons resorting to the premises are violating
2C:37-2 and 2C:37-3. 1In this way, a friendly card game would
not be proscribed as long as all the participants were players

as defined in 2C:37-lc. and as appiied to 2C:37-2.




The disorderly pexsmns.oﬁfense.Eﬁ.maintaiﬁing a
éublic plaée as é gambling resort has been elevated to a
crimé of the third degree. Gambling activity in a public
place is at least as serious as that in private. For this
reason, the occurrence of any gambling activity, whether by
players or not, in a public place would subject the person
under whose control the premises remain to a charge of

maintaining a gambling resort.




Section 2C:43-6. Sentence of
Imprisonment for Crime; Ordinary Terms.

a. A person who has been convicted of g Crime
may be sentenced to imprisonment, as follows:

(1) In the case of a crime of the first degree,

for a spec1f1c term of years which shall be fixed by

the court and shall be between [8] 10 years and 29

years; _

| (2) In the case of a crime of the Second degree;
for a specific term of years which shall be fixeq by
the court and shall be between 5 years ang [8] 1o

years;

Statement

The oreeent.version of the Code p’ovides‘for terms of prr1soq—

ment 1ess stringent than those contalned in the 1971 Report on

the-Proposed Penal Code. We believe that the penalties as ori-
ginally set forth by the Law Revision Committge should be retained

In this regard we believe that crimes of the first degree should

be punlshable by a fixed term between 10 and 20 years; and that

crimes of the second degree by a fixed term between 5 and 10 years.




Section 2C:43-7. Sentence of Imprisonment
for Crime; Extended Terms.

a. In the éaées designed in section 2C:44—3.
(and] or 2C:11-3, a pérson who has been convicted
of a crime mayrbe senten;ed»tb an extended term of
imprisonmeﬁt, as follows:

(1) In the case of a crime sentenced under
2C:11-3 b. (l) fof a specific term of years. which.
'shgll be fixed by the court and shall be between 30

years and [50 years] life imprisonment;

(2) In the case of a crime of the first degree,
for a specific term of years which shall be fixed by
the court and shall be [between 15] from 20 years

[and 30 years] to life'imprisonment;

-‘(3) In case of a crime of the third degree,. for
a term which shall be fixed by the court between [8
and 15] 10 and 20 yeérs;
(4) In the caée_of a crime of the third degree,
for a term which shall be fixed by the court between
5 and [8] 10 years.
b. As part of a sentence fof an extended term,
the court may fix a minimum term during which the defen-
dant shall not be eligible for parole and which hay be
up to‘one—ﬁalf of the term set pursuant to subsection a. .
c. By operation of law, there shall be added to
the terms described in shbsecéion a. the separate parole

- . I

term described in section 2C:43-9.




Statement

The- amendmeet which we have proposed lncreases the terms
of imptisonment in two instances. Flret, where "the defendant \‘
has been convicted of murder, it'is our view that the court sheuld
possess the discretion to impose an enhance& penalty. Although no
criteria are set forth, the amendment would be applled only where
the background of the accused or the details surroundlng the
offense mandate lmprlsonment for a teﬂn between 30 years and life
imprisonment. Second, section 2C:44-3 provides for enhanced penal-
ties with respect to persistent offenders, professional criminals,
socio?athic personalities and those who violate our laws for

pecuniary purposes. This amendment increases the custodial terms

which could be imposed with respect to such individuals.




Section 2C:44-1. Criteria for Determining Sentence

2C:44-1. Criteria for [Withholding or Imposing]
‘Sentence [df'Imprisonment] [a. Except as provided in subéection
d. of this section, the court shall deal with a person who has
been convicted of an offense without impoéing sentence of |

imprisonment unless, having regard to the nature and circumstances

"of the offense and the history, character and condition of the
defendant, it is of the opinion that his imprisonment is necessary

for protéction of the public because:]

a. In determining the appropriate sentence to be

imposed on a person who has been convicted of an offense

the court may properly consider the following aggravating

circumstances:.

(1) The nature and circumstances of the offense;

(2) The gravity and seriousness of harm inflicted
on the victih; | .
: (3)[(1)][There.is undue] The risk that [during the
period of a suspended sentence or probation] the défendant

will commit another crime;

(4)[(2)][The-defendant is in] The need [of] for

correctibnal treatment [that] which can be provided oﬁly in
an institution; |
(5) [(3)] A lésser sentence will deprecia;e the
seriousness of ﬁhe defendant's‘crime because it involved a
breach of the public trust under_c@apters 27 and 30; or

(6) .[(4)] The offense is characteristic of organized

criminal activity;
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(7) The defendant has previously been convicted

of a crime or other penal offense;

(8) The crime was committed in an especially heinous,

cruel or depraved manner;

(9) The defendant committed the offense as consideration

for the receipt, or in expectation of the receipt of anything

of pecuniary wvalue;

(10) The deféndant procured the commission of the

offense by payment or promise of payment, of anything of

pecuniary value;

(11) The defendantfcommitted the offense against a

police or other law enforcement, correcticnal employee or

- fireman, while performing his duties or because of his status

as a public servant;

- (12) The need for deterring the defendant and others

from violating‘the law.

[b. The following grounds, while not controlling
the discretion of the court, shall be accorded weight in favor
of withholding sentence of imprisonment:]

b. .In determining the appropriate sentence to

be imposed on a person who has been convicted of an offense

the court may properly consider the following mitigating

circumstances: ’ : ,

(1) " The defendant's conduct neither caused nor

threatened se:ious harm;-




(2) The defendant did not contemplate that

his conduct would cause or threaten serious harm;

(3) The defendant acted under a strong provocation;

(4) ~ There were substantial grounds tending to

excuse or justify the defendant's
establish a defense;

(5) The victim of the
" or facilitated its:commission;

(6) The defendant has
the victim of his conduct for the
sustained;

(7) The defendant has
or priminal activity or has led a
substantial period of time before

offense;

conduct, though failing to

defendant's conduct induced

compensated or will compensate
damage or injury that he

no history of prior delinquency
law-abiding life for a

the commission of the present

(8)‘ The defendant's conduct was the result of

circumstances unlikely to recur;

(9) The character and

attitudes of the defendant

indicate that he is unlikely to commit another offense;

(10) The defendant is particuladrly likely to

respond affirmately to probationary treatment;

(11) The imprisonment of the defendant would entail

excessive hardship to h%mself or his dependents; .

(12) The willingness of the defendant to cooperate

with law enforcement authorities.

[c. A plea of guilty by a defendant or failure to -

so plead shall not be considered in withholding or imposing a

sentence of imprisonment.]




&,

Vo

{d. Presﬁmptioh of imprisonment. Where a statute
defining an‘offense of the first or second degree provides that
a presumption of imprisonment shall be applied upon conviction
or where a statute outside the code defining an offense which
would be a first or second degree offense under the code
provides for a mandatory sentence, the provision as to sentencing
without imprisonment under-subsection a. shall not apply and a
presum?tion of imprisonment shall apply. The court shall deal
with a person who has been convicted of such a crime by imposing
a sentence of imprisonment unless, having regard to the éharacter
and condition of the defendant, it is of the opinion that his
imprisonment would be a sérious injustice which overrides the

need to deter such conduct by others.]

Statement

The original provisions of the Code contemplate
presumptionsvfor and against incarceration. Such a scheme is
inconsistent with modern penological theory which recognizes
that deterrence, isolation of the qffender, and, to é lesser
extent, retribution are valid sentencing goals. The pro-
posed amendment deletes the presumptions against and for

incarceration. In their stead, various aggravating and mitigating

’
]

factors are set forth to guide the sentencing court in determining
both the nature and guantum of the sentence to be imposed.

We stress that the circumstances listed in the amendment

have been traditionally considered_;n resolving sentencing

questions. Further, these factors are not to be considered

all-inclusive. Rather, they serve as appropriate criteria




which, along with other factors, are designed to prqvide
the sentencing court with guidelines. It is to be observed
that we expect retention of the Rule which requires thé
sentencing court to set forth its reasons with respect to
the sentence to be imboseé.
Finally, we have deleted the provision which
'states‘thatlg plea of quiltykmay not be considered in
determining whether a custodial sentence ié to be imposed.
It is undisputed that a defendant who elects to contest
the criminal charges against him should not be penélized.
Nevertheless, it iwaidely recognized‘that an appropriate
confession of guilt signifies the prospect of redemption

of the offender.
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Section 2C:44-3. Criteria for Sentence of
Extended Term of Imprisonment.

The.court may sentence a person who has been
convicted of a criﬁe of the'first,‘second or third
degree to an extended term of imprisoﬁment if it
finds one or mbre of the grounds‘s?ecified in this
section. The finding of the court shall be incor-
porated in the record. | |

a. The defendant is a persistent offender. A
persistenﬁ offender is a person who is 21 years of

age or over, who has been previously convicted [of

‘a crime involving the infliction, or éttempted or
threatened infliction of serious bodily injury and who
has at least twice previously been sentenced as an
adult for such a crime to a custodial term and where
one of those prior of:enses was committed within the.
5 years preceding the commission of the\offense for

. which the offender is now being sentenced.] on at

least two separate occasions of twoc crimes committed

at different times when he was at least 18 years of

age.
b. The defendant is a professional criminal.

A pzofessional criminal is a person who committed an

offense as part of a continuing criminal activity in

concert with [five] two or more persons, and [was in

a management or supervisory positién or gave legal,

accounting or other managerial counsel.} the circum-

stances of the crime show he has,kncwingly devoted




e T

himself to criminal activity as a major source of

livelihood.

c._'The-defeﬁdant committed'the offense as con-
sideration for the receipt, or in expectation of the
receipt, of anything of pecuniary valﬁe the amcunt
of which waé unrelated to the procéeds of the crime
or he procured the commission of the offense by pay-.
ment or promise of payment of’anythiﬁqfdf‘pecuniary
~-value.

&, " The defendant is a dangerous, mentally abnormal

person whose commitment for an extended term is neces-

sary for protection of the public. The court shall not

make such-a finding unless the defendant has been sub-

‘jected to a psychiatric examination resulting in the

conclﬁsipn that his mental condition is graveiy_abnor-

mal; that his criminal conduct has been characterized

by a pattern of repetitive or compulsive behavior with

heedless indifference to consegﬁences; and that such

condition makes him a serious danger to others.

Statement
This amendment modifies the criteria appl;cable to those
offenders subject ﬁo enhaﬁced penalties. We view our proposal
as extremely important since it is applicable to career criminals
and those dange:ous individuals in our society who should be
isolated for protection of the public. The'preéent definition

'of "persistent offenders" is completely unworkable. As is readily

3 . . . . s .
apparent, subsection a. is inadequate in situations where the




defendant perpetrates another crime after being released from
imprisonment for five years or more.

The requirement that a
prior offense must have been committed within the five years

this period.

preceding the latest crime clearly does not take into account
the fact that the defendant may have been incarcerated during

In any event, we believe that the five year require-

sion.

‘ment is unwarranted. Rather, an individual who commits three
offenses on separate occasions should be subject to this provi-

Thus, we have deleted the five year time limit.

So too,
we have deleted the provision requiring that all three crimes

mast have involved the infliction or thréat to inflict serious

bodily harm. Finally, we have deleted the requirement that the

Trallt

defendant must have received custodial terms with respect to the

b b e e

. In our view

1
two prior convictions. We have also amended the definition of
professicnal crim

3

;, & perscn who C

(& i?”:t i
cffense as part of a continuing criminal activity in concert with

others should be subject to an enhanced penalty if it can be

proven that he knowingly devoted himself to criminal activity as
a major source of livelihood.

Lastly, we have included in the
enhanced penalty provision mentally abnormal persons whose con-

duct has been characterized by a pattern of repetitive ox

compulsive behavior with heedless indifference to consequences
[}

and who poses a serious danger to others. This provision was:
\ initially recommended by the New Jersey Criminal Law Revision

Commission, but was deleted by the Assembly Judiciary Committee.
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