SOLID WASTE

7:26-2.9

New Rule, R.1987 d.235, effective June 1, 1987.
See: 18 N.J.R. 883(a), 19 N.J.R. 928(b).

Repealed “Smoking, smoldering or burning landfill”.

Emergency Amendment, R.1988 d.547, effective October 26, 1988 (ex-

pires December 25, 1988).

See: 20 N.J.R. 2817(a).

Added sections 1.11 or 1.12.

Adopted Concurrent Proposal, R.1989 d.55, effective December 23,

1988.

See: 20 N.J.R. 2817(a), 21 N.J.R. 198(a).

Provisions of Emergency Amendment R.1988 d.547, readopted with-
out change.

Amended by R.1996 d.578, effective December 16, 1996.
See: 28 N.J.R. 2114(a), 28 N.J.R. 5248(a).

In (e), (), (g) and (i), amended N.J.A.C. references; in (k), inserted
text “Except for ... 7:26-2.6(d)”; and added (p) through (r).
Administrative change.

See: 30 N.J.R. 3948(a).

Case Notes

Notice of violation of the Solid Waste Management Act issued by the
Department of Environmental Protection, which orders the immediate
cessation of operation of a solid waste facility, is an order of abatement
within the intent of N.J.S.A. 13:1E-9(c), which entitles the recipient to
an administrative hearing to challenge the violation. Gloucester County
Improvement Auth. v. New Jersey Dep’t of Envtl. Protection, 391 N.J.
Super. 244, 917 A.2d 833, 2007 N.J. Super. LEXIS 79 (App.Div. 2007).

Revocation of solid waste transporter’s license due to lack of permit
and failure to pay sales taxes modified. New Jersey Department of Envi-
ronmental Protection and Energy, Division of Solid Waste Management,
97 N.J.A.R.2d (EPE) 50.

Denial and revocation of licenses was justified for recycling facility
that handled solid waste without a permit. Department of Environmental
Protection and Energy v. Tempesta & Sons, Inc., 96 N.J.A.R.2d (EPE)
247.
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7:26-2.9 Environmental and Health Impact Statement
requirements

(a) The Environmental and Health Impact Statement,
(hereinafter EHIS), shall be prepared utilizing a systematic,
interdisciplinary approach in order to ensure the integrated
assessment of technical, economic, environmental and social
parameters potentially affected by the proposed facility.

(b) An EHIS prepared and submitted pursuant to this
section shall address each category described at (c)3 below.
The magnitude and detail of the environmental inventory, the
environmental assessment, the health impact assessment and
the overall EHIS shall reflect the type, size and location of the
proposed solid waste facility. Where the information address-
ing a requirement of the inventory is supplied in the engineer-
ing designs or reports, reference to such designs or reports
may be noted in the inventory, provided the appropriate sec-
tion and page number of the design or report is cross
referenced and indexed. If any category described at (c)3
below presents no impact relative to the proposed facility, a
notation of non-applicability shall be entered in the environ-
mental inventory for that category. The Department shall
allow variances to the requirements of this section for any
category, or to reduce the size of the general area to be de-
scribed in the inventory relative to site specific impacts, if the
applicant demonstrates during the pre-application conference
that specific categories are not applicable or the area is not
appropriately subject to the EHIS based on the type, size and
location of the proposed solid waste facility.
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7:26-5.5

ili. The activity or condition constituting the viola-
tion is capable of being corrected and compliance
achieved within the time prescribed by the Department.

-

2. A violation that does not meet the criteria set forth in
(H1 above is non-minor and the penalty shall be assessed at
the mid-point of the following ranges, unless adjusted
pursuant to (i) below.

SERIOUSNESS

Major Moderate Minor
Major $40,000- $30,000- $15,000-

$50,000 $40,000 $25,000

CONDUCT Moderate $30,000- $10,000- $3,000-

$40,000 $20,000 $6,000
Minor $15,000- $3,000- N/A*

$25,000 -$6,000

*N/A means not applicable.

(g) The seriousness of the violation shall be determined as
major, moderate or minor as follows:

1. Major seriousness shall apply to any violation
which:

i.  Has caused or has the potential to cause serious
harm to human health or the environment; or

ii. Seriously deviates from the requirements of the
Act, or any rule promulgated, any administrative order,
permit, license or other operating authority issued, any
district solid waste management plan approved pursuant
to the Act; serious deviation shall include, but not be
limited to, those violations which are in complete
contravention of the requirement, or if some of the re-
quirement is met, which severely impair or undermine
the operation or intent of the requirement;

2. Moderate seriousness shall apply to any violation
which:

i. Has caused or has the potential to cause
substantial harm to human health or the environment; or

ii. Substantially deviates from the requirements of
the Act, or any rule promulgated, any administrative
order, permit, license or other operating authority issued,
any district solid waste management plan approved
pursuant to the Act; substantial deviation shall include,
but not be limited to, violations which are in substantial
contravention of the requirements or which substantially
impair or undermine the operation or intent of the
requirement; and

3. Minor seriousness shall apply to any violation not
included in (g)1 or 2 above.

(h) The conduct of the violator shall be determined as
major, moderate or minor as follows:

1. Major conduct shall include any intentional,
deliberate, purposeful, knowing or willful act or omission
by the violator;

2. Moderate conduct shall include any unintentional
but foreseeable act or omission by the violator; and
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3. Minor conduct shall include any other conduct not
included in (h)1 or 2 above.

(i) The Department may adjust the amount determined
pursuant to (f), (g) and (h) above to assess a civil adminis-
trative penalty in an amount no greater than the maximum
amount nor less than the minimum amount in the range
described in (f) above, on the basis of the following factors:

1. The compliance history of the violator;

2. The nature, timing and effectiveness of any meas-
ures taken by the violator to mitigate the effects of the
violation for which the penalty is being assessed,;

i. Immediate implementation of measures to effec-
tively mitigate the effects of the violation will result in a
reduction to the bottom of the range.

3. The nature, timing and effectiveness of any meas-
ures taken by the violator to prevent future similar
violations;

i.  Implementation of measures that can reasonably
be expected to prevent a recurrence of the same type of
violation will result in a reduction equal to the bottom of
the range.

4. Any unusual or extraordinary costs or impacts di-
rectly or indirectly imposed on the public or the environ-
ment as a result of the violation; and/or

5. Other specific circumstances of the violator or the
violation.

Amended by R.1996 d.578, effective December 16, 1996.
See: 28 N.J.R. 2114(a), 28 N.J.R. 5248(a).

Rewrote (a); in (b), (e), and (g), deleted reference to Part A permit
application; in (f), deleted N.J.A.C. references; and rewrote (i)2 through
(4.

Amended by R.2006 d.343, effective September 18, 2006.
See: 37 N.J.R. 3130(a), 38 N.J.R. 3782(b).
Rewrote (f).

Case Notes

Department of Environmental Protection entitled to assess penalties;
while penalties should be collected by negotiation, the Department may
resort to the courts for assistance at any time; neither local governing
bodies nor boards of education have standing to bring action for
penalties for violations of the Solid Waste Management Act; local board
of health has standing to bring penalty action; Department has control
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ENVIRONMENTAL PROTECTION

over course of litigation over violation claims brought by it as cross-
claims. Bordentown Twp. Bd. of Health v. Interstate Waste Removal
Co., Inc., 191 N.J.Super. 128, 465 A.2d 587 (Law Div.1983).

Penalties for unpermitted recycling and solid waste disposal activities
affirmed. NJDEPE v. Cardell, Inc., 96 N.J.A.R.2d (EPE) 9.

7:26-5.6  Civil administrative penalty for submitting
inaccurate or false information

(a) The Department may assess a civil administrative
penalty pursuant to this section against each violator who
submits inaccurate information or who makes a false state-
ment, representation or certification in any application, record
or other document required to be submitted or maintained
pursuant to the Act or any rule promulgated, any admin-
istrative order, permit, license or other operating authority
issued, any district solid waste management plan approved
pursuant to the Act.

(b) Each day, from the day that the violator knew or had
reason to know that it submitted inaccurate or false infor-
mation to the Department until the day of receipt by the
Department of a written correction by the violator, shall be an
additional, separate and distinct violation.

(c) The Department shall assess a civil administrative
penalty for violations described in this section based on the
conduct of the violator at the mid-point of the following
ranges except as adjusted pursuant to (d) below:

1. For each intentional, deliberate, purposeful, knowing
or willful act or omission by the violator, the civil admin-
istrative penalty per act or omission shall be in an amount
of not more than $50,000 nor less than $40,000 per act or
omission; and

2. For all other conduct, the civil administrative pen-
alty, per act or omission, shall be in the amount of $1,000
per violation.

(d) The Department may adjust the amount determined
pursuant to (c) above to assess a civil administrative penalty
in an amount no greater than the maximum amount nor less
than the minimum amount in the range described in (c)
above, on the basis of the following factors:

1. The compliance history of the violator;

2. The nature, timing and effectiveness of any meas-
ures taken by the violator to mitigate the effects of the
violation for which the penalty is being assessed;

i. Immediate implementation of measures to effec-
tively mitigate the effects of the violation will result in a
reduction to the bottom of the range.

3. The nature, timing and effectiveness of any meas-
ures taken by the violator to prevent future similar viola-
tions;

i.  Implementation of measures that can reasonably
be expected to prevent a recurrence of the same type of
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violation will result in a reduction equal to the bottom of
the range.

4. Any unusual or extraordinary costs or impacts
directly or indirectly imposed on the public or the
environment as a result of the violation; and/or

5. Other specific circumstances of the violator or the
violation.

(e) A violation under this section is non-minor and, there-
fore, not subject to a grace period.

Amended by R.1996 d.578, effective December 16, 1996.
See: 28 N.J.R. 2114(a), 28 N.J.R. 5248(a).
In (a), deleted reference to Part A permit application and rewrote (d)2
through (d)4.
Amended by R.2006 d.343, effective September 18, 2006.
See: 37 N.J.R. 3130(a), 38 N.J.R. 3782(b).
Added (e).

Case Notes

Department of Environmental Protection entitled to assess penalties;
while penalties should be collected by negotiation, the Department may
resort to the courts for assistance at any time; neither local governing
bodies nor boards of education have standing to bring action for
penalties for violations of the Solid Waste Management Act; local board
of health has standing to bring penalty action; Department has control
over course of litigation over violation claims brought by it as cross-
claims. Bordentown Twp. Bd. of Health v. Interstate Waste Removal
Co., Inc., 191 N.J.Super. 128, 465 A.2d 587 (Law Div.1983).

Applicant’s failure to disclose prior criminal record in application for
approval as solid waste transporter justifies civil administrative penalty.
NIDEP v. Martinez, 96 N.J.A.R.2d (EPE) 121.

7:26-5.7 Civil Administrative penalty for failure to
allow lawful entry and inspection

(a) The Department may assess a civil administrative pen-
alty pursuant to this section against any violator who refuses,
inhibits or prohibits immediate lawful entry and inspection by
any authorized Department representative of any premises,
building or facility which the Department may enter and
inspect pursuant to the provisions of the Act.

(b) Each day that a violator refuses, inhibits or prohibits
immediate lawful entry and inspection by an authorized
Department representative of any premises, building or
facility which the Department may enter and inspect pursuant
to the provisions of the Act, shall be an additional, separate
and distinct violation.

(c) The Department shall assess a civil administrative
penalty for violations described in this section at the mid-
point of the following ranges except as adjusted pursuant to
(d) below as follows:

1. For refusing; inhibiting or prohibiting immediate
lawful entry and inspection of any premises, building or
facility for which an administrative order, permit, license
or other operating authority requirement exists under the
Act, the civil administrative penalty shall be in an amount
of not more than $30,000 nor less than $20,000 per
violation; and
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