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[OFFICIAL COPY REPRINT) 

ASSEMBLY CONCURRENT ~OLUTION No. 66 

STATE OF NEW 'JERSEY 
PRE-FILED FOR INTRODUCTION IN THE 1976 SESSION 

By A:ssemblyma.n BATE 

A CoNOUBB.ENT RESOLUTION proposing to amend Article VI, Sections 
I, ID, V, VI, and VII, and Article XI, and to repeal Article VI, 
Seotion W, of the Constitution of the State of New Jersey. 

1 BE IT RESOLVED by the General .Assembly of the State of New 
2 Jersey (the Senate concurring): 
1 1. The following proposed amendment to the Constitution of 
2 the State of New Jersey is hereby agreed to : 

P!IOPOSEDAMEND:IDNT 

3 a. Article VI, Section I, paragraph 1, be amended to read as 
4 follows: 
5 1. The judicial power shall be vested in a Supreme Court, a 
6 Superior Court, [County Courts] and inferior courts of limited 
7 jurisdiction. The inferior courts and their jurisdiction may from 
8 time to time be established, altered or a·bolished by law. 
9 b. Article VI, Section m, paragraphs 1, 2 and 3, be amended to 

10 read as follows: 
11 1. The Superior Court shall consist of such number of judges as 
12 may be authorized by law, [but not less than 24,] each of whom 
13 shall exercise the powers of the court subject to rules of the 
14 Supreme Court. "[There shall at all times be Superior Court judges 
15 resident of each co!lnty eqttal in number to at least that nu,nber of 
16 jlldges of the co!lnty court authorieed to be appointed for each 
17 co·unty court as of July 1, 1976 with the county of residence of a 
18 judge being determined as of the time of Ms appointment.]• •The 
18A Superior Court shall at all times have at least two judges resident 
18B in each of the counties of th,is State, who are resident therein at the 
18c time of appointment.• 
19 2. The Superior Court shall have original general jurisdiction 
20 throughout the State in all causelS•[, all the jurisdiction heretofore 
21 exercised by the County Courts atfd sucA other jurisdiction con-
22 sistent with this Constitution as may be conferred by lawr. 

Exi'LANATION-Matter enclooed In bold-faoed .Jin,elu,11 [thnif In the above 11111 
Is not enacted and la Intended to be omitted In the law, 
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23 c. Article VI, Section III, paragraph 3 be amended to read as 
24 follows: 
25 3. The Superior Court shall be divided into an Appellate Division, 
26 a Law Division, and a Chancery Division. Each division shall have 
27 such parts, consist of such number of judges, and hear such cause11, 
28 as may be provided by rules of the Supreme Court. •[There slu1ll 
29 be at all times at least one part of the Superior Court in each 
30 county with at least one judge who at the time of his assignment 
31 to sit therein is a resident of the county.]• • At least one judge of 
31A the S ·uperior Court shall at all times be assigned to sit in each of 
31B the counties of the State, who at the time of his appointment was 
31c a resident of the county.• 
32 d. Article VI, Section IV, be repealed. 
33 e. Article VI, Section V, paragraphs 1 and 2 Le amended to read 
34 as follows: 
35 1. Appeals may be taken to the Supreme Court : 
36 (a) In causes determined by the appellate division of the 
37 Superior Court involving a question arising under the Constitution 
38 of the United States or this State; 
39 (b) In causes where there is a dissent in the Appellate Division 
40 of the Superior Court; 
41 (c) Incapitalcauses; 
42 (d) On certification by the Supreme Court to the Superior Court 
43 and, where provided by rules of the Supreme Court, to the [County 
44 Courts and the] inferior courts; and 
45 (e) In such causes as may be provided by law. 
46 2. Appeals may be ta,ken to the appellate division of the 
47 Superior Court from the law and chancery divisions of the 
48 Superior Oourt[, too County Courts] and in such other causes as 
49-50 may be provided by law. 
51 e. Article VI, Section VI, paragraphs 1, 2, 4, 5 and 7 be 
52 amended to read as follows: 
53 1. The Governor shall nominate ap.d appoint, with the advice 
54 and ·consent of the Senate, the Cl\ief Justice and associate justices 
55 of the supreme court, the judges of the superior court, [the 
56 judges of the county courts] and the judges of the inferior courts 
57 with jurisdiction extending to more than one municipality. No 
58 nomination to such an office shall be sent to t.he Senate for confirma-
59 tion until after 7 days' public notice by the Governor. 
60 2. The justices of the supreme court[,] and the judges of the 
61 superior· court [and the judges of the county courts] shall each 
62 prior to his appointment have been admitted to the practice of law 

, 63 in this State for at least 10 years. 

/ 
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64 4. The justices of the supreme courtf 
65 superior court [and the judges of the 
66 subject to impeachment, and any judicial 
67 exercise bis office until acquitted. The ju 
68 [and the judges of the county courts] 
69 removal from office by the Supreme Co1 
70 such manner as shall be provided by law 
71 5. Whenever the Supreme Court she 
72 that it appears that any justice of the I 
73 of the superior court [or judge of tl! 
74 capacitated as substantially to prevent 
75 judicial duties, the Governor shall ap 
76 persons to inquire into the circumstanCE 
77 dation, the Governor may retire the jus 
78 pension as may be provided by law. 
79 7. The justices of the supreme cour· 
80 superior court [and the judges of the 
81 no other office or position, of profit, um 
82 States. AJ:iy such justice or judge who 1 

83 an elective public office shall theroby fo 
84 f. Article XI be amended by adding tl 

SECTION VJ 
85 °[Wben the amendment to the Judi, 
86 tion]" "When this amendment to the 
81iA the abolition of the County Courts tal 
Bi "[(a) The jurisdiC'.tion of the Count 
88 ters pending therein, shall be transfe< 
89 (b) The judges of the county court 
90 superior court. All such judges who 
91 County Court shall have tenure on th( 
92 necessity of further appointment. J 

93 hold office as judges of the superior 1 

94 his term as judge of the county oou 
95 as of the effective date of tihs amer 
96 appointment to too Superior Court sl 
!WA • (a) All the jurisdiction, fimction 
!l(iB County Coit.rt of each county. the judi 
!lfio thereof, and the causes pending the 
!lfi1> transferred to the Superior Court. 
9fi!i law, the judicial officers. surrogates ai 
!l6F and the employees of said officers, , 
!)60 shall continue in the exercise of thei 
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ition III, paragraph 3 be amended to read as 

lourt shall be divided into an Appellate Division, 
. a Chancery Division. Each division shall have 
1f such number of judges, and hear such cause13, 
by rules of the Supreme Court. "[There slu1ll 
teast one part of the Superior Court in each 
t one judge who at the time of his assignment 
:sident of the county.]• • At least one judge of 
shall at all times be assigned to sit in each of 

State, who at the time of his appointment was 
unty.• 
ition IV, be repealed. 
:tion V, paragraphs 1 and 2 Le amended to re11d 

,e taken to the Supreme Court: 
.etermined by the appellate division of the 
)lving a question arising under the Constitution 
l or this State; 
.ere there is a dissent in the Appellate Division 
irt; 

1ses; 
.on by the Supreme Court to the Superior Court 
l by rules of the Supreme Court, to the [ County 
erior courts ; and 
is as may be provided by law. 

be ta,ken to the appellate division of the 
·om the law and chancery divisions of the 
:ie County Courts] and in such other causes as 
>ylaw. 
,ection VI, paragraphs 1, 2, 4, 5 and 7 be 
1 follows: 

shall nominate a,nd appoint, with the advice 
Senate, the C:qief Justice and associate justices 
mrt, the judges of the superior court, [the 
y courts] and the judges of the inferior courts 
,xtending to more than one municipality. No 
an office shall be sent to the Senate for confirma-
,ys' public notice by the Governor. 
,f the supreme court[,] and the judges of the 
d the judges of the county courts] shall each 
;ment have been admitted to the practice of law 
least 10 years. 
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64 4. The justices of the supreme court[,] and the judges of tho 
65 superior court [ and the judges of the county courts] shall be 
66 subject to impeaclunent, and any judicial officer impcnched shall not 
67 exercise his office until acquitted. The judges of the superior court 
fi8 [and the judges of the county courts] shall also be subject to 
69 removal from office by the Supreme Court for such causes and in 
70 such manner as shall be provided by law. 
71 5. Whenever the Supreme Court shall certify to the Governor 
72 that it appears that any justice of the supreme court[,] or judge 
73 of the superior oourt [or judge of the county court] is so in-
74 capacitated as substantially to prevent him from performing his 
75 judicial duties, the Governor shall appoint a commission of three 
76 persons to inquire into the circumstances; and, on their recommen-
77 dation, the Governor may retire the justice or judge from office, on 
78 pension as may be provided by law. 
79 7. The justices of the supreme court[,] and the judges of the 
80 superior court [and the judges of the county courts] shall hold 
81 no other office or position, of profit, under this State or tl1e United 
82 States. Any such justice or judge who shall become a candidate for 
83 an elective public office shall thereby forfeit his judicial office. 
84 f. Article XI be amended by adding thereto Section VI as follows: 

SECTION VI 
85 "[When the amendment to the Judicial Article of this Constitu-
86 tion]" "When this amendment to the Constitution• providing for 
86A the 11bolition of the County Courts takes efl',ect: 
8i "[(a) Tlie .iurisdic,tion of the County Courts. 11.~ well as all mat-
88 ters pending thc,·ein, shall be transforred to the Ruperior Gou rt; 
89 (b) The judges of the county courts shall become judges of the 
90 superior court. All such judges who had acquired tenure on the 
91 County Court shall have tenure on the Superior Court without the 
92 necessity of further appointment. All other such judges shall 
93 hold office as judges of the superior court, each f~r the period of 
94 bis term as judge of the county oourt which remains unexpired 
95 as of the effective date of tihs amendment and upon subsequent 
96 appointment to too Superior Court shall acquire tenure.]• 
9fiA •(a) All the jurisdiction, fimctions, powers and duties of the 
!l6B County Court of each county, the judicial officers, clerks, e1nployees 
!'J(io /hereof, and thl' causes pending therein, and lhP-ir fil es, shall bl' 
%n trnnsferrerl to the Superior Court. Until otherwise provided by 
9(i11 fow, the judicial officers. surrogates and clerks of the County Co'!trts 
9(fr and the employees of said officers, clerks, surrogates and r:ourts, 
960 shall contin11e in the exercise of their duties as if this amendment 
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96H had not been adopted. For the purposes of this p111"a.1Jraph, a cause 
%1 shall be dee·11wil lo IJ1• pcndin,IJ not-withstanding th11t an adjudication 
!Jti.1 h11,q lrnt"n Mifer1•d tl11.,-1•i-u, 111"1i ·1,-i1lt>d the time limifr,J for app1:al ha.~ 
!Hil\ not r,rpit'l'II ot' th,• 11dj11,li('(l/ion 1·1•.~<'nw.~ flfl.1/ 7111 rl,11 /111· ri_qhl lo 

!J(i1. rrppl,11 fut· J'urlher relief. 
96M (b) All the functions, powet's and duties conferred by th,e statute, 
96N rules or otherwise, upun the judges of the Co1inty Courts, shall be 
960 trans/ erred to and nwy be exercised by judges of the Superior 
96P Court until othet'wise provided by law or rules of the Supreme 
96Q Court.• 
97 (c) Until otherwise provided by la.w, all county clerks shall 
98 become clerks of the Law Division of the Superior Court and all 
99 surrogaf;ee s·hall become clerks of the Chancery Division (Probate 
100 Part) of the Superior Court for their respective counties and shall 
101 perform such rluties and maintain such files and records on behalf 
102 of the CJ01·k of the Superior Court as may be rnquired by law and 
103 n1le of conrl; 11nd all feoH pnyable to the oounty clerks and 
104 surrogal.et1 prior to the effective date of this nmendment shall oon-
105 tinue to be so payable and be received for the use of their respective 
106 counties until otherwise provided by law. 
107 ~( d) The jitd_qes of the County Courts in office on the effective 
108 date of this amendment shall be judges of the Superior Court. All 
109 such judges who had aoquired tenure on a County Court shall hold 
110 office as a jud,qe of the Superior Court during good behavior, with 
111 all rights, and subject to all the provisions of the Constitution 
112 affecting a jud_qe of the Superior Court, as though they were 
113 initially appointed to the SuperiOI' Court. All other judges of the 
114 County Courts shall hold office as judges of the Superior Court , 
115 each for the period of his term which remains unexpired on the 
116 effective date of this amendment; and if reappointed, he shall hold 
117 uJjice d·uring good behavior, with all the rights and subject lo all 
118 the pruvis-ions uf the Constit-ution affectin,g a j,udge of the 8uperio1· 
119 Court as though he wc,·e initially appointed to the Superior Cou1·t. • 
1 2. When this proposed amendment to the Constitution is finally 
2 agreed to, pursuant to Article IX, paragraph 1 of the Constitution, 
3 it shall be submitted to the people at the next general election 
4 occurring more than 3 months after such final agreement and be 
5 published at least once in at least one newspaper of each county 
6 designated by the President of the Senate and the Speaker of the 
7 General Assembly and the Secretary of State, not less than 3 
8 months prior to said general eleotion. 

/ 

5 

1 3. This proposed amendment to the C 
2 mitted to the people at said election in ti 
3 form: 
4 There shall be printed on each official 
5 general election, the following: 
6 a. In every municipality in which votiJ: 
6A the following legend shall immediately I 
7 

8 
If you favor the proposition printed l 

plus ( +) or check ( y) in the squ_are opJ 
9 you are opposed thereto make a cross ( X 

10 in the square opposite the word "No." 
11 b. In every municipality the following 

INCORPORATION 0/ 

Yes. INTO THE 

Shall the amenc 
Article XI of thE 
porate the exist~ 
the Superior Cou 

No. diction and penc 
perior Court, and 
the superior cou1 
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d. For the purposes of this paro.9raph, a. ca·use 
!' pt·ndin,IJ notwithstanding tlwrt an adjudication 
•ffi-11, p1'0·11i,lt-rl the time lim·ifr,J /M a,pp1:al ha.~ 
111/j11di('(l/im1 n•s1·r111·.~ an,11 1rnl'l .11 //,,• ri,11111 lo 

lief. 
~t1,s, powet·8 and duties con/ erred by the statute, 
upun the judges of the County Cou,-ts, shall be 
nwy be exercised by judges of the Supe,-io,-
isl! p,-ovided by law o,- rules of the Supreme 

rise provided by law, all county clerks shall 
e Law Division of the Superior Court and all 
:ome clerks of the Chancery Division (Probate 
>r Court for their respective counties and shall 
1 and maintain such files and records on behalf 
~uperior Court as may be required by law and 
, all feeH pnyablo to the county clerks and 
the effective date of this nmcmdment shall con-
le and be received for the use of their respective 
wise provided by law. 
of the County Cou,-ts in office on the effective 
ient shall be judges of the Supe,-ior Court . All 
d aoquirecl tenure on a County Court sha.ll hold 
the Superior Court durin.g good behavior, with 
ject to all the provisions of the Constitution 
of the Supe,-ior Court, as though-they were 
to the Superio,· Court. All other judges of the 
iz hold office as judges of the Superior Court, 
i of his term which remains unexpired on the 
s amendment; and if reappointed, he shall hold 
~chavior, with all the rights and subject lo all 

e Cons tit·ution affecting a judge of the l:iuperior 
wcrn initially appointed to the Superior Cou1·t. • 
,posed amendment to the Constitution is finally 
. to Article IX, paragraph 1 of the Constitution, 
ed to the people at the next general election 
m 3 months after such final agreement and be 
once in at least one newspaper of each county 
?resident of the Senate and the Speaker of the 
and the Secretary of State, not less than 3 

.d general election. 
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1 3. This proposed amendment to the Constitution shall be sub-
2 mitted to the people at said election in the following manner and 
3 form: 
4 There shall be printed on each official ballot to be used at such 
5 general election, the following : 
6 a. In every municipality in which voting machines are not used, 
6A the following legend shall immediately precede the question: 
7 If you favor the proposition printed below make a cross ( X), 
8 plus ( +) or check ( y) in the squ,are opposite the word "Yes." If 
9 you are opposed thereto make a cross ( X ) , plus ( +) or check ( y ) 

10 in the square opposite the word "No." 
11 b. In every municipality the following question: 

INCORPORATION OF THE COUNTY COURTS 
Yes. INTO THE SUPERIOR CouRT 

Shall the amendment to Article VI and 
Article XI of the Constitution to inoor-
porate the existing County Courts into 
the Superior Court, transfer their juris-

No. diction and pending causes to the Su-
perior Court, and appoint their judges to 
the superior court, be approved t 
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ASSEMBLYMAN WILLIAM O. PERKINS, JR.(Chainnan): We will call the session 
to order. We have complied with the Sunshine Law requirements as to the notice 
of this meeting which was sent out on March 25. I will make an opening statement. 
We have one of the sponsors of the bills that are being considered at this hearing, 
and that is William Bate. He has the Assembly Concurrent Resolution Number 66. 

This public hearing on Assembly Concurrent Resolution Number 66 is being 
held by the Assembly Judiciary, Law, Public Safety and Defense Committee in order 
to obtain the views of interested parties on both the substantive and technical 
issues relating to the incorporation of County Courts into the Superior Court system. 
There is some question that is being asked by the Surrogates and the Assignment 
Clerks with respect to the courts. Hopefully, we can receive their comments, and 
if there is any need to supplement the legislation with additional 18gislation, 
we will then be able to do that. 

As most of you are aware, on March 25th of this year, this Committee held 
a similar public hearing on ACR-66, and on ACR-41. As a result of the testimony 
received at that hearing, and by agreement of the prime sponsors of both bills, 
Assemblyman William Bate and Assemblyman John Spizziri, amendments were made to 
ACR-66. 

The purpose of this hearing, therefore, is to elicit comments on ACR-66 
as amended in order to insure that ACR-66 is in the best possible fonn for placement 
on the ballot. Before calling the first witness, I would like at this time to 
introduce the members of the Committee present. We have on my right, a _gentleman 
you probably have heard about before, since in many instances I have to collaborate 
with him or debate with him on legislation of import, Mr. Francis Mc Dermott. Might 
I state that although Mr. Mc Dermott is a Republican, and we don't have any in 
Hudson County, we welcome him here. On my left is Mr. William Bate, who is the 
sponsor of ACR-66. He also sits as a member of the Judiciary Committee, along 
with Mr. Mc Dermott. I enjoy his comments and his input on many of the bills 
that come before the Committee. 

our first witness to speak today will be Justice Alfred Clapp, Judge of 
the Superior Court. By the way, before you begin your comments, we have copies of 
the transcript of the last public hearing for those who are interested. 

ALFRED CLAPP: Mr. Chairman, and members of this distinguished Committee, 
thank you for affording me an opportunity to express my deep interest in ACR-66. 
I very strongly believe that it should be adopted by the Committee, by the Legislature 
and by the electorate. I was one of a group of delegates at the 1947 Convention who 
fought for the integration of the county courts into our unified court system. We 
succeeded in securing our much heralded unified court system by bringing in the 
Law Division, the Chancery Division, the Appellate Division of t he Superior Court, 
but were defeated by political considerations-which, let me emphasize, are no longer 
present-from bringing the county courts into the system. With our integrated Law 
Division calendar today, integrating the work of the Law Division of the Superior 
Court and the County Court, it would be difficult for any lawyer to understand 
what rational basis there was in 1947, a reason,for excluding the county courts 
from the unified court system. 

Our Chief Justices, Chief Justice Vanderbilt, Chief Justice Weintraub, 
Chief Justice Hughes worked very hard to enlist the aid of the legislature in 
repairing the damage done at the '47 Convention. They, as t he administrative 
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directors, admini s t r at i ve he ads of all the courts in t he State, a re aware every day 
of the week in their work of this hole in our uni fi ed sys tem. 

From the dollar s and cents s t andpoint, the public wil l be wel l served by 
ACR-66. The addi t ion t o the State' s budget as a r e sult of ACR-66 is not a large 
sum, but the point i s that it is ve ry s ubs tantially less t han what the people in 
the counties wiil say through the ACR- 66 changes . Through ACR-66 there will be 
secured not only the economies I speak of but a l so the efficiencies o f centrali z i ng 
the administration in Trenton, r ather t han having i t decentralized i n twenty-one 
counties. 

There are many incidental advantages. We nave good county court j udges 
who should be sitting in the Chancery Division who are in the Appellat e Division. 
There is a serious l oss of flexi bility in our present system, for while t he 
Chief Justice has the power to assign judges - county judge s in other countie s -
nevert heless, there is the p r oblem of reimbursement. We fought i n '47 fo r a 
unified court system, so as to avoid piecemeal litigation of a case, but today 
there are sti ll decisions where a county court denies relief because of a lack of 
jurisdiction in sending the parties into the Superior Court. 

I subscribe to the amendments made to ACR-66 appearing in the official 
copy reprint providing for the transfer to the Superior Court of the Surrogates 
and the Clerks and employees of not only the Surrogates, but also the Clerks of the 
county, but the employees of the county courts. That is another body of employees 
that has to be taken care of under the County Courts. These important officials 
should be given full assurance as to their status on the elimination of the county 
courts. The language you will find in this amended ACR-66 is substantially t hat 
which was written into the State Consti tution, in orde r to give assurance to the 
offices and employees of abolished courts at that time. 

I respect the omission mentioned a little earlier today, frcm the 
Resolution of a clause that I had suggested to the Committee, as to constituting, A, 
the CountyClerks to Deputy Clerks of t he Superior Court, Law Division, and, B, the 
Surrogates as the Clerks of t he Probate Part of the Chancery Division. This is 
the plan that we worked out with the distinguished Surrogate Gil Job and other members 
of the Surrogates and County Clerks Association some years ago, as Surrogate Job 
mentioned in his s tatement before this Committee at its last hearing. 

I thi nk it is better not to freeze these provisions into our Constitution 
and to leave i t to the legislature and to rule of court to work it out. Under such 
a system, the system will have more give in the joints over the years. We must 
have respect f or the feelings of the counties reflected in the provisions of ACR-66 
requi ring at least two county judges resident in each county, and requiring the 
a ssignment of at least one judge to sit in each county. There should be no risk that 
all judge s are drawn from a single county, or several countie~which at the time 
have the greatest political power. And respect must also be given to the feelings 
of the local Bar and local citizenry who ask that at least one judge appointed from 
the county should sit in the county, enabling his to attend to local business. 

ACR-66 is an excellent resolution. I know you distinguished gentlemen 
will see it through thesho~ of indifference, which might otherwise beset it . 
Thank you very much for the opport unity to speak. 

ASSEMBLYMAN PERKINS: Thank you very much. Are there any questions from 
the members of the Committee? 

The next speaker is the Assignment Clerk for Hudson County. 
MR. CONTE: I will defer to Judge Simpson. I will speak after I have 

heard all the testimony. 
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ASSEMBLYMAN PERKINS: All right. 
at Seton Hall University. He is also the Att 
Association of New Jersey, and more specifica 
Surrogate's Division. 

F . RA NC I S M C Q U A D E: First, I 
Eugene Mc Caffrey who is the Surrogate of Glc 
of the Ne~ Jersey Officers Association~ Alsc 
Surrogate, Anne Rieker, who is the Sussex Cc 
Clerk of Union County, Walter Halpin, and the 
Mr. Charles Gallagher, representing Mr. De Fi 

Before presenting our testimony, I 
of a Resolution - and it is the original - fa 
it into the record . This is from the County 
and it is addressed to the State of New Jerse 
Safety and Defense Committee, Assemblymen Per 
Spizziri, regarding ACR-66 amended . 

"Gentlemen, t he county clerk and su 
association by res olution unanimously passed 
on Wednesday, May 11, 1977, respectfully ask 
from line 97 to 106 on page four of ACR- 66 am 
(C) Until otherwise provided by public law, e 
clerks shall become clerks of the Law Divisi 
surrogates shall become clerks of the Chancer 
Court for their respective counties, and shal 
such files and records on behalf of the clerk 
required by law and rule of court , and all f e 
surrogates prior to the effective date of thi 
payable and to be received for the use of the 
provided by law." That is the end of the sug 

Now, actually, this change has been 
ambiguity with the words "until otherwise pro 
by rule of court or statutory enactment of th 
surrogates in this Association suggest the pr 
by an act of the Legislature. This is respec 
President,and attested by Joseph J. Hoffman, 
Section, and by Leonard Fiedler, who is Chair 
by Anne Rieker who was the Surrogate Section 

The Constitution of the State of Ne 
county there shall be a county clerk, a surro 
says that much , but it does not define their 
court of New Jersey that the duties of these 
were when the Constitution of the State of Ne 
amended on several occasions - most notably, 
of 1947 . 

The Supreme Court has rejected that 
and the privileges and the services and the r 
surrogate should be defined by the Legislatur 
that the Legislature could take all the dutie 
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ASSEMBLYMAN PERKINS: All right. Mr. Francis Mc Quade, Prof essor of Law 
at Seton Hall University. He is also the Attorney representi ng the county Officers 
Association of New Jersey, and more specifically the County Cler k's Division and the 
Surrogate's Division. 

F R A N C I S M C Q U A D E: First, I would like to introduce to the Cammi ttee 
Eugene Mc Caffrey who is the Surrogate of Gloucester County and also the President 
of the Ne~ Jersey Officers Association. Al so, Gil Job, who is the Bergen County 
Surrogate, Anne Rieker, who is the Sussex County Surrogate, and then t he County 
Clerk of Union County, Walter Halpin, and the Deputy Surrogate for Hudson county, 
Mr. Charles Gallagher, representing Mr. De Fino. 

Before presenting our tes timony, I would l ike to hand up to you a copy 
of a Resolution - and it is the original - for your i nspection. May I please read 
it into the record. This is f r om the County Officers Association of New Jersey, 
and it is addressed to the State of New Jersey, Assembl y Judiciary, Law, Public 
Safety and Defense Committee, As semblymen Perkins, Bate, Karcher, Mc Dermott, and 
Spizziri, regarding ACR-66 amended. 

"Gentlemen, t he county clerk and surrogate' s s ecti on of the within named 
association by resol ution unanimously pa ssed at our regular b i-monthly meeting held 
on Wednesday, May 11, 1977 , respec tfull y ask that the f ollowi ng paragraph commencing 
from line 97 to 106 on pa ge four of ACR-66 amended be changed t o read as follows: 
(C) Until otherwi se provided by public law, enacted by t he Legi slature, all county 
clerks shall become clerks of the Law Division of the Superior Court and all 
surrogates shall become clerks of the Chancery Division, Probate part of the Superior 
Court for their respective counties, and shall perform such duties and maintain 
such files and records on behalf of the clerk of the Superior Court as may be 
required by law and rule of court, and all fees payable to the county clerks and 
surrogates prior to the effective date of this amendment shall continue to be so 
payable and to b~ received for the use of their respective counties until otherwise 
provided by law." That is the end of the suggested amendment. 

Now, actually, this change has been suggested because of the possible 
ambiguity with the words "until otherwise provided by law." By law can mean either 
by rule of court or statutory enactment of the Legislature. The county clerks and 
surrogates in this Association suggest the precise language, "public law" meaning 
by an act of the Legislature. This is respectfully submitted by Eugene J. Mc Caffery, 
President,and attested by Joseph J. Hoffman, who is Chairman of the County Clerks 
Section, and by Leonard Fiedler, who is Chairman of the Surrogate Section and also 
by Anne Rieke r who was the Surrogate Section Secretary. 

The Constitution of the State of New Jersey simply states that in each 
county there shall be a county clerk, a surrogate, and a sheriff. It at least 
says that much, but it does not define their duties. Argument has been made in the 
court of New Jersey that the duties of these three offices are at least what they 
were when the Constitution of the State of New Jersey was originally adopted and 
amended on several occasions - most notably, the largest amendment at the convention 
of 1947. 

The Supreme Court has rejected that view and says that the duties 
and the privileges and the services and the role of the county clerk and the 
surrogate should be defined by the Legislature. It is conceivable, for example, 
that the Legislature could t ake all the duties away from the County Clerk, but 
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he would still be a Constitutional officer until the Constitution was amended. 
As this act now stands with the words "by law," particularly in light of the 
famous decision written by Chief Justice Arthur T. Vanderbilt, Winberry against 
Salisbury, the , "by law" may mean by rule of court·, since the Constitution 
says that the administration of the courts is certainly in the Supreme Court, to 
make those rules. 

The surrogates and cle rks are afraid that unless the Legislature very 
clearly indicates that any change in their duties will be done exclusively by 
the Legislature, that by a rule of the Supreme Court, they may find themselves 
out of the various offices and services and duties that they perfom at the 
present time. That is not a paranoia of imagination. It is possible. There 
have been examples where the Supreme Court has exercised its administrative 
power over the courts to control, for example, the sheriff's officers in court 
assigned as court attendants, the county clerks officers in the courts as 
court clerks, and, of course, the unique situation of the surrogate who is an 
elected officer of the court at the same time the rest of the Judiciary is 
appointed, as we know,Constitutionally by the Governor and confirmed by the 
Senate. 

It has been suggested that by deletion of the words "by law" the same 
thing would be accomp lished. I don't know that that is true. Unfortunately, from 
the text point of view, the one who would make the determination that this was so 
would be the Supreme Court. The Supreme Court would make a ru l ing, and t h en if 
one wishes to bring an actio n against them, the one to determine whether their 
rule was correct or not was the very court that made the rule .· - and we all know 
what that means. Consequently the clerks and the surrogates strongly urge the 
Legislature to make it very clear,and certainly to make this as part of the 
Legislative history of this act,that any change in the surrogate's and the county 
clerk's duties in the courts under this act, any change in those, would be 
somethi ng that would be subject to the Legislature's power to make law and not 
to the Supreme C~urt's power to make law, by way of their rule making powers . 
That is the significance of this approach. 

The c l erks and the surrogates, obviously, have no objection to unification 
of the courts. As a matt er of fact, we have de facto a unified court system in 
this state. In Essex County - speaking from experience - we have judges who have 
been appointed to the District Court and have never sat a day in the District 
Court. They have been assigned to Superior Court or a County Court to hear 
criminal matters. I am thinking particularly of a man who isn't on the bench right 
now, and that is Mr. Richard Mc Glynn. He never heard one case in District Court. 
Unfortunately, he got paid the salary of a District Court judge, which is $3,000 
less at the present time than any other judge in the State or in the County of 
Essex. So that there is a unified system in fact. What this bill calls for is 
a Constitutiona l change, as I understand the bill. 

There is a fear among the clerks and the surrogates - and I might add the 
sheriffs, since I happen to be the attorney for the New Jersey Sheriffs Association 
that this will p~ppen if this Constitutional Amendment takes place. And I might add 
parenthetically, and politically, if the State is able to have an income tax which 
is able to cover other State offices than simply Education--- We know that the 
lack of money is one of the things that prevents many things from being done at 
the present time. The Court will try to make all court attendants presentl y 
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under the sheriff part of the Administrative 
clerks who are presently under and employees 
Administrative Office of the Courts, and all 
who are presently employees of an elected loc 
Administrative Office of the Courts. 

ASSEMBLYMAN PERKINS: How do you SE 

MR. MC QUADE: How do I see i t? 
ASSEMBLYMAN PERKINS: As sep arate f 

MR. MC QUADE : Well, as it stands l 

these per sons are in the court - for example , 
that if the sheriff appoints a c ourt att e nda~ 
for one year. The s h e riff doesn ' t ob ject to 
court is exercising i t s powe r a nd perhaps ris 
right, and I am certain l y not going to argue 
right now, the most tha t the Supreme Cour t c c 
Office of the Courts a t t he present time, i s, 
cler~, when t h e e mploye e s o f the county s u rrc 
sheriff are in t h e court , t hey are still empJ 

officials , b u t while t h ey a re i n t he court , t 
of t h e court, to the direc t i o n and jud icial 

ASSEMBLYMAN PERKINS: I can unde rst 
time of dedication , that one ye ar requir ement 

MR. MC QUADE: That has not been qt 

gone along with i t , but the point I am t ryin~ 
that the function of thi s bill is that these 
necessarily under the new b i l l court clerks, 
n O w will remain deputies to the Superic 

again, as I understan d t heir p osition in thif 
the county court. The county c lerk without qt 

you are going to do away with the county cou1 
statewide Superior Court , c o rrect? 

ASSEMBLYMAN PERKINS: Right. 
MR. MC QUADE: The very fact that 

order to preserve their r ole in this Superioi 
they are depu ties, and their employees are tl 
under the supervis ion of the court, and they 
I think should be~ namely, that they can't I 

c ounty clerk empl oye e s. 
ASSEMBLYMAN PERKINS: Why wouldn It 
MR. MC QUADE: Why wouldn't they w, 

is not the whole of t he State o f New Jersey. 
gove rnment empl oyees do not wish to particip, 
protected from that, and they r ealize it par1 
must be an ob j ectivity and an impartiality, 
the people in t he courts t o be---

ASSEMBLYMAN PERKINS: I f I get a C< 

statement---
MR. MC QUADE : . Who is Harry Le r ner' 

he have the Lerner 's Mens Shops? I don't kn< 

ASSEMBLYMAN MC DERMOTI' : I think hi 
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under the sheriff part of the Administrative Office of the Courts, all court 
clerks who are presently under and employees of the county clerk, under the 
Administrati ve Office of the Courts, and all the people in the surrogates office 
who are present l y employees of an elected local official, employees in the 
Administrati ve Office of the Courts. 

ASSEMBLYMAN PERKINS: How do you see that? 
MR . MC QUADE: How do I see it? 
ASSEMBLYMAN PERKINS: As separate functioning offices. 
MR. MC QUADE: Well, as it stands right now, there is no doubt that when 

these persons are in the court - for example, there is a rule of the Supreme Court 
that if t he sheriff appoints a court attendant to a court, he has to stay there 
for one year. The sheriff doesn't object to that, but as an example of how the 
court is exercising its power and perhaps rightly so - I am not questioning the 
right , and I am certainly not going to argue the merits of it --- As it stands 
right now, the most that the Supreme Court can do through the Administrative 
Office of the Courts at the present time, is, when the employees of the county 
c leri, when the employees of the county surrogate, when the employees of the county 
sheriff are in the court, they are still employees of these three locally elected 
officials, but while they are in the court, they are subject, as ministerial officers 
of the court, to the direction and judicial supervision of the court. 

ASSEMBLYMAN PERKINS: I can understand that. But I am talking about the 
t ime of dedication, that one year requirement. Is that a---

MR. MC QUADE: That has not been questioned by the sheriffs. They have 
gone a long wit h it, but the point I am trying to drive at is this: It is conceivable 
t hat the f unc t ion of this bill is that these local county clerks - who are not 
necessar ily under the new bill court clerks, unless it remains as you have it 
n O w _ will remain deputies to the Superior Court Clerk. As it stands now, and 

again, a s I understand their position in this colloquy, it could be developed in 
the county court. The county clerk without question is the clerk of that court. Now 
you are goi ng to do away with the county court, and you are going to have the 
statewide Superior Court, correct? 

ASSEMBLYMAN PERKINS : Right. 
MR. MC QUADE: The very fact that you have to have this language in this bill in 

order to p rese rve their role in this Superior Court . --- At the present time 
t hey are deputies , and their employees are their employees, even though they are 
under the supervision of the court, and they are subject to all the things that 
I thi nk should be: namely, that they can ' t participate in politics like other 
county clerk employees. 

ASSEMBLYMAN PERKINS: Why wouldn't they want to do that? 
MR . MC QUADE: Why wouldn't they want to do that? Well, Hudson County 

i s not t he whole of the State of New Jersey. There are many counties where many 
gove rnment employees do not wish to participate, and they are very happy to be 
protected f r om that, and they realize it particularly in the courts where there 
must be an objectivity and an impartiality, and a neutrality. It is not good for 
the people in the courts to be---

ASSEMBLYMAN PERKINS: If I get a confirmation from Harry Lerner on that 
statement- - -

MR. MC QUADE: Who is Harry Lerner? I don't krow who Harry Lerner is . Does 
he have the Ler ner's Mens Shops? I don't know him. Who is he? 

ASSEMBLYMAN MC DERMOTT: I think he is the Director of the ABC. 
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MR. MC QUADE: That is Judge Lerne r , yes . What I am trying to drive 
a t is, the county clerks want to preser ve their role as the elected local clerks 
and surrogates. The sheriffs are not here, but the same thing will happen to them. 
And at the same time, they don't want to be pushed out of the courts completely. 
Now, it is conceivable t hat what could happ e n is, after this bill passe s 
by rule of law, the Supreme Court c oul d say, the county clerk will no 
longer be the deputy t o t he Superior Court , and any of the court clerk employees, 
any of the court employees,wil l now be state employees under the Superior Court 
Clerk himself and ultimately under the Administrative Office of the Courts and 
the Supreme Court in that parti cul ar county, and t he same point could be strongly 
made about the role of the surrogate who is a quasi-judicial officer, and 
an administrative officer . 

ASSEMBLYMAN PERKINS : Is that how you interpret the phrase, "otherwise 
provided by law. " 

MR. MC QUADE: Yes, µnless it is very clear that once you say this, 
that the Supreme Court cannot make "a grab of" local county employees who . are 
working in the courts, whether it is a surrogate's or clerk's or sheriff's 
officer.Yes, I think it is conceiveable - as an attorney - that an argument 
could be made that they have that power under the Constitution as defined and 
interpreted or expounded by the case ·of Winberry against Salisbury. 

ASSEMBLYMAN PERKINS: Can I interrupt you for a moment and have Assemblyman 
Bate speak to that very question, since he is the author of the bill. 

On line 102, page four of the bill--Let 's start at the beginning, line 97, 
where it says, "Until otherwise provided by law, all county clerks shall become 
clerks of the Law Division of the Superior Court and all surrogates shall become the 
clerks of the Chancery Division (Probate Part) of the Superior Court for their 
respective counties and shall perform such duties and maintain such files and 
records on behalf of the Clerk o f t he Superior Court as may be required by law and 
rule of court;" There is a dist inction there. However, that distinction as to 
changes in the law and/or rules of the court is not contained in a prior paragraph, 
which sort of addresses itself to the questions that you raised before. 

William Bate is the a uthor of these amendments to our Constitution, 
and maybe you can speak to that, Bill. 

ASSEMBLYMAN BATE: Well, there are three occasions where there is reference 
to "provd.ded by law." In line 97 it says, "until otherwise provided by law." On 
l ine 102 it mentions or makes reference to "as may be required by law and rule of 
court." And finally on line 106, "until otherwise provided by law" which is the 
precise language used in line 97. 

I quite agree with the Chairman, that the broader reference, line 102, 
"as may be required by law and rule of court" certainly differentiates and 
expands what is meant there. I think that the middle reference, the broader reference, 
clearly establishes the legislative intent that "until otherwise provided by law" 
means or what you would like it to mean, and I don't have your amendment before 
me, but I believe that your amendment stated, "until otherwise provided by public 
law a s enacted by the legislature. " 

MR . MC QUADE: Yes . 

ASSEMBLYMAN BATE: I think that is basically what we have in mind, a nd 
I t hink that is fortified by the fact that ·in line 102 we make a broader reference, 
"as may be required by law and rule of court. " 
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MR. MC QUADE: May I respond to tha 
ASSEMBLYMAN PERKINS: Yes, sir. 
MR. MC QUADE: I understand you to 
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ASSEMBLYMAN PERKINS: Thank you. 
ASSEMBLYMAN BATE: Does that mean 
MR. MC QUADE: No, just shorter - 1 

read this to you now. "Honorable Eugene J. 
Building, 
yesterday. 

Woodbury, New Jersey. Dear Gene, 
I believe that the first five wo1 

Assembly Concurrent Resolution 66 should be 1 

"unless otherwise provided by law" - "with t i 
clerks and surrogates could be stripped oft 
Legislature. Since all laws of a general na 
deemed public laws, by inserting the word 'p 
'law' would have no protection of our duties 
of the entire phrase will give our duties co 

Parenthetically, I must say I disa 
would give it constitutional sanction would 
constitution. We are speaking about a statu 
the thinking in the Association on this prob 

"Angie has also suggested that the 
deleted. While her idea was to protect coun 
by filing papers in county court presently g 
that hasn't been gone into too much is the f 

going to happen here is when this court gets 
Trenton. None of them stay where the court 
does this mean t hat with the unification of 
going to maintain the court house, the furni 
et cetera? Maybe thi s is a crass, political 
approach, but this is reality. 

I don't know whether it has been I 

it will be a loss to the counties, j ust as l 
to say ail this, so I am talking o f f the t oJ 
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MR. MC QUADE: May I respond to that? 
ASSEMBLYMAN PERKINS: Yes, sir. 
MR. MC QUADE: I understand you to say, then, that this protection as 

you read this law, as this Committee now intends it to be for passage by the 
Legislature, is that as far as maintaining their records is concerned, of course, 
the Supreme Court can have something to say about that, because they are records 
of the court: or, you could have something to say about it too. But, as far 
as their role as being a deputy of these various courts, that could only be changed 
by the legislature. Do I understand it correctly, Assemblyman Bate? 

ASSEMBLYMAN BATE: That is my understanding of this paragraph. That is 
to say that "unless otherwise provided by law" has not been interpreted in another 
fashion, as it was, I think , in Winberry versus Salisbury. As far as this paragraph 
is concerned, that was my intention when dr aft!ng the bill, and I so state it. 

MR. MC QUADE: All right. Now it has been suggested by me and by certain 
persons in the association that the e l imination of t he words "by law" --- May 
I read this, please, so I am sure everyone knows what I am covering here? 

I might add that Mr. Kattak, the , County Clerk of Passaic County 
has also joined us. He is a lso a member of the Bar Association of the State 
of New Jersey, and I might add, one of my most distinguished students, after Mc. Perkins. 

ASSEMBLYMAN PERKINS: Thank you. 
ASSEMBLYMAN BATE: Does that mean he is younger than Mr. Perkins? 
MR. MC QUADE: No, just shorter - which we all are. (Laughter) I will 

read this to you now. "Honorable Eugene J. Mc Caffrey, Surrogate, Freeholders 
Building, Woodbury, New Jersey. Dear Gene, this will confirm my remarks of 
yesterday. I believe that the first five words of line 97 on page four of 
Assembly Concurrent Resolution 66 should be deletedM -that would be the words, 
"unless otherwise provided by law" - "with the phrase included in the law, county 
clerks and surrogates could be stripped of their duties by a simple act of the 
Legislature. Since all laws of a general nature passed by our Legislature are 
deemed public laws, by inserting the word 'public' in line 97 before the word 
'law' would have no protection of our duties. On the other hand, the deletion 
of the entire phrase will give our duties constitutional sanction." 

Parenthetically, I must say I disagree with that. The only thing that 
would give it constitutional sanction would be if there was an amendment to the 
Constitution. We are speaking about a statute. here. But, anyway, it indicates 
the thinking in the Association on this problem. 

"Angie has also suggested that the similar phrase in line 106 be also 
deleted. While her idea was to protect county revenue. The fees that are generated 
by filing papers in county court presently go to the county treasury. One thing 
that hasn't been gone into too much is the fact that one of the things that is 
going to happen here is when this court gets unified, all the fees are going to 
Trenton. None of them stay where the court house is being maintained. Now, 
does this mean that with the unification of the court system, the state is 
going to maintain the court house, the furniture, the employees, the stationary, 
et cetera? Maybe this is a crass, political, local, patronage,tax revenue,financ0 
approach, but this is reality. 

I don't know whether it has been raised before this Committee, · but 
it will be a loss to the counties, just as happens in other--- I wasn't prepared 
to say ail this, so I am talking off the t op of my head. This is not the first 
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time the State has taken away from the counties the fee s tha t were generated 
locally at the same time they mandated costs on the county. Of course, their 
whole program is going to be now tied in---

ASSEMBLYMAN PERKINS: I believe that question was raised at the last 
public hearing. That is one of the processes that would have to be taken over 
by the State. 

MR. MC QUADE: Just the ern~loyee•s salaries? 
ASSEMBLYMAN PERKINS: No, the contribution made by the respective 

counties towards the operation of the county court. That would be deleted from 
the county budget and assumed by the State. 

MR. MC QUADE: You mean they are going to maintain the steps going into 
the court house, and they are going to maintain the shrubbery, and they are going 
to maintain the corridors, and they are going to maintain the elevators to get 
to the court room? 

ASSEMBLYMAN PERlfiNS: If that is a part of the cost of operation that the 
municipalities and counties are presently picking up. 

MR. MC QUADE: And out of what--source of revenue is this going to be 
paid? Is this going to be paid out of an income tax? 

ASSEMBLYMAN PERKINS: I suppose it will be paid out of those fees you are 
talking about. 

MR. MC QUADE: Those fees don't come anywhere near these costs. 
ASSEMBLYMAN PERKINS: We are talking about a county cost of $2.47 million. 
MR. TUMULTY: I think that is the figure that Judge Simpson gave us 

at the last hearing. 
MR. MC QUADE: Well, you know, I really didn't finish this letter, and 

I brought this all on myself, but let me continue this little message for a minute . 
There is another interesting thing about this. The law Division Judges of the 
Superior Court and the Chancery Division Judges, their salaries are paid by the 
State, right? Everything else in that court room is paid by the county. When 
you are in the Chancery sections or the equity sections, strangely enough, all 
those costs in there are paid not by the county but by the State. I asked Chief 
Justice Weintraub one time why that was, and he said, I don't know why. 

For example, in Essex County, when I was the County Counsel, we rent 
four chambers to equity judges and the Administrative Office of the Courts pays 
us so much per square feet just for that floor space. They also pay for the 
employees of those judges, their secretary, and law clerk, whereas we pay for 
the ones in the Law Division, and county et cetera. 

so even right now, as far as Chancery is concerned, they are paying all 
of the costs there. Really, this thing is a little bit---

ASSEMBLYMAN PERKINS: I don't know how any of this supports your argument. 
MR. MC QUADE: I don't know, either, but the only part I am trying to 

drive at, are we going to end up here with all of the revenue, all the employees, 
and the elected clerks and surrogates no longer having any functions in the courts? 
That is the problem with the bill. 

Let me finish this letter. I stopped where it said, "While her idea wa s 
to protect county revenue, I would not press the point if it would jeopardize tne 
phrase •omission' from line 97. I believe it has been held that the judge has the 
inherent power to control the personnel within his court and the records per t a i ni ng 
to actions in his court. I cannot see how he can limit this inherent power i n t he 

8 

/ 

courts, even if the above phrase was modified 
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would be foreclo s ed from making any modificati 
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this State is i n the hands of the Legislature 
the authority of the Legis lature i s really the 
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do it? I think they might be ab le to under th 
have administration of t he court power in the 
have been embroiled wi t h this from the old ca 
Cryan which we nt t he whole way to the Supreme 
that regar dless of what i t s a id in the statute 
serve process, he could establi sh one o f his 
jurors in Essex Count y. I t went up the whole 
Supreme Court held that t h is was an administra 
Giuliano· served an Orde r t o Show Cause on Crya 
he enjoined him. I t was perfectly legitimate, 

Now, that i s t he t ype of t hing I am 
who has the last word on what is the law is t r 
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courts, even if the above phrase was modified by the words 'public law.' I admit 
that I have not given this resolution the fullest study it r equires , however, this 
particular portion of the resolution was forcibly called to my attention by 
Joseph Hoffman" - and that is not the candidate for Governor , 
Gloucester County - "and I believe his concern is justified. 
Frank A. Headley, Morris County Cler].c.." 

that is the clerk in 
Very truly yours, 

What does this letter stand for? I think it is a corollary to the 
official resolution which was passed by this Association that there is a real 
concern that by rule of law the county clerk and the surrogate - and I might even 
add the sheriff, although it is not in here - will be ousted from the courts---

ASSEMBLYMAN PERKINS: Wi ll be absorbed might be a better term. 
MR. MC QUADE: Well , they might be absorbed--- No, the county clerk 

would not be absorbed. His employees would be absorbed, but he would be ousted. So 
it would be the county clerk out of the courts, and his employees in the courts still 
being there. 

Now, we say if this happens, if it is the wil l of the lawmaking body of 
this state, the Leg islature, t o do that, so be it. That can be dealt with, because 
there are 120 persons to persuade, or at least the majority of the two houses. But 
for a majority of the Supreme Court , and more especially the Chief Justice, or those 
who advise the Chief Justice, to make this decision, the county clerks and the 
surrogate don't want that t o happen. Now, if you are satisfied that is what your 
intention is by this language, and that it will be sustained in court, then , fine, 
let it in. If there is any doubt in your mind - as there was a doubt in our minds, 
anyhow until the author of the proposed act and constitutional amendment says there 
isn't that problem, all right, at least it is on the record that he says it isn't, 
and it is your Corranittee's intention. 

ASSEMBLYMAN BATE: Having read that letter i n which it was recorranended 
that "until otherwise provided by law" be stricken from line 97, is it your view 
that if that occurs that certainly the Legislature in the future is always in a 
position to legislate with regard to this paragraph but that the Supreme Court 
would be foreclosed from making any modification? 

MR. MC QUADE: That is a tough question, and you would not have posed it 
unless it was a tough question. Certainly the role of the elected officials of 
this state is in the hands of the Legislature as to what their function is, because 
the authority of the Legislature is really the authority of the State of New Jersey . 
And if you took out those words, you would still have the power to change the duties 
of the clerk and the surrogate and the sheriff. Of course you could do that. 

If those words were not in there, could the Supreme Court itself by rule 
do it? I think they might be able to under the Constitutional provision that t hey 
have administration of the court power in the Constitution. I mean, I personally 
have been embroiled with this from the old case of Judge Giuliano against Sheriff 
Cryan which went the whole way to the Supreme Court, where Judge Giuliano decided 
that regardless of what it said in the statute about the sheriff being the one to 
serve process, he could establish one of his clerks to be a surranoner of the 
jurors in Essex County. It went up the whole way to the Supreme Court . The 
Supreme Court held that this was an administrative matter, and even though Judge 
Giuliano· served an order to Show cause on Cryan, he heard the case, and then 
he enjoined him. It was perfectly legitimate. 

Now, that is the type of thing I am talking about. Remember, the one 
who has the last word on what is the law is the Supreme Court until you amend it, 
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or until the Constitution is amended. It is much .easier to get an opinion from the 
Supreme Court than it is to get a decision from the Legislature. 

ASSEMBLYMAN BATE: What you are saying, Mr. Mc Quade, I think is that 
whether the language is retained, or whether it is deleted, you still suspect that 
the Supreme Court may intercede. Is that accurate? 

MR. MC QUADE: Yes. 
ASSEMBLYMAN BATE: Now, if that i s the case, isn't it better to have the 

phraseology within the bill, with at least my statement on the record - and I 
would hope corroborated by my colleagues - that what we intend, namely, in that 
line 97, when we say "until otherwise provided by law" is to mean legislative 
enactment rather than rule of court, which you referred to in line 106. 

MR. MC QUADE: Let me answer the question. Yes, I agree with you. 
ASSEMBLYMAN PERKINS: I was just going to give a synopsis. The fact 

is that the challenge to this legislation is the challenge of interpretation. And 
since the author now has placed on the record that the interpretation is thus and 
so, that he means legislative eneactment---

MR. MC QUADE: We are grateful for that. We are also grateful that this 
Corranittee with this important piece of legislation has made a record. As attorneys 
you have had the same problem that I have had. Many times when you go to look 
for the legislative intent, there isn't any, because there were no Corranittee hearings, 
and there was no record as such from the public, or no statement really as to 
what the intention was. At that point the Judiciary simply tells what they think 
the intention was, or else someone tries to put in newspaper clippings of what 
happened that day. That is not legislative intent. 

I think that the rule in this State is, it is the clear meaning of the 
law which controls. Now, in order to get that clear meaning, if you have something 
like you have done today, and a person is arguing this case for the clerks - assuming 
that the Supreme Court did, what they are afraid could happen - certainly this 
legislative record would clearly indicate what your intent was,and therefore the 
courts couldn't substitute what they ·might surmise your intent was. And to that 
extent, we are extremely grateful that you have given us the time here to put this 
on the record. 

ASSEMBLYMAN PERKINS: Have you stated succinctly the objections that you 
have, the specific paragraphs and the specific language and line, and has Mr. Bate 
stated specifically the meaning of the verbiage that you had questioned previously, 
since we are going to rely upon the record to some degree? The record ought to 
be clear as to what you are addressing yourselves to in questioning the legislation, 
and, of course, if Mr. Bate can answer that definitively, we should place that 
on the record. 

MR. MC QUADE: Yes, I will try to be succinct. I will say wherever the 
words "by law" appear in this act it means by act of the Legislature - and that 
alone. Wherever the words "rule of court" appepr, it means by rule of the court. 

ASSEMBLYMAN PERKINS: Let me address myself to line 102 again, because 
there is a conjuction there that .connects the phrases "may be required by law" and 
"rule of court." The question then is, whether it is a concerted action, with 
both parties joining ~n the changes, <;.r is it an "and"/"or" situation? 

MR. MC QUADE: Assemblyman, you well know that "and" as interpreted by the 
court has been interpreted to mean "or" or "and;" as ''shall" has been interpreted to 
mean "may;' or "may" has been interpreted to mean "shall." We are all familiar, 
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as experienced attorneys that the ultimate refere e 
go on record saying that "and" absolutely means---

ASSEMBLYMAN PERKINS: All right, since~ 
hear from Mr. Bate in defining those type frailtie 
in sometime in the future. Mr. Bate. 

ASSEMBLYMAN BATE: While you were engage 
I was hurrying through the bill to put down all of 
by law" was made specific mention of. And I perha 
question is. 

ASSEMBLYMAN PERKINS: I think the reques 
on each specific line, since there might be a bifu 
go by each specific line where that phraseology ap 

ASSEMBLYMAN BATE: If you will bear with 
I want to---

MR. MC QUADE: 
while this is being done? 

Assemblyman Perkins, cou 

ASSEMBLYMAN PERKINS: Yes, surely. 

(Whereupon a shore recess wast 
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as experienced attorneys that t he ultimate r e feree ca n say what it means. r wouldn't 
go on record saying that "and " absolutely means---

ASSEMBLYMAN PERKI NS: Al l r ight , since you posed the interrogatory , let ' s 
hear from Mr. Bate in defining those type frailties of int e rpret ation t hat might c reep 
in sometime in the future . Mr . Bate. 

ASSEMBLYMAN BATE: Whi le you were engaged in that dialogue wit h Mr . Mc Quade, 
I was hurrying through the bill to put down all of those instances where "provided 
by law" was made spe c ific mention of. And I h h ld 1· per aps sou isten to whateve r your 
question is. 

ASSEMBLYMAN PERKINS: I think the request is that you define the meaning 
on each specific line, since there might be a bifurcated attack on the bill. Let 's 
go by each spec ifi c line where that phraseology appears . 

ASSEMBLYMAN BATE: If you will bea r with me for about one minute, becau s e 
I want t o---

MR. MC QUADE: Assemblyman Perkins, could we take a f i ve- minute recess 
whi le this is being done? 

ASSEMBLYMAN PERKINS: Yes , surely • 

(Whereupon a shore recess was taken.) 
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AFTER RECESS 

ASSEMBLYMAN BATE: May we begin again. I suppose Mr. Perkins ha? been 
detained and we don't want to hold anyone here unduly. So will you continue, Mr. 
McQuade. As I understand it, Mr. McQuade, your question ---

MR. MC QUADR: It was a question addressed to you, Assemblyman, concerning 
any place the words "provided by law and rule of court" appeared. That wat1 the 
last thing. 

ASSEMBLYMAN BATE: I thought on line 102 you were asking my interpretati~n 
of whether that was an either/or situation, and that would be my understanding with 
reference to the files and records, yes. 

MR. MC QUADR: In other words, in "by law and rule of court," "and" 
could mean "or." 

ASSEMBLYMAN BATE: That's right. 

I have reviewed quickly ACR 66 with specific reference to the terminology 
"provided by law" and "authorized by law" and I think that the wording is clear. 
The first time it appears is on line 8, talking about the courts being "established, 
altered or abolished by law." Clearly, that is the function of the State Legis-
lature and not the function of the court system. 

MR. MC QUADE: May I interrupt at this point? 
ASSF..MBLYMAN BATE: Yes . 
MR . MC QUADE: This is a proposed amendment to the Constitution of the 

State: it is not an act of the Legi slature as such. After it is proposed to the 
voters and the voters adopt it, it is no longer a statute: it becomes the Constitution 
of the State. Correct? 

ASSEMBLYMAN BATE: It becomes the Constitution of the State - that's 
correct - but it is our responsibility to amplify it by enabling legislation. 

MR. MC QUADE: All right. Then that brings me back to my original con-
tention. The Supreme Court, when it comes to a constitutional matter, does not 
construe. There is another term at law. You construe a statute and the con-
struction that is placed upon a statute remains until the Legislature changes the 
statute. That is fundamental in interpretation. 

Time and time again, the Supreme Court says, this is not a statute we 
are constructing - this is a constitutional provision which we are elaborating or 
explaining. Consequently, if you are amending the Constitution and you are amending 
the Constitution and using the words "by law," I can still see when the Supreme 
Court is elaborating upon that term that it can give it the Winberry against Salisbury 
.interpretation. 

Now I haven't supplied you with the proper word for interpreting a 
constitution. We do know that the word for interpreting a statute is called 
construction. But the word for interpreting a provision of the Constitution isn't 
construction. I don't think they are bound by the intention of the Legislature. 
They would be if they were construing a statute. That is why I am going to say 
absolutely for the record, since this is going to be a constitutional provision, I 
would think that you have to clearly say "by act of the Legislature' arid not "by :rc1le 
of court." 

ASSEMBLYMAN BATE: Well, that doesn't trouble me. I will tell you why. 
There was a constitutional amendment overwhelmingly approved by the voters in recent 
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years pertaining to six-man juries. It took at lE 
exceptionally long time,for something that was mir 
of a statute to carry it through. That is one ex, 

The second is the casino gambling. The 
permit casino gambling in Atlantic City and we ha• 
hours, days and months, to try to get the proper : 
of the people as expressed in that referendum. 

It seems to me, in similar vein, that i: 
to vote affirmatively on ACR 66, it will be incuml 
whoever introduces the legislation to make this a 
are suggesting at this time. This is only an ess, 

But, beyond that, we have work to do. approve. 
bility to clarify and make absolutel y certain tha 
Legislature with reference to that particular par 

MR. MC QUADE: When you used the word " 
· h · f " pound " the proper word I was searc 1.ng or - ex • 

constitutional provision: it construes a legislat 
going to be a constitutional provision, they a~e 
yours when they go to expound it, because in the 
administration of the courts- and I don't think t 
proposed amendment to the Constitution - is to ·bE 
can make rules and administrative procedures for 

It is true that any subsequent legislat 
this provision in the Constitution which the peoJ 
All you are doing is proposing a constitutional I 
the basic law. It would seem to me if the questj 
went to the Supreme Court, they are not bound by 
is because it is not a statute to start with. I1 
amendment. 

I grant you that any enabling legislat: 
constitutional amendment was adopted and you sai, 
I have no doubt that would be controlling becaus, 
struing the statute. 

ASSEMBLYMAN BATE: Don It you expect u 
MR. MC QUADE: Of course I do. Of cou 

to do is to cover all the bets possible that the 
problem not under enabling legislation which fol 
by the people in the case of a constitution, whe 
expounding that constitution and not construing. 
at this time. But you know as well as I do that 
contemplated by the Legislature as a supposecfiy-
to the problems, you say, why didn't we think of 
there. I just went through that yesterday upstc 
in it. 

ASSEMBLYMAN BATE: Now, if the Assemb] 
likewise passes it in time for it to get on the 
New Jersey will be asked the following: Do you 
"Shall the amendment to Article VI and Article ; 
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years pertaining to six-man juries. It took at least a year, as I recall it, an 
exceptionally long t ime ,for something tha t was minimally controversial for enactment 
of a statute to c arry i t through. That is one example. 

The second is the cas ino gambling. The voters of New Jersey dec i ded t o 
permit casi no gambling in Atlantic City and we have been laboring for hours and 
hours, days and months , t o try to get the proper legislation to carry out t he will 
of the people as expressed i n that referendum. 

I t seems to me, in similar vein, that if the people of New Jersey see fit 
to vote af firmati ve l y on ACR 66, it will be incumbent upon me or Mr . Spizziri or 
whoever introduces the legislation to make this a fact, to expand upon what you 
are suggesting at this time. This is only an essential step. The people have to 
approve. But , beyond that, we have work to do. It seems to me it is our responsi-
bil i ty to c l arify and make absolutely certain that we are talking about the 
Legislature with reference to that particular paragraph and not the Supreme Court . 

MR. MC QUADE : When you used the word "expand," you supplied me with 
the proper word I was searching for - "expound." The Supreme Court expounds a 
consti tutional provision: it construes a legislative act. Now, since this is 
going to b e a constitutional provision, they are not bound by any intention of 
yours when they go to expound it, because in t ·he Constitution it says tha t the 
admi nistration of the courts- and I don't think that will be changed by this 
proposed amendment to the Constitution - is to ·be handled by the courts. They 
can make rules and administrative procedures for the courts. 

It is true that any subs equent legislation which you pass to carry out 
th i s provision in the Constitution which the people adopt, not the Legislature ---
All you are doing is proposing a constitutional provision which the people enac t as 
t h e basic l aw. It would seem to me if the ques t ion on that constitutional issue 
went to the Supreme Court, they are not bound by what your interpretation of this 
is because it is not a statute to start with. It is a proposed constitutional 
amendment. 

I grant you that any enabling legislation which you would pass after the 
consti tutional amendment was adopted and you s a id, "this is the intention of it" -
I have no doubt that would be controlling because the Supreme Court would be con-
struing the statute . 

ASSEMBLYMAN BATE: Don't you expect us to do that? 
MR. MC QUADE: Of course I do. Of course I do. But what I am trying 

to do i s to cover all the bets possible tha t they would consider the 
problem not under enabling legislation which followed but on the very enactment 
by the people i n t he case of a constitution, wherein they would be saying, we are 
expounding that cons titution and not cons truing . This may seem tortured to you 
at this time . But you know as well as I do t hat many of the things that are 
contempl ated by the Legisla t ure a s a supposeclly easy thing, once you get down 
to the problems, you say, why didn't we think of that or why isn't that provided 
t here. I just went t hrough that yesterday upstairs about the law having a vacancy 
in it. 

ASSEMBLYMAN BATE: Now, if the Assembly passes ACR 66 and the Senate 
likewise passes i t i n time for it to get on the November ballot, the people of 
New Jersey wil l b e asked the f ollowing : Do you vote "yes" or do you vote "no . " 
"Shall the amendment t o Articl e VI and Article XI of the Constitution to incorporate 
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the exis t ing County Courts into the Superior Court, t r ansfe r t h e ir juri sdict i on 
and pending causes to the Superior Court , and appoint their judges to the 
Superior Court, be approved?" That i s all the people are voting "yes" or "no" on. 
It is the responsibility of those who propound the question and those who oppose 
it to inform the public. But I fin d it hard to believe that the public's knowledge 
of what is going on will be regarded by a court in pre ference to what we are saying 
here today as our i n tenti on. That is number o ne,with respect to the actual vote by 
the people of New Jersey. 

The second thing 
bility of the Legislature 
of those who are here , to 

is that , within a period o f months, it is the responsi-
to carry out what in e ffect is the legislat ive intendment 
see t hat the enactmen t follows carefully what we have 

proposed. 
MR. MC QUADE: I assume you h ave read the Minutes of the Const i tutional 

Convention of 1947 which adopted as a convention the Judicature Article which we 
now have and which the people are going to amend without a convention, but by vote 
at a general election. I a s sume you have read those minutes. It i s clear in 
those Minutes from my interpretation and that of many others that it was never 
i ntended that those words, ' regarding administration of the courts, etc., be ever 
interpreted by Arthur T. Vanderbilt when he got his first chance under Winberry agains t 
Salisbury the way he did. 

ASSEMBLYMAN BATE: I agree. 
MR. MC QUADE: In other words, you had the Minutes of the Constitutional 

Convention which adopted that constitutional provision and the Supreme Court ignored 
those Minutes. And the man who was the very architect of that Convention, together 
with Justice Nathan Jacobs and others, ignored that whole thing and said it doesn't 
mean that. Now, do you mean to say you are telling me ---

ASSEMBLYMAN PERKINS: Let me ask this question. 
MR. MC QUADE: May I finish, Assemblyman? 
ASSEMBLYMAN PERKINS: Yes. 
MR. MC QUADE: Do you mean to tell me, if this comes up a s a constitutional 

provision on a constitutional case before the Supreme Court, they would be bound by 
your s tatutory inter pretation right now? I don't thi nk s o. 

ASSEMBLYMAN PERKINS: Let me ask this question: You seem to have gone 
away from y our acceptance of the fact that if the verbiage was placed on the record, 
the record would be referred to in light of any constitutional challenge and the 
record would be controlling as to the l e gislative intent. Are you now moving away 
from that argument? 

MR . MC QUADE: Yes, I am, because i t has come o ut in the colloquy between 
Assemblyman Bate and my self that r e al l y this as it presently stands ultimately 
wi ll not be a s t atute of the State of New Jersey. This is a proposed constitutional 
amendment. Consequently, it will become part of the Constitution of the State, 
which is c oming f rom the people ei t her by way of convention or by way of voting on 
that publ i c question. Ther efore , what you say here regarding the constituti onal 
prov ision is not bindi ng upon the Supreme Court at all, any more than the Minutes 
of the Constitutional Conve ntion of 1947 were binding upon the court. 

Any enabling legi slation that you pass afterwards, assuming that you 
are c arrying out the constitutional amendment, and in · that· you sai d, this is our 
i ntention , I think would be binding even though it wasn't spelled out explicitly 
in your l egislation. 
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Now, this is a constitutional amendment which you are urging and a 
Constitution is expounded by the Supreme Court, whereas a statute is construed 
by the Supreme Court, and if you didn't agree, for example, with the construction 
which was given to a statute of yours in a particular case, you could amend the 
law. But you can't amend the Constitution. Only the people can do that in 
convention or in a constitutional question. 

ASSEMBLYMAN PERKINS: But you can interpret the meaning of the Consti-
tution. 

MR. MC QUADE: Only the Supreme Court can do that. And they are not 
bound by what we say here today. 

ASSEMBLYMAN PERKINS: What you are implying then is that the Supreme 
Court would ignore the record. 

MR. MC QUADE: Yes. I am saying they could ignore it and they have. 
They ignored the record of the Constitutional Convention of '47. 

ASSEMBLYMAN PERKINS: And they would then place their own interpretation 
on it. 

MR. MC QUADE: Yes, because they are expounding a constitution: they 
are not construing a statute. That is why I think as a constitutional amendment, 
the language should be in there "unless changed by the Legislature." It makes it 
very clear that they can't possibly do what they did in Winberry against Salisbury 
and ignore the Minutes of the Constitutional Convention, and go ahead and say , no, 
it doesn't mean that - it means this. As Assemblyman Bate just said, in the 
construction of "and" in "by law and rule of court" - that was your last question 
before we took a recess - he thinks that does mean "or rule of court." That 
would still be part of this constitutional amendment: is it not, Mr. Bate? 

ASSEMBLYMAN BATE: That's right. 
MR. MC QUADE: This is all going to be the amendment of the Constitution -

all of it here. Any enabling legislation which you pull up afterwards has nothing 
to do with this right now. It has to pass. Then whatever you say as a Legislature 
on your statutes, sure, the court would be bound by your intention which they 
would use to construe that statute. But if you don't make this constitutional 
amendment clear now - yes, I have shifted my position, thanks to this discussion 
I would say unless you put it in the Constitution now that it is by the Legislature 
and not by the word "law," itself, you are going to have trouble. You are going 
to have trouble. 

Incidentally, if I may add something else, I told you earlier off the 
record the Administrative Office of the Court has sent this: "Administrative Office 
of the Court, Clerk Unification Project. Outlines for completing personnel 
information request form. The information collected on these forms will be key-
punched and processed by computer. For this reason, information for each employee 
cannot exceed the total number of spaces allocated under each heading. Where suf-
ficient spaces are not available, you may abbreviate the department name, position, 
title, bargaining unit, so that the information can be contained within the number 
of spaces allocated." And it goes on, "County, County Code, Department, Employee 
Name, First Initial, Position, Title, Function Code, Description of the Duties." 
And it goes through about 33 different duties, salary rates, salary minimum, 
salary range ---

ASSEMBLYMAN PERKINS: Why are you 
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MR. MC QUADE: What I am trying to get at, if this isn't clearly 
indicating from the Supreme Court that they are very interested in the employees 
of the County Clerk becoming de facto County Superior Court -- Supreme Court 
employees, I don't know what is. 

ASSEMBLYMAN PERKINS: I think it is preparato:ry to anticipated action. 
MR. MC QUADE: Yes. And the anticipated action for the County Clerks 

is to say, good-bye, so long, employees? 
ASSEMBLYMAN PERKINS: It might be, and it might be alternative action. 
MR. MC QUADE: I don't know. 
ASSEMBLYMAN PERKINS: I don't want to offer any conjecture as to what 

that document represents since it is not pertinent to our discussion this morning. 
The contents of that document are not pertinent. 

MR. MC QUADE: Granted. 
ASSEMBLYMAN PERKINS: If there is anything else that you have, we 

would be glad to hear it, but I would like to move on to the next speaker. 
MR. MC QUADE: I would like to introduce Andy Smith, who is the Surrogate 

in Monmouth County. Also I would like to have Mr. Gill Job, Surrogate of Bergen, 
present what he conceives to be a real constitutional problem in the language here. 

ASSEMBLYMAN PERKINS: Will that be different from your prior statements 
on this? 

G I L L 

MR. MC QUADE: Yes. 
ASSEMBLYMAN PERKINS: All right. 
MR. MC QUADE: Thank you very much. You have been very patient. 

c. J O B: Thank you, Mr. Chairman and members of the Committee. 
Following a learned constitutional attorney such as Mr. McQuade, I 

don't know that I am qualified to present this. But I did raise a point with him 
that had not been discussed at our conference a few moments ago. 

One of the things that bothers me - again pertaining to the words 
"provided by law" - is that I have always had the understanding that as a 
Surrogate, I really wore two hats: an elected constitutional officer as a 
Surrogate and then, by designation, Clerk to the County Court, Probate Division, 
in contested matters. 

I am very mindful of a recent case which I am sure, Mr. Chairman, you 
are very well acquainted with, since it occurred in your county, the Lemken Case, 
where an incumbent Surrogate in Hudson County, as I understand the facts, got 
involved in an indictment - it had nothing to do with his duties as Surrogate, but 
in another legal matter - and in an effort to continue as Surrogate, the Supreme 
Court saw fit to enjoin him from activity in the conduct of his duties. As I 
understand the case, Surrogate Lemken appealed on the grounds that while they 
may have some authority in his capacity as Clerk to the County Court, Probate 
Division, they certainly had no authority over him as a constitutional officer 
and in the conduct of the administerial duties of his office: hiring and firing 
the employees, setting up his budget and carrying out the functions of the office 
to which he was elected. 

The verdict apparently as it came down from the courts was that there 
was no way that you could divorce the duties and that every single act of his in 
the office and every single act of his clerks working under him in the adminis-
tration of that office constituted and touched upon the judicial nature of it. 
Therefore, he was enjoined from doing anything - suspended from the office completely. 

16 

/ 

The point that I am raising here - and 
t · 1 would I don't know the answer -- but I cer a1.n y 

I would certainly have a strong objection to the 

1 a s far as my help is concerned, those personne, 
work with, taking them over under the guise of at 
concerned about the paragraph, the italicized ma 

. 'd d by law the judicial officers, sur1 wise prov1. e • 
f 'd fficers clerkf 

C ts and the employees o sa1. o ' our 'f tl 
l.·n the exercise of their duties as i continue . 
I don 't propose to endeavor to continue However, . 

following the Lemken Case because I happen to di: 
I don't feel that we should insert into the Cons· 
this possible obstacle to the conduct of the aff 

elected official. 
Now I don't know what bearing that has 
ASSEMBLYMAN PERKINS: I don't know eit 

But if it is in any way a th MR. JOB: 
d · the Lemken Case, interpretation that appeare in 

objection for the record. 
ASSEMBLYMAN PERKINS: And quite right] 

did was absorb the function into the judicial f\ 
objections be alleviated if there was concurren1 
duties of your office, in conjunction with the< 

MR. JOB: Well, I would certainly sa~ 

ial legislation at the present time, not only i1 
• s rogate in Hudson another matter concerning a ur . 

an elected position from partisan polit divorce 
ASSEMBLYMAN PERKINS: How do you prac 

from partisan politics? 
MR. JOB: Well, I suppose you don't. 

to the victor belongs the spoils. 
ASSEMBLYMAN PERKINS: Exactly. 

But I certainly I think thE MR. JOB: 
1 and there have been various pi and a proposa -

take elected officials, such as Surrogates, ou1 
completely impractical and just will not work. 
of a Surrogate to one elected term because I c , 
situation where a Surrogate can go broke for f 

at the end of five years that he i then expect 
a new county chairman or possibly newly-electe 

political spectrum. 
ASSEMBLYMAN PERKINS: Maybe we shoul 
MR. JOB: Well, I think one of then 

Tenure Bill in a few years ago - Senator Bate. 
time. And perhaps that might be the solution. 
fears and in answer to your question, I think 

Of a good number of proolems that- he take care 
concerned. I would strongly suggest it. And 

17 



n trying to get at, if this isn't clearly 
that they are very interested in the employees 

icto County Superior Court -- Supreme Court 

think it is .:ireparatory to anticipated action. 
i the anticipated action for the County Clerks 
Loyees? 
: might be, and it might be alternative action. 
cnow. 
don't want to offer any conjecture as to what 
is not pertinent to our discussion this morning. 
not pertinent. 

Cf there is anything else that you have, we 
>uld like to move on to the next speaker. 
. ike to introduce Andy Smith, who is the Surrogate 
like to have Mr. Gill Job, Surrogate of Bergen, 
real constitutional problem in the language here. 
lll that be different from your prior statements 

.1 right. 
1 very much. You have been very patient. 

1, Mr. Chairman and members of the Committee. 
,titutional attorney such as Mr. McQuade, I 
present this. But I did raise a point with him 

: conference a few moments ago. 
>Others me - again pertaining to the words 

always had the understanding that as a 
an elected constitutional officer as a 

t, Clerk to the County Court, Probate Division, 

:ecent case which I am sure, Mr. Chairman, you 
tee it occurred in your county, the Lemken Case, 
1dson County, as I understand the facts, got 
l nothing to do with his duties as Surrogate, but 
in effort to continue as Surrogate, the Supreme 
1ctivity in the conduct of his duties. As I 
lken appealed on the grounds that while they 
>acity as Clerk to the County Court, Probate 
tthority over him as a constitutional officer 
:erial duties of his office: hiring and firing 
ret and carrying out the functions of the office 

ts it came down from the courts was that there 
the duties and that every single act of his in 

' his clerks working under him in the adminis-
1 and touched upon the judicial nature of it. 
,ing anything - suspended from the office completely. 

16 

/ 

The point that I am raising here - and the only reason I am raising it -
I don't know the answer -- but I certainly would like to place on the record that 
I would certainly have a strong objection to the courts taking over my entire 
personnel, as far as my help is concerned, those people that I hire and fire and 
work with, taking them over under the guise of a judicial takeover. I am particularly 
concerned about the paragraph, the italicized material, at line 96D: "Until other-
wise provided by law, the judicial officers, surrogates and clerks of the County 
Courts and the employees of said officers, clerks, surrogates and courts, shall 
continue in the exercise of their duties as if this amendment had not been adopted." 
However, I don't propose to endeavor to continue in the exercise of these duties 
following the Lemken Case because I happen to disagree with that Lemken Case. 
I don't feel that we should insert into the Constitution something that will provide 
this possible obstacle to the conduct of the affairs of my office since I am an 

elected official • 
Now I don't know what bearing that has on this present court merger. 

ASSEMBLYMAN PERKINS: I don't know either. 
MR. JOB: But if it is in any way a threat to corroborating that particular 

interpretation that appeared in the Lemken Case, I just would like to register my 

objection for the record. 
ASSEMBLYMAN PERKINS: And quite rightly so. I believe what the court 

did was absorb the function into the judicial function of that office. Would your 
objections be alleviated if there was concurrent legislative mandate defining the 

duties of your office, in conjunction with the constitutional change? 
MR. JOB: Well, I would certainly say that there is a crying need for remed-

ial legislation at the present time, not only in that area, but also in the area of 
another matter concerning a Surrogate in Hudson County. I don't know how ·you can 

divorce an elected position from partisan politics. · 
ASSEMBLYMAN PERKINS: How do you practically divorce appointive positions 

from partisan politics? 
MR. JOB: Well, I suppose you don't. I suppose you get down to the point, 

to the victor belongs the spoils. 
ASSEMBLYMAN PERKINS: Exactly. 
MR. JOB: But I certainly I think there is a difference between that 

and a proposal - and there have been various proposals made in the past - to 
take elected officials, such as Surrogates, out of politics completely. That is 
completely impractical and just will not work. You may as well limit the servic e 
of a Surrogate to one elected term because I can't conceive of any political 
situation where a Surrogate can go broke for five years, politically speaking, and 
then expect at the end of five years that he is going to have to confront possibly 
a new county chairman or possibly newly-elected officials throughout the entire 

political spectrum. 
ASSEMBLYMAN PERKINS: Maybe we should give them tenure. 
MR. JOB: Well, I think one of the members of your Committee had a 

Tenure Bill in a few years ago - Senator Bate. I believe he was a Senator at that 
time. And perhaps that might be the solution. But nevertheless these are real 
fears and in answer to your question, I think that remedial legislation could 
take care of a good number of proolems that have arisen, as far as Surrogates are 
concerned. I would strongly suggest it. And I might say that only a couple of 

17 



hours ago prior to the beginning of this meeting, we did have a discussion in 
Surrogate De Fine's office and we brought up that very point, that we feel that 
remedial legislation in certain respects is essential and we do intend to try to 
get that. 

ASSEMBLYMAN PERKINS: Did you discuss any components of that legislation 
or was it just a general consenus that ---

MR. JOB: No. It was a general discussion and I think there was 
complete agreement. But we are speaking specifically of the statute which resulted 
in Surrogate De Fine's office being vacated and which brought about what I consider, 
and I think many people agree, is a rather ludicrous situation, in which he can run 
for an office while he is ---

ASSEMBLYMAN PERKINS: I will not address myself to that. 
MR. JOB: No. I wouldn't ask you to. 
It has been suggested by President Mccaffrey that I discuss the legis-

lation pertaining to Surrogate De Fine's situation. I don't know that you want to 
hear that at the present time. 

ASSEMBLYMAN PERKINS: No. That would be extraneous material in this 
hearing. If you have 

ASSEMBLYMAN BATE: I was going to say,if Mr. McQuade or any one of you 
could furnish us with information, we will be happy to move on it and certainly 
any one of us would probably be most willing to introduce a bill incorporating it. 

MR. JOB: There is a present statute - and I don't have the exact wording 
before me What is it? Is it 2A:5-ll? 

ASSEMBLYMAN PERKINS: Why don't you mail to me or, better yet, mail to 
Mr. John Tumulty in Legislative Services, the information and he can disseminate 
the material to the members of the Committee. 

MR. JOB: Substantially what it is, it is a present statute which states 
that any judge of any court of the State - I think I have the wording correctly -
shall,upon declaring his candidacy for an office, forfeit that particular office. 
The only other line to that particular statute states that this shall not apply 
to a Surrogate seeking re-election. It is our hope on behalf of the Surrogates 
that we can get an amendment to that bill and drop the final words, "this shall 
not apply to a Surrogate," period. 

ASSEMBLYMAN PERKINS: Then you are eligible to run for two offices, is 
that it? That is a different political question you are proposing now. 

MR. JOB: You know, it isn't only for that reason. 
ASSEMBLYMAN PERKINS: There are nuances to what you are saying that you 

might not be aware of. So why don't you just send us the material. 
MR. JOB: Apropos of that point, Mr. Chairman, there is statutory authority 

at the present time and not all political officers, not all dual job-holding, as 
you know, is illegal or contrary to law. Title 19 of the statute, specifically 
a certain section of it, tells you which officers are in conflict. 

ASSEMBLYMAN PERKINS: I understand presently that is the case. There 
are bills pending which might negate that statement. 

MR. JOB: But I will see that you get a copy of our proposed legislation 
with an explanatory statement. Thank you very much. 

ASSEMBLYMAN PERKINS: Thank you, Mr. Job. 
MR. MC QUADE: To finish up our presentation 
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ASSEMBLYMAN PERKINS: There are two brief statements, Mr. McQuade, 
which we will hear first. Mr. Gallagher has a brief statement to make on behalf 
of Surrogate DeFioo,and so does Mr. Conte. 

MR. CONTE: At this time, I will yield. 
ASSEMBLYMAN PERKINS: Charles Gallagher of the Hudson County Surrogate's 

Office. 

C H A R L E S GALL AG HER: I am just here to offer the memorandum 
regarding the proposed constitutional amendment,ACR Number 66. 

This memorandum does not address itself to the basic purpose of the 
proposed amendment, namely, the absorption of the County Courts into the Superior 
Court, a desirable objective. 

This memorandum is addressed to the addition or supplement to be added 
as Section 6 to Article XI, and particularly Paragraph (C) thereof. 

Paragraph (C) provides in the pertinent part: "Until otherwise 
provided by law ••• all surrogates shall become clerks of the Chancery Division 
(Probate Part) of the Superior Court for their respective Counties and shall 
perform such duties and maintain such files and records on behalf of the Clerk of 
the Superior Court as may be required by law and rules of Court; •• " 

The proposed amendment set forth in Paragraph (C) invites a clash of 
power and authority between two branches of government, namely, the legislative 
and judicial branches; it violates the basic concept and doctrine of Separation 
of Powers. 

The Surrogate is a constitutional officer elected by the people under 
the "Public Officers and Employees" Article of the Constitution (Article VII, 
Sec. 2 , Par. 2) • 

The Surrogate's duties and responsibilities are spelled out by the 
Legislature, which not only sets out the kind of bond the Surrogate must post, 
under NJS 2A:5-2, but also the duties the Surrogate must perform and the records 
and files the Surrogate must keep. (NJS 2A:5-17 et seq.) 

The proposed amendment now provides that the Surrogate shall perform 
"such duties" and "maintain such files and records" on "behalf of the Clerk of the 
Superior Court as may be required by law and the rule of Court." 

The proposed amendment places a constitutional elective official, whose 
duties and responsibilities are spelled out by the Legislature, into the Judicial 
Article of the Constitution, thereby making him constitutionally subject to the 
control of the Judici"ary under "the rule of Court." 

It thus creates a situation where two branches of the government - the 
legislative and the judicial - exert controls over and are in a position to compete 
for control over an official elected by the people. 

In addition, the will of the people in electing a Surrogate, pursuant 
to the constitutional right reserved (Art. VII, Sec. 2, Par. 2) should not be 
diluted or made meaningless by subjecting the Surrogate to "rule of Court." It 
is sufficient that his responsibilities and duties are spelled out by the Legis-
lature - "as required by law". 

The basic Constitution does not mention the Surrogate in the Judicial 
Article (Article VI), but does in Article VII, the "Public Officers and Employees" 
article, which renders the office of Surrogate an elective one. 
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The Legislature has likewise indicated t he existence of the substantial 
argument that the Surrogate should b e excluded from the Judicial Article of the 
Constitution in that when it enacted the statute deal ing with the removal of Judges, 
it specifically eliminated the Surrogate as a Judge. 

The Surrogate as an elective official should not be placed in the 
Judicial Article- of the Constitution. 

The Supreme Court of New Jersey has heretofore indicated a me asure o f 
control over the Surrogate by reason of i t s conclusion that the Surrogate is a 
judicial officer, but this was on the basis of interpretation by the Court and 
not of a constitutional directive. 

If the amendment as propos ed is adopted, the Surrogate will be squarely 
and directly encompassed within the Judicial Article of the Constitu tion, thus 
presenting the problems above outlined. 

An additional note: Although the p r oposed amendment provides that 
Article VI, Sec. IV, be repealed, it fails to provide for the repeal of Article XI, 
Sec. 4, Par. 2 and Par. 5. These paragraphs perhaps may be permitted to stand as 
historical notes and establishing the life span of the County Courts to be done away 
with by the proposed amendment. 

I read this on behalf of Surrogate Anthony IL DeFino of Hudson County. 
MR. MC QUADE: Assemblyman, one last statement, by the Surrogate of 

Sussex County, Mrs. Rieker. 

ANNE RIEKER: I have just one other thing I would like to expand on. It 
is actually in addition to what Surrogate Gill Job said in regard to the Lemken 
matter and based on some of the other testimony we heard this morning. 

The Surrogates as a group were given constitutional existence and now 
we are talking about a constitutional amendment. And it says in lines 98 and 99, 

" all surrogates shall become clerks of the Chancery Division • " If, in 
effect, you cannot separate the judicial responsibilities and duties and the duties 
as a clerk under the Lemken decision, now we become clerks of the Chancery Division. 
Are we actually doing away with ourselves as Surrogates? This is the questi on that 
I have. 

This may not be your intent in creating this amendment. But is this 
something that can be interpreted later on as having us really taking part in 
our own demise as constitutional officers? If we become clerks, then are we, 
since it is an amendment, no longer Surrogates at all? 

ASSEMBLYMAN PERKINS: Mr. Bate, do you want to answer that? 
ASSEMBLYMAN BATE: 

aren't you? 
MRS. RIEKER: Yes. 
ASSEMBLYMAN BATE: 

Now you are the clerk of the County Court (Probate), 

That is one of our responsibilities. That's right. 
That's correct. So if there is a unified cour t and 

the County Court becomes the Superior Court, the logical step is to become the 
clerk of the Chancery Division (Probate Part). That remains unchanged except for 
the title. 

MRS. RIEKER: That's the one thing I want to be certain today. 
ASSEMBLYMAN BATE: That is certainly true. 
MR. MC QUADE: May I make one statement? That present status is not 

constitutionally stated. It will now be constitutionally stated. That is the 
point. In other words, at the present time ---
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ASSEMBLYMAN PERKINS: That is the fun< 

not the mandated function as per the Const ituti< 
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is fact at this juncture. 
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ASSEMBLYMAN PERKINS: By a hodge-podg 
MR. MC QUADE: I suspect that this Ax 

mainly prepared by t he Judiciary and is not con 
ASSEMBLYMAN PERKINS: Maybe the Legi~ 

what was in fact happening now and merely inco1 
mandate. But be that as it may, why don't you 
are here to find out what your opinions are anc 

affects you. 
MRS. RIEKER: I would like to see fui 

responsibilities will be rather than just the: 

become 
ASSEMBLYMAN PERKINS: That would not 

You understand that? 
MR. MC QUADE: What she is really sa· 

constitutional amendment the Surrogate or his 
the Surrogate really occurs in the Public Offi 

ASSEMBLYMAN PERKINS: I understand t 
MR. MC QUADE: Now, any enabling leg 

can define the duties of the Surrogate. But Y 
if it isn't amended, t hen this will happen - t 

ASSEMBLYMAN PERKINS : You are back t 
All -roads lead to Rome. I unde rstand that . 

MR. MC QUADE : Mr. Perkins, just one 
provided by law, " i t has come to my attention 
and certainly with you right, now , that what h e 
the constitutional amendment, and that's what 
amendment. It is no t a statute to be enacted . 
this will become part o f the Constitution and 
amendment isn't adopted , etc. That will all l 
t hat point . What I am t ryi ng to say is that 
should not be in the Constitution any more th, 
the Surrogate should be determined by the Leg: 
the passage of the constitutional amendment,, 
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ASSEMBLYMAN PERKINS: That is the function of the office, but that is 
not the mandated function as per the Constitution. That is what you are saying. 

MR. MC QUADE: at the present time. But this Article ---
ASSEMBLEMAN PERKINS: We are getting into a form and substance 

argument here and I really don't want to do that. 
MR. MC QUADE: I know that, Assemblyman. But it is our opinion that far 

too much enabling legislation which would follow has been incorporated into the 
constitutional amendment and that is wrong. When you get too much in the Con-
stitution, then it is out of control of the Legislature. 

ASSEMBLYMAN PERKINS: Actually, what he did was make a recitation of what 
is fact at this juncture. 

MR. MC QUADE: But fact and constitutional law are two different things. 
ASSEMBLYMAN PERKINS: I understand ·that. 
MR. MC QUADE: What is the fact today is not by way of the Constitution; 

it is by way of enabling legislation and rule of court. 
ASSEMBLYMAN PERKINS: By a hodge-podge of activity. 
MR. MC QUADE: I suspect that this Article of the Constitution was 

mainly prepared by the Judiciary and is not coming whole cloth from the Legislature. 
ASSEMBLYMAN PERKINS: Maybe the Legislature took a bird's eye view of 

what was in fact happening now and merely incorporated it as a constitutional 
mandate. But be that as it may, why don't you voice your objections since we 
are here to find out what your opinions are and how it adversely or affirmatively 
affects you. 

MRS. RIEKER: I would like to see further definition of what our total 
responsibilities will be rather than just the statement that the Surrogates will 
become 

ASSEMBLYMAN PERKINS: That would not have to be a part of this document. 
You understand that? 

MR. MC QUADE: What she is really saying is that you delete from the 
constitutional amendment the Surrogate or his duties in the Judicial Article because 
the Surrogate really occurs in the Public Officer's Section. 

ASSEMBLYMAN PERKINS: I understand that. 
MR. MC QUADE: Now, any enabling legislation which you pass afterwards 

can define the duties of the Surrogate. But you know some of that language in there 
if it isn't amended, then this will happen - that shouldn't be in the Constitution. 

ASSEMBLYMAN PERKINS: You are back to the "unless provided by law" argument. 
All -roads lead to Rome. I understand that. 

MR. MC QUADE: Mr. Perkins, just one thing: Besides this business "unless 
provided by law," it has come to my attention through discussion with the Surrogates, 
and certainly with you right, now, that what has happened is in the very text of 
the constitutional amendment, and that's what all this is - a text of a constitutional 
amendment. It is not a statute to be enacted. It is a proposed amendment. All of 
this will become part of the Constitution and the Constitution will say, if the 
amendment isn't adopted, etc. That will all be in there. It becomes moot after 
that point. What I am trying to say is that the duties of the Surrogate as such 
should not be in the Constitution any more than they are _right now. The duties of 
the Surrogate should be determined by the Legislature by enabling legislation after 
the passage of the constitutional amendment, which should be kept down to the bone, 
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dealing only with the Judiciary, not wi th the Surrogate, as such, because he is 
not in the Judic i a ry Article now. Why put him in there ? If you put him in there, 
then the courts can c ontro l him c ompletel y. 

ASSEMBLYMAN PERKINS: Agai n we are talking about tho se arguments which 
in concert come back to the question "unless provicki by law." Okay? I understand 
what you are saying. You want t o incorpor ate ,by d e letion of some of this v erbiage, 
a degree of flexibi lity 

MR. MC QUADE : In the Le gislature. 
ASSEMBLYMAN PERKINS: (Continuing ) b ecaus e it obviously takes more to 

change the Constitution than it does to chang e a law. 
MR. MC QUADE: As a matter o f f ac t , I don't think that the County Clerk 

or the Surrogate shoul d be mentioned in thi s provision of t he Constituti on at all. 
ASSEMBLYMAN PERKINS: Per haps the y should be mentioned,butthe ir functions 

not defined. The latter statement I adopt by reference, but the f ormer statement 
I can't adopt. 

E U G E N E 
testimony? 

J. MC CAFFREY: May I hitchhike on Mr. Rieker's 

I am Eugene Mccaffrey from Gloucester County. I think what I would like 
to see in that particular area-· it is the wording, I think , that bothers us -
there is sort of a transit ion taking place - the Surrogate shall become the clerk. 

ASSEMBLYMAN PERKINS: I understand. 
MR. MC CAFFREY: If we say "assume the duties of the clerk," it would be 

much better. 

ASSEMBLYMAN PERKINS: Dr. McQuade was articulate in presenting those objections 
I understood them well. He presented them in three different ways and I understood 
each one of them. Okay? 

MRS. RIEKER: If I may refer back to the testimony that I made at 
the last pearing we had 

ASSEMBLYMAN PERKINS: We have copies of it. 
MRS. RIEKER: I sai d then that we were pleased to be ment i o n ed in the 

amendment because for on~e our duties would be described in the Constitution. 
I, personally, still feel tha t way. In that respect, Dr. McQuade and I may not 
be in agreement. But it is t he word "become" that bothers me. Maybe "assume 
the duties of" is all right . But I don't want to feel that as a Surrogate that 
I am agreeing to something that i s going to make me no longer the Surrogate. I 
don't want t o jus t be the clerk of the Superior Court . I like the title and the 
du ties,and t he role the way it is. 

ASSEMBLYMAN PERKINS: Thank you very much. 
Mr. Conte. 
MR. MC QUADE: May I impose upon your good nature, Mr. Conte. Mr. 

Smi t h has t o go back to Monmouth County. He says he has two sentences. He 
wrote you a l etter. It will finish up our testimony. 

ASSEMBLYMAN PERKINS: Would you defer to that request? 
MR. CONTE: Yes. 

A NDREW M. SMITH, 
Chai rman, I just wanted to 

ASSEMBLYMAN PERKINS: 

JR.: I have a few things to say. Mr. 

He said two and that's a couple. Mr. Conte has 
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very g r aciously deferred to the next succeeding : 
get too long nor should the verbiage. 

MR. SMITH: My name is Andrew M. Smith 
member of the Surrogates - from Monmouth -County. 

that if there is to be a r e ference to the Surrog 
amendment, I am a little b i t worried about the :i; 

by law." 
duties of 

by law. 

I would rather just see i t " Surrogates 
clerk of the Probate Division of Supe1 
ASSEMBLYMAN PERKINS: All laws are as 

So it is somewhat of a redundancy anyw, 

MR. SMITH: I realize you can amend 

knock out the entire thing . I think that this 1 

Legislature or the courts, by administrative rul, 

status of coroners • 
ASSEMBLYMAN PERKINS: I don't know wh 

you this question: Assuming that that verbiage 
together - "or until otherwise provided by law" 
reference to the changes by law of the function 
people? would it not be a fact of life that t~ 
promulgate its rules and somehow incorporate tt 
the duties and functions of the court; or cant 
later on and determine that the duties and func 

the court system? If we eliminated that verbi, 

functions, wouldn't the prospect, wouldn't the 

government still exist to make the changes tha1 

functions? 
MR. SMITH: I think if you eliminate, 

As it stands now, I think the Legislature coul 
in charge of collecting stray dogs in every co 
court and everything else. They could say the 

welfare in every county. 
All Article VII of the Constitution 

Clerks shall be elected for terms of five yeaI 
terms of three years. Here in tn~s constitut 
to some extent part of the duties of SurrogatE 

ASSEMBLYMAN PERKINS: But you see, ' 
does not in any way enhance the prospect of a< 
nor does it negate their function or domain ii 

MR. SMITH: You are going right bac: 

at present. 
ASSEMBLYMAN PERKINS: Exactly. Wha 

more than recite the capabiliti es of the cour 
mandate anything. We don't say anything . We 
are at this point. So I don't know why every 
otherwise provided by law , " except if there j 

one of those bodies, either the court or the 
the capacity for change only in one body, thE 
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very graciously deferred to the next succeeding speakers, but the l ine shouldn't 
get too long nor should the verbiage. 

MR. SMITH: My name is Andrew M. Smith, Jr. - I am, I guess, the junior 
member of the Surrogates - from- Monmouth -County. I would s imply say, Mr.. Chairman, 

. that if there is to be a reference to the Surrogates in the constitutional 
amendment, I am a little bit worried about the phrase "until otherwise provided 
by law." I would rather just see it "Surrogates shall become" or "assume the 
duties of clerk of the Probate Division of Superior Court." 

ASSEMBLYMAN PERKINS: All laws are as they are until otherwise provided 
by law. So it is somewhat of a redundancy anyway i n that regard. 

MR. SMITH: I real ize you can amend the Constitution subsequently and 
knock out the entire thing . I think that this would sort of give either the 
Legislature or the courts,by administrative rule ,the power to reduce us to the 
status of coroners 

ASSEMBLYMAN PERKINS: I don't know whether that is true. Let me ask 
you this question: Assuming that that verbiage was taken out, was eliminated al-
together - "or until otherwise provided by law" - what effect would it h ave with 
reference to the changes by law of the functions or duties of these r e spective 
people? Would it not be a fact of life that the Supreme Court, for instance, can 
promulgate its rules and somehow incorporate the duties and functions as part of 
the duties and functions of the court: or can the Legislature then come along 
later on and determine that the duties and functions are outside of the control of 
the court system? If we eliminated that verbiage as suggested, wouldn't the 
functions, wouldn't the prospect, wouldn't the ability of those two branches of 
government still exist to make the changes that they feel necessary to their 
functions? 

MR. SMITH: I think if you eliminated reference to Surrogate's duties - --
As it stands now, I think the Legislature could say that the Surrogates shall be 
in charge of collecting stray dogs in every county and abolish the Surrogate's 
Court and everything else. They could say the County Clerks are i n charge o f 
welfare in every county. 

All Article VII of the Constitution says is that Surrogates and County 
Clerks shall be elected for terms of five years and Sheriffs shall be elected for 
terms of three years. Here in th~~s constitutional amendment you are defining 
to some extent part of the duties of Surrogates and County Clerks. 

ASSEMBLYMAN PERKINS: But you see, "unless otherwise provided by law" 
does not in any way enhance the prospect of action by the court or the Legislature, 
nor does it negate their function or domain in promulgating rules or laws. 

MR. SMITH: You are going right back to the situation that we have 
at present. 

ASSEMBLYMAN PERKINS: Exactly. What we have really done is nothing 
IIK)re than recite the capabiliti es of the courts and the Legislature. We don't 
mandate anything. We don't say anything. We really reinterate what their powers 
are at this point. So I don't know why everyone is getting excited about "unless 
otherwise provided by law," except if there is an affirmative function by either 
one of those bodies , either the court or the Legislature. If one wants to place 
the capacity for change only in one body, then we would be required to change the 
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verbiage to indicate "unless otherwise provided by the Legislature," which 
would exclude the court. 

MR. SMITH: I kind of like t he idea of memorializing it in a 
Constitution, that we do have some specific duties. 

ASSEMBLYMAN PERKINS: You are arguing at cross purposes with your 
colleagues because your colleagues just argued that the function of your office 

should not be incorporated in the Constitution. 
MR. SMITH: I see Mr. McQuade's point. I think there is a go.od deal of 

merit to it. I did not consider it before I came up here this morning and 
listened to him. 

MR. MC QUADE: Assemblyman, if I may, I think there is really not a 
contradiction. We are saying, don't put the Surrogate in the Judicial Article -
leave him in the Public Officer's part. But if you are going to put him in the 
Judicial Officer's Section, make sure you are not turning him into a mere clerk 
and doing away with him as a Surrogate. To that extent, I don't think there is 
a contradiction between us. 

MR. SMITH: I would concur in that. 
MR. MC QUADE: In other words, are you abolishing by indirection the 

office of Surrogate by saying he becomes a clerk of Superior Court? That's the 
problem. 

ASSEMBLYMAN PERKINS: That was the process of absorption I was talking 
about. 

MR. MC QUADE: All I am saying, as you referred to early, is that you 
are trying to make constitutional what are certain de facto things that have occurred 
by way of legislation and rule of court. I 
it the way it is and keep your power to say 
because there is no question - you said what 

ASSEMBLYMAN PERKINS: The question 

say, why do that? Why don't 
what the role of a Surrogate 

a judge is and then you left 
is whether or not we want to 

you leave 
should be 
it up to 
make 

those definitions a part of this Constitution or whether or not we want to make it 
part of separate legislation . 

MR. MC QUADE: That's exactly the point. And the Surrogates have a 
feeling that if you make them part of the Judicial Officers, they are no longer 
elected publ i c officers. 

ASSEMBLYMAN PERKINS: I understand their objections very well. 
MR. MC CAFFREY: On behalf of our Association , we thank you very much 

for your patience. Thank you so much for hearing us. 
ASSEMBLYMAN PERKINS: Mr. Neil Conte. Maybe we should stand up and 

give Mr. Conte a hand for his patience and for his deferring to each one of the 
speakers before he was allowed to speak. 

N E I L C O N T E: Mr. Chairman and members of the Committee, I appear here 
today wearing two hats. As I indicated when I first came in, I am a Civil Assignment 
Clerk here in Hudson County. In addition to that, I am the Hudson County Board 
of Director member of the New Jersey State Federation of Court Clerks. 

As the Assignment Clerk here in Hudson County, I am appearing as a 
citizen and resident of the State of New Jersey, County of Hudson, City of Jersey 
City. I have seen what has happened here in this county where the County Court 
Judges do the same work as the Superior Court Judges. I can see no reason why 
this legislation should not p ass because they are all qualified, they are all doing 
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the same work, and actually it is, I guess, just 

work. 
As a member of the New Jersey State Fe• 

would say that this organization started about f, 
the expressed intention that the State eventuall• 
· d" · 1 system. Presently, we have approximate JU J.CJ.a 
counties of the State. At a recent meeting - I 

· f of the unification of the cou they were in aver 
with regard to the rights of each individual meR 
court Clerk. I too am concerned with that becau 
over the entire court system, I may be able to~ 

the county. 
At any rate, I just have a few questic 

the legislation is enacted and it is approved b) 
with the pensions of, number one, the County Coi 
Jersey contribute toward their pensions or will 

Judges? 

ASSEMBLYMAN PERKINS: Can you answer ' 
ASSEMBLYMAN BATE: It is noncontribut, 

MR. CONTE: Yes, the County Court Jud 
ASSEMBLYMAN BATE: Well, there was a 

ago. But now 
MR. CONTE: All right. So they are j 

ASSEMBLYMAN BATE: They are now. 
MR. CONTE: They are now? 
ASSEMBLYMAN BATE: Your County Court 

MR. CONTE: Yes. 
ASSEMBLYMAN BATE: Three-quarters, d, 
MR. CONTE: So that takes care of thi 

the Judges. Now;- the employees in the court · 
or any surrogate system - some belong to the c 
to the PERS. In the event that the complete un 
we are concerned about who is going to pick u~ 
Will the county still have to contribute or wi 
a point that we raised because we are not surE 

I can see that this ACR 66 is going 

citizens of the County of Hudson but to the Cl 
again, as I stated, the County Court Judges ai 
court Judges are doing, and there is no reaso1 

Thank you. 
ASSEMBLYMAN PERKINS: There was no ' 

that the county courts do the same work as th 
no reason why we should have a distinction. 

ASSEMBLYMAN BATE: I thought there 

county pension fund. 
ASSEMBLYMAN PERKINS: There was a <; 

state would assume the cost of the retirement 

of the county system. Will they go to the Pl 

ASSEMBLYMAN BATE: Well, that is nc 
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obviously. 

MR. CONTE: I realize that. 
ASSEMBLYMAN PERKINS: It i s an ancillary question that has to be answered 

MR. CONTE: Sooner or later, it is going to have to be answered. 
ASSEMBLYMAN PERKINS: You are talking about the procedure. 
MR. CONTE: Yes, in the event this should be enacted and approved by 

the voters. Thank you. 
ASSEMBLYMAN PERKINS: Thank you very much. The hearing is adjourned. 
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