(_\
\
i

\
O
%
S

ECONOMIC DEVELOPMENT AUTHORITY

CHAPTER 31
AUTHORITY ASSISTANCE PROGRAMS

Authority
N.J.S.A. 34:1B-1 et seq.

Source and Effective Date
R.2005 d.274, effective July 22, 2005.
See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).

Chapter Expiration Date
Chapter 31, Authority Assistance Programs, expires on July 22, 2010.

Chapter Historical Note

Chapter 31, Authority Assistance Programs, was adopted as R.1990
d.410, effective August 20, 1990. See: 22 N.J.R. 1545(a), 22 N.J.R.
2536(a).

Subchapter 7, Local Development Financing Fund, was adopted as
R.1992 d.421, effective October 19, 1992. See: 24 N.J.R. 2534(a), 24
N.JR. 3735(a).

Subchapter 8, Hazardous Discharge Site Remediation Fund, was
adopted as R.1994 d.192, effective April 18, 1994. See: 25 N.J.R.
4468(a), 26 N.J.R. 1706(c). .

Subchapter 9, New Jersey Boat Industry Loan Guarantee Fund, was
adopted as R.1994 d.376, effective July 18, 1994. See: 26 N.J.R.
1613(a), 26 N.J.R. 2919(a).

Pursuant to Executive Order No. 66(1978), Chapter 31, Authority
Assistance Programs, was readopted as R.1995 d.435, effective July 20,
1995. See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a).

Subchapter 10, Business Employment Incentive Program, was
adopted as R.1996 d.470, effective October 7, 1996. See: 28 N.J.R.
3058(a), 28 N.J.R. 4510(b).

Subchapter 11, Petroleum Underground Storage Tank Remediation,
Upgrade and Closure Fund, was adopted as R.1998 d.151, effective
March 16, 1998. See: 29 N.J.R. 5236(b), 30 N.J.R. 1054(a).

Subchapter 12, Technology Business Tax Certificate Transfer
Program, was adopted as R.1999 d.381, effective November 1, 1999.
See: 31 N.J.R. 2522(a), 31 N.J.R. 3525(a).

Pursuant to Executive Order No. 66(1978), Chapter 31, Authority
Assistance Programs, was readopted as R.2000 d.297, effective June 16,
2000. See: 32 N.I.R. 1705(a), 32 N.J.R. 2602(c).

Chapter 31, Authority Assistance Programs, was readopted as R.2005
d.274, effective July 22, 2005. Subchapter 5, Export Revolving Line of
Credit; Subchapter 6, New Jersey Trade Adjustment Assistance Center;
Subchapter 9, New Jersey Boat Industry Loan Guarantee Fund and
Subchapter 13, Rules for Implementation of an Act Concerning the
Restructuring of Certain Solid Waste Facility Bonds, and Providing for
the Financing Thereof through the New Jersey Economic Development
Authority, P.L.2001, c.401 were repealed by R.2005 d.274, effective
August 15, 2005. See: Source and Effective Date. See, also, section
annotations.
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SUBCHAPTER 1. BOND FINANCING PROGRAM

19:31-1.1 Program description

(a) The Authority is empowered to issue tax-exempt and
taxable bonds, the proceeds of which can be used to provide
low-interest loans to businesses, governmental entities and
certain nonprofit organizations to finance projects which
provide or maintain employment and/or tax ratables.

(b) Most bond financings are not guaranteed by the
Authority or the State, and are payable solely from revenues
generated by the project being financed.

(c) The general credit of neither the Authority nor the State
is pledged to secure the bonds.

Amended by R.2000 d.297, effective July 17, 2000.

See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
In (a), inserted a reference to governmental entities.

19:31-1.2 Bond purchaser

(a) The applicant shall secure a written commitment from
a bond purchaser.

(b) A bond purchaser shall be:

1. A commercial bank or other insti}tutional lender;
2. An underwriter or placement agent;

3. A privately owned entity; or

4. An individual.

(c) A bond purchaser other than a commercial bank or
institutional lender must submit an Application to Purchase
Bonds, which will be reviewed by the Authority to determine
acceptability to purchase a bond. This application includes
requests for identification of, or information about:

1. The officers, directors, partners, owners and stock-

holders of the applicant;
2. Litigation involving the applicant;

3. Applicant’s counsel, principal banks of account, and
accountant; and

4. Financial statements of applicant.

(d) The bond purchaser establishes the amount, term, inter-
est rate, collateral, etc., for the bond in negotiation with the
applicant.

Amended by R.1997 d.270, effective July 7, 1997.
See: 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).

Deleted (c), barring bond purchaser from being substantial owner or
user of project; and recodified former (d) and (e) as (c) and (d).

19:31-1.3 Bond financing

(a) Typically, the bonds are secured by a loan agreement
and a mortgage on project assets.

(b) The funds raised by the bond issue are loaned by the
Authority to pay for eligible project costs. The borrower
signs an agreement with the Authority pledging to make
payments sufficient to cover principal and interest on the
bond. This agreement is then assigned to the bond purchaser.

(c) The borrower makes payments directly to the bond
purchaser or trustee.

19:31-1.4 Eligibility standards
(2) Generally, to be eligible for bond financing:

1. A project must serve a public purpose; that is, main-
tain or expand employment in New Jersey, assist-in-the
economic development or redevelopment of a munici-
pality, maintain or increase the tax base of the municipal-

" ity, and maintain or diversify business and industry in the
State; and

2. Applicants must represent to the Authority that they
would not proceed with their project in the present time,
place, or scope without the Authority’s assistance.

Supp. 8-15-05 31-2
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19:31-1.6

(b) The Authority generally will not approve financial
assistance to a project involving relocation within New Jersey
if the relocation will result in a job loss and/or hardship for
the existing employees or if the relocation endangers the
maintenance of tax ratables in a particular community.

(c) There is no minimum size for borrowings under the
program, but loan requests of less than $750,000 should be
carefully reviewed by the applicant to assure that participa-
tion in the program is cost effective.

(d) Tax-exempt bonds are subject to. the terms and
conditions of the Internal Revenue Codes (IRC); therefore, it
is advisable to consult with financial and legal advisors to
determine the eligibility of the project.

(e) Taxable bonds issued through the Authority are not
subject to the IRC. Loans may be made to borrowers for
various projects and purposes including, but not limited to:

1. Office buildings;

Healthcare financings;

Warehouses and distribution facilities;
Manufacturing projects;

Commercial and retail projects;

S vk » b

Debt refinancing; and

7. Working capital needs.

Amended by R.1995 d.435, effective August 21, 1995.
See: 27 NJ.R. 2377(a), 27 N.J.R. 3216(a).
Amended by R.1997 d.270, effective July 7, 1997.
See: 29 N.J.R. 1485(b), 29NJR. 2844(b).
In (d), deleted last sentence, relating to tax exemptions for interest
income.

19:31-1.5 Application procedures

(a) A prospective applicant should consult with the Au-
thority to determine if the project is eligible.

(b) To apply, a completed Application for Financial As-
sistance (Application) concerning the project shall be sub-
mitted to the Authority for review, together with the Appli-
cation fee.

(c) The Application includes requests for information
about:

1. The applicant’s business, including financial state-
ments and projections;

2. The project to be undertaken;

3. The officers, ‘directors, partners, -owners and stock-
holders of the applicant;

4. Litigation involving the applicant;
5. Other users of the project, if applicable;
6. Municipal approvals, if applicable;

31-3

7. Contractors, - subcontractors, architects, engineers,
and planners who will work on the project, if known;

8. Equipment to be purchased as part of the project;
and

9. The relocation of any part of the applicant’s or user’s
business, if applicable.

(d) ‘Applications are logged in and assigned a number and
project officer for review and processing,.

(e) Applications are assigned to a bond counsel firm from
the Authority’s list of designated bond counsel to review the
project for eligibility under Federal and State law (see
NJ.A.C. 19:31-1.6). At the time of application, applicants
may request assignment of one of the designated bond
counsel firms, which request may be approved by the
Authority at its discretion.

® Applications are processed through several levels of
staff review, and may then be recommended for consideration
and. official action of the Members of the Authority
(Members) at a public meeting. The applicant has no right to
have its Application presented to the Members.

19:31-1.6 Bond counsel review and fees

(a) The Authority is represented. in bond transactions by
bond counsel, a private law firm with particular experience
and expertise in this specialized area of law. The bond
counsel firm:

1. Reviews Applications to determine eligibility under
Federal and State law;

2. Assists the Authority in drafting the necessary
resolutions to be adopted concerning projects;

3. -Publishes notice of public hearing;

4. Drafts financing documents to be used in the
transaction;

5. Prepares certain Federal forms for filing with the
IRS relating to bond financing;

6. Delivers an opinion at the settlement of the
transaction indicating, among other things:

i.  The project qualifies for Authority assistance;

ii. The Authority has taken all necessary steps to
accomplish the transaction; and

iii. The interest income to be .earned on the
Authority bonds issued for the project is exempt from
most Federal and/or State income taxes.

(b) Bond counsel fees are paid by the applicant usually at
the closing of the transaction, and may, subject to certain
limitations, be included as a project cost to be financed out of
the Authority bond issue.

Supp. 8-15-05
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(c) The borrower also is responsible for paying other
professional fees associated with financing the project,
including, but not limited to:

1. Printing fees;
- 2. Real estate commissions;
3. Consulting fees; and
4. Bond purchaser counsel fees.

(d) Applicants may be charged a fee by bond counsel even
though the project does not close with Authority bonds.

19:31-1.7 Approval process

(a) Only the Members acting at a duly constituted public
meeting can authorize or approve assistance to a project.
These public meetings will satisfy the requirements for public
hearings in accordance with the IRC. The Authority staff is
not empowered to authorize or approve such assistance.

(b) The fdllowing approvals are required:

1. A preliminary resolution prepared by bond counsel A

making certain affirmative findings and determinations
concerning the eligibility for assistance.

i.  Such official action permits an applicant to begin
making expenditures on the project without jeopardizing
the tax-free eligibility.

ii. If an applicant makes substantial expenditures on
a project prior to such official action, the expenditures
may not be eligible for tax-free financing. The applicant
should consult with bond counsel for advice as to how
the IRC applies to expenditures. -

iii. A preliminary approval is not by itself sufficient
authorization to permit the issuance of bonds;

2. A final bond resolution prepared by bond counsel
authorizing bonds to be issued, subject to the following:

i.  Receipt of a written commitment acceptable to
the Authority from a bond purchaser;

ii. Substantial agreement among the interested
parties as to the form and substance of the financing
documents; and

iii. Availability under the State volume cap or
carryforward bond allocation for bond financing in
accordance with the IRC; and

3. Approval of the Governor.

(c) Bond counsel may prepare a combination resolution
granting both preliminary and final bond approval at a single
meeting, if the requirements set forth in (b)l and 2 above
have been met.

Supp. 8-15-05

(d) The bond closing must occur within a specified period

of time, usually not exceeding 90 days from the date of final -

bond approval.

Amended by R.1995 d.435, effective August 21, 1995.
See: 27N.J.R. 2377(a), 27 N.J.R. 3216(a):

19:31-1.8 Attorney General review

All financing documents, including the Application, are
subject to review by the Attorney General.

19:31-1.9 Post-closing review

The loan agreement executed with the Authority includes
certain public purpose covenants and obligations that must be
observed by the applicant during the term of the financing.
Failure to comply with these covenants and obligations may
result in cancellation of the bond by the Authority.

Amended by R.1995 d.435,: effective August 21, 1995.
See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a).

SUBCHAPTER 2. GUARANTEE PROGRAM

19:31-2.1 Program description

(a) The Authority is empowered to guarantee a portion of
the principal amount of a financing which would increase or
maintain employment and/or tax ratables in New Jersey, and
which would not be made without the guarantee.

(b) The Authority is empowered to own and lease
equipment and/or real estate to eligible applicants.

(c) There are six types of guarantees available: Fixed
Asset Guarantees, Working Capital Guarantees, Special
Guarantees, Film Production Program Assistance Guarantees,
Smart Growth Predevelopment Guarantees and - Angel
Investor Guarantees.

1. Under the Fixed Assets Guarantee program:

i.  The Authority may guarantee the lesser of $2.0
million or 90 percent of the principal amount of the
financing,

ii. The financing can either be:

1O A taxable or tax-exempt Authority-issued
bond financing (see N.J.A.C. 19:31-1); or

(2) Any other form of financing other than as
stated in (b)1ii(1) above, including, but not limited to,
bank loans, lease financing, seller - take-back
financing, Federal take-back financing and financings
described in (b)3ii(1) and (2) below (“conventional
financing”);

iii. Proceeds of guaranteed conventional financing
can be used for the acquisition of land, buildings,

31-4
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machinery and equipment, the expansion of an existing
building or the renovation of machinery, equipment, and
buildings; and

iv. Use of the proceeds of tax-exempt bond
financing is governed by the Internal Revenue Code.

2. Under the Working Capital Guarantee program:

i. The Authority may guarantee the lesser of $1
million or 90 percent of the principal amount of the
financing;

ii. The financing can be either a conventional
financing or an Authority-issued tax-exempt or-taxable
~bond (see N.J.A.C. 19:31-1), subject to the terms and
conditions of the Internal Revenue Code; and

iii. The financing proceeds can -be used for
refinancing of existing debt, purchase of inventory, or
operating expenses.

3. Under the Special Guarantee program:
i.  The Authority may guarantee any amount;
ii. The Authority guarantee shall be of:

(1) A loan or guarantee from a governmental
entity which may be the Federal or State government,
a department of the Federal or State government, an
agency of the Federal or State government or a
political subdivision of the State of New Jersey;

(2) A loan made under the Community Lending
Program of the Federal Home Loan Bank of New
York;

(3) Bonds issued by the Authority as a part of a
bond issue for the benefit of multiple borrowers
(whether or not such bond issue consists of multiple
series of bonds issued for the benefit of individual

~ borrowers);

(4) Conventional financing. An applicant for a
conventional financing guarantee shall:

(A) Be in an industry and municipality that is
targeted by the Authority as set forth in N.J.A.C.
19:30-5; .

(B) Demonstrate to the Authority that it has
viable options to vacate the State or locate to
another state, has been offered economic incentives
by the competing state and that, without the special
guarantee the applicant will not undertake the
relocation or expansion in.the State; and

(C) - Create or maintain a minimum of 200
permanent full-time jobs in the -State. The
Authority’s assistance shall not exceed $50,000 per
job created and/or maintained; or

(5) Structured finance assistance. For purposes of
this sub-subparagraph and the transaction documents,

31-5

the following words and terms shall have the
following - meanings, unless the context clearly
indicates otherwise: :

“Base years” means the first two complete calendar years
following the approval by the members provided, however,
that, at its discretion, an approved applicant may notify the
Authority that the base years have terminated prior to such
date, and further provided that in those instances where
significant construction/ renovation of the project requires a
certificate of occupancy to be awarded prior to occupancy of
the project site, the base years will commence upon the
issuance of a certificate of occupancy by the municipality.

“Employment compliance period” means with respect to
net new full-time permanent jobs to be created, the five
consecutive years immediately following the base years and
with respect to full-time permanent jobs in the State to be
retained, the five consecutive years immediately following
the approval of the project by the members. Compliance with
other covenants required by the transaction documents may
be longer than the employment compliance period.

“Full-time permanent job” means a job filled by a full-time
employee as that term is defined at N.J.A.C. 19:31-10.2.

“Net new full-time permanent job” means the full-time
permanent jobs created in excess of the number of jobs
existing at the project site at application. “Net new full-time
permanent job” shall- not include: any person who was
previously employed in New Jersey by the business or by a
related person as defined in N.J.S.A. 54:10A-5.5 if the
employee is transferred to the business which is the subject of
the application unless the employee’s position at his or her
previous employer is filled by a new employee.

“Structured finance assistance” means the program set
forth in this sub-subparagraph, whereby the Authority
purchases machinery, equipment, furniture, leasehold
improvements or construction materials using the sales tax
exemption granted to the Authority pursuant to N.J.S.A.
54:32B-9 and leases such items to an approved applicant.

(A) Eligibility. In order to be eligible for
structured finance assistance, an applicant shall:

I.  Demonstrate that the project involves an
industry targeted by the Authority, as set forth in
N.J.A.C. 19:30-5 or is a designated industry as
that term is defined in N.J.A.C. 19:31-10.2; and
is located either in a Metropolitan Planning Area
(PA 1), Suburban Planning Area (PA 2),
designated center or an area designated for
growth in a plan that has been endorsed by the
New Jersey State Planning Commission at
N.J.S.A. 52:18A-196 et seq.;

II. Demonstrate to the Authority that it has
viable options to locate the project out of the
State, has been offered economic incentives by a

Supp. 8-15-05
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competing state and that, without the structured
finance assistance, the applicant will not retain,
relocate or expand the project in the State;

III. Create a minimum 400 net new full-time
permanent jobs or retain a minimum of 600 full-
time permanent jobs in the State. If the applicant
does not meet the new or retained jobs criteria as
set forth in the preceding sentence, it can qualify
for structured finance assistance if the aggregate
number of full-time jobs to be created and
retained total at least 750 of which 300 are net
new full-time permanent jobs created.

(B) Program requirements. Eligible applicants
for structured finance assistance must comply with
the following requirements:

I.  The Authority’s exposure (if any) shall
not exceed $50,000 per full-time permanent job;

II. The maximum time allowed for
acquisition of machinery, equipment, furniture
and fixtures, leasehold improvements or
construction materials shall be five years from
the approval by the members of the project
although the actual lease term may be for a
longer period; and

III.  Structured finance- assistance shall have
a rolling cap of $40 million of sales tax benefit
per two-year period based on the State’s fiscal
year. In the event that the rolling cap is met, the
EDA may seek the approval of the State
Treasurer to exceed the cap and shall only
proceed with the administration of the sales tax
benefit with the State Treasurer’s written
approval. By example, if the sales tax benefit
approved in fiscal year 1 was $18 million, the
amount available for approval in fiscal year 2
would be $22 million.

(C) The Authority may reduce the amount of
sales tax benefit that is available to any applicant if
the amount of sales tax benefit available under the
cap is not sufficient to provide the total sales tax
benefit that would have otherwise been available.

(D) If a firm does not meet their new job
projections, it shall return to the State a
proportionate percentage of the sales tax benefit.

iii. Notwithstanding (c)3ii(4) above, a company that
is not targeted by the Authority as set forth in N.J.A.C.

19:30-5, but can meet the criteria set forth in (c)3ii(4)(B) -

above shall be eligible for a special guarantee if it can
demonstrate that at least 400 permanent full-time jobs
will be maintained in New Jersey and the Authority’s
exposure shall not exceed $50,000 per job maintained.

4. Under the Film Production Assistance Program:

31-6

i.  The Authority may provide guarantees of private
loan(s) in eligible film projects. The maximum amount
of Authority assistance shall be the lesser of $1.5 million
or 30 percent of the private loan(s);

ii. The Authority, prior to the granting of any
guarantee, shall require: -

(1) That funding for the film project, as defined in
P.L. 1974, c.80 (N.J.S.A. 34:1B-180(3)), has been
secured and is in place through a financial institution;

(2) The film production company, as defined in
P.L. 1974, c.80 (N.J.S.A. 34:1B-180(3)), to enter into
a completion bond or similar security with the
Authority in such form, amount, and terms as shall be
determined by the Authority; and

(3)'That a minimum of one-half the estimated total
production costs have been obtained from other
sources;

iii. The Authority shall provide in any agreement
between the Authority and a film production company
for a guarantee that the lender shall retain a security
interest in the assets of the film production company,
including, but not limited to, all revenues, payments,
money, and proceeds generated by the company’s film
project, and the Authority shall have a subrogated
security interest in the collateral to the extent necessary

to insure the Authority’s full recovery of the amount of

any guarantee;

iv. At least 50 percent of the material and production
costs for any assisted project shall be purchased and/or
spent in the State of New Jersey;

~

v. More than:70 percent of the filming days must
take place in the State of New Jersey;

vi. Film production companies must provide in their
employment contracts that not less than the prevailing
wage rate, as determined by the Commissioner of Labor,
pursuant to P.L. 1963, c.150 (N.J.S.A. 34:11-56.25 et
seq.), shall be paid to workers employed in the
performance of contracts in connection with a proposed
project, including construction, reconstruction, rehabili-

tation or demolition of property and improvements -

thereon; and

vii. The total Authority exposure to any entity or
related entities shall not exceed $1.5 million at any one
time. Related entities shall mean any person(s) or
entity(ies) with ownership interests of 10 percent or
more.

5. Under the Smart Growth Pre-development Guaran-

tee Program:

i.  The amount of the Authority guarantee shall not
exceed $1.0 million;

N
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ii.” The financing can be either - a conventional
financing or an Authority-issued tax-exempt or taxable
bond (see N.J.A.C. 19:31-1), subject to the terms and
conditions of the Internal Revenue Code;

iii. The financing proceeds shall be used for the pur-

. poses of pre-development site preparation costs to be
determined by the Authority. Such costs may include,
but are not limited to, land assemblage, demolition, re-
moval of materials and debris and engineering costs; and

iv. Applicants for Smart Growth Pre-development
Guarantee shall-have projects which must be located
either in Planning Areas 1 or 2, designated centers or in
municipalities with endorsed plans- as defined by the

State Redevelopment Plan, must evidence municipal

support and be part of a local redevelopment plan.

6. Under the Angel Investor Program, the Authority
may guarantee a portion of a loan or equity investment by
an individual or business to an early stage company for a
period not to exceed five years. The amount of the
guarantee shall not exceed $500,000.

(d) Both the Fixed Asset guarantee and the Working
Capital guarantee have a maximum term of 10 years for the
guarantee, although the financing can be for a longer term.
Smart Growth Pre-development guarantees have a maximum
term of three years. A Special Guarantee term shall not
exceed the term of the financing. Film Production Assistance
Program guarantee terms will be determined on a project-by-
project basis. Factors to be considered in determining the
terms of the guarantee are as set forth in N.J.A.C. 19:31-2.4.

Amended by R.1997 d.270, effective July 7, 1997.
See: 29 NLJ.R. 1485(b), 29 N.J.R. 2844(b).

In (b), substituted “three types” for “two types” and added “and
Special Guarantees™; - in (b)1ii(1), inserted “Authority issued”; added
(b)1ii(2); substantially amended (b)2ii; in (b)iii, substituted “financing
proceeds” for “loan proceeds™; inserted (b)3; and in (c), added last
sentence.

Amended by R.2000 d. 297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

Inserted a new (b); recodified former (b) and (c) as (c) and (d); and
in the new (c)3, inserted “or locate to another state” following “State” in
11(4)(B), and substituted a reference to companies for a reference to
existing New Jersey companies in iii. :

Amended by R.2000 d.482, effective December 4, 2000.
See: 32 N.J.R. 3555(a), 32 N.J.R. 4275(b).
Inserted (c)3ii(5).
Amended by R.2001 d.242, effective July 16, 2001.
See: 33 N.J.R. 1567(a), 33 N.J.R. 2495(b).

In (b), deleted the second sentence; rewrote (c).

Amended by R.2004 d.139, effective April 5, 2004.
See: 36 N.J.R.143(a), 36 N.J.R. 1787(b).

In (c), rewrote the introductory paragraph and added 4; in (d), added

the last sentence. _
Amended by R.2004 d.346 and d.347, effective September 20, 2004.
See: 36 N.J.R. 2305(a), 36 N.J.R. 4321(a), 36 N.J.R. 2616(a), 36 N.J.R.
4322(a).
Rewrote (c); in (d), added the second sentence.
Amended by R.2005 d.274, effective August 15, 2005.
See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).
Rewrote (c).
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- 19:31-2.2 Eligibility standards

(a) Generally, preference for guarantees is given to
projects which:

1. Are job intensive;
2. Will create or maintain tax ratables;

3. Are located in an economically distressed area;
and/or ‘

4. Represent an important economic sector of the State.

(b) For fixed asset financing guarantees, the applicant will
be required to invest at least 10 percent equity into the
project.
19:31-2.3 Application procedures

(a) The prospective applicant should consult with the

Authority to determine if the project is eligible for

consideration.

(b) To apply, a completed Application for Financial Assis-
tance (Application) concerning the project shall be submitted
to the Authority for review, together with the Application fee.

(c) A completed Application includes:

1. A history and description of the applicant’s business;

2. A description of the proposed project and a detailed
breakdown of the use of the loan proceeds;

3. Annual financial statements for the three most recent
years, including the balance sheets, operating statements
and reconciliations of the source and application of funds;

4. A current interim statement, if the most recent
annual financial statement is more than six months old; ’

5. Three years of projections, including the balance
sheets, operating statements, reconciliation of the source
and application of funds, and a detailing of the assumptions
used in preparing the projections;

6. A list of the applicant’s five largest customers,
including the customer name, address, telephone number
and contact person;

7. A list of the applicant’s five largest suppliers,
including the supplier name, address, telephone number,
and contact person;

8. A schedule of all officers, directors and stockholders
(owning 10 percent or more of the stock), including
resumes and signed, dated personal financial statements;
and

9. A formal commitment letter from the lender
providing the loan, including all terms, conditions,
collateral, and a statement of the requirement for the
Authority guarantee.

(d) The Authority may also require:
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1. Appraisal(s) on real property and/or machinery and
equipment;

2. Aging of accounts receivable;
3. Aging of accounts payable; and/or

4. Any additional information deemed necessary to
evaluate the Application.

(e) For all Film Production Assistance Program guaran-

tees, the Authority shall require, in addmon to the require-

ments of (a) through (d) above:
1. A copy of the completion bond;

2. Copies of distribution agreements, as may be avail-
able, with major intended markets specified, and details
including, but not limited to, companies, territories, and/or
countries involved, and duration of exhibition in all major
-intended markets;

3. Specifics on target audience(s) for film project;

- 4. A listing and copies of credentials for all principals
signed to participate in the film project in the following
categories: producing, directing, acting, screenwriting, and
cinematography;

5. A complete breakdown of the film project budget;

6. A copy of the proposed shooting schedule, including
dates and locations;

7. A copy of the screenplay and brief treatment of the
film project, specifying chain of title and/or assignment of
rights to literary property; :

8. The location of production office; and

(

9. Proof of liability insurance in an amount acceptable
to the Authority.

(f) Applications are processed through several layers of
staff review, and may then be recommended for consideration
and official action of the Members at a public meeting. The
applicant has no right to have its Application presented to the
Members.

Amended by R.2004 d.139, effective April 5, 2004.
See: 36 N.J.R. 143(a), 36 N.J.R. 1787(b).
~ Added a new (e) and recodified former (e) as (f).

19:31-2.4. Evaluation process

(a) When all of the required information is received, the
Authority will perform its own credit evaluation based on the
following:

1. Visitation to the applicant’s place of business, which
may take place prior to the Application as part of the
meeting to determine eligibility;

2. An analysis of historic and projected financial
statements and a comparison to industry peers;

3. An independent industry study using source material
such as the U.S. Department of Commerce’s Industrial

Outlook and the Standard & Poor’s Industry survey, eem-
paring the applicant’s projections to the study, and consid-
ering the short term and long term outlook for the industry;

4. Contact with applicant’s customers to ascertain the
quality of the product or service provided, the competitive-
ness of the pricing, reliability and timeliness of delivery,
length of the relationship, likelihood of the relationship
being continued, and the customers’ opinions of the
applicant’s management;

5. Contact with applicant’s suppliers to ascertain the

length of the relationship, the amount of credit extended,
the amount of purchases, payment history, the likelihood of
the relationship being continued, and pos51bly an opinion
of applicant’s management;

6. Contact with applicant’s bank(s) to ascertain credit
history and an opinion of the applicant’s management;

7. An analysis of collateral .available to secure ' the
requested financing as to adequacy of amount, quality,
condition and marketabﬂlty,

8. Independent credit investigations of the applicant
and its principals, which may include real estate searches,
financing statement searches, and Judgment and lien
searches; and

9. For projects funded under the Film Industry Produc-
tion Assistance Guarantee Program, the Authority may
utilize a consultant or subject matter experts such as the
staff of the New Jersey Motion Picture and Television
Commission to review each application and its technical
elements for the purpose of assisting the Authority in an
investigation and analysis of the financial soundness of the
film project or film production company. This review will
be considered by the Authority in addition to its own credit
evaluation based on the criteria in (a)1 through 8 above.

(b) After completing (a) above, a determination is made as
to the merits of the request, the likelihood of repayment, and
the adequacy of the ‘collateral available to secure the
requested financing. -

(c) If a positive determination is made, the reqnested
financing is presented to the Members for approval.

Amended by R.2004 d.139, effective April 5, 2004.
See: 36 N.J.R. 143(a), 36 N.J.R. 1787(b).
Added (a)9.

19:31-2.5 Approval process

(a) Only the Members can approve a guarantee, either
directly or through delegatlon

(b) When the Members approve a request, the minutes of
the meeting at which such approval occurs are submltted to
the Governor.

(¢) The Members’ approval is effective 10 working days
after the Governor’s receipt of the minutes, prov1ded no
gubernatorial veto of this action has occurred.
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(d) Ifthere has been no veto, a formal commitment letter is
issued to the applicant and the bank which will be providing
the loan.

1. The commitment letter incorporates the bank’s
commitment, and contains all terms, conditions and
collateral required by the Authority.

2. Except for the Angel Investor Program guarantee
and the Structured Finance Program, usually, life insurance
on the applicant’s principal officer(s) is required in an
amount equal to the Authority’s guarantee. The life
insurance must name the Authority as collateral assignee.

3. Except for the Angel Investor Program guarantee
and the Structured Finance Program, personal guarantees
of owners of 10 percent or more of the applicant are
usually required, and there may be a requirement for
collateral apart from the applicant’s collateral to secure the
personal guarantees.

(e) When the commitment letter has been accepted by the
applicant and the bank, and returned to the Authority, a list of
closing instructions is mailed to the attorneys for the
applicant and bank.

(f) When all required documentation is prepared, in form
and content satisfactory to the Authority, a loan closing is
scheduled and the guarantee is delivered to the lender.

Amended by R.1995 d.435, effective August 21, 1995.
See: 27 NJ.R. 2377(a), 27 N.J.R. 3216(a).
Amended by R.2005 d.274, effective August 15, 2005.
See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).

Rewrote (a) and (d).

19:31-2.6 Attorney General review

All financing documents, including the Application, are
subject to review by the Attorney General’s Office.

Amended by R.1995 d.435, effective August 21, 1995.
See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a).

SUBCHAPTER 3. DIRECT LOAN PROGRAM

19:31-3.1 Program description

(a) The Authority is empowered'to make direct loans to
applicants which are unable to obtain funding from conven-
tional sources even with the help of an Authority guarantee.

(b) Except as otherwise provided in this subsection, direct
loans are available in a maximum amount of $750,000 for
fixed asset financing and $500,000 for working capital.

1. Fof the Smart Growth Pre-development Loan
Program, the maximum loan amount will be $1 million.

2. For the Brownﬁelds Rédevelopment Loan Program,
the maximum loan amount will be $750,000.

31-9

3. The maximum amount of combined total financing
under the Smart Growth Pre-development and Brownfield
Redevelopment loan program(s) is $1.0 million.

4. The maximum amount of total financing for the New
Jersey Growth Fund Program shall be $1 million per
transaction.

(c) Proceeds of fixed asset loans can be used for the
acquisition of land, buildings, machinery and equipment, the
expansion of an existing building or the renovation of -
machinery, equipment, and buildings.

(d) Proceeds of working capital loans can be used for
refinancing of existing debt, purchase of inventory, or
operating expenses. ’

(e) Proceeds of Smart Growth Pre-development loans shall
be used for the purposes of pre-development site preparation
costs to be determined by the Authority. Such costs may

_ include, but are not limited to, land assemblage, demolition,

removal of materials and debris and engineering costs.

(® Proceeds of Brownfield Redevelopment loans shall be
used for financing those remediation costs deemed eligible by
the New Jersey. Department of Environmental Protection
pursuant to the Municipal Landfill Site Closure, Remediation
and Redevelopment Agreement that has been entered into by
the applicant with the New Jersey Department(s) of
Environmental Protection and Treasury, and the New Jersey
Commerce and Economic Growth Commission.

(g) For the Authority’s Direct Loan Program, the applicant
shall elect in writing, at or prior to the time of closing, a fixed
interest rate as set forth in (g)1 below or a variable interest
rate as provided in (g)2 below.

‘1. Fixed Rate Interest:

i. Interest on. Smart Growth Predevelopment,
Brownfield Redevelopment, fixed asset or working capi-
tal loans will be fixed at the time of closing and shall be
indexed to the United States Treasury Bill of like term
plus any additional basis points to be determined by the
Authority pursuant to the criteria set forth herein; with a
floor of four percent and no more than a maximum of
the highest Prime Rate as published in the Wall Street
Journal plus three percent. Factors to be considered
when calculating the additional interest basis points may
include the applicant’s creditworthiness, quality of
collateral, the project’s location-municipality, whether
the applicant is locating to a former brownfield site, the
industry type, the leveraging of total project costs to
public dollars, whether the business is new to the State
or expanding operation in the State, and the increase in
tax ratable values.

ii. The Loans to Lenders component of the Fund for
Community and Economic Development will charge an
interest rate to be fixed at three percent for the first five
years. For those loans that extend beyond five years, the
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rate will adjust to four percent on the first day of the
sixth year. For those loans that extend beyond seven
years, the rate will adjust to five percent on the first day
of the eighth year. The maximum term of a Loans to
Lenders Loan will be 10 years. :

iii. The rate to be charged for the New Jersey
Growth Fund Program is fixed at four percent plus any
additional basis points to be determined by the Authority
pursuant to the criteria set forth herein; with a floor of
four percent and no more than two times the highest
Prime Rate as published in the Wall Street Journal.
Factors to be considered when calculating the additional
interest basis points may include the special criteria
detailed in N.J.A.C. 19:31.3.2(f).

2. Variable Rate Interest: Interest on fixed asset and
working capital loans is at a rate no less than three percent
or the Federal Discount Rate, whichever is greater, and no
more than one percent below the highest Prime Rate as
published in the Wall Street Journal at the time of closing.
The interest rate will be variable, adjusted on the first
business day of each calendar quarter in accordance with
the relationship of the original calculated interest rate to the
Prime Rate or the Federal Discount rate. The maximum
increase in the variable interest rate over a five year period
will be five percentage points greater than the original
calculated interest rate. Factors to be considered when
calculating the interest rate are as set forth in (g)1 above.

3. In addition to any interest charged on a New Jersey
Growth Fund loan, the Authority may also require the
payment of additional fees, including, but not limited to,
warrants, stock, stock options, a percentage of royalties,
and a percentage of sales proceeds.

(h) The term of a fixed asset or working capital loan is a
maximum of 10 years, although the repayment schedule is
usually for a shorter time based on the applicant’s ability to
repay. Smart Growth Predevelopment and Brownfield
Redevelopment loans will have a maximum term of three
years. The New Jersey Growth Fund term is a maximum of
10 years, and may allow for interest only payments for a
portion of the term, or for interest and payment deferrals, with
the repayment schedule to be determined on revenue and
operational milestone achievement.

(i) The Authority may make direct loans in excess of
$750,000 and up to $2 million for fixed assets. An apphcant
for a direct loan in excess of $750,000 shall:

1. Beinan industry or municipality that is targeted by
the Authority as set forth in N.J.A.C. 19:30-5 or located in
the Port District;

2. Demonstrate to the Authority that it has viable
options to vacate the State, has been offered economic
incentives by the competing state and, without the special
guarantee, the applicant shall not undertake the relocation
or expansion in the State; and

Supp. 8-15-05

3. Create or maintain a minimum of 200 permanent
full-time jobs in the State. The Authority’s assistance shall
not exceed $50,000 per job created and/or maintained.

(i) Notwithstanding (i) above, an existing New Jersey
company that is not targeted by the Authority as set forth in
N.J.A.C. 19:30-5, but can meet the criteria set forth in (i)2
above shall be eligible for a direct loan in excess of $750,000
if it can demonstrate that at least 400 permanent full-time jobs
shall be maintained in New Jersey and the Authority’s
exposure shall be maintained in New Jersey and the
Authority’s exposure shall not exceed $50,000 per job
maintained.

(k) For purposes of (i) and (j) above, the direct loan term
shall not exceed 10 years.

Amended by R.1992 d.126, effective March 16, 1992.
See: 24 N.J.R. 177(b), 24 N.J.R. 970(b).

Revised (e).
Amended by R.1995 d.435, effective August 21, 1995.

“See: 27 N.JR. 2377(a), 27 N.J.R. 3216(a).

Amended by R.1997 d.270, effective July 7, 1997.
See: 29 N.J.R. 1485(b), 29 N.J.R. 2844(b).

Added (g) through (i).

Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

In (g)1, substituted “or” for “and” following “industry”.
Amended by R.2001 d.242, effective July 16, 2001.

See: 33 N.J.R. 1567(a), 33/ N.J.R. 2495(b).

In (b), substituted “$750,000” for “$500,000” and “$500,000” for
“$250,000”; in (g) and (h), substituted “$750,000” for “$500,000”.
Amended by R.2002 d.223, effective July 15, 2002.

See: 34 N.J.R. 1247(a), 34'N.J.R. 2469(a).

Rewrote (e). '

'-Amended by R.2002 d.333; effective October 7, 2002.

See: 34 N.J.R. 2412(a), 34 NJ.R. 3531(a).
Rewrote (e).
Amended by R.2004 d.94, effective March 1, 2004.
See: 35 N.J.R. 5047(a), 35NJR. 5369(a), 36 NJR. 1198(b).
Rewrote (€).
Amended by R.2004 d.346, effective September 20, 2004.
See: 36 N.J.R. 2305(a), 36 N.J.R. 4321(a)
Rewrote the section.
Amended by R.2005 d.274, effective August 15, 2005.
See: 37 N.J.R. 1714(a), 37 NJR. 3058(a).
_ In (b), added 4; rewrote (g) and (h).

19:31-3.2 Eligibility standards

(a) Generally, preference for direct loans is given to
projects which:

1. Are job intensive;
2. Will create or maintain tax ratables;

3. Are located in an economically-distressed area;
and/or

4. Represent an important economic sector of the State.

(b) For fixed asset loans, the applicant will be required to
invest at least 10 percent equity into the project.

(c) The applicant must demonstrate to the Authorlty that it
is unable to obtain conventional, affordable financing on its
own or with the availability of an Authority guarantee.
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(d) For Smart Growth Pre-development loans, projects
must be located in Planning Areas 1 and 2, designated centers
or in municipalities with endorsed plans as defined by the
State Redevelopment Plan, must evidence municipal support
and be part of a local redevelopment plan.

(e) For Brownfield Redevelopment Loans, project sites
must be the subject of a Municipal Landfill Site Closure,
Remediation and Redevelopment Agreement that has been
entered into by the applicant with the New Jersey Depart-
ments of Environmental Protection, Treasury and the New
Jersey Commerce, Economlc Growth and Tourism Commis-
sion.

() For New Jersey Growth Fund loans, projects wilbl be
considered eligible if they have the following characteristics:

1. Technology that has a strong likelihood and clear
timeline to achieve commercialization;

2. A meaningful and defined market and customer base
for the technology;

3. A management team possessing - approprlate skill
sets, capacity and financial resources and willingness to
strengthen management - through other means such as
advisory or consultant services;

4. A meaningful customer base, partners, strategic
alliances and professional relationships;

5. An ability to leverage the Authority’s resources by
evidence-of other fund raising and need for future capital
requirements;

6. A clear record of specific operational and research
milestones achieved to date and proposed schedule and
means to achieve future mllestones,

7. A current and complete business plan mcludmg a
detailed financial model; and

8. Location of the business in either an Innovation
Zone, Urban Enterprise Zone or area targeted for smart
growth redevelopment as determined by the New Jersey
Development and Redevelopment Plan; or

9. A Business that is located in a targeted industry.

Amended by R.2004 d.346, effective September 20, 2004. -
See: 36 N.J.R. 2305(a), 36 N.J.R. 4321(a).
Added (d) and (e).
Amended by R.2005 d.274, effective August 15, 2005.
See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).
In (e) substituted «,” for “and” following “Commerce”, added “and
Tourism” following “Growth”; added (f). :

19:31-3.3 ' Application procedures

(a) The prospective applicant should consult with the
Authority to - determine if the prOJect is eligible for con-
sideration.

(b) To apply, a completed Application for Financial
Assistance (Application) concerning the project must be
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" submitted to the Authority for review, together with the
Application fee.

(c) A completed Application includes:

1. A history and description of the applicant’s business;

2. A description of the proposed project and a detailed
breakdown of the use of the loan proceeds;

3. Annual financial statements for the three most recent
years, including the balance sheets, operating statements

~and reconciliations of the source and application of funds;

4. A current interim statement, if the most recent
annual financial statement is more than six months old;

5. -Three years of projections, including the balance
sheets, operating statements, reconciliation of the source
and apphcatlon of funds, and a detailing of the assumptlons
used in preparing the projections;

6. A list of the applicant’s five largest customers,

including the customer name, address, telephone number,

and contact person;

7. A list of the applicant’s five largest suppliers,
including the supplier name, address, telephone number,

and contact person; and -

8. A schedule of all officers, directors and stockholders
(owning 10 percent or more of the stock), including
resumes and signed, dated personal financial statements.

:(d) The Authority may also require:

1. Appraisal(s) on real property and/or machinery and
equipment;

2. Aging of accounts receivable;
3. Aging of accounts payable; and/or

4. Any additional information deemed necessary to
evaluate the Application.

(e) Applications are processed through several layers of

staff review, and may then be recommended for consideration
and official action of the Members at a public meeting. The
applicant has no right to have its Application presented to the
Members.

19:31-3.4 Evaluation process

(a) When all of the required information is received, the.

Authority will perform its own credit evaluation based on the
following:

- 1. Visitation to the applicant’s place of business, which
may take place prior to the Application as part of the
meeting to determine eligibility;

2. An analysis of historic and ‘projected financial
statements and a comparison to industry peers;
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3. An independent industry study using source material
such as the U.S. Department of Commerce’s Industrial
Outlook and the Standard & Poor’s Industry survey,
comparing the applicant’s projections to the study, and
considering the short term and Iong term outlook for the
mdustry,

4. Contact with applicant’s customers to ascertain the

quality of the product or service provided, the com-.

petitiveness of the pricing, reliability and timeliness of
delivery, length of the relationship, likelihood of the
relationship being continued, and the customers’ opinions
of the applicant’s management;

5. Contact with applicant’s suppliers to ascertain the
length of the relationship, the amount of credit extended,
the amount of purchases, payment history, the likelihood of
the relationship being continued, and poss1bly an opinion
of applicant’s management;

6. Contact with applicant’s bank(s) to ascertain credlt
h1story and an opinion of the applicant’s management;

7. An analy51s of collateral available to secure the
requested financing as to adequacy of amount, quality,
condition and marketability; and

8. Independent credit investigations of the applicant
and its principals, which may include real estate searches,
financing statement searches, and judgment and lien
searches.

(b) After completing (a) above, a determination is made as
to the merits of the request, the likelihood of repayment, and
the adequacy of the collateral available to secure the
requested financing.

(c) If a positive determination is made, the requested
financing is presented to the Members for approval.

19:31-3.5 Approval process

(a) Only the Members can approve a direct loan, either
directly or through delegation.

(b) When the Members approve a request, the minutes of
the meeting at which such approval occurs are submitted to
the Governor.

(c) The Members’ approval is effective 10 working days
after the Governor’s receipt of the minutes, provided no
gubernatorial veto of this action has occurred

(d) Ifthere has been no veto, a formal comm1tment letter is
issued to the applicant.

1. The commitment letter contains all terms, conditions
.and collateral required by the Authority.

2. With the exception of the New Jersey Growth Fund,
usually, life insurance on the applicant’s principal
officer(s) is required in an amount equal to the Authority’s

Supp. 8-15-05

guarantee. The life insurance must name the Authorlty asa
collateral assignee.

3. . With the exception of the New Jersey Growth Fund,
personal guarantees of owners of 10 percent or more of the

applicant are usually required, and there may be a require-

ment for collateral apart from the applicant’s collateral to
secure the personal guarantees.

(¢) When the commitment letter has been accepted by the
applicant and returned to the Authority, a list of closing
instructions is mailed to the attorney for the applicant.

(D When all required documentation is prepared, in form

and content satisfactory to the Authority, a loan closing is
scheduled and the funds are made available to the applicant.

Amended by R.1995 d.435, effective August 21, 1995.
See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a).
Amended by R.2005 d.274, effective August 15, 2005.
See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a).

Rewrote (2) and (d)2 and 3. .

19:31-3.6 Attorney General review

All financing documents, including the Application, are
subject to review by the Attorney General’s Office.

Amended by R.1995 d.435, effective August 21, 1995.
See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a).

SUBCHAPTER 4. DQWNTOWN BEAUTIFICATION
PROGRAM :

)

19:31-4.1 Program description

(a) The Authority is empowered to make direct loans to
owners and operators of retail and commercial businesses
located in downtown urban areas who are unable to obtain
funding from conventional sources to upgrade thelr propertles
and to remain in such areas.

(b) Applicants may be eligible for loans in amounts
ranging from $5,000 to $100,000.

(c) Proceeds of loans are to be used primarily to renovate,

remodel or expand the interior and/or exterior of the facility,

but a limited amount of the funds can be used for workmg
capital.

(d) Interest on these ‘loons is equal to orle percent below
the Federal Discount Rate at the time of loan closing, with a
minimum of three percent and a maximum of 10 percent.

(e) The term of the loan is a maximum of 10 years,
although the repayment schedule is usually for a shorter term
based on the applicant’s ability to repay.

Amended by R.1995 d.435, effective August 21, 1995.
See: 27 N.J.R. 2377(a), 27 N.J.R. 3216(a). -
Amended by R.2001 d.242, effective July 16, 2001.
See: 33 NLJ.R. 1567(a), 33 N.J.R. 2495(b).

In (b), substituted “$100,000” for “$50,000”.
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4. An executed form of the standard selling agreement,
with the Private Financial Assistance Form attached as an
exhibit; and

5. If the applicant was authorized to sell and did sell

tax benefits in the prior year, a spending certification that

attests that the applicant spent the proceeds of the prior
year’s sale of tax benefits in accordance with the prior
year’s Private Financial Assistance Form.

(c) After approval of the tax benefit by the Division of
Taxation as evidenced by the issuance of a tax certificate
which will be sent to the Authority, the Authority will issue
final approval of the grant only upon the receipt of a
certificate from the applicant, dated the date of the closing of
the sale of the tax benefit certificate that states, among other
matters, that as of the date of the certificate, the company is
operating as a new or expanding emerging biotechnology or
technology business and has no current intention to cease

operating as a new or expanding emerging biotechnology or

technology business. Returning companies are not required to
satisfy the definition of “new or expanding.”

Amended by R.2002 d.254, effective August 5, 2002.
See: 34 N.J.R. 1603(a), 34 N.J.R. 2800(b).

In (a), rewrote 4 and 5i.
Amended by R.2002 d.334, effective October 7, 2002.
See: 34 NJ.R. 2414(a), 34 N.J.R. 3531(b)

Rewrote (b) and (c).
Amended by R.2003 d.443, effective November 3, 2003.
See: 35 N.J.R. 3466(a), 35 NJR.5 162(a)

Rewrote (c).
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(a) Only the members of the Authority can deny an
applicant’s eligibility in the program.

Approval process

(b) When the members deny a request, the minutes at

which such denial occurs are submitted to the Governor.

(c) The members’ action is effective 10 working days after
the Governor’s receipt of the minutes, provided no veto has
been issued.

(d) An applicant may appeal the Board’s action by
submitting in writing to the Authority, within 20 days from
the date of the Board’s action, an explanation as to how the
applicant has met the program criteria. The Authority cannot
consider any new information about the project developed
after the June 30 submission deadline. Only that information
clarifies the application filed shall be reconsidered. In the
event the company is reconsidered as eligible, its application
shall be presented at the next available Board meeting.

Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).
Rewrote the section.
Amended by R.2001 d.242, effective July 16, 2001.
See: 33 N.J.R. 1567(a), 33 N.J.R. 2495(b).
In (d), rewrote the first sentence.
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19:31-12.7 Allocation of tax benefits

(a) The Program is authorized to provide no more than
$60,000,000 of tax benefits over each State fiscal year. Of the
$60,000,000 of transferable tax benefits authorized for State
fiscal year 2005 and each State fiscal year thereafter,
$5,000,000 shall be allocated for the surrender of transferable
tax benefits exclusively among the eligible companies that
operate within the boundaries of the innovations zones during
State fiscal year 2005, and $10,000,000 shall be so allocated
exclusively among the eligible companies that operate within

_the boundaries of the innovation zones during fiscal year

2006 and for each State fiscal year thereafter, $10 million

- shall be so -allocated for eligible. companies that operate

within the boundaries of the innovation zones in each
respective State fiscal year thereafter. In the event the total
amount of transferable tax benefits approved exceeds these
limitations or any subsequent limitations, the Authority shall
allocate the transfer of tax benefits as follows:-

1. Each company is limited to a maximum lifetime tax
benefit of $10 million.

2. Businesses with less than $250,000 in tax benefits
will be authorized to sell all of their benefits in the current
year. :

3. Businesses with more than $250,000 in tax benefits
will be authorized to sell at least $250,000 of their benefits
in the current year. In each successive year in which a
selling business reapplies to the program, the applicant will
be authorized to sell at least 50 percent of the amount sold
in the prior year, with a minimum of $250,000.

4. For eligible companies in innovation zones, each
company is eligible for an allocation of the lesser of
$250,000 or the value of their eligible benefits. After
allocations are made to these companies, any available
balance of the additional $5 million in benefits in State
fiscal year 2005, or of the additional $10 million in benefits
in State fiscal year 2006 and for each State fiscal year
thereafter, shall be apportioned among eligible companies
in innovation zones with unmet eligible benefits. The
formula to be followed for that apportionment is as

- follows:

i. An allocation factor shall be calculated by
dividing the balance of the additional funds authorized
for innovation zones by the amount of the unmet eligible
benefits for companies in the zones.

ii. Each innovation zone company’s unmet eligible
benefits will be multiplied by the allocation factor as
detailed in (a)4i above to arrive at the enhanced
allocation.

iii. The eligible companies in innovation zones with
remaining unmet eligible benefits shall participate in the
allocation of the remaining pool for State fiscal year
2005 of $55,000,000 and $50,000,000 for each State
fiscal year thereafter.
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5. After the dollars are set aside in the amounts
provided in (a)2 and 3 above, the remaining funds available
to the program, in that fiscal year, shall be allocated among
the businesses with more than $250,000 of tax benefits.
The available tax benefits shall be determined by reducing

the amount of tax benefits to be transferred for each busi- -

ness by the minimum amount of tax benefits authorized for
that business and then multlplymg that amount by the
following factor:

Fiscal Year Dollar Authorization—
Total Minimum Tax Benefits Authorized
Total Tax Benefits Requested to be Transferred—
Total Minimum Tax Benefits Authorized

The total minimum tax benefits authorized is the amount
authorized for businesses with less than $250,000 of tax
benefits plus the minimum tax benefits authorized for busi-
nesses with more than $250,000 of tax benefits. The total tax
benefits requested to be transferred is the total amount of tax
benefits requested to be transferred by all businesses.

(b) In the event the authorized minimums exceed the au-
thorized annual cap, applications shall be allocated benefits

with priority given to those applicants with less than

$250,000 in tax benefits and to businesses with more than
$250,000 in tax benefits that are reapplying to the program
pursuant to (a)3 above.

Amended by R.2000 d.297, effective July 17, 2000.
See: 32 N.J.R. 1705(a), 32 N.J.R. 2602(c).

In (a), deleted “$50,000,000 of tax benefits over State fiscal year 2000
and” following “previde” in the introductory paragraph.
Amended by R.2005 d.274, effective August 15, 2005.
See: 37 N.J.R. 1714(a), 37 N.J.R. 3058(a). ,

In (a), rewrote the introductory paragraph and added new 4, recodified
4 as$.

SUBCHAPTER 13. RULES FOR IMPLEMENTATION
OF AN ACT CONCERNING THE ,

- RESTRUCTURING OF CERTAIN SOLID WASTE
FACILITY BONDS, AND PROVIDING FOR THE
FINANCING THEREOF THROUGH THE NEW
JERSEY ECONOMIC DEVELOPMENT
AUTHORITY, P.L. 2001, c.401

19:31-13.1 Purpose and authority

The rules in this subchapter are established to implement

amendments to the New Jersey Economic Development Au- -

thority Act, P.L. 1974, ¢.80 (NJSA 34:1B-1 et seq.) set
forth in P.L. 2001, c.401, “An Act concerning the restructure-
ing of certain solid waste facility bonds, and providing for the
financing thereof -through the New Jersey Economic
Development Authority.”

19:31-13.2 Scope

. This subchapter establishes the requirements and proce-
dures to determine the eligibility of counties or ' public

31-35

authorities to receive State financial assistance in connection
with solid waste facility bonds.

19:31-13.3 Definitions

The following words and terms, when used in “this
subchapter, shall have .the following meanings unless the
context clearly indicates otherwise:

“Act” means “An Act concerning the restructuring of
certain solid waste facility bonds, and providing for the fi-
nancing thereof through the New Jersey Economic Develop-
ment Authority,” P.L. 2001, c.401.

“Board” means the governing board of the NJEDA con-
stituted pursuant to N.J.S.A. 34:1B-4.

“Bonds” means bonds or other obligations issued by the
NJEDA pursuant to P.L. 1974, c.80 (N.J.S.A. 34:1B-1 et
seq.), “Economic Recovery Bonds or Notes” issued pursuant
to P.L.-1992, c.16 (N.J.S.A. 34:1B-7.10 et al.), bonds, notes,
other obligations and refunding bonds issued. by the NJEDA
pursuant to P.L. 2000, c.72 (N.J.S.A. 18A:7G-1 et al.) or
bonds or other obligations issued pursuant to the Act.

“County” means any county of any class.

“County solid waste facility” means a solid waste facility
that is designated by a public authority or county in its
adopted district solid waste management plan as approved by
the DEP prior to November 10, 1997 as the in-county facility
to which solid waste generated within the boundaries of the
county is transported for final disposal, or transfer for
transportation to an offsite solid waste facility or designated
out-of-district disposal site’ for disposal, as appropriate,
pursuant to interdistrict or intradistrict waste flow orders
issued by the DEP, regardless of whether the county solid
waste facility was acquired, constructed operated, abandoned
or canceled.

“Deficiency agreement”.means that agreement which is
entered into by the NJEDA, the Treasurer and a county in
which the county pledges to cover any shortfall and to pay
any deficiencies in the repayment obhgatlons of the. appll-
cable public authorlty

“DEP”
Protection.

means the Deépartment of Environmental

“Department” means the Departmeni of the Treasury.

"“NJEDA” means the New Jersey Economic Development
Authority, created by section 4 of P.L. 1974, c.80 (N.J.S.A.
34:1B-4).

“Public authority” means a municipal or county utilities
authority created pursuant to the “municipal and county
utilities authorities law,” P.L. 1957, ¢.183 (N.J.S.A. 40:14B-1
et seq.); a county improvement authority created pursuant to
the “county improvement authorities law,” P.L. 1960, c.183
(N.J.S.A. 40:37A-44 et seq.); or a pollution control financing
authority created pursuant to the “New Jersey- Pollution
Control Financing Law,” P.L. 1973, ¢.376 (N.J.S.A. 40:37C-1
et seq.) that has issued solid waste facility bonds or that has -
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been designated by the county pursuant to section 12 of P.L.
1975, ¢.326 (N.J.S.A. 13:1E-21) to supervise the implement-

“Repayment obligations” means the obhgations required to
be paid by a public authority or county receiving State finan-
cial assistance pursuant to this subchapter which shall be as
set forth in the solid waste repayment agreement, which shall
not, in any case, be less than that whlch is requlred by the
Act.

- “Solid waste” means garbage, refuse, and other discarded
materials resulting - from industrial, - commercial and
agricultural operations, and from domestic and community
activities, and shall include all other waste materials
- including liquids, except for source separated recyclable
" materials or source separated food waste collected - by
livestock producers approved by the State Department of
Agriculture to collect, prepare and feed such wastes to
lwestock on their own farms.

“Solid waste dlsposal” means the storage treatment,
utilization, processing, or final disposal of solid waste.

“Solid waste facility bonds” means the bonds, notes or
other evidences of financial indebtedness issued by, or on
behalf of, any public authority or county related to the
planning, - design,  acquisition, construction, renovation,
installation, operation or management of a county solid waste
facility. :

- “Solid waste facilities” means, and includes, the plants,
structures and other real and personal property acquired,
constructed or operated by, or on behalf of, any county or
public authority pursuant to the provisions of the “Solid
‘Waste Management Act,” P.L. 1970, c.39 (N.J.S.A. 13:1E-1

et seq) or any other act, including transfer stations,

incinerators, resource recovery facilities, including co-
composting facilities, sanitary landfill facilities or other plants
for the disposal of solid waste, and all vehicles, equipment
and other real and personal property and rights therein and
appurtenances necessary or useful and convenient for the
collection or disposal of solid waste in a sanitary manner.

“Sohd waste repayment agreement” means that agreement

which is entered into by the NJEDA and a county or public

- authority and approved by the Treasurer to effectuate the
refunding or rescheduling of its solid waste facility bonds and
which provides for, among other things, the terms and
conditions of the State financial assistance to be provided by
the NJEDA to the county or public authority and the
repayment obligations.

- .- “State financial assistance” means the assistance provided

by the NJEDA to the county or public authority, as appli-
cable, pursuant to the Act. The amount and terms and condi-
tions of such State financial assistance shall be set forth in the
‘solid waste repayment agreement
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19:31-13.4 Access

The public authority and the county shall provide to
NJEDA, Department and DEP persotinel access to records
related to the need for and use of State financial assistatice

.provided pursuant to the Act. The public authority &4nd the
county shall submit to the NJEDA such documents and -
information as requested by the NJEDA. The public authority -
and the county may be subject to a financial audit as to the.
need for and use of the State financial assistance. Records
shall be retained and be made available to- the NJEbA
Departmiént and. DEP: for a minimum of three years. aﬁer :

submlssion of the final requests for payment.

19:31-13.5 Assignment

The rights and obligations of the pubhc authority and the. ..

county pursuant to the solid waste repayment agreetnent and

the defi¢iency agreement shall not be aSS1gned :

19:31-13.6 Severablhty

~ If any provision, clause or portlon of this subchapte‘r is
adjudged unconstitutional or invalid by a court of competent

jurisdiction, the remainder of th1s subchapter shall not be
affected thereby SO .

' 19 31-13;7 Use and dlsclosure of mft)rmatlon

All doCuments, mformatlon and other subm1ss1oh$ when
received by the Department, the DEP or the NJEDA are
publi¢c records pursuant to N.J.S.A. 47:1A-1 et séq. as
amended and supplemented by P.L. 2001, c.404, aid any
rules promulgated thereunder. The NJEDA shall mike them

available to persons who so request, to the extent redjuired by'

New Jersey and/or Federal law and consistent with the

v conﬁdentlahty provmlons therem

19:31-13.8 Appllcablllty
This subchapter estabhshes the procedures and require-

ments governing the application for State financial dssistatice’

under the Act, sets forth the criteria for determining éhglbihty
and determines the terms and conditions of State finaricial
assistance. Any county or public authority which seeks State
financial assistance under the Act shall, at a mmnmim
comply with the requirements of this. subchapter as app i-
cable.
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“Treasurer” means the Treasurer of the State of New





