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NOTICE OF APPEAL.
Filed December 15, 1929.

New dJersey Supreme Court

Katherine Seinner,

Plaintiff-Appellee,

US. .
Action

Public Service Coor dinated at Law.
Transport and Clinton
Har ley ,
Defendant-Appellant.

To Irving Fischer, Esq., Attorney of Plaintiff-
Appellee, 80 Lexington avenue, Passaic,}!. J.:
Sir :
Take Notice that the defendant, Public Service

Coordinated Transport, appeals to the New Jer-
sey Court of Errors and Appeals from the whole
of the judgment entered in this cause.

Dated, December 9, 1929.
Yours truly,

HENEY H. FEYLING,
Attorney of Defendant-Appellant,
Public Service Coordinated Transport.

(Endorsed) “ Service of a copy of within no-

tice of appeal acknowledged this 12th dav of
December, 1929.

IEVING FISCHEE,
Attorney of Plaintiff.”’
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Complaint.

Summons and Complaint.

Filed August 27, 1929.

NEW JERSEY SUPREME COURT.

. ‘ Judgment
Katherine Seinner, o Record.
Plaintiff,
Action
vs. at Law.
Public Service Coor d'in at ed On Postea.
Transport , a corporation of
New dJersey, Irving
Defendant. Fischer,
Attorney.

Public Service Coordinated Transport, a cor-
poration of New Jersey the defendant in this
cause was summoned to answer unto Katherine
Seinner, the plaintiff therein, in an action at
law upon the following complaint:

(Summons issued February 19, 1929.)

Plaintiff, residing in the City of Garfield,
County of Bergen and State of New dJersey, says
that:

1. On or about the 27th day of September,
nineteen hundred and twenty-eight, defendant
company was the owner and caused to be operated
by its agent or servant, Clinton Harley, a certain
jitney bus which was being operated at the inter-
section of Outwater Lane and Prospect street,
Garfield, New Jersey.

2. On the aforementioned date, plaintiff was

a fare-paying passenger and invitee in the bus
owned and operated by the agents or servants
of the defendant corporation.



Complaint.

3. On aforementioned date, plaintiff, due to
the negligence of the defendant, was suddenly-
thrown out of her seat and hurled to the ground
with great force, causing said plaintiff to be
severely injured.

4. The negligence of the defendant consisted
in that:

a. Said jitney bus was mechanically im-
proper, because of faulty brakes; defective
mechanism, etc.

b. He caused said car to be operated on
the wrong side of the highway.

c. The defendant failed to have automo-
bile properly lighted.

d. He failed to give any warning or sig-
nal of approach.

e. Said bus was being operated at a high
and excessive rate of speed.

f. He failed to have his said bus under
proper control.

g. Said bus was otherwise negligently
and carelessly operated.

5. Because of the aforementioned negligence,
plaintiff sustained a broken rib on the right side!
Injuries to her head, legs, arms and entire body.
She suffered from headaches, dizziness and loss
of sleep. She was and will be confined to her
home and bed for a long period of time. She
was and will be prevented from performing her
lawful tasks and duties. Plaintiff was and will

e o ged to expend divers sums of moneys for
medicindis, doctors, aids and devices in an effort
to heal and cure herself. Plaintiff will suffer
loss of moneys by reason of the impairment of
her earnmg capacity due to her state of her'
inability. Plaintiff was and will be obliged to

4Q
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Order Amending Name of Defendant.

expend moneys to engage someone to perform her
usual duties. Plaintiff’s clothes were damaged,

demolished and deteriorated.

Wherefore, plaintiff demands as damages the

sum of Fifteen Thousand Dollars damages.

IRVING FISCHER,
Attorney of Plaintiff.

Filed April 27, 1929.

Order Amending Name of Defendant.
Filed November 20, 1929.

It appearing on the hearing of the motion of
Irving Fischer, attorney for the plaintiff in the
above-entitled cause of action, and good cause
having been shown therefor,

It 1s on this 19th day of November, 1929,
Ordered that the style of the above-named de-
fendant and that paragraph five of the complaint
of the above-entitled cause of action be and the
same are hereby amended, as follows:

“ Public Service Coordinated Transport, a
corporation of New dJersey and Clinton
Harley.”

“ Plaintiff sustained a broken rib on the
right side; traumatic pleurisy, resulting in a
chronic cough and chronic bronchitis; a per-
manent injury to the pleura, causing a gen-
eral weakness of the pleura and a suscepti-
bility to recurrent attacks; injury to the
lung at the position of the fracture; injuries
to the spine nerve and muscles in the region
of the back, preventing her from carrying on
her usual duties, necessitating her engaging
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Order Amending Name of Defendant.

another to attend to these duties; concussion
of the brain; injuries to the head, causing
headaches, dizziness, nervousness and loss
of sleep; traumatic neuresthenia, and general
injuries to her legs, arms and entire body.”

It is further Ordered that a copy of this
order be served upon Henry H. Fryling, Esq.,
attorney for the defendant, Public Service Co-
ordinated Transport, a corporation of New Jer-
sey, within four days from the date hereof, which
service may be made by mailing the same by
registered letter to said attorney, at his office at
80 Park Place, Newark, New Jersey.

And it is further Ordered that a copy of this
order may be certified as true by Irving Fischer,
attorney for the plaintiff.

NEWTON H. PORTER,
Judge.
Entered November 20,1929, on motion of

IRVING FISCHER,
Attorney for Plaintiff.
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Answer of Public Service Coordinated Transport.

Answer of Public Service Coordinated
Transport.

Filed March 9, 1929.

The defendant, a corporation of New dJersey,
having its principal office at the City of Newark,
County of Essex and State of New Jersey, in
answer to the plaintiff's complaint, says that:

1. In answer to paragraph one, it admits own-
ership, and operation by servant or agent, but it
has no knowledge or information thereof suf-
ficient to form a belief and it therefore denies
the balance of same.

2. It has no knowledge or information thereof
sufficient to form a belief and it therefore denies
the allegations contained in paragraph two.

3. It denies the allegations contained in para-
graphs three, four and five.

FIRST OBJECTION.

It avers that the complaint does not set up
specifically wherein the defendant was negligent.

SECOND OBJECTION.

It avers that the complaint does not set forth
facts sufficient to constitute a cause of action in
the plaintiff herein, and it reserves the right to
move to strike out the same at the trial of this
suit.

FIRST DEFENGSE.

It avers that the negligence of the plaintiff
contributed to the happening of the said alleged
accident in that she, negligently and carelessly,
exposed herself to the risk of such an accident
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Reply to Answer of P. S. Coordinated Transport.
K

and neglected to take precautions to guard and
protect herself against such an accident; more-
over, at the time and place mentioned in the
complaint, she was conducting herself in a care-
less, reckless and negligent manner and was not
exercising care or taking proper precautions and

that she negligently, carelessly and recklessly 10
placed herself in a position of danger at the
time and place mentioned in the complaint.

HENRY H. FRYLING,
Attorney of Defendant,
Public Service Coordinated Transport.

Filed March 9, 1929.

Reply to Answer of Public Service 20
Coordinated Transport.

Filed June 11, 1929.

Plaintiff denies each and every allegation of
the first defense of the defendant, Public Service
Coordinated Transport.

Plaintiff denies she was guilty of any contribu-
tory negligence.

IRVING FISCHER, 30
Attorney of Plaintiff.

Filed June 11, 1929.

40
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Amended Answer of P. S. Coordinated Transport.

Amended Answer of Public Service
Coordinated Transport.

Filed November 15, 1929.

The defendant, Public Service Coordinated
Transport, answering paragraph five of the com-
plaint as amended says:

1. It denies the allegations contained in said
amended paragraph five.

HENRY H. FRYLING,
Attorney for Defendant,
Public Service Coordinated Transport.

Filed November 15, 1929.



Judgment.

Judgment. *
Entered December 5, 1929.

The above-entitled cause was tried before
Judge Newton H. Porter and a mixed jury in
the above-entitled court on December 2, 1929,
and December 3, 1929, resulting in the following
verdict:

For the plaintiff, Katherine Seinner, against
the defendant, Public Service Coordinated Trans-
port, a corporation of New Jersey, the sum of
Three Thousand Six Hundred Sixteen ($3,616.00)
Dollars.

Whereupon it is adjudged that the plaintiff
Katherine Seinner do recover of the said defend-
ant Public Service Coordinated Transport, a cor-
poration of New Jersey, the sum of

Three thousand six hundred
and sixteen dollars damages
together with her costs which
have been taxed at the sum

Damages $3,616.00 making in the whole the sum
Costs of

Judgment signed and entered December 5, 1929.

WM. S. GUMMERE,
C. J.
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Certificate of Cleric.

Certificate of Clerk.

I, Fred L. Bloodgood, Clerk of the Supreme
Court of the State of New Jersey, do certify
that the foregoing is a true copy of the judg-
ment entered in the above-stated cause as the
same remains of record in my office.

In testimony whereof I have set my

hand and the seal of said Court at

(sea1) Trenton, this twenty-third day of De-

cember, A. D. Nineteen hundred and
twenty-nine.

FEED L. BLOODGOOD,
Clerk.
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Substitution of Attorney.

Substitution of Attorney.
Filed December 20, 1929.

NEW JERSEY SUPREME COURT,

Passaic County.

Katherine Seinner, \

Plaintiff, 1

US.
Action

Public Service Coordinated
at Law.

Transpor t, a corporation of
New Jersey, and Clinton
Har ley ,

Defendants.

It is hereby stipulated and agreed that Aaron

reeorT? bBtan? he 18 sui>stituted as attorney
record for the plaintiff in the above-entitled ca,

f action instead and in place of Irving Fisch

IRYINC1 FISCHER.
AARON L. SIMON.

Dated December 19, 1929.
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Ethel Seinner, direct.

TESTIMONY.

NEW JERSEY SUPREME COURT.

Passa ic County.

Katherine Seinner,

Plaintiff,
Us.

Public Service Coor din at ed
ATranspo rt and Clinton

Hanley,
Defendants.

Paterson, N. J., December 2, 1929.

Before Hon. Newton H. Porter, Judge, and a
jury-
Appearances:

Aaron L. Simon, Esq., attorney for the plain-
tiff.

Harold Dorgeval, Esq., attorney for the defend-
ants.

(A jury was duly impaneled and sworn.)

(Plaintiff’s counsel opened to the jury.)
(Defendants’ counsel opened to the jury.)

ETHEL SEINNER, was called as a witness on
behalf of the plaintiff, and being first duly
sworn, testified as follows:

Direct examination by Mr. Simon.
Q Who lives at your home with your mother

at Garfield? A My mother, my sister, my
brother and I.



13

Ethel Seinner, direct.

Q And who did the house work at your home
altogether before the time of this accident? A
My mother did.

Q Did anyone assist her at all? A No, sir.

Q What was the condition of her health as
you observed before the accident? A Nothing
at all. She never was under a doctor’s care. *0

By the Court.

Q You mean by that she was in good health?
A Yes, sir.
Q Do you know what your mother weighed be-
fore this accident? A About 160 pounds.
Q Do you know what mother weighs today?
128.
Q When did you first know that your mother
. . . 20
was in an accident? A I was out at that time,
she went to church and when I came home I
found her in bed.

Q What doctor took care of her? A Dr
Bleasby.

Q Where does he live? A On Passaic ave-
nue.

Q Garfield? A Yes.

Q For about how long was your mother
and out of bed? A She was in one month and 30

times she had to get up, on account of her pai

A

down” 6 COUW not Stand U 8nd (Ould not 1
Q And after a month what did she do?
Dir and on she was in bed.
Q How long was she around the house 1
ore she Wits abie t° get °utj A Three montl
xw r er,the doctor taken care of

what other doctor did she have? A Dr. Coher
y  Was she X-rayed at all? A Yes. 40
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Ethel Seinner, direct.

Q What doctors took the X-rays? A Ter-
hune and Roth.

Q Dr. Terhune took the X-rays for the chest
and Dr. Roth for the head? A Yes.

Q What did Dr. Terhune get paid for the
X-rays and the charts?

Mr. Dorgeval: 1 object to that.

The Court: How do you know he was
paid?

The Witness: Mother paid it.

The Court: Were you there?

The Witness: No.

By Mr. Simon.

Q Were you there when the X-rays were
taken? A No, sir, my sister was there.

Q Who took care of mother the first month
while she was at home? A Mrs. Vores.

Q A friend of the family? A Yes, we are
acquainted from church.

Q That is the first month? A Yes.

Q Who took care of mother after the first
month? A My sister.

Q What is her name? A Grace.

Q Where was Grace working at that time? A
Mrs. Ackerman.

Q Where does she live? A 1 do not know. 1
am not sure.

Q And how long was Grace home with
mother? A One month.

Q Do you know from your own knowledge
what Grace earned a month at Mrs. Ackerman’s?
A $70.

Mr. Dorgeval: I ask that that he stricken
out.
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Ethel Seinner, direct.

The Court: Yes.

Mr. Dorgeval: 1 do not understand that
this is a measure of damages.

Mr. Simon: That is what we allege in our
complaint.

The Court: If the daughter stayed home
and had to stay home to take care of the
mother I think that is a proper measure of
damages, the loss of wages that she had.

Mr. Simon: That i1s what we are contend-
ing for one month.

The Court: But does this girl know what
her sister’s wages are?

Mr. Simon: The mother is a foreigner
and I thought I could get it out of this girl.

The Court: Her sister is here.

Mr. Simon: She is working.

By Myr. Simon.

Q How long was your sister Grace with
mother? A One month.

The Court: It would be hearsay except
from the mother.

Mr. Simon: She turned her earnings over
to her mother.

The Court: And this girl may know that.

By Myr. Simon.

Q Do you know what your sister Grace
turned over to your mother? A $70.

By the Court.

Q The question is yes or no? A Yes.

10

30

40
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Ethel Seinner, direct.

By Mr. Simon.

Q How much did she turn over to your
mother? A $70.

Mr. Dorgeval: I object to that.

1Q The Court: I will allow it. She said she
saw it.

Mr. Dorgeval: May I have an exception
noted?

The Court: You may.

By the Court.

Q What is your sister’s name? A Grace.

Q Did your sister turn this over at one time?
A Yes, sir.

20
Q She was paid by the month? A Yes.

By Mr. Simon.

Q After the second month who took care of
the home for the mother? A 1 did.

By the Court.

Q Did not Grace? A That was the second

month.
30

By Mr. Simon.

Q Who took care of mother for the next few
months? A Mrs. Yores toQk sick and then
Grace took sick and then I did. Then Mrs. Vores
came back.

Q How long did Mrs. Vores take care of
mother? A About six months.

Q And after that who"took care of the home?
40 A Tdid
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Ethel Seinner, direct.

Q You worked in one of the factories there?
A Yes.

Q But you did this work at night? A Yes.

Q For how long was it that your mother was
not able to do any work? A She does not do it
today. She does shopping.

Q She does some housework today? A Very
little.

Q What does she do? A She cleans off the
table and takes the dishes and she don’t do any-
thing.

Q For how long has she been doing this light
amount of work? A Only lately.

Q Then for how long a period was it before
your mother did any work around the house? A
I do not exactly know. She went out shopping
abﬁut eight months or ten months, but I do not re-
call.

Q What have you observed about your mother
today, about her general health and condition?
A She holds her chest and she is gasping for
breath and she sways and complains about her
back, and she always holds her side.

Q Does she look as well now as she did be-
fore? A No, sir.

Q Do you know how old your mother is? A
Fifty-three now.
byQ Do you know what mother paid Dr Bleas-

Mr. Dorgeval: That is objected to.
The Court: If she knows.

A About $48.

% the Court.

know H A d Yes.0* A~ h°W Did you

10
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Ethel Seinner, direct.

Q How do you know? A Because I paid
some. I cannot pay him at once and I paid him
two or three times.

Q Did you pay him the entire amount at dif-
ferent times? A Yes.

By Mr. Simon.

Q How often did the doctor come to your
home? A Three times a week for a month.

Q And after that? A We went by him.

Q How much was his bill?

Mr. Dorgeval: May I have an objection
now?

The Court: Yes. She said she paid it
herself.

Mr. Dorgeval: Which is on the ground
that it is not the best evidence.

The Court: You may have an exception.

By the Court.

Q How much was it altogether? A About
$48.

By Mr. Simon.

Q Was that all for mother’s ailment? A
Just for the visits.

Q You did not have Dr. Bleasby for your-
self? A My sister had him before.

Q Before the accident? A Yes.
\ @ Is that $48 only for mother’s illness? A
Yes.

Q Who does the washing and ironing around
the house today? A 1 do.

Q You do that evenings? A Yes, when I get
home from work.
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Ethel Seinner, direct.
Mr. Simon: That is all.

By the Court.

Q How long did you stop work if at all be-
cause of your mother? A I did not stop at all.
I stayed home off and on, and I do it at night,
when I get home.

Q Your sister stayed home a month? A Yes,
and she stays home now off and on. Two weeks
ago she was home two days.

By Mr. Simon.

Q Did I understand you to say that you
stayed home sometimes? A Off and on.

Q How long did you stay home? A About
three weeks off and on.

Q Where do you work? A Samuel Hurd’s
Mills.

Q Why did you stay off? A If my sister did
not feel good or could not get off I stayed home.

Q What do you earn a week? A $20.

Mzr. Dorgeval: 1 object to this again as a
measure of damage.

The Court: Allowed.

Mr. Dorgeval: May I have an exception?
The Court: Yes.

By Mr. Simon.
Q For three weeks altogether you were out
of work? A Off and on, yes.

Q During the time that you were out of work
did you get paid? A No.

A Q Then you were out about $60 altogether?

20

30

40
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Ethel Seinner, cross.

Q What did you do with the money you got?
A We give it to mother. We have no father
and we support her and keep up the house.

Cross examination by Mr. Dorgeval.

Q How old are you? A Twenty-six.

Q And your sister? A Twenty-four.

Q And she was employed in a private home?
A Yes, sir.

Q Is she employed now? A She is out
from work now at the present time. She can-
not hold her job because she has to stay home off
and on.

Q I only asked you if she is working now? A
No, sir.

Q How long had she not been working? A
About four days.

Q Does she frequently have intervals like
that when she does not work, that is, she works
for a while and then she does not work for a
while? A Yes, sir.

Q That happens regularly? A Not before
the accident.

Q It does happen regularly? A Since the
accident.

Q Your sister was not in the accident? A
No

Q Do you mean to say that before the acci-
dent your sister worked continuously? A Yes,
Sir.

Q Never lost a day? A 1 did not say that.
She did not have to stay home on account of
mother’s health.

Q But before the accident your sister was
doing the same kind of work? A Yes, sir.

Q She did not work every day before that,
either? A Not when she was sick.
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Ethel Seinner, cross.

Q Wasn’t she sometime out of work? A
But not like now.

Q Wasn’t she sometime before the accident
sometimes out of work? A Yes.

Q And, of course, she would get another job
and she would work there for a while and then
she would be out of work again? A She would
work steady then.

Q But she did miss some time from her work
before the accident? A Yes, when she was sick.

Q When she was sick and did not have a job,
were there not times when she was not sick and
did not have a job before the accident? A Very
seldom.

Q But there were times? A She was work-
ing steady at the time.

Q But there were times?

Mr. Simon: Counsel might state the time.
Does he mean twenty years ago?

Mr. Dorgeval: She is only twenty-four
years. I thought that might be self-evident.

By Mr. Dorgeval.

Q You say that for eight or ten months your
mother has been doing the shopping? A 1 did
not say that.

Q I understood you to say— A 1 said eight
months of the accident, since then she does some
shopping.

Q__You mean eight months after the accident?
A Yes.

Q Where does she go to do the shopping? A
She goes to the A. & P. and to the butcher,

Q bhe walks? A Yes, sir.

Q H°W far away are they from your house?
About four blocks.

10
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Ethel Seinner, cross.

Q And she walks both ways? A Yes.

Q She does that every day? A Not exactly
every day. I have to do it after work.

Q She does it most every day? A Not every
day.

By the Court.

Q He said most every day? A 1 do it mostly
all the time.

By Myr. Dorgeval.

Q You said that your mother did the shop-
ping? A She does now but not always.

Q Since eight months after the accident she
has been doing the shopping, is not that so? A
Eight months after the accident she started to
do the shopping.

Q Is it not so that she has been doing the
shopping since then or most of it? A Yes, she
does it.

Q Around the house, she can walk around the
house? A Yes, she walks but gets dizzy spells.

Mr. Dorgeval: 1 ask that that be stricken
out.

The Court: Strike out the dizzy spells.

Q She walks around the house? A Yes.

Q Does she not carry things around the house
sometimes? A No, sir.

Q Does she not do some cooking? A No,
sir.

Q None whatever? A No, sir.

Q You are positive that she has not done any
cooking at all since the accident? A No, sir.

Q When she does the shopping she carries
the bundles home? A Very little. From the
A. & P. they send it.
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Ethel Seinner, cross.

Q When she does the shopping she carries
the bundles home? A Small bundles.

Q There is no charge at all for Dr. Cohen’s
services? A For accident and for the treat-
ment he will charge.

Q Is it not a fact that he is a doctor for a
certain society that your mother is a member of?
A  Yes, sir.

Q And he has been attending your mother
since Dr. Bleasby stopped attending? A Yes.

Q And is it not a fact that as the doctor for
that society there is no charge for his services?
A For the visit he did not charge.

Q Is it not a fact that your mother’s member-
ship in that society entitles her to free medical
treatment from Dr. Cohen? A Only for sick-
ness, and not for an accident.

Q Do you not remember talking to Mr. Feeney
of the Public Service the last time this case came
up, and your own, attorney was present? A 1
do not know whether he *was present at that
moment or not, but he introduced Mr. Feeney to
you at that time. Do you remember talking to
Mr. Feeney at that time? A Yes, sir.

Q Did you not tell us that Dr. Cohen’s serv-
ices were free in this case? A For the visits,
and not for an accident. For sickness he is.

Q Do you have a contract with that society?
A No, sir.

Q Do you have anything at all to show what
the agreement with the society was? A No, sir.

Q You mean to say that the society distin-
guishes between whether you are ill because you
have had an accident or whether you are ill be-
cause of sickness? A He is not supposed to

take care of it so long. She is getting electric
treatment.

*0
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Ethel Seinner, cross.

Q Is it not a fact that the society provides
this doctor free of charge?

Mr. Simon: First of all it is improper
cross examination, and second of all—

The Court: What difference does it make?
There is no claim for his services.

Mr. Dorgeval: 1 do not know whether
there will be or not.

Mr. Simon: The doctor will charge for
that. He will testify as to that.

Mr. Dorgeval: 1 am laying a foundation
for something she told Mr. Feeney in my

presence.
Mr. Simon: Suppose she did say that.
20 )Hle Court: She said he did not charge
except for accident cases.
Mr. Simon: The doctor will tell us about
that.
The Court: Let us pass along to the next
subject.
Mr. Simon: Then how would it be bind-
ing on the mother?
3Q The Court: It might be>

By Mr. Dorgeval.

Q If the illness is not caused by an accident
his services are entirely free? A Yes, sir.

Q For no matter how long the person is sick?
A Just for the visit.

By the Court.

Q For the visits he makes at the house? A
4q The examination.
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Katherine Seinner, direct.

Q What do you mean by that? Suppose I
was a member of the society and I had the grippe,
he would take care of me? A Yes, sir.

Q Every time he had to come he would come?
A Not for an accident.

Q I am talking about the grippe? A Yes.

Q Or pneumonia. He would take care of me?
A Yes.

Q You say that he would take care of your
mother, too, but the only thing is that he would
not take care of her in this ease because she was
hurt in an accident? A Yes, sir.

The Court: That is all.
(Witness excused.)

KATHERINE SEINNER, plaintiff, was called
a witness on her own behalf and being first
duly sworn, testified as follows:

Direct examination by Mr. Simon.

Q You understand when you put your hand
on that book, that that is a Bible? A Yes.

Q And you understand that you have to tell
the truth? A I know.

Q Did you understand what the gentleman
said to you? A Yes.

T ? }Yhere were you sitting on this bus? A
-Lett side front.

Q What street did you get on this bus! A
-Prospect street and Outwater Lane.

thr ~°U °n & kUS "~ ere® A Yes, I sit
Q Where did you get on the bus, where were

churchmmS fr°m’ fr°m th® church? A From
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Katherine Seinner, direct.

Q Where is the church? A Midland avenue
and Passaic street.

Q Garfield? A Yes.

Q That is the Holy Name Church? A Yes.

Q Who was with you at the time? A Eight
o’clock, twenty minutes.

Q Was Mrs. Vores with you? A Yes.

Q Who was sitting with you on the outside
by the window? A Mrs. Vores.

Q What street did this accident happen on?
A Prospect street.

Q What street was the automobile on? A 1
do not know.

Q Outwater Lane?

Mr. Dorgeval: Do you mean the Public
Service bus? We admit it was Outwater
Lane.

Q Before the accident how did you feel? A
Very sick.

Q Before the accident, before you got hurt,
how did you feel? A The first time all right
and the accident very sick.

Q How much did you weigh then, do you
know? A (No answer.)

By the Court.

Q How heavy were you? A 160.
Q What do you weigh now? A 128

By Mr. Simon.

Q Who did the housework before the accident?
A Me.

Q Did you do all the work yourself? A Yes.

Q After the accident for how long was it that
you did not do any work at all? A No work
nothing.
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Katherine Seinner, direct.

Q For how long? A Accident no work noth-
ing now.

Q Now you do not do anything? A No.

Q Why? A My head, chest, back, inside very
sick, cough little bit and spit blood in the
morning.

Q When did you spit blood last time? A
Today morning. It is how much I cough.

Q When? A Today morning. Every morn-
ing there is so much cough.

Q What causes the blood? A Blood light.

Q You say you cough? A Yes.

Q When? A Any time, sometime any morn-
ing so much cough.

Q Did you cough before this accident at all?
A No.

Q Where did you get hurt, what side? A
Left side here.

By the Court.
Q Left side? A Right side.

By Mr. Simon.

Q How long was it before you went out of
the house and do some working? A  Three
months.

Q And after three months what did you do
outside? A 1 go to butcher store.

Q And you do all the buying? A Yes.

Q Why don’t you do some housework? A I
cannot do nothing.

Q How long did Mrs. Vores work for you? A
One month, first month.

Q Then did she work for you again? A Yes,
In six months again.

Q How much did you pay Mrs. Vores? A
Me no pay nothing because I had no money.
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Katherine Seinner, direct.

Q Has she charged you anything? A Maybe
$12 a week.

Mr. Dorgeval: 1 object to that.
The Court: She will be on the stand.
Mr. Dorgeval: Is that stricken out?
Mr. Simon: I will consent to it.

The Court: She has not paid her any-
thing.

By Myr. Simon.

Q When did you see Dr. Cohen the last time?
A Friday.

Q Friday of last week? A Yes.

Q What did he do for you? A X-ray elec-
tric.

Q When did you see him before last Friday,
how many times did you see Dr. Cohen? A 1
do not know how many times. So much times.
Every week sometimes two times, sometimes
three times, sometimes one time a week.

Q What does the doctor do for you every
time? A Electric.

By the Court.
Q Do you go to his office? A Yes.

By Mr. Simon.

Q Where is his office? A Lexington avenue.

Q Do you know the number? A 1 don’t
know. I go every time with my daughter.

Q That is your daughter Grace; how much
money does she make a month? A  $70.

Mr. Dorgeval: 1 object to that.
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Katherine Seinner, direct.

By the Court.

Q How much does she give you a month? A
All the money.
By Mr. Simon.

Q How much was that? A My daughter
give me.
By the Court.

Q How many dollars? A §$70.

Q That is Grace? A Yes.
By Mr. Simon.

Q And how long was she out of work on ac-

count of you?

The Court: Do not lead her.

Yes DM She helP y°U at all, yOUr dauShter? A

Q How long was she out of work? A A
month.

*7n HDI? that month did she give you the
$ then? No. She worked home, of Mrs.
Ackerman come in to visit me.

Mr. Dorgeval: There was no question
pending.

yo0? firSt came home where were you
ght, upstairs or downstairs? A Elrst S0

upstairs. g

hrnn

to bedTh6n What did they dO for you?" A Go

A Qﬁext %ogrt'e[) r?lr}eg Iﬁ?gtadﬁgdwgﬁgjgrgovgh%?g
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Katherine Seinner, direct.

it hurts and can’t stay in bed and they bring me
other bed next door.

Q What did the doctor do for you here? A
Plaster.

Q When did you have pain the last time over
here? A Any time pain.

Q Can you bend your knee and stoop? A No,
cannot bend, that hurts.

Q How often do you get dizzy spells?

Mzr. Dorgeval: 1 object to that. She did
not say anything about dizzy spells.

Q How is your head today? A No good
feel.

By the Court.

Q How is your head? A Very sick.
Q How do you mean sick? A Go around all
the time.

By Mr. Simon.

Q You had pictures taken of your head by
Dr. Roth in the Passaic? A Yes, sir.

Mr. Simon: These X-rays were negative.

Q How much did you pay Dr. Roth for the
pictures? A 1 do not know. My daughter pay.

Mr. Simon: May I ask the daughter?

The Court: Yes.

Mr. Dorgeval: May I have an exception?
The Court: Yes.

Mr. Simon: How much did you pay?
Ethel Seinner: $25.
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Katherine Seinner, direct.

By Mr. Simon.

Q

How much did you pay Dr. Terhune for

the chest? A $15.

Mr. Dorgeval: May I have an exception
on that?

The Court: Yes.

By Myr. Simon.

Q

What time did you say this accident hap-

pened? A Night.

Q About what time? A Eight and one
quarter.
Q What kind of weather was it outside.? A

No weather.

By the Court. A
Q Was it stormy or clear? A No weather.
Q Was it raining? A No rain.

Q Snowing? A No, nothing, nice day.

Q What day was it? A Tuesday.

Q What date, what month? A September
27th.

Q What year? A Last year.

The Court: We will take a recess until ««
two o’clock.

40



Joseph Leslik, direct.
Aeter Recess.

Mr. Simon: I have some police officers
here and the Chief of Police asked me to put
them on and get rid of them. May I do that
now?

10 The Court: Yes.

(Witness excused.)

JOSEPH LESLIK, was called as a witness on
behalf of the plaintiff and being first duly
sworn, testified as follows:

Direct examination by Mr. Simon.

Q You are a peace officer in the City of Gar-
20 field? A Yes, sir.

Q How long have you been such? A Seven
years.

Q As such were you on the jitney bus on Sep-
tember 27,1928? A Yes, sir.

Q Do you remember about what time it was?
A About 8:30.

Q I understand that this bus was traveling
on Outwater Lane before this accident? A Yes,
sir.

A Q How does that run? A Going West.

Q How wide would you say that road is at
the scene of the accident? A 75 feet wide.

Q Is it level? A It comes to a slope.

Q And looking East in the direction the bus
was traveling, is that an incline of any kind? A
It is.

Q Downhill or uphill? A Downbhill

Q So that the direction the bus was traveling
in was down the hill? A Yes, sir.
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Joseph Leslik, direct.

Q Where was the bus, towards the center of
the road or towards either side? A It was
traveling towards the center of the road.

Q What was the condition of the pavement
at this time? A It was raining before that
and the pavement was wet.

Q Do you know where Prospect street is in
the City of Garfield? A Yes.

Q And that runs— A North and south.

Q And it is a dead-end street? A Yes, at
Outwater Lane.

Q As you are out on Outwater Lane, and be-
fore you reach Prospect street, did you observe
any vehicles coming out of Prospect street? A
There was a bus coming out.

Q How far was your car from the corner
where Prospect street was? A About 200 feet.

Q And was that bus on Prospect street on
the left or right of your bus? A He was on
the right.

Q At that time when this bus was coming
out what did you observe the driver of the Pub-
lic Service bus do? A He did not do anything
until he came 50 feet away and then he noticed
a bus and jammed his emergency brake on.

Q Then what happened? A And then the
bus went out into the gutter and the rear wheel
hit the gutter.

Q In what direction was the bus coming out
of? A West on Outwater Lane.

Q After it hit the gutter was it in the same
direction that it was traveling before that? A
His front was sticking out towards the center
ot the road.

Q Where was that when that occurred? A

out 10 feet of Prospect street going towards

Sewhlk. Street’ Ten fr°m Prospect street
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Joseph Leslik, direct.

By the Court.

Q Does Prospect street cross Outwater Lane?
A It is a dead-end street.

Q It goes to Outwater Lane but does not
cross? A That is right. She comes through
but not all the way across.

Q It comes through but does not go through?
A It does not go across.

By Myr. Simon.

Q So that from the time he applied his
brakes to the time that the bus stopped, how
many feet had he travelled? A About 10 feet.

Q Do you know what I mean? A His rear
swung over that way and his front went that
way.

By the Court.

Q He asked you how far he travelled from
the time he first put on his brake until he
stopped? A About 10 feet.

By Mr. Simon.

Q Which part of the bus struck the curb? A
The right rear wheel.

Q And then turned half way around, is that
right?

Mr. Dorgeval: 1 object to that. Counsel
is putting in ‘‘half-way.”
The Court: He did not say half-way.

By Mr. Simon.

Q How far did the bus turn? A His rear
was over to the gutter and his front was stick-
ing half-way over the road.
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Joseph Leslih, direct.

Q Then what did the bus driver do? A
After some passengers got off he kept on going
and this woman was sitting in the alley-way of
the bus. There are seats on both sides of the
bus.

Q When did the bus driver stop? A 1 told
him to stop at Palisade avenue and Outwater
Lane, a block further down.

Q You told him to stop? A I said there
was a woman looks kind of pale and she must
have got hurt.

Q Did anybody yell? A A woman yelled.

Q Who helped to pick this woman up? A
I went over and picked her up with some other
woman.

Q Then how far did you go? A Then I
told the bus driver that there was a box on the
corner and I would call for an ambulance and
I asked her did she want to go to the hospital.

Q Where did the bus go? A 1 went down
as far as Fennick’s at the railroad tracks and
she told me she lives at Columbus avenue and I
told her to stop there and I can take her home.

Q Did you take her home? A Yes, with
some woman.

Q Was this woman able to walk alone with-
out your assistance? A I do not think she
was.

, (%d Who helped her upstairs to her home? A

Q Do you know whether she was able to walk
alone? A No, sir.

Q Did she complain about anything? A
About pains in her side.

Q What did she look like? A She was
white as a sheet.

Q Where was she when you saw her? A
Down this way in the alley of the bus.
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Joseph Leslik, direct.

Q Who helped pick her up? A 1 did and
some other woman.

Q Was she in that position when you first
saw her? A That is when I first saw her

Q What was her general complexion? A
She was as white as a sheet.

Q Did she do anything, hold your hand any-
where ?

Mr. Dorgeval: I think we are gong
pretty far.

The Court: Do not lead.
A She sat there making faces.

By Mpr. Simon.

Q When did you see her next again? A The
next day.
Q What did you do?

By the Court.

Q What conversation did you have? A I
took her over to the doctor’s to have an X-ray
taken of her.

By Mr. Simon.

Q Where was this doctor? A Right across
from the City Hall, I think.

Q Was it raining at that time or had it
rained before? A It rained before that.

Q And was the road very wet or not? A
Just about drying up.

Q Is there much of a decline there where this
accident happened? A There is a decline.

Q How fast would you say this bus was
traveling just before this accident? A About
fifteen or twenty miles.
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Q When this bus struck the curb and

turned—
\

Mr. Dorgeval: That is objected to, I do
not believe that has been testified to.

The Court: He said so.

Mr. Dorgeval: All right.

By Mr. Simon.

Q What happened with the occupants in the
bus there?

Mr. Dorgeval: If anything.

A We were all shaken up. 1 asked a few of
them if they were hurt and they said no. They
just got scared.

Q And this was the only woman—
Mr. Dorgeval: Please do not lead.

Q Did you see any people off the seats? A
They were all shook up off their seats but this
woman was knocked out.

Mr. Simon: That i1s all.

By the Court.

Q What was the date of it? A Seg‘tember
27, 1928.

Q What time of day? A 8:30.

Q What day of the week? A 1 do not re-
member now.

i ... Sunday? A 1 think it was. It was some
Bohday.
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Joseph Leslik, cross.

Cross examination by Mr. Dorgeval.

Q Sunday night? A 1 think so.

Q And it was dark? A Yes.

Q And the lights in the bus were on? A
Yes.

Q And the headlights of the bus were on?
A They were all on.

Q And the Public Service bus was traveling
towards the center? A He was driving towards
the center.

Q Do you mean the left wheels of the bus
were in about the center of the street? A The
right wheel of the bus. It was more to his right.

Q How close to the center of the road would
you say the left side of the bus was? A About
35 feet.

Q I will withdraw that. Was the bus on the
right side of the center or the left side of the
center? A Right side of the center.

Q I am only asking about how far the
left side of the bus was from the center of the
road? A He was more to the right of the cen-
ter of the road than to his left.

Q How close to the curb then was .he driv-
ing? A I judge about 20 or 25 feet.

Q You said the bus was going fifteen or
twenty miles an hour before the accident? A
Yes, sir.

Q And were the roads still wet? A It was
raining before that.

Q And the roads were still wet? A They
were wet but they were drying up.

Q Were you acquainted with Mrs. Seinner
or any member of the family before this acci-
dent? A No, sir, I did not know her.
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Q Of course, as you say, she was the only
one thrown from her seat? A Thrown out of

her seat, yes.

Q To the floor? A Yes, she was the only
one thrown to the floor.

Q You noticed her? A 1 did not notice her
until someone screamed.

Q But you noticed her then? A Yes, I no-
ticed her sit down.

Q And the bus driver had no way of knowing
what had happened back there?

Mr. Simon: 1 object to that.
The Court: Sustained.

By Mr. Dorgeval.

Q You said that the bus driver went on until
you called his attention? A I said “ Why don’t
you look around?”

The Court: Strike it out. He did not
ask you what was said.

By Mr. Dorgeval.

Q I said, the bus driver went on until you
called his attention to the situation? A Yes.

Q There was nothing more than you have
described to attract his attention to the situa-
tion than what attracted yours, was there? A 1
do not know whether he heard the other woman
scream or not. I do not know. He did not know
until I told him about it.

Q So that when you told him he did not know
that anything had happened? A He said he
did not know.

Q The other bus, you said you saw that com-
ing out of Prospect street? A Yes, sir.
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Joseph Leslik, cross.

Q Turning to its left? A To his right, tum-
ing west into Outwater Lane.

Q Which side of the road was it on? A On
its right, he was on the bus driver’s left, hut the
bus was on the left.

Q This Public Service bus was on the bus
right? A Yes.

Q But the bus coming out was on the left
side of the bus? A It was on the right side of
the road. Coming out of Prospect street and he
was on the right side of the road.

Q What was left? A H was to the bus
driver’s left. He was to the left of the bus
driver. He was coming out this way and if he
looked out it would be on the right side of the
road, but on the driver’s left of the bus.

Q This bus that came out of Prospect street
was on the right side of Prospect street? A
Bight side.

Q And the bus you were on was on the right
side of the street? A Yes.

Q What was on the left side? A If the bus
driver looked out of his car the Public Service
bus would be on his left.

Q This other bus kept going out and made the
turn? A Yes.

Q He continued coming right out? A Yes.

Q And the Public Service driver applied his
brakes about 50 feet from the bus? A Yes.

Q Was that bus then directly in front of the
Public Service bus? A Oh, no.

Q If the Public Service bus had continued
ahead there would have been a collision? A
No.

Mr. Simon: I object to that. I will with-
draw it if he can answer it.
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The Witness: There never could he a col-
lision. The other bus was already out when
he applied his brakes.

By the Court.

Q Where did he come from? A Prospect
street.

Q And did he turn to the right? A To the
right.

Q And the other bus was on Outwater Lane
goingin the same direction? A Yes, sir.

By Mr. Dorgeval.

Q This other bus pulled out in front of the
Public Service bus? A He was 50 feet away
from him.

Q I understand that. But he was directly in
the path of the Public Service bus? A If he
kept on going at the same speed there would be
no collision.

The Court: He did not ask you that.
Listen to the question.

By Mr. Dorgeval.

Q I am not trying to mix you up, but this
other bus when it turned into Outwater Lane
was directly in the path of the Public Service
bus, it was directly ahead of it? A Yes.

Q Although it was 50 feet ahead? A Yes.

Q If that other bus had stopped right there
and the Public Service bus had continued there
would have been a collision?

Mr. Simon: I object to that.
The Court: Sustained.
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Joseph Leslik, cross.

Mr. Dorgeval: 1 am trying to bring out
the geographical situation.

The Court: That is the situation. He
was directly in the path of the other bus but
50 feet in advance. That is true, is it not?

The Witness: Yes.

By Mr. Dorgeval.

Q And it was then that the Public Service
driver applied his brakes? A He applied them
before he noticed the bus because I can recall
that someone had buzzed and he was supposed to
stop at that corner.

Q Before he saw the bus he applied his
brakes? A No.

Q I understood you to say in answer to this
attorney’s question that your bus driver ap-
plied the brakes when the other car was 50 feet
ahead of him? A That is right.

Q So that it was then that he applied the
brakes when the other car came out 50 feet
ahead? A Yes.

Q That is a fairly good grade there? A It
is an incline.

Q It is a good grade? A It is not quite a
grade. It is a slope.

Q The Public Service bus was going down
grade? A Yes.

Q And it is a pretty good grade? A Itisa
grade.

Q Pretty good grade down hill? A There
are some better hills than that.

Q But is not this a good one? A Yes, this
1s a good one.

Q And he stopped in 10 feet? A After he
applied his brakes he skidded about 10 feet.
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Q He stopped within ten feet? A Yes, he
stopped.

Q This lady was not unconscious? A No.

Q And she walked with your assistance and
the assistance of the other lady? A 1 carried
her most of the way.

Q Was she not walking between the two of
you? A No. I sort of dragged her more than
a walk.

Q You did not have her in your arms? A
No, I had my hand under her arm.

Q And you took her home? A Yes.

Q She did not want to go to a hospital? A
No, I asked her. .

Q And nobody else was hurt? A Nobody in
that bus that I know of.

Q And nobody else was thrown to the floor?
A No.

Mr. Dorgeval: That is all.
Re-direct examination by Mr. Simon.

Q How near the bus driver were you seated?
A T seen him about 100 feet.

By the Court.

Q You were in the bus? A Yes.
Q How near were you to the driver of your

bus when you were seated? A 1 was to his
right.

Q How far away? A Across the aisle.

By Mr. Simon.

Q And the first that attracted your attention
was when some woman screamed? A Yes.
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Joseph Leslik, re-cross.

Q Did the bus driver then turn around at all?
A No, he just proceeded down toward Outwater
Lane.

Q What brakes did you observe the driver
apply? A Both emergency and footbrakes.

Mr. Simon: That is all.
Re-cross examination by Mr. Dorgeval.

Q Of course, he stopped some distance from
the corner? A Yes.

Q He did not stop at a regular stopping place?
A No, he passed that.

Q He stopped at a place he ordinarily would
not stop at? A Thai is right.

Q He stopped to avoid this other car?
Whether you think there would have been a col-
lision or not the bus driver stopped to avoid
another car?

Mr. Simon: I object to that.

The Court: He has already said that he
saw the bus driver put on his brakes and
then he saw the other car coming down
around the corner. That is about all he
can say.

By Mr. Dorgeval.

Q Do you mean that Outwater Lane is 75 feet
wide? A It is a wide road.

Q The average street is about 35 feet? A
Average road is fifty.

Q That is in your opinion? A Yes.

Q You have not measured it? A No.

Mr. Dorgeval: That is all.
(Witness excused.)
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Katherine Seinner, cross.

Mr. Simon: May I call the doctor now out
of turn?

The Court: Yes.

Mr. Dorgeval: 1 do not want to hold up
any doctors or professional men, but I have
so often had trouble with this situation, the
doctor testifies and after he has finished the
plaintiff goes on and says—

Mr. Simon: Very well; I will recall the
plaintiff.

KATHERINE SEINNER was recalled as a
witness and testified further as follows:

By Mr. Simon.
Q Hid you pay your fare?

Mr. Dorgeval: That is admitted.
Cross examination by Mr. Dorgeval.

Q How long have you been in this country?
A Twenty-three.

Q Twenty-three years? A Yes.

Q Three months after the accident you started
to do the shopping, didn’t you? A Yes.

Q And you have done the shopping ever since,
haven’t you? Do you understand me? If you
do not say so. You have been doing the shopping
ever since three months after the accident? A
Just three months after accident I go butcher
store.

Q And to go to the store you have to walk

a few blocks, do you not? A A couple of blocks
to the butcher store.
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Katherine Seinner} cross.

Q Where does your doctor live? A Dr.
Bleasby ?

@ Did you go to Dr. Bleasby’s office? A
Yes.

Q Where was Dr. Bleasby’s office? A After
a month me come Dr. Bleasby’s house a month.

Q How long did you go to Dr. Bleasby’s
office? A One month coming in my house Dr.
Bleasby.

Q For one month Dr. Bleasby came to your
house? A Yes.

Q And after that? A After maybe two a
week.

Q After the one month, did you go to his
office? A Yes, one man takes me automobile.

Q Did you go to Dr. Bleasby’s office after
the first month? A After.

Q After the month? A Yes.

Q After the month you went to Dr. Bleasby’s
office, is that right? A Yes, a guy bring me
automobile to the doctor’s office.

Q You went in an automobile to the doctor’s
office? A Yes.

Q How long did you go to the doctor’s office
in the automobile? A 1 don’t know.

Q About? A Maybe ten minutes.

Q How many weeks did you go to Dr. Bleas-
by’s office in an automobile? A Two weeks.
Maybe two weeks or one time two times I go to
his office.

Q And after that did you walk to Dr.
Bleasby’s office? A No.

Q How did you go to Dr. Bleasby’s office
after that? A I no walk.

Q How long did you keep on going to Dr.
Bleasby’s altogether? A  Five weeks. One
month and one week going again and I stay
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Katherine Seinnerf cross.

home accident, one week stay home and next
week going and going five weeks for blood.

Mr. Dorgeval: 1 ask to strike it out.

Mr. Simon: 1 object to that.

The Court: I cannot make head or tail
of it. Strike it out. I do not know what it
means. It is something about five weeks but
just what it means I do not know.

By Mr. Dorgeval.

@ How long did you go to Dr. Bleasby after
the first month? A Two weeks.

Q And after that, did you go to any doctor
after that? A Yes.

Q Who did you go to? A Dr. Cohen.

Q And you have been going to Dr. Cohen
since? A Yes, Dr. Cohen came my house second
day accident, he is my society doctor.

*

Q When did he first come to your house
A Yes.

Q When did he first come to your house?
A Night.

By the Court.
Q Two days after? A Yes..

By Mr. Dorgeval.

Then did you go to Dr. Cohen’s office after
that? A Dr. Cohen was little bit better I go
to Dr. Cohen’s office give me electric.

You have been taking treatments from Dr.
Cohen? A Yes.

Q And how long have you been going to Dr.
Cohen? A 1 don’t know. I go last Friday.
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Katherine Seinner} cross.

Q How did you go to Dr. Cohen’s office, did
you walk or ride? A My son bring me auto-
mobile.

Q You say you have a cough? A Yes.

Q And do you cough at any time, day or
night? A Morning so much cough.

Q Do you cough through the day? A Yes.

Q Do you cough during the day? A Some-
times. Every morning so much cough, sometimes
come a little blood.

Q But you cough during the day, too? A
Yes, I cough.

Q And you cough in the morning and you
cough in the afternoon and cough in the evening?
A  Yes, morning so much cough every morning.

Q Do you cough during the day, too? A
Yes, sometimes.

Q In the afternoon? A Sure.

Q You have not coughed here at all, have
you? While you have been here in court you
have not coughed at all? A No.

Q You have been in court a few days, have
you not? You have been around the court a
few days waiting for this case. Do you under-
stand me? A Yes.

Q A few days? A You no hear me cough.

Q You have been waiting around here a few
days? A Yes.

Q Have you not been doing anything around
the house at all? Have you not been doing any
work around the house at all? A Not yet.

Q Do you dress yourself? A I dress myself.

Q You do dress yourself? A A little bit.

Q You do dress yourself? A Sure.

Q You dress yourself, do you not? A Yes,
my shoe help me my daughter.

Q Your daughters always turn all their money
over to you? A Yes.
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Katherine Seinner, cross.

Q Everything? A Yes.
Q One daughter turns over $70? A Yes.
Q And the other turns over $20 a week? A

And do you give them money to spend? A

Then they have to buy their clothes? A
Not so much clothes.

Q Your daughters have to buy clothes; do
you not give them money back to buy clothes?
A Yes.

Q You do not give them? A Not so much
clothes.

By the Court.

®@ How much? A I do not know. One year
two dresses.

Q How about carfare? A Yes, carfare.

Q How about lunch money? A No lunch
money.

Q How about money to go to the movies? A
No movies no more.

Q How about powder for their noses? A (No
response.)

By Myr. Dorgeval.

Q All you give your daughters is enough to
buy two dresses a year? A Yes, that is enough.

Q And that is all they get? A Somebody buy
my daughter a dress—

Q Please—

The Court: Let her answer.

The Witness: My daughter, her friend
Mrs. Sobel buy her dress.
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Katherine Seinner} cross.

By Myr. Dorgeval.

Q

two

Q

That i1s all you give them, is enough for
dresses a year? A Yes.
The lights were on in the bus? A Yes.

Mr. Simon: This is improper cross ex-
amination. I have said nothing at all about
that.

Mr. Dorgeval: This is the party and I
have the right to go into that.

The Court: Do not waste much time about
that. There is no dispute about the lights.
The officer said there were lights.

By Mr. Dorgeval.

* Q@ Your bus was on the right side of the
road? A Yes.

Q Do you remember that the road was wet!
A No wet.

Q You do not remember or they were not
wet? A I do not know that.

Q You were seated next to the aisle or next
to the window? A Mrs. Vores sits window and I
sit right.

Q You were sitting to the right of the lady
30 with you? A Yes.

Q Did you have any bundle in your arm? A

An umbrella? A Nothing.
You did not have an umbrella? A Noth-

Nothing in your hands? A Nothing.
You saw the other bus come out? A

The other bus you saw that come out? A

Yes, I see go out.
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Katherine Seinnert cross.

Q And if your bus had not stopped there
would have been an accident?

Mr. Simon: I object to that. How can
she say what would happen?

The Court: I will allow it. She can give
her opinion.

By the Court.

Q If your bus had not stopped there would
have been an accident? A No stopping.

Q Your bus stopped? A No stop was com-
ing an accident the bus go over there and no stop.

By Mr. Dorgeuval.

Q Do you remember Mr. Barnes, do you re-
member that man? A Yes.

Q He came to see you from the Public Ser-
vice? A Yes, sir.

Q And you told him, did you not, there would
have been a bad accident if both buses had not
stopped? A Bus no stop.

Q Your bus stopped? A No.

Q Your bus did not stop? A No, bus not
stop. One lady get out and Public Service bus
no stop.

Q The Public Service bus no stop? A No
stop. Go away again.

Q Did the other bus stop? A Yes.

Q Did you not tell that man, Mr. Barnes,
that there would have been a bad accident if
both buses had not stopped. Do you understand
me? A The other bus stop.

Q And vour bus stopped too? A My bus
no stop. Going too fast and no stop.
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Katherine Seinner} cross.

‘Q That was not the question. Mr. Hafer,
will you stand up? Do you remember that man?
A Yes.

Q He was from the Public Service too? A
Yes.

Q Do you remember he came to see you on
October 10th, the accident was September 27th
and he came to see you October 10th? A Yes.

Q You were then up with a bathrobe on? A
Yes.

Q That is right, is it not? A Yes.

Q And then he came to see you on October
18h? A I do not know what time.

Q About October 18th. And you were up and
fully clothed, up and all your regular clothes
on? A Yes.

Q That is right? A Yes.

Q And he also was to see you on the 20th
and you had all your clothes on? A 1 got all
dressed.

'Q And then do you remember that he was
there on November 5th and you were getting
dinner ready for the family? A No, sir, my
daughter. There i1s a man, I do not know his
name—

Q Just answer the question, please. Was
not Mr. Hafer in your house on the evening, to-
ward night, November 5, were you not then get-
ting dinner for your family? A No.

Q This is your signature, is it not? That is
your name? A That is my name.

Q You wrote that name? A No.

Q Did you not go to your lawyer’s office or
did not somebody from your lawyer’s office come
to your house and ask you to sign that? A 1
no sign nothing.

Q Just look at it carefully? A That is no
my sign.
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Katherine Seinner, cross.

Q That is not your signature? A No sign.

Q You did not sign that? A I no sign no
paper, nothing.

Q Will you, please sign your name on there?

(Witness writes on a piece of paper.)
Q Is this part of your name? A This.

Mr. Dorgeval: 1 ask that this be marked
for identification.

(The paper was thereupon marked De-
fendant’s Exhibit D. 1 for identification.)

Mr. Dorgeval: May I ask to have this
paper also marked for identification?
(The said paper was thereupon marked

Defendant’s Exhibit D. 2 for identifica-
tion.)

By Myr. Dorgeval.

Q This which I am showing you, and which
I ask you if you did not sign, this was not for
the Public Service? A Not Public Service?

Q No. You did not sign this for your law-
yver? A Yes, my lawyer sign. No Public Ser-
vice sign. I no sign Public Service nothing.
~ Q Nothing for Public Service? A Noth-
ing.

Q But did you not sign this for your law-
yer? A Yes, my lawyer.

Q Is that your signature? A I cannot see
good. I have home eye-glasses.

Q Have you your glasses here? A No.
NQ Has your daughter got your glasses? A

o.

Q Is this your signature? I am now refer-

ring to Defendant’s Exhibit D. 2 for identifica-
tion. A Yes.
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Katherine Seinner} cross.

Q That is your signature? A Yes.
Q Written by you? A Yes.
Q You wrote this? A Looks like.

Q Are you not sure whether you signed that?
A Looks like my sign.

Q Do you know Irwin H. Simon, that is not
Dr. Simon, but Irwin H. Simon? A Yes.

Q Was he not present when you signed this?
Was he not there? When you wrote this was
not Irwin Simon there at the same time? A 1
don’t know.

Q Did you not swear to this, did you not put
up your right hand and swear that these things
were correct? (No response.)

Q Did you not sign your name and swear
that the questions and answers in here were
correct, do you understand me? A No.

Q You do not understand me now? A No.

Q Did not your lawyer ask you some ques-
tions? A Yes.

Q And did you not answer them? A Yes.

Q Didn’t you ask your lawyer to read the
questions and answers to you? Did he not read
them to you? Your lawyer, not Public Service?
A  Yes, my lawyer.

Q He read the answers to you, yes or no? A
Yes.

Q And you said they were right, they were
correct? A Yes.

Q And you swore to them? A Yes.

Q You did not say anything about spitting
blood in these answers? A Yes.

Q You did? A Yes.

Q Can you read this? A No.

Mr. Dorgeval: That is all.
(Witness excused.)
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Mary Vores, direct.

MARY VORES, called as a witness on behalf
of the plaintiff and being first duly sworn,
testified as follows:

Mr. Simon: May I be permitted to put
on Dr. McGinnies, and if I do not connect
him with the other doctor I will strike it
out.

Mr. Dorgeval: 1 object.
The Court: Sustained.

Direct examination by Mr. Simon.

Q Where do you live? A 145 Dewey street,
Garfield.

Q Were you on the bus with Mrs. Seinner
this night? A Yes, sir.

Q Where were you seated, near the window?
Or near the center? A Near the wdndow.

Q What did the bus do before this accident?

Mr. Dorgeval: May I ask that “if any-
thing’”” be added?

The Court: Yes, if anything.

A 1 sit in the bus like the auto in the line and
Prospect street a bus out in the Outwater Lane
and I see Outwater Lane bus coming, Public

Service jitney, and I know right away must
accident.

%\Jr. Dorgeval: 1 ask that that be stricken
out.

Mr. Simon: I consent.
The Court: Strike it out.
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By the Court.

Q Tell just what you saw? A I closed my
eye and I afraid right away big accident come
and the driver turn around and the other way
and my jitney bus hit hay head in the window
and I don’t know where I am and I look Mrs.
Seinner and I do not see and I see Mrs. Seinner
sit in the floor and I want talk.

By Mr. Simon.

Q After Mrs. Seinner came home, were you
with her at all in her house? A Yes, I stay.

Q What did you do for a living before this
accident, what kind of work did you do before
this accident? A Cleaning, washing.

Q For who? A For Mrs. Seinner.

Q Before the accident? A Before the ac-
cident no do nothing.

Q Did you work for yourself? A I work
myself, yes.

Q Where? A House.

Q Your own house or for other people? A
And Mrs. Brigand’s house and Mrs. Aaronfeld’s
house.

Q What kind of work? A Housework.

Q How much do you charge for your work?

Mr. Dorgeval: 1 object to that.

Q How much did you charge Mrs. Seinner
for the work that you had? A She is good
friend for me and she wants to pay and I sad
you want to give me something, $12, that is
enough.

Q $12 a week? A Yes.

Q How many weeks were you with Mrs.
Seinner? A About six or seven months.



57

Mary Vores, cross.

Q Altogether? A Yes.

Q During these six or seven months did Mrs.
Seinner do any work in the house? A No work
Mrs. Seinner can do. She can’t.

Mr. Dorgeval: 1 ask that “ she can’t” be
stricken out. 10

The Court: Strike it out.

By Mr. Simon.

Q You say she did not do any work for six
months? A No work.

Q How do you know? A 1 was there all
the time. At that time I live one minute walk

and all the time I was there Mrs. Seinner’s

house.
ort

Q How many people in this bus? A About
eight or nine, one lady, two children, and men,
another fellow, and two policemen, and maybe
two or three men more.

Mr. Simon: That is all.
Cross examination by Mr. Dorgeval.

Q You live about a minute from Mrs. Sein-
ner? A Yes. ¢ ' ao

Q You are good friends? A Good friends,
you know.

Q You have been friends for many years?
A About 21 years.

YQ Do you have a family of your own? A
es.

Q Husband living? A Yes, husband.

Q And how many children have you? A
One children. .

Q How old is the child? A Thirteen. 10



10

40

58

Mary Yores, cross.

Q And you have your own housework to do?
A Yes, and I go outside work.

Q You do not go out all the time? A Four
or five days.

Q Four or five days a week? A Yes.

Q Work all day or half day? A Sometime
work half day, sometime work a whole day,
more work whole day than half day.

Q Before this accident you would go to see
Mrs. Seinner sometimes? A Yes.

Q You would drop in and spend some time
with her before the accident, you were friends?
A Yes.

Q How much time did you spend at the
Seinner house? A Six or seven months.

Q How much time each day? A Half past
eleven we go home my house and one o’clock go
back again.

Q What time did you go there in the morn-
ing? A Eight o’clock

Q And from eight o’clock you would stay
until when? A Half past eleven. My children
come home from school and I give eat.

Q And then you would come back again? A
Yes.

Q When? A One o’clock I go back.

Q And how long would you stay in the after-
noon? A Five o’clock.

Q And then you would come home? A
Yes.

Q And you would come back again in the
evening? A Sometimes night.

Q How late did you stay at night? A No
work. 1 only speak to her.

Q At night you would go back just to be with
Mrs. Seinner? A Yes.

Q You would come back at night to be with
your friend? A Yes.
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Mary Vores, cross.

Q How big a place did the Seinners have, a
big house or an apartment, a flat? A What
you mean?

Q Mrs. Seinner? A Mrs. Seinner no big
house live in.

Q How big? A One-family house, bungalow
house, five rooms.

Q Five rooms altogether? A Yes.

Q How many bedrooms? A Three bed-
rooms upstairs three and downstairs three.

Q Three bedrooms upstairs? A. Yes.

Q And dining room and kitchen and front
room? A Yes, downstairs.

Q And there were four in Mrs. Seinner’s
family? A Four.

Q And one daughter was out? A One
daughter worked.

Q She was not living home? A She live
home. She come every night home.

Q She slept home? A Yes, sometimes.

Q One daughter ate her meals out? A Yes.

Q So that there were only three in the fam-
ily eating home? A She eat night home all
the time.

Q The son ate out at lunchtime, at noontime.
The only one to eat home at noon was Mrs.
Seinner? A Yes, sometimes son eat home.

Q Lunch? A Dinner.

Q Do you mean dinner at noon or night? A
Twelve o’clock.

Q Lhey got their own breakfast, the daugh-
ters and the boy had their breakfast before you
got there in the morning? A Yes.

Q So that they were gone before you got
t ere? A Yes, I do not see mornings.

Q At lunch there would be Mrs. Seinner and
maybe one other? A Mrs. Seinner and one
daughter she is all the time come home dinner.
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Mary Vores, cross.

Q Two for lunch? A Yes, night another
one come home.

Q Nights three? A Nights three.

Q What did yon do all morning from eight
to eleven-thirty, how did you spend your time
for six or seven months? A Sweep and wash-
ing and talk little bit, working.

Q Every day? A Most every day.

Q For six or seven months? A Sometimes
I go cook in my house and bring dinner for Mrs.
Seinner.

Q How often did you clean the house? A 1
clean it.

Q How often, how many times? A Every
day.

Q The whole house? A Must sweep, and
must dust.

Q Did you sweep the whole house upstairs
and downstairs? A Yes.

Q Every day? A Most every day, sweep
and wash the floor.

Q Wash the floor. How many floors did you
wash every day? A I wash my floor every
day.

Q How many floors did you wash in Mrs.
Seinner’s house? A 1 take a mop every day
and a little bit wash.

Q Every day? A Yes.

Q How much did you dust every day? A
Every morning must dust.

Q Did you dust in the morning? A Yes.

Q Did you sweep in the morning? A Yes.

Q Did you wash the floor in the morning?
A All day.

Q What did you do in the afternoon, from
one o’clock until five? A Cooking.
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Mary Vores, cross.

Q For four hours? A No. Right away no
can cook. You want eat good supper you must
take your time.

Q Every afternoon you do that? A Every
day you must cook soup and the soup takes
three or four hour, good soup.

Q You can put the soup on and let it stand
there? A You must watch it.

Q Do you have to sit there the whole time?
A Not everything must cook. You must cook
other things from soup.

Q Did you sit and watch everything? A Do
something else.

Q Did both buses stop? A What means
both?

Q Did your bus stop? A No. Public Ser-
vice bus no stop. 20

Q Other bus stop? A Other bus stop.
Prospect street other bus stop.

Q Public Service bus slow down? A Public
Service run fast.

Mr. Dorgeval: 1 ask that that be stricken

out.
Mr. Simon: I object to that.
The Court: That is responsive. 30

Mr. Dorgeval: That could have been an-
swered yes or no.

The Court: But I think it is responsive.

By Mr. Dorgeval.

-*uklic Service bus brakes go on?
A Public Service goes fast.

Mr. Dorgeval: 1 ask that that be stricken
oUt 40

New Jersey State Library
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Mary Vores, cross.

The Court: Strike it out. He asked yon
whether the brakes were put on.

The Witness: What is brakes?
Mr. Dorgeval: 1 will withdraw it.

By Mpr. Dorgeval.

Q You said you expected a big accident? A
That is very big.

Q You saw a big accident was going to hap-
pen? A Yes.

Q When you saw this other bus come out—
A Other bus stay.

Q Let me finish my question, please. When
you saw the other bus come out you thought
there would be a big accident? A Yes.

Q And that was just before your bus jerked?
A That bus stay over there Prospect street.

Q When you thought there was going to be
a big accident— A It stay up there.

Q When you thought there was going to be a

big accident then your bus jerked? A What is
jerked ?

By the Court.

Q It was just before Mrs. Sefnner fell on the
floor that you thought there would be a big acci-
dent? A Yes.

Q Just before you banged your head? A 1
saw jitney pass Prospect street but stay and my
bus run fast.

Q And you bunked your head? A Yes.
Q And she fell on the floor? A Yes.

Q And that is when you thought there would
be a big accident? A 1 don’t know.
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Elinore Schmidtroth, direct.

Re-direct examination by Mr. Simon.

Q Before the accident how did Mrs. Seinner
look? A Very nice lady. Fat and red face.

ELINORE SCHMIDTROTH, called as a witness
on behalf of the plaintiff, being first duly
sworn, testified as follows:

Direct examination by Mr. Simon.

Q You were a passenger on this bus on the
night of the accident? A Yes.

Q And you were seated with whom? A
With the boy friend.

Q And what is his name? A Joe Hastick.

Q Where were you going, home? You are
sure it was your boy friend? A Yes.

Q You were on this bus just before the ac-
cident? A Yes.

Q And where did you get on this bus? A

Corner of Passaic street and I was at the
church.

Q What church is that? A Most Holy
Name of Garfield.

Q And you all got on the bus at the same
time and place? A Yes.

Q Your bus was proceeding on Outwater
Lane? A Yes.

Q What did the bus in which you were rid-
ing do, or what did the bus driver of the bus
on which you were riding do?

Mr. Dorgeval: I object to that
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Elinore Schmidtroth, direct.

By the Court.

Q What bus were you in, the same one that
Mrs. Seinner was in? A Yes, sir.

Q Did you see what the bus driver did? A
I was not sitting there.

Q You were observing your boy friend? A
Yes.

By Myr. Simon.

Q Tell us what you saw the bus do? A 1
was looking out of the window and as we were
getting to the street, Prospect street, there was
a bus coming up from there and before it came
out, it did not come out of the side street, but
was just about to turn.

By the Court.

Q Is that Prospect? A Yes. Our bus was
coming down the hill but it was not going fast
and all of a sudden the bus came to a sort of
a stop.

By Mr. Simon.

Q Which bus? A Our bus.

Q And what happened to the bus then? A
It gave a jerk.

Q Were you jolted at all then, were you
moved at all? A 1 felt the jerk.

Q Did you see Mrs. Seinner then? A 1 was
looking out of the window, I did not see her
fall.

By the Court.

Q Did the bus change its course? A In
what way?
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Elinore Schmidtroth, direct.

Q Any way. When it jerked did it stay in
the same place? A It moved.

Q Where did it move? A Toward the
right.

Q Sideways? A Yes, sir.

Q How far? A 1 cannot judge.

Q Did it come in contact with the curb? A
Not that I know of.

Q Did it skid? A To the right.

Q How much? A 1 do not know.

Q You were looking outside of the window,
were you on the right side or on the left? A
I was on the right.

Q And that was the side that skidded? A
Yes.

Q How near the front were you of the bus?
A The second side seat from the rear.

Q Was it the rear that skidded? A Yes,
sir.

Q How far did it skid? A I do not know.

Q Was it a matter of just a few feet or a
long distance? A It was not a long distance
to my judgment.

Q And it stopped? A He did not make a
complete stop there. He went real slow but then
he started up again.

Q As soon as the skid was over, he went
ahead? A Yes. He did not make a complete
stop.

Q He came to almost a stop and then went
ahead? A Yes.

By Mr. Simon.

Q Hid you hear anybody scream? A No, I
do not recall that.
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Elinore Schmidtroth, cross.

By the Court.

Q Where was it that this happened with ref-
ence to Prospect street, had you crossed Pros-
pect street? A We were just about crossing
Prospect street.

Q Where was the other bus when that hap-
pened? A It was ‘coming up from Prospect
street.

Q Had it gotten into Outwater Lane? A It
did not reach Outwater Lane but it was about
near the turn.

Q Which went first on Outwater Lane, your
bus or the other bus after the skidding? A
Our bus went.

Q And the other bus came behind? A Our
bus went first and the other bus did not come
out.

Q You went on Prospect street? A 1 did
not look back but we came ahead first.

Q It was not ahead of you when you crossed
Prospect street? A No.

Mr. Simon: That is all.
Cross examination by Mr. Dorgeval.

Q But you saw the other bus come into view
on Prospect street, did you not? A Yes, s

Q You saw it coming into view and then it
came to a stop? A Yes, sir.

Q Where did it stop, at the curb line? A
It did not come out Outwater Lane.

Q Did it come up to the curb line on Out-
water Lane, about? A dJust before the turn and
it stopped there.

Q Did you see it come out and come to a
stop? A Yes.
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Elinore Schmidtroth, re-direct.

Q You saw it come up and stop? A Yes.

Q And your bus was not going fast? A No,
it was not.

Q And you felt this jerk? A Yes, sir.

Q And did you feel the jerk just about the
time you saw the other bus come to a stop, or
come out the way it did come out, is that about
the time you felt the jerk? A Yes.

Q You say you heard no one scream? A 1
do not recall that.

Q Your bus did not come to a complete stop,
but it slowed down and then continued? A
Yes.

Q Continued real slowly? A Yes.

Q The buses did not come together? A
No.

Q And you said that your bus did not come
in contact with the curb so far as you know? A
As far as I know.

Q And you were sitting on the extreme right?
Yes. 6

Q Next to the window? A Yes.

Q And you had been looking out that wav?
Yes. I

Re-direct examination by Mr. Simon.

Q How. far were you from the corner when
you saw this other bus? A I do not know.

Q About? A It could not have been very
iar because I seen the other bus.

Q How far from Prospect street?,

Mr. Dorgeval: May 1 ask that counsel

ls)tate whether he means the front of the
us.
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Elinore Schmidtroth, re-cross.

By the Court.

Q How far were you seated from the bus
when you first saw it?

By Mr. Simon.

Q How far was the front of your bus from
the corner of Prospect street when you first
saw the other bus? A It must have been about
even with that corner. The least bit ahead of it.

Q And the other bus was stopped? A Yes.

Mr. Simon: That is all.
Re-cross examination by Mr. Dorgeval.

Q When you saw the other bus it just came
to a stop? A Yes.

Q Nobody else was thrown to the floor that
you saw? A No, sir.

Q And you were sitting in the next to the
last seat? A Second side seat from the rear.

Q You were not thrown out? A No.

Q And you were not nearly thrown out? A
All that I knew the bus gave a real jerk. I was
sitting with my‘boy friend and I felt his arm
tighten around me.

(Witness excused.)

Mr. Simon: Plaintiff rests except with
the right to call the doctors.

Mr. Dorgeval: 1 object to that.

The Court: Then we will have to take
a recess. The doctor was here and had to
go away and the doctor cannot help it. He
had a quarter past three appointment to
give an anesthetic. You would not consent
to his being put on.
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Motion for a Non-suit.

Mr. Dorgeval: I do not want to be put
in a false position.

The Court: No, but I will adjourn now
because I cannot help it.

Mr. Dorgeval: 1 will consent to go on.

The Court: All right. I do not see what
harm it will do. If you are embarrassed I
will take a recess until tomorrow morning.

Mr. Dorgeval: If your Honor wants to
go ahead I will go ahead, of course. I move
for a non-suit. I suppose a motion is in
order now.

The Court: Yes.

Mr. Dorgeval: On the ground that there
has been no proof of negligence on the part
of the defendant. There is no proof at all
to show negligent operation. The proof is
that there was danger of an accident and an
accident was imminent and in that situation
the driver of the Public Service bus ap-
plied his brakes and there was a jerk and
there is no testimony as to the nature of
the jerk, whether it was anything pnusual
or remarkable or anything that would bring
it within the line of cases, the jerk and jolt
cases, and furthermore from the testimony
of the plaintiff's witnesses it comes directly
under the case of Corkill, and I can get the
citation in a moment, in which a trolley car
motorman crossing a railroad track or rail-
road tracks to avoid an accident with a
train, accellerated his speed suddenly and
as a result one or several of the passengers
or all of them were thrown from their seats.

As it happened the train stopped before it
reached the crossing so that as a matter of
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fact nothing would have happened if he had
not done this, but the situation presented
according to the plaintiff’'s own case was a
situation of imminent peril, and in that sit-
uation he accelerated his speed and got
across the crossing to avoid the accident and
our own Supreme Court in that situation
says that that was the exercise of a high
degree of care. Had he done anything else
in the situation it would have been negli-
gence.

The Court: What is the citation? I mil
reserve decision and you can give it to me
afterwards. 1 will look it up before the
morning. Have you anything to add?

Mr. Simon: I do not think there was
anything to be said about that.

The Court: My own notion is that there
1s something in it. You may proceed. I
shall not need another jury today. You may
retire until tomorrow morning.

CATHERINE REDDY, was called as a witness
on behalf of the defendants, and being first
duly sworn, testified as follows:

Direct examination by Mr. Dorgeval.

Q Mrs. Reddy, where do you live? A 43
Linden street, Passaic.

Q Are you related in any way to Clinton
Harley? A Only by marriage. .

Q dJust what relation to him are you by vir-
tue of marriage? A He was married to my

40 niece.
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Q Did he have any immediate relatives here
on his own side? A No.

Q Any mother or father? A No.

Q Do you know where he came from? A
South Carolina.

Q Is there anyone up here that you know of
who 1s more closely related to him than you are? 10
A No.

Q As far as you know, where is he at the
present time, to the best of your knowledge? A
In Mexico.

Q And what do you base that on? A 1 re-
ceived a postal the latter part of October from
him, from San Juan. I would not be positive,
but I am almost sure it was, I know it had the
biggest barroom in the world. I recollect that.

Q And from what country? A Mexico.
Mr. Dorgeval: That is all.
Cross examination by Mr. Simon.

Q Do you know how the Public Service hap-
pened to get your name?

Mr. Dorgeval: That is objected to.
The Court: Sustained. 30

By Myr. Simon.

Q When was the first that you knew that
you would be called in this case? A Some-
body called to see me on the case.

Q And when was that? A 1 really cannot
e, ut I reckon it was on a Sunday morning.

Q And how long ago? A I really cannot
tell” you.

40
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By the Court.

Q A week ago, two weeks, or three weeks?
A It might be about three weeks ago.

By Mr. Simon.

Q So that about three weeks ago for the first
time someone called you on the phone? A
They did not call me on the phone at all.

Q Came over to see you at your home? A
Yes.

Q And asked you what you knew about Clin-
ton Harley? A Yes.

Q And you told him at that time that you
had gotten a postal card from him and he was
somewhere in Mexico? A Yes.

Q Do you know when you got this card? A
The latter part of October, but what date I do
not know.

Q You mean this last month? A Yes.

Q Was that the first you heard from him?
A In four years.

Q Have you got that card here? A No, I
have not. I kept it for a few days and I dis-
posed of it because I was not interested in it
at all.

Q You were not interested? A No.

Q He was your nephew by marriage? A
But the card did not interest me. I kept it for
a few days and I disposed of it.

Q Were you very friendly with him?

Mr. Dorgeval: That is objected to.

The Court: We are not interested in
whether she is friendly.

Mr. Simon: She says that for four years
she had known him or had been in the fam-
ily and this is the first she heard of him.
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The Court: What difference does it
make. The only question is where is he.
She says he is in Mexico. We are not in-
terested in what she thinks of him or
whether the wife is with him, or whether
the bar is the biggest or smallest in Mex-
ico.

By Myr. Simon.

Q Do you remember whether there was an
address on that card or not? A There was,
but I cannot remember it.

By the Court.

Q You have not the postal with you? A
No, I disposed of it.

By Mr. Simon.

Q Did you tell it to the Public Service that
he wrote to you and gave you an address? A
He was not talking to me at first. He was talk-
ing to my husband at first. He asked me a
few questions about his wife and I thought it
was personal and I did not answer.

Q That is all you know about it? A That
is all

Q You do not know whether he is here in
the states or not? A No.

Q Do you know when he went to Mexico?
A No, I do not.

Q That is all you know about him, he may
have been here for the last six months or a
year? A 1 do not know.

Re-direct examination by Mr. Dorgeval.

Q Do you believe he is around here any-
wheres? A 1 believe he is in Mexico yet.
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JOSEPHINE DeLOTTO, was called as a wit-
ness on behalf of the defendants, and being
first duly sworn, testified as follows:

Direct examination by Mr. Dorgeval.

Q You were on this Public Service bus, were
you not? A Yes.

Q And where were you sitting? A Third
seat from the rear on the left side.

Q And across the seat facing the front of
the bus? A Yes.

Q And you were sitting next to the aisle or
next to the window? A Next to the aisle.

Q And your friend Miss Pallatina— A
She was sitting towards my left.

Q In the same seat with you? A Yes.

Q Do you remember this bus" riding along
Outwater Lane? A Yes, sir.

Q Do you remember the jerk or whatever it
was? A Yes, there was a jerk.

Q Were you thrown from your seat? A No.

Q Were you nearly thrown from your seat?
A 1 do not remember.

Q You were not thrown from your seat? A
No, sir.

Q And you were sitting next to the aisle? A
Yes.

Q Do you remember whether it was raining
at that time? A The streets were wet.

Q What first attracted your attention to the
plaintiff in this case? A 1 heard a commo-
tion.

Q Where was that commotion with reference
to you, was it alongside of you or ahead of you
or behind you? A Behind me.

Q Did you look around? A Yes, I did.
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Q And what did you see? A She was being
helped up and she was seated in the back seat
of the bus.

Q That was the first thing that attracted your
attention? A .Yes, sir.

Q Are you connected with the Public Ser-
vice in any way? A No, sir.

Q Any member of your family so connected?
A No, sir.

Cross examination by Mr. Simon.

Q Were you looking out of the window at
the time? A Yes, I was sitting with my friend
and looking out at the window at times.

Q And this bus gave you a jerk? A Yes,
but I received more than one of those jerks.

Q Do you know whether the rear of the
bus struck the curb? A I do not remember
that.

Q What was the position of the bus after it
igave a jerk, did the bus make any turn at all?
A 1 really could not remember.

Q Do you remember seeing another bus on
Prospect street? A 1 heard it mention that
there was a bus coming there.

By the Court.

Q Did you see a bus on Prospect street? A
N> 1 not. I heard it mentioned.

The Court: We only care for what you
saw.

py Myr. Simon.

Q You were looking out of the window? A
jDn the left hand side.
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Q Did you at any time see a bus at all?
The Court: At that point?

A No.

Q All you know is that your car gave a jerk?
A Yes, sir.

Mr. Simon: That is all.
(Witness excused.)

LENA PALLATINA, was called as a witness
in behalf of the defendants and being first
duly sworn, testified as follows:

Direct examination by Mr. Dorgeval.

Q You were sitting with your friend Mrs.
DeLotto? A Yes, sir.

Q And you were sitting next to the window
or next to the aisle? A Next to the window.

Q Were you thrown from your seat? A
No, sir.

Q Do you remember that there is a down-
grade there? A It is a little down grade.

Q Do you remember whether it was raining
or not? A Not at that moment. I know it
had been raining.

Q What, if anything, attracted your atten-
tion to Mrs. Feinnerl A 1 heard someone say
that a woman fell off the seat.

Q What did you do when you heard some-
one say that? A I turned around, a man was
helping the lady up in the back.

Q This lady that was being helped up, how
far behind you was she, the next seat or the
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second seat or the third seat? A I do not
know.

Q What seat were yon sitting in? A On
the third from the rear.

Q On the left side? A Yes.

By the Court.

Q And she was behind yon? A Yes.

Q She was either in the last seat or the next
to the last seat? A Yes.

Q These were all cross seats? A Yes.

Q What made her fall, do you know? A 1
do not know.

Q Did you experience anything just before
you were told that a woman had fallen? A
The bus gave a jerk.

Q How soon before this that you heard some-
one had fallen on the floor? A Just a little
before.

Q What kind of a jerk was it?

Mr. Dorgeval: If your Honor please—

The Court: Withdrawn. Go ahead. 1
want to save time and that is all.

Mr. Dorgeval: That is all.

By the Court.
Q What kind of a jerk was—

Mr. Dorgeval: That is the kind of a
question that I would object to if counsel
asked it for the reason that it is not within
the scope of the direct examination.

The Court: You should object to any-
thing that i1s asked that i1s 1improper
whether asked by the Court or counsel, and
I have no objection to your objecting.
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Mr. Dorgeval: In practice I do not ob-
ject usually and in fact I objected at no
time before.

The Court: I will withdraw it.
Cross examination by Mr. Simon.
Q What kind of a jerk was it?

Mr. Dorgeval: 1 object to that on the
ground that it is outside of the scope of the
direct examination.

Mr. Simon: She said there was a jerk.

The Court: In answer to my question.
Counsel should have objected then, I sup-
pose.

Mr. Simon: It went into evidence.

The Court: You can make her your wit-
ness.

Mr. Dorgeval: Counsel can do that if
he wishes to. I am satisfied if he makes
her his witness.

The Court: I will allow you to make her
your witness. I will sustain the objection.
I think it is a close question and perhaps
you are right. In view of the fact that I
brought out, and he did not, I think it is
only fair that you may make her your wit-
ness. I will let you open your case as to
this witness. ] 1

By Mr. Simon.

Q Did you see this woman on the floor? A
No.

Q Do you know whether or not she was on
the floor? A No, sir. When I turned around
the man was helping her up.
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Q A man? A Yes, I think it was a man.
Q Do you not remember whether it was a
man or woman?

Mr. Dorgeval: Either counsel did not get
the full answer—

The Court: He is asking her whether
she i1s not sure it was a man.

By Mr. Simon.

Q Do you not remember whether it was a
man or woman that helped her up? A 1 think
it was a man.

Q Did you know that she was seated with
someone else, a woman alongside of her? A
No, sir, I glanced and I saw something, it must
have been a man that helped her.

Q So that you do not know? A No, sir.

Q You sat in front of her? A Yes, sir.
~Q Did you hear someone scream? A No,
Sir.

Q What happened about just before you
looked around and saw this woman being picked
up? A I do not remember.

Q Did it not recall to your mind the fact that
a woman was being picked up that something
had happened? A I knew something hap-
pened and I felt a skid or jerk.

Q How did you feel it? Tell us what hap-
pened to you when you felt the skid or jerk.
A It happened so quick that I do not know. I
did not feel anything. I mean it did not throw
g}g off my feet. Maybe I went forward a little

it.

Q You were seated on the outside or by the
window? A Window.

Q Then you would have to fall over the other
girl front?
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Mr. Dorgeval: Objected to.
The Court: Sustained.

Q There was a young lady between you in
the aisle? A Yes.

Q This jerk, where was it in relation to the
corner of Prospect street when you felt that
jerk, how far from the corner? A 1 do not re-
member. At the time it happened I was look-
ing out of the window, opposite from Prospect
street. Prospect street is on the right.

Q Did you see any other bus there at all?
A No, sir.

Q Did the car after the jerk skid, did it make
a half turn around? A 1 do not remember.

B@ the Court.
Q Did it stop? A It did not exactly stop.

By Mr. Simon.

Q Did you hear a police officer call the at-
tention of the driver that a woman fell? A 1
do not remember.

Mr. Simon: That is all

Re-direct examination by Mr. Dorgeval.

Q Are you connected with the Public Service
in any way? A No, sir.

(Witness excused.)
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JOSEPH HASTICK, was called as a witness
for the defendants, and having been first duly
sworn, testified as follows:

Direct examination by Mr. Dorgeval.

Q You were sitting in the bus at the time
this occurred? A Yes.

Q You were with the young lady who testi-
fied here? A Yes, sir.

Q Do you drive an automobile? A Yes, sir.

Q How long have you driven an automobile?
A Yes, sir.

Q How long have you driven an automobile?
A Four years.

Q What would you say about the speed of
the bus you were in, the Public Service bus im-
mediately before the accident? A Between 10
and 15 miles.

Q Was your bus on the right side of the
road or left or center or where was it? A It
was right on the right side of the road.

Q -Did you see the other bus? A When our
bus jerked, I just happened to see forward and
I saw the other bus make a dead stop.

Q The other bus when you saw it was com-

ing to a stop or had it stopped, is that correct?
A Yes.

Q And what did your bus do, did it stop or
did it go on? A After the bus skidded to one
side—

Q Just tell me what your bus did; did it go
on or did it stop? A It almost made a dead
stop, but it did not stop completely and went on.

Q Are you connected with the Public Service
m any way? A No, sir.
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Q Any member of your family so connected?
A No, sir.

Mr. Dorgeval: That is all.
Cross examination by Mr. Simon.

Q You say the bus jérked and skidded to one
side? A Yes.

Q What side did it skid to, right or left? A
To the right.

Q What kind of a skid was it, did it .make
almost a half a turn around? A No, I would
not say that it made a half turn.

Q What kind of a turn would you say it made,
if any?

Mr. Dorgeval: There is no testimony of
any turn at all.

The Court: I think I will take judicial
notice of the fact that a skid is a partial
turn. This is cross examination. My idea
of a skid is a side motion, going ahead is
a slide. A skid is where the rear of the
car goes out of alignment.

Mr. Dorgeval: May I re-open my direct
for one moment?

The Court: Yes.
Re-direct examination by Mr. Dorgeval.

Q You heard what the judge said about a skid
and a slide? A Yes.

Q Did this bus skid to the side at all? A
Yes.

Q How much would you say it went to the
side? A About three feet.

Q Three feet side movement? A Yes.
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Q Did it slide forward at all? A Yes, it
did slide forward.
Q How many feet? A About ten or twelve.

Mr. Dorgeval: That is all.

By the Court.

Q So that the motion of the bus was ten or
twelve feet forward slide and the rear of it went
three feet to the right? A At the same time it
was going forward it was skidding sideways.

Mr. Dorgeval: That is all.

Mr. Simon: That is all.

(Witness excused.)

Mr. Dorgeval: That is our case, with the
exception of Mr. Bush who will add to Mrs.
Reddy’s efforts to locate the driver.

Mr. Simon: We will consent to that.

Mr. Dorgeval: 1 think we can put him on
tomorrow. Then we have my doctor.

The Court: Any rebuttal as to the acci-
dent?

Mr. Simon: I would like to think that
over.

(Discussion off the record.)
The Court: We will recess until tomorrow
morning.

Whereupon an adjournment was taken

until Wednesday, December 3, 1929, at 10
A. M
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Paterson, New Jersey, December 3, 1929.
Trial of the Cause Resumed at 10 0°Clock A M

The Court: Now, then, in this case are you
all ready?

Mr. Dorgeval: 1 neglected to put a witness on.
Do you want me to go on with the motion?

The Court: As I understand it the case is
closed except as to medical testimony, and a
motion is made for non-suit.

Mr. Simon: Mr. Dorgeval said he would like
to have Mr. Bush on.

Mr. Dorgeval: All I said was Bush was going
to tell what he did.

The Court: If you want to put him on—

Mr. Dorgeval: May I have the permission to
put him on if the motion goes unfavorably?

The Court: No.

Mr. Dorgeval: All he is going to testify to is
what he did to get the operator here.

The Court: Then put him on or not. It is
up to you.

LOUIS W. BUSH sworn.
Direct examination by Mr. Dorgeval.

Q Mr. Bush, you are employed by the Public
Service as investigator? A Yes, sir.

Q And have been for how long? A Four
years.

Q Were you assigned to investigate this case?
A Yes, sir.

Q And that is, to bring witnesses to court?
A Yes, sir.



85
Louis W. Bush, direct.

Q And did yon, in the course of your inves-
tigation try to get the operator, Mr. Harley, the
operator in this case? A Yes, sir.

Q Tell us what you did. A Why, Mr. Harley
after this accident, about two months after the
accident, he left our employ to go with the Stand-
ard Oil Company to open a gasoline station. He
left them and he disappeared, and we were unable
to get any trace of him at all. We kept a very
accurate record as to his former employees—
employers—and references that he had given.

We made a complete canvass of all these refer-
ences, which included his mother-indaw and his
aunt, who was here yesterday, and nobody had
heard from him other than that he had been on
the West Coast some place. Do you wish me
to enumerate the different references?

Q Well, no. What do you mean by “ refer-
ences” ? A Why, such references are required,
when he gave any, such as to close relatives,
nearest relatives.

Q When a man is employed he gives these
references? A Business references and former
employers.

Q Did you do that yourself personally? A
I did it all personally, yes, sir.

Q What did you find out? A I found that
he was not in this part of the country, and
nobody knew exactly where he was employed,
that the record was that he was on the West
Coast some place.

Q And you talked with his aunt, the lady
who testified? A I talked with his aunt, his
mother-in-law, and I talked with everybody.
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Cross examination by Mr. Simon.

Q Do you know, Mr. Bush, how long he had
worked for this gasoline company? A No, I do
not, doctor.

Q Well, now, you went there to find out, I
assume? A Not how long he worked there, no.

Q And didn’t you ask him how long was it
he was away from their employ? A No, sir.

Q Did you think it important enough to find
out where this man was; how long he was in
their employ? A Why, no, sir. Mr. Harley
has gone about one year, approximately, from this
part of the country.

Q All right. Now, let us see. You found
when he left this gasoline employ and then im-
mediately he left to parts unknown? A T do
not know whether it was immediate or not,
doctor.

Q What effort did you make to find out when
he left for these parts unknown? A I don’t
understand you.

Q You did see this woman who was on the
stand yesterday, the aunt, Mrs. Reddy, you did
see her? A Yes, sir.

Q And it was testified she had only seen him
about two months ago, to her best recollection,
is that right, Mr. Bush? A 1 did not hear what
she testified, doctor.

Q You were not here in court? A No.

The Court: He was not here in court.

Q It was testified to that the first anyone
had consulted her about the whereabouts of her
nephew was about six or eight weeks ago, I sup-

40 pose that is so?
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Mr. Dorgeval: That is objected to as ar-
gumentative.

The Court: Objection sustained, charac-
terising the other witness.

Q When did you see Mrs. Reddy?

The Court: I think she also said some-
one had seen her husband about it.

Mr. Simon: Yes, six or eight weeks ago,
your Honor, the first time.

The Court: That may be. I do not recall
that.

Q Do you recall when you had first seen Mrs.
Reddy? A Surely.

Q How long ago would you say it was? A
About a month ago; about a month to six weeks
ago; I am not very definite.

Q That is all right, but you knew, of course,
a long time ago, did you not, that she was an
aunt of this Mr. Harley’s, did you not? A
A month to six weeks ago.

Q. Was that the first you knew that she was
an aunt of this young man? A The first I knew
personally.
| @ How did you get that information? A
prom Mr. Harley’s application.

Q All right. That application blank was on
iyour file when he first entered your employ? A
jWhen he was appointed to service, yes.

Q And at the time this accident of September,
1928, that application was still on your file, wasn’t
it, at the time of this accident? A 1 presume
pt was; not to my knowledge.

Q Then, despite the fact that that application
Iwas on your file September of last year and her
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name was mentioned there, despite that fact, the
first time you saw this woman and went to see
her was about a month ago, that is right, M.
Bush? A 1 do not understand you, doctor.

Q Despite the fact that this Mrs. Reddy’s
name was mentioned in the application blank, and
despite the fact that this accident happened over
a year ago, fourteen months ago, the first effort
that you made to see this woman was only about
a month ago, and that is true, isn’t it? A Yes.

Mr. Simon: That is all.
The Court: That is afi.

Re-direct examination by Mr. Dorgeval.

Q And in the course of your experience,
have you ever failed to have an operator pres-
ent—

Mr. Simon: I object to that. I do not
think it is at all material what his expe-
rience is.

The Court: Objection sustained.

Mr. Dorgeval: All right, that is all. That
is our case, your Honor. We rest.

The Court: Now, doctor, there is a mo-
tion made for a non-suit on the ground that
there 1s no question of fact for the jury,
under the case of Corkhill vs. Camden.
Have you looked at that case?

Mr. Simon: Yes, your Honor.

The Court: I would like to hear you, if
you care to be heard.

Mr. Dorgeval: May I now make that mo-
tion for a direction since we have put in
our entire case?



89

Motion for Direction of a Verdict.

The Court: Yes.

Mr. Simon: I did not think, your Honor,
that I would ever be called upon in this sort
of a motion, and I do not know whether
your Honor has read the case or not.

The Court: Yes, I have it before me.

Mr. Simon: If your Honor please, this
is altogether a different, one hundred per
cent, different, than this case is.

The Court: All right.

Mr. Simon: A motorman is driving a
trolley car, presumably across the tracks of
a railroad company. The motorman in this
particular accident, as I read the case, as
he came to the tracks, stopped his bus, or
stopped his car.

The Court: Yes, the facts are entirely
different.

Mr. Simon: Look how careful that man
was. The Supreme Court said that he
walked on the tracks, looked down and saw
no train. Look how careful he was. After
that the gateman of the railroad company
told him to go ahead and he went ahead,
and when he got on the tracks he saw that
there was imminent danger, and then shot
past.

The Supreme Court said, what more
could a man have done? The Supreme
Court said he did more than a reasonable
man would have done.

Now, let us see—and then bear in mind,
the Supreme Court does not say a non-suit
should have been granted at all. It said it
was not evidence presented. It being a
question for defense in this case, what is
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the defense? None at all. They do not
bring a witness here in Court who testifies
as to having seen that bus before. What
did the girl say? We saw no bus at all
All we knew, there was a jerk. The other
man said he saw nothing. All he knew,
there was a jerk. The bus went three or
four feet to the side, and then twelve feet
ahead, right off the track.

To pin their case on our evidence—what
are they trying to do on our evidence?
What is our evidence? They tried to win
this case on this one sole question when
they said for instance, Lesnick, the officer,
if the driver of the Public Service bus had
proceeded, wouldn’t he have collided with
the other bus? Why, no, said the officer,
the bus was far away. That in itself an-
swers this question. The officer says, why,
certainly not, a collision would not have oc-
curred, because they got around. The one
girl testified the bus had completely stopped
on Prospect street, and this driver of the
bus applied his brakes. Here is a man—
we will assume for a minute that the driver
of the Public Service bus took the stand,
we will assume he was here and he has said,
as they got to the corner he suddenly started
up and I applied my brakes. Assuming that
1s the best evidence, I say a non-suit could
not be granted, because that man who was
on the right had the right of way, under
ordinary circumstances.

Look what they did, they do not do that,
and the only evidence is when the bus was
two hundred feet away from this Prospect
street, they saw a bus parked two hundred
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feet away. He says that the driver did not
see it, but when the driver got fifty feet
from the corner and had proceeded along,
he applies his brakes. If the driver pro-
ceeded to apply his brakes fifty feet before
he got to that corner, and the ordinary
street is twenty-five feet wide, which makes 10
it seventy-five feet, and the car had been
some distance, fifteen feet, making it ninety
feet away, and the road that is seventy-five
feet wide, we have all the road where six
cars could go, and ninety feet away he ap-
plied his brakes. If that is not negligence,
all right, we will assume it is not.

Who said the brakes were in good condi-
tion! Who proved that! I cannot get over
the excitement of this thing. Who says that 20
it was necessary for him to apply two
brakes, the emergency and the foot brakes!
Who said they were in good condition! Who
said, under ordinary circumstances, it was
negligent for a man to drive fifteen or
twenty-five miles an hour with a road that
is wet and on a hill, with a road that is
not level! It seems to me, all I would have
to prove the case is to put the plaintiff on
the stand to state she paid her fare, and gQ
knows a jerk happened, and for them to ex-
plain it. That is fundamental.

The Court: It may be fundamental, but
it is not according to my notion of the law.
I wil deny the motion because there is
some little dispute as to the facts. There
is little, infinitesimal almost, perhaps. There
1s a dispute with respect to where the bus
was when the brakes were applied. Some

witnesses say she was at the intersection. 0
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Mr. Simon: I don’t think so.

The Court: I think there was, that it
was at the intersection, and there was sne
testimony that the other bus had preceded
the Public Service bus around the comer
into Outwater Lane. There is other testi-
mony that the Plauderville bus did not tum
around the corner and stop in Plauderville
Lane. There is some dispute as to the facts
that raises, perhaps, a question of negli-
gence, and there being a question of fad,
I will deny the motion, but will tell you row
that I will charge the jury the law to ke
well settled as laid down by the Supreme
Court in Corkhill vs. Camden and Suburban
Railway. You may have an exception.

Mr. Dorgeval: May I answer counsel!

The Court: No.

Mr. Dorgeval: May 1 state my notion
for direction more completely?

The Court: You can, if you like, if you
want the record.

Mr. Dorgeval: So I can state all the rea
sons.

The Court: Yes.

Mr. Dorgeval: I move for a direction of
verdict on the ground, first, no proof of
negligence against the defendant; on the
ground, second, that there is no proof of
an abnormal or unusual jerk or jar, whch
is also an essential of this type of cae
Further, that the evidenec of all the wit-
nesses 1n the case, and of course, I hawe
the right to discuss the testimony of a4l
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witnesses, whether they were for the plain-
tiff or the defendant—

The Court: No doubt about that.

Mr. Dorgeval: —is that the driver of the
Public Service bus was confronted with an
emergency, and under these circumstances,
applied his brakes, and there was a jerk, 10
the exact nature of the jerk has not been de-
scribed, but acting in the emergency, using
the best judgment he was capable of, I re-
spectfully submit, there was nothing about
his conduct, nothing in the testimony in the
case to introduce any negligence and I move
for a direction on those grounds, and I
understand, the motion is denied, and I may
have an exception.

The Court: You may have an exception. 20
Now, the medical testimony.

Mr. Simon: I was to the hospital this
morning, and I went into the operating room,
the doctor was closing up an abdomen in
this case, and he said they had another ope-
ration that would take about fifteen min-
utes, and would be here by ten-thirty.

The Court: It is ten-thirty now.

Mr. Simon: I would like to put on Dr.
Mageniss. 30

The Court: Any objection?

Mr. Dorgeval: Yes.

The Court: Then, we will take a recess
until Dr. Cohen comes here.

(A recess was here taken.)

40
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ISIDORE COHEN, sworn.
Direct examination by Mr. Simon.

Q Yon are a practicing physician and sur-
geon of the State of New Jersey? A Yes, sr

Q For how long have you been practicing!
A Eighteen years.

Q I understand you are the official anaes-
thetist of the hospitals in Passaic? A &
Mary’s, and the General Hospital.

Mr. Dorgeval: 1 will admit the doctor’s
qualifications.

Q I understand you are the family physician
of the Seinner family? A Yes, sir.

Q You treated the Seinner family before? A
Yes, sir.

Q And do you remember the first visit to M.
Seinner’s home after the accident? A I
haven’t got my data, but a week after she was
injured I was notified by the organization which
I take care of—

Q Where was she? A At home.

Q What did your examination reveal? A
I noticed she was strapped by adhesive plaster
on the chest, and had an ice bag on the head.

Q What did your examination show, doctor?
A  Of course, the examination—from the his-
tory of the patient she—I noticed she had a
fractured rib.

Q What else? A Contusions around the
head.

Q And did you examine the chest, doctor?
A No, not that day, because she had another
physician, and I told her, I just wrote on a
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piece of paper what her injuries were, that was

0 You were not her physician at that time?

A No. I 1

Q Do you say she showed you some X-rays.
A Yes sir.

q Canyou identify these X-rays as the X-rays
she showed you (handing) ?

Mr. Dorgeval: 1 object to that.

The Court: Have these been proven?

Mr. Simon: No, your Honor.

The Court: I will let him answer yes or
no.

The Witness: Yes, sir; they were handed
to me by the patient.

The Court: You understand, I am letting
him answer whether these were the ones
handed to him by the patient.

The Witness: Yes, sir.

Q And do you know from your own knowledge
that these are the X-ray films taken of Mrs. Sein-
ner? A 1 cannot tell.

Q Do you know Dr. Terhune, doctor? . A
Yes.

Q What position does he hold? A X-ray
man of the Passaic General.

Q Did you have occasion to speak to him
about this case?

Mr. Dorgeval: That is objected to.
The Court: Sustained. It would be hear-
say.

Mr. Simon: I will withdraw that, then.

Q Doctor, before you examined her the second
time, I presume— A Well, I came there the

10
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next week and looked at her, but I did mt
examine her then. I just looked at her.

Q Now, doctor, when did she come under
your care and treatment? A About the middle
of November she asked me whether I would be
kind enough to take care of her and treat her
so I said, “If you want me to, if you will dis
charge Dr. Bleasly I will be glad to, but I cannot
do anything until you talk to Dr. Bleasly,” be
cause I did not want to have any trouble with
another doctor.

The Court: What year was that?
The Witness: Last year, November, 198

Q Then, she was your patient from that time
On’ “oc’or” -A I think she was.

Q You do not know of her having any other
doctor besides you? A That I don’t know.

Q When did you last see her, doctor? A 1
saw her in my office, I think, the latter part of
November, around the 20th or 22nd.

The Court: Of this year?
The Witness: Of this year.

Q Doctor, when you treated her, did you treat
her at her home? A I saw her about five or
six times at the house.

Q What did you treat her for, and what did
you find? A I strapped her chest again, she
complained of severe pain over that fractured rib.

Q How many weeks after the accident? A
That must have been about six or seven weeks.

Q Then what did you do? A I strapped her
up. She said she felt a little bit pain, but when
the weather starts in she fells pain again. The
only thing I can advise is to give you some sort
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of heat treatment that may help you with the
pain; too much medicine will not do the trick.
The damage is done, and we have got to wait
until we see what happens.

Q What medication did you give, doctor? A
Some medicine that will relieve pain in her chest.

Q Did you give her any medicine for her
chest? A For a cough.

Q She coughed? A At the beginning she
coughed up blood, but I never saw that.

Mr. Dorgeval: Just a minute, doctor.

Q How do you know? A Well, from the
history.

Mr. Dorgeval. dJust a minute.

Q So, doctor, you were her family doctor,
were you not?

Mr. Dorgeval: My objection was this—
The Court: He did not answer it.
The Witness: I answered partially.

Mr. Dorgeval: 1 was going to move to
strike this part of the doctor’s reply—he
said she had been spitting blood and he did
not see it.

Mr. Simon: I object. He is the treating
doctor.

The Court: He may say that is what she
told him.

Mr. Dorgeval: He did not say that. He
said he did not know.

Q How did you know that she expectorated
blood? A She told me so, and then with the

10
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fractured rib, I suppose, one and one would
coincide.

Mr. Dorgeval: I ask that the doctor omit
suppositions.

The Witness: Well, I cannot tell.

The Court: Wait a moment, doctor. I

will let it stand that this is part of the
history, and then strike out the rest.

Q That is the history you got from her, doc-
tor. Now, did she tell you how often she spit
blood ?

Mr. Dorgeval: That is objected to.
The Court: No, I will allow that.

A When she coughed she would bring up
phleghm with streaky blood.

Mr. Dorgeval: May I have an exception?
The Court: You may.

Q For how long did that continue? A That
only continued for a short while, that is, blood,
but kept on coughing.

Q Well, now, what medication did you give
her for that? A 1 gave her something to allevi-
ate the cough.

Q What did that indicate in your own mind,
the fact that she was continually coughing and
had expectorated blood and had a fractured rib,
as to what was wrong with her?

Mr. Dorgeval: 1 object to the form of the
question.

The Court: The question is directed as to
that time.
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Q What conclusion did you come to? A The
conclusion with the fractured rib, she must have
a punctured lung, a puncture to the pleura, to the
lining of the lung.

Mr. Dorgeval: 1 object to that answer and
ask it be stricken out.

The Court: That is his conclusion.

Mr. Dorgeval: That must be a reasonable
and probable result.

The Court: I understand that. That is
his answer.

The Witness: Absolutely, with a punc-
tured rib. I was not there to see how far
it punctured the lung. I cannot see, but
from the X-ray—

Q Well, now, doctor, do you say she had a
rupture of the lung or injury of the lung or
pleura?

Mr. Dorgeval: There has not been any
mention made of a rupture.

Mr. Simon: I said fractured rib must have
ruptured the lung or the pleura.

The Court: But it is not the lung.

The Witness: It is the lining, the pleura
is the lining of the lung. It could go right
through the pleura and into the lung, which
has happened often.

The Court: I understand. My question is
whether the pleura and the lung are the
same.

The Witness: They are two different
things.

The Court: That is what I thought.

10
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Q What made her cough, in your opinion? A
Irritation of the pleura, lung.

Q What, in your opinion, causes expectoration
of blood? A The punctured rib must hae
pierced her, injured her, abraded the pleura anxd
the lung, and while it irritated it, made her

10 cough.

Q Doctor, you say you have treated her re
cently, too? A From time to time.

Q What did you do for her? A I just gawe
her a little medicine for her nervousness, axd
give her lamp treatments.

Q This nervousness, doctor, is she a nervous
woman? A To a certain extent, yes.

Q You knew her before this accident? A 1
have treated her twice for grippe.

2q Q Doctor, what sort of a woman was she? Ib
you remember what she weighed, or is there any
difference in her general health from that time to
the present date? A 1 don’t know what ge
weighed, but I know she was much stouter and
heavier than what she is now.

Q Do you know about her color? A It wes
good.

Q Before? A Yes.

Q How is it now? A - Sallow, her cheeks are
sunken. It shows there is a sign of loss of
weight by looking at her entire body. It shows
she has lost some weight. How much I do mt
know.

Q What was her health before this accident?
A As far as I know was good, except I treated
her twice for grippe, for colds.

Q Did that pass off and cure after ths
grippe? Was she discharged as cured? A Yes

Q And do you know how many times in 4l
you have seen her up to date? A 1 have sen

40 her about forty times and my charge is $3 a
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visit, and my bill is $5 for strapping her chest,
and I made forty other calls. The entire bill is
$125. "1 !'ml
Q The $3, is that a reasonable charge call for
you? A $3 is reasonable, and $5 for the strap-
ping.
Q Are yon familiar with X-ray charges? A
If I am not mistaken an X-ray of the chest—
Q Are you familiar? A I think so. There
are various charges by various doctors, but I
think Dr. Terhune charged $20.

Mr. Dorgeval: 1 ask that be stricken
out.

Q Tell us what was charged for an X-ray
of the chest. A $20.

Mr. Dorgeval: 1 object to that and ask
it be stricken out. There is no proof X-rays
were taken.

The Court: Yes, somebody told us about
it.

Mr. Dorgeval: That was subject to be-
ing connected up.

The Court: Yes.

Mr. Dorgeval: If it was identified.

Mr. Simon: She said she was taken to
Dr. Terhune’s office to be X-rayed.

The Court: Yes, somebody said that Dr.

Roth charged $25 and Dr. Terhune $15 or
$20.

Q Is $15 a reasonable charge for an X-ray
of the chest? A Very reasonable.

Q Is $25 a reasonable charge for X-rays of
the head? A For four views, yes.

10
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Q Doctor, what would you say as to her
condition today, doctor? A Well, she has suf-
fered pain over that fractured rib and along the
spine which connects that rib to the spine. Now,
in all probability, I am not positive, she must
have injured that nerve as it emerges from the
spinal canal, and those pains come on and off,
and I think with the change of weather these
pains come on.

Q What about the nerve injury, doctor?
Does the nerve regenerate very readily or not?
A If it is going to regenerate, I think it is
going to regenerate within six months. After
six months I think it will never regenerate.

Q Is it a permanent injury, in your opinion,
or not?

Mr. Dorgeval: 1 think we ought to have
the injuries proven more definitely before
the doctor gives an opinion.

The Court: He says there was a nerve
injury where it emerges from the back.

The Witness: It emerges from the spi-
nal column and goes along the ribs.

The Court: That is her trouble?

The Witness: Well, her main injury.

The Court: Is it permanent?

The Witness: From the time of the ac-
cident I think now I would say yes. If it
was six or seven months ago I would hesi-
tate to say whether it was permanent, be-
cause it is hard to tell so soon after an ac-
cident, but as a rule six months is suffi-
cient.

Q This being fourteen months, is it your
opinion it is a permanent injury? A Yes.
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Q This cough she complains of, in your opin-
ion, is it a permanent thing or not?

Mr. Dorgeval: 1 object to that.
The Court: She said she coughed.
Mr. Dorgeval: At the beginning.
The Court: Now.

The Witness: Coughs on and off, your
Honor.

Mr. Dorgeval: 1 missed that.

The Court: He said that, but he did not
say she spits blood now. He is now asking
about the cough.

Q In your opinion what is the cause of this
cough, doctor? A From the history at the be-
ginning and the fractured rib, I presume that
the pleura, which is the lining of the lung, has
alight fracture so to speak.

Q Is that a permanent thing, doctor, or not?
A 1 think this is permanent now.

Q Doctor, you said your charge would be
about $125?7 A Yes, sir.

Q Doctor, from the examination you made
and the treatments you gave, is she able to bend,
stoop and so forth, as she did before this acci-
dent, and move about? A 1 cannot tell you
how much she can bend. Of course she bends,
but how much I don’t know.

Q Is there any limited motion in the chest,
doctor? A Limited motion?

Q Yes. A Why, no, I do not think there
is much limited motion. I think she breathes,
but has pain. How much I cannot tell.

Q And do you think, doctor, she can exert
herself today in all directions as she could for-
merly? A 1 would say partially limited, but I

0
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Isidore Cohen, cross.

cannot say how much, but it is hard for me to
say just which.

Q Is she still under your care? A Se
comes in once in a while complaining of pains,
if the weather will be damp and rainy, I sup-
pose she will have a little pain, but if it is mce
and dry I do not think she will have any pain,
that i1s, from previous experience with other
people.

Mr. Simon: That is all, doctor.
The Court: Cross examination.

Cross examination by Mr. Dorgeval.

Q Your previous experience, doctor, is that
a fractured rib usualy heals up and makes a
complete recovery? A Lots of times, yes.

Q Doesn’t a fracture of this kind, usually
make a complete recovery? A 1 would not say
all fractures.

Q I only said usual. A Yes.

Q There is really no limitation of movement?
A No, I would not say, not say, not entirely,
because she breathes fairly good, because I was
listening to her chest, and I get good breathe
signs.

Q Good breathe signs? A Yes.

Q No rales? A No rales, no.

Q Rales, pardon me. There is no rubbing?
A Not at the present, a friction rub.

Q What? A That is when the pleura rubs
against the other.

Q Nothing like that now? A Not now.

Q She has a normal excursion on both sides
of the chest? A As far as I can see, yes.
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Q There is no evidence of any chronic bron-
chitis, is there? A Not throughout the lungs,
1o.
Q That is what I mean. A I would not say
chronic, no.

The Court: About the time in the middle
of November when you started to treat her
she had recovered from the broken rib, had
she, or was she still strapped at that time?

The "Witness: Oh, no. The strapping
was taken off.

The Court: Was it healed and had it
grown together again?

The Witness: I do not know whether it
did or did not.

The Court: Did you examine her?

The Witness: Oh, yes, sure.

The Court: Did she complain of any
broken rib at that time?

The Witness: No, I could not find a
broken rib, but being she complained of
pain I strapped her again.

Q You never saw a broken rib, yourself? A
Oh, no. I did not examine the woman while
under Dr. Bleasby’s care.

Q You examined her when, and went for the
Society? A Yes, superficially. I came in and
talked to her to find out what the trouble was,

and if there was another physician I did not
treat her.

Q She was all strapped and you could not
see what was underneath? A No.

Q And then when you treated her you
strapped her again? A Yes, and she com-
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plained about pain, and I figured by the limita-
tion of that part she would feel better.

Q But the rib was healed already? A In
all probability, yes. I could not say, after six
weeks a rib like that should be healed.

Q Could you tell by the palpitation whether
it was in good alignment? A That is hard for
me to say. You feel a little lump, and you put
your finger across at the rib.

The Court: Did you feel it?
The Witness: I did, sure.

Q That is normal, of course? A That is
the normal procedure in opening regeneration.

Q That is the cement that nature throws out
to heal? A That is right.

Q As far as your examination of the mnb
was concerned— A It looked good.

Q In good alignment? A Yes.

Q In good position? A Yes.

Q So outside of that, doctor, when you first
examined her in the middle 6f November, 198
or when you first started treating her in the
middle of November, 1928, there were no ob-
jective signs of injury, were there? A Well,
the objective was that I saw that little lunp
there.

Q Outside of that? A Outside of that, no
I didn’t see anything.

Q No objective signs? A No.

Q All of her injuries then were entirely sub-
jective? A Yes.

Q Will you please tell the jury the differ-
ence between subjective and objective? A Ob
jective is what the doctor sees, and subjective is

4Q what the patient tells you.
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The Court: What he cannot see, like a
pain in the stomach?
The Witness: That is right.

Q The doctor is entirely dependent on what
the patient tells him? A The doctor is depend-
ent on what the patient tells him.

Q And all her symptoms were subjective with
the exception of this little enlargement on the
wrist? A That is right.

Q Is that society that you are connected with
giving free medical treatment? A Yes, for
diseases, that is, colds or something like that.
When it comes to accidents or operations I get
paid for it.

Q You get paid for it? A Absolutely.

The Court: By the patient and not the
society?
The Witness: By the patient.

Q Your fee does not cover that? A Abso-
lutely not.

Redirect examination by Mr. Simon.

Q This injury to the pleura, doctor, what hap-
pens as to the result of traumatic pleurisy?

Mr. Dorgeval: 1 object, no testimony as
to traumatic pleurisy.

Mr. Simon: Anyhow, there is. He said
injury to the pleura.

The Court: No, I think not. What hap-
pened to this injury? You might ask him,
but do not call it something that he has

not called it. He has not called it traumatic
pleurisy.
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Q What is the injury to the pleura result of
blood, what is the diagnosis, what do you call it!

Mr. Dorgeval: 1 object to that.

The Court: What was this woman suffer-
ing from?

The Witness: Traumatic pleurisy. Ths
was not where she got a cold or dry pleurisy
due to disease.

Q There is no question that she suffered from
traumatic pleurisy? A None at all.

Q What happened to the pleura in this case!
A As a rule, the pleura—

The Court: No, what happened in ths
case, not as a rule. What did you find
doctor?

The Witness: 1 cannot tell you what I
found but only from symptoms, what I
listened to.

Q When you listened, doctor, what did yon
hear in that neighborhood of traumatic pleurisy!
A As a rule you do not hear anything when it
is normal, but when abnormal you get a friction
rub.

Mr. Dorgeval: The doctor is answering as
a rule again.

The Court: We do not want the nie
This must be an exception.

Q Did you get friction rub in this case? A
No, sir, I would not say exactly.

Q Whiat kind of rub? A A big breathing
sign that did not suit me.
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Q Was that normal or abnormal? A Ab-
normal.

Q No doubt in your mind? A Absolutely.

Q In your opinion, would that be permanent
or, at least, recur again? A It is hard for me
to say.

Q Doctor, these traumatic pleurisies, when the
pleura is affected that way, what may happen to
that pleura again, in all probability, is there
weakness there or not ?

Mr. Dorgeval: 1 object, unless confined to
this case.

Q (Continued.) Yes. A She can catch cold
faster than others would. For instance, if the
patient has pneumonia—

Q You say she can catch cold faster. Why,
doctor! A The resistance of that part that was
injured is never as good as it was before and
the liability of other trouble setting in may be
possible.

Q What about her general resistance, doctor,

is it as good as it was before? A 1 don’t
think so.

Mr. Simon: That 1s all.
The Court; Cross examine.

Re-cross examination by Mr.- Dorgeval.

Q Doctor, you only saw her twice before for
grippe! A Twice before.

Q When were those two times? A It is hard
for me to tell you. I have been the doctor for
this organization for the last seven or eight
years.
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Q I thought it would be difficult, but you have
been testifying a great deal about what her
previous condition was. A I speak to lots of
people every day.

Q I know you are very busy. You are busy
today? A I am busy every day and busy this
afternoon again.

Q You only treated her twice before this acd-
dent? A That is all, for grippe.

Q That was the only time? A Absolutely.

Q When you treated her for grippe you did
not have occasion to make a thorough examina-
tion? A No.

The Court: Is that all?

Q Now, doctor, of course when you first saw
this lady the bone was healed, that is correct? A
The first time I started to treat her?

Q Yes. A In all probability, what I found
from the examination.

Q The first time you saw her she was strapped
so you could not see? A I could not see nothing,
absolutely nothing.

The Court: He said he did not see her
those two times. There was another doctor
there and he would not treat her. He just
saw her, and at that time looked at the
X-rays that she showed him and made it
clear that he could not treat her. Later on
in the middle of November when he found
that the doctor that was treating her was
no longer treating her then, for the first, he
treated her.

Q Then, the first time you examined her the
rib was healed? A Yes, sir.
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Q And isn’t it a fact, doctor, that the pleura
would heal a great deal more quickly than the
bone? A That is hard for me to tell you.

Q Doesn’t it usually heal much quicker than
thebone? A 1 cannot tell you. It depends how
much injury. If there was a piece of bone stick-
ing into the pleura it would not heal.

Q In this case you did not see any bone
sticking into the pleura? A 1 only examined her
superficially, along the outside of the skin.

Q If you thought it was necessary you could
have X-rays taken? A I did not think it would
show much after six weeks.

Q You never found any puncture of the lung?
A No, sir.

Q You did not find it? A No, sir, not after
six weeks.

Q You did not find any bone protruding into
the lung? A From the history of spitting up
blood, I assume that is what happened.

Q What you testified to about traumatic pleu-
risy is a presumption, is that right? A Yes,
presuming from the history taken, one, alto-
gether, you think of that.

Q It is the history and a presumption? A
Yes. I am not positive.

Q This is something that you did not actually
find there yourself? A No.

The Court: Anything more?
Mr. Dorgeval: That is all.

Redirect examination by Mr. Simon.

Q Doctor, have you any reason to believe that

is patient had this cough and had this expecto-
ration of blood, from the history of the case and
hom the examination you made?
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Mr. Dorgeval: That is objected to.

The Court: 1 will allow that. Is thee
any reason why you think she is lying ad
malingering?

The Witness: I do not think after I—

The Court: Yes or no?

The Witness: No, she is not lying.

The Court: That is your opinion?

The Witness: No, she is not lying.

The Court: The next question.

By Myr. Dorgeval.

Q You do not find any objective symptoms
there at all? A Nothing objective.

Q Nothing that you can find from your ex
amination to go on? A Do I know that for
the moment?

Q Yes. A No.

The Court: That is all.

BRYANT C. MAGENISS sworn.
Direct examination by Mr. Simon.

Q Doctor, you are an old practicing physician
and surgeon in this State? A Do not say dd
I am a practitioner of the State.

Q Well, we will say you are a young prac-
titioner.

Mr. Dorgeval: 1 will admit the doctor’s
qualifications.

Q Now, doctor, you are the chief surgeon of
what hospitals in Paterson? A 1 am consulting
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surgeon of the Paterson General, and the Miriam
Barnett Memorial.

Q You have been surgeon at Paterson for how
many years! A Oh, forty years at least.

Q Forty years at least! A Yes.

Q You did examine Mrs. Seinner at my re-
quest several weeks ago! A I did.

Q And made a thorough examination, doctor,
did you! A Yes.

Q Now, doctor, tell us what examination you
made!

The Court: And when, doctor.

The Witness: I cannot remember the date.
It was a few weeks ago when the case was
to come up, and I got the history of the case
then.

Q Yes! A And examined her, looked at her,
and saw she was a spare woman in build, and
nervous condition, and depressed expression of
face, and from the history of the case—

Mr. Dorgeval: Now, just a minute. I
object to that.

The Court: Only from your examination,
doctor. You are not the attending physician
and, therefore, you cannot give us the his-
tory!

The Witness: No.

Q What examination did you make, doctor!
A Well, I examined her and found that there
was some tenderness over the right side of the
chest, posteriorally, and that the breathing was
r’t just as clear as it was on the other side,

but not to any marked extent. Those are the only
things that T discovered.
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Q And tenderness, doctor, in your opinion if
that had lasted for fourteen months, would you
say that would be a permanent condition or not?

Mr. Dorgeval: Objected to.
The Court: I will allow that. That is
10 not from his examination.

Mr. Dorgeval: This question is given
without any basis at all. The doctor finds
tenderness.

Mr. Simon: I will withdraw it, if your
Honor pleases.

The Court: All right, withdrawn.

Q Doctor, do you remember what particular

part was tender? A I think it was about the
20 sixth and seventh rib, underneath the shoulder
blade.

Q Doctor, was she able to exert herself and
bend herself in all directions like a normal
dividual? A She complained of pain when she
did so.

Q Did your examination show that she was
suffering pain? A 1 could not tell that. She
complained in her history, and from questions,
it always pained her when she stooped *over. I

SO could not tell that.

Q The breathing sounds on that side, you say,

doctor, was abnormal?

Mr. Dorgeval: 1 object to that.
Q (Continuing.) Was it normal, doctor?
The Court: Do not testify.

A There was a slight change around the area

40 that had been injured.
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Q Doctor, in your opinion, if that change per-
I gd¢s today, fourteen months after the accident,
m voud you say in your opinion that would be
m permanent?

Mr. Dorgeval: There is nothing to show
what that is.

The Court: Objection sustained.

Q Doctor, assuming in September, 1928, a
patient of yours met with an accident—

The Court: The trouble is there is no
testimony here as to whether this breathing
condition was present before the accident or
not. That is the ground.

Mr. Simon: I think, if your Honor please,
she said she was perfectly well and never had
any trouble there.

The Court: She would not know that.

Mr. Simon: Oh, yes. Who else can better
testify than the plaintiff herself?

The Court: Do not let us waste any more
time. I have wasted an hour waiting for
these doctors.

Mr. Simon: We were here yesterday.

The Court: I know you were. You may
ask it, and I will allow it.

Q Doctor, assuming a woman of fifty-three
sustained a broken rib and had expectorated
Wid thereafter some time, and had a cough
thet lasted to the present date, what would you
®y, in your opinion, doctor, she had suffered
fron?
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Mr. Dorgeval: 1 object to that on the
ground that it does not give sufficient facts,
and does not give the facts accurately.

Mr. Simon: Maybe counsel can reframe
it.
The Court: What is the inquiry?

Mzr. Dorgeval: Spitting of blood was for
a short time.

The Court: She says right up to now.

Mr. Dorgeval: That is right, but the doc-
tor says for a short time.

The Court: Well, I know, but some testi-
mony is that it is right up to now. It is
for the jury to say whether she does spit
blood now or not, but she—is there any-
thing else wrong with it? You may answer
it, doctor.

Mr. Dorgeval: 1 think there are insuf-
ficient facts.

The Court: I thought she said she was in
good health before and weighed 160 pounds
and now weighs 128,

Q Would you say, doctor, in all probability
was the injury she suffered in this case—

Mr. Dorgeval: We will object on the
ground of insufficient facts, nothing to show
what the condition is.

The Court: What did you find? He has
already testified to what he found.

The Witness: From the history of the
case—

The Court: No, you cannot testify with
respect to the history, doctor I am sorry,
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because you were not the attending physician
and that is limited only to the attending
physician. Eliminate the history of the case
and just answer from the hypothetical ques-
tion, plus the result of the examination that
you made the other day, and you need not
give the history of the case to determine
the kind of breathing that you indicated.

Mr. Dorgeval: May I have an exception
noted, please?

The Court: Read the question. Yes, you
may have an exception.

(Question read by the reporter.)

The Witness: From the contusion of the
fracture of the ribs, a probable injury to
the pleura.

Q Anything else? A Most always in frac-
tured ribs injury to the pleura, because the
pleura is almost attached to the ribs, or the ribs
attached to the pleura.

Q Would you say in this particular case that
she had suffered, from your experience as a
physican and the examination that you made,
that she suffered from injury to the pleura? A
Yes, from a continuation of this particular
cough.

Q Is there any doubt in your mind about
that, doctor? A No, the cough of pleurisy is
a very peculiar cough.

Q Would the condition like that affect an in-
dividual worse, a woman of fifty-three, than a
young person? A Oh, naturally.

Mr. Dorgeval: That is objected to.

Q Would her healing powers today be the
same as a person of fifty-three?
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The Court: The question is whether ge
is fifty-three.

Mr. Dorgeval: 1 do not think it makes
any difference as to that. I mean to say,
we are dealing with this lady.

The Court: If she is fifty-three, the
question 1s what is the extent of her in
jury.

Mr. Dorgeval: My point is we do mot
In this case compare the recuperative pow-
ers of one person with another. If we are
to compare recuperative powers of fifty-
three to tAventy-five, you might as well com
pare the recuperative powers of one partic-
ular man with counsel, and there is no lLnmut
of comparison if we are going into that.

The Court: That might be so, but if yon
injure a person whose power of resistance
is so low that they cannot recover quickly

if you hit a good, tough, old bird like ne
it probably would not hurt me any. I
would be on the job tomorrow.

Mr. Dorgeval: The point is what her
disability would be. That is what he 1is
asking, a person of her age. He is asking
for a comparison. He is not limiting it to
her age.

The Court: That is what I understand
the question what would her limits be, con-
sidering her age. That is the question.

Mr. Dorgeval: I have no objection to
that.

Q What happens to the pleura when it is
injured in that way? A It becomes congested
and inflamed, adhesion grows fast.
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Q Do you think that is what happened in this
case, doctor?

Mr. Dorgeval: That is objected to.

The Court: He has already said she had
traumatic pleurisy, in his opinion.

Q And in your opinion, doctor—withdraw
that—where is that traumatic pleurisy; do you
remember the neighborhood of it, just where it
is seated? A Underneath the side of the in-
Jury.

Q And that, in your opinion, doctor, is due
to the accident? A I think so. I have indi-
cated it about that way.

The Court: Cross examine.
Cross examination by Mr. Dorgeval.

Q Which side, doctor? A Right side.

Q I understand that your examination dis-

closed simply a little difference in sound? A
Yes.

Q T think you used the words “ difference in
sound’? A T mean it is not absolutely nor-
mal compared to the other side, or compared to
the surrounding lung.

Q Now, doctor, eliminate from your mind the
history of this case, and just take your exam-
Ination as you made it, that difference in sound
could have been due to a great number of things?

Some things, an old pleurisy might have it.

Q An old pleurisy? A Yes.

Q Any other things it could be due to? A
ome inflammatory conditions; she might have
ad pneumonia with adhesions there.

10
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Q That might have been there for years? A
Yes.

Q So that the condition that you found m
your examination was one that might have been
there for some time? A It might have been.

Q' Now, what you have testified to here, doc-
tor, then, all that you have testified to here about
pleurisy has been based upon the facts that
counsel gave you, isn’t that right? A Ny
based on the history of the case and X-rays.

Q You see, doctor, you were asked to exclude
the history of the case from your mind. A Se
told me about the accident. 1 have it in ny
mind. I cannot discard it. I have to hear it
but according to the objective symptoms and
subjective symptoms she complained of.

Q That was the only objective symptom you
found, doctor? A That was the only one.

Q She did bend for you, didn’t she? A
Yes.

Q Now, of course, doctor, where there is a
fractured rib, the pleura will heal more quickly
than the bone will, will it not? A Oh, yes, the
bone has to go through the process that takes
four or five weeks.

Q And the pleura will heal more quickly? A
Yes, all it needs is rest and care.

Q There was nothing in your examination,
doctor, if you will eliminate the history of the
case, nothing in your examination to show trau-
matic pleurisy? A No, only the history of the
case.

Q But eliminating the history, just taking
your examination that you made, as you say,
two weeks ago, there was nothing there to indi-
cate traumatic pleurisy, of course? A No, she
has pleurisy, an old pleurisy there.
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Q What? A She has an old pleurisy
there.

Q Doctor, did you make this examination
only for the purpose of testifying in Court? A
Only; that is all.

Q And you frequently testify in Dr. Simon’s
cases, do you not? A Yes, or any other man
that employs me.

Mr. Dorgeval: That is all.

Mr. Simon: That is all, doctor.

The Court: That is all.

Mr. Simon: Plaintiff rests. Dr. Bleasby.
(No response.)

Mr. Dorgeval: 1 would like very much
to have Dr. Bleasby.

The Court: You may subpoena him. I
will adjourn so you can get him. Do you
wish it?

Mr. Dorgeval: No.

The Court: All right, the next witness.
I take it you did not subpoena him?

Mr. Simon: He was here at the last trial,
if your Honor please.

GERARD dJ. Van SCHOTT, Jr., sworn.
Direct examination by Mr. Dorgeval.

Q You are a practicing physician of the
State of New Jersey? A Yes, sir.

Mr. Simon: I will admit the doctor’s

qualifications, if you want.
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Q And have been for how long? A Over
23 years.

Q Where is your office? A Passaic.

Q Have you been there the entire time? A
Yes, sir.

Q Now, did you examine Mrs. Seinner, the
plaintiff in this case on behalf of the Public
Service? A 1 did.

Q You make examinations for the Public
Service from time to time, do you not? A Yes,
sir.

Q When did you examine her, doctor? A
October 2, 1928.

Q Just tell us, please, what you found? A
I examined her at her home while she was sit-
ting up in a chair, and her right chest, in fact,
three-quarters of her entire chest was encased in
adhesive plaster. The lower portion of it, and
on palpation she seemed tender about the lower
angle of the scapula of the shoulder blade. There
were no marks that I could see or find.

Q No marks that you could see and find? A
No, her chest was encased in adhesive plaster.
I could not see any marks on her chest or else-
where.

Q And where did you say she was, in bed?
A No, she was sitting in a chair.

Q Did you ask her about her weight at that
time? A Yes.

Q What did she tell you she weighed at that
time? A About 125 pounds.

Q This was on October 2, 19287 A Yes,
sir,

Q Did you communicate with the attending
physician to find out what her condition was?

Mr. Simon: I object to that.
The Court: YVhat is the purpose of this?
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Mr. Dorgeval: To show, if your Honor
please, what the attending physician, Dr.
Bleasby, who has not been produced—

The Court: That is hearsay.

Mr. Dorgeval: But so many things were
introduced in this case.

The Court: I know, but that does not
take it out of the hearsay rule. That is
why I say if you want Dr. Bleasly 1 will
give you an opportunity to get him here.

We cannot, certanly, have this man tell us
what Dr. Bleasby told him.

Mr. Dorgeval: Only as showing what we
knew about this case.

The Court: No, not to even show that;
that would be hearsay. Your man cannot
testify with respect to the history, either.
I will let him testify about the weight, be-
cause I do not suppose that is a history, ex-
actly. I think it is rather probable at any
rate. I understand the rule to be the only
one, with the exception to the hearsay rule,
is with respect to the attending physician.
He may tell what he has been told by any
physician who examines for the purpose of
testifying, if precluded from telling the his-
tory. Hearsay comes in there. Now, you
are asked to have this man tell what the at-
tending physician told him. That, clearly,
is inadmissible.

Q What was your prognosis, doctor? A
Why, from her appearance and condition at the
time, I felt that she had recovered.

Q Made a complete recovery or not? A 1
l:logught so. I saw no reason at that time why
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Q Within what time did you think she had
to recover, approximately, in your opinion? A
Well, as a rule from a fracture of the ribs, four
to six weeks, if there is no complication.

The Court: What was the date of ths
accident?

Mr. Dorgeval: September 27, 1928. Ths
examination was on October 2nd, five days
after.

The Court: Is that all?

Q Did you find any evidence of pleurisy? A
No.
Q Punctured lung? A No, sir.

The Court: Spitting of blood?
The Witness: No, sir.

Q Was that complained of to you, about the
spitting of blood? A No, sir.

Mr. Dorgeval: That is all.
The Court: Cross examine.

Cross examination by Mr. Simon.

Q Of course, you did not remove the plas-
ter? A No, sir.

Q So you do not know whether there were
marks there or not? A .1 do not.

Q Of course, therefore, you would not say
there were no marks there? A No, sir, I would
not.

Q Who was present when you made this ex
amination? A I do not think anyone was pres-
ent.

Q Just she alone? A Yes, sir.
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Q And yon recall quite vividly, do you not,
that you asked her how much she weighed? A
Yes.

Q Sure about that, doctor? A 1 have her
weight down on my note.

Q Have you the note here? A 1 have a
copy of it.

Q The copy of the note that you made at the
time? A Yes.

Q Where is the original, doctor? A It is
in my book.

Q Haven’t yo*u got the book here? A No.

Q What kind of a book is it? A Just a
Ittle memorandum book.

Q And you haven’t that book with you to-
day! A No, I have not.

Q You knew you were going to testify to-
day, doctor, did you not? A Yes, sir.

Q And she spoke English very well, doctor?
A Fairly good.

Q Able and easy to understand her? A
Yes.

Q No difficulty at all, doctor? A 1 did not
seem to have any.

Q Well, now, you asked her at that time
whether she expectorated any blood, did you?
Af Naturally I asked her what she complained
of.

Q Well, doctor, did you say to her, “ Are you
expectorating any blood” ? A No.

Q Did you say, “ Are you suffering from any
pleurisy” ? A No.

Mr. Dorgeval: That is objected to.
The Court: He has answered it.

Q All you asked her was what she complained
of? A That is right.
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Q And, doctor, her family physician was not
there, was he? A No.

Q Nor was her lawyer or anyone else there
at the time? A No.

Q Did you ever make another examination,
doctor? A No, sir.

Q You say, if she had no complication, in
your opinion, she ought to get well in four to
six weeks, i1s that right? A Yes.

Q If she had complications such as pleurisy,
how long in your opinion would it take before
she got well? A 1 don’t know.

Mzr. Dorgeval: That is objected to.
The Court: He says he does not know.

Q No one can tell? A No.
Q That may last for months and years and
years? A It might clear up in a few days.

Mr. Dorgeval: 1 object. That is out-
side of the scope of the examination.

The Court: He has answered it, ge
might get well the next day, and she might
not the next day, is his testimony, pretty
much.

The Witness: Yes, sir.

Q You listened to the chest? A Yes.

Q At that time you found no friction sound
at any time? A I found no advantitious
sounds.

Q Doctor, do those adyantitious sounds that
you talk about take place immediately after the
accident or sometimes may not develop until
weeks later? A Well, if there is an injury to
the pleura the effect of it would be pretty soon,
pretty quick.
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Q How soon wouldyou say, doctor? A A
few days; it might be within a few hours.

Q You were therewithin a few hours? A
I was there on the 2nd day of October.

Q Younever came back any more? A No,

Sir,
Q What was your diagnosis then, doctor? 10
A Why, I knefr what the X-ray showed, but

my diagnosis was a probable fracture of the

rib.

Q And did you see the X-rays at the time,
doctor? A No, sir, I never saw them.

Q How did you know what the X-rays
showed? A Because both the attending phy-
sician and the roentgenologist had told me.

Q You had talked about this case? A Yes.

Q And they told youwhat the X-rays
showed? A Yes, sir.

Q But you never saw them? A Yes.

Q Would you say $15 is a reasonable charge
for two films of this kind (handing)? A 1
think so, yes.

Mr. Dorgeval: 1 object to that.
The Court: I will allow it.

Q Doctor, of course, you and I as physicians
often vary, and often are wrong, are we not? A~

Mr. Dorgeval: That is objected to.
The Court: Objection"sustained.

Q Doctor, you may be mistaken as to whether

or not at that time there was a pleuretic sound,
were you not?

Mr. Dorgeval: That is objected to.
The Court: I will allow it. 40
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A Well, if there was I could not hear it.

The Court: Then you are not mistaken?

The Witness: I do not think so, your
Honor.

The Court: That is what he is asking you,
whether you think you were mistaken.

The Witness: I do not believe I was.

The Court: You could not be mistaken
about that, could you ?

The Witness: No; my ears did not tell it
to me.

The Court: I mean, you either heardjt or

did not hear it; there can be no mistake
about that?

The Witness: I did not hear it.

Q A friction rub in pleurisy does not occur
immediately after, but only after congestion has
taken place? A It is in an inflamed state.

Q The friction rub you do not hear sometimes
for weeks later? A You might hear it in
twenty-four hours.

Q And might not hear it for a few weeks
later, that is true, isn’t it? A Yes.

Q And although—withdraw that. There was
no member of the family present, I think you
said? A No, sir.

Q Doctor, isn’t it true, in conditions of this
kind where one has a fractured rib, one gets a
good deal more comfort by sitting up than by
lying down? A I think so.

Mr. Dorgeval: That is objected to.

Mr. Simon: He said she was sitting up at
the time.
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Q Is that true, doctor ?

Mr. Dorgeval: It seems to me we are
wasting time.

The Court: Yes, I think we are. This is
not the first case we have wasted time in.

Mr. Simon: I do not think we are wast-
ing time. This is important. It is coming
from the Public Service to show here she
was sitting up and not lying down, and I
want to show you the proper treatment is to
sit up and not to lie down.

The Court: But the witness said she was
in bed for a month.

Mr. Simon: On and off, that is her state-
ment.

The Court: That may be so. She said
somb one was there attending her. Now this
man finds nobody there. Next question.

Q What time did you get there, doctor? A 1
think it was ten o’clock in the morning.

Q You think. Have you any idea? Does your
recollection show you what time you got there?
A Yes, sir; ten o’clock in the morning.

Q Did you ask her whether she had anybody
there helping her? A No, sir.

Mr. Dorgeval: Objected to.
The Court: Sustained.

Q During that time you saw her she was able
o move about and do her housework ?

Mr. Dorgeval: That is objected to.
The Court: Objection sustained.
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Mr. Simon: He is called as an expert, and
he may answer it.

Q From the examination you made at the
time was she able to move about and do her house
work? A Well, I do not know; she might have
been able to do it.

Q You think so, doctor, with this fractured
rib and her whole chest strapped up, she ought
to be able to do her work?

The Court: Was she dressed, doctor?

The Witness: I think she had a bathrobe
on, your Honor.

The Court: All right, you may answer the
question.

Q You think, doctor, she was able to do her
regular house work with her chest strapped up
that way? A Sometimes people even work.

The Court: You have had women in con-
finement doing family washing the next day?

The Witness: My father broke a rib two
years ago and never stayed still a minute.

Q Do you know whether your father had
traumatic pleurisy, doctor? A No, he did not.

Q Of course, your father had examinations
for the Public Service for a good many years?

The Court: Objection sustained.

Q You have been examining for the Public
Service for a number of years? A  Several
years* yes, sir.

The Court: Next question.
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Q And, doctor, that is the purpose for which
you came in court to testify for the Public
Service? A Yes.

Mr. Dorgeval: We will admit that.

Q And you have made thousands of dollars in
the many years you have testified for them?

The Court: Objection sustained.
Re-direct examination by Mr. Dorgeval.

Q You say an injury to the pleura follows
how soon after the injury, if there is a fracture
of the rib, how long does the puncture of the
lung follow? A It is just the same as you get
a laceration of the skin from a cut. Of course,
inside it would have to be through a piece of
bone that would punch a hole through there,
something sharp.

Q Then, the injury to the pleura comes when
with reference to the injury to the rib, at the
same time or later? A It is most apt to occur
right then and there at the time the fracture oc-
curs.

Q At the time that the fracture occurs, that is
when it usually happens? A Unless there is a
loose fragment in there which later on gets
twisted around and punctures through.

Q That would usually follow how soon after?
A 1 don’t know; it might never happen.

Q In the normal case it comes immediately?
A T say yes.

Re-cross examination by Mr. Simon.

Q You do not mean that you get dry friction
sound for traumatic pleurisy, or doesn’t it take
several days and weeks? A Probably hours.
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Q Not weeks, doctor? A Twenty-four hours
or so.

Q Not weeks, doctor? A I do not know. You
might get pleurisy lasting weeks, occurring weeks
after, due to the inflammation.

Q That is nothing unusual, is it? A No, of
course; it sometimes occurs just as it ocomes,
without any apparent cause.

Q As I understand it, the pleura is the coat of
lining with some grease fluid inside as a lubm-
cant inside? A Yes.

Q Then that becomes inflamed and absorbed
and dry? A Yes, sir.

Q It takes several weeks? A Yes, when it
gets to that stage, when you get adhesion forms.

By Mr. Dorgeval.

Q Do you know about traumatic pleurisy;
does that occur after the injury? A I would say
it occurs at the time the fracture occurs.

Q That is, traumatic pleurisy? A Yes, sir.

By Mr. Simon.

Q But, doctor, you cannot make your diag-
nosis at that time always, can you? A No.

Q You have got to wait until you have signs
of it? A Not unless you have the puncture
clear through the lung.

Q Bu if you haven’t got that you have to wait
until you get signs before you can make your
diagnosis? A Yes.
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THOMAS EDWARD MANLEY, sworn.
direct examination by Mr. Dorgeval.

Q You are a practicing physician of the State
of New Jersey? A Yes, sir.

Q And have been for how long? A Since
1921

Q Where is your office? A 390 Park avenue,
Paterson.

Q How long have you been in Paterson? A
Since 1921.

Q Did you examine the plaintiff, Mrs. Seinner,
in this case, on behalf of the Public Service? A
Yes, sir.

Q And you make examinations on behalf of
the Public Service from time to time, do you
not? A Yes, sir.

Q Now, let us see, you made three examina-
tions in all, in this case, did you not? A Yes,
Sir,

Q What was the date of the first one? A
January 28,1929.

Q Tell us what you found then, please? A
I examined Mrs. Seinner at her house in 77
Columbus avenue, her daughter was present,
and Mrs. Seinner was in bed. She was dressed.
I asked her what her trouble was, and she told
me she had an injury to her right chest.

Q You say she was dressed? A Yes, sir.

Q In bed? A I imagine she had been up
and went to lay down again. She also said that
she had an X-ray picture there with an X-ray
report. 1 examined her chest and found she
had a normally placed heart.

Q And what? A Her heart was normally
placed, and there were no sounds that were on

er, her excursion of breathing was the same on
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both sides of her chest. On the right side of
her chest at that time she did complain of a
little tenderness when I pressed it. That was
the only tender aijea she had any place in her
body. There was nothing to be seen on her
head due to any injury, except the fact that I
did notice her teeth were in very poor condition,
or her gums, and the rest of her head was nega-
tive. She made no complaint at that time about
her back. I asked her to sit up in bed, and she
did it to facilitate the examination. Her breath-
ing, at that time, showed no rales, no signs of
any pleurisy, no signs of any punctured lungs,
and no displacement of this rib at all.

The Court: Was she strapped at that
time?
The Witness: No, sir, she was not.

Q Did she complain of coughing? A She
did not cough, and she said nothing about cough-
ing.

By the Court.

Q Did you have her out of bed? A Yes,
sir.

Q Did she bend? A In getting up out of
bed.

Q She did not have to do any calesthenics for
you? A No.

The Court: All right.

By Mr. Dorgeval.

Q When did you next examine her? A Sep-
tember 15, 1929, at Dr. Simon’s office.
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The Court: Did she complain on January
28th of anything else?

The Witness: No, sir; just injury to her
right side.

By the Court.

Q Did she say anything about being dizzy?
A Not at that time.

Q On the next time? A She said she hurt
her back, her head and right chest.

Q When was that? A September 15, 1929,
m Dr. Simon’s office, in Passaic, her daughter
and Mr. Katz were present.

By Mr. Dorgeval.

Q Now, she complained of her head, back and
chest at this time? A Yes.

Q What had she complained of the first time?
A Only her chest.

Q What did you find in your second examina-
tion at Dr. Simon’s office? A Similar to the
first examination.

By the Court.

Q Anything different? A No, sir.
Q No abnormal breathing? A No, sir.

By Mr. Dorgeval.

Q Did you find any limitation of breathing in
her chest? A No,- sir, excursion on both sides
was equal.

Q How about the fracture; what about i1t? A
Everything free, solid and no tenderness present
at that time.

Q What about its alignment and position? A
Evidently good.
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Q Any abnormal signs? A No, sir.

Q Any scars of any kind? A No, sir.

Q Did you examine—then, she complained of
her head, you said, what did you find with refer-
ence to her head? A Nothing, outside of the
fact that she had very poor teeth and gums.

Q And how about the back? A Nothing to
be seen there, no rigidity of the muscles, no
spasm. She said she could not bend very well,
and I could not see any evidence of any reason
why she could not. There is no curvature of
the spine.

Q When did you next examine her, doctor? A
November 24, 1929, also at Dr. Simon’s office;
her daughter was present that day, and Dr.
Aaron Simon was present.

Q The doctor himself was present? A He
was.

Q Where was she then, was she up and
around? A Oh, yes.

Q What did you find then? A Similar to
the other two examinations.

By the Court.

Q What was her appearance with respect to
weight on the first visit, and with respect to the
last? A She looks just the same now as she did
then.

Q You would not say she lost anything? A
Not since I have seen her.

Q From January 29th to now, is that right?
A  Yes, sir.

By Mpr. Dorgeval.

Q And did you examine her for rales, her
chest? A Yes, sir.
Q And did you find any? A No.
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Q What about breath sounds, were they nor-
mal or not? A Normal breath sounds, normal
excursion of the chest.

Q Did you find any evidence of chronic bron-
chitis? A No chronic bronchities.

Q Any tenderness elicited? A Only at the
first examination.

Q Now, doctor, she has testified that she suf-
fers from dizziness; was there anything that you
found on your examination that might account
for that? A I think if she had her gums and
teeth fixed she probably would lose that trouble.

Q You think that might account for it? A
They are very pusy.

Q What was their condition, were they a little
bad, or very bad, or what? A Very bad.

Q And now,- in your opinion, doctor, was
there on the occasion of any of your three ex-
aminations any evidence of traumatic pleurisy?
A No, sir.

Q Did you find any adhesions of the pleura
of any kind? A None at all.

Q Any rub? A No friction rub.

Q And you said no rales? A That is right.

Q What are the evidences of traumatic pleu-
risy, what would you find there, if she had
traumatic pleurisy? A Well, you will have to
be more explicit. There are several kinds of
pleurisy. You will have to tell me which kind.

Q I am talking about traumatic now. A
There are different kinds of traumatic pleurisy.

Mr. Dorgeval: I will withdraw that.

Q Are rales evidence of the existence of a
pleuratic condition? A You will have rales in
moist pleurisy.

Q Did you find any in this case? A None.
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Q Are adhesions evidence? A If there is a
pleurisy?

Q Yes? A You get adhesions.

Q Did you find any in this case? A No, sir.

Q And pleura rub, is that any evidence of
adhesions, did you find any in this case? A
A pleura rub, that is evidence of a pleurisy. I
found none.

Q Is there anything that you found to inter-
fere with her ability to bend? A No, sir.

Q That would interfere with any of her move-
ments, sitting or walking? A No, she sits and
walks and moves around all right.

Q Or functions in any way? A She moves
around all right.

Q What institution are you connected with?
A Paterson General Hospital.

Q How long have you been connected with
that? A Six years.

Q And do you at times go on service for that
hospital? A Yes, I am associate surgeon there
four months a year.

Q What do you mean when you say you go
on service? A My chief and myself are on
service for four months, and all ward patients
admitted to the hospital on surgical service are
taken care of by us.

Q Are you at present so connected with the
hospital? A Yes, sir.

Q Who are you associated with now? A Dr.
Deyo.

Q And before that were you associated with
anyone else? A Dr. Mageniss.

Q The doctor who testified here today? A
Yes.

Q How long have you been on service of that
kind at the general hospital? A Six years.
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Q About how many cases of traumatic pleu-
risy would you say come under your attention
while you were on service as you have described?
A Traumatic pleurisy that we see on service
would number about two in the four months,
and they are fatal within the day. They are
very extreme accidents, just as the one we had
this summer of a man who was caught in a
dyeing, vat, and had some big apparatus come
down on him which crushed his chest. He has
a traumatic pleurisy, and people who went to the
hospital on our service who have injured ribs,
we have an X-ray taken and find they have a
fractured rib, we do not find one in fifty who
would have a pleurisy from it.

Q And when you do find that pleurisy results
from the fractured rib, what degree of fracture
1S 1t, 1s it a severe one or a medium one, or a
Light one? A Severe fracture with displacement
of the bones.

Q When pleurisy follows any injury as a
result of the injury or trauma, how soon does it
come after the injury? A As soon as the
injury happens.

Q As soon as the injury happens? A At that
time if you have an injury and you break the
rib, why, the rib sticks through the pleura. It
does it right then. It does not wait. It does
it at the time the blow was struck, similar to
if you break your leg you break it then. It
don’t just get hit now and break two weeks
later.

Q You break your leg and break the tissue or
bone? A You break it at the time of the
accident.

Q The injury to the pleura would be instant

Aith the breaking of the bone? A At the same
time, yes, sir.
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By the Court.

Q But not necessarily discovered at the time,
that is right? A It can be.

Q Well, it might not be, too? A Oh, yes,
it might not be.

Q You would not get abnormal breathing im
mediately, would you? A You get the abnormal
breathing within the first day.

Q Would you? A Yes, sir.

By the Court.
Q All right.

By Mr. Dorgeval.

Q Well, doctor, if pleurisy of this kind is—
withdraw that—you say you would discover it
within what time, within one day? A Oh, yes,

By the Court.

Q Pleurisy is the inflammation of the pleura?
A  Yes.

Q An inflammation of the pleura would not
develop immediately there was an injury to the
pleura? A It surely would.

Q Would it? A Surely.

Q Nature acts fast? A It does.

By Mr. Dorgeval.

Q What happens? A If you should get
pleurisy the rib punctures the pleura that causes
an inflammation developing very immediately.

Q You say the rib is broken and punctures

. the lung, and there was a confusion, what do

you mean? A There will be bleeding from the
pleura, from the underlying tissues which have
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also been injured due to this, and all those things
all mass together, and in the ordinary fractured
rib, if you had a condition such as that you
would have an area almost as big as your fist
involved. If you could not hear that within a
day, then there is something wrong with your
ear.
Q Within a day at the most that should be
discovered by the physician? A Oh, yes, abso-
lutely, when you are bleeding after you have
punctured this area, nature does not wait about
four or five days before it starts bleeding. It
does it at the time it is punctured.

Q Now, doctor, assuming that it has been
discovered, is it a practice of good physicians
to allow someone with pleurisy to walk about?
A No, a person with pleurisy would be kept
quiet. Rest is the treatment for pleurisy.

Mr. Dorgeval: That is all.
The Court: Cross examine.

Cross examination by Mr. Simon.

Q Did you know, doctor, that the patient
develops traumatic pleurisy, they do not live?
A 1 said that the patients we have treated in
the hospital who have had traumatic pleurisy
have been cases who have been in very violent
accidents, and that they do not live. I did not
say in general that a patient who gets traumatic
pleurisy would not live, but I say that the ones
we see they usually do not live; usually they die
within an hour or two, if not before.

Q If you have not had any cases in your
experience as a doctor where patients that they
developed traumatic pleurisy have lived, is that

A%
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right, doctor? A I have not had any experi-
ence.

By the Court.

Q He asks whether yon have had any pa-
tients who have had traumatic pleurisy who
lived? A Not on our ward service at the hos-
pital for the last six years.

Q He did not ask that. A I thought that
was what he was leading in to.

Q He did not ask that. Have you had any
patients? A Oh, yes, we have had patients lLive.

By Mr. Simon.

Q If the rib was fractured, broken, was that
part of it, would injure the pleura, that would be
traumatic pleurisy? A If it injured the pleura?

Q Yes. A Yes, sir.

Q Is there anything unusual about such a
thing? A Anything unusual?

Q Yes. A No.

Q Because the pleura lies up against the ribs,
doesn’t it? A Oh, it does not lie right up
against it.

Q How far? A It is at least a s?eck about a
quarter of an inch away from the nearest part of
the rib, and that would be your outer layer of the
pleura, and not near the layer. That is another
quarter inch away.

Q So the outer pleura is a quarter of an inch
away from the rib? A That is the nearest
place it can come to the rib.

Q If the rib were injured it would get to the
inside of the pleura? A Very often.

Q And nothing unusual for a rib to open a
quarter of an inch? A No.
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Q It is nothing unusual for a woman to sit on
a seat of a bus and fall down in the aisle to get
that kind of a blow, for the rib to get in one-
quarter of an inch? A I have never seen a
woman fall from a bus seat, so I could not testify
to that.

The Court: That is what I thought the
answer would be. If a woman fell off a seat
on to the floor she would not break her ribs?

The Witness: I do not believe so.

Q Now, doctor, you examined her the first
time four months, after, about? A January
28th from September.

Q And even at that time she was tender over
that seat of the fracture? A She said she was
tender.

Q Well, didn’t you find her tender there, doc-
tor? A I pressed her there, and she said it hurt.
That is what is known as tenderness. 1 do not
know whether it hurt.

Q Did you have any reason to disbelieve her
that she was tender when you examined her? A

I did not even know the lady had a fractured
1ib there.

Q Didn’t you say the first time you examined
her she was tender, and the second time she
was not? A Correct.

Q Was she tender four months after? A 1
pressed her and she said it hurt.

Q What did you think, in your opinion, as

e examining physician, do you think she was
telling the truth or not? A I could not say.

Q You could not say? A No, sir, I do not

now the lady well enough to say whether she is
telling the truth or not.
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Q Doctor, yon must have come to some con-
clusion.

Mr. Dorgeval: The doctor’s answer is
obvious. I do not see how he can tel
whether anyone is telling the truth.

The Court: I do not either.

Q Doctor, did she complain of tenderness any-
where else over the chest, about that place? A
No, sir.

Q Well, now, four months after when yon
came there she was in bed? A She was in bed
that day.

Q Did you ask her why she was in bed four
months after? A No, sir, of course not.

Q And did you make any effort to find out
when you were there why she should be in bed
four months after? A She might be in bed all
the time for all I know. That isn’t anything un
usual for someone to lay down in the afternoon.
She probably does that quite often.

Q You know that there was a suit pending,
did you not, with the Public Service? A At that
time ?

Q Yes. A No, sir.

Q Did the Public Service tell you what this
Woman was complaining of? A They asked ne
to go and examine her and told me Dr. Bleasby
was her doctor, and where she lived, that is al
the information I got, and I know nothing about
lawsuits.

Q Did you get in touch with Dr. Bleasby? A
I did.

Q Did he tell you about the blood business?
A He told me I could go there and see her all I
wanted,' and I could see an X-ray that Dr. Ter-
hune had taken, and also an X-ray report.
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Q You knew when you went there she had a
fractured rib? A 1 don’t know yet whether she
has that.

Q You saw Dr. Bleasby? A 1 spoke with
him

Q And you saw the X-ray? A Yes, I saw
the X-ray she had at her house, and the one at
your office. I do not know whether this lady has
a fractured rib now.

Q And you spoke to her doctor? A 1 did.

Q And did her doctor tell you what was
wrong? A The doctor told me I could see the
X-ray when I got there. He said she had an in-
jury to her right chest, and the X-ray and the
X-ray report.

Q And you saw the X-ray and X-ray report?
A T did

Q And after speaking to the doctor you still
do not think she has a fractured rib? A I say 1
do not know whether the woman has or not.

Q You examined her? A Yes.

Q Did you find—what condition did you find?
A 1 found a good solid rib.

Q Was there any evidence at all that she had
a fractured rib? A I haven’t the least idea
Avhether the lady had a fractured rib.

Q Did she show you X-rays? A She did.

Q Did you see them? A Yes.

Q Did you see that on the X-ray? A On
the X-ray I saw a fractured rib.

Q You mean she may have shown you some-
one else’s? A I am sure I don’t know. There
is no way I can tell.

Q When she showed you this X-ray, and were
not so sure about that, did you check up with the

octor that took it to find out whether it was the
truth or not? A I did not.
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Q Yon say she did not complain of being
dizzy at that time? A No, not at that time.

Q Have yon any record of the first examina-
tion you made? A No, I have not.

Q Where is that record? A 1 do not even
know where that i1s. I can remember it all,
though.

Q You were in court yesterday? A Yes, sir,

Q And you are in court today on this case? A
Yes, sir, twice.

Q And you knew you were going to testify
on 1t? A Yes, sir.

Q And still you did not bring your record?
A 1 don’t need it.

Q Are you telling us what happened almost a
year ago from your own memory? A No, I
looked the records up.

Q When? A Within the last two weeks.

Q And are you sure now the first time she
never complained of dizziness? A No, sir.

Q Do you know that she went to a doctor to
examine her head for headaches? A November
24, 1929, you told me that.

Q And although you found nothing the matter
with her the first time on January 20, 1929, you
went to examine her about nine months later?
A September 15, 1929.

Q Almost eight months later you went back
to examine her again. Did she complain of diz-
ziness at that time? A She did.

Q And she complained of her chest and back?
A And her head. She said her head hurt.

Q Have you got that record here, doctor? A
No, I haven’t any records with me.

Q Did you examine her chest and back? A
Yes, sir.

Q Did you have her bend and exercise herself
in all directions? A 1 did.
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Q Was she able normally to do it? A 1
think she was able to.

Q And no restriction of any movement there
at all? A She said she had restriction. I think
she can move.

Q You do not think, in other words, you do
not think she is telling you the truth when she
says she can not?

Mr. Dorgeval: That is objected to. I do
not think you should ask the witness to
characterize anybody.

The Court: I will allow it.

A Oh, yes, the lady can move.

Q When you first saw her four months later,
and seeing her today, would you say there is any
difference in her general appearance? A The
general appearance is the same.

Q You think so? A Yes, sir.

Q She has made no such vivid impression on
your mind when you first examined her in the
few minutes you were there? A I remember
the lady.

Q You remember her well? A Yes.

Q And you think there is no difference in
her appearance? A 1 see no difference.

Q Who was there? A Her daughter at the
first examination with Mr. Katz, and her daugh-
ter at the second, and her daughter and you at
the third.

Q Just the first time? A Her daughter.

Q How long were you there? A About 25
minutes.

Q In your opinion you do not think there is

a bit of difference in appearance than nine
months ago? A No.
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Q And did yon make a note of her appear-
ance at that time? A Yes.

Q What did you say then as to the appear-
ance? A The only note I make of appearance
i1s the color of hair, complexion, that is about
all on appearance. I do not say whether beau-
tiful or anything like that.

Q How about the general physique? A No.

The Court: Her apparent weight?
The Witness: No, sir.

Q You did not ask her about her weightl
A No.

Q After examining her September 15, 1929,
she was prefectly normal, and nothing the mat-
ter with her, you went back two months again
and examined her? A About November 24.

Q So although those two examinations
showed nothing the matter you went back two
months later and examined her again? A Yes,
Sir.

Q And at that time there was nothing either
the matter with her? A No.

Q Doctor, will you tell this Court and jury
why it was necessary for you to go back the
second and third time when you found nothing
the matter with her the first time? A You will
have to ask somebody else that question. Some-
body called me up from the Public Service
and asked me to examine such and such a per-
son.
Q When you made this examination the first,
second and third time and reported nothing the
matter, they sent you back again? A 1 think
they should be convinced about it.

Q And it took them three or four times to
be convinced? A Yes, sir.
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Mr. Dorgeval: Three times he said.

Q Now, doctor, talking about pleurisy, would

you say now that I am not suffering from chronic .

pleurisy from an examination that you could
make of me? A That you are not suffering
from chronic pleurisy f

Q Yes. A From an examination I can make
of YOU?

Q Yes. A I can examine you and find out
whether you had chronic pleurisy.

Q You mean to say if I suffer from chronic
pleurisy I show symptoms of it now? A You
surely would, you have have it, if you have it.

Q Would it surprise you that I get three
or four times a year attacks of pleurisy and still
show no signs of it. A How do you know that
you have pleurisy?

Q Assuming that I have difficulty with cough-
ing, breathing, laughing, sneezing, assuming
every time I took a deep breath I have pain
in the side? A You could have a sore foot,
and breathe like that. If you hurt your leg
and catch your breath like that you would have
pain.

Mr. Dorgeval: I would like to know
whether we are trying Mrs. Seinner’s suit
of Dr. Simon’s?

The Witness: (Interposing) If you
breathe like that that don’t tell me you have
a pleurisy.

Q May have difficulty in breathing, coughing,
sneezing, laughing and have pain every time—
A Now, you are doing a lot of other things.

Q Isn’t that what I said? A Oh, no. You
said if you get this pain in your back—you said
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nothing about coughing and sneezing and all
those other things.

Q Are you sure I did not say that? A 1
am sure you did not.

Mr. Simon: We will have the stenog-
rapher read the question.

(Question read by the reporter as re-
quested.)

Q Now, doctor, assuming that I had pains
when I took a deep breath, and assuming those
pains were there when I coughed, sneezed or
laughed, assuming, then, doctor, I had a friction
sound there, would you say I was suffering from
pleurisy? A This pain in your back—

Q You have been applying to a particular
region. A The only time when you get a pan
is when you cough and sneeze and do all that?

Q And there is a friction sound? A And
there is a friction sound, would I say you had
pleurisy ?

Q Yes. A Not on that.

Q What would you say I had? A 1 would
not make any diagnosis, because you sneeze, |
would not say you had signs.

Q What else would you have? A 1 would
desire to have an X-ray picture of your chest
to see whether you had pleurisy. That would
be the quickest way to determine whether you
had any pleurisy there.

Q Would all X-rays show pleura inflamma-
tion ? A Absolutely, and anybody who is
treating a patient who thinks they have pleurisy
have an X-ray taken for that reason.

Q How many X-rays did you ever take? A
I have never taken an X-ray.

Mr. Simon: That is all.
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Re-direct examination by Mr. Dorgeval.

Q Doctor, the X-rays that you saw, do they
show any evidence of pleurisy? A No, sir.

Re-cross examination by Mr. Simon.

Q Notv, you have opened the door, now I can
go into that. The X-ray that you saw, did they
have any marks of identification on them? A
Not in the least. I could not tell you who took
the pictures, and nobody else could identify
those pictures, either.

Q Of course, doctor, you make examinations
as requested? A No, sir, only as requested.

Q When you go back a second and third
time— A I was requested to do so.

A lou did not do that of your own initia-
tive? A Oh, no.

Q Now, doctor, look at these X-rays, and see
if these are not the ones that Mrs. Seinner
showed you at her home (handing) ?

Mr. Dorgeval: That is objected to.

The Court: I will allow it.

Mr. Simon: You opened the door.

Mr. Dorgeval: As absolutely immate-
rial.

fhe Witness: I have no idea. There is
no mark of identification on either plate.

Q Now, look again and see if there is any
mark -there; an arrow to show where the frac-
ture is? A 1 don’t know who put the ar-
row. There is no number on that X-ray plate.

Q Was there an arrow on there when you
«aw it at the time? A When I looked at the
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X-ray plate, if I am going to identify it, I want
to have some distinguishing mark put on that,
a number which coresponds to the doctor’s rec-
ords who took the pictures, possibly the date,
and the doctor’s name. I see nothing on that
plate at all to identify it.

The Court: The question now is did yon
see an arrow on the one that you saw.

The Witness: I see an arrow on the one
he showed me.

Q Isn’t that the sanfe one that you saw at
that time? A I have no way of identifying the
plate. There is an arrows on lots of pictures.

Q My only point is do you recognize that
as the same film that you saw at the home of
Mrs. Seinner? A It may be or may not be.

Q Was there an arrow there at the time!
A There 'was an arrow on the picture that I
saw.

Q Did you say, in looking at this plate, you
said there was no pleurisy? A No pleurisy.

Q Can you read pleurisy in a platel Are you
able to read pleurisy on a plate? A Yes, sir.

Q Sure about that? A Oh, absolutely sure.

Q Well, doctor, look from where this arrow
is located in a downward direction—

Mr. Dorgeval: That is objected to.
The Court: Objection sustained.

Q Well, let me ask you this: Is there any
part of the lung here shown on this X-ray that
points underneath this arrow?

Mr. Dorgeval: Objected to.
The Court: Objection sustained.
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Mr. Simon: It refers to the X-ray film,
that is the only reason.

The Court: But we do not know that is
the one.

Mr. Dorgeval: 1 object to this plate as
the X-ray.

The Court: I have sustained you.

Mr. Dorgeval: When counsel knows the
proper way to prove it.

The Court: I sustained you.

Mr. Dorgeval: Yes, I know, but it is
leading with an implication.

The Court: We are not—bring the doctor
in that took the plate, otherwise they cannot
get in.

Mr. Dorgeval: Or under whose supervi-
sion they were taken. Bring Dr. Bleasly
here. He is competent to testify.

Mi;. Simon: He is not competent to tes-
tify about this film, as I understand the law.

The Court: Next question.

Q Doctor, do you remember having testified, I
think, before this very court—

The Court: If the doctor said it was
taken under his supervision, and he can
identify it, I would let it in.

Mr. Simon: But how can this doctor in
Garfield testify about itl

The Court: Bring him here and ask him.

Mr. Simon: I know he did not. I spoke
to him. The only reason Dr. Terhune is not

here, he wanted $25 to come here and we
could not afford it.

40
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Thomas Edward Manley, re-cross.

Q Doctor, do you remember testifying in a
case for the Public Service of Gallo Carrucus, a
Greek fellow that was hurt, the man with a frac-
tured rib? A Carrucus?

Q Yes, before this very court?

Mr. Dorgeval: 1 object to this.
The Court: He may answer.

Q (Continued.) Struck by a Public Service
bus? A Bodo?

Q No, his name is John Gallo Carrucus; do
you remember that? A I do not remember him
by name.

Q Do you remember having testified in the
case before this very same court of a Greek
fellow that was hurt with an automobile? A
I do not remember he was a Greek, but I re
member we had such a similar case.

Q In that case there was a ruptured lung in-
volved? A I did not know the man had any
ruptured lung.

Q Well, a ruptured pleura? A The man had
a fractured rib.

Q I mean the contention involved pleura in
that case? A Did you make that contention!
A Then, it did.

Mr. Dorgeval: 1 object to that.
The Court: No harm has been done yet.

Q Do you remember in that case that trau-
matic pleurisy may not show up for weeks after?
A No, sir, I said immediately.

Q Are you sure about that? A I am posi-
tive.
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Thomas Edward Manley, re-cross.

Q And you didn’t say three days after? A
I said immediately. Judge Porter was there that
day.

Q However, the jury did not agree with you.

The Court: Strike that out.
Q When one has pleurisy—

Mr. Dorgeval: 1 think, counsel should be
instructed—

The Court: That was very unfair, and
very unwise, and you know it. The next
question.

Q Doctor, traumatic pleurisy, there is an in-
volvement of fluid which is ordinarily between
the pleura? A Yes.

Q And when the injury is there the fluid
becomes congested? A Yes.

Q And sometime later the fluid is absorbed,
nature takes care of it? A Yes, sometimes you
have to draw the fluid out with a needle.

Q And then adhesion forms? A Right.

Q And the walls become tight one to another?
A Correct.

Q And you say that that happens within a
few hours? A Oh, no, I did not say all that
happened within a few hours.

Q How long would all that happen? A How
long would all that procedure you have spoken
of take?

Q Yes? A That would take all of six weeks
for it to happen.

Q That is what? A All the procedure to the
reproductive part, when they are done, which
~Nould be within six weeks.
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Thomas Edward Manley, re-cross.

Q That would be ready at the same time the
rib is healed, if that happened? You do not get
a friction rub while the fluid is there? A You
do get a friction rub with the fluid there, too.

Q How can you get a friction rub if flud is
between the two walls? A Because the pleura

10 is so formed which involves on to your chest
walls.

Q Isn’t it friction because it gets a friction
rub on the pleura? A You are not hearing the
sound from there. You are hearing it from your
left hand where that is attached to your chest
wall to your pleura involvement.

Q While the fluid is between the two walls you
would not get friction rub on account of pleura?
A Not from pleura, but you get it from the
left-hand pleura attaching to your chest wall.

Q As long as the fluid is here between the
two walls you do not get any rub between the
two gates of the pleura? A Now, for the third
time, the rub that you get which you do get at
that time is from what you are discussing as
the pleura on your left hand where it is at-
tached on to the chest wall. Now, the water is
not giving you any rub, but this part out here
(indicating) that you are also showing, that will
give it to you.

30 Q See if you do not understand me better—
A 1 understand you very clearly.

Q Doctor, as long as there is fluid between
the two pleura will you get a rub between the
two pleura or not? A You do not get a rub
between the two pleura.

Q All right, that answers it. A Not between
the two pleura.

Q After that fluid is absorbed, nature takes
care of it, then you get a rub, don’t you? A

40 Where?
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Katherine Seinner, recalled, direct.

Q Between the two pleura? A From the two
pleura joining together?

Q Yes. A You do.

Q How long will that take, may that take?
A Anywhere up to six weeks. It can last for
a whole month of time from the first day to the
end of the six weeks.

By Myr. Dorgeval.

Q That is the whole course of the pleurisy?
A Yes, sir, that is in a bad case which takes
a long time to get better.

Q Did you find any rub in this case? A
None at all.

Q On any of your examinations? A None
at all.

Mr. Dorgeval: We rest.

KATHERINE SEINNER, recalled.
Direct examination by Mr. Simon.

Q Do you remember when Dr. Van Schott,
the other doctor, came to your home? A Yes.

Q Who was there when he came to your
home? A Mrs. Vores and Mrs. Newhouse.

Q Who talked to the doctor? A Mrs. New-
house’s boy.

Q Mrs. Newhouse’s son? A Yes.

Q Was he there at the time, or did you have
to get him? A Mrs. Vores stayed home and the
hoy came to my house.

Q And that boy talked to Dr. Van Schott?
A Yes.

*®
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Katherine Seinner, recalled, cross.

Q Did you talk to Dr. Van Schott? A No,
I can’t.

Q Did Dr. Van Schott ask you how much you
weighed? A Yes.

Q He asked you how much you weighed! A
I do, doctor told me how much on me first month
to 160 pound, this time how much pound, I don’t
know this explain.

Q He asked you and you told him 165? A
Yes.

Q Did the doctor ask you how much you
weighed? A Yes.

Q@ How much did you tell him? A 1 don’t
know now.

Q You don’t know now at that time?

The Court: That is what she told him
I don’t know what I weigh, but I did weigh
165 before the accident, that is what she is
trying to tell, so she told him.

Q You told that to the doctor? A Yes.

The Court: That is the way I understood
it, at any rate. Anything more?

Cross examination by Mr. Dorgeval.

Q You did tell him what you weighed? A
(No answer.)

Q You did tell the doctor what you weighed?
A 1 don’t know.

Q Do you understand me? You did tell the
doctor how much you weighed, didn’t you? A
Yes, 165, and the accident—

Q How soon did you lose that weight; how
soon did you lose that weight? A About 30
pounds.
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Discussion.

Q How many days did it take you to lose it?
A 1 don’t know.

Q What? A I don’t know how many days.

Q You remember the doctor we are talking
about, he examined you five days after the acci-
dent? A (No answer.)'

Mr. Simon: Plaintiff rests.

Mr. Dorgeval: Defendant rests.

The Court: Both sides rest, is that right?
Mr. Dorgeval: Yes, sir.

The Court: We will take a recess until 2
o’clock.

After Recess.

Mr. Dorgeval: May I read in these inter-
rogatories ?

Mr. Simon: I think it is improper.

The Court: Why?

Mr. Simon: Because they are not admitted in
evidence.

The Court: I will admit them in evidence; any
objection?

Mr. Simon: I think so, because she answered
that, according to that.

The Court: She was asked whether she
signed?

Mr. Simon: Yes.

The Court: She said she did, whether these
questions had been put to her and answered, and

? e sai(* there had been some questions put to
uer and answered.
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Discussion.

Mr. Simon: 1 think the signature was not
identified. However, I would like to offer my
objection and say it is improper at this time
to admit them in evidence after the case has
rested.

The Court: Counsel has asked me all the
way through the case, and I told him no until
the doctors came, because the jury has gone
and we had taken a recess. At that time he
asked me if he might, and I said no.

Mr. Simon: 1 say, at this time, after the
case is all rested, it is improper for him to
come nNow—

The Court: He did not rest, subject to this.

Mr. Simon: I never heard such a motion.
May I have it on the record, and may I have
an exception?

The Court: You may have it on the record,
and you may have the exception.

Mr. Dorgeval: I am now reading on the rec-
ord from the interrogatories of the plaintiff:
“ Interrogatory No. 4: State particularly in
what bones, joints, muscles, arms, or parts of
your body you were injured, and the extent and
nature of your injury? A Fracture of ribs;
chest.

“ Interrogatory No. 3: State explicitly the
physical injuries suffered by you in the accident
for which you seek to recover damages in this
suit? A Fracture of ribs; pains over right
side, chest; nervousness.

“ Interrogatory No. 5: Were you confined to
your bed by reason of the injuries complained
of, and if so, for how long? A Yes, one
month and since intermittently assisting in tak-
ing care.”
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Discussion.

Mr. Simon: My only point is, if they are in
evidence, they all go in, and you can not get
a few isolated questions.

The Court: Certainly. The entire interroga-
tories.

Mr. Dorgeval: As I understand it, the attor-
ney for the side propounding the interogatories
may use whichever ones he wishes.

The Court: He must put it all in, and you
reserve only that part of it as you please. If
you are reading it, all of it must go into the
record.

Mr. Dorgeval: All of it?

The Court: Certainly. You need not read
any part of it, but if you mark it in evidence
you can refer, in summation, to whatever part
you please. I supposed you were reading it all
into the record.

Mr. Dorgeval: No, sir. I am reading in the
ones I have use for, which I understand is
right.

The Court:'" Nor I think not. You may offer
it all and call attention only to those parts that
you think are pertinent, but it all goes in.

Mr. Dorgeval: If your Honor please, that
means that interrogatories are practically value-
less; that means the other side can put in all
sorts of self-serving declarations.

The Court: Well, it is part of the record in
the case.

Mr. Dorgeval: I do not Understand that the
interrogatories—

The Court: That is the ruling.
Mr. Simon: That is the chance they take.
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Discussion.

The Court: You may withdraw it if you
wish, and not put any of it in. If you want any
of it in it must all go in.

Mr. Dorgeval: 1 want to refer to certain
ones.

The Court: You may do that, and counsel
on the other side may refer to the rest but not
put part in and not all.

Mr. Dorgeval: But these are all separate
questions.

The Court: They are all part of one paper.
This is all part of the interrogatories. It is
one paper, just as one pleading is. You cannot
put one part of the pleading in and leave out
some other part. The pleading is all in. Now,
this is part of the papers in the case. It is part"
of the record, and it ordinarily would no go be-
fore the jury unless it is offered in evidence.
You offer it in evidence, and it is admissible,
but you cannot offer just part of it.

Mr. Dorgeval: I understood I could offer
whatever interrogatories I wished.

The Court: No, I think not. You may be
right, but I do not think that is proper.

Mr. Dorgeval: I am quite sure, if your Honor
please, that is the rule.

The Court: Have you a case?

Mr. Dorgeval: 1 can get one, but not in a
second. I am quite sure the interrogatories may
be used by the party propounding them.

The Court: That is a new point to me, and I
am frank to say I do not know the answer, and
I will allow it all to go in or none.

Mr. Dorgeval: You mean, I cannot refer to
them unless I put them all in evidence?
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Discussion.

The Court: I mean you can refer to only
those parts that you please, but do not read any
part, just a part, because then the record would
not be correct. You may offer it in evidence.
Let it be marked in evidence, and then you use
such part of it as you please in summing up to
the jury, or in reading it to the jury, if you wish,
either now or when you sum up, as you please,
but the point is that gives the other party the
opportunity to use that part of it as he may
wish to.

Mr. Dorgeval: The point is those answers
are self-serving” as far as she is concerned.

The Court: I know it. I can not help that.
Mr. Dorgeval: Well, I offer it in evidence.
The Court: You may have it marked.

Mr. Simon: I object, of course, your Honor,
and take an exception.

The Court: An objection is noted.

(Defendants’ Exhibit D. 2 for identification
was then received and marked in evidence.)

Mr. Dorgeval: (Reading) “ No. 9: Are you
entirely cured of the injuries for which you are
seeking damages?”

The Court: Do not read to the stenographer
part of it. I have no objection if you want the
record to contain it to read it all to the stenog-
rapher, but I do not think any purpose is gained

leading any part of it to the stenographer,
ecause it is all a part of the record, now that
it 1s in record, in the case I mean. This is all
a part of the record, every answer and everv
question.

Mr. Dorgeval: All right.

he Court: And in summation you may sum
up and refer only to that part that you wish.
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Discussion.

Mr. Dorgeval: May 1 have an exception
noted, if yonr Honor please, to yonr Honor’s
requirement that I introduce all of the an-
swers ?

The Court: Yes, sir, you may.

Mr. Dorgeval: My ground being, counsel for
the parties propounding the interrogatories has
a right to use whichever ones he wishes.

The Court: Yes, sir.

Mzr. Dorgeval: Thank you, sir.

The Court: ‘Now, how long do you need to
sum up?

Mr. Dorgeval: Ten minutes.

The Court: Maybe fifteen; ten or fifteen. I
do not think you need a great deal of time for
the summation.

(Mr. Dorgeval sums up to the jury on behalf
of the defendants.)

(Mr. Simon sums up to the jury on behalf of
the plaintiff.)
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THE COURT’S CHARGE.

Porter, J. Ladies and gentlemen of the jury:
The case that you have been called upon to try
is one brought by Katherine Seinner against the
Public Service Coordinated Transport and Clin-

ton Harley. Is Clinton Harley in courtI "'10

Mr. Dorgeval: No, sir; never was served.

The Court: Then, just Katherine Seinner
against the Public Service Coordinated Trans-
port. The suit was brought against the driver
of the bus, Clinton Harley, but was not served.

Mr. Simon: Service was sent to the sheriff,
and he was unable to be located.

The Court: Yes, there was an attempt to
serve him but he could not be found and the
suit is based upon an occurrence of September
27, 1928, while Mrs. Seinner was a passenger in
a bus, jitney bus, of the defendant.

She says that there was a sudden swerving or
jerking of the bus which caused her to be
precipitated out of her seat onto the floor, and
which caused her certain hurts from which she
has been suffering at times. She says she was
hurt about the head and about the chest and back,
I think. That as a result of the hurts that she
received she has been spitting blood. She had a
broken rib. That she has dizzy spells, that she
was confined to her bed either entirely or inter-
mittently for a month, that she has been unable
since to do any household work whatsoever, that
she 1s able to go out to do the shopping, that
she has to hire someone to do her housework,
that she is dizzy, and that she has pains in the
region where she claims to have been hurt. And
s0 she says she is in a bad condition of health,
that she was well and strong before the acci-

"0
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Charge to Jury.

dent, weighing about 160 pounds, and now weighs
but 128 pounds, that the loss of weight is due to
this injury, or these injuries that she has re-
ceived, and she asks that she be compensated for
the amount of money that it cost her in the way
of expenses, doctor’s bills and for the hiring of

10 someone to do her work, and such further sum
as you think it proper to compensate her for the
loss of her health, for the disability, the physical
disability, that she has had and may have in the
future, and the pain and suffering that she has
endured and may endure in the future, and the
expense that she has been put to as I have noted
it, is a $125 bill which she owes Dr. Cohen, or
which he charged—I do not know whether it is
paid or not, I have forgotten—but she paid Dr.
Roth $25, and Dr. Terhune $15 and Dr. Bleasby,

A her attending physician, until Dr. Cohen treated
her, about $48; and in addition to that she says
that one of her daughter’s, Grace, who was em-
ployed at a wage of $70 a month, was obliged to
stay home for a month with her, that she gave
her all of her money, and that she therefore lost
the daughter’s services for that month, and she
is entitled to receive the reasonable value of
someone’s services to take care of her during
that month, that she had her daughter Grace stay
home, and her daughter Ethel says she was
obliged to stay home more or less to take care
of her mother when Grace could not, and she
lost in wages about $50, and she says that dur-
ing the times that she stayed home she was not
paid, and she says that she also gave all of her
wages to her mother.

You remember that the mother only gave them a
dress or two a year, and never anything for the
movies. The mother got it all pretty much, ap-

40 parently, although I think in answer to my ques-
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tion, she said she did give them carfare, but I
am not sure of that; but the question is how
much would it have cost the mother to have
hired someone to have taken care of her during
these times that the daughters stayed home.
That is the measure of damages. In addition
to those items there is another item. There is
a Mrs. Yores who was a friend and a neighbor
who was with her at the time she was hurt,
and came in. Mrs. Yores is a householder, has
at least one child, because I remember her talk-
ing about getting home for lunch to get her
child’s or children’s lunch. She took care of
her, and she says that she was going to charge
her a small amount because of their friendship
and the amount that she was charging for her
services, which extended for seven or eight
months, as I remember it, 1s $12 a week.

Now, those are the actual expenses, the actual
outlays as I have recorded them, as they were
testified to, and I think you will find them cor-
rect. Then, in addition to these items, I say,
if there should be a verdict in this case you
must add such sum as you think is fair to com-
pensate this plaintiff for the suffering, for the
physical disability that she has had or may have
m the future. She says she is permanently dis-
abled. She says so through her counsel. She
says this is a permanent disability. Now, on that
question doctors do not agree. The defendant
says the testimony does not sustain the conten-
tion of the plaintiff as to the extent of. her
injuries. She says that she spits blood. The doc-
°rs that examined her say she did not tell them
anything about that. The doctor who treated
er from the middle of November up to now, for
ayear, does not say so, either. He says she did
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Charge to Jury.

spit blood. That was the history in the early
part of the case. The doctors say she did not
complain of all of the things that she now speaks
of.

Dr. Manley, who examined her three times,
says she did not complain about being dizzy. He
says the first time he examined her he found
tender spots on palpation, on pressing, and he
found she did not even complain about that the
second and third time he examined her, and at
no time did she say anything about dizziness, and
if it is that she is dizzy, it is because of pusy
condition of her teeth and gums, and her teeth
and gums are in very bad condition, and were so
from the first time he saw her, and he says
it is not true; and Dr. Van Schott says it is
not true that she lost a great deal of weight.
Dr. Van Schott, who examined her a few days
after the accident said that he noted that she
weighed 125 pounds, the weight that she now
gives as her weight, I think. No, she now says
128; but at any rate, Dr. Van Schott says she
then gave her weight as 125, as I recall it.

Dr. Manley says that she was the same then as
now in appearance, that she has not lost the
weight that she says she has. She says she has
lost from 160 to 128, and there may be other
discrepancies, but those are just a few that there
are between the plaintiff’s testimony and the de-
fendants’ with respect to her condition. The
plaintiff says that she has a broken rib which
punctured the pleura which caused this traumatic
pleurisy, that is, pleurisy caused by a blow which
caused the spitting of blood, which causes pain
now, which causes this imperfect breathing, that
the imperfect breathing is a symptom, and the
others could not find it, some of them, anyway,
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say that she had no injury to the pleura or lung,
that she had no traumatic pleurisy, at least, they
could not find any, and that the condition that
they did find, a broken rib, should have cleared
up in a relatively short time.

Now, that I say, is the difference between, or
some of the difference—I do not say they are
all—between the testimony on behalf of the
plaintiff and on behalf of the defendant. Coun-
sel have very completely, both of them, cov-
ered them in their summation.

Counsel have also attempted to explain the
law to you in their summation. I will have to
ask you to forget anything they told you about
the law, because that is my job, and they were
wasting your time and mine when they told you
about it, and what I tell you to be the law I ask
you to believe to be the law, whether it is cor-
rect or not.

Now, this case is founded upon negligence.
Negligence is the basis of this suit, and the
burden is placed upon the plaintiff to establish
negligence by the clear weight of the testimony
before there can be any recovery, because neg-
ligence 1s never presumed, but must always be
proven, and the person who claims there was
negligence must prove it, must prove it by the
clear weight of the testimony. As you weigh it,
on what side is the scale borne down? On what
side of the question does the testimony weigh
more heavily? It must weigh more heavily in
avor of negligence than against negligence in
order that there be a recovery. Weigh it as
you consider it entitled to weight. You are the
Ire of the facts. That is your function.

is is a fact question as to the question of
neghgence, as I will presently define negligence,
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and you are the sole judges of the weight that
the evidence is to receive. Not necessarily is
the weight of the evidence on the side of the
most witnesses. One person may testify to the
truth and nine others to the opposite, and you
may say that the one who testified against the
nine was telling the truth, and the others were
not, because it appealed to your common sense,
and because it was unequivocal and straightfor-
ward. You looked him in the eye and discerned
an honest person. The others all got mixed up,
and you detected little discrepancies from their
stories, from which you concluded they were ly-
ing; therefore, the truth would be on the side
of one and against nine. Therefore, the weight
of the testimony would be on the side of one
against nine in spite of the difference in num-
ber, as you decide where the truth lies. Of
course, I do not mean to say there has been any-
body deliberately testifying here falsly.  You
may be able to reconcile discrepancies in the
testimony. You take into consideration the hu-
man weaknesses and mental infirmities and lack
of recollection, and what one may observe and
see another may not. One may have a car go-
ing so fast, and another faster or slower. It is
a matter of judgment. When you come to dis-
tances it is a matter of judgment. These things
happen rather quickly and, of course, witnesses
do not all agree, and honestly disagree. They
give you the best they can after a lapse of a
year or more as to what did happen, but if you
should believe that any witness has come here
and testified falsely with respect to a material
fact in this case for the purpose of deceiving
you, you have a right to disregard everything
that such a witness may have testified to. In
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other words, it is your job to find the truth; to
separate the truth from the untruth and disre-
gard the untruth and rely on the real truth.
Negligence is the omission to do something which
a reasonable person, guided by those consider-
ations which ordinarily regulate the conduct of
human affairs, would do, or the doing of some-
thing which a reasonable, prudent person would
not do.

You will observe from that that the test is
not that of the most skillful person, the most
expert driver, but rather that of a reasonable,
prudent person. Keep that in mind with refer-
ence to what I shall presently say with respect
to the degree of care that is required of a per-
son engaged in driving a jitney bus.

Again, negligence has been defined to be the
failure to observe for the protection of the in-
terests of another person that degree of care,
protection and vigilance which the circumstances
justly demand whereby such other person suf-
fers injury. Again, the absence of care ac-
cording to circumstances. Such an omission by
a reasonable person, to use that degree of care,
diligence and skill which it was his legal duty
to use for the protection of another person from
mjury as, a natural and continuous sequence,
causes injury to the latter.

Now, in the case of a person engaged or a
corporation engaged as a common carrier, that
is, carrying passengers for hire, the duty is
placed by law upon such common carrier to use
a high degree of care for the safety of the
passengers. They are bound to exercise a high

egree of care to carry their passengers safely,
as distinguished from the degree of care that
B owed bY one individual to another. Here

10

20

on

40



10

40

Charge to Jury.

the charge is that the Public Service Coordin-
ated Transport’s agent or employe did not use
that high degree of care that its agent was re-
quired to use in order to carry its passengers
safely. Now, the law recognized the fact that
trolley cars, steam cars and jitney buses in the
ordinary and usual operation of them do start
and stop with more or less jerks. So the ques-
tion is whether the jerk or jar that was pres-
ent in this case was an ordinary jerk or jar that
would ordinarily be occasioned by ordinary and
proper driving of the vehicle, or whether it was
occasioned by an improper operation, by a neg-
ligent operation, by an operation that a per-
son ought not to have permitted who was under
a duty such as I have indicated, to use a high
degree of care in operating it.

Of course, there is no testimony here of any
contributory negligence. The only question I
repeat for you to determine is whether or not
there is wrong done by the Public Service to
the plaintiff, whether there was a violation of
the law that it owed her. There is no question
but what she was not in the operation of the
bus herself. She was not driving it, and she
did not jump off while it was going and she did
not stand on the step. There is no testimony
here that she did anything that would cause her
to be charged with contributory negligence. So
that the only question here is as to whether or
not there was a lack of the care that was neces-
sary to be exercised by the driver of this jit-
ney bus to carry her safely. Now, the high de-
gree of care that I have been tallring about de-
notes no more than a degree of care commen-
surate with the risk or danger. That is what
is meant by that. The care commensurate with
the risk or danger. In considering whether or
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not the bus driver was negligent you must take
into consideration, of course, all of the surround-
ing facts and circumstances. If you find that
he was confronted with a sudden emergency, you
must test his conduct by what you think a rea-
sonable, prudent person would have done if con-
fronted with K similar emergency.

He is not required to exercise the best pos-
sible judgment. He is only required to exer-
cise that degree of skill and care which a rea-
sonable, prudent man would be expected to exer-
case under similar circumstances.

If you find, for instance, that this occurrence
was an unavoidable accident and not due to any
lack of care or negligence on his part then, of
course, your verdict must be no cause for action.
If you find that the driver of the bus was negli-
gent, but that such negligence was not the proxi-
mate cause of the accident, then again your
verdict must be no cause for action.

By proximate cause is meant the directly pro-
ducing cause without which the accident would
not have happened.

The term ‘‘proximate’’ indicates that there
must be no other culpable and efficient agency
intervening between the defendant’s dereliction
and the injury.

If, therefore, you find that the proximate cause
of the accident was a third party, the other bus

m this case, then your verdict must be no cause
for action.

The plaintiff here says there was an act of
negligence on the part of the bus driver, and
that is why she brings this suit. She says he
did not have his bus under proper control. She
says there was a high degree of care necessary,
and under the law he was bound to use a high
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degree of care to safeguard his passengers. That
he did not do it, that he was traveling on wet
pavement, that he was either going too fast or
he had not his car under proper control, or was
not looking, or he put his brakes on too sud-
denly, that he did something that he ought not
to have done, that a reasonable, prudent person
would not have done, who was obliged to use a
high degree of care, and it was because of his
negligence in that regard that caused this sudden,
unusual jerk which precipitated this woman on
the floor and caused her injury, and the fact was
a proximate cause of the accident. That is the
plaintiff’s case in a nutshell.

The defendant says that is not so. The de-
fendant says that he was not going fast. His
bus was not out of control. He was only going
according to plaintiff’s own witnesses ten to
fifteen miles an hour—I have forgotten just what
they said—but no one said the car was going very
fast, as I recall it, and that he was on the right-
hand side of the road, and that he had his bus
under control, and that he stopped within ten
feet when he put his brakes on, and that there
was no terrific lurching or jerking, that the only
person who left his or her seat was this plaintiff-
No one else did, and the defendant claims, there-
fore, that the bus driver was not guilty of any
negligence, that he was not violating any duty
that the defendant owed to this woman, that they
were under duty to use a high degree of care,
and it was used, that the driver was confronted
suddenly with danger, and that danger was a
bus approaching from his right, I think, on.the
intersecting street, and seeing that danger, and
to safeguard and save his passengers from injury,
he used a high degree of care. He applied his
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brakes and stopped, or came to nearly a stop,
and then the danger being over, or he apprehend-
ing no further danger, went on and, therefore,
under these circumstances there was no negli-
gence, and there was no violation of the high
degree of care that he owed to this passenger or
any other passengers, and if that be so there
should bO a verdict of no cause for action. If,
on the other hand, you find that is not so, and
that he acted as a reasonable, prudent person
who owed this high degree of care should not
have acted under the circumstances, which was
the proximate cause of the accident, then there
should be a verdict.

The defendant says that the fact that he
stopped or came practically to a stop within ten
or twelve feet, or whatever the testimony is, is
evidence that he had his bus under control. The
fact that it only swerved a little on a wet pave-
ment is further evidence that he had it under
control. There is a dispute in the testimony as
to how much of a skid there was. One witness
had the car backed to the curb, sticking at an
angle in the street; another witness had the rear
of the car swerving three feet, which is not very
mxh of a skid, perhaps. Some said it was a
big jerk, and some said it was a little jerk,
1think, or words to that effect. How much was
it? Was this an unusual jerk, or was it not?
The defendants say that under these facts the
driver had his presence of mind, and that he
evidenced complete control and exercised a high
degree of care, and if that is so that is all
there is to the case. The plaintiff says he did
i’t, and the defendants say he did. Did he
ice his presence of mind? Was he negligent?
hid he operate this bus as he should have op-
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erated it, as a reasonable, prudent driver of a
common carrier bus should have driven it, or
didn’t he? That is the question for you to
decide first before you approach any other ques-
tion, and if you decide that he did, that he was
not guilty of any act of negligence, that he did
not do anything that a driver of a bus under
a duty to use a high degree of care should not
have done, or ought not to have done, then your
verdict 1s no cause for action, and that ends
the case.

If you should find as a fact that he was negli-
gent, that he exercised no high degree of care,
but was negligent, and that was the proximate
cause of the accident, then there should be a
verdict, and in that case and only in that case,
need you take up the question of the amount of
the verdict, and I have already covered the ques-
tion of the verdict in the early part of my charge.
I mean as to the measure of damage, if you get
to that situation.

You decide this case from your recollection of
what the testimony was, not from mine, because
I may have misstated it, and if I have in any
particular, you will disregard any misstatements
that I have made. There is no significance in
the fact that I have noi covered all of the testi-
mony. You must decide it from all the testi-
mony, and you must decide it from all the
testimony, as you remember it, and if I have
stated it incorrectly, or if counsel has in any
particular, of course, you will disregard such
misstatement, but depend rather on your own
recollection of what the testimony is.

This accident either occurred because of the
negligence of the driver, or it did not, that it
was in violation of the duty that was owed by
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the defendant common carrier to her, and if
you find that there should be a verdict. If you
find that there was a violation of her rights,
as I have described it to you, then there should
be a verdict; otherwise not, and if there should
be a verdict it must be based upon the facts in
this case as you find them to be.

Either she is hurt as badly as her witnesses
say she is, or she is not hurt as badly as she
says she i1s. You will decide whether she is
hurt as badly as she says she is or not. That
you must decide when you come to the question
of damages, if you come to it. The case must
be decided by you according to the testimony, and
according to the facts, not as you might like to
decide it, not as your sympathies may swerve
you either one way or the other.

It is an important case. Important both to
the Public Service, who claim they have been
imposed upon in this case, and important to
the plaintiff, who is hurt. There is no question
but what she wms hurt to some extent, at any
rate, whether she is hurt to the extent she says
she is or not is for you to say, but it is im-
portant from both their standpoints, and you
must give it the consideration that it warrants.
You must give it careful consideration, as counsel
has said. This is her last day in court, and,
of course, we try these cases but once, and this
is her day. Now, decide the case according to
the testimony as you find the facts to be from
the testimony, and decide it without fear or
avor, irrespective of what your sympathies may
be one way or the other. You may retire.

Mr. Simon: May I ask your Honor—invariably
charges about the speed.
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The Court: I did. Counsel was not listening
to me. I said there may have been negligence
with respect to the speed, lack of control not
lacking. 1 covered that thoroughly. I do not
think it is necessary for me to go over it.

Mr. Simon: My only point as to what speed
your Honor invariably says, that speed is not
a deciding element they must take into consid-
eration, and so on.

The Court (to the Jury): I tried to cover
that as well as I could, that all the circum-
stances surrounding this case must be taken into
consideration. What counsel has in mind is that
I sometimes say a car may go fifty miles or
else much faster than the law says they can go,
and yet not be guilty of negligence, if it is a
perfect road, no crossroads in the middle of it,
and a splendid car and a splendid driver, they
might go without being negligent. On the other
hand, a man might be driving four miles an
hour or three miles an hour, if he has his
eyes shut and mooning with a girl and both
arms around the girl, and no arms around the
car, it would be negligence. The question is not
necessarily the speed. It is all of the circum-
stances and the facts. I do not believe I could
make it any plainer if I recharged you on that
whole thing. I think counsel was not listening,
perhaps. I said that counsel’s point was that
there was an act of negligence, either speed, im-
proper brakes, or something that he did that a
reasonable, prudent person would not do who
had the charge of passengers, and the duty of
using a high degree of care, anything that you
might find in the facts that was lacking in a
high degree of care rather, and was negligent
is all that you need to find for the plaintiff. The
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defendant says there is not a blessed thing in
this case that the driver did that he should not
have done, and there was no lack of care, that
he was not going fast, that he was not out of
control, that he had his mind on his job, that
he saw a sudden danger and did what a skillful
man would do, and a man charged with the high
degree of care would do and brought his car
immediately to a stop, or practically to a stop
and avoided this on-coming bus. Did he or
didn’t he? You may retire.

Mr. Dorgeval: Will your Honor state this is
our only day in court?

The Court: Of course, I am not going to try
this case but once for either of them, if I can
help it.

(The jury retired.)

PLAINTIFF’'S EXCEPTIONS.

Mr. Simon: The plaintiff takes exception to
that portion of the Judge’s charge, “ That if you
find the proximate cause of the accident was due
to negligence of a third party then your verdict
must be no cause of action,” on the grounds
that same was not raised by the issue, not having
been pleaded, especially on the grounds that the
evidence does not warrant same; on the further
grounds that it is exclusive of what concurring

negligence may have been on the part of the
defendant.

als® takes excePtion to the fact that
he defendant denies that he failed to use the

egree of care that was necessary under the
circumstances, on the ground that the defendant
AAs not present in court, nor was there any evi-
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dence that the defendant did everything possible
to avert the collision, that he used that degree
which was necessary for him under the cir-
cumstances.

DEFENDANTS’ EXCEPTIONS.

Mr. Dorgeval: 1 desire to except to your
Honor’s leaving to the jury as an element of
damage the $70 claimed to have been lost by
plaintiff’s daughter to attend her mother. I am
now referring to the daughter Grace who did
housework, and who it was claimed turned all
of her wages over to her mother.

I except for the reason that this is not a
proper measure of damage for this plaintiff, for
the reason that this daughter was an adult child
and entitled to her own wages, and the mere
fact that it was her custom to turn her wages
over to her mother did not make this an element
of damage for the mother.

I desire to except to your Honor’s leaving to
the jury as an element of damage the fact that
Mrs. Vores had attended the plaintiff for seven
or eight months at $12 a week, for the reason,
first, that the time stated by your Honor was
incorrect, such time being, according to Mrs.
Vores’ testimony, six or seven months, instead
of seven or eight.

Second, this was not a proper element of dam-
age, because it was never shown that said charge
was reasonable; and further it was not shown
that Mrs. Vores was actually going to make such
a charge, or that she had made such a charge.
She merely mentioned $12 a week incidentally
with a qualifying remark which left it open to
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question as to whether she was actually going
to charge anything for her services.

The other proofs being that they were inti-
mate friends. My point is this item should not
have been left to the jury at all as an element
of damage.

I desire to except to your Honor’s omission
to charge that if they find for the plaintiff, that
they ascertain the present value of her losses
which they find may accrue in the future. 1
desire to except to your Honor’s remark that
the doctors, or the plaintiff’s doctors, say that
she is permanently disabled. My point is that
the most that her doctors said was that she had
a permanent condition, but none of them said
she was permanently disabled.

Next, I desire also to except to your Honor’s
omission to charge the jury that the jerk must
be unusual or abnormal. There was no proof of
this, and, therefore, nothing to go to the jury
on this question.

I further desire to except to your Honor’s
leaving it to the jury for their consideration,
and I desire to except to your Honor’s saying
In two places in the charge, that for the plaintiff
to recover the jury must find that the driver of
the bus was not looking, or that his brakes did
not work, or that his bus was out of control,
and words to that effect.

My point is that there was no proof whatever
m the case that the brakes were out of order.
On the contrary, all of the evidence indicated
that they were in excellent order, for the bus,
without dispute made a very quick stop. There
was no proof whatever that the bus driver was
not looking, or that the bus was out of control.
On the contrary, the evidence indicates that the
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bus was proceedings upon a very moderate rate
of speed, and was stopped quickly.

This, again,” is undisputed and demonstrates
conclusively that the bus was not out of con-
trol. I respectfully submit that your Honor’s
leaving these questions to the jury as you did,
points upon which there is no evidence what-
ever, could not help, but be prejudicial to the
defendant, and was without legal justification.

As a matter of fact these suggestions of pos-
sible negligence were first introduced into the
case in your Honor’ charge.

I desire to except to another portion of your
Honor’s charge in which your Honor said sub-
stantially that the question was whether there
was a big jerk or a little jerk. My point here
is that there was no testimony that there was
a big jerk, whereas the only direct testimony on
the point was directly contra, that is, that the
jerk was slight. Therefore, your leaving to the
jury to decide whether there was a big jerk was
without foundation of the evidence, and without
legal justification.

Next, I desire to except to your Honor’s stat-
ing to the jury that this is an important case.
From our point of view it was not an impor-
tant case, and your Honor’s statement to that
effect, I respectfully submit, added undue grav-
ity to the situation.

I desire also to except to that part of your
Honor’s charge in which your Honor, after say-
ing all you have defined as lack of control on
the part of the bus driver, or that he was not
looking, or had bad brakes, stated that all the
jury had to do was to find one of these things
to bring in a verdict for the plaintiff. This
statement was made without qualification. 1
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submit, first, that it was without foundation in
the evidence, and even if there had been such
evidence it should have been qualified by the
further statement that it must have been proved
by the preponderance of evidence, and must be
shown to have been the proximate cause of the
accident. There was no such qualification. 1
desire to except to your Honor’s charge that
the proper measure of «damage to which the
plaintiff is entitled for the hire of someone to
care for her was the reasonable cost, of what
it would cost to hire such a person. My point
is that she is not, of course, entitled to any-
thing she did not spend but is only entitled to
what she actually did spend, after proof that
she required someone to care for her and proof
of the period for which she required such at-
tendance. The language of your Honor’s charge
leaves the jury the right to award the reason-
able cost to hire someone to care for her, irre-
spective of what she actually spent and, of
course, the latter is all that she has a right to
recover for.

PLAINTIFF'S REQUESTS TO CHARGE.

Plaintiff respectfully requests the Court to in-
struct the Court to charge the jury that:

1 The Public Service Coordinated Transport
is a common carrier of passengers and as such it
and its employes owe to the plaintiff a high de-
gree of care for the safety of the passengers and
they are bound to exercise a high degree of care
to get them safely to the journey’s end.

2 A common carrier is negligent if it fails
to take a high degree of care to protect its pas-
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sengers from every danger that the exercise of
reasonable foresight would anticipate.

3. There is no evidence of contributory negli-
gence on the part of the plaintiff and the only-
question left for your determination is whether
or not the defendant was guilty of negligence.

4. The jury is to disregard the evidence re-
specting the loss of earnings on the part of the
daughters and in lieu thereof the plaintiff is to
be compensated for what it would reasonably
cost to hire someone to perform the services
that was performed by the daughters.

DEFENDANTS REQUESTS TO CHARGE.

1. By concensus of opinion of text writers on
the law of negligence and by judicial decisions,
“ high degree of care” denotes no more than a
degree of care commensurate with the risk of
danger.

New Jersey Fidelity v. Lehigh Valley B
R. Co., 105 Atl. 206.

2. In considering whether or not the bns
driver was negligent you must take into account
all of the surrounding facts and circumstances.
If you find that said bus driver was confronted
with a sudden emergency you must test his con-
duct by what you think a reasonably prudent
man would have done if confronted with a sud-
den emergency.

He is not required to exercise the best pos-
sible judgment. He is only required to exercise
that degree of skill and care which a reasonably
prudent man might be expected to exercise un-
der similar circumstances.



185
Defendants’ Requests to Charge.

3. If you find that this occurrence was sim-
ply an unavoidable accident then your verdict
must be for the defendant.

4. If you find that the driver of the defend-
dant’s bus was negligent but that such negli-
gence was not the proximate cause of the acci-
dent then your verdict must be for the defend-
ant.

5 By proximate cause I mean the directly
producing cause without which the accident
would not have happened.

6. The term proximate indicates that there
must be no other culpable and efficient agency
intervening between the defendant’s dereliction
and the injury.

7. If, therefore, you find that the proximate
cause of this accident was a third party, the
other bus in the Case, then your verdict must
be for the defendant.

8 If you find that any witness in the case
has testified falsely as to a material matter for
the purpose of deceiving you, you have the right
to disbelieve the whole of the testimony of such
a witness.
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GROUNDS OF APPEAL.
Filed December 31, 1929.

NEW JERSEY COURT OF ERRORS
AND APPEALS.

Katherine Seinner,

Plaintiff-Appellee,

USs. Action

at Law.
Public Service Coordinated

Transport,

Defendant-Appellant.

To Aaron L. Simon, Esq., attorney for plaintiff-
Appellee:

Sir :

Take Notice, that the following are the grounds
of appeal which the defendant-appellant, Public
Service Coordinated Transport, will urge why
the judgment heretofore rendered against it in
the above-entitled cause should be reversed, set
aside and for nothing holden:

1. Because the Court, at the close of the
plaintiff’s case, although moved so to do by the
attorney for the defendant on the ground that
no negligence on the part of the defendant had
been shown, refused to non-suit the plaintiff.

2. Because the Court, at the close of the
whole case, although moved so to do by the
attorney for the defendant on the ground that
no negligence had been shown on the part of
the defendant, refused to direct a verdict in
favor of the defendant.
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3. Because the Court, despite the objection of
the attorney for the defendant, permitted Dr.
Bryant C. Mageniss, a witness produced by the
plaintiff, to testify in answer to the following
questions, as follows :

“Q Doctor, assuming a woman of 53 sus-
tained a broken rib and had expectorated
blood thereafter some time, and had a cough
that lasted to the present date, what would
you say, in your opinion, doctor, she had
suffered from?

The Witness: From the contusion of
the fracture of the ribs, a probable in-
jury to the pleura.

Q Anything else? A Most always in
fractured ribs injury to the pleura, because
the pleura is almost attached to the ribs,
or the ribs attached to the pleura.”

4, Because the Court permitted Ethel Sein-
ner, a witness produced by the plaintiff, to testify
over objection by the attorney for the defendant
as follows:

“Q How much did she turn over to your
mother? A $70.

5. Because the Court, despite the objection of
the attorney of the defendant, instructed the jury
as follows:

* and she asks that she be com-
pensated for the amount of money that it
cost her in the way of expenses * * *
for the hiring of someone to do her work

the expense she has been put to
as I have noted it, is * * * that one of
her daughters, Grace, who was employed at
a wage of $70 a month, was obliged to stay
home for a month with her, that she gave
her all of her money, and that she there-
fore lost the daughter’s services for that
month, and she is entitled to receive the
reasonable value of someone’s services to
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take care of her during that month, that
she had her daughter Grace stay home, and
her daughter Ethel says she was obliged to
stay home more or less to take care of her
mother when Grace could not, and she lost
in wages about $50, and she says that dur-
ing the times that she stayed home she was
not paid, and she says that she also gave
all her wages to her mother. * * * but
the question is how much would it have
cost the mother to have hired someone to
have taken care of her during these times
that the daughters stayed home. That is
the measure of damages.”

6. Because the Court, despite the objection of
the attorney for the defendant, instructed the jury
as follows:

“In addition to those items here is an-
other item. There is a Mrs. Vores who was
a friend and a neighbor who was with her
at the time she was hurt, and came in. Mrs.
Vores 1s a householder, has at least one
child, because I remember her talking about
getting home for lunch to get her child’s
or children’s lunch. She took care of her,
and she says that she was going to charge
her a small amount because of their friend-
ship, and the amount that she was charging
for her services, which extended for seven
or eight months, as I remember it, is $12
a week. Now those are the actual expenses,
the actual outlays as I have recorded them,
as they were testified to, and I think you
will find them correct.”

7. Because the Court, despite the objection of
the attorney of the defendant, instructed the jury
as follows:

“ She says she is permanently disabled.
She says so through her counsel. She says
this is a permanent disability. Now, on that
question doctors do not agree.”
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8 Because the Court, despite the objection of
the attorney of the defendant, instructed the jury

as follows:

“ So the question is whether the jerk or jar
that was present in this case was an ordinary
jerk or jar that would ordinarily be occa-
sioned by ordinary and proper driving of In
the vehicle, or whether it was occasioned by y
an improper operation, by a negligent opera-
tion, by an operation that a person ought not
to have permitted who was under a duty such
as I have indicated, to use a high degree of
care in operating it.”

9. Because the Court, despite the objection of
the attorney for the defendant, instructed the
jury, as follows:

“The plaintiff here says there was an act
of negligence on the part of the bus driver,
and that is why she brings this suit. She
says he did not have his bus under proper
control. She says there was a high degree of
care necessary, and under the law he was
bound to use a high degree of care to
safeguard his passengers. That he did not
do it, that he was traveling on wet pave-
ment, that he was either going too fast or
he had not his car under proper control, or
was not looking, or he put his brakes on too
suddenly, that he did something that he
ought not to have done, that a reasonable,
prudent person would not have done, who
was obliged to use a high degree of care,
and it was because of his negligence in that
regard that caused this sudden, unusual jerk
which precipitated this woman on the floor
and caused her injury, and the fact was a
proximate cause of the accident. That is the
plaintiff's case in a nutshell.”

40
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10. Because the Court, despite the objection of
the attorney for the defendant, instructed the jury
as follows:

“ The defendant says that he was not
going fast. His bus was not out of control.
* % * and that there was no terrific lurch-
ing or jerking * * V~’

11. Because the Court, despite the objection
of the attorney for the defendant, instructed the
jury as follows:

“ Some said it was a big jerk, and some
said it was a little jerk, I think, or words

to that effect. How much was it? Was this
an unusual jerk, or was it not?”

12. Because the Court, despite the objection
of the attorney for the defendant, instructed the
jury as follows:

“1 said that counsel’s point was that there
was an act of negligence, either speed, im-
proper brakes, or something that he did that
a reasonable, prudent person would not do
who had the charge of passengers, and the
duty of using a high degree of care, any-
thing that you might find in the facts that
was lacking in a high degree of care rather,
and was negligent is all that you need to
find for the plaintiff.”

13. Because the Court, despite the objection
of the attorney for the defendant, refused to
permit the attorney for the defendant to intro-
duce into evidence certain of the interrogatories,
and the answers thereto, that had been pro-
pounded by the defendant, but compelled said
attorney for the defendant to introduce all of
the interrogatories and the answers thereto if
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said attorney wished to introduce any of said
interrogatories and their answers.
Dated December 30, 1929.
Yours truly,

HENRY H. FRYLING,

Attorney of Defendant-Appellant. 10
(Endorsed) “ Service of a copy of within
grounds of appeal acknowledged this 30th day of
December, 1929.
AARON L. SIMON,
Attorney of Plaintiff.”
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EXHIBIT D. 2.

NEW JERSEY SUPREME COURT.

Passa ic Count V.

Katherine Seinner,

Plaintiff,
Action
Us. at Law.
Public Service Coor dinated Interroga-
T ra nsport Company and tories.
Clinton Harley,
Defendants.

To Irving Fisher, 80 Lexington avenue, Passdaic,

New Jersey, attorney for plaintiff:

Sir :

Take Notice, that the defendant in the above-
stated cause, the Public Service Coordinated
Transport Company, requires answers under oath
from Katherine Seinner, plaintiff therein, to the
following interrogatories proposed in the above
cause, within ten days after the service thereof
upon you.

First —How did the alleged accident happen?

Answer.—While passenger in bus, was thrown
due to carelessness of driver.

Sec ond.— Describe in detail the manner in
which you were injured.

Answer.—Was thrown against the seat and the
aisle and then to the floor.

Third.—State explicitly the physical injuries
suffered by you in the accident, for which yon
seek to recover damages in this suit.
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Answer.—Fracture of ribs; pains over right
side, chest; nervousness.

Fourt h—State particularly in what bones,
joints, muscles, organs or parts of your body
you were injured, and the extent and nature of
your injury.

Answer.—Fracture of ribs; chest.

Fifth.—Were you confined to your bed by
reason of the injury complained of, and, if so,
for how long?

Answer.—Yes; one month and since, intermit-
tently assisting in taking care.

Sixt h—Were you confined to your room by
reason of the injury complained of, and if so,
for how long?

Answer—Same. See answer to 5.

Seventh—Were you confined to your house
by reason of the injury complained of, and if so,
for how long?

Answer.—Same. About the house for two
months.

Eighth.—For what number of days, if any,
were you prevented from attending to your usual
household duties as a consequence of the aeci-
ent and on what day did you resume your house-
hold duties after the accident.

Answer.—Still unable to do own housework.

Ninth —Are you entirely cured of the injuries
or which you are seeking to recover damages in
“N If your answer to this question is
No,” then state fully and particularly in what
respect you still suffer from such injuries.

Answer. No. Still pains in chest; nervous.
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Tent h.— Give an itemized statement of the dis-
bursements and losses for which you claim reim-
bursement in this suit.

Answer.—Dr. Bleasby about $30.00. Still under
doctor’s care. Household, 3 times a week, at
$4.00 per day. Medicines about $50.00.

Very truly yours,

HENBY H. FRYLING,
Attorney of Defendant.

4/17/29—08S

PB-9655
File 20557

State of New dJersey,

County of Passaic.

Katherine Seinner, of full age, being duly
sworn on her oath according to law says that
she is the plaintiff in the suit in which the fore-
going interrogatories and the answers thereunto,
are made, and that she is familiar with the case,
and that the facts set out in the said answers
and the statements therein are true to the best
of her knowledge as she verily believes.

KEDI SEINEE.

Sworn and subscribed before me
this 21st day of October, 1929.

Irwin H. Simon,

(seal)
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BRIEF OF DEFENDANT-APPELLANT.

The plaintiff brought suit to recover damages
for alleged personal injuries sustained by her
while a passenger on one of defendant’s buses
on September 27, 1928. Suit was originally in-
stituted against both the present defendant-appel-
lant, hereinafter referred to as the defendant,
and one Clinton Harley, who was operating de-
fendant’s bus at the time. Harley was never
served (p. 165, 11. 1-23). He left defendant’s em-
ploy two months after this accident and defend-
ant was unable to locate him for the trial (p.
8 1 30, to p. 85, 1 40). The best and only
evidence of his whereabouts that defendant was
able to obtain was from an aunt by marriage,
his nearest relative in this vicinity, his home
being in South Carolina. She testified to the
above as well as to the further fact that the
last word she had from him, a little over a
month before the trial, was a postal card from
Mexico (p. 70, 1 30, to p. 71, 1 22).

The evidence discloses that defendant’s bus
was proceeding west on Outwater Lane, Garfield,
New Jersey, down hill on wet pavement, on its
right side of the road, at a very moderate rate
°f sPeed estimated at from 10 to 20 miles an



hour at the most. As it came to or neared Pros-
pect street, an intersecting street that entered
Outwater Lane from the north and came to what
is ordinarily called a “ dead end” at that point,
another bus (not owned or operated by this de-
fendant but by another company, which for con-
venience will hereafter be referred to as the
“other bus”), proceeding south on Prospect
street, or toward Outwater Lane, and about to
turn into it, suddenly appeared. An emergency
situation was presented. The passengers, includ-
ing the plaintiff, .who happened to see the other
bus at this moment thought that an accident was
about to happen. There can be no doubt from the
evidence that if both buses had continued an acci-
dent would have occurred. Both drivers appar-
ently saw one another and applied their brakes
at about the same time. Defendant’s bus slowed
down nearly to a stop and then, the other bus
having stopped, proceeded on. There was no
contact whatever between the respective vehicles.

In the course of this operation the defendant’s
bus jerked. No one described what kind of a
jerk it was. Several of the witnesses described
their reaction to it. The evidence on this point
will be completely summarized hereinafter. Suf-
fice it to say for the present that the testimony
indicates that it was a slight jerk, one witness
saying, “I received more than one of those
jerks,” and another, “ Maybe I went forward a
little bit.” There were several adult passengers,
other than the plaintiff, and some children in the
bus. None of these were unseated. None of
these saw plaintiff thrown to the floor, *nor did
she testify that she was so thrown. She was
observed on the floor after the jerk, but neither
she nor anyone else testified as to just how
she came to be there.



3

Motions for non-suit (p. 69, 1 13, to p. 70, 1L
25), and for direction of verdict (p. 88, 1 30,
to p. 93, 1 20) in favor of the defendant were
denied. The jury returned a general verdict in
favor of the plaintiff in the sum of $3,616.00
(p. 9), from which the defendant appeals (p. 1)
and assigns several grounds in support thereof
(p. 186 to p. 191).

The grounds of appeal will be discussed herein
under the following headings:

I.

It was error to refuse the motion for non-suit
and/or for direction of verdict in favor of the
defendant. (Grounds of Appeal Nos. 1 and 2.)

1I.

The Trial Judge submitted the case to the jury
upon erroneous principles of law and, in his
charge, erroneously injected several entirely
imaginative theories of ways in which the de-
fendant may have been negligent for which there
was no foundation whatever in the evidence, and
erroneously instructed the jury that, “all” that
they “need to find for the plaintiff” is that the
defendant was guilty of any one of them.
(Grounds of Appeal Nos. 8 9, 10, 11 and 12.)

II1.

The Trial Judge erroneously admitted in evi-
dence certain testimony relating to alleged money
losses on the part of the plaintiff, and errone-
ously charged the jury as to the measure of dam-
age they should use in assessing the amount to
which the plaintiff was entitled for the hire of

someone to care for her. (Grounds of Appeal
Nos. 4 and 5.)
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Iv.

The Trial Judge erroneously submitted to the
jury as an element of damage an alleged item
of expense for the hire of someone to care for
the plaintiff of which there was no competent
proof. (Ground of Appeal No. 6.)

V.

The Trial Judge erroneously charged the jury
that there was evidence that the plaintiff was
permanently disabled. (Ground of Appeal
No. 7.)

VI

The Trial Judge erroneously permitted a med-
ical expert called by the plaintiff to testify in
answer to a hypothetical question that did not
either accurately or sufficiently state the facts.
(Ground of Appeal No. 3.)

VIL

The Trial Judge, upon the application of the
attorney for the defendant to introduce into evi-
dence certain of the interrogatories, and their
answers, that had been propounded by the de-
fendant, erroneously ruled that all of the de-
fendant’s interrogatories, and their answers,
must be introduced if any were to be admitted
into evidence. (Ground of Appeal No. 13.)

POINT 1.

It was error to refuse the motion for non-suit
and/or for direction of verdict in favor of the
defendant.

Under this heading we will argue Grounds of
Appeal Nos. One and Two.
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Motions for non-snit (p. 69,1. 13 to p. 70, 1 25)
and for direction of verdict (p. 88, 1 30 to p. 93,
1 20) were made on the grounds that there was
no proof of negligence on the part of the defend-
ant. The trial judge reserved decision on the
motion to non-suit (p. 70, 1. 15-17), and denied
the motion for direction (p. 91,1. 35), and the de-
fendant duly excepted thereto (p. 93, 1L 16-20).
While the record does not disclose that the mo-
tion to non-suit was specifically denied and ex-
ception taken, the clear inference from a reading
of both motions and the Court’s rulings is that,
the trial judge having reserved decision on the
motion to non-suit, it became merged in the mo-
tion for direction, which was denied, and to which
ruling the defendant excepted. We respectfully
submit, therefore, that the Court’s refusal to
non-suit, as well as to direct a verdict, is raised
by the record. Whether this be so is immaterial
from a practical point of view, however, as the
testimony of the defendant’s witnesses did not
cure any of the defects in the plaintiff’s case,
but, on the contrary, strengthened the reasons
urged by the defendant on its motion to non-suit.
The whole question, therefore, is clearly raised,
In any event, by the motion for direction.

Discussion of this point involves an examina-
tion of the testimony as to the circumstances of
the accident.

The plaintiff, who did not speak English well,
testified that she was seated on the left side of
the bus with another lady, the latter being next
to the window, and the plaintiff next to the aisle
(p. 25,11. 32-33; p. 50, 1. 26-30); that she saw the
other bus come out of Prospect street and that
an accident was about to occur, or, as she put it
“was coming an accident” (p. 50, 1 37; p. 51, 1
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18). The other bus stopped but defendant’s did
not (p. 51, 1. 24-33).

It should be noted that nowhere in her testi-
mony does she describe the manner in which she
was injured, how she came to fall from her seat,
or, in fact, that she did fall from her seat, and
that no mention is made of a jerk or anything
akin thereto. The defendant’s bus did not stop
(p. 51, 1. 13-18).

Mary Vores (for the plaintiff) testified on
direct examination that she was seated next to
the window in the same seat as the plaintiff; that
she saw the other bus come out of Prospect
street and closed her eyes as she immediately
feared that a “ big accident” was about to hap-
pen (p. 55, L 19; p. 56, 1 10). On cross exam-
ination she said that she could see a “big acci-
dent” was going to happen when she saw the
other bus come out of Prospect street, and that
this was just before she struck her head against
something and the plaintiff fell to the floor, i e,
immediately before the alleged jerk. It is
worthy of note, however, that nowhere in her
testimony does this witness mention a jerk or
anything synonymous therewith; neither did she
see the plaintiff fall to the floor, but only ob-
served her sitting there (p. 56, 1L 9-11). The
other bus stopped, but the defendant’s did not,
(p. 61, 1. 17-22).

Elinore Schmidtroth (for the plaintiff) testi-
fied on direct examination that she was sitting
next to the window on the second side seat from
the rear of the defendant’s bus (p. 65, 11. 15-21);
that she was looking out of the window and, as
the defendant’s bus came to Prospect street “ not
going fast,” observed the other bus coming up
said street and about to turn from it into Out-



7

water Lane; thereupon defendant’s bus, which
was proceeding down hill on said Outwater Lane,
“came to a sort of a stop” and there was a jerk
(p. 64, 1. 13-32). The Court then took a hand in
the examination and elicited the following: that
when the bus jerked the rear of it, in which she
was seated, skidded sideways, a distance that
“was not a long distance” in her judgment, and
did not come in contact with the curb to the best
of her knowledge, and she was seated on the
right side, next to and looking out of the window,
In the second seat from the rear; the defendant’s
bus did not come to a complete stop but came
almost to one and then proceeded on (p. 65, 1L
4-37); further, that when the foregoing occurred
defendant’s bus was “ jusf about crossing Pros-
pect street,” and the other bus was coming up

Prospect street near the turn into Outwater Lane
(p. 66, 11. 4-15).

On cross examination she testified that she saw
the other bus come into view on Prospect street,
approaching Outwater Lane, and stop just be-
fore the turn; that it was at this time that she
felt the jerk; that defendant’s bus was not going
fast and the buses did not come together. She
reiterated that defendant’s bus did not come in
contact with the curb so far as she knew, and she
was sitting next to and looking out of the window
on the right side (p. 66, 1 30 to p. 67, 1L 30).
Neither she nor anyone else to her knowledge
was thrown to the floor of the bus (p. 68, 1l
21-25), so that, although she apparently saw
plaintiff on the floor, she, too, like the others, did
not know how she came to be there.

On re-direct examination counsel for the plain-
tiff brought out the very important information
that the front of the defendant’s bus was about
even, or “ the least bit ahead,” of the corner of
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Prospect street when this witness first saw the
other bus (p. 68, 1L 10-13).

Joseph Leslik (for the plaintiff) testified on
direct examination that he was a peace officer
in the City of Garfield (p. 32, 1L 18-20), and was
seated across the aisle from the driver in defend-
ant’s bns (p. 43, 1. 30-36) which was traveling
downhill on wet pavement (p. 32, 1 33 to p. 33,
1 9). Saw other bus on Prospect street when
defendant’s bus was 200 feet from it; when de-
fendant’s bus was 50 feet from it driver applied
emergency brakes and rear wheel of defendant’s
bus struck gutter, stopping with its rear in the
gutter and front at an angle across the road at
a point about 10 feet from the sidewalk of Pros-
pect street. Questioned by both the Court and
counsel for the plaintiff he twice replied that de-
fendant’s bus stopped within ten feet from the
time the brakes were applied (p. 33,1. 15 to p. 34,
1 40). Interrogated as to what happened to the
other occupants of the bus he said, “ We were all
shaken up. I asked a few of them if they were
hurt and they said no. They just got scared”
(p. 37, 1. 12-20). Plaintiff was on the floor of
the bus when he first saw her (p. 35, 1 39 to p. 36,
1 7). Defendant’s bus was traveling 15 to 20
miles per hour (p. 36, 1l 38-40).

On cross examination he testified that the
lights inside the bus, as well as the headlights,
were lighted; that left side of bus was 35 feet
from center of road and right side 20 to 25
feet from curb (which, may we point out here,
would make width of one-half the street 35 feet +
20 feet + width of bus, which we will estimate at
6 feet, or 61 feet, and the width of whole street
twice that, or 122 feet). Reiterated that defend-
ant’s bus was proceeding at only 15 to 20 miles
per hour (p. 38, 1. 4 to 33). Plaintiff was the
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only person thrown either out of her seat or to
the floor (p. 39, 1. 4-8). It should be noted that
he could not, of course, know that for, as set out
above, she was on the floor when he first saw her
(p. 35,1. 39 to p. 36,1. 7). Saw other bus coming
out of Prospect street (p. 39, 1L 39-40); it con-
tinued coming out of Prospect street and defend-
ant’s driver applied his brakes when 50 feet from
it (p. 40, 1. 28-32); other bus, when it turned
into OQutwater Lane from Prospect street, was
directly in the path of defendant’s bus and 50
feet ahead of it (p. 41, 1. 30-40). This last was
then summarized for him by the Court and he
said that it was true (p. 42, 1. 6-9). In answer
to the very next question on cross examination,
however, he said that defendant’s driver applied
the brakes before latter saw the other bus, but
then when asked specifically in the very next
question if that was what happened he reversed
himself again, forthwith, and said “ No”, and in
answer to the two next questions admitted that it
was the fact, and that he had so testified, that de-
fendant’s driver applied his brakes when the
other bus came out 50 feet ahead of him (p. 42, 1L
11-26). The Court without objection, summed
up his testimony on this point as follows (p. 44,
1. 25-30):

“The Court: He has already said that
he saw the bus driver put on his brakes and
then he saw the other car coming down
around the corner. That is about all he can

say.
Defendant’s bus was going down a “ good”
grade, but, nevertheless stopped within ten feet
E* 42, 1 27 to p. 43, L 5). No one else in the
bus was hurt that he knows of, and no one else
was thrown to the floor (p. 43, 1. 19-22). De-
fendant’s bus stopped some distance from the
corner, not at a regular stopping place, and at a
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point he ordinarily would not stop at (p. 44, 1L
13-18). The average street in his opinion is 50
feet wide (p. 44, 11. 30-40.)

On re-direct examination the important infor-
mation was brought out that defendant’s driver
applied both emergency and foot brakes (p. 44,
1. 7-8) indicating as conclusively as any minute
fact possibly could that said driver was con-
fronted with a real emergency.

While it does not illuminate nor assist us on
this point a further illustration of his muddled
thinking, or at least muddled testimony, if any is
needed, is to be found on page 40, lines 4 to 27.

Josephine De Lotto (for the defendant) testi-
fied on direct examination that she was seated
in the third seat from the rear, next to the asle,
facing toward the front of the defendant’s bus,
her friend, Miss Pallatina, the next witness,
being on the same seat to her left. There was
a jerk but she was not thrown from her seat
although she was sitting next to the aisle (p. 74
11 10-31), or in a position exactly similar to that
occupied by the plaintiff. The streets were wet.
The first thing that attracted her attention to
the plaintiff was a commotion behind her, she
looked around and saw the plaintiff being helped
up and seated in the back seat. Neither she nor
any member of her family is connected with the
defendant in any way (p. 74, 1 32, to p. 75,1. 12).

On cross examination the following question
and answer hold particular interest (p. 75, 1L
19-20):

“Q And this bus gave you a jerk! A
Yes, but I received more than one of those
jerks.”
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Was looking out of the window to her left (p.
75, 1. 16-18) and did not see a bus on Prospect
street (p. 75, 1. 27-33), which was to her right.

Lena Pallatina (for the defendant) testified
that she was seated in the same seat with Miss
De Lotto, the previous witness, occupying the
seat next to the window (or seated in third seat
from rear next to window). It had been raining.
Her attention was first attracted to the plaintiff
when she heard someone say that a woman “ fell”
off a seat. She turned around and saw a man
helping plaintiff in the back of the bus.

In response to the direct questions by the
Court, “ What made her fall, do you know?” she
replied, “I do not know.” The bus gave a jerk

Just a little before” she heard that someone
had fallen oA the floor (p. 76, 1 20, to p. 77,
1 22).

On cross examination she said that she did not
see plaintiff on the floor and did not know
whether she was on the floor (p. 78, 11 36-40).
She “felt a skid or jerk.” Asked to explain
how she felt it and what happened to her she
said: “ It happened so quick that I do not know.
I did not feel anything. I mean it did not throw
me off my feet. Maybe I went forward a little
bit” (p. 79, 1. 27-37). Bus did not exactly stop
(p. 80, 1L 21). Did not see any other bus at
scene as she was looking out of the window to

her left. Prospect street is to the right (p 80
11.9-16).

Joseph Hastick (for the defendant) testified
on direct examination that he was an occupant
of defendant’s, bus; that he has been driving
automobiles for four years, and that said bus,
In hls opinion, was traveling only 10 to 15 miles
Per hour immediately before this occurrence, and
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was on its right side of the road. Asked as to
the other bus he said, “ When our bus jerked, I
just happened to see forward and I saw the other
bus make a dead stop.” Defendant’s bus almost
stopped completely and then went on (p. 81, 1l
10-38). The jerk involved, concurrently, a lateral
movement of about 3 feet and a forward slide
of about 10 or 12 feet (p. 82, 1L 20, to p. 83
1 16). Neither he nor any member of his family
connected with the defendant in any way (p. 81,
1 39, to p. 82, 1.5).

The foregoing comprises a complete summary
of all the evidence in the case bearing upon how
the alleged accident occurred. Seven witnesses
testified upon this subject and, it will be noted,
that there is an almost complete agreement in
the testimony of all of them, whether for the
plaintiff or the defendant. We say “all” for
this is literally true with a single possible partial
exception. We refer here to Joseph Leslik and
we say “ partial” because the main and credible
portions of his testimony are in agreement with
the testimony of the other witnesses, as above
stated. He contradicted himself, however, so fre-
quently, gave such palpably bad estimates of
distances, and gave testimony on so many points
that was in direct conflict with that of all of the
other witnesses, as to seriously call into question
the authenticity of all of his testimony, and, at
the very least, to stamp it as of a character that
must be considered with discriminating care.

For example, he is the only one who said that
defendant’s bus came to a complete stop. The
plaintiff, Mrs. Vores, and Miss Schmidtroth (for
the plaintiff), and Miss Pallatina and Mr. Hastick
(for the defendant) said that it did not, the last
three adding that it slowed down and then con-
tinued. Not only did Leslik say that it stopped,
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but he gave details. On three separate occasions
in answer to questions by the Court, counsel for
the plaintiff and the defendant, respectively, he
said that it stopped within ten feet. He de-
scribed the position in which it stopped; said
that it was not at the regular stopping place at
that point but “ passed” it (p. 44, 1L 13-18).

He said that some passengers alighted and the
bus continued on (p. 35,11. 4-7). Although seated
opposite the driver, and, therefore, in a position
in which he could not possibly see, he stated that
the right rear wheel struck the gutter. No one
else, either for the plaintiff or the defendant,
even suggested any of these things, and Miss
Schmidtroth, who was sitting in the right rear,
next to and looking out of the window to her
right, and who was, therefore, in the very best
position possible to observe this last, stated, on
cross examination, that defendant’s bus did not
come in contact with the gutter. Again, Leslik
is the only one who says that the other bus did
not stop. The plaintiff, Mrs. Vores, and Miss
Schmidtroth (for the plaintiff), and Mr. Hastick
(for the defendant), all say that it did. He vol-
unteered the information that “ There never
could” have been a collision when no question
whatever was pending (p. 41, 1L 4-6). While
this is not competent evidence for the reason
mentioned, as well as because it is a conclusion, we
refer to it because despite this statement he has
the bus stopping within ten feet, not at its.
regular stopping place but past it, i. e., nearer to

rospect street, and therefore to the other bus
than the bus stop before said street, and also
because it is in direct conflict with the testimony
ol every other witness who saw the other bus,
and these include the plaintiff, Mrs. Yores, Miss
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Schmidtroth and Mr. Hastick. Further, he testi-
fied in one place that he saw the other bus
coming out of Prospect street 200 feet away, in
another he fixed this distance at only 100 feet
(p. 43, 1. 25-30), and in another he says the
defendant’s driver “ applied the brakes when the
other car came out 50 feet ahead.”

In this matter of when the brakes were applied
his testimony is in hopeless confusion. In one
place he says that defendant’s driver applied the
brakes before he noticed the other bus, someone
having “ buzzed” for the bus to stop. But in
the very next question when asked “ Before he
saw the bus he applied his brakes?” he flatly
denied this statement and answered, “ No.” In
four other places, however, he testified that de-
fendant’s driver applied his brakes when 50 feet
from the other bus. It would seem that this
last, therefore, must be taken as his most au-
thentic statement on this subject. It must be
considered, however, in connection with his pat-
ent inability to judge distances, or, more ac-
curately, his penchant for greatly overestimat-
ing them. This is best demonstrated by his tes-
timony, referred to above, that Outwater Lane,
the street on which defendant’s bus was travel-
ing, was 75 feet wide, and his other testimony
as to the position of defendant’s bus on the road
which, when checked up, make said lane 122 feet
wide. Measured by this gauge the fifty feet re-
ferred to above necessarily becomes something
very much less; only a fractional part thereof
in fact.

We respectfully submit that testimony that is
so studded with flat contradictions and patent
inaccuracies and which is, on so many points,
directly contradicted by every other witness,
whether for plaintiff or defendant who testified
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on the particular subject, does not meet the high
standards for veracity which our courts require,
and indicates, at the very least, a penchant for
loose and inaccurate observation and testimony
that renders the whole of the testimony of this
witness unworthy to be classified under the head-
ing of credible evidence. Certainly, at the very
least, a line must be drawn somewhere between
what 1s credible and what is incredible. If, how-
ever, any consideration is to be given to his tes-
timony it must be remembered that on all essen-
tial points it is wholly favorable to the defend-
ant for, taking it literally, he testified that de-
fendant’s bus was travelling on its right side
of the road at a speed of from 15 to 20 miles
an hour and, despite the fact that it was going
down hill on a wet road, stopped within 10 feet,
the brakes being applied when the other bus
came out of Prospect street 50 feet from de-
fendant’s bus. If his said estimate of 50 feet is
viewed in the light of his demonstrated habit
of overstating distances, and his other testimony
that this bus stopped past its regular stopping
place, this distance is greatly reduced and his
testimony on all essential points is, as above
stated, in complete harmony with that of all the
other witnesses for he, too, said that plaintiff
was the only person thrown either out of her
seat or to the floor, and it should be noted that
he, admittedly, did not see this as she was on
the floor when he first noticed her.

As stated above, therefore, the testimony of all
of the witnesses is in singular agreement. Con-
sidered compositely there can be no question as
to what happened. Defendant’s bus was pro-
ceeding west on Outwater Lane, down hill on a
wet road, at a moderate speed (Leslik says 15
to 20 miles an hour; Hastick 10 to 15 miles an

our; ~iss Schmidtroth “not fast”). As it
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came to or neared Prospect street, another bus,
proceeding south on said street and about to
turn into Outwater Lane, suddenly appeared. An
emergency was presented; the recorded actions
of both drivers, as well as the other testimony,
leaves no doubt but that if both buses had con-
tinued a collision would have ensued. Both
drivers apparently saw one another, and applied
their brakes, at about the same time for, as M.
Hastick described it, he felt a jerk and looked
up and saw the other bus coming to a stop. De-
fendant’s bus slowed down to almost a stop and
then, its driver seeing that the other bus had
stopped, proceeded on its way. Could anything
be more natural or more casual? What driver
of an automobile has not had numerous such
experiences at intersections? Is this not just
the sort of thing that happens on the highways
hundreds of times each day?

There was a jerk. No one describes what kind
of a jerk it was. A careful examination of all
of the testimony of all of the witnesses dis-
closes the following as the only evidence upon
this subject.

The plaintiff is entirely silent upon this point.
Mrs. Vores says that, expecting a “big acci-
dent,” she closed her eyes and then bumped her
head against the window, indicating, incidentally,
that whatever happened caused her to move to
her left. She did not even mention a jerk, much
less describe one. Miss Schmidtroth merely
says that there was a real jerk and the bus
moved sideways but “ not a long distance.” Of
course, if there was any jerk at all it must have
been a real one. Leslik says only that the pas-
sengers were shaken up. He, too, does not even
mention a jerk. Miss He Lotto says there was
a jerk “but I received more than one of those
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jerks.” Miss Pallatina felt a jerk and adds, by
way of description, “Maybe I went forward a
little bit.” Mr. Hastick says there was a jerk
and defendant’s bus slid to its right about three
feet while it was at the same time sliding forward
about 10 or 12 feet. No one saw anyone thrown
from his or her seat to the floor. No one, in-
cluding the plaintiff, says that he or she was so
throun. On the contrary, everyone who was
asked says that he was not thrown and did not
see anyone else so thrown. And this is the sum
total of all of the evidence upon this subject.

Finally, the evidence is conclusive that the
driver of defendant’s bus, as well as the other
driver, was confronted with a sudden emergency.
The evidence is so overwhelming on this point
as to permit of no other inference. The plain-
tiff herself saw the other bus come out of Pros-
pect street and that an accident was coming.
Her friend and companion at the time, Mrs.
\ores, graphically described how she could see
that a “big accident” was about to happen when
she saw the other bus coming out of Prospect
street, and closed her eyes in anticipation of it.
Miss Schmidtroth, another of plaintiff’s wit-
nesses, gave facts which are equally conclusive.
As defendant’s bus came to Prospect street she
observed the other bus coming up said street
and about to turn into Outwater Lane. The
other bus stopped and at the same time she felt
a ¥rkj defendant’s bus slowed down and then
pioceeded on. In other words, both drivers saw
one another at about the same time, applied
their brakes, and, the other bus having stopped,
defendant’s bus, which was going down hill on
wet pavement, proceeded. We have discussed
Leslik’s testimony at length above, and will not
iere repeat it. Suffice it to say that, despite the



18

fact that he described an accident entirely differ-
ent from that testified to by all of the other
witnesses, the facts testified to by him are
equally conclusive that an emergency situation
was presented. The Misses De Lotto and Pal-
latina were seated on the left side, looking out
of the left windows and did not see the other
bus which, of course, approached from their
right. When Hastick felt the jerk he looked
forward and saw the other bus come to a stop.

In other words, every witness who was in a
position to see the other bus testified to facts
that leave no doubt that defendant’s driver was
confronted with a sudden emergency. If there
should be any doubt as to what the driver him-
self thought of the situation, we have the testi-
mony of Leslik, the only one to observe any of
his movements, that he applied both the emer-
gency and foot brakes (p. 44, 1L 7-8).

So then, to recapitulate we have a bus carrying
passengers, being driven on its right side of the
road, down hill on a wet pavement at a moderate
rate of speed. As it nears or comes to an inter-
secting street another bus suddenly appears on
said street, moving toward a point directly ahead
of it. If both buses continue it is obvious that
an accident will inevitably result; in short, a
genuine, if not very unusual, emergency is pre-
sented ; something must be done. The driver of
the first bus applies his brakes, there is a jerk as
above described, and slows his bus down nearly
to a stop and then, seeing that the other bus has
stopped, drives on. Query: Was he guilty of
negligence in the operation of his bus, under the
circumstances, or is there anything from which
negligence on the part of his employer might he
inferred?
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Certainly the facts do not disclose any thing
such. His speed was very moderate and he was
on his proper side of the road. When confronted
with an emergency he acted promptly and effec-
tively. His bus generally, and brakes in par-
ticular, were, obviously, in good order for when
he applied the latter the bus immediately slowed
to nearly a stop (or stopped within 10 feet ac-
cording to Leslik) despite the fact that it was
proceeding down hill on wet pavement. This, too,
is corroborative of the moderate speed of the bus
and of the further fact that its driver had it
under complete control. There 1is, therefore,
nothing in the facts from which negligence in
the operation of the bus, or in its construction,
such as defective brakes, could be inferred.

We have left, then, only one item in the facts
with which to deal, to wit, the fact that there was
a jerk, and the query set out above naturally
narrows itself to: is the fact that there was a
jerk, under the facts in this case, and having
in mind that the driver was confronted in an
emergency, sufficient to permit of an inference
of negligence on the part of the defendant?

The law is well settled that it is not. To this
effect is the case of Corkhill v. Camden <&Surbur-
ban Railway Co., 69 N. J. Law 97. This was an
action brought by Mrs. Corkhill and her hus-
band against the named defendant and Penn-
sylvania Railroad Co. to recover damages for
personal injuries alleged to have been sustained
y Mrs. Corkhill while a passenger upon a street
car of the Camden and Suburban Railway Com-
pany at the crossing of that railroad over the
racks of the Pennsylvania Railroad. Upon the
rial a non-suit was ordered as to the latter com-
pany, which was not complained of, and the
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plaintiffs recovered verdicts against the present
defendant.

The facts are recited in the opinion as follows:

“ Taking the evidence most strongly in
favor of the plaintiffs, it shows that while
Mrs. Corkhill was seated in an electric street
railway car, operated by the employes of the
present defendant, the car came to the cross-
ing of the steam railroad (which consisted
of three tracks) at Twelfth and Federal
streets in the city of Camden; that it stopped
before entering upon the crossing; that the
gates were at this time down; the conductor
of the electric car went forward to the centre
of the crossing and looked for trains upon
the steam railway; he saw no train save a
freight train, which was standing on one of
the tracks nearby; the railroad flagman told
the conductor to cross, as the train was
going to stand there; then the gates were
raised, the conductor beckoned to the motor-
man to come ahead, and he did so; thereupon
the electric car started over the crossing at
a moderate speed; while it was passing over,
a train unexpectedly approached on the rail-
road, rounding a curve, and, so far as the
evidence shows, giving no signal by hell or
whistle. The evidence shows that a collision
appeared imminent; the flagman upon the
railroad waved a red flag in front of the loco-
motive, in order to avert a collision, and
the train was finally stopped within fifty
feet of the electric car. The situation was so
critical that every passenger in the car was
alarmed, and stood up and looked out of the
windows; and the motorman, seeing the dan-
ger, instantly applied all power, in order
to carry his car across as quickly as pos-
sible. Mrs. Corkhill’s story is that, by the
sudden lurch caused by the increased speed
of the electric car, she was thrown to the
floor, and the inference sought to be drawn
from this is that the fall caused the paraly-
sis from which she has since suffered.”
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The Court held (italics ours):

“The case is devoid of evidence to show
any want of care in either conductor or
motorman in attempting the crossing; on
the contrary, there is affirmative evidence to
show that the conductor took every reason-
able precaution, and that neither he nor the
motorman had any warning that a train was
coming.

“As to the conduct of the motorman in
turning on full power when confronted with
the imminent danger of a collision, his act
evidenced complete presence of mind and
the exercise of the highest degree of care.
If, on being confronted with such a danger,
he had failed to make extraordinary efforts
to increase his speed, there would perhaps
have been ground to charge him with negli-
gence, and the only excuse would have been
that, in the sudden peril, he lost his pres-
ence of mind. If he had presence of mind
(as he manifestly had), it was his plain duty
to instantly apply the utmost power pos-
sible, in order to carry his passengers
across without loss of life. Even though
that might necessarily result in some dan-
ger of bruising, or even of more serious per-
sonal injury to the passengers, such injury
was far preferable to the loss of life of one
or more of the passengers, which would un-
doubtedly have resulted from a -collision
with the locomotive.”

The Court distinguished this type of case from
the cases, of which it cited several, in which
railway companies have been held liable for in-
juries caused by a lurch as follows:

“The cases that have held street railway
companies liable for injuries to passengers
caused by the lurch of a car have gone upon
the ground that there was a sudden in-
crease of speed under circumstances that
evinced a disregard of the safety of the pas-
sengers. Consolidated Traction Co. v. Thal-
heimer, 30 Yroom, 474; Scott v. Bergen
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County Traction Co., 34 Id. 407. See, also,
May v. North Hudson County Railway Co,
20 Id. 445; Haile v. Clayton & Hoff Co., 32
Id. 197; Burr v. Pennsylvania Railroad Co,,
35 Id. 30; Paynter v. Bridgeton Traction
Co., 38 Id. 619.

The Court approved the limited issues upon
which the case was submitted to the jury by the
trial judge in the following language:

“In the present case the trial judge prop-
erly charged the jury, in effect, that, unless
there was negligence on the part of the con-
ductor in allowing the car to cross without
exercising proper vigilance, or negligence on
the part of the motorman in managing the
car as it crossed the railroad, the plaintiff
could not recover.”

The defendant’s rule to show cause was made
absolute. The fact that this case was on rule is
immaterial for the Court found the case to be
“ devoid of evidence” of negligence and, on the
contrary, found that the action of the motorman
in turning on full power “evidenced complete
presence of mind and the exercise of the highest
degree of care,” so that the result must have
been the same had the case been on appeal.

It will be noted that in the above case the de-
gree of the jerk is not considered at all. On the
contrary, the presence of mind exhibited by the
motorman is highly commended “ Even though
that might necessarily result in some danger of
bruising, or even of more serious personal injury
to the pasengers, * * * ” It will also be
noted that said case is similar to the instant one
in that the action of the motorman in that case,
and the bus driver in this, turned out to be un-
necessary for the reason that in the Corkhill case
the locomotive was finally stopped within 50 feet
of the trolley car, while in the present case the
other bus came to a complete stop. This did not
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alter the opinion of the Court in the Corkhill
case, however, for, of course, it is the situation
that is originally presented that must be consid-
ered in testing the conduct of those confronted'
with an emergency.

The cases are also similar in that in both every
reasonable precaution was taken to avoid an ac-
cident under the existing circumstances, and that
in both the men in charge of the respective ve-
hicles exercised a high presence of mind. They
are different only in that in the Corkhill case the
motorman applied “ all power” of acceleration in
order to avoid an accident, whereas in the case
sub judice the bus driver applied the stopping
power to avert the threatened consequences of
the emergency presented.

The evidence relating to the jerk in the instant
case has been completely set out above. As we
said there, no one described what kind of jerk it
was. The attitude of our courts on the subject
of lurches, jolts and jars in the operation of ve-
hicles by common carriers is well established by
a long line of cases. We will refer to a few of
them.

The general principle is well stated in the case
of Chester v. Public Service Railway Co., (not
officially reported) 94 Atl. Rep. 953. (Italics
ours):

“The ordinary progress of a trolley car
from rail to rail is, in a sense, a succession
of jolts or lurches, and the same is true to a
greater extent upon the passing of the car
onto a bridge; but these are not evidence of
negligence. The ordinary incidents of oper-
ation may unbalance a passenger standing
np, as the plaintiff was, without any ade-
quate support.

“ This, however, is not actionable, unless
accompanied by proof of a lurching so un-
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nsual and violent as to suggest, if not to
demonstrate, negligence.’’

In Faul v. North Jersey Street Railway Co., 70
N. J. Law, 795, decided in this Court, the plain-
tiff claimed that he was thrown from defendant’s
street car as a result of a sudden jolt. The opin-
ion is in so many respects pertinent to the case
at bar, that we are taking the liberty of quoting
from it freely in setting out both the facts and
findings as follows. (Italics ours):

“ The refusal of the trial court, at the close
of the evidence, upon the defendant’s mo-
tion, to direct a verdict in its favor on the
ground that no negligence imputable to it
had been shown, brings, under exception, the
whole record of the case here in review.
Unless from the established facts such negli-
gence might reasonably and legitimately be
inferred by the jury, such a direction was the
right of the defendant. 1t is certainly clear
law that the mere fact of a passenger’s fall
while standing on the platform of a street
car raises, in itself, no inference of negl-
gence in its operation by the car company.
We are not at liberty, under well-settled
authority approved by this court, to deduce
negligence on the carrier’s part from the oc-
currence alone of such an accident. Paynter
v. Bridgeton, &c., Traction Co., 38 Vroom
619, and cases there cited. In the case in
hand the incident from which this contro-
versy grew happened February 5th, 1901, on
a very cold, stormy and exceedingly windy
night, accompanied at times by hail and
snow. The plaintiff, in his testimony, thus
briefly relates the affair: The car he boarded
was very crowded with passengers inside,
and the rear platform, on which he stood,
‘was crowded, too; * * * 1 had a little
dinner pail in my hand—in one hand; * *
I held the railing with my rlght hand,;

* * 1 fell off the car; * * * they
drove, on slow, and drove a httle ways, then
the car took a jolt, * * * and that jolt
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throwed me * * * from the platform;
* * * car had gone, maybe, a hundred
feet.

“Reasoning from effect to cause, it was
insisted on behalf of the plaintiff that the
alleged ‘jolt’ was a fact from which the jury
could legitimately infer that the motorman
had started his car forward with such extra-
ordinary violence as to constitute actionable
negligence on the part of the company. No
claim was made that the tracks, or switch,
or roadbed were in any way defective or
could have caused any such jolt. The track
was straight and the grade level. The con-
troversy was therefore narrowed to the al-
leged negligent conduct of the motorman in
releasing his brake or in turning on the
power, or both, after leaving the switch
where the car had stopped. 1 think it will
be found, from an examination of the evi-
dence of the only witness for the plaintiff
who observed the action of the motorman,
that his car was managed with due care, both
before and co-incidentally with the acci-
dent. [’

The witness here referred to was standing on
the front platform alongside of the motorman.
He testified, that as they proceeded along, the
motorman “ slowed up” his car to avoid hitting
awagon parked along the curb. It was question-
able whether the rear step of the car would
clear it. He peered out and thus described what
followed (italics ours):

“I wanted to see whether this hub of the
wheel would touch the rear end of the car—
that is, the steps of the car—so I leaned over
and looked—kind of judged up the distance
between the hub of the front wheel and the
rear end of the car—and I said it was ‘all
right. *

“Q You said to whom that it was all
right ?

“A To the motorman.

“Q And what was done then?
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“A The motorman went right ahead
then; and just as he did—why, I saw a man
fall off the back platform, while I was watch-
ing there.

“Q Now, what had the motorman done
before he approached that wagon as to the
speed of the car?

“A Well, he saw the wagon there, and
he was just as much in doubt as I was, and
kind of slowed up.

“Q Now, when the car went ahead, what
did he do in order to give the car speed?

“A T could not see what he done, because
I was looking out the other way.

“Q What did you feel, if anything?

“A 1 felt the car go ahead.

“Q Well how?

“A  You can’t feel very much in the front
as you can at the back, because I was hold-
ing myself, and naturally I swung a little
bit to the side, but it wasn’t very severe in
the front.

“Q It did swing you to the side, did it?

“A  Yes, sir; a little bit.”

Upon cross examination he said (italics ours):
‘“Q Then there was nothing unusual about
the starting of the car that night, was there?
“A  Well, not just at that moment. * * *

“Q It started just as cars ordinarily
do?

“A  Well, just according to the motorman.

“ (Question repeated.)

“@ There was nothing unusual about the
starting of the car that night, was theref

“A Certainly there was; I told you so in
the last trial * * *

“Q Did you, anywhere in your testimony
at the last trial, swear that the car started
with any unusual motion?

“A  Well, there are two ways for me to
answer that.

“Q Well, answer it both ways, then?

“A T said it all depends upon how the
motorman starts the car; * * * well 1
fell a little to one side.”
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“ From these facts, stated by the witness
—not from his opinion nor conclusions there-
on—could the jury reasonably and legiti-
mately infer the negligent management of
the car by the motorman? No passenger in-
side of the car, whether standing or sitting,
testified that he noticed any jolt of the car.
That expression was only used by the plain-
tiff. Admitting, for the sake of the discus-
sion, that the slowing up of the car to avoid
the wagon and the increase of speed after
clearing that obstruction may not have been
done skillfidly, it by no means follows that
it was done negligently. There is a wide
distance between want of skill and negli-
gence. The motorman certainly acted dis-
creetly in avoiding collision with the wagon,
Obliged as he was, to stand on the front
platform, exposed for hours to the hail and
blasts of a stormy winter’s night, it would
not have been at all surprising if his eye
had miscalculated the distance from the
track of the obstructing wagon, or his cold
hand had slipped for a moment from the
metal handle of his brake. If from such
misadventure or unskillfulness the ‘jolt’ in
question resulted, can it be reasonably af-
firmed that he acted negligently? His
method of starting or increasing the speed
of his car was not testified to have been
even unskillful, much less negligent. In
order to resume his progress, after ‘slowing
up’ and avoiding the wagon, he was, of
course, compelled to turn on his power and
release his brake, the effect of which was to
cause the plaintiff’s witness, who was stand-
ing, to swing to the side ‘a little bit,’ or
fall a little to the side.” No court, certainly,
of this state, has yet declared that such an
effect justified an inference of negligence in
car operation against the carrier.”

After referring to the Corkhill case, supra, and
noting that in it “ The court regarded the actual
management of the car as the only correct test
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of negligence” the opinion continues (italics
ours):

“ The sudden jerk in starting a street car
by a driver whipping up his horses, which
threw down a passenger standing on the car
platform, was the subject of decision of this
court in May v. North Hudson Railway Co.,
20 Id. 445. The principle there settled was,
I think, identical with that involved in the
case at bar. In that case the car (drawn by
horses) was full of passengers and the plain-
tiff was standing on the platform. The track
was straight and the grade about level. The
driver stopped, or almost stopped, the car
for a lady to alight, and after she had
alighted he whipped up his horses and, ac-
cording to the testimony, the car gave a
sudden jerk, which threw the standing pas-
senger off the platform and he was injured.
The close correspondence between the facts
of this case and the present is too apparent
to need comment. The driver there ‘whipped
up’ his horses in order either to start his
heavy and crowded car quickly, or.to keep
it 1n motion, and the motorman here
‘whipped up’ his electrical current for the
same purpose. The result in each case was
the same—a passenger, standing on the plat-
form, was claimed to have been thrown from
each car. In each case it was necessary to
apply sufficient force to start a heavily-
loaded car, and the nice adjustment of the
exact amount of power necessary was there-
fore difficult of calculation. This court held
that the jerk of the car, resulting from the
sudden whipping up of the horses, did not
afford evidence of negligence in the driver.
Nor can the evidence in the present case, con-
sistently with that ruling, it seems to me,
establish negligence in the motorman. The
change from horse-power to electric propul-
sion brings into use a still more difficult
agent to control, but the basic principle of
the law of negligence has not changed.”
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Other cases that might, mistakenly, be confused
with one of this type are distinguished as fol-
lows (italics ours):

“There are a large number of cases de-
cided by the courts of this state, and of
various other jurisdictions, upon the general
subject of the negligence of car companies in
cases where passengers have been thrown
from the platform of cars under a variety of
circumstances, but reference to them would
not materially assist us here. The only de-
cision of this court which it may be well to
distinguish from the case in hand is that of
Consolidated Traction Co. v. Thalheimer, 30
Vroom 474. In that case the passenger, who
was thrown off the street car in the act of
alighting by a lurch or jerk of the car, had
notified the conductor of her desire to get
off at a certain street, designated by her,
and after the conductor had called out the
name of that street had arisen and gone to
the rear door in preparation of alighting.
This court held that, under those circum-
stances, the jerk of the car justified an in-
ference of some breach of duty owed to her
by the carrier. Manifestly the conduct of
the company’s agent was an invitation to
alight and was calculated to put the pas-
senger off her guard at the very time she
had the right to expect the car would become
stationary. No such fact appears in the
case at bar. That case i1s readily distin-
guishable from the present by the above cir-
cumstantial statement. The two cases rest
upon different principles of classification.”

After discussing the defendant’s evidence, the
opinion concludes:

“But whether or not the nature of the
start or increased motion of the car was of
such a character as to have been alone instru-
mental in causing the plaintiff’s fall, the
motorman’s management of the car seems,
under all the evidence, to have been duly
careful and without negligence. The ac-
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cepted rule in actions founded upon negli-
gence is that when the plaintiff shows that
he was injured through some act of the
carrier’s servant, which might have been
prevented by due care, that if the carrier
proves that such care was in fact exercised,
negligence cannot be inferred by the jury.
Whalen wv. Consolidated Traction Co., 32
Vroom 606, and cases there cited.”

This Court unanimously reversed the judgment
below.

In view of the fact that the Whalen case is
cited at the conclusion of the opinion in the
above case it 1s, perhaps, not unappropriate to
point out at this time that it, and with it an-
other line of cases, are also clearly to be dis-
tinguished from the case at bar. In it the plain-
tiff testified that while a passenger standing
upon the running board of a crowded trolley car,
he was thrown off said car when the conductor
stumbled, from a cause unknown to the plaintiff,
lost his footing, tried to catch an upright and,
instead, caught plaintiff by the shoulder and
threw him off the car.

Upon this state of facts a non-suit was granted
at the trial. This Court, of course, very prop-
erly held this error for the reason that a jury
question was presnted as to whether the con-
ductor exercised due care as he passed along the
board. This case is particularly important to us
here, however, as it cites and briefly states the
facts and discusses a number of cases which,
while they involve injuries to passengers which
resulted from jerks of one kind or another, are
in all other respects different from the instant
case and clearly to be distinguished therefrom.
We refer to those cases in which the accident is
of such a nature, and the facts as to its cause so
peculiarly within the defendant’s knowledge, that
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example, to borrow from some of those referred

to above in the Whalen case, the derailment of a
railroad train, the upsetting of a stage coach or

the breaking of an axle.

In Raeuber v. Public Service Railway Co., 89
N. J. Law, 366, 98 Atl. Rep. 192, on appeal to
this Court from a judgment of the Supreme
Court reversing a judgment for the plaintiff, the
facts are set out in the opinion as follows:

“ Plaintiff’s case was that, being a passen-
ger on the defendant’s car, and desiring to
leave the car at Eighth street, he advised the
conductor of his wish; that, upon arriving at
Seventh street, he again told the conductor
to let him off at Eighth, and the conductor
gave the necessary signal to the motorman;
that after the signal was given he (the plain-
tiff) went out on the platform; that the car
slacked up; that he stepped onto the step;
and that just at that moment the car gave a
jerk which threw him into the street.”

The Court said:

“We think this judgment cannot be sus-
tained. There is no proof that the jerk of
which plaintiff complains was abnormal, or
anything more than was merely incidental
to the proper operation of the car. Conse-
quently, no negligence was shown which ren-
dered the defendant company responsible for
pla1nt1ff’ s injury. * *

“It is true that the motorman testified
that there was no observable jerk after he
began to slow down the car. But, conceding
that the jury had a right to disbelieve this
statement, the nullifying of his testimony
will not supply the evidence which the plain-
tiff was bound to produce, namely, evidence
showing abnormality in the operation of the
car.

“The judgment under review will be re-
versed.”
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The language quoted is from the opinion of the
Supreme Court which this Court, however, in af-
firming the judgment of said Court, adopted as
its own.

Burr v. Pennsylvania Co., 64 N. J. Law 30, is
authority for the following (italics ours):

“ —that 1t was not until extraordinary hach-
ing and violence was shown that negligence
could he presumed. * * *”

In Haile v. Clayton & Hoff Co., 61 N. J. Law
197, the plaintiff, a passenger on a horse-drawn
stage, “ raised up and reached over to the other
side to get hold” of a child, “ when the driver,”
who had been waiting for a procession to pass,
“ started his horses, and, to use her own
language, she ‘rebounded back’, and was thrown
out the back door of the stage. A scream was
heard by the driver, and the horses were stopped
within three feet. There is some difficulty in de-
termining whether she was thrown out of the
stage by reason of the starting of the horses, or
the rebound when they were again stopped.”
One of the witnesses said that the driver pulled
the reins and the horses started “ suddenly.”

“The driver did not whip or strike the
horses, did not call to them, nor do anything
to excite them, and it does not appear that
they were excited or frightened. The ewvi-
dence is that the driver had them under com-
plete control, and stopped them within three
feet of starting.”

Motion to non-suit was refused, no evidence
was introduced by the defendant, and the motion
to direct a verdict was also refused.

It was held that, as a matter of law, there was
no evidence of negligence, and the jury should
have been so instructed.
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It is significant that although there was evi-
dence that the horses started “ suddenly” and
were stopped very quickly when the driver heard
the scream, which, of course, was an emergency
measure on his part and was so regarded by the
Court, and that the plaintiff, in consequence of
either the sudden start or stop, “ rebounded
back” and was thrown out of the back door of
the stage, these facts were not sufficient to raise
the inference that there had been a jerk of suffi-
clent violence to constitute negligence.

Nirk v. Jersey City, dbe. St. Ry. Co., 75 N. J.
Law, 646, is also authority for the principle
(talics ours). “ That it is not until extraordi-
nary lurching or violence is shown that negli-
gence 1s to be presumed.”

In the case of Budner v. Public Service Corpo-
ration, 74 N. J. Law 298, the Supreme Court
held that the facts in that particular case war-
ranted its submission to the jury, but took care
to particularly point out that (italics ours):

“Had the only evidence been that the
motorman put on the full force of the car
‘and kind of jarred the car like/ or that the
car gave a sudden jerk when they put on the
force, the negligence of the defendant would
not have been established. Faul v. North
Jersey Street Railway Co., 41 Vroom 795.”

This is another of the cases to be distinguished
from the one at bar, for in it the plaintiff was
thrown from the car while walking along the
running board pursuant to the motorman’s di-
rections when the latter applied full force. In
other words it is another of those cases in which
the action of the operator evinced a total disre-
gard of the safety of the plaintiff and is, there-
fore, directly opposite from the one at bar where
the operator’s action was taken in the exercise
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of a high degree of care for the safety of his
passengers.

In Agry v. Pennsylvania R. Co., (not yet of-
ficially reported) 146 Atl. Rep. 587, the plaintiff,
a passenger on one of the defendant’s trains,
stepped out onto the vestibule as the train ap-
proached a station stop and, the door being open,
put his hand in the door jamb. The train gave
a lurch, the door closed, cutting his fingers.

The Supreme Court said:

“ Coming to the merits, no negligence of
the railroad company was proved, and there
was no proof that the door, the hinges, or the
jamb were out of order. Lurches of trains
are to be expected. Persons who put their
hands in door jambs do so at their own peril.

“ The judgment should be reversed.”

Finally, we wish to call attention to another
principle of law which may be applicable to the
situation presented by the facts in this case. It
was self stated by this Court in the case of Hum-
mer v. Lehigh Valley R. Co., 75 N. J. Law 708
as follows (italics ours):

“Where the evidence is equally consistent
with either view, with the existence or non-
existence of negligence, it is not competent to
the judge to leave the matter to the jury.
The party who affirms negligence had alto-
gether failed to establish it. That is a rule
which ought never to be lost sight of.”

It will be seen from the above that it is well
settled that a jerk, to be actionable, must be ab-
normal or extraordinary, and must be described
as such; that the mere statement that there was
a jerk is not sufficient; that neither is it suffi-
cient merely to show that a passenger was thrown
from a street car, or swayed or fell a little to one
side, or rebounded-back; that jerks or lurches
are to be expected in the ordinary progress of
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vehicles; that a case of this kind is clearly to be
distinguished from one in which the doctrine of
res ipsa loquitur is invoked and also from those
in which the action of the operator of the
vehicle evinces a disregard for the safety of a
passenger, as when the latter is moving about
the vehicle pursuant to the operator’s direction,
or is about to alight therefrom; that, in fact,
this type of case is the direct antithesis of the
last mentioned group in that the action taken by
the operator evinces, not a disregard for the
safety of his passengers, but the exercise of a
high degree of care for their safety; that where
the evidence is equally consistent with the exist-
ence or non-existence of negligence, having in
mind, of course, the degree of care owed by the
defendant to the plaintiff, which in this case was
a high degree, “ it is not competent to the judge
to leave the matter to the jury. The party who
affirms negligence had altogether failed to estab-
lish it. That is a rule which ought never to be
lost sight of.”

Applying the law to the facts in this case, and
disregarding for the moment the fact that there
was an emergency and confining ourselves only
to the jerk as such, we respectfully submit that
there was no proof of an actionable jerk. There
was a jerk, but no one described it. Neither the
words “violent,” “abnormal” or “ extraordi-
nary,” nor any words synonymous therewith,
were used by any witness in this case. There were
several other adults and some children in this bus,
yet the undisputed evidence is that no one else*
was unseated. No one saw the plaintiff fall as a
result of the jerk, in fact no one saw her fall
at all, and the plaintiff herself is absolutely silent
as to how she came to be on the floor; she does
not even mention a jerk. Mrs. Yores bumped
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her head against the window next to her; Leslik
says the passengers were shaken up; Miss
Schmidtroth felt a jerk; Miss De Lotto says there
was a jerk but that she had experienced many
others like it. She was not unseated although she
occupied a seat next to the aisle, exactly similar
to that occupied by the plaintiff. Miss Palla-
tina’s head may have been moved forward a
little.

Certainly there is nothing in the testimony of
any of the above witnesses, and we have covered
them all, to permit the inference that said jerk
was violent, abnormal or extraordinary, and none
of them said that it was. On the contrary what
they did say about it indicates that it could not
properly be described by any of the above ad-
jectives. Probably the most descriptive thing
said of it is Miss De Lotto’s remark that “I
received more than one of those jerks.”

There i1s nothing to indicate that anyone seated
with ordinary security would or should have been
unseated. In fact the evidence is directly the
reverse, as no one else was. Is it not reasonably
inferable that the plaintiff, for some reason such
as because she had assumed an awkward posture
to look at some object difficult to see outside
of the bus, or to the rear of it, or because she was
tying a shoe lace, or for a thousand and one
other possible reasons, was not seated with ordi-
nary security? Is this not especially so when it
is remembered that no one saw plaintiff fall, no
one knows precisely what caused her to fall, and
she herself does not mention a jerk, does not say
that she fell to the floor, and is utterly silent as
to how she came to be on the floor? In short,
there is nothing in the evidence to show any
causal connection between the jerk and her being
on the floor. The evidence merely indicates a
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coincidence between these two events. Certainly
the defendant is entitled to better proof than
this, especially when the plaintiff is available.
We submit, therefore, that confining ourselves
to the jerk alone, without regard to what caused
it, the plaintiff failed to make out a case.

When we pass from this to consider the case
as a whole, the total failure of the plaintiff to
establish a cause of action becomes more mani-
fest. For the jerk, regardless of what species
it belongs to, resulted from the action taken by
the bus driver, in an emergency, to avert a
possible accident and consequent injury to his
passengers. As pointed out above, the evidence
is conclusive on this point, and, perhaps for-
tunately for the defendant, comes most strongly
from the plaintiff and her witnesses. Under
these circmstances we are brought squarely
within the reasoning of the Corkhill case, supra.

The language of the Court in that case at page
M is so peculiarly applicable to the facts in this
case that we take the liberty of referring to it
again.

As to the conduct of the motorman in
turning on full power when confronted with
the imminent danger of a collision, his act
evidenced complete presence of mind and
the exercise of the highest degree of care.
If, on being confronted with such a danger,
he had failed to make extraordinary efforts
to increase his speed, there would perhaps
have been ground to charge him with negli-
gence, and the only excuse would have been
that, in the sudden peril, he lost his pres-
fv f If he had presence of mind
(as he manifestly had), it was his plain duty
to mstantly apply the utmost power pos-
sible, in order to carry his passengers
across without loss of life. Even though
that might necessarily result in some danger
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of bruising, or even of more serious per-
sonal injury to the passengers, such injury
was far preferable to the loss of life of one
or more of the passengers, which would
undoubtedly have resulted from a collision
with the locomotive.”

May we not paraphrase the language of the
Supreme Court in the above case and say that
the conduct of the bus driver in applying his
brakes when confronted with the imminent dan-
ger of a collision “ evidenced complete presence
of mind and the exercise of the highest degree
of care. If, on being confronted with such dan-
ger, he had failed to make extraordinary efforts
to” check “his speed, there would perhaps have
been ground to charge him with negligence, and
the only excuse would have been that, in the
sudden peril, he lost his presence of mind. If
he had presence of mind (as he manifestly had),
it was his plain duty to instantly apply” his
braking power to avert a collision. “ Even
though that might necessarily result in some
danger of bruising, or even of more serious per-
sonal injury to the passengers, such injury was
far preferable to the” more serious injuries that
would have undoubtedly resulted from a col-
lision.

We respectfully submit that the trial judge
erred in refusing to grant the defendant’s mo-
tion for a non-suit and/or for direction of ver-
dict in its favor, and that to hold otherwise is
to penalize common carriers who employ oper-
ators who have presence of mind and use it.
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POINT II.

The Trial Judge submitted the case to the jury
upon erroneous principles of law and, in his
charge, erroneously injected several entirely
imaginative theories of ways in which the de-
fendant may have been negligent for which there
was no foundation whatever in the evidence, and
erroneously instructed the jury that, “all” that
they “need to find for the plaintiff” is that the
defendant was guilty of any one of them.

Under this heading we will argue Grounds of
Appeal Nos. 8, 9, 10, 11 and 12.

The evidence relating to the circumstances of
the accident has been completely summed up
under Point I. We will not repeat it here but
will merely refer to it in so far as it may be
necessary.

The portions of the charge excepted to under
this heading were the following:

(. 172, 1. 11-20).

“So the question is whether the jerk or
jar that was present in this case was an or-
dinary jerk or jar that would ordinarily be
occasioned by ordinary and proper driving
of the vehicle, or whether it was occasioned
by an improper operation, by a negligent
operation, by an operation that a person
ought not to have permitted who was under
a duty such as I have indicated, to use a
high degree of care in operating it.”

(. 173, 1 35 to p. 174, 1 17).

“The plaintiff here says there was an act
of negligence on the part of the bus driver,
and that is why she brings this suit. She
says he did not have his bus under proper
control. She says there was a high degree
of care necessary, and under the law he was
bound to use a high degree of care to safe-
guard his passengers. That he did not do
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it, that he was travelling on wet pavement,
that he was either going too fast or he had
not his car under proper control, or was
not looking, or he put his brakes on too
suddenly, that he did something that he
ought not to have done, that a reasonable,
prudent person would not have done, who
was obliged to use a high degree of care,
and it was because of his negligence in that
regard that caused this sudden, unusual jerk
which precipitated this woman on the floor
and caused her injury, and the fact was a
proximate cause of the accident. That is
the plaintiff’s case in a nutshell.”

(p. 174, 1. 18-120; 1. 27-28).-

“ The defendant says that he was not go-
ing fast. His bus was not out of control.
* *'1% gand that there was no terrific
lurching or jerking.”

(p. 175, 1. 28-32).

“ Some said it was a big jerk, and some
said it was a little jerk, I think, or words
to that effect. How much was it? Was
this an unusual jerk, or was it not?”

Counsel for the plaintiff made a suggestion at
the conclusion of the charge, and pursuant there-
to the Court further charged, among other
things, as follows (p. 178, 11 32-40):

“1] said that counsel’s point was that
there was an act of negligence, either speed,
improper brakes, or something that he did
that a reasonable, prudent person would not
do who had the charge of passengers, and
the duty of using a high degree of care, any-
thing that you might find in the facts that
was lacking in a high degree of care rather,
and was negligent is all that you need to
find for the plaintiff.”
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Exception was taken to the above parts of
the charge as follows (p. 181, 1 20 to p. 182,
1 26):

“Next, I desire also to accept to yonr
Honor’s omission to charge the jury that
the jerk must be unusual or abnormal. There
was no proof of this, and, therefore, noth-
ing to go to the jury on this question.

“I further desire to except to your
Honor’s leaving it to the jury for their con-
sideration, and I desire to except to your
Honor’s saying in two places in the charge,
that for the plaintiff to recover the jury
must find that the driver of the bus was
not looking, or that his brakes did not work,
or that his bus was out of control, and
words to that effect.

“My point is that there was no proof
whatever in the case that the brakes were
out of order. On the contrary, all of the
evidence indicated that they were in excel-
lent order, for the bus, without dispute
made a very quick stop. There was no proof
whatever that the bus driver was not look-
ing, or that the bus was out of control. On
the contrary, the evidence indicates that the
bus was proceeding upon a very moderate
rate of speed, and was stopped quickly.

“This again, is undisputed and demon-
strates conclusively that the bus was not out
of control. I respectfully submit that your
Honor’s leaving these questions to the jury
as you did, points upon which there is no
evidence whatever, could not help, but be
prejudicial to the defendant, and was without
legal justification.

“ As a matter of fact these suggestions of
possible negligence were first introduced into
the case in your Honor’s charge.

“I desire to except to another portion of
your Honor’s charge in which your Honor
said substantially that the question was
whether there was a big jerk or a little jerk.
My point here is that there was no testimony
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that there was a big jerk, whereas the only
direct testimony on the point was directly
contra, that is, that the jerk was slight.
Therefore, yonr leaving to the jury to de-
cide whether there was a big jerk was with-
out foundation of the evidence, and without
legal justification.’’

(p. 182, 1 38 to p. 183, 1 10).

“I desire also to except to that part of
your Honor’s charge in which your Honor,
after saying all you have defined as lack of
control on the part of the bus driver, or
that he was not looking, or had bad brakes,
stated that all the jury had to do was to find
one of these things to bring in a verdict for
the plaintiff. This statement was made with-
out qualification. 1 submit, first, that it was
without foundation in the evidence, and even
if there had been such-evidence it should have
been qualified by the further statement that
it must have been proved by the preponder-
ance of evidence, and must be shown to have
been the proximate cause of the accident.
There was no such qualification.”

It will be noted that the Court’s attention was
directed to the precise ground of each exception.

Examination of the evidence discloses that
these exceptions were well taken.

In the first excerpt of the charge quoted above
it will be observed that the trial judge stated
the question decisive of defendant’s negligence
to be, not the nature of the jerk, but what caused
it, and permitted the jury to find the defendant
negligent even if the jerk was only ordinary, but
its origin negligent operation. The language re-
ferred to is so clearly and unqualifiedly to this
effect as to require no further comment.

This, manifestly, was an incorrect statement

of the legal rule applicable, as, of course, the de-
fendant would not be responsible for the conse-
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quences of an ordinary jerk no matter what its
cause. The cases are unanimous, as we have
argued with citations under the preceding point,
that, even under ordinary circumstances where
no emergency is presented, a jerk to be action-
able must be abnormal, violent or extraordinary.
Under this instruction, then, the jury were per-
mitted to find the defendant negligent for an
ordinary jerk if it resulted from negligent opera-
tion.

Continuing, the trial judge stated that plaintiff
said that the bus driver did not exercise the
degree of care he owed her in that “he was
traveling on wet pavement, that he was either
going too fast or he had not his car under
proper control, or was not looking, or he put his
brakes on too suddenly, that he did something
that he ought not to have done * * * that
caused this sudden, unusual jerk # *

The language just quoted, with the exception
of the statement that the bus was traveling on
wet pavement, involves a series of sheer assump-
tions by the trial judge for which there is no
support in the evidence. It is so worded as even
to permit of an inference that “ traveling on wet
pavement” may be negligence on the part of
one owing a high degree of care. As to the
others no one said that the bus was going “ too
fast.” On the contrary all of the authentic evi-
dence was that it was going at a very moderate
T'ate of speed. The only witnesses to estimate it
11 miles an hour were Leslik and Hastick. The
former fixed it at 15 to 20 miles an hour, and
the latter at 10 to 15 miles an hour.

Neither did anyone say that defendant’s driver
did not have his bus under proper control. On
the contrary the witnesses are unanimous in say-
mg that it was slowed down nearly to a stop, or
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stopped, very promptly. No one said that de-
fendant’s driver was ‘‘not looking” ; nor was
there the slightest warrant in the evidence for
such a statement, nor for the one following it
that the brakes were put on too suddenly.

Finally the jury are left to find “ something”
or, in other words, anything “ that caused this
sudden, unusual jerk.” No witness had described
it as such, yet the trial judge in summing up the
plaintiff’s case and putting it in a “ nut shell,”
as he said, saw fit, not to refer to the evidence
as to the jerk or the witnesses’ reactions to it,
but to unqualifiedly label it as “ an unusual
jerk.” The defendant, at the very least, was
entitled to have the jury decide from the ewvi-
dence what kind of a jerk was made out by the
plaintiff’s case, remembering that the Court at
this time was putting the plaintiff’s case in a
“nut shell,” and not to have this point pre-
digested for them by the Court. The trial judge
summed up the case made out by the defendant
and, perhaps, by innuendo injured it more than
he had theretofore when he said (p. 174, 11. 18-20,
27-28):

““The defendant says that he was not going

fast. His bus was not out of control.
*. % % gnd that there was no terrific

lurching or jerking * *

There was not a scintilla of evidence of any
“ terrific lurching or jerking.” In stating that
the defendant denied any such, the inescapable
inference was that it had been accused thereof
because, of course, something must be affirmed
before it may be denied. In the same way the
part of the charge above set out again inferred
that the defendant had been accused of excessive
speed, and of the bus being out of control, for
which, as pointed out above, there was no founda-
tion in the evidence.
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The Court continued with the following:

“ Some said it was a big jerk, and some
said it was a little jerk, I think, or words
to that effect. How much was it? Was
this an unusual jerk, or was it not?”

In fact no one had mentioned “big jerk” or
“little jerk,” or had said anything that by any
manner of means could be construed as “ words
to that effect.” To repeat, no one had described
the jerk, the evidence did not justify any such
conclusion, and whether it did or not was a ques-
tion to be decided by the jury and not by the
Court. This, then, was not only erroneous quo-
tation, but also erroneous digestment of the evi-
dence my the Court. Further, whether errone-
ous or not, the Court was again submitting his
conclusions of the evidence to the jury instead
of leaving them to come to their own.

Finally, the Court charged, at the instance of
counsel for the plaintiff, that the latter’s “ point
was that there was an act of negligence, either
speed, improper brakes or something # * *”
that defendant’s driver did.

It would seem that the defendant, for all prac-
tical purpose, was charged out of court by this
language. Although the Court referred to ‘‘coun-
sel’s point,” the language was that of the Court
and a part of the charge and is unmistakable in
its meaning ‘‘that there was an act of negligence,
either speed, improper brakes or something

*” The Court here does not inquire:
Was there an act of negligence? The Court does
not simply instruct: It is for you to say whether
there was an act of negligence. The Court
charges: “ there was an act of negligence, either
speed, improper brakes or something * *
In short the Court propounds a riddle to the
jury: There is negligence in this case; it may
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have been speed or improper brakes, but it was
“ something” ; find it. The jury were instructed,
not to decide whether there was negligence, but
to find it.

Here, again, another possible ground upon
which the jury might find defendant negligent
was suggested by the Court for the first time,
i. e, “improper brakes.” There was not an
iota of evidence as to this. On the contrary
the wundisputed testimony indicated that the
brakes worked very well.

And to the above was added “anything that
you might find in the facts that was lacking in a
high degree of care rather, and was negligent is
all that you need to find for the plaintiff.”

What could be simpler? “All” the jury must
do to solve the riddle is to find “ anything” !

When we remember that shortly before this
the Court, referring to the plaintiff, said (p. 177,
1. 30-34): “ This is her last day in court, and,
of course, we try these cases but once, and this
is her day.” We may well wonder if the jury
were concerned with anything in the jury room
except, to use the vernacular, “ how much” the
verdict was to be. Counsel for the defendant
had to specially request, at the conclusion of the
charge and in open court, that the jury be in-
structed that this was also the defendant’s only
day in court.

All of the above must be viewed in the light
that the trial judge did not at any time define to
the jury the settled law as to jerks, and that all
of the propositions above set out were submitted
to the jury without any instruction in conjunction
with them as to what extent they would be quali-
fied if the jury found that defendant’s driver was
confronted with an emergency. In other words
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the rule applicable to the whole situation was
not stated at any of these times, but, on the con-
trary, one detail, i. e, the jerk, was singled out
for special treatment and, although prescribed
for over and over again, the fundamental law
particularly applicable to it was never stated.

To sum up, the trial judge in his charge in-
jected into the case for the first time several
theories upon which the defendant might be
found negligent and for which there was no war-
rant whatever in the evidence, and for one of
which at least there was no allegation in the
complaint, i. e, that there was a “big,” “un-
usual, ° terrific” jerk5he permitted the jury to
find the defendant negligent if the jerk was
“ordinary” but its cause negligence; he failed
to state the elementary law applicable to jerk
cases and leave the jury to apply it to the facts,
but, instead gave the jury his conclusion, or
simply assumed, that plaintiff’s case was that
there was an “ unusual jerk,” and the defend-
ant’s that there “ was no terrific lurching or jerk-
ing, and put the question to be decided as
whether there was a “ big” or “little” jerk, and
did not leave it to the jury to decide whether
there was any evidence of an unusual jerk; finally
he charged that there “was” an act of negli-
gence, and, after making further suggestions as
to what it might be, ending with “ or something,”
for which there again was no foundation in the
evidence, he made things as easy as possible for
the jury by telling them that “ all that you need
to find for the plaintiff’ is “ anything.”” And all
this, may we repeat, without a single reference
In connection with them as to how they would be
Qualified by an emergency situation.

It 1s well settled that the questions submitted
0 the jury must be within the issues raised by
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the pleadings and must have a foundation in the
evidence.

In Excelsior Electric Co. v. Sweet, 59 N. J.
Law, 441, the rule is well stated as follows:
“It 1s a cardinal rule for the control of a
trial court that the questions submitted to
the jury should be within the issues raised
by the pleadings.’’
The following cases are also directly in point
under this heading:
Martinez v. RunJcel, 57 N. J. Law 111;
Patridge v. Woodland Steamboat Co., 66
N. J. Law 290;
Merklinger v. Lambert, 76 N. J. Law 806;
Garibaldi v. Rubenstein, 99 1' J. Law 223.

The case of Murphy v. North <Jersey Street
Railway Co., 71 N. J. Law, p. 5, was an action to
recover for injuries received by the plaintiff
while attempting to board a car of defendant
company. The allegations of the declaration
and plaintiff's proofs were that plaintiff at-
tempted to board defendant’s car while it was
standing, and while he was in the act of doing
so said car started, throwing plaintiff to the
ground. The case of the defendant was that its
ear had already started, and was in motion, when
plaintiff attempted to board it, missed his hold
upon the grip and fell to the ground.

The Court charged the jury that even if they
believed that the accident occurred in the way
testified to by the defendant’s witnesses, they
would, nevertheless, have a right to find a ver-
dict for plaintiff if they concluded that the de-
fendant was guilty of negligence.

Held, error. The Court in its opinion said:

“In the first place, there was nothing in
the operation of the car, if the testimony
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submitted on the part of the defendant was
true, upon which the conclusion that it was
negligent could be rested.”

The case of Gilmore v. Kane, 72 N. J. Law
167, was an action for malicious prosecution.
The trial court, in charging the jury upon the
question of damages, used the following lan-
guage :

“ And the elements there to be taken into
account are the fact that the plaintiff was in
prison eight days, and whatever injury he
may have suffered to his reputation, his feel-
ings, your verdict ought to be for whatever
you think would be a fair compensation, and
also whatever would reimburse him for any
consequent expenses and losses.”

After the jury retired the following colloquy
took place between the judge and counsel for
the defendant:

“Mr. Harris—I desire to except to what
3our Honor said near the close of the charge
as to directing the jury to determine what
expenses the plaintiff might have been put
to with reference to his defence, and so
iorth. There was no evidence of any
amount.

“The Court—If there is not any evidence,
they will not find anything, of course.

“ Exception allowed. Let it be sealed,
and it is sealed accordingly.”

The Supreme Court held:

“The feature of the charge to which the
court’s attention was directed by this ex-
ception was entirely too broad. There is no
telling what the jury might not have in-
cuded m its verdict under this instruction,
or Horn what source it may not have sup-
plied the evidence that was lacking.”

case of Duel v. Mansfield Plumbing Co.,
Law 582, was a suit for damages for
personal injury by one licensee against another
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licensee. The trial court, instead of charging
that the duty of one licensee is to use reason-
able care not to injure other licensees, charged
the jury on the rule applicable when the defend-
ant i1s an owner or occupier of premises, who has
invited plaintiff to come upon the land.

The Court of Errors and Appeals, in its opin-
ion, said:

“The charge therefore submitted to the
jury as dispositive of the case an issue not
within the pleadings, to which the evidence
had not been directed, and as to which there
was no evidence.

“It may well be that the mere noting of
an exception to the language of the charge
would have challenged only the soundness
of the legal rule enunciated, and would not
have directed thé court’s attention to the
false issue presented to the jury. In the
present case, however, counsel for the de-
fendant expressly directed the court’s at-
tention to the specific ground of his excep-
tion—=¢"’

The Court quoted with approval the language
of Chief Justice Gummere in Murphy v. North
Jersey Street Railway Co., supra.

So in the present case, counsel for the defend-
ant, expressly directed the Court’s attention to
the specific ground of his exception.

In Marsella v. Rivetti, 1 N. J. Miscel. Rep-
522,—

“ The plaintiff had testified that, as a re-
sult of the accident, he was confined to his
bed for about ten or twelve days and to his
house for two weeks, and that during that
time he could not do any work, although he
had work to do. The trial court, in the
charge to the jury, after referring to other
matters to be considered by that body in
determining what would be fair compensa-
tion to the plaintiff, added, ‘You have a
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right, of course, to compensate the plaintiff
for what he lost by being laid up during the
time that he was laid up, if you conclude that
he was, according to the testimony that has
been adduced before you.” We think there
was legal error in this instruction, and that
it was harmful to the defendant, for the rea-
son that there was nothing in the testimony
bearing upon this phase of the case (all of
which has been recited) which afforded a
measure for determining compensation, even
if it be assumed that the plaintiff suffered
financial loss by reason of his absence from
business. In the case of Gilmore v. Kane,
72 N. J. L. 167, it was held that a similar
instruction, where there was no evidence
upon which the jury’s finding might be
rested, was harmful error.

“ For the reason indicated, the judgment
under review will be reversed.”

We respectfully submit that the trial judge
submitted this case to the jury upon erroneous
principles of law, inadequate elucidation of the
rules applicable and erroneously injected into
the case in his charge, for the first time, several
entirely imaginative theories of possible negli-
gence on the part of the defendant for which
there was no foundation whatever in the evi-
dence; and in so doing committed reversible
error even though the principles were correctly
stated elsewhere for it is well settled that an
eironeous instruction followed or accompanied
by a correct one is not cured by the latter, unless
it is also expressly withdrawn. The reason for
this is that the jury is left at liberty to adopt
either of the contrary instructions.

State v. Tapack, 78 N. J. L. 208;
State v. Erie Railroad, 84 N. J. L. 661;
9gollins v. Central R. R. Co., 90 N. J. L

Cox v. Rosenvinge, 135 Atl. 59 (N. J. Sup.
Ct., Nov. 16, 1926; not officially reported;
§e7\i()ersed on other grounds in 104 N. J. Law
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POINT III.

The Trial Judge erroneously admitted in evi-
dence certain testimony relating to alleged money
losses on the part of the plaintiff, and errone-
ously charged the jury as to the measure of dam-
age they should use in assessing the amount to
which the plaintiff was entitled for the hire of
someone to care for her.

Under this heading we will discuss Grounds
of Appeal Nos. 4 and 5.

The plaintiff had two daughters, Ethel and
Grace. Grace worked out as a domestic. The
plaintiff sought to show that she had lost Grace’s
wages for one month for the reason that Grace
had remained at home to care for her for that
period, and habitually, although an adult daugh-
ter twenty-four years of age, turned all of her
wages over to the plaintiff. Grace was not pro-
duced. Her sister, Ethel, the first witness to
testify for the plaintiff, was permitted, over ob-
jection, to answer the following question, with-
out any qualification other than her own state-
ment, in the form of a conclusion, that she knew
what she was about to testify to (p. 15, 1 35 to
p. 16, 1 8):

3

How much did she turn over to your
mother? A $70.”

An objection was made to the foregoing on the
ground that it was not a proper measure of dam-
age (p. 14, 1 39 to p. 15, 1 10; p. 16, 1L 9) and
exception duly taken (p. 16, 1L 10-14). The
Court’s submission of this item to the jury was

also excepted to for the same reason (p. 180,
11 10-25).
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This item, along with a similar one for the
other daughter, Ethel, was submitted to the jury
by the trial judge in the following language (p.
166, 1. 7-10; 15-17; 23-36; p. 167, 1L 5-9):

u* * * and asks ;hat she be com-
pensated for the amount of money that it
cost her in the way of expenses * * *
for the hiring of someone to do her work
'* # * the expense that she has been put
to as I have noted it, ig * * * that one
of her daughters, Grace, who was employed
at a wage of $70 a month, was obliged to
stay home for a month with her, that she
gave her all of her money, and that she
therefore lost the daughter’s services for
that month, and she is entitled to receive the
reasonable value of someone’s services to
take care of her during that month, that she
had her daughter Grace stay home, and her
daughter Ethel says she was obliged to stay
home more or less to take care of her
mother when Grace could not, and she lost
in wages about $50, and she says that during
the times that she stayed home she was not
paid, and she says that she also gave all of
her wages to her mother. * * * but the
question is how much would it have cost the
mother to have hired someone to have taken
care of her during these times that the
daughters stayed home. That is the meas-
ure of damages.”

The defendant excepted to the foregoing as
follows (p. 183, 1. 10-26):

“I desire to except to your Honor’s
charge that the proper measure of damage
to which the plaintiff is entitled for the hire
of someone to care for her was the reason-
able cost, of what i1t would cost to hire such
a person. My point is that she is not, of
course, entitled to anything she did not spend
but is only entitled to what she actually did
spend, after proof that she required someone

Irare “or “er anc” Pro°f Qf the period for
vhich she required such attendance. The
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language of your Honor’s charge leaves the
jury the right to award the reasonable cost
to hire someone to care for her, irrespective
of what she actually spent and, of course,
the latter is all that she has a right to re-
cover for.”

It will be noted that the specific ground of the
exception is called to the attention of the Court.

Our first point is that Ethel’s testimony as to
what her sister Grace habitually turned over to
their mother was not a proper item of damage
for the mother in this action. Grace, admittedly,
was twenty-four years of age (p. 20, 1 11). As
an adult child she was entitled to her own wages,
and the mere fact, as pointed out in the excep-
tion, that she customarily turned her wages over
to her mother did not make this an element of
damage for the mother.

In addition, although this ground was not as-
signed in the objection, Ethel’s testimony was
rank hearsay, and was not cured by the fact that
the plaintiff subsequently testified to the same
thing, for, of course, Ethel’s testimony tended
to strengthen that of her mother. It has long
been settled that not only is it error to admit
hearsay evidence, but that it is error to let it
go to the jury even though they be instructed to
disregard it.

In Demoney v. Walker, 1 N. J. Law (Coxe)
33, the facts are stated as follows:

“ The justice, in this case, permitted hear-
say evidence to go to the jury, but directed
them to pay no regard to hearsay testi-
mony.’’

It was held that:

“If hearsay evidence be admitted, though
the justice direct the jury to pay no regard
to it, it is error.”
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Furthermore, if the best evidence is available
it must be produced.

Hoffman v. Rodman, 39 N. J. Law 252.

The best evidence here would have been the
testimony of Grace. She was obviously available
but was not produced.

Our second point is that the trial judge in the
part of the charge above quoted, submitted the
items of loss claimed under this heading to the
jury under an entirely erroneous measure of
damage. Twice in the excerpt quoted above the
Court expressly charged that the measure of
damage was how much it would have cost the
plaintiff to hire someone to care for her. His
language is so definite and unequivocal that we
quote his second reference again:

but the question is how much would it
have cost the mother to have hired someone
to have taken care of her during these times
that the daughters stayed home. That is the
measure of damages.”

In other words, the measure of damages for
money lost or spent for the hire of someone to
care for the plaintiff is not what was actually
lost or spent, but what, in the jury’s opinion, it
would have cost to hire someone for that purpose.
If this be a correct statement of the rule, a plain-
tiff possessed of Spartan fortitude who foregoes
the attendance of a nurse, for example, when he
should have one, is entitled, upon proof of that
fact, to recover what the jury think it would

ave cost to hire one. The door is wide open to
permit recovery for what the jury think might
°1 sh°uld have been spent, regardless of what
was actually spent. The language of the Court
1s so plainly to this effect as to permit of no other
interpretation, and it is without any qualifica-
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tion or limitation whatever. The jury in this
case, therefore, were permitted, as to these items
at least, to assess damages for what they thought
it would have cost plaintiff to hire someone, re-
gardless of what it did actually cost her. Under
these circumstances it is utterly impossible to
determine what amount was assessed under this
heading.

This, of course, we respectfully submit, was
palpable error as it is elementary that, in actions
of this kind, the plaintiff may only recover for
what he has actually spent or become obligated
to spend for the hire of someone to attend or
care for him, and this error is not cured even
though the correct rule was charged elsewhere.

It is well settled that an erroneous instruction
followed or accompanied by a correct one is not
cured by the latter, unless it is also expressly
withdrawn. The reason for this is that the jury
is left at liberty to adopt either of the contrary
instructions.

State v. Tapaclc, supra;

State v. Erie Railroad, supra;
Collins v. Central R. R. Co., supra;
Cox v. Rosenvinge, supra.

POINT 1IV.

The Trial Judge erroneously submitted to the
jury as an element of damage an alleged item
of expense for the hire of someone to care for
the plaintiff of which there was no competent
proof.

Under this heading we will argue Ground of
Appeal No. 6.

The Court also submitted another item of al-
leged expense for the cost to hire someone to care
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for the plaintiff to the jury as follows (p. 167,
1. 9-26):

“In addition to those items here is another
item. There is a Mrs. Vores who was a
friend and a neighbor who was with her at
the time she was hurt, and came in. Mrs.
Vores 1s a householder, has at least one
child, because I remember her talking about
getting home for lunch to get her child’s
or children’s lunch. She took care of her,
and she says that she was going to charge
her a small amount because of their friend-
ship, and the amount that she was charging
for her services, which extended for seven
or eight months, as I remember it, is $12
a week. Now those are the actual expenses,
the actual outlays as I have recorded them,
as they were testified to, and I think you will
find them correct.”

The defendant excepted to the foregoing, the
precise ground thereof being again called to the
attention of the trial judge as follows (p. 180,
126 to p. 181, 1 9):

“I desire to except to your Honor’s leav-
ing to the jury as an element of damage the
fact that Mrs. Vores had attended the plain-
tiff for seven or eight months at $12 a week,
for the reason, first, that the time stated by
your Honor was incorrect, such time being,
according to Mrs. Vores’ testimony, six or
seven months, instead of seven or eight.

“ Second, this was not a proper element of
damage, because it was never shown that
said charge was reasonable; and further it
was not shown that Mrs. Vores was actually
going to make such a charge, or that she had
made such a charge. She merely mentioned
$12 a week incidentally with a qualifying re-
mark which left it open to question as to
whether she was actually going to charge
anything for her services.

“ The other proofs being that they were in-
timate friends. My point is this item should
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not have been left to the jury at all as an
element of damage.”

The only evidence upon this subject was the
following:

The plaintiff’s testimony was brief on this
point and we quote it herewith in its entirety
(p. 27, 1 35 to p. 28, 1 11):

“Q How long did Mrs. Vores work for
you? A One month, first month.

“Q Then did she work for you again?
A  Yes, in six months again.

“Q@ How much did you pay Mrs. Vores?
A Me no pay nothing because I had no
money.

“Q Has she charged you anything? A
Maybe $12 a week.

“ Mr. Dorgeval: 1 object to that.

“The Court: She will be on the stand.

“Mr. Dorgeval: Is that stricken out?

“Mr. Simon: I will consent to it.”

We submit that the effect of the above collo-
quy is that the testimony “ Maybe $12 a week”
was struck out, and, therefore, cannot now he
considered as evidence in this case. Whether
this be so or not, however, we submit that said
testimony has no probative force, first, because
the plaintiff was not qualified to testify to this;
second, because, even if she were so qualified,
her answer “ Maybe $12 a week” is too indefi-
nite and vague to meet the requirements of
proper proof, and patently indicates that she did
not know if any charge was to be made.

The only other testimony on this subject is
that of Mrs. Vores. It is brief and we quote it
in toto (p. 56, 1L 32 to p. 57, 1 4):

““Q How much did you charge Mrs. Sein-
ner for the work that you had? A She is
good friend for me and she wants to pay
and I said you want to give me something,
$12, that is enough.
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“Q $12 a week? A Yes.

IQ How many weeks were you with Mrs.
Seinner? A About six or seven months.

“Q@ Altogether? A Yes.”

It will be noted that here again the answer is
qualified. Mrs. Yores does not say that she has
or will make a charge of $12 a week, and that
said charge is reasonable for the services ren-
dered. On the contrary, she says nothing what-
ever as to the last mentioned, nor does anyone
else, but merely says that the plaintiff is a good
friend of hers, and that she told plaintiff that
if the latter wanted to give her something to give
her $12 a week.

Other portions of Mrs. Yores’ testimony are
pertinent to this discussion. Mrs. Yores and the
plaintiff have been good friends for twenty-one
years; they live a distance of about one minute
from one another (p. 57, 1. 28-34); Mrs. Yores
used to call upon her friend, the plaintiff, prior
to this accident. Although Mrs. Vores testified
that during the time she attended the plaintiff
after the accident she arrived every morning at
8:30 A. M. and remained until 11:30 A. M. and re-
turned again at one P. M. and remained until
five P. M., she admitted, on cross examination,
that in spite of having been with the plaintiff all
day, as above described, she frequently returned
in the evening simply to be with and talk with
her friend, the plaintiff. To this would be added
the plaintiff’'s testimony that she started to do
the shopping for her household three months
after the accident (p. 45, 1. 30-40), and her
daughter Ethel’s statement that plaintiff was
around the house three months before she was
able to go out (p. 13, 11 36-37). Finally, it should
be noted, that the only evidence that plaintiff
eould not work during the period of Mrs. Yores’
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alleged attendance was her own statement to that
effect. No one else, including the plaintiff’s phy-
sicians, mentions anything about it.

These facts certainly indicate that whether or
not Mrs. Vores’ services were necessary is open
to grave doubt, certainly as to whether they were
necessary for any such protracted period as tes-
tified to. When to this is added plaintiff’s vague
statement on the subject, which counsel for the
plaintiff consented should be struck out, and Mrs.
Yores’ qualified testimony, which is only to the
effect that she told plaintiff that if the latter
wished to give her something she should give her
the amount stated, we have a situation where it
is certainly fair to say that the evidence does not
present positive, legal proof of an expense that
will permit the jury to infer with reasonable cer-
tainty, what, if any, charge was actually to be
made. It is obvious that no charge had been
made up to the time of the trial, and it is cer-
tainly reasonably inferable, at least, that no
charge whatever was to be made.

Under these circumstances it would seem that
the principle laid down in the case of Bartow v.
Erie Railroad Co., 73 N. J. Law, 12, should ap-
ply. It is well stated in the syllabus as follows:

“ Loss of profits in business are recover-
able as damages in actions of tort, when they
are capable of being estimated with reason-
able certainty. But where the proof fur-
nishes no data from which the jury may find
with reasonable certainty the amount of the
profits recoverable as damages as the result
of the accident, it is error for the court to
submit this element of damages to the jury.”

It will be noted that the period of Mrs. Vores’
alleged service was only for six or seven months
instead of for seven or eight months as charged
by the Court.
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It will also be noted that, while the plaintiff
testified that she could not work for said period,
there is no testimony that she required attend-
ance for so long a period, or in fact for any pe-
riod, by either the plaintiff or anyone on her be-
half. Regardless, therefore, of whether there
was any legal proof of any charge for Mrs.
Vores’ services, there is no proof that said serv-
ices were proper or necessary, or that the amount
mentioned was reasonable.

In this situation the rule laid down in the re-
cent case of Ferraro v. Public Service Railway
C o 6 Miscel. Rep. 463; 141 Atl. Rep. 590, would
seem to be applicable. The facts and findings
are well stated in the syllabus as follows:

“In action for damages to automobile
caused by collision with trolley car, admitting
in evidence bill for repairs of automobile,
without proof that charges therein were
proper, necessary, and reasonable, held error
as hearsay and self-serving, not cured by
fact that some evidence was produced as to
reasonableness of some of charges contained

in bill.**

We also wish to call attention to the fact that
the part of the charge here complained of, imme-
diately follows that portion of the charge we have
discussed in the preceding point. As this is also
an item of alleged loss or expense for the hire of
someone to care for the plaintiff, we submit that
the jury may well have applied the measure of
damage referred to above to it, i. e, “ How much
would it have cost the mother to have hired some-
one to have taken care of her * * * That
is the measure of damages. 19

Whether or not the rule respecting this item
was correctly charged elsewhere is immaterial
for, as pointed out above, it is well settled that
an erroneous instruction followed or accompanied
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by a correct one is not cured by the latter, unless
it is also expressly withdrawn.

State v. Tapack, supra;

State v. Erie Railroad, supra; .

Collins v. Central R. R. Co., supra;

Cox v. Rosenvinge, supra.

We respectfully submit that the Court erred
in leaving this item to the jury as an element of
damage.

POINT V.

The Trial Judge erroneously charged the jury
that there was evidence that the plaintiff was
permanently disabled.

Under this heading we will discuss Ground of
Appeal No. 7.

The portion of the charge here complained of
read as follows (p. 167, 1. 30-33):
‘“She says she is permanently disabled.
She says so through her counsel. She says
this is a permanent disability. Now, on that
question doctors do not agree.”’

The defendant excepted thereto in the follow-
ing language (p. 181, 1. 13-19):

“1 desire to except to your Honor’s re-
mark that the doctors, or the plaintiff’s doc-
tors, say that she is permanently disabled.
My point is that the most that her doctors
said was that she had' a permanent condi-
tion, but none of them said she was per-
manently disabled.”

It will be noted that here again the Court’s

attention was directed to the precise ground of
the exception.

Four doctors testified in the cause: Drs.

Cohen and Mageniss for the plaintiff, and Drs.
Van Schott, Jr., and Manley for the defendant.
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The testimony of all of these doctors may be
scoured in vain for any testimony whatever of
permanent disability.

The most that Dr. Cohen said was that plain-
tiff had a nerve injury of the back and a cough
which, in his opinion, are permanent (p. 102, L
4 to p. 103, 1 24). On the other hand he said
that plaintiff can bend, he does not know how
much; that there is no limited motion of her chest
(p. 103, 1. 27-36). As to her pain he said (p.
104, 1L 6-12):

“A She comes in once in a while com-
plaining of pains, if the weather will be damp
and rainy, I suppose she will have a little
pain, but if it is nice and dry I do not think
she will have any pain, that is, from previ-
ous experience with other people.’*

He said further that there was no limitation of
movement, the breath sounds of her lungs were
good, there being no rales, no friction rub and
normal excursion of the chest on both sides (p.
14, 1. 26-40). He never found a fractured rib
(p. 105, 1. 10-30), and when he started to treat
her in the middle of November, 1928 (the acci-
dent occurred September 27, 1928) the only ob-
jective sign of injury was a little lump on one of
her ribs. All of her other symptoms were sub-
jective (p. 106, 1L 25 to p. 107, 1 13). While he
testified that there had been traumatic pleurisy
in answer to a hypothetical question, he admitted
that this was merely a “ presumption” on his
part, and that he did not actually find it himself
(p. 111, 1. 24-30). He found nothing objective
in this connection (p. 112, 1. 17-22).

Dr. Mageniss, who examined the plaintiff once
and only for the purpose of testifying (p. 121, 1l
6-8), found only some tenderness on the right
side of the chest, and that the breathing was not
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as clear on that as on the other side, “ but not
to any marked extent. Those are the only things
that I discovered’” (p. 113, 1J 34-40). The
plaintiff complained of pain when she bended and
exerted herself in all directions like a normal
person, but he could not tell from his examina-
tion whether she was actually suffering pain or
not (p. 114, 1. 22-30). There was a “ slight
change” in the breathing sounds on the side al-
leged to have been injured (p. 114, 1. 31-40).

On cross examination he said that the differ-
ence in sound in the lungs may have been due to
an old pleurisy, or other inflammatory condition;
she might have had pneumonia with adhesions
there; it might have been there for years. He
admitted that all that he had testified to with
reference to traumatic pleurisy was based on the
history of the case (which, of course, he was not
entitled to consider since he was not the attend-
ing physician, and only examined plaintiff once
for the purpose of testifying, Consolidated Trac-
tion Co. v. Lambertson, 60 N. J. Law 452) and
X-rays, which were not in evidence. The only
objective symptom he found was the sound dif-
ference. Plaintiff did bend for him. Pleura will
heal more quickly than the bone. Nothing in his
examination to indicate traumatic pleurisy; only
the history of the case (p. 119, 1 20 to p. 120, 1
40).

Dr. Van Schott, who examined plaintiff on Oc-
tober 2nd, 1928, five days after the accident, on
behalf of defendant, found no evidence of per-
manent injury, but, on the contrary, that she
would be completely recovered in from four to
six weeks. Found no evidence of pleurisy or
punctured lung (p. 123, 1 35 to p. 124, 1 28).
Listened to chest and found no advantitious
sounds (p. 126, 1L 30-34).
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Dr. Manley, who examined plaintiff on behalf
of defendant on January 28th, September 15th
and November 24th, 1929, found no objective
symptoms and nothing to interfere with her
ability to bend or, in fact, with any of her move-
ments or functions (p. 138, 1. 12-18). In his
second examination he had her bend and exer-
cise herself in all directions, and she was able to
do so normally (p. 146, 1 39 to p. 147, 1 5).
Could not find anything the matter with her on
any of his examinations (p. 148, 1L 17-27).

The plaintiff did not at any time state what her
injuries consisted of. All she did say in this con-
nection was that her “head, chest, back, inside
very sick” ; that she had expectorated blood since
the accident, and had a cough which she did not
have before; that she was injured on the right
side (p. 27, 1. 7-25); that it hurts her to bend
and she has dizzy spells (p. 30,11. 10-24). Started
to do the shopping three months after the acci-
dent (p. 45, 11 30-40). Attended by Dr. Bleasby
for about the first six weeks (p. 47, 11. 16-17). He
was not produced.

The foregoing comprises a complete summary
of all of the evidence introduced upon the sub-
ject of the plaintiff’s injuries. We submit that
a reading of it disclosed that there is not a scin-
tilla of evidence of any permanent disability. On
the contrary, as stated in the defendant’s excep-
tion to this part of the charge, the very most that
any of plaintiff’s doctors said was “ that she had
a permanent condition,” but none of them said
she was “ permanently disabled,” nor in fact, did
any of them say that she had been disabled at
any time. Absolutely the only evidence as to this

is the plaintiff's own statement that she could
not work.
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Here again matter was submitted to the jury
for which there was no foundation whatever in
the evidence. We have argued this subject under
Point IT and will not repeat here what we have
said there. We respectfully submit, however,
that under the authorities therein set out it was
error on the part of the trial judge, in view of
the evidence, to leave to the jury, and therefore
permit them to decide affirmatively if they
wished, the question whether plaintiff was per-
manently disabled.

POINT VI.

The Trial Judge erroneously permitted a medi-
cal expert called by the plaintiff to testify in
answer to a hypothetical question that did not
either accurately or sufficiently state the facts.

Under this caption we will argue Ground of
Appeal No. 3.

We have summed up the medical testimony
and the evidence given by the plaintiff as to her
injuries under the preceding point, and will not
here repeat it. A proper understanding of the
ruling here complained of requires the further
statement, however, that at the time this ques-
tion was asked of Dr. Mageniss the only portion
of the evidence summarized under Point V that
was in evidence was the testimony of the plain-
tiff, Dr. Cohen and Dr. Mageniss’ statement of
what he had found on his examination.

The question wms as follows (p. 115, 1l 34
40):

“Q Doctor, assuming a woman of fifty-
three sustained a broken rib and had expec-
torated blood thereafter some time, and had
a cough that lasted to the present date, what
would you say, in your opinion, doctor, she
had suffered from!”
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It was objected to on the ground that it did not
either accurately or sufficiently state the facts.
The objection was overruled and an exception al-
lowed (p. 116, 1 4 to p. 117, 1 15).

The record shows that it was answered as fol-

lows (p. 117, 1l 16-25):

“The Witness: From the contusion of
the fracture of the ribs, a probable injury to
the pleura.

“Q Anything else? A Most always in
fractured ribs injury to the pleura, because
the pleura is almost attached to the ribs, or
the ribs attached to the pleura.”

It will be noted that the second question ‘‘Any-
thing else?” was not specifically objected to. We
submit, however, that the propriety of the answer
to it is as effectively raised as that of the pre-
ceding question and answer as the words “ Any-
thing else?’” are not in themselves a question, but
were obviously merely used to urge the witness
to complete his answer to the hypothetical ques-
tion theretofore objected and excepted to.

Examination of the relevant testimony dis-
closes that this objection and exception were well
taken.

The facts recited in said question were inac-
curate in that the question assumed a broken rib.
There was no proof whatever either at the time
this question was asked, or subsequently, that the
plaintiff sustained a broken rib as a result of this
accident, nor, in fact, any competent proof that
she had sustained a broken rib from any cause.

The facts recited in said question were pat-
ently insufficient. Assuming that there had been
a fracture of a rib, nothing was said as to the
degree or severity of said fracture, and this was
obviously essential to permit the doctor to give
an honest and intelligent opinion. The question
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recited that the plaintiff expectorated blood for
sometime after she sustained a broken rib, but
1t was silent, as was the evidence, as to whether
she had done this prior to the accident. Further,
the question merely assumed “ a broken rib” and
did not designate the particular rib that it was
claimed had been fractured. Here again it was
obviously essential that the doctor know just
what rib was referred to in order to answer the
question properly. So much for the facts that
were set forth.

The question was amazingly lacking in other
facts which were essential to elicit a satisfactory
answer. Nothing was said as to how the accident
occurred; as to whether the plaintiff was con-
fined to bed and, if so, for how long; as to wheth-
er she ran a temperature, and the degree and
duration thereof; as to what symptoms she ex-
perienced in the region of the alleged broken rib;
as to what the condition of her chest was exter-
nally and internally, i. e., whether there were any
bruises, lacerations or abrasions externally or
changes in the breath sounds, any friction rub
or rales internally, and the duration thereof; any
limitation in excursion on either side of her
chest; the time within which the alleged fracture
healed and the result obtained; the color of the
blood expectorated and a multitude of other
things which at once suggest themselves and most
of which, at least, were obviously essential to per-
mit such a question to be answered intelligently.

Counsel for the plaintiff may answer that most,
if not all, of these were not in evidence. This is
so, but does not change the fact that they should
have been if such a question was to be asked,
and, further, should have been incorporated in
the question.
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The fact that the doctor’s answer to said ques-
tion was not a proper one and was not based,
as it should have been, upon the facts included in
the question, is demonstrated by the following
question which was asked the doctor on cross
examination, and his reply thereto (p. 120, 1L
9-13):

“Q Now, what you have testified to here,
doctor, then, all that you have testified to
here about pleurisy has been based upon the
facts that counsel gave you, isn’t that right?
A No, based on the history of the case and
X-rays.”

In other words the doctor’s answer to said
question was based upon the history of the case,
which he was expressly instructed by the trial
judge to disregard (p. 116, 1 39 to p. 117, 1 11),
and upon the X-rays which were not then, nor
thereafter, introduced into evidence.

We respectfully submit that when hypothetical
questions embodying a meagre statement of the
known facts, but, of course, not including the vast
field of unknown facts* are asked of a medical
witness, and the desired answer obtained, the
question should be closely scanned to ascertain
if it embodies evidence sufficient to justify the
opinion given; further, that the question here
objected to was palpably lacking in such evidence
and that the trial judge, therefore, erred in al-
lowing it to be answered.
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POINT VII.

The Trial Judge, upon the application of the
attorney for the defendant to introduce into evi-
dence certain of the interrogatories, and their
answers, that had been propounded by the de-
fendant, erroneously ruled that all of the de-
fendant’s interrogatories, and their answers,
must be introduced if any were to be admitted
into evidence.

Under this heading we will argue Ground of
Appeal No. 13.

This point arose at the conclusion of the case
when the attorney for the defendant attempted
to read into the record certain of the interroga-
tories propounded by the defendant, and their
answers, and appears in the record in the form
of a rather lengthy colloquy between the Court
and counsel for both parties (p. 159, 1 20 to p.
164, 1 25).

Objection was made by the attorney for the
plaintiff that all of the interrogatories pro-
pounded by the defendant must go into evidence
if any were to be admitted (p. 161, 11. 1-10). The
defendant’s contention was that the party pro-
pounding the interrogatories had the right to
introduce those he wished, and that to hold other-
wise would render interrogatories valueless at
the trial by compelling the party who wished to
introduce one or more, but less than all, to put
into evidence all sorts of self-serving declara-
tions by the adverse party that might be con-
tained in other answers (p. 161, 1L 10-33). The
Court took the view advanced by the plaintiff
and refused to let the defendant introduce any
of said interrogatories unless all were offered in
evidence (p. 161, 1. 1-39). The defendant then
offered all of said interrogatories but excepted to
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the Court’s ruling for the reason mentioned
above (p. 163, 1 15 to p. 164, 1 12).

There were ten interrogatories in all (p. 192,
to p. 194). As will be seen from the record (p.
160, 11. 20 to 40) the defendant wished to intro-
duce the interrogatories, and their answers, per-
taining to plaintiff’s alleged injuries. The pur-
pose was to show that although said interroga-
tories were answered on October 21, 1929 (the
accident occurred September 27th, 1928, and the
trial began December 2nd, 1929, or a little over
a year after the accident, and something over a
month before the trial), no mention was made of
certain injuries such as the spitting of blood and
the chronic cough which, at the trial, it was testi-
fied that plaintiff had suffered from, continuously,
from the accident to the trial, and which were
two of the most important alleged facts embraced
in the hypothetical question to Dr. Mageniss
which we have discussed under Point VI. For
this purpose the defendant wished to use inter-
rogatories Nos. 3, 4 and 5, which were read into
the record before objection was made (p. 160, 11
20-40) and No. 9, or all of those pertaining to this
point.

Their importance under the evidence, since
neither they nor any other answer contains any
reference to the injuries mentioned above, is too
obvious to require comment. Under the Court’s
ruling, however, the defendant was compelled,
under penalty of not being allowed to introduce
any of said answers, to put into evidence, in ad-
dition, answers which were rankly self-serving
and very likely to be prejudicial to the defend-
ant, such as the answers to Nos. 1 and 2 (p. 192,
11 30-40) which described how the plaintiff was
injured. There was no testimony whatever in the
cause as to this. The same may be said of No.



72

10 (p. 194, 1. 1-10) which itemized plaintiff’s ex-
penses and included at least two items of which
there was no competent proof, and one of which
there was no proof at all.

These last, i. e., the answers to Nos. 1, 2 and
10, had no bearing whatever upon the subject for
which defendant wished to use the other answers
above referred to, did not explain, qualify or
limit them and were self-serving in the highest
degree. We submit that the Court erred in com-
pelling the defendant to introduce them, along
with those it wished to use* under penalty of not
being allowed to introduce any of said answers.

In Cetofonte v. Camden Coke Co., 78 N. J. Law
662, the syllabus well states the attitude of this

Court upon this subject:

“Under section 140 of the Practice act
(Pamph. L. 1903, p. 575), which provides that
the written answers to written interroga-
tories submitted before trial upon any mat-
ter material to the issue shall be evidence in
the action if offered by the party proposing
the interrogatories but not otherwise, the ac-
tion of the trial judge in permitting the an-
swer to one of several interrogatories to be
offered and read in evidence without ad-
mitting the answers to the remaining inter-
rogatories cannot be said to be erroneous
when there was no showing nor offer to
show, either in the trial court or in the re-
viewing court, that the remaining answers
were material to the issue or that they tended
to explain, qualify or limit the answer ad-
mitted.’’

Beakly v. Freeholders of Camden, 81 N. J. Law
637, 1s to the same effect.

In the instant case there was no showing or
offer to show ‘‘that the remaining answers were
material to the issue or that they tended to ex-
plain, qualify or limit” the answers which the
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defendant wished to offer. On the contrary a
mere reading of them demonstrates conclusively
that they were entirely unrelated.

While we are unable to find any authority that
directly holds that the Court’s action in the case
at bar was error, we respectfully submit that,
reasoning from the authorities above set out, and
having in mind the purpose of interrogatories,
the Court, in the absence of proof that the re-
maining answers were immaterial to the issue or
tended to explain” qualify or limit the answers
originally offered, erred in compelling the de-
fendant to offer the former under penalty of not
being allowed to introduce the latter; that to
hold otherwise is to nullify almost entirely the
value and usefulness of interrogatories under
our practice at the trial by compelling the party
propounding them either not to use them at all,
or, by so doing, to permit the adverse party to
get before the jury a multitude of self-serving
declarations entirely unrelated to the subject for
which the selected answers were offered, and in-
cluding things such as expenses, loss of profits,
et cetera, which he, perhaps, could not prove nor
bring to the jury’s attention in any other way.

CONCLUSION.

We respectfully submit that, for the reasons
enumerated, the judgment against the defendant-

appellant should be reversed and a new trial
ordered..

Respectfully submitted,

HENRY H. FRYLING,
Attorney for and of Counsel with
Defendant-Appellant.
Harold F. Dor geval,
Of Counsel.
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ANSWERING BRIEF OF PLAINTIFF.
Opening Statement.

Counsel for defendant has quite fully covered
the facts of the case as well as the testimony, and
it 1s not our intention to repeat same at any great
length. For the purpose of clarification, we shall
very briefly recapitulate what the bare facts are,
and over which there seems to be no dispute.

Plaintiff was riding as a fare-paying passenger
in the bus of the defendant company, which was
proceeding west on Outwater Lane, in the City of
Garfield. Running into Outwater Lane from the
North, and intersecting the street, only on one side,
so as to form what is commonly termed a dead-end
intersection is Prospect Street. On Prospect
Street a bus operated by some third party, not a
party litigant, was being driven in a southerly di-
rection. That bus was coming from the right of
the defendant’s bus, and stopped at the corner.
The driver of the defendant’s bus (and he did not
testify) stepped on his brakes, as a result of which
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the bus according to the testimony, skidded or slid
somewhat to the right and quite a few feet forward.
There is no dispute that the bus “jerked” and coun-
sel attempts to argue the nature of the jerk. Nev-
ertheless, as a result of the jerk, the plaintiff was
dislodged from her seat, sustaining severe injur-
ies. We say that plaintiff was dislodged from her
seat notwithstanding that as defendant contends
there is no direct evidence of that, because the
circumstantial evidence conclusively proves it to
be so, as well as counsel’s (defendant) assumption
in a great part of cross-examination that plaintiff
fell out of her seat. With this question we will
deal with more at length in any other part of this
brief.

ANSWER TO POINT L

It was not error to refuse motions for non-suit
and directed verdict in favor of defendant and
trial court rightfully refused same.

Before going specifically into the evidence on
this point, counsel desires to point out a few of tht
fundamental rules touching on motions of this
sort.

For the purposes of this motion, the defendant
admits the truth of the evidence presented by the
plaintiff, and of every legitimate inference that
may be drawn therefrom, but denies its sufficiency
in law.

Mumma vs. Easton & A. R. Co., 73 N. J.
Law 653;

Martin vs. North Jersey, 81 N. J. Law
562;

Weston Electric vs. Benecke, 82 N. J. Law
445;



Jones vs. Public Service, 86 N. J. Law
646.

In passing upon the motion, the trial court will
regard the plaintiff’'s evidence in the light of the
most favorable inferences to which such testimony
is legitimately susceptible. If two inferences may
reasonably be deduced from the evidence, one fav-
orable to the plaintiff, and one against him, a jury
question is presented, and a non-suit is improper.

State Consol. Traction vs. Reeves, 58 N.
J. Law 573;

Railroad Oo. vs. Matthews, 36 N. J. Law
531;

Barr vs. Lombard, 53 N. J. Law 233.

In passing upon a motion for a non-suit, the
court will not consider discrepancies between testi-
mony of witnesses called by the plaintiff.

Kaufman vs. Bush, 69 K J. Law 473;
Klie vs. Hollstein, 98 N. J. Law 473.

It is for the trial judge to say whether negligence
of the defendant may be drawn, and it is for the
jury to say whether negligence ought to be drawn.

Simpson vs. Snellenburg, 96 N. J. Law
518, 24 A. L. R. 503;
Liss vs. P. S,, 141 Atl. 1

Bearing these fundamentals in mind, it is ap-
parent that it is not necessary to raise a sharp fac-
tual dispute before a question may be one for the
jury. It may well be, that the evidence on part
of both sides are in “startling accord”, but as long
as there are different inferences that may legiti-
mately be drawn therefrom, it is improper for the
court to take the case away from the jury. We
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know of no better instance for the drawing of in-
ferences than the present case. While as before
stated the witnesses seem to agree on the bare facts
involved, each has a separate and distinct version
as to how the accident happened.

Plaintiff, Katharine Seinner, had quite some dif-
ficulty in speaking English, and for that reason
was placed on the stand and questioned only as to
the injuries and damages that she sustained. She
did not testify about the accident until defense
counsel, over the strenuous objection of plaintiff’s
counsel, appealed to the court’s discretion, and
cross-examined here relative thereto.  (State of
Case, p. 50, 11 10-20). She then testified that the
other bus (referred to as the one coming from the
right) had stopped, (S. of C, p. 51, 1 33).

Q. Did the other bus stop? A. Yes.

and that her bus had not stopped, that it was go-
ing too fast, (11 39-40).

Q And your bus stopped too? A. My
bus no stop. Going too fast and no stop.

It is noticeable that counsel, although he now
complains of plaintiff’'s failure to explain the man-
ner in which she was injured, did not care to ques-
tion her and find out at the trial, although he later
practically assumes that plaintiff fell out of her
seat.

Mary Yores was the next witness called for
plaintiff and the sum total of her testimony re-
specting the accident was that she was sitting near
the window of the bus and saw another bus com-
ing toward Outwater Lane from Prospect Street
(this does not seem to be very clear) (S. of C., p.
55, 1. 30-34) and then asked by the court what she
saw, stated (S. of C., p. 56, 1L 1-10) :



A. I closed my eye and I afraid right
away big accident come and the driver turn
around and the other way and my jitney
bus hit my head in the window and I don’t
know where I am and I look Mrs. Seinner
and I do not see and I see Mrs. Seinner sit
in the floor and I want talk.

further cross-examined by defendant’s counsel, she
testified as follows (S. of C., p. 62, 11. 10-40) :

Q. You said you expected a big accident?
A. That is very big.

Q You saw a big accident was going to
happen? A. Yes.

Q When you saw this other bus come
out— A. Other bus stay.

Q. Let me finish my question, please, when
you saw other bus come out you thought
there would be a big accident? A. Yes.

Q And that whBs just before the bus jerk-
ed? A. That bus stay over there Prospect
Street.

Q. When you thought there was going to
be a big accident— A. It stay up there.

Q When you thought there was going to
be a big accident then your bus jerked? A.
What is jerked?

By the Court:

Q. It was just before Mrs. Seinner fell on
the floor that you thought there would be a
big accident? A. Yes.

Q. Just before you banged your head? A.
I saw jitney pass Prospect Street but stay
and my jitney run fast.

Q And you bunked your head? A. Yes.

Q. And she fell on the floor? A. Yes.

\ores corroborated Mrs. Seinner’s statement that
the bus was traveling at a fast speed. Both con-
tended that the driver crossed the intersection with
reckless abandon, and did not exercise proper con-
trol over the bus. The inference from the story
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of both is that the defendant driver instead of con-
ceding the right of way to the bus coming from his
right, attempted to cross first, or else misjudged
his distances, so that he had to check his bus, and
when the bus on his right stopped, continued to
cross, and as Mrs. Vores says “driver turn around
and the other way” indicating that the bus had
swerved.

It is humorous to note defendant’s attempt to
capitalize the fact that Mrs. Vores does not even
mention a “jerk.” Counsel is wrong, the witness
did mention jerk, she asked what “jerked” means.
It i1s also noteworthy that while counsel mentions
the lack of evidence of plaintiff’s fall, the court in
its questions, supra, assumed that plaintiff fell to
the floor.

Q And you bunked your head? A. Yes.
Q. And she fell on the floor? A. Yes.

Elinore Schmidtroth, the witness to succeed Mrs.
Vores, was probably the most damaging witness
produced respecting the nature and character of
the jerk in question. She testified that she was a
passenger in the same bus that Mrs. Seinner was
riding, that the bus was traveling on Outwater
Lane, that she was looking out of the window, (S.
of C.,, p. 64, 1l 13-20) and as they were ‘getting’
to the street, Prospect Street, and there was anoth-
er bus coming up, which did not come out, but was
just about to make a turn, (11. 21-24) that her bus
was going down hill, not fast, and “all of a sudden
the bus came to a sort of a stop”.

Further testimony: (S. of C., p. 64, 1. 30-32)

Q. And what happened to the bus then?
A. Tt gave a jerk.

Q. Were you jolted at all then, were you
moved at all? A. I felt the jerk.



(further, page 65, 11. 1-14)

Q Any way. When it jerked did it stay
in the same place? A. It moved.

Q. Where did it move? A. Toward the
right.

Q Sideways? A. Yes, sir.

Q How far? A. I cannot judge.

and further (lines 28-35) :

Q And it stopped? A. He did not make
a complete stop there. A. He went real
slow but then he started up again.

Q. As soon as the skid was over, he went
ahead? A. Yes. He did not make a com-

plete stop.
Q He came to almost a stop and then
went ahead? A. Yes.

and then towards the conclusion of her testimony,
notwithstanding that counsel claims there is no
characterization of the jerk in question, the wit-
ness emphatically states that the bus gave “a real
jerk” (S. of C., p. 69, 11. 26-30).

Q You were not nearly thrown out? A.
All that I knew the bus gave a real jerk.
I was sitting with my boy friend and I felt
his arm tighten around me.

A short resume of Elinor’s testimony, reveals
the unalterable inference that the bus was travel-
ing along at a moderate rate of speed going down
hill, that the bus driver either did not maintain a
proper observation for vehicles coming from hi»
right, or if he did, either misjudged his distance, or
deliberately continued, and then “all of a sudden”
the bus came to a “sort of a stop”, skidded to the
right, both sideways and forward, and then con-
tinued forward, without coming to a complete stop.
She testified that the bus gave a real jerk, and that
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her boy friend tightened his arm around her.

Joseph Leslik, was the only other witness for
the plaintiff. Apparently the stenographer did
not catch the difference between the word “police”
and “peace”, as the record indicates plaintiff’s
counsel represented to the court that he had some
police officers in court, that the Chief of Police ask-
ed to have given preference, (S. of C., p. 32,.11. 1-
10). The fact is (off the record) that Leslik is an
officer of the Garfield Police Department. Leslik
testified that the accident happened at about 8:30,
(S. of C.,, p. 32, 1l 26-27) that Outwater Lane, at
the scene of the accident is about 75 feet wide, (1L
31-33) that it comes to a slope (1. 34), going down
hill (1. 38) that Prospect Street runs dead-end in-
to Outwater Lane (p. 33, 1. 13-15) that it was rain-
ing before and the pavement was wet (p. 33, 1L
10-13), further testimony (p. 33, lines 15-31).

Q As you are out on Outwater Lane, and
before you reach Prospect Street, did you
observe any vehicles coming out of Prospect
Street? A. There was a bus coming out.

Q How far was your car from the corner
where Prospect Street was? A. About 200
feet.

Q. And was that bus on Prospect Street
on the left or right of your bus? A. He was
on the right.

Q. At that time when this bus was coming
out what did you observe the driver of the
Public Service do? A.He did not do any-
thing until he came 50 feet away and then
he noticed a bus and jammed his emergen-
cy brake on.

Q. Then what happened? A. And then
the bus went out into the gutter and the
rear wheel hit the gutter.

that after the bus hit the curb, the front of the bus
was sticking out towards the center of the road



9

(p. 33, 1. 33-36) and that occurred about ten feet
from Prospect Street (11. 37-40), further testimony
indicated that the bus traveled about ten feet after
applying his brakes, (p. 34, 11 15-19).

Q. ,So that from the time he applied his
brakes to the time that the bus stopped, how
many feet had he travelled? A. About 10
feet.

Asked how fast he thought the bus was travel-
ing, just before the accident he answered “about
fifteen or twenty miles”, (p. 36, 11. 37-40). Asked
what happened to the occupants of the bus, Leslik,
stated that they were all shaken up (p. 37, 1L 18-
20) and further asked if he saw any people off their
seats, answered, (11 26-28)

“They were all shook up off their seats
but this woman was knocked out,”

We especially note the fact that defense counsel,
actually assumes that plaintiff was thrown from
her seat during his cross-examination of Leslik (p.
39, 1. 1-6).

Q Of course, as you say, she was the only
one thrown from her seat? A. Thrown out
of her seat, yes.

Q To the floor? A. Yes, she was the
only one thrown to the floor.

It is also important to note that in Leslik’s
opinion, if the Public Service bus had continued
ahead, there never would have been an accident.
This was not volunteered, as defense counsel would
have your honors believe, but was in answer to his
own question over the withdrawn objection of
plaintiff’s counsel, (p. 40, 11. 36-40).

Q. If the Public Service bus had continued
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ahead there would have been a collision? A.
No.
Mr. Simon: I object to that. I will
withdraw it if he can answer it.
The Witness: There never could be a
collision. The other bus was already out
when he applied his brakes.

Other important points brought out by Officer
Leslik was that the bus skidded about ten feet (p.
42, 11. 39-40), that he saw the driver apply both the
emergency brake and foot brake, (p. 44, 1. 6-8)
and that the driver stopped his bus at a point not
a regular stopping place, (p. 44, 1. 13-17)

Defense produced three witnesses, who were rid-
ing in the bus as passengers. Their testimony
with the exception of Joseph Hastick is brief, weak
and corroborative.

Josephine DeLotto merely testified that there
was a jerk, (p. 74, 1L 24-25), and that she was not
thrown from her seat. Asked if she was nearl\
thrown from her seat, she stated that she did not
remember, (p. 74, 1. 27-28).

Lena Pallatina testified that she knew something
happened, that she felt a skid or jerk (p. 75, 1L 27-
30) that it happened so quick that she did not
know what kind of a jerk it was, but that it did not
throw her off her feet and “maybe she went for-
ward a little bit.” (p. 79, 1. 30-37). She did not
remember whether the bus made a half-turn, oi
skid and did not see the other bus involved, (p. 80,
1L 1-11).

Joseph Hastick stated that the bus was travel-
ing between ten and fifteen miles an hour befoie
the accident (p. 81, 1L 20-22) that when his bus
jerked, he just happened to see forward, and saw
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the other bus coming to a dead stop, (11. 26-31),
further (11. 32-34) :

Q. And what did your bus do, did it stop
or did it go on? A. After the bus skidded
to one side—

further describing the action of the bus, (p. 82, 1L
10-14)
Q. You say the bus jerked and skidded to
one side? A. Yes.
Q. What side did it skid to, right or left?
A. To the right.

and further after a colloquy by the court (11. 38
40) :
Q. Did the bus skid to the side at all? A.
Yes.
Q. How much would you say it went to
the side? A. About three feet.
Q. Three feet side movement? A. Yes.
Q. Did it slide forward at all? A. Yes,
it did slide forward.
Q. Hoav many feet? A.About ten or
twelve.

By the Court: So that the motion of
the bus was ten or twelve feet forward
slide and the rear of it went three feet to
the right?

A. At the same time it Avas going forward
it Mas skidding sideways.

This concludes our summary of the different wit-
nesses’ testimony. It is apparent that there are
slight differences of opinion respecting distances,
and speeds. There is also a difference of opinion
respecting the characterization of the jerk, togeth-
er with descriptive testimony relative thereto.

At this stage of the case, the defendant now con-
tends that there Avas no question for the jury to
determine, of course bearing in mind that the most
favorable inference of the testimony is to be ad-
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duced to plaintiff, and that the credibility of the
witnesses, unless incredible as a matter of law, is
not to be questioned. It is unfortunate that our
Practice Act does not permit a plaintiff in a tort
action to move for a direction of the verdict, for we
feel that were there such provision, the court would
be bound to direct the jury to assess damages, be-
cause the undisputed testimony shows the defend-
ant to be guilty of negligence. There of course,
was no question of contributory negligence, and
the court pursuant to plaintiff’s request (S. of C.,
p. 17, 1L 20-27) rightfully charged the jury, (p.
172, 1L 20-25).

“Of course, there is no testimony here of
any contributory negligence. The only
question I repeat for you to determine is
whether or not there is wrong done by the
Public Service to the Plaintiff, whether
there was a violation of the law that it owed
her.”

We must also bear in mind that the defendant be-
ing a common carrier, owed to the plaintiff a high
degree of care to see that she was safely transport-
ed to her destination. With the legal status we
shall deal with more in detail, elsewhere in this
brief.

Briefly, the gist of defendant’s contention is (1)
that he was confronted with a sudden emergency,
and (2) that there was not such a violent or unus-
ual “jerk” that would bring it within the line of
the “jerk” cases. Off hand, it would seem to us
that both grounds are inconsistent with each other.
If there was a sudden emergency, and as the evi-
dence shows, the bus driver jammed both his foot-
brake and emergency brake, skidded and slid a dis-
tance of ten to twelve feet, then it is hard for wus
to conceive that there was no unusual jerk, and if
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there was no unusual jerk and the driver had his
bus under proper control, then it is difficult for us
to understand what emergency he may have been
confronted with, unless it may be construed to
mean merely a mental condition.

Just what is an emergency, and just what does
mean? The Diamond Webster Dic-
tionary, published by the World Syndicate Com-

“emergency”

pany defines “emergency” as follows:

“n. a sudden occasion; pressing necessity;
crisis”

Incidentally, while we will attempt to prove
that the situation was far from an emergency one,
we might point out, that there may be two kinds of
emergencies particularly respecting accidents.
There may be one which we might define as a real
emergency, totally unforseeable, and which would
come exactly within the facts of the Corkhill vs.
Camden & Surburban Railway, 69 N. J. Law 97,
and then there may be one which we might define
as a negligent emergency, if there is such a thing,
one occasioned through carelessness and negli-
gence.

Does counsel intend to convince this court that
his driver while in the proper and careful control of
his bus, was suddenly confronted with an unfor-
seen crisis? Is there any reason in the world why
there should have been an accident (had the busses
continued) if his bus was at all times under care-
ful and proper control? And there is one more
point troubling us, where was this driver of the
other bus referred to? Why was he not produced
in court, or accounted for? It is quite hard for
us to imagine, that the Public Service, after at-
tempting to place all of the blame on this “other
bus” should slip up on such an important part of
their investigation. Placing the blame on a third
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party not produced in court in our opinion, if the
court will pardon us for the vernacular, is a “lame
duck” argument. Is there any evidence that the
other bus was being driven excessively, or was not
under control? This accident did not occur at an
alley-way or at some narrow driveway, where a car
may suddenly shoot out to the peril of a passing
motorist. This accident occurred at a regular,
wide, normal street intersection. Why should a
bus traveling at a moderate rate of speed have to
skid ten to twelve feet forward and some three feet
sideward? If a proper observation was maintain-
ed, why was it necessary to jam both the foot brake
and the emergency brake?

Coming back for a moment to the testimony. De-
fendant spends a few pages criticizing and charac-
terizing Officer Lesnick’s testimony, and we feel
that it is only fair on our part to come to his de-
fense. As a rule if testimony of witnesses is to be
weighed and discriminated, that of an officer of the
law, is to be given the greater weight. An Officer
of the law, sworn seven years ago to enforce and
uphold the law, produced in court, sworn to
tell the whole truth and nothing but the
truth, and counsel, although he does not dare
claim he perjured himself, claims that his tes-
timony is “so studded with flat contradictions and
patent inaccuracies and which is, on so many
points, directly contradicted by every other wit-
ness— does not meet the high standards for verac-
ity which our courts require— that renders the
whole of the testimony of this witness unworthy to
be classified under the heading of credible evi-
dence.” Let us see if that is so. Is there anything
unusual about Lesnick’s testimony that the bus
was traveling between fifteen to twenty miles an
hour? Witness Joseph Haschik testified that the



bus was going ten to fifteen miles an hour. Is there
anything unusual about Leslik’s opinion that the
bus travelled about ten feet before it stopped?
Witness Joseph Haschik stated that it skidded be-
tween ten to twelve feet. Is there anything unusu-
al about Leslik’s opinion of the width of the road
at the scene of the accident? Does 75 feet impress
this court with being grossly exaggerated? The
case took two days to try and counsel had an op-
portunity to have the road measured to the inch,
but he did not do it. He apparently was content
to rely on the evidence produced in court, and now
he is objecting. What is unusual about seeing the
bus driver jam his brakes while the bus was ap-
proximately fifty feet away from the other bus?
We think that is the exact fact. Nobody testifies
otherwise. What is wirong with the opinion that
the average road is fifty feet wide? Certainly we
feel that all of these questions touching on credi-
bility were for the jury. We somewhat admire
counsel’s brushing statement that his evidence can-
not come under the title of “credible evidence.”
Notwithstanding this, counsel then tamely saves
a statement here, and a statement there, saying
that it is in point with what the other witnesses
testified to. Nothing wunusual about counsel’s
strategy, it happens in almost every brief he writes.

Counsel continues with a comparison of the tes-
timony, and then draws the excellent postulation
that (brief, p. 16, 11. 4-8)

“the recorded actions of both drivers, as
well as the other testimony, leaves no doubt
but that if both buses had continued a col-
lision would have ensued.”

this notwithstanding that on his own cross-exami-
nation, Officer Leslik, who was riding in the bus

right next to the bus driver, emphatically stated
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that if the bus had continued there would have
been no accident. This in our opinion was in it-
self sufficient to permit the jury to determine that
the driver was negligent. Just because counsel
keeps hammering “emergency”, “emergency” does
not mean that that is so. If there was an emer-
gency, and we claim there was none, it was certain-
ly for the jury to determine. The facts in the in-
stant case certainly are not analogous to the Cork-
hill vs. Camden & Surburban Railway, supra. A
review of the facts there will readily disclose that
the motorman did everything that a reasonable
prudent person could have done and that while
the electric car he was operating was crossing the
tracks, “a train unexpectedly approached” round-
ing the curve, “giving no signal, bell or whistle”.
Certainly he was confronted with an emergency,
and we think that the Supreme Court rightfully
complimented the motorman for maintaining a
complete presence of mind. We submit that not
only was it for the jury to determine whether the
bus driver exercised a high degree of care, but that
the great weight of the evidence showed that he
was negligent.

Now as to the other point argued by the defend-
ant that the lurch was not of such a nature, as to
permit it to come within the cases cited by the de-
fendant. It is true that with the exception of
Miss Schmidroth, who testified that the bus gave
a real jerk, there was no witness who character-
ized the jerk. As to whether or not it is proper
for counsel to ask a witness whether the jerk was
unusual or violent, we cannot say. Off hand, with-
out searching for authority on point, we would as-
sume that it would be calling for such a conclu-
sion that to decide it would oust the jury of its
function, and permit the witness to determine
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what is the duty of the jury. Were the question
of the jerk merely incidental, we would unques-
tionably say that such a question is proper, but
where the gist of the case, and the question of
liability depends a great deal upon that one single
factor, we think the question is not one of opinion
for the witness, but one of fact for the jury. So
in this case, we say it is for the jury to determine
what sort of a lurch or jerk, this bus gave, and
they are to draw their conclusions from all of the
facts and circumstances. The fact that no person
was thrown from his seat is a fact to be taken into
consideration in connection with the severity of
the jerk. So also the fact that Mrs. Vores ‘bang-
ed’ her head, or the fact that all of the passengers
were shaken up, or the fact that one passenger
‘went forward a little’ or the fact that one passen-
ger felt a ‘real’ jerk, are facts to be taken into con-
sideration in coming to a conclusion respecting
the severity of the ‘jerk’. So also we must consid-
er the skid and slide of the bus, and the fact (if
the jury found that to be so) that the rear right
wheel struck the curb. This case is different from
any cited by the defendant in that involves the dis-
lodging of a passenger while sitting in her seat
and not the unbalancing of a passenger while
standing or walking in the car. There are sever
al other noteworthy points too. The cases touch-
ing the subject of lurches, involve trolley cars run-
ning on rails, which as the court explains in the
case of Consolidated Traction vs. Thalheimer, 59
N. J. Law 474, 37 Atl. 132:

“As street cars run upon rails fixed and
leveled in the highway and not permitting
lateral motion, and are provided with brakes
which when applied quickly or when, after
being applied, are released quickly, before
the momentum of the car has been over-



come, produce known mechanical effects up-
on persons on the car, the occurrence of a
jerk or lurch of the violence described fair-
ly justifies an inference that either the
tracks were improperly laid, or were out of
order, or the brakes were improperly
handled”

necessarily involve as pointed out by the defend-
ant in Chester vs. P. S. Ry. Co., 94 Atl. 953, that
the ‘ordinary progress of a trolley car from rail
to rail is, in a sense, a succession of jolts and
lurches’ but obviously an autobus does not have
the restricted motion (from rail to rail) that a
trolley car has. Of course, defendant does not
contend that plaintiff was dislodged by one of the
ordinary movements of the bus. Is there any
proof that a bus in its natural operation, lurches
or jerks as does a trolley car?

We refer once more to Consolidated Traction
vs. Thalheimer, supra. The facts there show that
plaintiff had walked to the rear door of the car,
which was open, and was just coming out of it
when she was thrown into the street by a move-
ment of the car which she described as a “jerk”.
The defendant moved for a non-suit on the grounds
that there was no evidence of a breach of duty
owed to the plaintiff, and that the plaintiff was
guilty of contributory negligence. The trial court
denied the motion and this court in commenting

upon it stated:

“Upon an application for a new trial, a
serious question would be presented as to
the weight of this conflicting testimony; but
upon error the weight of testimony cannot
be considered. Our review is limited to the
consideration of the question whether Mrs.
Thalheimer’s evidence, if credence were given
to it, was sufficient to establish the liabili-
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ty of the traction company to answer for her
injury.

“The contention that the evidence in ques-
tion was insufficient to show a breech of the
duty which the traction company, as a cer-
rier of passengers, owed to Mrs. Thalheim-
er, cannot in my judgment prevail. That
duty has been described in this court as call-
ing for a high degree of care. Railway Co.
vs. Lee, 50 N. J. L. 438, 14 Atl. 883.”

and further in commenting upon the lurch or jerk
in question stated:

“At all events, the fact that such a lurch
or jerk occurred as would have been unlike-
ly to occur if proper care had been exercised
brings the case within the maxim, “res ipsa
loquitur,” as expounded in the Court of
Errors in Bahr vs. Lombard, 53 N. J. Law
233, 21 Atl. 190, ete.”

Counsel- goes into a rather lengthy and detailed
discussion of Faul vs. North Jersey St. Ry. Co.,
70 N. J. Law 795 in an attempt to bring that case
within the facts in the case at bar. A careful
study of the details will reveal, however, a wide
difference in the facts. It may be noted that the
plaintiff was the only person who referred to the
action of the motorcar as a jolt’ and from the
physical facts it is quite evident that plaintiff was
not thrown from the platform because of any 9olt’
or ‘Jerk’. The court in passing upon that ques-
tion stated:

“No passenger inside of the car, whether
standing or sitting, testified that he noticed
any jolt of the car. That expression was
only used by the plaintiff.”

and it may be noticed that the reason why there
was no recovery in the May vs. North Hudson Ry.
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pose an obligation of a “nice adjustment of the
exact amount of power necessary” which the court
said was very difficult of calculation. The facts
there are entirely different from those in the in-
stant case. We think that the true test is laid
down in the Whalen vs. Consolidated Traction
case, and speaking of that case, the same court
says:

“The accepted rule in actions founded up-
on negligence is that, when the plaintiff
shows that he was injured through some act
of the carrier’s servant which might have
been prevented by due care, if the carrier
proves that such care was in fact exercised,
negligence cannot be inferred by the jury.
Whalen vs. Consolidated Traction Co., 61 X.
J. Law 609.”

The Raeuber vs. P. S. Ry. Co. case, (89 X. J. Law
366) may be very readily distinguished from the
instant case. There the evidence showed that
plaintiff was in the act of alighting from the steps
of the car, and that just at the moment that he
was stepping onto the step, the car gave a jerk
which threw him into the street. The court re-
fused to sustain the judgment holding:

“There is no proof that the jerk of which
plaintiff complains was abnormal, or any-
thing -more than was merely incidental to
the proper observation of the car.”

In other words the court said that every car when
coming to a stop for the purpose of permitting pas-
sengers to alight, does during the natural course
of operation jerk to some extent, and the plain-
tiff in that case failed to prove that this jerk was
anything more than the usual jerk. However, the
facts in the case sub judice are totally different.
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Here we have a plaintiff who is sitting in her seat,
and is dislodged because of the action of the bus.
We submit that plaintiff has proved that this jerk
in question was one caused by negligence and not
one which occurs in the normal operation of the
car. And here we might also comment, that mere-
ly because one of defendant’s witnesses may have
received “more than one of those jerks” is not in-
dicative of the fact that the jerk was not unusual
or that it was not occasioned by negligence. It
may well be that Miss De Lotto has had the pleas-
ure of riding with several reckless drivers, upon
which occasions she experienced other jerks.

In Burr vs. Pennsylvania R. R. Co., 64 N. J.
Law 30, the Supreme Court after deciding that
question of an ordinary lurch or violent lurch, un-
der the conflicting evidence was properly submit-
ted to the jury, in commenting upon the trial
judge’s charge said:

“The charge, in substance, was that, if
there were no more violence and lurching
than ordinarily attend the starting of a train,
the jury could not draw from it an infer-
ence that the company was negligent;”

It i1s a matter of common knowledge that a train
propelled by steam, must of necessity, while start-
ing, lurch and jerk to some extent, and it is for
that reason, by virtue of the law of physics, that
the trial court charged that there must be an extra-
ordinary lurching before there can be an inference
of negligence. And in connection herewith, we
call the court’s attention to the fact that all of
these abnormal or extra-ordinary jerk” cases in-
volve the theory of inferred negligence or the
maxim of Res Ipsa Loquitur, whereas in the in-
stant case plaintiff has exceeded that requirement
and has actually proved negligence on the part of
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the driver. We have no quarrel with Haile vs.
Clayton & Hoff Co., 61 N. J. Law 197, and agree
in toto with everything therein stated. Here we
again call attention to the fact that the driver
acted as a prudent person and at all times had his
vehicle under proper control. This is not true in
the instant case.

Nirk vs. Jersey City, 75 N. J. Law 646, involves
a different set of facts and is therefore inapplicable
to the present situation. In Budner vs. P. S. Cor-
poration, 74 N. J. Law 298, the court found the
verdict to be against the weight of the evidence
stating:

“The question of the negligence of the de-
fendant was properly submitted to the jury,
but more than a dozen witnesses upon the
car that the deceased fell off testified that
they felt no jar or jerk of the car, and seven
witnesses testified that, when the deceased
was on the run board after the car started
his hat blew off, and he reached or jumped
for it, and thus fell off the car and down
upon the pavement and was injured.”

That case too, embraces an entirely different set
of facts. So also, is Agry vs. Pennsylvania It.
Co., 146 Atl. 587. That covers the last of defend-
ant’s citations.

It will be noted that with the exception of the
Corkhill vs. Camden & Surburban case, supra,
there is no reported case involving the lurching
or jerking of a car injuring a passenger who is
seated, and that case turned upon the question of
liability while acting in an emergency.

We have one more citation which may or may
not be of assistance. In Scott vs. Bergen County
Traction Company, 63 N. J. Law 407, 43 Atl. 1060
the syllabus of the court recites:
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The occurrence of a sudden lurch or jerk
of a street railway car, of sufficient violence
to throw a passenger off the platform who
was there preparing to alight and awaiting
the stoppage of the car for that purpose, jus-
tifies an inference of a breach of duty upon
the part of those operating the car within
the maxim, “Res ipsa loquitur.” Traction
Co. vs. Thalheimer, supra. That the car
was following another closely, which was
stopping and starting suddenly, is a fact for
the consideration of the jury in determining
the cause of the sudden lurch or jerk, and
as bearing upon the question of negligence
arising in the cause.

The railway company operating such a
car is bound to exercise a high degree of
care to carry its passengers safely in or up-
on whatever part of the car they are per-
mitted to ride.

So also in the instant case, it was properly left
for the jury’s determination as to the negligence
of the other bus, if any, in relation to the swerv-
ing and jerking of the defendant’s bus.

Without again recapitulating the testimony, and
with permission to repeat once more our theory
that the argument propounded by the defendant on
the point of sudden emergency and on the point of
abnormal jerking, are inconsistent, we respectfully
submit that the entire question was rightfully and
properly submitted to the jury, and that there was
ample evidence as a matter of law, for the jury to
have returned a verdict.
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ANSWER TO POINT 11.

The trial judge did not submit the case to the
jury upon erroneous principles of law, did not in-
ject any imaginative issues, and did not errone-
ously instruct the jury on the question of negli-
gence.

It was with a good deal of interest that we read
counsel’s elaborate treatise on this subject. It very
strongly reminds ns of early historic Greek times,
when Sophistry was the vogue. Counsel certainly
makes a strong attempt to prove that almost every-
thing that the trial court stated was either errone-
ous or unwarranted. We wonder what counsel
would say if the tables were reversed, and he were
“sitting on the other side of the fence.”

We suppose that a trial court should be restrict-
ed in his charge to some four or five lines. We sup-
pose that a trial judge should merely say “Gentle-
men of the Jury, you have heard the evidence, and
it is for you to say whether or not the defendant
was negligent and the plaintiff contributorily neg-
ligent” and continue with a definition of negligence
and contributory negligence and then conclude
with “the case is in your hands.” It is fundamen-
tal that a party cannot complain of the court’s
failure to charge certain propositions of law un-
less specifically requested to do so by counsel. An
examination of the record also discloses that each
of counsel’s requested instructions were charged
and defendant makes no complaint of failure to so
charge. Defendant therefore cannot as he claims
in his brief, charge the court with failing to charge
adequately and to suit his convenience. Has coun-
sel the right to limit the language of trial judge?



25

Has he a right to choose his words? We submit
that it is within the proper discretion and conduct
of the trial judge to comment on the testimony,
limited of course to the rule of “fair comment,”

That a trial judge has the undoubted right to
comment on the testimony, is now well settled law
As was held in Merklinger vs. Lambert, 76 N. J.
Law 806, 72 Atl. 119:

“What the trial judge said upon the facts
was not subject to criticism. The language
used was by way of illustration merely, and
had been preceded by a clear and distinct
charge that it was for the jury to determine,
under the circumstances of the case, whether
the deceased was guilty of contributory neg-
ligence. It cannot be disputed that the trial
judge has an undoubted right to make such
comments and expressions upon the testi-
mony as he thinks necessary for the direc-
tion of the jury, so long as he leaves the jury
to determine the facts and draw their own
conclusion therefrom.” Foley vs. Laughran,
60 N. J. Law 464, 38 Atl. 960; Camden &
Atlantic R. R. Co. vs. Williams, 61 N. J.
Law 646, 40 Atl. 634. (italics ours)

See also Kneip vs. N. Y. & L. R. R., 131
Atl. 886.

Coming directly within the foregoing rule, we
quote the cold, simple and unequivocal language of
the trial judge:

“You decide this case from your recollec-
tion of what the testimony was, not from
mine, because I may have misstated it, and
if T have in any particular, you will disre-
gard any misstatements that I have made.
There is no significance in the fact that I
have not covered all of the testimony. You
must decide it from all the testimony, and
you must decide it from all the testimony,
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as yon remember it, and if I have stated it
incorrectly, or if counsel has in any particu-
lar, of course, you will disregard such mis-
statement, but depend rather on your own
recollection of what the testimony is.”

We think that the criticism of the trial judge is
not only absolutely unwarranted, but is totally un-
fair. A complete reading of the charge, not the
distangled separation and isolation of certain
statements, will readily reveal to an unbiased mind
that it was fair, impartial, clear, distinct and legal.
It will reveal that the defendant was' given every
possible benefit. It will reveal that the court
charged a “high degree of care” denotes nothing
more than a degree “commensurate with the risk
or danger”, (S. of €., p. 172, 11. 36-39), that if they
found the driver was confronted with a sudden
emergency (bearing in mind that we claim there
was no proof of sudden emergency), they “must
test his conduct by what you think a reasonable,
prudent person would have done if confronted with
a similar emergency,” and to continue in the exact
language of the trial court, (p. 173, 10-34) :

He is not required to exercise the Dbest
possible judgment. He is only required to
exercise that degree of skill and care which
a reasonable, prudent man would be expect-
ed to exercise under similar circumstances.

If you find, for instance, that this occur-
ance was an unavoidable accident (which
we again say 1s contra to the proof, and
should not have been submitted to the jury)
and not due to any lack of care or negligence
on his part then, of course, your verdict must
be no cause for action.

By proximate cause is meant the directly
producing cause without which the accident
would not have happened.

The term “proximate” indicates that there
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cy intervening between the defendant’s dere-
liction and the injury.

If therefore, you find that the proximate
cause of the accident was a third party, the
other bus in this case, then your verdict
must be no cause for action.

In addition to everything that we have previously
said, we must also bear in mind the general rule
as stated in Carey vs. Deems, 129 Atl. 191:

“But, in considering the judicial action
complained of the court will not set aside
_ . Asuch error has produced manifest wrong
w*** ('1Sfbj ~the verdict, even where error appears, unless
and injury to the party against whom the
verdict has been rendered.” Butler vs. Ho-
boken Printing, etc. Co., 73 N. J. Law 45,
62 Atl. 272.

This rule is merely affirmative of the provision
in our Practice Act, and was obviously adopted for
the purpose of administering justice. The Act
prohibits a cause from being reversed merely be-
cause of some technical error, unless as stated, it
can be shown that such error was prejudicial and
injurious. The Act specifically provides:

Section 163—sub-section 303. 27. Revers-
al or New Trial on Merits.

No judgment shall be reversed, or new
trial granted on the ground of misdirection,
or the improper admission or exclusion of
evidence, or for error as to matter of plead-
ing or procedure, unless, after examination
of the whole case, it shall appear that the
error injuriously affected the substantial
rights of a party. (Laws of 1912, c. 231, p.
382, supplementing L. 1903, p. 537).

Thus, in order for this court to reverse the judg-
ment on the grounds urged by the defendant, it
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must appear, after the entire reading of the record
that prejudicial and injurious error was committ-
ed.

With these rules in mind, and without undertak-
ing to specifically answer each argument urged by
the defendant under this point, we respectfully
submit that the contention of the defendant is to-
tally devoid of merit.

ANSWER TO POINT III.

The trial judge did not admit erroneous testi-
mony, and did not erroneously charge the jury as
to the measure of damages plaintiff was entitled
to recover.

Briefly, the defendant complains of the trial
court’s action in permitting as an item of recovery
the amount of $70 which represented the loss of
wages for one month on the part of a daughter
Grace. The evidence is uncontradicted that the
daughters turned over their entire earnings to the
mother, it appearing that the mother was a widow,
and that they supported her, (S. of d, p. 20, 1L
1-4). This is objected to, both as to admission in
evidence, and as to an instruction of damage. Aside
from being very trivial, and of course, not harm-
ful (amounting only to $70) we feel that facts are
brought squarely within the ruling of the court in
Oorum vs. Davis, 3 Misc. 981, 130 Atl. 448, wherein
the court, to be quoted at length, stated:

“The sixth point is that it was erroneous
to instruct the jury that the husband could
recover for a loss of his own wages while he
was attending his wife. The testimony
showed that she needed care and nursing,
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and that, instead of hiring a nurse, he had
stayed away from his work and attended her
himself. It appeared that he earned ordin-
arily from $3 to $3.75 a day, and that he
stayed away from work for two weeks. The
total amount claimed on this item would
therefore be something like $40. It is com-
mon knowledge that a trained nurse at the
present time costs about $40 a week, and it
is very doubtful whether even a practical
nurse could be had for less than $20 a week.
The argument made is that, if the husband
earned $1000 a week, he could recover that
amount under this charge; but the simple
answer is that, if he had earned $1000 a
week, such an instruction would probably
never have been given to the jury. In test-
ing the propriety of an instruction, the court
necessarily must consider the instruction
with reference to the particular case before
it. State vs. Egan, 84 X. J. Law 701-706,
87 Atl. 455

That case should satisfactorily dispose of any
doubt on the ruling of the trial judge respecting
the item of $70 for loss of one month’s wages.

ANSWER TO POINT 1IV.

The trial judge did not erroneously submit to
the jury an item of expense for which there was
no competent proof and plaintiff claims defend-
ant is estopped from attacking the charge re-
specting a disputed point of damage, because
same is peculiarly a subject matter for a rule to
show cause.

Without repeating the testimony of Mrs. Seinner
and Mrs. Yores on the subject of working for plain-
tiff, and the charge therefor, plaintiff contends that
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all the record must show is that there was some
evidence from which the court had a right to sub-
mit to the jury the question of compensation fo;
such services.

As pointed out in defendant’s brief (p. 59), the
evidence shows that Mrs. Yores worked for Mrs.
Seinner for a period of six or seven months, that
Mrs. Seinner did not pay anything to Mrs. Yores
because she had no money to pay and Mrs. Vores
testified that Mrs. Seinner was a good friend of
hers and wanted to pay her and she said “you want
to give me something $12 a week is enough” (brief,
of def., p. 59, 1. 1-4). Obviously it appears that
Mrs. Seinner was financially in a position that
would not enable her to make payment, and
because of that position, Mrs. Yores was
very reluctant to enforce payment, leaving
it entirely up to the volition of the plaintiff.
This does not necessarily mean that because of
such situation Mrs. Vores had no right to be com-
pensated. After all, the test for measuring Mrs.
Seinner’s damages is “what has she become and
what will she become obligated for” and there is
no rule of law that could prevent Mrs. Vores from
suing Mrs. Seinner tomorrow. There is no proof
that these services were unnecessary or voluntary,
and the presumption is to the contrary. The rule
is well settled that one can recover for the perform-
ance of household duties, except in the case of a
member of the immediate household, in which case
there is a presumption that such duties are per-
formed gratutiously. We are not interested in the
weight or credibility of the witnesses!” testimony,
for that too has been held to be immaterial, on an
appeal. The only question then to be considered
is was there any legal evidence from which the
court might charge the jury on that subject. We
submit there was.
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Then there is another question which is serious-
ly disturbing our minds. Can an appellate court
reverse a case on an instruction of the trial judge,
covering one of several elements of unliquidated
damages, particularly when that claim, as is ap-
parent from the record is a minor element of dam-
age? We contend not.

See Karnhuff vs. Kelch, 69 N. J. Law 499, 55
Atl. 163. There the syllabus of the court recites:

5. In an action of tort brought by hus-
band and wife, the declaration, which con-
tained but a single count, set forth some
grounds of special damage for which the
plaintiffs were entitled to sue jointly, and
another ground of- special damage for which
the husband in his own right, was alone en-
titled to recover; the ad damnum clause
claimed simply the “damages of the said
plaintiffs” and the judgment was that the
plaintiffs recover “their said damages.”

He1a (following Consolidated Traction
Co. vs. Whelan, 37 Atl. 1106, 60 N. J. Law
154), that the effect of the verdict and judg-
ment was to give only those damages to
which the plaintiffs were jointly entitled.

So, we likewise feel in the instant case, that the
“effect of the verdict and judgment was to give
only those damages to which plaintiff was justly
entitled.” At least the presumption should be to
that effect. To begin with the total amount in-
volved approximated three to four hundred dol-
lars, (six or seven months at $12 per week).
Thus, if error was committed, and we deny that it
was, it constituted so minute an element of dam-
age, that as a matter of law the jury could not
have been prejudiced thereby. The defendant did
not object to its introduction as evidence, and we
feel that had the judge not charged that as an ele-
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ment of recovery, the jury would have returned
the same verdict.

As an indication that the court will not pass
upon an instruction relating to damages on an ap-
peal, unless that point is material, see Livesey vs.
Helbig, 87 N. J. Law 303, 9" Atl. 47. In that
case it appeared that the court charged the jury
“manifestly large damages, so far as the evidence
in the case indicates, would be entirely out of the
question and entirely improper.” The jury how-
ever returned a verdict in favor of the defendant.
The court in deciding that the error complained
of was immaterial stated:

“By no process, of reasoning could the
judge’s limiting the jury to find a small
amount of damages induce their finding no
damages at all. What was said as to the
measure of damages was immaterial unless
the jury first found in favor of the plain-
tiff.”

And in the case of Conveyor and Equipment Com-
pany, Inc. vs. Shapiro, 7 Adv. Rep. 1095, decided
by this court in October last, although there was
no legal evidence which would justify a verdict
of “no cause of action” (which was returned by
the jury), the defendant admitting in court that
a sum of $36.43 was due to plaintiff, and the court
charging the jury to that effect, this court affirmed
the verdict of the jury on the theory that the plain-
tiff should have obtained and prosecuted a rule to
show cause, in which instance a new trial would
undoubtedly have been granted.

The rule has been adequately demonstrated in
Johnston vs. N. Y. & L. B. R. Co.,, 656 N. J. Law
421, 47 Atl. 586. The facts are quite fully sum-
med up in the syllabus of the court which holds:

2. The charges of the court that the jury
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might, in fixing the damages of the wife, con-
sider the remote possibility of her husband’s
death, and, in event thereof, the possible
loss to her in her earning power thereafter,
was error; but in view of the reasonableness
of the damages awarded in the case consid-
ering the character of the injuries to the
wife and the evident lack of harm to the de-
fendant arising from the erroneous instruc-
tion the verdict should not be set aside.
Harmless error is not ground for reversal.

and the court in commenting thereon, specifically
stated:

“The verdict was a very reasonable one
under the evidence. There is nothing in the
case, therefore, to show that the element of
damages suggested by the court as a possible
one for the jury to consider was given by
them any importance in fixing the damages,
and it does not appear to have been other
than harmless error, for which the'verdict
should not be set aside. Whitaker vs. Mill-
er, 63 N. J. Law, 587, 44 Atl. 643.

We call attention to the fact that this case was
brought up on a rule to show cause, where obvious-
ly, it was within the discretion of the court to re-
duce the damages, if found to be erroneous.
Oases of foreign jurisdictions are quite lacking.
The rule was, nevertheless adopted in a Pennsyl-
vania court, wherein it was held that the court’s
instructing covering the measure of damages was
harmless error. Walsh vs. Altoona & Electric Ry.
QOo., 232 Pa. 479, 81 Atl. 551. In that case, to our
way of reasoning, (and as the court characterized
the charge) the learned trial judge in illustrating
the measure of damages by far exceeded his realm.
Even a casual reading discloses that it was erro-
neous. In spite of it all, the court held:
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“We are not convinced that the errors
complained of in the second and tenth as-
signments did the defendant any harm. The
amount of the verdict shows that the appel-
lant was not injured by the illustration given
by the learned judge in his charge as to the
proper manner of estimating the damages.
We do not approve of the language used by
him in submitting the case on the question
of damages, and complained of in the second
assignment; but it is apparent that it work-
ed no injury to the appellant in this case,
and therefore the assignment is not sustain-
ed/

The case of Bartow vs. Erie R. Co., 73 N. J.
Law 12, 62 Atl. 489, cited by the defendant, is we
think, distinguished from the facts outlined in the
instant case. While apparently, the action there,
is styled in tort, there is no indication that the
suit was one for personal injuries. Nor is there
any indication respecting the amount of profits as
compared with the size of the verdict. On the
contrary we feel that that portion of the charge
controlled the entire case respecting the damages,
and it was for that reason that the verdict was re-
versed. It may be noted that the case there re-
lied upon, East jersey Water Co. vs. Beiglow, 60
N. J. Law 201, 38 Atl. 631, involves a property
damage claim and is based on a charge of unusual
diversion of water resulting in damage.

Before concluding this point, we desire to note
two things. One is in answer to defendant’s con-
tention that the trial court charged the jury that
Mrs. Yores was employed for a period of seven or
eight months, when as a matter of fact, it was
only six or seven months, which we feel was cor-
rected when the court adequately instructed the
jury, as previously pointed out in our brief, to dis-
regard anything told them which was inconsistent
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with their recollection of the evidence, and to rely
solely on their judgment of the facts. The other
point is that we desire to here incorporate every-
thing that already has been said relative to the
necessity of error being both prejudicial and in-
jurious.

We respectfully submit that there was no error
by which the defendant was prejudiced or dam-
aged.

ANSWER TO POINT V.

The trial judge did not charge that there was
evidence of plaintiff being permanently disabled,
and what the court did say was not error.

The defendant alleges that the verdict is errone-
ous because the trial court charged the jury:

“She says she 1is permanently disabled.
She says so through her counsel. She says
this is a permanent disability. Now, on
that question doctors do not agree.”

Bearing in mind that this is the court’s inter-
pretation of fact, and repeating as we have said
on two other occasions, that the court adequately
and emphatically charged the jury to disregard
his version of the facts and to accept their own,
and the fact that before a cause may be reversed
it must appear that the error charged was both
prejudicial and injurious, we feel that the argu-
ment of the defendant is so frivolous as not to
warrant any further consideration. We will
therefore proceed to the next ground of appeal.
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ANSWER TO POINT V I.

The trial judge did not commit error in permit-
ting an expert witness to answer a hypothetical
question that accurately embodied the facts in
evidence.

A careful perusal of the allegations charged
under this ground of appeal, is in our opinion un-
true in fact, as well as unsupported in law.

Mrs. Seinner testified (P. 26, 1. 21-24) that be-
fore the accident she felt all right, but after the
accident she felt very sick, that before the accident
she weighed 160 and after the accident, 128, that
(P. 27, 1. 3-21) before the accident she never
coughed, but since the accident she coughed very
much, expectorating blood almost every morning.
Plaintiff’s daughter Ethel testified that her mother
was never under a doctor’s care before the acci-
dent, and Mrs. Vores that before the accident Mrs.
Seinner looked ‘“fat and red face.” (P. 63, 1. 1-
3) It is untrue that there was no evidence of a
broken rib, unless the defendant means to contend
that a fractured rib'is.different from a broken rib.
Nor is it true that Dr. Magennis did not mention
which rib was fractured, nor in our opinion should
it make any difference. A fractured rib would
give the same problematical results whether it
were the second or the fifth.

We can hardly assume that any expert testi-
mony on the part of Dr. Magennis is damaging to
the defendant, because at the most it was merely
corroborative. The record discloses that Dr.
Cohen, who was the attending physician, quite
fully covered the question of traumatic pleurisy,
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as well as undergoing a healthy cross-examination
on that subject.

The contention that the question should have in-
cluded a multitude of elements mentioned by the
defendant, is equally without merit. An injury
to the pleura is a very simple matter, and as the
doctor testified is a good probability in every frac-
tured rib case.

Hypothetical questions asked of experts, are al-
ways within the discretion of the trial judge, and
unless the permission of such question is damag-
ing, error cannot be complained of. We think the
facts come properly within the ruling laid down
in Kaltman vs. Bocino, 126 Atl. 654.

We therefore submit that the lower court com-
mitted no error in permitting the witness to answer
the question discussed.

ANSWER TO POINT VII.

The trial court did not commit error in permit-
ting all of the interrogatories to go in evidence,
since they were offered for the purpose of attack-
ing the credibility of the plaintiff, and they there-
for became competent as touching upon the ques-
tion of credibility.

The defendant was not harmed by the introduc-
tion of the remaining interrogatories as they were
merely corroborative, having already been testi-
fied to in detail, in addition to which they were
harmless since they touched mostly on the ques-
tion of damages.

Defendant offered to introduce interrogatories
3,4, 5, and 9. These were introduced together
with the remaining interrogatories 1, 2, 6, 7, 8 and
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10. The defendant had the use and benefit of the
interrogatories that he offered to introduce, and
he therefore is precluded from complaining on
that score. A perusal of the remaining interro-
gatories readily discloses that they were already in
evidence, having been testified to by different wit-
nesses. Certainly if the questions were proper as
interrogatories, they were proper for trial exami-
nation, and we know of no case where interroga-
tories were asked before trial, that were not sub-
sequently, during the course of the testimony, re-
peated. This is not a case where new evidence
was brought in by means of self-serving declara-
tions. This is not a case where the plaintiff did
not take the stand, and through the medium of in-
terrogatories, foreign evidence was introduced.

Notwithstanding, we think that the interrogator
ies properly limited and qualified each other. This
1s particularly true, because the defendant intro-
duced them, merely for the purpose of attacking
the witness’s credibility. It certainly seems un-
fair, and we think, is not within the spirit of the
Practice Act, to permit a party to select those in-
terrogatories which are favorable to him, to the ex-
clusion of all others.

Harris’s Pleading and Practice, (page 423) com-
menting on Answers to Interrogatories as evidence
recites: N

The party serving the interrogatories
should not offer in evidence only those
answers which are favorable to him, omit-
ing others tending to qualify the answers
offered in evidence.

So also, the syllabus of this court in the case of
Beakly vs. Board of Chosen Freeholders, 81 N. J.
Law 637, 80 Atl. 457, recites:

Under section 140 of the practice act (P.
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L. 1903, p. 575), which provides that the
written answers to written interrogatories
submitted before trial upon any matter
material to issue shall be evidence in the
action if offered by the party proposing the
interrogatories, but not otherwise, the action
of the trial judge in permitting the answers
to several interrogatories offered and read
in evidence without admitting the answers
to the remaining interrogatories cannot be
said to be erroneous when there was no
showing nor offer to show, either in the trial
court or in the reviewing court, that the re-
maining answers were material to the issue,
or that they tended to the issue, or that they
tended to explain, qualify, or limit the an-
swers admitted.

Thus, we submit, that under the Beakly case, all
that is necessary to show for the remaining inter-
rogatories to become admissible, is that they are
material to the issue. And the answers in our
opinion being very material, it does not now make
any difference whether counsel so stated at the time
that the interrogatories were offered. The Prac-
tice Act (section 140) providing either party may
propound written interrogatories “upon any mat-
ter material to the issue” we cannot quite under-
stand the court’s ruling that the remaining inter-
rogatories must be material to the issue, unless it
was the intention of the act to prevent a party
from introducing separated interrogatories which
are obviously favorable to him. And we are more
inclined to the view that the party proposing the
interrogatories should prove that the remaining
interrogatories which he intends to exclude, do not
explain, qualify or limit those answers that he at-
tempts to introduce. This to us seems to be the
fairer rule. Nevertheless, we submit, that it should
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really make no difference, whether it be because
the other answers are material, or limit or qualify
those which are offered m evidence, or whether it
be because the answers admitted were harmless,
having already been testified to as part of the evi-
dence. We ask the court to also bear in mind that
there is no decided case holding it to be error to
permit an entire set of interrogatories to be intro-
duced in evidence.

For the reasons herein urged, we respectfully
submit, that each of the defendant’s grounds of
appeal is without merit, and if at all the trial
court committed error, such error was harmless.

We respectfully pray that Defendant’s appeal
be dismissed.

Respectfully submitted,

AARON L. SIMON,
Attorney for and of Counsel
with Plaintiff-Appellee.









