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New Jersey Court of Errors

I t  is, on this tw enty-second d a y  o f N ovem ber, 
nineteen hundred and seventeen, stip u lated  and 
agreed  b y  and betw een the respective A tto rn e y s 
fo r  the above nam ed p la in tiff  and defendant, th at 
the annexed statem ent m ay and shall be consid-
ered asi the agreed  S ta te  o f F a cts  fo r  purpose o f 
appeal.

and Appeals

-S tip u la tio n

N E W  J E R S E Y  S U P R E M E  C O U R T

J o h n  P . B u c k e l e w ,

T h e  B o a r d  o f  Ch o s e n

HOLDERS OF MIDDLESEX (
t y , Ne w  J e r s e y ,

vs.

D efei

P la

20

E D M U N D  A . H A Y E S ,
A tto rn e y  o f P la in tiff. 

G E O R G E  L . B U R T O N , 
A tto rn e y  o f D efendant.



A g r e e d  S t a t e  O f F a c t s  

{ F ile d  D ec. 3 ,1 9 1 7 .)

N E W  J E R S E Y  S U P R E M E  C O IJH T

10 J o h n  P . B u c k a l e w ,
P la in tiff ,

vs.
T h e  B o a r d  o f  C h o s e n  F r e e -

h o l d e r s  of  M id d l e s e x  C o u n -
t y , N. J .

D efen d an t.

B y  agreem en t, the nam e o f the h ig h w a y  was 
2 o  am ended to re a d  “ W o o d b rid g e  and N ew  B ru n s-

w ick  .T urn pike fro m  H ig h la n d  P a r k  to  Bonham - 
to n ,”  and i t  w a s ad m itted  th a t the W oo d b rid ge 
an d  N ew  B ru n sw ick  T u rn p ik e  is  a C o u n ty  road.

J o h n  P . B u c k e l e w , the p la in tiff, testified  th at 
on the n ig h t o f  F e b r u a r y  1, 1915, in  g o in g  from  
N ew  B ru n sw ick  to  P e rth  A m b o y, a lo n g  the W ood- 
b rid g e  and N ew  B ru n sw ick  T u rn p ik e, a t a  point 
n ea r R o lfe ’s L a n e, and w h ile d r iv in g  an autom o-
bile  a t a  slow  ra te  o f speed, and w h ile  tra v e lin g  on 

gQ the tra v e le d  p a r t  o f  the h ig h w a y, on the right-han d 
side o f the road, h is autom obile ra n  into  a  hole 
in  th e ro a d w a y  and w as dam aged, and he w a s in -
ju re d  so th at he w as confined to the h o sp ita l for 
o v e r  a w eek.

P e t e r  N y b o , the p h o to g ra p h er, w as sw orn and 
p ro v e d  p h o to g ra p h s m arked  E x h ib its  1, 2, 3 and 
4, w hich  show ed th a t the hole com plained o f ex-
ten d ed out ab out to the cen ter o f  the trave led  

40 h ig h w a y. T h a t the hole a t  the edge o f  the road
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A g re e d  S ta te  o f F a cts

was about two feet deep, and about three or three 
and a h a lf feet w id e ; th a t the roadw ay at th at 
particu lar p lace had been elevated  some fo u r  feet 
above the p ro p erty  ad jo in in g  the h igh w ay on 
either side,.

Ma mie  R o l f e , a  w itn ess produced on beh alf o f , , ,
«■ • I I I '

the p lain tiff, testified th at she lived  on the W ood- 
bridge and N ew  B ru n sw ick  T urnpike, and that the 
plaintiff, M r. Buckelew , w as h u rt in fro n t o f her 
house and when she saw  him  he w as un con sciou s; 
that the condition o f the h igh w ay know n as the 
road from  H igh lan d  P a r k  to Bonham ton w a s 
p retty  b ad ; th at there w as a hole in  it, and th at 
the w itn ess told  A n th on y J. G ebhardt, one o f the 
F reeholders, about it. T h is notice w as com m uni-
cated to M r. G ebhardt about a  w eek b efo re  the

20accident; th at M r. G ebhardt had received  three 
notices as to the condition o f the h igh w ay, the first 
a month or so before M r. B uckelew  w ent into the 
hole; that th is notice w as com m unicated to him  
p erson ally; th at the p ractice  w as to rep a ir  the 
holes by fillin g them up w ith  sand, but th at the 
sand w ould w ash out on each ra in  storm  ; that the 
w itness knew  that M r. G ebhardt w as the d irector 
of the B oard  o f F reeh old ers, and th at w as the 
reason she notified him  o f the condition o f the 
h ig h w a y ; th at th is p a rticu la r hole w as there about ^0 
a week before the accident, and th at she notified 
Mr. G ebhardt about the h o le ; th at she told  Mr. 
G ebhardt about the hole as soon as the hole ap -
peared in the h ig h w a y ; th at these holes w ere oc-
casioned b y  the rain s, and th at each tim e there 
w as a  ra in  storm , the road  w ould  w ash  o u t ; that 
this had continued fo r  m any m onths, and the w it-
ness requested a reta in in g  w all to be p laced there, 
and that a fte r  the accident to the p lain tiff, the 40
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A g re e d  S ta te  o f F a cts

h igh w ay in that lo ca lity  w as fixed w ith  cement and 
has not, since it  w as cemented,, w ashed out, but 
th at p rio r  to the accident, it  w as fixed w ith  sand 
b y  dum ping loads o f sand there, w hich w as w ashed 
out w ith  each ra in  fa ll.

10 I t  w as adm itted th at A n th on y J. G ebhardt, the 
person  re fe rre d  to b y  the above w itness, w as D i-
rector o f the B o a rd  o f Chosen F reeh old ers of 
the C oun ty o f M iddlesex in F eb ru a ry , 1915, when 
the accident happened.

W i l l ia m  R o l f e , a  w itness prod uced on beh alf o f 
the p la in tiff, stated  th at he saw  p la in tiff ’s autom o-
bile the m orning fo llow in g  the accident, in  the hole 
in  the r o a d ; th at the ro ad  w as w ashed out in sev-
era l p laces fo r  a  fe w  m onths p rio r to th e accident, 
and th at the w ashouts w ere rep aired  by d irt, sand 
and g ra v e l b y  dum ping into the holes, and at the 
n ext ra in  th ey w ould w ash  out again  and there 
w ould  be another h ole; th at the hole w hich the 
p la in tiff ’s autom obile w as in w as there fo r  v e ry  
n ear a  w eek; th at th is road  w as p aved  in  1905 or 
1906, and also th at there w as a bridge across the 
road  at about the spot w here the accident hap-
pened, and th at the w a ter ran  across the h igh w ay 
underneath the b rid ge, and when the h igh w ay w as 
rep aired  and p aved1, a p ipe w a s la id  down, but w as 
p ut underneath the su rface o f the ground, w ith  the 
resu lt th at there w as no p ipe or other m eans o f 
ta k in g  the w a te r  aw ay.

M r. B u rto n : “ I  m ove fo r  a  non s u it .”
T he C o u rt: “ A  non suit w ill be entered and an 

exception n o ted .”

{E n d orsed ) :
F iled , Dec. 3, 1917,

40 Thom as F . M artin ,
Clerk.

30
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Agreed State of Facts 

STATE OF NEW  JERSEY 

De pa r t m e n t  op  S t a t e

I Thomas F. Martin, Secretary of State of the 
State o f New Jersey, and ex-offico Clerk of the 10 
Court of Errors and Appeals in the last resort in 
all causes, do hereby certify that the foregoing 
is a true copy o f S t a t e  o f  F a c t s  and S t i pu l a t i o n  
in re John P. Buckelow, Plaintiff, vs, the Board 
of Chosen Freeholders of Middlesex County, New 
Jersey, Defendant, as the same is taken from and 
compared with the original.

‘Filed, December 3rd, 1917, and now remaining
on file in my office.

In Testimony Whereof, I have hereunto 20 
set my hand and affixed the Official 

(Seal) Seal of said Court at Trenton, this 
Twenty-fifth day of February, A. D., 
1918,

THOS F. MARTIN, 
Secretary of State.
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T r a n s c r ip t  O f P le a d in g 's  P o r  T r ia l  

N E W  J E R S E Y  S U P R E M E  C O U R T  

M id dle sex  Co u n t y

10  J o h n  P. B u c k a l e w ,

P la in tiff,
vs.

T h e  B o a r d  of  Ch o s e n  F r e e -
h o l d er s  of  t h e  Co u n t y  o f  
Middl ese x ,

D efendant.

E dm und A . H ayes, A tto rn e y  fo r  P la in tiff
20

George L. Burton, Attorney for Defendant. 

(Summons Issued April, 15, 1915.)

T he P la in tiff, resid in g  in  the C ity  o f  New 
B ru n sw ick, C oun ty o f M iddlesex and S tate  of 
N ew  J e rse y , sa y s  th a t:

F i r s t  Co u n t :

30 U For many years prior to the date of the in-
jury herein complained of, and upon the date of 
said injury, the defendant Board owned or had 
under its control a certain highway or road lead-
ing from New Brunswick to Bonhamtown, and 
known as the Bonhamtown Road in the Countv 
of Middlesex.

2. D efendant, through its  officers, agents and
40 servants, wrongfully changed the grade of said
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Transcript of Pleadings For Trial

highway at various points and places by piling 
and spreading upon said highway sand, dirt and 
stones, commonly called gravel, without attempt-
ing to embank and prevent said gravel from 
washing away.

3. Defendant by its wrongful act, caused to be 10 
made in said highway many deep excavations, 
thereby rendering said public highway dangerous 
for travel.

4. Defendant had been repeatedly notified of 
the condition of said road prior to the, accident 
herein complained of, but made no attempt to 
remedy its wrongful acts.

5. On the night o f February 1, 1915, the plain-
tiff, while passing along and upon said highway 20 
in a vehicle known as an automobile, and in igno-
rance of the fact that said road or highway was
in any other than a perfectly safe condition, and 
without any fault or negligence on his part, drove 
and ran into a deep excavation which was wrong- 
I fully and illegally made by said defendant in said 
highway, and his head, shoulders and body were 
severely injured.

6. By reason of said injury so received, plain- o q  
tiff was taken to St. Peter’s Hospital, in the City
of New Brunswick, where he was compelled to 
remain for two weeks, and then taken to his 
home, where he was compelled to remain for four 
weeks, and was unable to return and resu m e his 
customary duties for twelve weeks after the re-
ceiving of said injury.

40
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T ra n scrip t o f P lead in gs F o r  T r ia l 

S econ d  Co u n t :

1. Sections 1, 2, 3, 4  and 5 o f the F irs t  
Count are h ereby m ade a  p a rt o f this Count.

2. T he autom obile so owned, operated and 
10 driven  b y  p la in tiff w as dam aged and destroyed

and rendered unfit fo r  use b y  reason o f  it  so 
being run into the excavation  so m ade in said 
h igh w ay by defendant, and p la in tiff  w as com-
pelled  to sell and dispose o f  said  autom obile, los-
in g  th ereb y One Thousand D ollars ($1,000).

3. A t  the tim e o f  the said  in ju ry  p lain tiff 
owned and conducted a g a ra g e  in the C ity  o f New 
B runsw ick, and d u rin g  the tim e he w as unable 
to be about his business he w a s  com pelled to em-

ü p lo y  and en gage add itional help, fo r  which he 
p aid  the sum  o f tw enty-tw o ($22) p er week, fo r  a 
p eriod  o f tw elve w eeks. H e w as obliged to pay 
T w o H undred D ollars ($200) fo r  m edical atten-
tion and for-m edicines and fo r  h ospita l expenses.

P la in tiff  dem ands T h ree Thousand F iv e  Hun-
dred D ollars  ($3,500) on the F ir s t  C oun t; and on 
the Second Count, One Thousand F iv e  H undred 
D ollars ($1,500) dam ages.

30
E D M U N D  A . H A Y E S , 

A tto rn e y  fo r  P lain tiff.
(F ile d  A p r il  19, 1915.)

D efendant sa y s  t h a t :

De f e n s e  t o  F i r s t  Co u n t :

1. I t  denies the first p a ra g ra p h  o f this Count.

2. I t  denies the second p a ra g ra p h  o f this 
Count.
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T r a n s c r i p t o f P l e a d i n g s F o r T r i a l

3. I t d e ni e s t h e t h i r d p a r a g r a p h o f t h i s C o u n t.

4. I t d e n i e s t h e f o u r t h p a r a g r a p h o f t h i s 

C o u n t.

5. A s t o t h e s t a t e m e n t s i n P a r a g r a p h  5, d é -

f e n d e n t h a s n o t a n y k n o w l e d g e o r i n f o r m a ti o n j q  

t h e r e o f s u ffi ci e n t t o f o r m  a b eli e f.

6. A s t o t h e s t a t e m e n t s i n P a r a g r a p n  0, d e -

f e n d a n t h a s n o t a n y k n o w l e d g e o r i n f o r m a ti o n 

t h e r e o f s u ffi ci e n t t o f r o m  a b eli e f.
■ t

D e f e n s e  t o  Se c o n d  Co u n t :

1. A s t o P a r a g r a p h  1 o f t h i s C o u n t, d e f e n d a n t 

m a k e s t h e s a m e a n s w e r s a s h a v e b e e n m a d e b y i t 

t o p a r a g r a p h s 1, 2, 3, 4 a n d 5 o f t h e fi r s t c o u n t a s 

a b o v e s e t f o r t h .

2. A s t o t h e s t a t e m e n t s c o n t ai n e d i n t h e s e c -

o n d p a r a g r a p h o f t h i s c o u n t, d e f e n d a n t h a s n o t 

a n y k n o w l e d g e o r i n f o r m a ti o n t h e r e o f s u ffi ci e n t 

t o f o r m  a  b eli e f.

3. A s t o t h e s t a t e m e n t s c o n t ai n e d i n t h e t h i r d 

p a r a g r a p h o f t h i s c o u n t, d e f e n d a n t h a s n o t a n y 

k n o w l e d g e o r i n f o r m a ti o n t h e r e o f s u ffi ci e n t t o 

f o r m  a b eli e f.
o U

F i r s t  L e g a l  De f e n s e  t o  F i r s t  Co u n t :

D e f e n d a n t w ill o b j e c t t h a t t h e c o m pl ai n t d i s -

cl o s e s n o c a u s e o f a c ti o n. I t w ill c o n t e n d t h a t a n 

a c ti o n w ill n o t li e i n b e h a lf o f a n i n d i v i d u a l w h o 

h a s s u ff e r e d s p e ci al d a m a g e f r o m  t h e n e gl e c t o f 

a p u bli c c o r p o r a ti o n t o p e r f o r m  a s p e ci al d u t y.

1 Se c o n d  L e g a l  De f e n s e  t o  F i r s t  Co u n t  :

I t w ill c o n t e n d t h a t a c i v il s u i t w ill ' n o t li e 

a g a i n s t a m u n i ci p al c o r p o r a ti o n i n c o n s e q u e n c e 4 0 

o f d a m a g e s s u s t ai n e d b y a n i n d i v i d u a l b y r e a s o n
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N otice o f A p p e a l

o f the im p ro p er condition  o f  a p u b lic  street or 
road.

T h ir d  L e g a l  De f e n s e  to  F i r s t  C o u n t :
I t  w ill contend th a t in  the absence o f  a  statute 

an  actio n  w ill n ot lie  a g a in st a m u n icip al corpo- 
ra tio n  because o f  d am age su stain ed  in  conse-
quence o f  a  s tre e t o r  ro a d  b e in g  out o f rep air. It 
w ill contend th a t th e re  is  no sta tu te  im posing 
such a lia b ility  upon a  m u n icip al corporation .

F o u r t h  L e g a l  De f e n s e  to  F i r s t  Co u n t :
T h e d efen d an t w ill contend th a t  the p la in tiff 

w a s  g u ilty  o f co n tr ib u to ry  n egligen ce.
A s  to  the second count, d efen d an t w ill ra ise  the 

sam e fo u r  le g a l d efen ses a s  above set fo rth , re- 
20 la tin g  to  first count.

POSTEA.

This case was tried before Judge Frank T. Lloyd, with a 

, at the Middlesex Circuit on October 30th, 1916.

At the conclusion o f the p la in t if f 's  case, a motion for a 

u it was granted.

Frank T♦ Lloyd,
Judge.

40
T o  G e o rg e  L . B u rto n , E sq u ire , A tto rn e y  fo r  

D efen d a n t :
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Notice of Appeal

of the improper condition of a public street or 
road.

T h ir d  L e g a l  D e f e n s e  t o  F ir s t  C o u n t :
It will contend that in the absence of a statute 

an action will not lie against a municipal corpo-
so ration because of damage - sustained in . conse-

quence of a street or road being out of repair. Lt 
will contend that there is no statute imposing 
such a liability upon- a municipal corporation.

F o u r t h  L e g a l  D e f e n s e  to  F ir s t  C o u n t :
The defendant will contend that the plaintiff 

was guilty of contributory negligence.
As to the second count, defendant will raise the 

same four legal defenses as above set forth, re- 
2 0  lating to first count.

B o ar d  o f  C h o s e n  F r e e h o l d e r s  ) Aetion at Law.

GEORGE L. BURTON, 
Attorney for Defendant.

(Filed June 8, 1915.)

Notiee Of A ppeal

NEW JERSEY SUPREME COURT

30

Plaintiff

Defendant.

40

To George L. Burton, Esquire, Attorney for 
Defendants
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N otice o f A p p e a l

Ta k e  n o t ic e  th at the p la in tiff appeals to the 
C ourt o f E rro rs  and A p p ea ls  o f the S ta te  o f N ew  
Jersey , from  the whole o f the judgm ent entered 
in this case, upon the fo llo w in g  g ro u n d :

T he tr ia l C ourt directed a judgm ent o f non-suit 
aga in st the p la in tiff, and in  fa v o r  o f the defend- 
ant, w hen thereunto m oved b y  counsel fo r  the 
defendant, w hereas, said  C o u rt should h ave de-
nied said  m otion, and should have subm itted to 
the ju r y  fo r  decision the questions in volved  in the 
issue.

E D M U N D  A . H A Y E S , 
A tto rn e y  o f A p p ellan t.

I, W i l l i a m  C. G e b h a r d t , C lerk  o f the Suprem e 
'Court o f the S ta te  o f N ew . J erse y , do c e rtify  th at 
the fo re g o in g  is a  tru e  tra n scrip t o f the p leadings 
in the above stated  cause as the sam e rem ain on 
file in  m y office.

In  testim ony w h ereof I  h ave set m y 
hand and seal o f said  C ourt, a t 

(S eal) T renton, this tw enty-sixth  d ay  o f 
O ctober, A . D. nineteen hundred and 
sixteen. 30

W m . C. G E B H A R D T ,
C lerk.





New Jersey Court of Errors 

and Appeals

Jo h n  P. B u c k e l e w ,
Plaintiff-Appellant, 

vs.
B o a r d  o f  C h o s e n  F r e e h o l d e r s  o f  

M i d d l e s e x  C o u n t y ,
Defendant-Appellee.

Action at Law.

>■ Brief for 
Appellee

(a ) Prelim inary Statem ent

The plaintiff, John P. Buckelew, was injured on the 
night of February i, 1915» as a result °f an accident to 
his automobile which he was driving, which accident was 
caused by his automobile running into a hole in the road 
known as the Woodbridge and New Brunswick Turnpike, 
in Middlesex County. This road was a county road. Suit 
was instituted in the Supreme Court and the plaintiff was 
non-suited. The case is now before this court on appeal. 
It appears that a rain storm had caused a washout on 
the road, which before repairs were made, the plaintiff 
ran into and was injured. It also appears that previous 
washouts had occurred from rain storms at or near this
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point, and that each time the Board, after proper notifica-
tion, would fix the same. The particular hole in which 
the plaintiff was injured had existed for a week previous 
to the accident.

(b ) Argum ent 

Point 1

The rule o f law  applicable to  the facts in this 
case has been w ell settled by  the courts o f this 
State. In  a long line o f decisions it  has been ad-
judicated in  conclusive form  that the neglect o f a 
m unicipal corporation  to  perform , or its negli-
gence in  the perform ance of, a public duty im posed 
on it  by  law, such as the proper repair o f roads, is 
a public w rong, to  be rem edied by indictm ent, and 
cannot constitute the basis o f a  civ il action by an 
individual who has suffered particular dam age by 
reason o f such neglect.

Sussex vs. Strader, 18 N. J. L., 108.
Livermore vs. Freeholders, 29 N. J. L., 245.
Pray vs. Mayor of Jersey City, 32 N. J. L., 394*
Waters vs. Newark, 56 N. J. L., 361; 28 Atl., 

717.
Bisbing vs. Asbury Park, 80 N. J. L., 4J6 ; 78 

Atl., 196.

It is quite evident from the facts of this case that the 
public at large was to a greater or less extent subjected to 
the same condition to which the plaintiff refers his special 
injury. This being so there is no private right of action 
by the plaintiff.

Waters vs. Newark (supra).
This exemption, however, it has been settled, does not 

extend to municipal corporations, where the injury is the 
result of active misconduct or active wrong doing, 
chargeable to the corporation. Active wrong doing as 
illustrated in cases hereinafter cited consist of some



3

positive acts on the part of a municipal corporation, such 
as the actual digging of an excavation by the municipality 
or the intentional diverting of surface water from the 
course it would naturally take and casting it, for a 
corporate purpose, in a large body, on the lands of an 
individual, where, except for the artificial drains, it would 
not go.

Hart vs. Union County, 57 N. J. L., 99; 29 Atl., 
490.

Kehoe vs. Rutherford, 74 N. J. L., 659; 65 Atl., 
1046.

Dohrmann vs. Hfudson County, 84 N. J. L., 735 ; 
87 Atl., 463.

Jerolamon vs. Belleville, 101 Atl., 244.

In the case of Hart vs. the Freeholders of Union 
County, a case which is relied upon by the defendant, it 
appears that the injury was due to a deep excavation dug 
by the Board of Freeholders in the public highway. It is 
respectfully submitted that there is a radical difference 
between digging an excavation and permitting a depres-
sion to be worn in the road by natural causes. The first 
calls for active misconduct on the part of the municipality 
in digging the hole, whereas, the latter merely makes the 
municipality guilty of passive negligence.

The cases of Kehoe vs. Rutherford, supra; Dohrmann 
vs. Hudson County, supra, and Jerolamon vs. Belleville, 
supra, which completes the reported cases on the liability 
of a municipality for active misconduct, are all cases 
where the municipality, through artificial drains, divert-
ed surface water from the course that it would 
naturally take and cast it upon the lands of an individual. 
This misconduct, it has been well settled, amounts to 
active wrong doing.

In no cases that I have been able to discover has it even 
been contended that the neglect to repair a road consti-
tutes active misconduct. The most that it has ever been 
contended, is that it amounts to mere passive negligence
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such as to bring it within the operation of the general 
rule, making a municipality liable to public indictment, 
but exempting it from suits by private individuals.

Where the municipality is not amenable c iv ilite r  ab 

in itio , notice given by an individual to a municipality of 
a defect in the road, will be of no avail.

Waters vs. Newark (supra).

Reading the two lines of cases together and by graft-
ing the exception on the general rule we find that mere 
neglect on the part of any municipality to repair a road 
even after notification, does not afford a basis for suit to 
a private individual who has suffered special damage 
thereby, and that the corporation is only chargeable for 
what might be called active and actual misfeasance.

The plaintiff further maintains that the defendant hav-
ing been given notice of the condition of this road and 
having repaired it in such a manner that subsequent rain 
storms would destroy part of the repairs, that this was 
equivalent and equal to a tortious act such as if it had in 
the first instance dug an excavation. It is extremely diffi-
cult to follow this argument, because of the fact that in 
one instance non-repair of the road is due to passive negli-
gence and permissive decay, while in the other instance it 
is due to positive tortious act. Passive negligence and per-
missive decay clearly are embraced within the rule which 
exempt municipalities from suit by individuals for the ne-
glect of a public duty. In order to construe repairs to be 
active misconduct it would certainly have to appear that 
the repairs resulted in making the road worse and by 
no stretch of reasoning could it be considered that where 
repairs actually improved the road that it was tortious 
misconduct on the part of the municipality to so improve 
the road. It does not appear from the evidence in this 
case that the repairs made the road any worse, but on 
the contrary it appears they had the effect of actually 
improving the conditions. The kind or nature of repairs 
is a matter which the Court is not immediately concerned
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in because of it being of a highly local character in t e 
particular municipality affected and at any rate there is 
not sufficient evidence to show that these repairs were 
improperly made.

The defendant corporation contends that there has not 
been any active wrong doing on the part of the Board of 
Chosen Freeholders of Middlesex County by neglect to 
repair this road. This fact would seem to have been 
clearly in the mind of the trial judge when a non-suit 
was directed in this matter. And having been found as 
a fact by the trial judge his findings should not be dis-
turbed unless there is absolutely no evidence to support
such a finding. . .

For the reasons above stated, the appeal should be
dismissed with costs.

Respectfully submitted,

FREDERICK F. RICHARDSON,
Substituted Attorney for the Board 

of Chosen Freeholders of Middlesex 
County.
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B R I E F  F O R  A P P E L L A N T  

T h e  F a c t s

P la in tiff , Joh n  P . B n ckelew , w as in ju re d  on the 
n igh t o f  F e b r u a r y  1 ,1 9 1 5 , as the resu lt o f an  acc i-
dent cau sed  b y  an autom obile w hich  he w a s  d r iv -
in g  ru n n in g  into  a  hole in  th e ro a d  kn ow n  as the 
W oo d b rid ge  an d  N ew  B ru n sw ick  T u rn p ik e  in  M id -
d lesex  C o u n ty , w h ich  w as a  cou n ty  road.

M r. A n th o n y  J . G ebh ard t, D ire c to r  o f the B o a rd  
o f F re e h o ld e rs  o f the C o u n ty  o f M id d lesex, h ad  
been notified  about a  m onth b e fo re  the acciden t o f 
the cond ition  o f the h ig h w a y  a t th is  poin t, and 
h ad  rece ive d  th ree  n otices o f  it  d u rin g  th a t m onth. 
E a ch  ra in  storm  caused  a w ashout, and it  w as the 
p ractice  o f the B o a rd  o f F re e h o ld e rs  to re p a ir  
these h oles b y  fillin g  them  up w ith  sand, but the 
sand w ould  be w ash ed  out b y  the n ex t storm . M r.
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G ebhardt, the D irector o f the B o a rd  o f F reehold  
ers, knew  o f th is condition, and o f  the successive 
w ashouts fo r  a period  o f a m onth p rio r  to the acci-
dent, and knew  o f the p a rticu la r hole w hich caused 
the accident fo r  about one w eek before the acci-
dent. The B o a rd  o f F reeh old ers had been re-
quested to erect a reta in in g  w a ll to p reven t these 
w ashouts. A ft e r  the accident to the p lain tiff, the 
h igh w ay, a t the point o f the accident, w as ce-
m ented, a fte r  which the road  rem ained firm, and 
there w ere no fu rth e r w ashouts.

A t  the conclusion o f p la in tiff ’s case, the Court 
d irected  a  non-suit, to which th e defendant ex-
cepted.

POINT I

The County of Middlesex is a municipal 
corporation and is responsible to individ-
uals suffering special damage where the 
injury is the result of active wrong-doing 
chargeable to it.

The contention o f the p la in tiff is th at the con-
duct o f the B o a rd  o f F reeh old ers in rep airin g  
this road in the m anner in w hich th ey  did so that 
a  w ashout occurred w ith  each successive rain -
storm , and w ith  fu ll know ledge based upon actual 
experience th at such w ashouts w ould occur, 
am ounted to active  w rongdoing.

The direction  o f a  non-suit w as under the au-
th o rity  o f the cases o f :

T ow n  o f D urker vs. U nion, 38 N. J.
L aw , 21

P r e y  vs. J e rse y  C ity , 32 N. J. L aw , 394.
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C ondict vs. J erse y  C ity , 46 N. J. L aw , 
157.

W ild  vs. P aterson , 47 N. J . L aw , 406.
Jern ee vs. M onm outh Co., 52 N. J. 

L aw , 553.
W a te rs  vs. N ew ark, 56 N. J. L aw , 361.
Tom lin vs. H ildreth , 65 N. J. L aw , 

438.
W atk in s vs. A tla n tic  Co., 73 N. J. L aw , 

213.
B isb in g  vs. A sb u ry  P a rk , 80 N. J . L aw , 

416.

T he p la in tiff holds th at th is line o f cases is not 
applicab le to the fa cts  in  th is case w hich are w ith -
in the ru le o f the cases o f :

H a r t  vs. U nion Co., 57 N. J. L aw , 90.
K eh oe vs. R u th erfo rd , 74 N. J. L aw , 

659.
B a ile y  vs. Osborn, 80 N. J. L aw , 333.

In  the case o f H art vs. F reeh o ld ers, it  w as a l-
leged th at the defendant m ade a deep excavation  
in  the public h igh w ay under the control o f the 
B o a rd  into w hich the p la in tiff fe ll, and th is  w as 
held to constitute a  common and public nuisance, 
created not b y  the d efen d an t’s n eglect o f or n eg li-
gence in p erform in g  a public duty, but b y  active  
w rongdoing.

I n  the case o f K eh o e  vs. R u therford , the de-
fendant corporation  so constructed and m ain-
tain ed  a cu lvert th at su rface w ater which fo rm erly  
flowed on certain  streets w as d iverted  so th at it 
w as d isch arged  upon p la in tif f ’s lands, w here it 
did substantial in ju ry . T h is act w as held to be ac-
tive  w ron gd oin g chargeable to the corporation.

In  the case at b ar the defendant corporation  so 
constructed and m aintained a public h igh w ay that
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each successive ra in sto im  caused an excavation 
dangerous to those u sin g it. H ad the defendant 
constructed the road o rig in a lly  or la te r  repaired  
it b y  erectin g a. reta in in g  w all, or w ith  the use of 
cement, w ashouts w ould not have occurred. A fte r  
the accident to the plaintiff,, the road w as repaired  
by the use o f cement, and th ere a fte r the w ashouts 
discontinued.

The B o a rd  o f F reeh old ers had notice o f this 
condition fo r  at least a m onth p rio r to the acci-
dent, through personal notice g iven  to the D irec-
to r o f the B oard , M r. A n th on y J. Gebhardt,' and 
d u rin g  that m onth he w as in form ed o f it three 
tim es. The p a rticu la r hole into which the p lain -
t i f f ’s autom obile fe ll had been there fo r  a week, 
o f which the D irector o f the B o ard  h ad  also re-
ceived notice. T h is am ounted to active w rongdo-
in g  w ithin the m eaning o f the case o f  H art vs. 
Freeholders. In  the H art case the B o a rd  o f 
F reeh old ers caused the excavation to be made. 
In  the case at b ar the B o a rd  o f F reeh old ers re-
p aired  the road in such a m anner that the next 
ra in  storm  would cause an excavation  in the road, 
and w ith  fu ll know ledge, based upon actual ex-
perience th at the excavation  w ould result. W h at 
distinction  can be draw n betw een the a ct o f the 
defendant corporation  which caused ah excavation  
to be m ade, and that o f a defendant corporation  
w hich caused a  condition to exist w ith  fu ll know l-
edge th at it  w ould resu lt in an excavation  being 
m ade by the next ra in  storm ?

In  the K eh o e  case the defendant corporation  
so constructed a cu lvert that su rface w a ter w as 
d iverted  and discharged upon the p la in tiff ’s lands. 
In  the case at bar, the defendant corporation  so 
rep aired  the public road  that to th eir know ledge 
an excavation  in it w ould be caused by the next
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rain  storm , w hich in fa ct did occur resu ltin g  in 
p la in tiff ’s in ju ry . W h at difference is  there be-
tw een so constructing a cu lvert th at it is certain  
to and does in fa c t d ivert d rain age w a ter and dis-
charge it upon p la in tiff ’s land, and so rep airin g  
a public road that it is  certain  to,, and does in fa ct 
becom e w ashed out, causing in ju ry  to p lain tiff?

In  both the H art case and the K eh o e  case the 
acts com plained o f w ere held to be active w ron g-
doing chargeable to the m unicipal corporation, 
and it  is subm itted th at in the case a t b ar the con-
duct o f the B o a rd  o f F reeh old ers in rep eated ly  re -
p a ir in g  the road  in such a  m anner th at w ashouts 
w ere certain  to ensue, and w ith  fu ll know ledge, 
based upon experience o f th at certain ty, com pels 
the application  o f the sam e rule, and leads to a 
rev ersa l of the judgm ent o f non-suit.

R e sp e ctfu lly  subm itted,

E D M U N D  A . H A Y E S , 
R U S S E L  E . W A T S O N ,

A tto rn e y s  o f P la in tiff.

/








