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I. APPEIIATE DECISIONS - RIDGEWOOD BAR, INC. \'. NEWARK - ORDER DENYING
STAY PENDIT{G APPEAL.

Rldgewood Bar, Inc.
t,/a Lloydts Rldgewood Bar,

Appe1lant,

Vr

Board of A1cohollc Beverege
Control of the Clty of
Ner,rark,

ORDEB
DE}TrINO STAY

PENDII{G APPNAL

. Respondent,

=--.Schechner anal Targan, F!q":, by Edr.rard Welsslltz, Esq., Attorneysfor AppelJ-ant
Mllton A, Buck, EsS.t Uy John C. Pldgeon, Esq., Attorneyg for

Respondent

BY THE DIRECTOR:

Appej-lant eppeal-s from the actlon of the respondent
Board of Alcohollc Beverage Control of the Clty of Nevark thlch,
9q May 17t,1977t revoked appeJ-lantts Plenary RetalL Cons,unptlon'
Llcense C-532t ln consequonce of a flndlng of vlolatlons of
Rule I and 6 of State Regulatlon No. 20.

Upon flllng of the wlthln appeal, an 0lder to
Show Cause was entered, datett May 20, lgZ?, wni a stay of
respondentrs revocatlon should not b6 granied pendlng flnal
hearlng and determlnation of, the appeal.

0n May 31 c 1977, argunent uas held 1n thls Dlvlslon
on the order to Show Cause.

Tbe alleged serlous offenses whlcb. resulted 1n
the revocatlon by the respondent lncLuded. the arrangenent for
sal-e of narcotlc drugs, the nalntenance of a nulsande byvlrtue of drug related-lncidents, and permlttlng and suiferlngpossessloq of tlckets antl partlcipatlon rlghts in a lottery on
the Llcensed prenl ses.

The respondent Board objects to any stey pendlng
deter'n1natlon of the appeal, based upon the serlbusness- of the
charges, and the al-legect clliect pa.li.clpatton in the vlolatlons
by the appellant.
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- {npellant asserts econonic_hardshlp lf the stay1s denied, lnad.equate proofs before the issuing iuthority tosupport a vlolatlon, and the mitigating clrcum6tance of thenature-of the nelghborhoo$ where the licensed premlses arelocatecl.
I find. tbat the alleged offenses which are thesubject of this qppeal, are extrenely serlous. I note that tfd, s

?lyluigl hes preferred charges against. the appellant on May 2[,
1977 aLJeging tbat, beLween February 21 , 1971- and March t+.-tSli.
and nore.genelally_between March 1926 aid March 1)lf, tlne'apiiriiant
engaged ln unlanful activlty in c onnection r^rlth naiccj tf c s a;lda lottervl and perrnltted the enploynen"b of a person aiisqualiflect
by virtue of a conviction of a crime involvlng noral tuipltude.

I, therefore, flnd that it would be ln the publlclnterest, and consistent with the objectives and purDoses- of
N.&S.A ll:1 p!;gq. to d.eny appellantrs applicatlon ior a stayof respendentrs Order of Revocatlon pending the deterninatlonof this appeql.

Accordingly, 1t is, on thj-s 8th day of Jvr.e ,lg7|,

ORDERD tlrgt, pursuant to i{.J.S.A. ll:1-1,1 , theappllcation of the appellant for an Order Staying-iesponrient's
Order of Revocation pending the determination- of-the ippeal
berein be and the sane is hereby denied; and lt is further

ORDI]RED that the hearlng on the appeal be andthe same is hereby scheduLed for Frlday, the 24th aay ot J:uJle 1927at gr ne-thirty. o t clock in the forenoon 6t tire Dlvlsloir offlces,
25 Cornmerce Drive, Cranford, New Jersey.

Joseph H. Lerner
Direc tor
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2, APPELITATE DECISIONS - OROR, INC.

0ror, Inc. ,

Appellant,

Mayor aud Councll of theClty of Hackensack,

PAGE 3.

V. BACKENSACK.

I

I

I

I

I

I

I

I

0n Appeal

CONCLUSIO}IS
AND

ORDER

Respondent. I

I

Gat-antfecf- E FaTuEol Es!'sTr-U] Robert L, Galantuoct, Esq.,
Attorneys for AppelJ_ant

Seynouf Chase, Esq., Attopney lor Respondent

BY THE DIRECTOR:

The Hearer has filed the followlng r"eport hereln:

An appeel was fllecl herein by New Rail Llquor
Corp. (New Rail) the holder of plenary Retall Dlstrlbution
Llcense D-5, and by Loro Corp. (Loro)-fron the actlon of the
Mayor and Councll of the City of Hackensack whlch denlecl the
per son-to-person placa-to-p1ace tfansfer of I'Iew RalLt s retalldi.strlbution license for prenlses 180 Essex Street, Hackensack,to Loro for prendses 210-212 Essex Street, Hackenstick.

The narne Loro Corp.. was theteafter anended toread,r0ror, Inc.rt by stlpulatloir of aff partles. Thls wasverlfled by a letter received from the Clty Clerk which statedthat all documents thereln pertainlng had been aoended from
Loro Cotp. to 0ror, Inc.

At the corunenceurent of the hearlng'the captlon of
the withln appeal was aroended to reflect the anended narne of the
qppeilant and to delete the corporate transferor and the City
Clerk as parties for the reason that they are nelther proper
nor necessary partles to the withln lltlgation.

The natter was presented for determination based
upon a stlpulatlon of facts -entered into by the partles vhlch
nay be capsulated as follovs: Between 180 Essex Street and
210-212 Essex street (the present and proposed sltus of the license)
is located. an abandoned garage of which trsome people have
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passage. seg
(App. -Div. 191+T[
Iten 1;
Iten 1.

lpgken.of as yaElng a parkr'. The proposed situs is notded.icatecl-park rand or even o*ned 6y t,he muni.cipatlty. Thereis no ordinance or regulatlon adoptLd by the nuii"iniiit"-'--which raould 
- 
proscrlbe the locatloir of a- liquor ficeise--"within any distance of a park,

?r,ro Counclhoen voted 1n favor of transferappllcation a4d. two voted against same on the UasiJ-oi-tire
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the aforementioned

i t4 tl.i. Super. 1oo

posslbiJ-ity of a park being-located atLocation. The attorney for the Counclfor the Councll correctly ruled that.ulted_ln-a tle, the appllcatlon faiL6d
r.ucaLIoIl. rne aEtorney lor tne Councll correctly ruled thatinasmuch as the vote rbsulted,ln-a tle, th;-;pplic;ii;; i;ii;

, Bul1et1n
tin 21P4,

'| 363 r

Prellninarlly, I observe that the transfer of a
liqyo{ license is not an inherent or autonatj,c rigii[.--if--denled on reesonable groundsr_ such ac.tion will. Ue"aiifrnea.Rlchmon. Tnc. v. Trenton. Bullettn 155O- Itern \- o.-ii.-^iW., Bullettn t5go, rie'a-t*.- on-irt"-linurhand, vhere lt appea-s that the dentir ,fras irUrira;t in;
Iteiehts, Bul
Iten 1. TheIten 1. The lnstant c6se- is c6nparable to and a;rle;;A-bt i;;',
91s9, of Bivg,fla_y.,H?ckr.5.N.q. stiper. 1i8, 120 Tepp. bi"."ri[il.As the court polnted_ out in that iase:

tr...the lssue is, not whether a dlscretlonarvpower has been improlerly exerclsed, but rather "
whether 1n the exerclse of the powei respectingtransfersr_R.S. 33:1-26, authority enstid -
in the 1ocal body to refihse a transfer of alicense for the reason upon vhich the ref"usalyas based.tt

In order to arrlve at a falr deterninatlon of thecontroversy, ^r have exanlned the stated reason for the denial
o+- lle transferr that isr the possibj.lity of a park belng createdat the slte of an abandoirecl gaiage. I find. that the r"aion-enunciated i:l 3t. best, speculative and devold 9f ar\y sound
basl_s upon uhlch to deny the proposed transfer.'

In revlewlng the recbrd hereln. I flnd nogr J.ega1 foundatlon to^support the Councilrs'actlon, andfind that the actlon of the Council tras unreasonabt6 andarbitrary.

fac tual
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pursuent to

DA':F C

For the reasons stated, f conclude that thegnpellant has sustained the burde.n lriposed upon-it-unaer-
|lrf: 9. of_State_Regulation No. 15. Ii is, tlrerefore. recomnended
EnaE rne council_rs action be reversed, and that an oider begltergd dlrecting the Courrit to granf the applicati;n-io;-transferr 1n accordanee wlth the appllcation- l1led therefor.

l{o
fu1e ff":Ft"iff"tfi";li.ti:;"il: i;l*t vere rllecr

-{aoi+g carefuJ_ly consldered tbe entlre lecoldner€lnt lncrqdlng the. transcrlpt of the testlnony, and the Hearerrs
Iploltf I concur t" lhq flndlngs and the recouneidat:.oni-- ofEas tleeler, qnil adopt then as Ey conc].uslons hereln,

AccotatlngLy, 1t ls, on thls illth day of June lpl/,
0nDmED. tba! .the aatlon of the respondent Mayorand counctt qf, the cltv. gr uacrensiq[ re ano t[i-iini ls-'[liluyreversedl anq 1t ls flrithcr
08DERED. that the Mayor and Council of the Cltyof Eackenseck be enrl. the-ssme are-nlriii arreciJa-lo-ir"ii-'appella'tt 9 appllcatlon for a person-i,---person and _p1ace_to-placetransfer of Plenary Rctatl Dlstrlbutlon i,lcense D:t:-i;- --

aocordance yrth th; appri-ali-riiii;a-lh;;i;;-.'-"'^

Joseph E. terner
Dlrec tor
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3. DISCIPLTI\IARV PRO CEEDINGS - SALE TO MII{OR - CONDUSTIII3 IOTTBY - NO
LIST OT' EMPLOYEES - PRTOR DISSIMII,AR OF'!'ENSE - LICENSE SUSPFITDED F'OR 40 DAYS.

In the Matter of Dlsclpllnary :
Proceedlngs agalast

I
Casino Soyel (A Corporatlon)
2118 Dergenllne Avenue .
Union Clt , l{.J.

:
Transferee of Plenary BetalL
Consruptlon L:Lcense fron: :

Gaston Dtaz :
t/a Ls Plragua

:
Hol-der of Plenary Retail Consumptlon
Llcense C-182, lssued by the Bolrd :of Connlssloners of the Clty of
Union C1ty. :

,iitairir"l'ulri["ri'i'ai6eri'mirierii &'rirause, Esqs. i by Leonard J.
AJ.tanura, Esq., Attorneys for Llc6nse€

CarI A. Wybepen, Esq., Appearlng for Dlvlsion
BY TflE DIBECIOh:

. The HEarer has f,1led the follorrlng report herein:
Searerr s Report

,-,Llcensee pleaded trnot gullty" to three charges alleglngthat: (1) on Septenbern, 1976, lt solcl alcohollc beverages to dnlDerr 0r0ar R--, age 16; in vlolatlon of Rule 1 of State -
Regulation lto. 20; (2) on Septenber iO and 11 | 19?6. 1t conducteda lottery on the llcensed prenlses; in vlolatl5n of Rule 6 of
$tate Regulatlon No. 20; and (3) it falled to have in 1ts Llcensedpleelses, a l1st 9lr 1n the forn as prescrlberl by the Dlrectorof the Divlsion, the name s ancl addresses of. and iequlredlnfornatlon, uith-respect to all persons cuirently 6uployed on
gne l.lcenseal preElsesi 1n vlolatlon of Rule 16c of, State' RegulatlonNo. 20.

Prlor to the hearlng held herej.n, a plea of eutlty to
Charge J harl beon entered by the llcenseel'but, at the-outs6tof the hearlng, the llcensee retracted iti ple6 ancl the natter
then proceedecl vrlth a trnot gulltytt plea as to al1 charges.

Prlor to the lntroductlon of testlmony. counsel
stlpulated that Onar R--, the alleeed nlnor. nai'served a run
and coke (an alcohollc b6verage) on the nlglit charged; that eachmale patron, upon entry lnto the llcensed prerdses-end paynent ofa $2.OO adnlsslon fee, yas glve! a "tlckettr; antl tbat a-diawlag
tras thereafter"held, and the holder of the nL4nlng tlcket recelveda bottle of whlskey.

CONCLUSTOiYS
AND

0nDm



In behalf of tle Dlvlslon Omar R-- testlfled that he
was born.October 11 , ^1918,- _Therefore, he ms seventeen yearsof age at the tlne of the alleged off6nse, Septenber 11 ,- 19?6.

0n cross exarnllatlon Omar R-- conceded that. a weekprlor to October 11, 1918, he had entered the sane 'prenises.
a -1al upon belng questloned relatlve to hls age by a speLlal pol.ic eofflcer identifieal as Nicholas Marlno. produced- a driverrs 'llcense of his brother whe lras nlnete6n- years of age.

In defense of Charge 1, Nicholas Marlno testlfledthat he ls euployetl as a pol1ce 6fficer in Unlon Ctty and thathe ls egploysal part tlne as a [speclal policenanr by- the 1lcensee.In the latter capaclty, he dld check identltles of iatrons.
arrong uhon was omar, who producetl his brotherrs driverrs '
llcense r,rhlch lnclicatetl he-nas nlneteen years of age. No yrltten
representatlon of age vas obtalneil fron 0nar.

Ivan De Moyn, one of the stockholders of the corporate
llcense€ testifled thei he enploys e speclal poLlce offlcei onFrlday!, Saturdays and Suadeys. The pirrpose bf enploylng aspeclal poU.ce officer' ls to keep orderr-and preveirt ttre-lqtruslan of nlnors.

, De Moyn conceded that he dld not have trthat forn[
.( 
ref errlng pre sunably . to an E- 1 l+l f orm) . Eouever, he ctld have

"pernltstt -contllning the nanes, addresses and social security
nunbers of each enployee.

The actnlssion charge of 92.00 for nhlch tbe nale Datronsare assqssed, pernlts the patron the usage of the dance areibut the raffle 1s entirely gratltutous on the part of the
management. The monetary value of the prlzes ls nonlnal. belrg
gnly a pint of Irhlskey for the nen and a rlng or earlng6 for
the tronen, the cost of whlch do not exceed $2.00. The ionenpay no admlsslon and the raffLe ls beld as an lnducenent to thepatrons to reraaln longer ln the prenises. A irlnner ls selected
by the drawlng of a coupon fron a contalner.

The basls for the llcenseers defense is that (l) thenlnor held hlnself out to be nlneteen years of age; (2) theraffle ls lflthout conslderatlon and bei.ng a glft-1s not the typeof rrlottery'r prosorlbed by the regulatlons and (3) the llst oi'
enployees in the premlses, although not on the E-ll+l Forn ofthls Dlvislgn, carrled thir sane infornatlon, hence, the l_lcensee
was not CulJty of that charge.'
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agalnst licensees are clviL ln natuie and requlre procf
by a preponderance of the bellevable evidence only. Butler Oak

In adJuclicatlng natters of thls kind, we are gur ded by
establlshed DfinciDle that d-i sal n1l nar"v nr.oncodl nrrc -the-flrnly establlshed. pilnclple that tiisclplliary procEedlngs

agalnst liquor licensees are clviL ln natuie and- r6oulre proo

, repr

pp.
, 20 r{.J. 373Dlv. 1960): Ho'*ard
?494r not'offiIEuy
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- The general rule 1n these cases 1s that the flndingqust be based on conpetent legal evidence and nust be gronlieo
on a reasonable certalnty as to the probabilltles arriine-irona falr oonsideration of the evidence. fZ.c, c..i.B. grie;;;r-sec. 10h2.

' J:,.

With respeet to Charge 1, I find that Marlnors adnlsslonthat no uritten representatlon-whafever was lequlred of ttre-nlnor,either et the tlne-of tire proaucci;; ;i the frduclui"ni-arri"r,"license. on. the prior occasion or at the tlme of tne enlrv-on
I3:-llgll rn quesrlon ls disposltive of the question of guitt ortnnocenoe.

The prevention
qi.nor nqt onJ'y justlfies

glven to eachprizes offered
patrons. The
were adnltted

of sales of lntorclcatlng
but necessitates the nost
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liquor toa
c ontrol- .11slal

was c onducted slth
tlckets given b the

the llcensed prenises

. Display o! a drlverrs 1lcense has been definltelynerd ro De an insufflclent defense to a sale to a ninor, p6s1rgas an adult. Soortsrqg,300,v. Ifutleg, l+2 N.J. Srrperl-469-iino.Drv- 195?). rm6ng and c-on;i;l;!iii iorrowea,see Balzarrs Del-lcatessen, Inc. v. TeanEck. Bu1letln 21 f6.--Iten 1 (and cases cited ilierein), afflrnea'Uy ile-ipp"ii"i"Dlvlsloq (197+) in an unreported'aecisron, nirrieir.ilIi]il-iten r.
. AccordlnglXr after careful evaluatlon and conslderation

9I_:Il9_i9sr*por,.v. atrduced hereln and the legal prlnclples
*pp*1ca!19. thereto-, I flnd that the Dlvislon tris estibttshed therrurn-or- Qrrarge 1 by a fair preponderance of the cred.ible evidence.r-nqeedr _Dy uncontroverted evidence, and recornnend that the Llcenseti beaaljudged guilty thereof .

II.
With respect to Charge 2, f observe that Rule 6 ofstate Resutatlon N6. 20r. in iti-peiti"Jrrt part t"riidfi-i iLni tobe severable froro 1ts other parti), provldls as f,olIows: iiNo

licensee shall engage in or i[ovr'pirnit or suffer irr-or ,rpo'rne rlcensed prenlses the conduct of any lotteryr....rl
ft was stlprrlated and candi"(Lly adnltted by a prlnclpalstockhol,der of the cbrporate ucensee-(b"-lnoini-[naf i [i6["r ,".patron upon entry and a raffle

and glven on the basls of theraffle tickets conflscated ln
1n evldence.

. .De Moyn_ conceded that the raffle was usually conductedat appro)do,ate1y 'l :OO a.n.
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That there yag- son-e type of conslderatlon ln favor cfthe licensee, albelt lndrrect, iris reflecteo rii itre a"sweis-toquestlons posed on cross e:canlnatlorr of the prlnclpal stockhoLderof the llcenseil establlshnent:

"Q. llou, why do you have your raffle at one
or clock on why do you trave your raffte?

A, That was one.idea to try to keep thepeople lnto tbe place because niren you
see--these people go lnto the place, they
spend noney, you knou. They ohly d6nrt -

cone to dence.- They donrt stay, they
spend noney and you try to kee!'then-1ntothe place. Thatts the only thing.n

. Hence, the theory that the raffle 1s a glft ulthoutconsldetratlon to the ll"censee ls lnaecurate. Altf,oush not adlrect consideration, as would be, 1f raffle tlckets-vere soldlndependently of adnlsslon, there'is an lndlrect beneflt forhlhich the idea of a raffle'ms coneeived.

rne ].nrenD uas to retaln the patronage in tbethus, resultlng 1n an econoulc beneflt io the ilcensee.or slnngr s l'ere plcked by clrarlng one of the coupons,

The intent uas to retaln the establi shnent,
The ul nner

Llsenseets assertlon that the raffle was gratultously
operated on. lts^ part, lf true, ls of no nomgnt tn arrtvlngat a deternlnatlon. 'ft nust be enphaslzed that the LeglsJ.iturehal eaJolnecl the Director to zuperilse the elcohollc b6verage
llrd*slry Xn such_ a rnanner as tb pronote tenpelance. lf,J.S:A.
J3:1-3. Certalnly, it uas not this llcenseeis lntent to promote
tenperanc€. Rather tt rras h1s lntent to pronote hls econbnicbetterqent.

Based. upon. the stlprrlatlons and the evldence, I flnd
and deternine that the Dlvlslon has proved its case by'a falrpreponderance of the evldence. Re Tbwa Tavern of Bouird Brook,Inc., Bu1le.t1n 1913, Iten 2.

III.
Charge I relates to the alleged fallure of the llcensee

to comply ulth the Regulatlon requlrlng that a ll-censee have a
conpleted (and presunably up-to-date) E-1hl Forn, dlscloslng
certaln lnfornation concernlng its employees.

The Regulatlon pertalnlng (Rule 16 of State Regulatlon
No. 20) provldes, lnter g!!g that:

"1c) a l1st, ln forn prescrlbed by the Dlrector
of the Dlvlsion of Al"cohollc Beverage Control,
contalnlng the nene s and addresses of, and
required lnfornatlon ulth respect to, alI
persons currently eoployed on the licensed
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prenlses, 1s kept on the llcensed prenlses.
Suqh ... llst shall be avallablo for
lnspectlon by the Dlrector, hls deputles,
lnspectors and lnvestlgetors and by any
offlcer as deflned by R.S. 33:1-1 (p).tt

Ttre defense pdEeal ls that the llceusee d1d have such
ln"f,olrnatlon ln the forn of pernlts posted on the lrall for each
enployeE'

The standertl forn prescribed by the Dlrector (E-11+1 )provldes for deta ln ,addition.to an enpl-oyeers nane and address,
such as hil .gg, date of birtb, whether he ls or 1s not a cltlzen,
the oapapity of hls enplolruent and vhether that employment
requlres saLe or sarvlce of alcohol-1c beverages, the date of the
c otuenc ene nt os such enployaent and, lf applicable, tho clate of
tetnlnatXon of enploynent. Further ldentlflcatlon of enploynentperult rurnber and whether the enploye€ was or nas not ever
convicted of a crlne ls also required on this fornr

The requlrenent of tbe form nay enure to the benefltof a llcensee partl:cularly ln vlev of the hotding 1n Kravls v.
HocE, 1Jl N.J.l,. 2r2 (19\8) at p. 2512

lrThe Coonlsslon€r ( nov Dlrector)... has- gonslstently construed the word I enployedr
..,to enbrace rall persons whose servlces' are utllized ln furtherance of the llcensed
business notnlthstandlng the absence of a
techhical euployer-enployee relationshlp r . "

The mere presence 9f nuniclpally requlted perlfis posted
on the rall of the llcensed prenises ls not an adequate
substitute for the presence oi the cornpleted forn (li-tl+1 ) to be
avallable for inspectlon by enforcement offlclals.

Ilence, the llcenseets defense ls slthout nerit.
Accorcllngly, lt 1s, reconmended that the llcensee be

found guilty of tbls charge.

Records of thls Dlvlslon dlselose that'the llcensee
pQld a fine, in I1eu of suspsnsion of lleense, 1n consequence
of a charge alleglng that 1t possessed nlslabeled alcohollc
beveragesl the flne uas pald May 1t+, 1tl6,

It ls, further, recoromend.ed that the llcense be
suspended for flfteen days ln consequence of the flrst charge
hersln; for fifteen days as a result of the second charge and on
the thiral charge, five days, naklng a total of thlrty-flve days,
to vhich should be added five days by reason of the dlsstndlar
offense occurrlng wltbln the past. flve years, or a total
reconnended suBpenslon of forty (l+O) alays.
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- written ffieport were flred
by the llcensee, and rrltten ansr{rers thereto weie flled on
behalf of the Divislon, pursuant to Rule 6 of $tate Regulatloni,lo. 16.

In its flrst Exception, the licensee argues that theproduction of a drlverr s license together with the physical appearanceof the ninor, constitutes a defense wi_thin N.J.S.A.-3321'-72.
S\.lc h assertion ls lr-i thout nerlt, and was correctly resolved 1nthe Heanerts Report. Sportsman'300 v. Board o! Conrrs of Town

, 81 N.J: -SFerl-Zzo

The additional aspect of this Exceptlon, 1.e.. theattenpt to relieve or abdlcate responsibllity for'the uidera
viOlatlOn because an off-drrtv no] i no offlaon encarrtod tho

responsibllity for' the uirilerageviolatlon because an off-duty police offlcer accepted thefalse lndlcla of age, is simllarly trlthout nerlt. The police
offlcer uas a paLd enployee of the llcensee at that tln6. andthe llcqnsee is speclflcaLly responsible for hls acts or'oml sthe llcensee is speclflcaIIy responsible for hls act$ or'onlssions.
Kqqvls y. Hock, 137 N.J.L.252 (Sup. Ct. 19tt8)t RuLe 33 of StateKravls y. Hock, 137 N.J.L.
Resulatlon No. 20.Regulatlon No.

(Sup. ct. tgtrS); RuLe 33 of State

, I note that the above employnent of, a regul_ar pollce- officer is an apparent violatlon o? nirle 30 of SiaEe-tiegifatron
No. 20. While these actlvltles eire not part of the present
charges, 1t ls clear that such actlvity is prohlblted, and
nay weli subJect the licensee to further di-sc lpllnary'charges.

The arguroents set forth 1n the balance of the llcenseer s
Exceptlons vere advanced at the hearlng and correctly resolveclln the Hearerts Report. I find then to be lacking ln merit.

- Flnally, I do not flnil the reconmended suspenslon offorty days inappr6pri_ate or unduly severe under the iircr:mstanc es
hereln.

Havlng fu1ly consldered the entlre record hereln,
lncludlng the tianscript of the testlmoiivl-inl-"iitjb i;;;-;i"
Hearerr s Report, the written Exceptions t6 the sald rep6rt andwrltten answer thereto, f concur in the flndlngs and the
reconmend.atlons of the Hearer, and adopt then as ny conclusionshereln. I final the llcensee Aullty as charged, anct shall suspend.1ts llcense for forty days.

.A"ccordlngly, it 1s, on thts 9th day of June 19ZT;

ORDERED that Plenary Reta1l Consr:mptlon Llcense C-182
issued by the Board of Conmissloners of the etty of Union Cityto Casino Roya1, A Corporation, transferee from Gaston Dia2,t/a La Plragua, for prenlses 21 18 Bergenllne Avenue, Unlon C1ty,
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be and the sane is hereby^suspended for the balance of its tern,1.e., nidnite. June .3O, i9^ZZr' 
"onnun"ine at l:OO a.r.-Weaie"Oay,June 22, 19ZZi and it is tuiiire, -'-------'

.RDERED that^any renewar of sald r-lcense which nay begranted for the 192?-78 ric.ensing-yu""-u.-.no-iil"J;;"i"-fi!"uuy
suspendsd unt1l l:00 a.n. Mondayl lue""i 1, lgii: --- -* 'ri

""'filrh".'**
4. DISCIFIINARY PROCEDTNGS - SAI.E TO MINOR - PRIOR STMIIAR OFFENSE -

I.ICENSE SI'SPENDED FOR 20 DAYS.

1n the I'fatter of Discipllnary
Froceedings ggalnst

{qryel^Y" Sylvester, rnc.
179-18'l Kearny Avenue
Kearnyr ltl.J.

Retail Dlstrlbu-
issued by tne

he Town of

Fa?rEy-aio-nilsEr-rEqE.l Ey-rEoila3 Fl pu"r"y, Esq., Attorneysfor Licensee /
Carl A. Ii'lyhopen, Esq. , Appe4ring for Division
BY THE D]RECIOii:

The Hearer has filed the following report herein:
JIeErer r s iieport

Licensee.pleads 'tnot guilty'r to a charge alleging that,
on August 18, 1976 lt sold a1cohollc beverages io a raiiorl t<evinb---, age 17; in violation of Rule 1 of State ReguJation 'No. 20.

At the Divlslon hearing, Kevin B--- testiflect thathe r^ras born on February 8, 1919: ' He entered the subJect'!icensed prenlses on Auguit 18, '1926 ard ordered and.*receivedfron the clerk (identifled as ianes V. Sylvester) a six-pack anda qgart of beer, for whlch he pald rrtwo dollars and abouteighty centsrr. He r,la-s accompanled by another youth (ldentifj.ed
as DeMaio) whon he believed borght a- quart of-beer. He denledthat he was asked hls age by the cleik.

ABq Aggnt -B testifle<l thaton August 18, 1)16 atapproxinately 1O:'t5 p.n. he observed, whlle d:_agonaily acrossthe street, two tputhful appearlng milesl enter the ]lcensed
prerol se s .

larvU-d roft

CONCLUSIONS
AND

ORDER
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ACel! p ?nd his fellow agent crossed the street asEne Jouths exi ted the. preni se s, 
- 
onE 

-carrrin! -;_ ;;;"" "iiiJ"*i"c.
I!t: PC gaTrying youth, raentirila ii'i"urn b___, uas asked
l1s__1C" and lrhat he ha<i ln the bag. He reaolly adnltted thatl: yu: seventeen_years of age and-had i six-pack and a quart of:::I 331 a bag of pretzels.- ue ruriner "arrit"li iiiit-r,l-ticrnaoe Ene purchasss.l !1"-Ilcensed pr"n:.ies.-;; iil;";li3i orthe bag revealed that. it dld "."taif i-"1x_pack and a quart ofbeer and a bas or nretzeri.- i;;;;;";p;-;rip-'.'r,iiiJo*."iiiJo"."of 92.82.

Enterlng the llcensed prenises
cJ-erkl Janoes V. Sylvester 1 rrras apprlsed
placed under errest.

In defense of the charge, Janes V. Sylvester. sole
owner of rhe corporate stock of the licensee, testlfled that,
on the evenlng 1n questlon, he dicl sell a sli-pck and aquart of beer to a young nan who acconpanied Kevin B---. Thenlnor, Kevln B---, handed. hin a bag of pretzels whlch uas
placed in the sane bag contalnlng the beer purchased by the
other youth.

Sylvester ercplatned that Kevln 8--- had cone lnto h1sllquon store on two prevlous occaslons and he refused to sell_- hin any llquor.because he.lppeared to be under age, and fallad,
upon request, to produee lclentlflcatlon.

Kevlnrs conpanlon, ldentlfleal onl-y by hls last name,
De Ma1o, was not present at the hearing, hbncb, dld not testlfyfor elther the Dlvlslon or the llcensee. Nor dl(l the other
agent_of the Dlvlslon testlfy, it betng represented that he
vas 11L.

The Llcensee argued that De Malo, vho uas apparently
an adult, nade the purcla se of alcohollc beverages ln questlon.
fn short, there was a complete tlenlal that auy sale of beer
was nade at all to Kevln B---. It rrra s not denled, hovever,thet the entlre purchases were put lnto one bag,

It ls axlonatlc that, 1n dllcipllnary proceedlngs, a
flnallng of gullt of the charge nust be establlshetl by a fair
preponderance of the credlble evldence, and cannot be based
upon nere susplcion. Re Doy1e, Bulletin \69, bn 2. The
guiding rule ln these natters 1s that the flndlng must be
based on conpetent legal evldence and nust be grounded on a
reasonable certalnty as to the probabl11t1es arlslng from afalr consideratlon of the evidence. 32A C.J.S. fu!@,rsec. 1042.

The lssue presented for deternlnatlon 1s strletly factual
and, therefore, the lssue of credlblllty of nltnesses ls of
paranount lmportance. In evaluatlng the testlmony ancl its
lega1 lnpact, we are gulcled by the frmly establ-lshed p)rtrr:iplethat dlsciplinary proceedings agalnst 11quor licensees are

with the youth, the
of the vlolatlon and
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a preponderance of the

t

No testlnorgr need be bellevedr but ratberr so Euch
or so llttle ltay be bellevetl .as. tle trler flnds lollable
Wlsnore &i$eB*,r Sec. 2100 (19+0),

I have noted that, ln hls svorn testinorqr, the mlnor
stated that he had purchased the beer and ldentlfi;d the
anount pald.

It ls further noted that, although Sylvester dId not.ln h1s testlnony, adnlt to the ag6nts the salil of the alcoholic
beverages to the minor, neither did he deny such sale upon
confrontatlon.

I heve had an opportunlty to observe the deneanor ofthe wltnesses as they testfl.ed and, in vieu of the sharpfactual aonfllct in the testlnony,'I have raade a carefuianalysls and evaluation of thelr testinony.

I an persuaded that the nlnorrs velsion of thetransactlonr h1s itlentlftcatlon and recollectlon of the partlcularsin connectlon thereulth, lncludlng the items purchased aird
- the anount of the trans6ctlon, naE a 

-iuustantiai iini-oi -

trtth. I carefully noted the-deneanor of the nlnor 6s he
_teatlf,led; and careflilly exanlned the entlre record hereln. andI faXl to cletect any senblance of lnproper notlvatlon on 'hls
part. Addltlonallyl an extenslve cross enarnlnation by the
llcenseet s counsel fa1led to reveal lnproper notivatlbn on thepart of the nlnor.

In Juxtaposltlon, the denlal of sale to the ninor lssubject to dlrect rebuttal, as rvelL as the reasonable lnferencesto be derived fron the teltlnony of the llcensee. f cannot
reconcile the incorporatlon of a sale of alcoho11c beverages anda bag of pretzels into one purchase when the llcensee had-questloned, on tno prlor occaslons, the age of the nlnor.

The llcensee also proffered testlnony that the nlnor
had adnltteil sollcltlng others to purchase alLohollc beveragesfor his c onsunptj.on 1n the past. lhe lnference he then arsuesls that such rua s the proceedure sub ..iudice. But nhy woulcl -the
nlnor enter the store- jolntly vdTElETEfi. rlsk a iefusaL as
an. alLegedly known -nlnor by- the llcenseer'when De Malo was tonake the purchase for htn? I cannot acceit the conclusion
sought to be dreun from the evidence advanced by the 1lcensee,

Lastly, the alleged inconslstency ln the testlnony ofthe ninor at thls Divislon and ln nunlclial court has beeircarefurly consldered. The res sestae statenents and adnlsslonsat the tlne of lncident, confirned at thls hearlngr are norecredlble than those glven subsequently in the Mun:.ctpaL Ccurtproceedlngs. Thls is further supported by the unconiradlcted
testlnony that the mlnor riras ln pbssession of the alcoholic
bevereges, as well as, the other-objective testlnony of Agent B.
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While a finding of, guilt should not be nade wbere theevldence 1s in serlous conflict and equally 
"o"si"ieni---witninnocence as with guilt, neverthelJs;';-ai";;i"ii-a'J"iir rythe llcensee should not be permltted to overcone clear andeonvlncing evldence to the contrary. f arn of ine-opi"io" ttata falr evaluatlon and conslderatloir of ilie ""raln"e-irii"rv 

-i".a"
to the conclusion. that the evldence preponderatei in-ia"or ora flndlng of gullt; and f so rec ornmeird.'

- Llcensee_has a prlor record of suspension of licensebv the Municlpal rssuing-Authorlty ror riiiSen-aays,-eiiictive
fecenber.21 t ig7. for s6]e to iwo"minors, afflrned on appealro Enl"s v1v1s1on; see Bulletin 2061, Iteft 1.

_ -It 1s, further, recommended that the llcense besuspenqed for fifteen days, to which shouLd be added fivedays fqr a slnilar vlo1at16n occurring nore tttsn five years bltIe-ss than ten years ago, maklng a totir ;";ilirsio;-oi fiEnwqays.

Conclusions and order
Written Exceptions to the Hearerrs report was f11ed

Fv. tl.q licensee, and wrltten anslrer thereto wai iffed-on-Denall' of the Divislon, pursuant to Rule 6 0f state Regulation- rtlo. 16.

In its Exceptions, the llcensee argues it clid notrecelve a trfull_ fair hearlngrt because one of the investigatingofficers and another witness were not called to telifi!-Uy -
the Dividon

This contention is without support ln lavr or facr.and is re,jected. The Hearer c orrectly- ie solved the factualissue. He nade a coruect evaluation bt tne credib:_llty ofwltnesses, and drew falr and reasonable inferences froh thetestinony adduced.

There is no obligation upon the Division to produceevery hrltness
AdditionalIy,
witnesses lf

who has knowledge of the rnatter atthe licensee could have
it so desi.red.

subpoenaed
issue.

such

.r -^1.-r: __H?yi"F carefully considered the entire record hereln,lncJ.udr.ng the transcrlpt of the testinony, the exhlbits. theflearer's report, the rrrltten Exceptions filed with resp6cttnereto, -and the written ansrrer, I concur in the flndlirgs and
reconmend.ati ons of the Hearer, ind adopt them as ny condlusl-onsherein. I find the licensee luilty as'charged, anl sirafi --
suspend its lieense for twenty (20) 4uU".

Accordingly, it is, on thls pth day of June 1)ll ,
ORDERED that Plelary Retall Distri.bution Llcense D_g,lssued by the Tovn Councll oi the Town of Kearny to Jane s V.Sylvester, fnc. for premises 179-181 Kearny Aveirue, ttearny, Ue
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and the sane 1s hereby sgspentlect for the balance of lts terrn,
1.e.; nlclnite, June 3Ot 1977t cornrnencing at 2:00 a.n.
Tuesday, June 21 t 1977; and it is further

0RDERED that any reneval of sald llcense whlch nay be
granted for the 1977-78 llcenslng year be and the sane ls
hereby suspended untll- 2:0O a.n, Monday, July 11, 1977,.

JOSEPII H. ITBNER
DIREqTOR

5. srATE rrcENsES - NEW AppLrcATroN FTLED. ':.

Monterey Bay ConPar4g ' Inc.
t/a Carlton Sales ConParlY
155 East lalth Street
New York, New York

Appfication filed Novembet 9, 1977
for plenary whoLesale license.

lr-.v*u 
1 f3 -^-^n. : \.-2,

Joseph H. lerner
Director


