NEW JERSEY

Court of Errors and Appeals.

Isaac N. Quimby*

Plaintiffin Error,

Writ of Error to
Supreme Court.,

vs.

Samuel B Derr ick son, who sues,

&,

Deft in Error.

Brief and Points for Plaintiff in Error,

CASE.

The plaintiff below claims of the defendant below,
oand interest, as commissions for negotiating or

Pocuiing a loan of $12,000 for the plaintiff in March
i April, 1873.

Tetds

as proved are as follows :

2) IhMadh) 1873, the plaintiff was introduced to
m  Quirnby, by Alexander Berlew,.a real estate bro-
enJasyCity, to whom Dr. Qnirnby had applied to
P*cure him a loan 0f$12,000.



[ ]

2d. Quirnby told Derrickson there was a mortgage s
liis property of $10,000, and lie wanted a loan of $12,000
to take it up, or would take $10,000 if he could get
more.

' .Derrickson swears that Quirnby told him if he would
procure the loan, or introduce him to parties who would
make the loan, he would give him (Derrickson) one per
cent.

See Derrickson’s testimony, p. 4; line 33

3d, That an agreement between Quirnby and Derrick
son was drawn up by Berlew and signed by Dr. Quira-
by. It is claimed, this agreement is lost. Burlew
swears to the contents of it. (Page 7, line 4). He says
u The language of that paper was, as near as 1 canre
collect, I authorize so and so to procure a loan of $12,000
for me, for which I agree to pay him one per cent.

Derrickson says the. original had this clause.

“ 1 hereby authorize S. B. Derrickson to negotiate
this loan.” (Page 5, line 30).

4th. That Derrickson applied to several hrokers in
New York, to procure the loan. Among others he 3
plied to Coudert Brothers. His mode ot application ves
to make copies of Dr. Quimby’s application and leave a
copy with several loan Brokers in the city ot
York. One of these papers he left with Coudert Bioti

ers. - I
See DerricksonE testimony, page 4, line

« “ “ b, last line.
Burlew further says (page 6, line :0), “ lie wante®

Derrickson to get the money as cheap, ashe coul ; *
rickson told him he might have to pay a bonus, t J
was some talk that lie would have to pay five oi six,

cent, for the money.



Coudert Brothers had a client by tile name of Que-
vada who had money to loan. They sent the paper
which Derrickson had left at their office to Mr. Boyd,
their agent in New dJersey, to investigate the property
ad make the loan to Dr. Quimby. Boyd saw Dr.
Quinby and made an agreement with him to procure the
loan for a commission of ten per cent. This agreement
wes endorsed on the back of the paper which Derrick-
smleft at the office of Coudert Brothers. This paper,
with Boyd's agreement, is printed on pp. 15 and 16 of
Paper Book.

On this state cf facts, the defendant below moved the
Court to nonsuit the plaintiff, because the evidence was

ot sufficient to sustain the action.
This motion the Court overruled (see Paper Book,
p 9 line 18)

U

Upon this evidence we insist that the plaintiff is not
entitled to recover, because the contract between Dr.
Quinby and Samuel B. Derrickson, being a contract to

proare a usurious loan, is illegal, against public policy
and void T

The agreement was to procure a loan at a usurious
'ate of interest, at a bonus of 5 or 6 per cent, (see testi- .
nony ot Alexander F. Berlew, p. 0, 1. 20.)

I submit a broker cannot recover compensation for
procauring a loan at an illegal rate of interest. Such a
ocontract ought not to be sustained by the Courts. It is
dlegal and against public policy.

See Gregory ats. Wilson, 7 Yr., 315.
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'In Bartlet vs. Yinor Cartliew, 252 ; Skinmer’s B,
322, Holt, C.J. said : “ Every contract made for or about
any matter or thing which is prohibited and nade un
lawful by any statute, is a void contract, though the
statute itself does not mention that it shall be so.

1 Pars. Ot., 382 and notes.
Jackson vs. Walker, 5 Hill, 27.
Cundell vs. Dawson, 4 C. B., 376.

In Smith vs. Mawhood, 14 Mes. & Welsh,
452,

It was held that where it appears to be the intention
. of the legislature to prohibit a contract, as well as im
pose a penalty for making it, such contract is illegal and
void.

5 Yin. Abr’, 98, Condition Y., 2

If the condition be to do a thing against law, the
obligation is void.

8. All intances of conditions against law, in a legal
sense, are reducible under one of these heads : 1st. eithei
to do malum in se, or malum prohibitum. 2nd, to
omit the doing of something that is a duty. 3rd, to en-
courage such crimes and omissions. And such ocondi-
tions as these, the law will always'and without any
regard to circumstances, defeat.

In Herat v. Wallace, 3 T. R. 23, Ashurst J., said,

In order to found a consideration for a promise,
it is necessary that the party by whom the promise is
made, should have the power of carrying it into e ec,
and secondly that the thing to be done, should in hse
be legal.
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In this case, Derrickson’s undertaking was to procure
anillegal loan. The loan which he claims he was in-
strunental in procuring, was made in violation of law.
If Quevada got any portion of the $1,200, Quimby
paid for the loan, the contract was in violation of the
Ist Section of the “ Act against Usury. If he did not
get any part of the $1,200 paid by Quimby, then the
contract was in violation of the 5th Section of the same
at. Rev. 519.

In Wheeler v. Russell, 17 Mass., 258, it was held,
That where the consideration of an agreement is in vio-
lation of a statute, no action can be maintained upon it.

Suppose Derrickson had brought Queveda to Dr.
Quinby, and Quevada had signed the contract agreeing
tormake the loan for a bonus of 10 per cent., and after
Drx. Quimby had made all his arrangements, had the title
searched, &c., Quevada had backed out and refused to
nake the loan. Could Dr. Quimby have maintained an
attion for damages. To such- an action could not Que-
vadha successfully plead that his contract was void, being
mviolation of a statute %

And under such circumstances could Derrickson re
cover commiissions for having procured a void contract ?

InSharp et al. v. Teese, AHalst. B.., 352. It was held
that an attempt to contravene the policy of a public
8atnte, is illegal, though the statute contain no express
prohibition of such attempt.

Territt v. Bartlett, 21 Vt., (6 Washb.) 184.
Bancroft v. Dumas, 21 Vt., (6 Washb.)
456, are.to the same effect.

he test whether a demand connected with the illegal
trarsaction can be enforced at law, is that the plaintiff
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requires tlie aid of thé illegal transaction to establish his
case.
Scott vs. Duffy, 14 Penn. St. E., @
Harris),-18.
Buck vs. Allen, 26 Yt., (3 Deane), 184

In Gray vs. Hook, 4 Comstock, 449" it was held that
all agreements by which one person engages to pay an-
other for his aid or influence In procuring an appoint-
ment to office are illegal and void.

Where the Statute imposes a penalty for the making
of a particular contract, the making of the contract is
impliedly prohibited, and the contract is thereby ren-
dered illegal and void.

Brackett vs. Hoyt, 9 Foster, (N.H.,)
. 264.

In Sites vs. Sheets, 7 Ind., 132, it was held that “ A
contract for or about any matter or thing which is pio-
hibited by Statute is void, though the Statute does not
make it so.

In Harris vs. Roof’s Executors, 10 Barb.,, S. Ot R
489, it was held that an agreement to pay for seivices,
in personally soliciting members oi the Legislature to
vote for a private claim against the State could not t
enforced. ,

Bryan vs. Reynolds, 5 Wis., 200 S. P

See also. KibUn v. 6 Mis. ( 5 Jones) 39
Norris v. The Providence Tool Co., 2 Wall., 45. A

The Court below found that there was no Pl00* &
usury ; that the ten per cent, was paid to Boy , *
there is no proof that any part was paid to the en

See finding of District Court, page 11, hue 2 .
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If this is so, then the contract between Quimby and
Boyd was a violation of the 5th Section of the Act
agiiret usury. And Derrickson’s demand is for procur-
ingya contract in violation of law.

II.

Admitting that Quimby did agree to pay to Derrick-
sm, one per cent on the amount of the loan, if plaintiff
woud find a party, who would lend the defendant
$10,000 or $12,000, for'three years or more, as the Judge
of the District Court found. (See 2nd finding, on page
1), the evidence shows that Derrickson never performed
the contract on his part.

The evidence already referred to shows that Derrick-
smn agreed to find a party who would loan the money,
It that the Dr. might have to pay a bonus of five or
six per cent, for the money.

See Alexander F. Berlew’s Testimony, (page 6, line
m |

A nen was found who made the loan without any
bos

See finding of District Judge, (page 11, line 28).
Hux he was not found by Derrickson.

m Derrickson claims that he is entitled to one
axf, because Coudert Brothers found the man who
~(ifid loan the money, and their attention was called to
Qinby by him  But this does not entitle him to his
Cthmission A% %] *y

b

’qﬁs Bm effect, simply one broker going to another

per



broker and saying I have a customer who wants to ba-
row $12,000, can you get him the money. The secod
broker says, I can find a man ,who will loan himthe
money, but for procuring the loan for your customer he
must pay me a brokerage of ten per cent. The secand
broker thereupon goes to the customer and says to him
I can procure you this loan, but I must have ten per
cent, brokerage for my services. The customer nakes
this contract and pays the second broker for procuring
the loan.

The first broker may have some equitable claim an the
second broker for a division of the ten per cent.; bt
certainly has no claim on the borroweer for the one per
cent.

All Derrick&on did, therefore, was to send to Quinby
another broker, who made a contract with Quimby to
procure the loan for a commission of tenper cent.

Derrickson did not negotiate the loan—did not mo-
cure it— did not introduce Quimby to parties who would
make the loan. Coudert Brothers, through Boyd, pa-
formed all that service, and claimed and got the pay fa
it, much larger pay than Derrickson agreed to do it for

Derrickson did not know Quevada, who owned the

money?7 and who loaned it to Quimby— never saw him—
never heard of him till after the loan was made (se

Derrickson’s testimony, p. 6, line 8.)

This case is within the principle of the case ot Viee
land vs. Yetterlein, 4 Vroom, 247.

The learned dJustice who wrote the opinion in the
Supreme Court in this case thinks it is not similai.

In the case of Vreeland vs. Vetterlein several hidex”
were employed by the seller to sell his land. “ne
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of them found a purchaser, but could not persuade him
to pay the price fixed. The purchaser went to another
of the brokers, who persuaded him to pay the price.
The seller conveyed the property, and paid the last
Jrdier the commiissions.

The first broker sued the seller for the commissions.
The Court field he could not recover.

The only difference between the two cases is: In this
cae Derrickson, the first broker, put the procuring of
the loan in the hands of the second broker, Coudert
Brothers, who procured the loan, on a contract made by
them with Qnimby, and received the brokerage fees for
the service, y#

It seens to me the two cases are precisely alike in
principle.

III.

On the trial the Jndge admitted illegal evidence.

The paper printed on pages 15 and 16 Exhibit A. was
improperly admitted in evidence (see page 5, line 6).

It does not contain the alleged contract. It seems to
have been altered, and no explanation of the alterations
nede.

There is no evidence that it is a copy of Dr. Quimby’s
ariginal application, which they claim is lost.
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IT.

The Court overruled and rejected legal and conpetent
testimony offered by the defendant.

1. On page 10, line 37, the following question wes
asked A. S. Boyd :

Q. 1 Do you recollect having a conversation with Dr.
Quirnby, when Derrickson first sued him, in which you
told the doctor that Derrickson had nothing whatever to
do with the making of this loan ?’

This question was overruled by the Court.

2d. Dr. Quirnby was asked (on page 11, line 11), the
the following question :

Q. “What did Mr. Boyd tell you about Derrickson’s
connection with this loan, about the time Derrickson
first sued you ?’

This question was also overruled by the Court.

This testimony the learned Justice who wrote the
opinion in the Supreme Court, thinks is so shadowy
that-its exclusion or admission was within the discretion
of the Court.

But, with all due deference, I think the learned Jus-
tice is wrong.

' It'was very important as showing that Derrickson
was not recognized by the party who secured the loan

It was important to show that the procuring of the
loan was not Derrickson’s act at all.

S. B. RANSOM,
Of Counsel zoith the Plaintiffin Error.



Isaac N. Quimby,
PV fin Error,

On Writ of
Error.

VS.

Samuel B.Derrickso n, wlio sues, &c.,
DefH in Error.

Brief for Defendant in Error.

The Judge of the District Court in Jersey City, before
whamthis case was tried, found as matters of fact, that
Isaac N. Quimby, the plaintiff in error and defendant
below; agreed to pay the defendant in error, Samuel B.
Derrickson, a commission of one per cent, on the amount
dof the loan, if he, Derrickson, would find a party who
would loan the defendant, Quimby, $1o ;000 Or $1 2,000,
for three years or more ; that Derrickson did find such a
party who loaned to Quimby $12,000 for three years or
filare, and judgment was therefore given for Derrickson
forsi20 and interest (p. 11 )

These being findings of fact upon which the decision
of the Judge was based, under the law his determination
upm them is final.

Vide District Court Act, sec. 170 and 171,
Rev., p. 1330.
Also Benedict vs. Howell, 10 Vr., 2213
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The only question for consideration then is: Is thae
any legal objection to the admission or rejection of esj
" The paper admitted in evidence by the Court, ar
which the plaintiff in error contends should have bemn
rejected was properly admitted. It was not a copy, bt
the very application which Derrickson himself nade au,
and left at the office of Coudert Brothers, New Yok
and so the Judge found as a fact, (pages, 4 an )
Coudert Bros, turned it over to their lawyermg S Ja=
sey, Mr. Boyd, who made searches, contracts, and acted
for them in such transactions in New dJersey (es
Derrickson, p. 4, Bojd p. 7, and Coudert, pages an >
Derrickson was the agent of Quimby, made t e app M
tion in his own name, describing the property, ec., a
it is immaterial whether Quimby signed it or not.

The agreement, authorizing Derrickson  neg
the loan, and which Derrickson says Quimby 8g™ ’
lost. Derrickson on his crossexamination a pg '
explains the loss, and thus Quimby was mo
by the result. Qnimby, however, denies D;, k
such a paper, but admits at page9t a e o = 0
son if he could procure him a loan ot
at a reasonable rate he would take it. ’ tle
made Derrickson his agent for that purpose,
Judge found as a fact (p. 11).

wimonv
The defendant in error proved ms galho
(page 4), and by that of Berlew (page 6), tha A

rized by Quimby to procure the loan, tha P
thereof, he made the application to Coud
of Derrickson, page 4, and of Coudert, page )* e
that application the loan was effected throug | | J | j
lawyer of Coudert Bros. (test, o o0j , le
Coudert, p. 9). Upon this state of fact ,
oame legally entitled to his commissions.

Shepherd vs. Heddm, 5 Dutch.,

This was a prima facie case. The Court
non-suit a party where he makes ou* a
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The questions put by the plaintiff in error, and which
he dains were illegally overruled, appear on pages 10
ad 11, and were properly overruled. They were not
naterial or relevant; and admitting them to be so, it still
did not appear that defendant in error was present when
the conversation attempted to be introduced, occurred,
and the questions were therefore properly excluded.

The contract sued upon, is neither illegal nor against
public policy.

Sec. 5 of the “ Act against usury,” Rev. p. 519, limits
abroker to a charge of 50 cents on $100f0 r a year, and
soin proportion for a greater or less sum, or for a longer
ac shorter time. In terms, therefore, it recognizes the
right in the broker to charge at that rate, and a fortiori
a aless rate, if he choses.

Under the terns of this section, and in the absence of
an express agreement, the defendant in error could legally
charge at the rate of one and one half per cent, for three
years; that is at the rate of oneiialf of one per cent, for
ae year, which would be $180, instead of $120, the
anount claimed.

But the Judge of the District Court found as a fact
framthe evidence adduced, that the agreement was, that
Derrickson should get oneper cent., if through his instru-
nmtahtyaloan Of $10,000 or $12 ,000 would be obtained,
not for one year, but for three years, or more. Burlew,
testifies (page 7), “ It was written on the paper (which
wes lost), that Quimby was to give Derrickson onejper
cent, anthe amount of the loan, whichwas to be $10,000
a $12,000 for three orfive years.

There is no connection, as claimed by plaintiff in
ara, between sections 1 and 5 of the act against
j*ury; section 1 regulates the rate of interest which a
ender shall charge; section 5 imposes a penalty on a

io"er if he charges.at a higher rate than one-half of one
per cent, per year for procuring a loan.

fl[|] n°f ausurious transaction. Mr. Boyd was not
1 elender, and there is no proof whatever that any part
o theten per cent, which Quimby agreed to pay Boyd,
Wax to the lender. The transaction was this : Derrick-



son applied to Coudert Brothers for this loan; they had
a client named Quesada, who would make the loan; they
sent their application to their lawyer in New Jersey, M-
Boya ; he sent for Dr. Quimby, and they agreed uponten
percent, to cover all expenses (test, of Boyd, pages 7
and 8). The loan was effected. To constitute usury a
defence, it must be shown that the 'usurious excess was
received by the mortgagee or his agent (Spring us.
Reed, 1 Stew., 315). But there is no proof that Derrick
son had anything to do with the agreement between
Boyd an1 Quimby. To the contrary is the evidence
Boyd did not even know Derrickson at that time (test,
page 8), nor was Derrickson present at, or cognizant of
the making of the agreement. Neither were Boyd anxd
Quimby acquainted up to that time ; for Quimby when
he heard from Boyd asked Burlew who Boyd was (test
of Quimby, p. 0.

Dr. Quimby denies in his direct-examination on ks
own behalf (pages ¢ and 10 ), that there was anything an
the paper (the application for loan), except a diagram of
the property. But in his cross-examination he adnits
that everything that is on it now was on it then, except
the clause at the bottom, and Mr. Boyd testified that the
Hpaper has not been touched since Dr. Quimby signe
“ his name on the back; everything that is on it row
“ was on it when Quimby signed his name on the bac
(page 18).

The case of Yan Doren vs. Staats, Penn. 887, cite y
counsel for plaintiff in error, on the argument int e
Common Pleas does not apply. That was an action ar
prize money of a lottery ticket. Neither does the s
of Gregory ads. Wilson, 7 Yr., 315, also cited, app
cause there is not a particle of proof in this case *
Derrickson procured a customer for another bro er, w
the understanding that the latter should charge or *
procuring a loan at a rate prohibited by the statute* *
that such commissions should be divided. Thisis n *
suit by one broker against another broker for a s a

illegal (or even legal) commission. Vs
No motion to nonsuit on the state of deman ,
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nacke at the trial, or in the Common Pleas, nor any ob

jectionmade to it. If such motion were made, or objec-
timraised, it could have been then amended (District
(ot Act, sec. 103, Rev. 1318). If necessary, the state
of dermand may now be amended to conform to the judg-
nmat. Hoboken vs. Gear, 3 Dutch., 265 ; Price vs. N.

Jd R R Co, 2 Vr.,, 229; Willis vs. Fernald, 4 Yr., 206;
TenEyck vs. Del. & R. Canal Co., 4 Harr., 5; Apgar
vs. Hiler, 4 Zab., 808. Practice Act, sec. 301.

A cdaim was set up for the defence, that the date of
the “ application” had been altered, either from 1873 to
1871, or from 1877 to 1873. Mr. Boyd testified that
this paper has been in his possession ever since the trans-
ation (April, 1873). He. was subpoenaed to produce it.
There is no denial that the transaction took place in 1873;
there is no pretence that it took place in 1877. If the
date was changed, it was changed in the interest of some
pasm hostile to defendant in error. A moment’s con-
sideration will convince us that nothing could possibly
benore prejudicial to the case of defendant in error than
sucha change, allowing that he had it in his power to do
s which does not appear.

There can be no doubt that when Dr. Quimby signed
the agreenent endorsed on the paper, he saw Derrickson’s
uane on the face of it, and ordinary prudence ought to
have pronpted him to first ascertain from Derrickson
whether he had any claim. Then the whole matter
codd have been settled, and this litigation avoided.

JAMFS F. MINTURN,

Attorney for Defendant in Error.












Davison & Co., Law Printers, 27 Montgomery st., Jersey City,

Isaac N. Quimby,
PI'ff in Cer., I 10

VS. v Writ of
j  Certiorari.®
Samuel B. Derri cks on, who sues, &c., \
Deft in Cer. ]
; / =

E. A. RANSOM, Att’y.

I allow this writ. Let it be sealed.
May 4, 1880. 20
M. M. KNAPP,

J. S. C

New Jer sey, to wit : The State of New

Jersey to the Judges of the Inferior

In.sl] Court of Common Pleas of the
County of Hudson, Greeting :

We being willing for certain reasons to be certified,
°f a certain plaint and judgment thereon in our Inferior
Court of Common Pleas of the County of Hudson, 3¢
against Isaac N. Quimby, appellant, in favor of Samuel
B Derrickson, appellee, on. a certain appeal from the
judgment of our (2d) District Court of Jersey City,
held before John Garrick, Esquire, Judge of said Court,
against the Said Isaac N. Quimby, at the suit of the
said Samuel B, Derrickson, in a certain action of debt
hiought and rendered, we command you that the plaint
and judgment aforesaid, as fully and entirely with all
(lings touching and concerning the same as it remains

efore you, by whatever names the said Isaac N. 40
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Quimby and Samuel B. Derrickson may be called in
the same, to our Justices of our Supreme Court to be
holden at Trenton on the first Tuesday of June next,
you certify and send together with this writ, that
therein may be done, what of right and according to
the constitution and laws of this state ought to be
done.

Witness Mer ger Beasley Esquire, Chief Justice at

10 *ren™*’ aforesaid, tnis fourth day of April, eighteen
hundred and eighty.
BENJ. F. LEE, Clerk
Edward A. Ransom . Attorney.

#The answer of Abram Q. Garretson, Esquire, pre-
siding judge of the Court of Common Pleas, of the
County of Hudson :

The record and proceedings, whereof mention is
within made, with all things touching the same. I
hereby certify to the Supreme Court of Judicature

20 af the State of New Jersey, in a certain Schedule to
this writ annexed, as within I am commanded.

Witness my hand and seal."

A. Q GARRETSON, Judge, [i.s]
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DISTRICT COURT OF JERSEY CITY.

Hudson County, ss.

Samuel B. Der ickson , who sues for j
the use of Thomas C. Lyman and Henry 1

L. Greenman. I in debt,
v ' 10
Isaac N. Quimby.

The plaintiff demands from the defendant one hun-
dred and twenty dollars, and interest thereon, from
May 1st, 1873, for the work and labor, care and dili-
gence of the said plaintiff, by him done, performed and
bestowed, to wit: at Jersey City, in the said County
of Hudson, in the months of March and April, 1873,
as the agent of, and at the special instance and ref20
quest of said defendant, and for certain commission
and reward then and there agreed upon, by and be-
tween the said defendant and said plaintiff, to be paid
by defendant to plaintiff in negotiating for, and aiding
and assisting the defendant in procuring a loan of
twelve thousand dollars upon mortgage, upon lands of
defendant, at the corner of Newark Avenue and Mon-
mouth street, in Jersey City, aforesaid.

And plaintiff says the sum agreed upon to be paid

» defendant for the services aforesaid, was .at, and 30
after the rate of one per centum on the amount of
said loan; that defendant did, through the agency,
services and instrumentality of plaintiff, obtain the
said loan of Twelve thousand dollars on the mortgage
aforesaid. That defendant has not paid the said per-
centage, to wit: the sum of one hundred and twenty
dollars, or any part thereof, although often requested
so to do, and plaintiff says that he has instituted this
suit for the use of Thomas C. Lyman, and Henry L.

reennian, to whom he, the said plaintiff, has assigned 40
disclaim. SAMUEL B. DERICKSON, Plaintiff.



SECOND DISTRICT COURT OF JERSEY CITY.

Befor e John Gar rick, Esquire, Judg e.

Isaac N. Quimby, j
Defendant, j
ads- F In Debt.

Samuel B. Derrickson , who sues for 1 State of Case.
10 the use and benefit of T. C. Lyman 1
a Co. 1

S. B. Ransom . and Albert C1 oke, for Defendant.
P. H. McDermott, for Plaintiff.

This cause was tried March 26th, 1879. The plain-
tiff to prove the case on his part called as a witnes

%0 Adonijah S. Boyd, who being duly sworn, said :

I have paper for aloan on Dr. Quimby’s property.
This paper was, I.'suppose, sent to me by Coudert
Brothers in 1873. D has been in nay possession ever
since.

Samuel B. Derrickson, another witness produced on
the part of the plaintiff, being sworn, said :

I am the plaintiff in this action. I know Isaac N
Quimby. In March, 1873, I was introduced to Dr.
30 Quimby by Mr. Berlew. Dr. Quimby told me that
there was a mortgage of $10,000 on his property. He
said he wanted a loan of $12,000 to take it up, or would
take $10,000 if he could not get more. He said if 1
procured the loan, or introduced him to parties who
would make the loan, he would give me one per cent.
Mr. Berlew was present. I applied to several parties,
and among others'to Coudert Brothers. This papei,
the paper produced by Mr. Boyd, is the application in
writing for the loan which I made out and presented
40 to Coudert Brothers. 1 made it out from an original
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signed by Dr. Quimby, which Mr. Berlew gave me. 1
delivered to Charles Coudert, in Wall street. This is a
copy of the original paper ; this is in my handwriting.
I have never been paid by Dr. Quimby or any one else.
He referred me to Mr. Coudert.

This paper was here offered in evidence by the plain-
. fON r AN AR A

To the admission of this paper the defendant ob-
jected.

; Ist. Because it is a copy and not an original, and 10
the original is not accounted for.

2d. Because Dr. Quimby does not appear to be in
any way connected with this paper.

The Court overruled the objection and admitted the
paper as being the application which plaintiff* made
for the loan.

To this ruling of the Court the defendant objected.

The witness further testified as follows :

I called on Dr. Quimby and told him I had made
application to several parties, and he would hear from 20
them if they would jmake, the loan.

And being cross-exomincd, witness said :

The paper I call an original I got from Mr. Berlew ;
I carried it in my pocket six months ; I- think it was
an exact copy. That bottom clause on first page of
paper was not in the original I got from Mr. Berlew ;
I put that clause in the copy. The part on the back
of the paper was not there when I left it with Coudert.
The oiiginal had in it a clause : “1I hereby authorize 30
e B. Derrickson to negotiate this loan,” aud was
signed by Dr. Quimby ; I did not put that in the copy
ecause I did not want to sign Dr. Quimby’s name ; I
w to make several copies ; I lost the original; it was
In Iy oout pocket, and my coat was stolen by a
ocooredman. I did*not see Dr. Quimby sign it; it
"as a, Quimby’s house that BerleW introduced me
° K Quimby; I can’t fix the date; it wBs two or
nee weeks after that that I got the paper, signed by 40
Quimby; I applied to a broker in Pine street,
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named Pierce, and others; I did not call on the
Doctor and tell him that I had got the money, and
that he would have to pay twelve per cent, for it.
A few days after the loan was made I called on Quim-
by for mv pay.

Being again re-exmninedAn-chief, he said :

When I called' on Quimby he told me he had ob-
tained the loan for $12,000, and that he paid Ooudert
my brokerage fees, and that I must call onhim I did
so, and Coudert told me he had nothing to do with
me.

Alexander F. Berlew, being duly sworn on the part
of the plaintiff, said :

In March, 1873, I lived in Jersey City ; I had a real
estate office at No. 135 Newark avenue; I knew Dr.
Quimby and Samuel B. Derrickson ; I was collecting
rents for Dr. Quimby ; Quimby had a mortgage that
was due, and he wanted me to get a loan ; I was Quim-
by’s agent then, for this property ; I collected the
rents ; it. is on the corner of Second and Monmouth
streets ; the mortgage was for $10,000, and was held
by Abraham Collard. Hewanted $12,000 to pay
that off, and to improve the property; he signed a
contract in my office ; I brought Derrickson to Quim-
by’s office ; Dr. Quimby said that he wanted $12,000,
or $10,000 at least; Quimby said he would give Der-
rickson one per cent; he wanted Derrickson to get

jjl the money as cheap as he could ; Derrickson told him
he might have to pay a bonus ; there was some talk
that he would have to pay some five or six per cent for
the money ; a couple of weeks after that, I drew out
the agreement, and Quimby signed it in my presence,
and I signed it as a witness.

Being shown paper heretofore admitted in evidence,
said ; 1 never saw this before ; the agreement which
drew, contained a description of the property, like this,

jdl with the amount of the loan, $12,000. There w'as also
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onit a diagram of the property ; Dr. Quimby’s name
was signed to thé paper ; it was written on the paper,
that Quimby was to give to Derrickson one per cent,
on the amount of the loan, which was to be $10,000
to $12,000, for three or five years. After that, Dr.
Quimby told me that he received a letter from a man
named Boyd in Hoboken, and asked me to go over
with him Dr. Quimby told me afterwards that he
had settled with Boyd for the commission, and that
Derrickson must go to him. He told me he had got 10
the loan.

* And being cross-examined, said :

Dr. Quimby promised the commissions if I got the
loan. I don’t expect any commissions from Quimby.
If Derrickson had got the commissions, he might hate
paid me something. I understood the one per cent, to
be commissions for bringing the’ parties together.
Derrickson told me about six weeks after I drew the
agreement, that he had procured the loan from a
Spanish housé in Wall street, but didn’t tell me the
terms.

The language of that paper was, as near as I can
recollect, “ I authorize so and so to procure a loan of
$12,000 for me, for which I agree to pay him one per
(}em.”

AdoniJah S. Boyd recalled for the plaintiff, said :

I am an attorney at law, and do business for Coudert
Brothers. I received this paper in April, 1873. 1 30
think from Goudert Brothers. 1 wrote a letter to
Quinby ; he called at my office and I drew this agree-
nment on the bottom of the paper, and Dr. Quimby
signed it. I made the searches and the loan of $12,000.

The following question was asked the witness, viz.:

@ For whom were you acting at that time in this
matter ?

(Phis question objected to by the defendant, as the

written contract shows that the loan was to be made
bJ Mr. Boyd.) 40
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The objection was overruled by the Court and the
witness allowed to answer the question.
To this ruling of the Court the defendant excepted.

The witness answered :
A. T represented through Coudert Brothers a M.
Quevada,
I gave Mr. Collard a check for $10,000, and Collard
assigned the mortgage to Quevada. There was an
10 agreement that the mortgage should be executed for
three years. There was another loan of $2000 to Dr.
Quirnby; I am not sure but that it was on another
property. I think that mortgage was to S. 8. Coudert.
It was all done about the same time. I knew nothing
about Derrickson except seeing his name on the paper.

(The check of A. S. Boyd to Abraham Collard for
$10,000 is offered in evidence.)

And being cross-examined, witness said :

I don’t recollect how the other $2000 was paid. The
ten per cent, was paid out of the $2000; I don’t re-

member how the $800 was paid to Dr. Quirnby. I
presume the agreement to extend was "written on the

bond, but don’t remember distinctly.

20

Charles Coudert, Jr., another witness produced and
sworn on the part of the plaintiff, said :

I reside in New York ; I am a lawyer.

Being shown paper heretofore offered in evidence,

30 said :

I have no recollection of this paper; I have no
recollection of sending it to Mr. Boyd in 1873 ; I re-
member making aloan to Dr. Quirnby for Mr. Quevada,
of $10,000, four, five or six years ago; I have mno
recollection of Dr. Quirnby giving a mortgage of
$2,000 to my brother.

I don’t think I had ever seen.Dr. Quirnby before
this loan was made ; I may have seen Mr. Derrickson,
Mr. Boyd made the searches, &c., and contracts, and

40 acted for us in reference to loans in New dJersey.
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And being cross-examined said:

m Mr. Boyd always reported to me before negotiating
aloan; I have an indistinct recollection of a conver-
sation with Boyd about Derrickson.

And being again examined-in-chief, witness said:

I presume that I must have received this application
and referred it to Mr. Boyd ; I must have received
this very paper and sent it to Mr. Boyd, but have no
distinct recollection 6f it.

The plaintiff offered in evidence an assignment of his
cdam to T. C. Lyman & Co., proof of execution
waived

Admission of paper objected to by defendant, but
admitted by the Court.

(The plaintiff rested.)

The defendant moved to non-suit the plaintiff on
the ground that the evidence offered by the plaintiff
failed to make out a legal cause of action against the
defendant;

Which motion was denied by the Court.

To this opinion of the Court, the defendant excepted.

Isaac N. Quimby, being duly sworn on his own
behalf said:

I am the defendant; in the spring of 1873 Mr.
Berlew, my agent, told me he had some money to loan ;
Itold himI wanted a loan for a little more than
enough to pay off the mortgage- on my property 30
After that, Berlew brought Derrickson to my office ; I
said : Derrickson, if you can get me $10,000 or $12,000
I will take it at a "reasonable rate ; that was all that
was said. A week or two afterwards, Derrickson told
me he had a party who would loan the money for
twelve per cent.; I declined to pay that rate ; he never
ui ormed me that he had applied to Coudert for a loan
°1 $12,000; I think he said he had the money from
some party in Pine street; I never signed any paper
mhhoiizing Derrickson to procure aloan for me: I
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signed a paper in Mr. Berlew’s office ; Derrickson’s
name was not on it. The first time, Derrickson told
me it would cost about eight per cent. ; I never agreed
to give him one per cent.

This paper I signed had no name on the face of it
when I signed it; there was nothing on it but a dia-
gram of the property; I did not know from whom
Boyd was to get the money.

And being cross-examined, witness said :
10

The description of the property, the diagram and
all the rest was there, except the clause at the bottom,
on this paper, when I signed the agreement on the
back.

I think I called on Berlew and asked him who
Boyd was ; I never knew Boyd before ; I think I told
Berlew that I would give him $75 if he would get the
loan within a certain time ; Boyd had that paper when
lie came to my house ; I think it was all made out

20 there, but am not positive ; I think thé Collard mort-
gage was not assigned, and that a new mortgage was
made, but am not positive.

I read this paper, or its face, before I signed it on
the back ; I am positive that Derrickson’s name was
not on it.

The defendant having rested his evidence,

Adonijah S. Boyd was recalled on behalf of the
plaintiff, and testified as follows :

This paper has not been touched since Dr. Quimby
signed his name on the back ; everything that was on
it now, was on it when Quimby signed his name on
the back.

The following question was asked the witness.

Q. Do you recollect having a conversation with Dr.
Quimby when Derrickson first sued him, in which you
told the doctor that Derrickson had nothing whatevei

40 to. do with the making of this loan ?
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(The question was objected to by the plaintiff, and
disallowed by the Court.)

To this ruling of the Court, the defendant excepted.

The witness further said :

I did not call Dr. Quimby’s attention to Derrickson’s
nane on the paper ; I think his name was there then,
and I noticed it.

Isaac*N. Qnimby, recalled on his own behalf, and
asked: /

Q. What did Mr. Boyd tell yon about Derrickson’s
connection with this loan, about the time Derrick-
son first sued you ?

(Question objected to, and over-ruled by the Court.)

To this ruling defenpant excepted.

Conclusions of the Court.

1. There is no proof of usury ; the ten per cent,
was paid to Boyd. There is no proof that any part
was paid to the lender. Nor is there any proof that
the contract between Quimby and Derrickson was to
procure a usurious loan.

2. The Court finds that defendant agreed to pay
plaintiff a commission of one per cent, on the amount
of the loan, if plaintiff would find a party who would
lend the defendant $10,000, or $12,000, for three years
or nore ; that the plaintiff did find such a party, who
loaned to defendant $12,000 for three years or more,
and that plaintiff is entitled to his commission of one
per cent, on $12,000, which is $120.

The interest thereon, from May 1, 1873, is $48.60.

Judgment for plaintiff, $168.60.

The above state of the case is agreed to by the

S. B. RANSOM,
Att’y of Defendant.
p. h. McDermott.
Att’y for Appelee.

20

30

40
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HUDSON COMMON PLEAS.

Isaac N. Quimby, In Debt, on
Appeal, fix

Appellant.  gecon; Dia.

VS tnct Court of

Jersey City.

Samuel B. Derrickson, who sues for

the use of Thomas C. Lyman, et al. I John Garrick,
Esquire,

Appellee. Judge.

This cause being regularly on the list of appeals at
the term of September, A. D. 1878, of this Court, and
being called for argument on a state of the case ouly,
agreed upon between counsel for the respective parties,
and the Court having heard the argument of counsel

20 of tiie respective parties, and having considered the

A}

30

same, it is, on this nineteenth day of April, A. D. 1880,
ordered that judgment be entered in the said District
Court in favor of the plaintiff, appellee in this Court,
and against the defendant appellant in this Court, for
the' sum of one hundred and sixty-eight dollars and
sixty cents, with interest from March 20, A. D. 1879,
to be added, and costs.

By the Court.
A. Q. GARKETSON, P. 3.
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HUDSON COMMON PLEAS.

Isaac N. Quimby, 1

Appellant. I On Appeal,

f from
vs. ( thé Second
f District Court
Samuel B. Derrickson, who sues fOI‘[ of
the use of Thomas C. Lyman, et als. \ dJersey City. 10
Apellee. ]

The appelant having presented to the Court a writ
of Certiorari for the removal of the above stated cause/
into the Supreme Court, duly attested by Honorable
Manning M. Knapp, a Justice of the Supreme Court.

It is ordered that the clerk of this court make return
to the said writ by annexing thereto a copy of all the
papers on file in his office, in said cause. 20
Entered, May 5,1880. On motion of
E. A. RANSOM,

Att’y of Appellant.
Ordered entered by Judge Garretson.
May 5, 1880.

State of New Jersey, 1
County of Hudson, f

L, H. K. Van Horn, Clerk of the County of Hudson,
and also Clerk of the Court of Common Pleas holden 30
therein, do hereby certify' that the foregoing is a true
and correct copy of the proceedings in the case of
Isaac N. Quimby vs. Samuel B. Derrickson, who sues,
&c., as the same are on file in my office.

In witness whereof, I have hereunto set my hand, and

[L.s.] affixed the seal of said court and county,

this twenty-eighth day of May, A. D. 1880.

H. K. VAN HORN,
Clerk. 40
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SUPREME COURT OF NEW JERSEY.

Isaac N. Quimby, I
Plaintiffin Cert.' ] On Ceé)'tiorari
1

vs Hudson Com-
' \ mon Pleas.
Samuel B. Derrickson, Who sues for i
the use of Thomas C. Lyman, et ah 1 ReaSOns
1Q Deft in Cert. 1

The plaintiff in Certiorari, by Edward A. Ransom,
his attorney., comes and insists that the judgment of
the said Court of Common Pleas, and of the said
Distrct Court, rendered against the said plaintiff in
certiorari, in the above stated cause, ought to be
reversed, set aside, and for nothing holden, for the
following reasons, viz. :

20 First. Because the Judge of the Second District
Court of Jersey City, before whom the cause was tried,
admitted illegal evidence offered by the defendant in
certiorari, which ruling of the said Judge was affirmed
by the said Court of Common Pleas.

Seeond. Because the said Judge of the said District
Court, on the. said trial overruled and rejected legal
evidence offered by the plaintiff in Certiorari, which
ruling of the said Judge was affirmed by the said Court

3 Qof Common Pleas.

Third. Because the evidence offered by the defend-
ant in certiorari, on the trial of the said cause, was not
sufficient iif law to entitlertire, defendant in certioraii,
who was the plaintiff below, to recover, and the said
defendant ought to have been non-suited, which the
District Court in which the cause was tried, and the
said Court of Common Pleas both refused to do.

40 Fourth. Because the said judgment of the said Dis-
trict Court and of the said Court of Common Pleas aie

both against law.
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Fifth. Because the said judgment of the said Dis-
trict Court and of the said Court of Common Pleas,
are both against the evidence.

Sixth. Because the contract on which the said ac-
tion is founded is illegal, and against public policy, and
absolutely void.

Sevtneh. Because the said judgment of the said
Court of Common Pleas appears to be given for the
defendant in, certiorari against the plaintiff in certi- Id
orari; whereas by the law of the land the said judg-
ment ought to have been given for the said plaintiff iii
certiorari, against the said defendant in certiorari.

Eighth. Because the said judgment is in divers other
respects erroneous and contrary to law.

E. A. RANSOM,
Att’y of PIff. in Certiorari.

PLAINTIFFS EXHIBIT A.
Applicationfor Loan..

[Copy.]

Jersey City, March 31st, 1877.
The undersigned desires to procure a loan of $12,000,
at Zper cent, interest per annum, on property for 3 3o
years, on mortgage secured by the bond of Dr. I. N.
Quimby, on the property described as follows :

Location— Newark avenue and Monmouth street
Jersey City.

Dimensions of Ground— 100 feet on Newark avenue,
®* fi- on Monmouth st.

Dimensions of Building—5 buildings, each 20x28.
Building Materials—Frame, with brick basements.
Purposes of. Use—Dwellings.

Value of Ground— $25,000. 40
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Value of Building— $10,000.
Annual Rent— $1,800.
Insured for $6,000.
Name, p:. I. N. QUIMBY,
Address, No. 180 Jersey avenue, Jersey City.

J5. B. Derrickson, 127 West St. New York, is autho-

rized to negotiate this loan to procure for me the above

30 Loan, on obtaining which I agree to pay him a conumis-
sion .-of per cent.

I hereby agree to take from A. S. Boyd aloan
upon bond and mortgage upon the within describe
property-for $:2,000, twelve thousand dollars, an
agree to pay for the same .o per cent., which will covei
all expenses.

Bond and Mortgage to run for three years.

4Q 'This is to cover all expenses.
1] N. QUIMBY.



OPINION.

New Jer sey Supreme Court,j
June Term. j

Samuel Derrickson,

I I1

fsaac ﬁ' Quinsy. 3

Where a person desiring a loan makes an application
m writing, upon which is an endorsement authorizi ng
single broker to procure the loan, and the broker leavesa
aopies of such application with a number of persons, one
of whom induced by such application, without the
lrders knowledge, lends the money, the broker is en-
titled to his commissions.

This writ brings up ajudgment of the Court of Com-
mm Pleas of Hudson County, affirming a judgment

rendered in the above entitled cause, in favor of Der-
rickson, the plaintiff.

Argued at November Term, 1880, before Justices
*OxoN Parker and Reed.

For Prosecutor—S. B. Ransom.

For Defendants-------------- ===-=----

Hhe opinionn pf the Court was delivered by lleed, ),

sios «f.°n *8 “ronght by plaintiff, to recover commis-
thedf i(h a“e&csbe earr>ed by bringing together

e e endant Quimby and a person from whom Quimby
barowed the snm of $12,000.

% a’t < sc'08e<* b; bhe evidence which comes up
cae8 %5 “le case discloses substantially the following
errickson was introduced to Quimby, the de*

10

40
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fendant in March 1873. Quimby told Derrickson, ac-
cording to the testimony of the latter, that he wished to
borrow ten or twelve thousand dollars, and if he (Der-
rickson) would introduce Quimby to parties, who would
make the loan, or if Derrickson would procure the loan
he should have one per cent.

*That Quimby signed a written application for a loan,
upon which was a description of the property, and in
addition thereto a written authorization to Derrickson
to negotiate the loan, ‘and this paper he delivered to
Derickson, Derickson made copies of this
paper leaving them  with persons whom he
thought to be likely to make loans, anong
whom were Coudert Bros., on Wall street, New
York City, In April 1872 Couderrt Bros, delivered the
copy of the application to Mr. Boyd, who was their
agent, to make loans in Hew dJersey, and Mr. Boyd
wrote to Mr. Quimby about the loan. In response to
this note Mr. Quimby called at Boyd’s office and entered
into an agreement written on the back of the applica-
tion by which he agreed to take from Boyd the sumof

$2,000.

Mr. Quimby desired this loan to pay off a ten thouw
sand dollar mortgage already upon .the property held by
a Mr. Collard and for some other purposes. Mr. Boyd
gave his*cheek to Collard for $10,000 and took an as-
signment of that mortgage. The assignment was made
to one Quevada for whom Coudert Bros, through Boyd
were acting in making the loan.' Quimby was to pay 1*
per cent, for the loan, and this was taken out of the
remaining $2,000. How the balance was paid or hotf
secured does, not appear, nor does it appear who received
finally the ten per cent. This presents the case of the
plaintiff as it is found in various parts of the testinony

of his witnesses.

The defendant in his testimony denies the accuracy of
the plaintiffs account of the agreement and states an
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agreenment which defeats, if true, the plaintiff’s right of
action We of course cannot weigh the testimony, bat
only decide upon a case which the court below could
have deduced from any legal view of its force. The rea-
sors upon which the prosecutors rely for reversal are,
first, that no case was proven, and because the employ
ment if made was to procure a usurious loan and was
woid, and, second, that competent testimony was excluded
and incompetent admitted.

First, I think that from the evidence offered it was
ocompetent for the court to draw a conclusion that Quim-
by should respond. The case is not similar to that of
Yreeland v. Yeterlein, 4 Yroom, 247, where a property
was placed for sale openly in the hands of saveral bro-
kers, and the sale was made by one although the pur-
chaser had first received overtures from another of the
brokers, and the court held that the first was the only
ae entitled to commissions Here the application for
fhe loan was made through the plaintiff alone. He dis*
tnbuted copies of the application in those quarters where

ethought a lender might be, Goudert Bros, lending
noney for a principal received one of them.

This was by them placed in the hands of Boyd, who
wves their agent to make loans in Hew Jersey. He
sought an interview with the defendant, having the
application upon which (as to which there was some
proof) was a copy of the authorization by Quimby to

arickson to negotiate the loan. The production of

e application with this authorization upon it would

ave warned Quimby at once that Derrickson was in
I“tl]"' A as camse 0f Boyd’s action,
d such circumstances the fact that Cou-
T0s., through their agent Boyd, directly negotiated

sio H QU no” deprive the plaintiff of his commis-

Shepperd v. Heddin, 5 Dutch, 834.

10
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“sor nPon the other point, viz: that the agreerment
between the parties was to negotiate a usurious loan, do
I think the judgment revisable. The loan was undoubt-
edly usurious. The evidence is very strongly in the
direction that at the time of agreement between Der-
riekson and Quimby it was understood Sihitthe loanmst
be usurious or else it could not be made. But taking
the testimony of the plaintiff as true, the Court had suf
ficient to draw its conclusion that the contract was mt
for a usurious loan, and the'weight*of testimony is en
tirely for the Court below.

As to the second ground, that the Court'excluded
competent testimony, it appears that a question to Boyd
in cross-examinstion was excluded. He was asked
whether he had ever told Dr. Quimby that Derrickson
had nothing whatever to do with the making of the loan
The question was only permissible to break in some par
ticula'rsthe force of Boyd’s testimony in chief. But if
it could have hsd such an effect at all it would have been
so shadowy that its exclusion or admission was within
the discretion of the Court.

Judgment affirmed with costs.'

A true copy.
BENJ. T. LEE,
ek

The judgment below was affirmed in the Supreme
Court, July 26th, 1861.
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NEW JERSEY COURT .: ERRORS ..« APPEALS

IN THE LAST RESORT IN ALL CASES.

Isaac U¥ Quimby,
Plaintiff in Error,

US.

I

Assignment of
Samuel B. Dickinson, WhO sues r

Errors.
for tlie use of Thomas C. Ly-

man, et al.,

Defendant in Error.

Afterwards, that is to say, on the 23d day of August
inthe year of our Lord one thousand eight hundred and
eighty-one, before the Court of Errors and Appeals in
the last resort in all causes, at Trenton, comes the said
Isaac N. Quimby, by Stephen B. Ransom, his attorney
and says that in the record and proceedings aforesaid’
and in giving and affirming the judgment aforesaid?
there is manifest error in this, that the statement of de-
nmand and the matters therein contained are not sufficient
m law for the said Samuel B. Derrickson to have and
muintain his aforesaid action against him in the said
Issac Y. Quimby. And also there, is error in this, to
~t, that on the trial of the said cause in the Second Dis_
trict Court of Jersey City, the said Court admitted ille.
gal evidence offered by the said Samuel B. Derrickson”
which was objected to by the said Isaac- Y. Quimby,
which ruling of the said District Court was affirmed by
the said Court of Common Pleas of the County of Hud
11 aild the Supreme Court; therefore in that there is
manifest error. And also there is error in this, to wit:
that on the trial of the said cause before the said' Dis

10

20

40
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10 taict of Jersey City the said Court overruled and reject-

20

30

40

ed -legal evidence offered by the said Isaac Y. Quinby»
which ruling of the said District Court was affirmed by
the Court of Common Pleas of the County of Hudson
and the Supreme Court; therefore in that there is man-
ifest error. And also there is error in this, to wit: that
on the trial of the said cause before the said District
Court of Jersey City the evidence prodnced by the said
Samuel B . Derrickson was not sufficient in law to en-
title the said Samuel B. Derrickson to recover, and by
the law of the land he ought to have been non-suitedI
yet the said District Court refused to non-suit him
which ruling of the said District Court was affirmed by
the said Court-'of Common Pleas and Supreme Court5
therefore in that there is manifest error. And also there
is*error in this, to wit, that the contract on which the
said action is founded as set forth in the state of dermand
of the said Samuel B. Derrickson, and proved on the
trial of this cause in the said District Court of Jersey
City is illegal, against public policy and void, and ought
to have been so heclared. Yet the said District Court
of Jersey City, the Court of Common Pleas of the
County of Hudson, and the Supreme, all refused so to
mdeclare; therefore in that there is manifest error. And
also there is error in this, to wit, that
the judgment aforesaid of the Second District
Court of Jersey City, by the record afore-
said, appears to have been given for the sad
Samuel B. Derrickson against the said the said Isaac
Quimby; whereas by the- law of the land the said judg-
ment ought to have -been given for the said Isaac N-
Quimby against the said Samuel B. Derrickson ; there
fore in that there is manifest error. And also there is
error in this, to wit: that the judgment aforesaid was
affirmed in the Supreme Court of Judicature of the State
of Hew Jersey ; whereas by the law of the land the sai
judgment ought to have been reversed, therefore*in
that there is manifest error, and the said Isaac N. Quinl
by prays that the judgment and affirmance thereof af*e
said, for the errors aforesaid, and for other errors int e
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said record and proceedings being, may be reversed, an-
mulled and altogether holden for nought, and that he
mmy be restored to all things which he hath lost by occa-
sion of the said judgment and the said affirmance there-

of, &c.
S. B. HANSOM,
Atty. of PItff. in Error.

Defendant in error has filed the common joinder in
Eor.
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