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1. APPELLATE DECISIONS - CASCIO· v. ROSELLE PARK. 

JOHN CASCIO, t/a BUSINESS MENS INN, ) 

Appellant, 

v. 

· BOROUGH COUNCIL ;OF 'fffE BOROUGH OF 
ROSELLE PARK, 

lRespondent. 
-----~ - -. ......... -------·-·----·-------------_. .................. _ 

} 

) 

) 

) 

· Robert·w. Wolfe, Esq., Attorney for Appellant. 

ON APPEAL 
CONCLUSIONS 
AND ORDER 

William Boffa, Jr., Esq .• , Attorney for Respondent. 
Dughi & Jolmstone, Esqs., by Jeremiah D. O'Dwyer, Esq., Attorneys 

· for Objectors~ 

BY THE DIRECTOR: 

The Hearer has filed the following Report herein: 

Hearer's Report 

Appellant challenges by this appeal the action of the 
Borough Council of the·' Borough of Roselle ·Park (hereinafter 
Council) whereby _it, by resolution dated February 13, 1964, 
refused to amend a resolution theretofore adopted by the said 
Council on December 12;1 1963, ·granting -~ place-to-place transfer 
.of appellant's plenary retail consumption license C-10 from 
premises 101 East Westfield Avenue to 400 Seaton Avenue, Roselle 
Park. Thus by its action it in effect denied the application 
.for such. transfer after it had been granted. 

The facts presented upon this· appeal, whic~ were 
substantially stipulated by counsel for both ap,pellant and 
respondent, are as folldws: Appellant, a holder of a plenary 
retail consumption license for many years, made ·application for 
~ transfer of his license from his place of operatipn at 101 
East Westfield Av~nue to a building, which he owned and which 
was not as yet fully completed, at 400 Seaton Avenue, Roselle 

· Park. The ap:plica tion wµs bas~d primarily upon the fact that his 
lease at his presently operating premises had terminated; that his 
landlord ·had kept him .. -on a month-to-month basis and had insisted 
upon his vacating the said premises. It ·ma.y be well to note at 
this point that the appellant finally vacated these premises on 
May 15, 1964, and is unable to continue his· business therefore at 
the present time. · 

The~pplication was proper in its form, fees were paid, 
notice of application was duly advertised, and the plans and 
specifications ·were filed and all other requirements were met 
preparatory to a hearing thereon which took place before the 
Counc·11 on December 12, 1963. At that time a full opport_uni ty 
to be heard was given to all parties -- the applicant, objectors 

.and their counsel. At the conclusion of this hearing a resolution 
was adopted by a vote of four-to-two granting the said transfer in 
the following language: 
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VIThat the application received from.Mr. John 
Cas,cio for ~he transfer of -his -Plenary Retail Con­
sumption License Noe C-10 from·101 East Westfield Avenue 
to 400 Sea ton Avenue be granted 0 vv 

·on December 16, 1963, the municipal clerk notifie.d this 
Division of its action and added: · 

· ~since the premises at 400 Seaton Avenue have. 
not yet been completed, .. the license has not been 
endorsed with the tra.nsf er I) ~v 

On·December 27~ 1963, this Division, through its Deputy 
Director in charge of licensing~ responded by letter to the 
municipal clerk in pa~t as follows: 

"Everything is O.K. except the motion which was 
pass·ed on December 12th., The Mayor and Council should 
proceed, promptly, to adoption of a corrective resolution 
re·ading in the fallowing manner: 

'BE IT RESOLVED that a motion passed on D.ecember 
12, 1963 purporting to grant transfer of John 
Cascions License C-10 from 101 East Westfield 
Avenue to 400 Seaton Avenue, Roselle Park 1 N.J~, 
is hereby amended to provide that the application 
for said license transfer is granted~ as of December 
12, 196.3, subject to the special condition that 
the transfer shall not be endorsed and effectiv.e 
unless and until the premises at 400 Seaton Avenue 
are first duly completed in keeping with the filed 
and approved.plans and specifications~'" 

It further appears that on or about December 27 counsel 
for the objectors contacted '9someone''1 in this Division who 
informed him that the action-of Council on December 12 was in­
valid because the resolution omitted the clause "subject to the 
special condition that the transfer shall not be endorsed and 
effective unless and until the premises ~t 400 Seaton Avenue are 
first duly completed in keeping with the filed and approved plans 
and specifications~" Therefore, counsel for the objectors re­
presented at this hearing that he advised his clients not to file 
an.appeal from the action of the Council in granting the applicat 
for transfer on December 12, 1963~ 

, On January 1, 1964.Jl two newly elected councilmen 
replaced two counciJ.men who were defeated for re-election; the 
two replaced councilmen had voted in favor of the December 12 
resolution. Pursuant to the p~ocedure suggested by this 
Division~· this matter was -again considered by.the newly con­
stituted.Council on February 13, 1964~ without prior written 
notice to the appellant and without any further hearing thereon. 
A motion to approve the corrective resolution then introduced 
was defeated by a vote of four~to-two4> ~he effect of this 
action was to override the earlier resolution of December 12, 
1963, and to deny the application for transfer made by the 
appellant. · 

In. the pet! tion. of appea_i filed by the appellant he 
contends that the action. qf the Co'uncii on February 13, 1964, 
in disapproving the applic~tion fo~ trartsfer was improper for the 
following reasons: (a) that th~ action of the respond.ant on 
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December. 12, 1963, was valid and proper; (b) the appellant re­
ceived ti~ notice ·Of any action or any hearing to be held by the 
respondent on February 13, 1964, and only learned about the same 
in a newspaper published on the following day; (c) that the 
appellant ~is being evicted by his landlord since the landlord 
rented the premises after learning: of the action of the Respondent 
granting the ·transfer on December 12, 1963;" (d) that appellant ... 
is near :construction and'near completion of work at proposed new 
premises at 400 Seaton Avenue, Roselle ParkG . 

Respondent filed an answer to the following effect: 
(a) that the resolution of December 12, 1963, was determined by 
this Division to be defective and of no legal force and effect; 
(b) that the resolution suggested by this Division was rejected 
on February 13, 1964, because it determined that such transfer 
was"not in the best interest of the citizens of the Borough of 
Roselle Park, and will not serv.e the public necessity and 
conven'ience," and (d)' it relied upon the determination of this 
Division ·with respect to the December 12 resolution. 

Coilllsel for the appellant on this appeal advocated that 
the action of the Council on December 12, 1963, constituted a 
final and binding act on its part; that the omission of the 
clause suggested by.this Division was purely procedural in 
nature and not substantive, and that therefore the action of 
the respondent on February 13, in overriding the earlier 
resolution, was illegal. 

Also at this hearing counsel for objectors appeared, 
al thopgh no answer was filed on their behalf.. He took the 
position that (a) he agrees with the position taken by the 
respondent Council that the omission was substantive and not 
procedural and, therefore, the action of the Council on February 
13, 1964, was in all effects valid and bindigg; (b) that, since 
he was advised by someone in this Division in December that the 
resolution was defective, he did not file a notice of appeal 
from such action; (c) that, if it should be determined on this 
appeal that the resolution of December 12, 1963, was in fact a 
valid and final action, he should be permitted to introduce· 
testimony at this hearing as if he had filed a timely appeal on 
behalf of objectors from such action. The testimony would bear 
upon the matters raised by these objectors at the time of the 
hearing on December 12, 1963, before the Council, namelyj that 
there was no need and necessity for the issuance of the proposed 
transfer. 

The hearing on this appeal was de novo, pursuant to 
State Regulation No~ 150 Hearings were held at this Division 
on April 8, 1964 and .April 27, 1964, after which written 
summations were submitted by counsel for both the appellant and 
the respondent~ Thus a full opportunity was afforded counsel to 
present testimony under oath and cross-examine witnesse,s~ 
Sideroff et als .. v •. Jersey City and Niebanck, Bulletin 1310 !1 

Item lQ In the consideration of this matter the following 
questions must be examined: 

(1) Was the action of the Council on December 
12, 1963j a final action; 

(2) Was the resolution as passed on that date 
procedurally or substantively defective~ 
In other words, would the corrective 
resolution as suggested by this Division be 
a procedural correction' or a substantive one; 
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(3) If it is determined that the requested· cor­
rection is a procedural one and thus the 
action of the Council on February 13, 1964, 
was inefficacious .. to rescind the prior grant 
of the transfer, did the Council act in the 
proper exercise of its discretion on December 
12, 1963~ in approving the said application • 

. As a further corollary to this, and in order to protect 
the interests of all parties concerned, I indicated _at this hearing 
that, in view of the possibility that it might be determined that 
the.resolution of December 12, 1963, was a valid and'final action 
and was- only procedurally def e·cti ve, I would perm! t the obj ec-tors . 
to present testimony in support of their· objections to such 
action. · ·· 

1 
The testimony of the councilmen conclusively supports 

the appealantts contention that the action taken .bY Collllcil on 
December 12, ·1963, was intended as a final and dispositive one. 
This matter was discussed and thoroughly argued at the December _ 
12 hearingo The attorney for the appellant presented his " · 
arguments. in support of the application; ·petitions· were filed 
both on behalf.of and against the said application; the objectors 
were given a full opportunity to be heard and they were permitted 
to pr_esent full arguments in opposition to .the said application, 
and at the conclusion of the hearing the Council voted four-to­
two in favor of granting the said application. These councilmen 
were specifically asked by me at the hearing on this appeal 
de novo wii.ether they understood that this was a final action and 
without reservation. Each of the councilmen who participated 
at the December 12 hearing stated affirmatively that it was their 
intention to so vote.. Thus, for example, Councilman John W. 
Whitmeyer was asked: 

"The Hearer: Just let me ask you this, Co'Wlcilman, 
did you consider that the vote of· 
December 12th was a. final vote? 

The Witness: I certainly did. · 
The Hearer: And did you consider that there was 

anything to be done art·er the vote in 
order for the licensee t6 ·obtain his 
license? 

The Witness: No, sir, I did not@ , 
The Hearer: Well, you knew that the building hadn't 

· been constructed. 
The Wi.tness: Yes, sir, I did. 
The Hearer: Was there any discussion among the c_ouncil­

men at that time with respect to the con-
. struction of the building? 
The Witness: No, there was no discussion, your Honor, 

' . 
I 

I think most of us knew the building was 
not complete. 

The Hearer: Was it the intention of the council to 
hold the license until the building was 
completed? 

The Witness;· :Well, I don't say it was the i-ntention of 
·council but certainly I would feel that it 
would not become effective until the 
building was completeQ~ 

This was the general sense and feeling of all of the Council who 
voted hereau_. 
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It has long been establishe.d that, where an issuing· 
authority reaches. a final determination- on an application for a 
license or renew~l thereof,. in the absence of mistake of law or . 
f'act or fraud perpetrated upon the issuing authority (not claimed 
herein), 1 t may not reconsider its action. - Ashen v, Eliza beth, . · 
Bulletin 1553_,, Item 2; Essex County Retail Liquor Stores Assn. v.­
Newark et. al o·, Bulletin .1457-, Item 3; Kaighn et -al~ v. Union . . . 
Beach, Bulletin 12171 Item l; Lantz v. Hi~htstown, 46 N.J.L. 102; 
White v.· Atlantic City et al., 62 N.J.L. 44. This doctrine has 
been followed in this Division since the beginning of its 
administration or alcoholic beverage control •. See Re Hendrickson, 
Bulletin 47, Item 10; Plager v. Atlantic Citz, Bulletin 80, ' 
Item 11; 1'yler•s Country Club, Inc. v. Woodbridge, Bulletin 1311, 
Item L. I therefore .. conclude that the vote of December 12, 1963, 
was a ···r1nal and decisive vote on the l?PPlication for renewal and 
that its effect in granting. the transfer could not be aborted by 
Council's refusal to adopt the requested corrective resolution. 

. I-

II. 

Respondent contend~, however, -that, since the building· 
was not yet completed, the omission of the condition in the 

_·resolution, namely, that "The transfer shall not be endorsed ·and· 
effective unless and until the premises at 400 Seaton Avenue are 
first duly completed in keeping with the filed and approved plans 

,and specifica.tions," ren~ered the resolution fatally defective, 
and required an ·entirely new action on the part of· the issuing 
authority. In support of this the respondent points to the 
Division letter dated December 27, 1963, wherein it was suggested· 
'that corrective action be taken by the Council in the form of a 
new resolution embodying the suggested condition. It should be 
noted, however, that. nownere in ,that letter is express statement L 

made that the resolution is void because of the absence of the 
said condition or that the absence of such condition was a 

·.substantive defect-&!. (I am mindful, however, ·or the Division 
letter_ of Februa·ry 27 (after the action taken on the February 1.3, 
1964 meeting) in which was expressed an opinion that this was a 
substantive omission. Of course, this was an ~ parte opinion, 
subject always ·to reconsideration in the event of an appeal, 
as here.)· 

. · The testimony of all of the councilmen clearly indtcates 
that t·pey understo.od that the mere approval of the application of 
December 12 did not mean that the license· would actually ,be 
'endorsed and transferred; this would happen only upon the actual 
completion of the building in complianc~ with the pians and 
specifi9ations_ther~in filedo Thus, as l.iouncilman· ~hitmeyer 
expressed it: "Personally, I would have considered it effective 

. when t~e building was complete. 91 . • 

The ,fact of the matter is that the lice.rtse was never 
actually endorsed for. transfer because the· building has not 
been completed, but the intention of the Council was very clearly 
delineated in.the testi~ony of Mrso Victoria Crane (the municipal 1 

clerk) who stated that· she did not endorse the license and had no 
intention of endorsing the same witil the- building was completed 
in accordance with such plans and specifications. The witness 
further testified that the applicant had complied fully with the· 
·statutory prerequisites ~pior to the hearing. She 'was then asked 
the following question by me:· 

"The Hearer: Well, if, this building were completed 
at any time after Dec~~b~~ 12th, do you 
feel that you would have had to go back 
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to the Council to have ·a new resolution 
pa~sed giving you the authority to 
en,dorse -that application? 
Now, let me just think about this because 
this has. nev,er been brought up before e Now, 
the· ·application its elf was .for a transfer of 
a liri~nse to these premises when they were . 
completed anq I would naturally assume that, 
since the motion was made that the transfer 
be granted, that was council's iptent that I 
endorse- the resolution or that I endorse the 
license when the buiiding was completed, so 

· that was my thought. n 

. _ This Division has always sought to achieve substantial 
justice, and to :Qrovide such justice-in fairness to all parties 
to litigation. Thus it has consistently given effect to the 
intent of resolutions and has often supplied obvious formal 
omissions to carry out such intente Accordingly it has sought to 
avoid construction which would result· in unreasonableness or in 
absurd consequenceso The failure to express the subject condition, 

.which was clearly in the minds of the Council on December 12 was 
,obviously due to a misunderstanding of the formal requisites of 
the resolution. Cf e Re Salter, Bulletin 184, Item 8. 

This Division recently has had. an opportunity to express 
1 ts.elf, upon this very subject in a similar situation resulting 
from -the. omission of such clause in the resolution. 'In the recent 
case o:r Besser et,:als. v. Mullica and Jocris Company,.Ihc&, 
Bulletin .1"552·; Item 1 (decided January 21» 1964), it was stated 
as follows: . · 

"This Division, in numerous cases, has takeri a 
liberal view with respect to the inclusion of 
this -particular provision in the granting 
resolution, when the fact of the prior acceptability 
of such plans has been determined by the municipal 
issuing authority. The mere failure to make the 
magic statement has not been considered to be 
sufficient cause·0fatally to defeat such resolutione 
This Division has always been interested in fair 
play and substantial jus-tice~ rather than in mere 
form. Cf. Wilson v. Schnettler~ S L .. Edo (2d) 620 

(U.S. Sv,p. dt. 1961) .-· If urgent need be, the 
resolution may be amended~ RrO tunc.n 

" In other words,- granted.·that it is a substantive matter 
that plans and specifications. be filed when application is made 
for licensing of a building to_ be constructed, so that the 
issuing authority and posstble obj.ectors will be apprized o:f the 
nature of the building and its suitability' for licensingj) it does 
not follow that .it is equally substantive that the-granting 
resolution recite that the license may not be issued or the 
transfer endorsed until construction is completed· in accordance 
with plans and specifications filed and approvedo It should be 
added, however, that better procedure would normally dictate the 
inclusion of the said condition in the resolutiono 

' 

One further point::· Between the. date -~f the original · 
hearing of this appeal on April 8, 1964 and April 27, 1964, 
Council adopted another resolution at its regular meeting on· 
April 23, 1964, in a form proposed and prepared by the attorney 
for.the objectorso The operative portion of this resolution 
states: 
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"NOW, THEREFORE_, BE IT RESOLVED by the Mayor and 
Council. of the Borough of Rosell~ Park that they do 
hereby·state.as and for a matter of record that in 
express .reliance upon the information contained in 
the communications received from the Division of 
~lcoholic Beverage Control, the Council refused to 
ta~e action in amending or correcting the deficient 
resolution, it being their intention, understanding 
and desire that the aforesaid transfer not be made 
valid or eff ec ti ve () & e n 

· ,.The passage of this resolution was, of course, 
entirely gratuitous in view of the pendency of the appeal and 
t~e hearings thereo~c 

III 

In view. of my recommended finding. that tbhe December 12, 
1963' resolution is valid and binding~ there remains for con­
sideration the objections raised by the objectors to the said 
transfer on the ground that there is no present need or 
necessity for the samem As I pointed out ~ereinabove, the . 
hearing before me was continued in order to enable the objectors 
on this appeal to present their objections and to be heard. fully 
thereon even though no formal appeal was filed by the said 
objectors from the action of the Council on December 12, 19630 . 
~he assigned reason for failing to take such appeal was that counsel 
for objectors had been informed that the said December 12, 1963 
resolution was defective. 

:The applicant testified t~at he received notice from 
his landlord to vacate the premises and his application for 
transfer was primarily'-' based on hardship& This fact is 
dramatically emphasized by hi~ present predicament in which he 
finds himself~ He has been ~~icted from his premises and is 
presently out of businesso 

James R., Powe:r (a councilman) testified that he voted 
in favor of the application for transfer because it was his 
feeling that such action would be in the best interests of the 
public and the licensee and all concerned that the application 
be· granted. On cross examination he admitted that he had voted 
against a prior transfer application of this applicant, filed 
in 1962 1 because there appeared to be some expression nthat 
there would be a colored problem, that is, the customers who , 
might come in to the tavern might be colored and the people of 
the neighb_orhood ~entioned that~" ' 

This was one of the considerations for his voting 
against the resolution at that timeQ Another consideration at 
that time was the fact that it was within a block or so from a 
Catholic church" However, he had: since spoken to Rev .. Father 
Chiego who assured him that the said transfer would not inter­
fere with his church, his parish or his works The Pastor also 
told him that the fact that children might pass the tavern should 
be of no consideration because "if passing by a tavern ·was gding 
to corrupt· children, then there were people all over the country 
today who are in such circumstances and he rejected the idea that 
this could be corrupted to the people o wr He also con:sid~red the 
fact that there was a funeral parlor across the street and two 
other business houses in the area {I He cone luded that this would not. 
be detrimental to the areaQ 

Councilman John W., Whitmeyer testified that he listened 
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carefully to the objections presented at the meeting at which 
the December 12 r·esolution w·as considered and, after considering 
the same, he voted in favor of the said transfero He has lived . 
in this community for over fifty .years and felt that such 
action would.be in the best interests of the community. 

. Counc1lman Joseph S. Rjxon, who also voted in favor of 
the resolution, expressed his reasons _for so· voting in the 
following language: · 

-"I felt that this man had every moral and legal 
right to ask for ·and be grant~d the transfer, and 
I felt that the man personally was a credit to his 
community. lifter many, many year's of having a very 
clean record, I felt that he would not be ·a detriment, 
his· business would' -not be a· detriment to his new neigh­
borhood any more than he had been to his old." 

He also insisted tfhat any prior action _of the Council in former 
years.mould not bind the Council.~ s hand upon this application·. 

Ccnmcilman Salvatore Cacosa testified that he voted 
against the application on December 12, -196.3, because he felt 
that there was no change in the circumstances presente4 from 

· the application made. by Cascio in 1962. Bis reason for voting 
against the transfer was that he was anxious to keep the location 
o.f taverns on main thoroughfares and felt that the transfer 
would be to a residential area. Also he felt that it was about 
a block-and-a-half or two blocks to a school. He also felt that 
there ~as insufficient parking facilities. On cross examination 
he admitted that he discussed this matter with the Pastor of the 
nearby Catholic church located about two blocks from the proposed 
site and was ad-vised by the Pa~ tor that "it' s up to · the people 
to decide, it's up to the governing body to declde." He admitted 
that there was a full anq complete hearing on this application, 
the vote was four-to-two in favor of gran~ing said application, 
and that it was a final action on the part of the Council. 

Mayor Herbert M. Barnes testified that he was present 
at the December 12 meeting and listened to the-testimony then 
pre.sented at which there was a vote for approval of said 
applica tlon. _ He did not vote the.reon. He stated, however, that 
he was opposed to the transfer.in 1963 just as he was opposed 
to the transfer in 1962 because he felt that no tavern should be 
transferred from place- to place from·Westfield Avenue to a 
residential areae In addition, he also was concerned with the. 
parking problem at the proposed new-premises and such move would 
"set a poor precedent relative to Roselle Parlr because it woulcl 
encourage, perhaps,- other_s with similar problems to. make 
application·for the transfer of a license of their respective 
licenses· off of Westfield Avenue into areas that they deemed more . 
conducive en 

On cno._s's examination he conceded that the area 
immediately contiguous to the proposed ·Site is a railroad area 
and not entire·1y residential,. He also admitted that a funeral 
parlor and a TV repair shop were operating directly across the 
street from the site in question. With respect to the propsed 
building. as compared to-the other buildings in the immediate area 
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he stated, "As particularly in comparison to the building that 
is cater~corner across-the street, it is much more esthetic 
in appearance to myself personally." He added that there are 
other dommercial enterprises, such as a g~eenhouse, contiguous to the 
funeral parlor. 

·The ·two newly elected councilmen testified that they 
voted to. deny the application at the February 13 meeting and 
admitted that no testimony, either in sµpport of or in, . 
opposition to the said application, was presented at tnis meeting. 
It is important to note that neither.of these councilmen 
participated in the deliberations of the Council on December 
12, 1963. 

Although this hearing was continued for the specific 
purpose of permitting.the objectors to present testimony similar 
to that presented at the hearing before the Council, not a single 
~eighboring resident appeared or testified. The only witness 
(other than the councilmen) called by the attorney for the 
objectors was Saul Schachter, an appraiser and consultant, who 
produced a sketch and pictures of the area immediately surrounding . 
the proposed· new site. It was his opinion that the existing 
character and development of this neighborhood is multi-family 
residential, with most houses in good condition. Much of his 
testimony was concerned with distance's from the proposed site 
to schools and churches. However, he was unfamiliar with the 
statutory method of measurement applicable in alcoholic beverage 
matters. 

In considering whether the Council at its December 12 
meeting acted in the sound exercise of its discretionary authority 
in approving the application for transfer, it may be well to 
restate the basic operative principles in order to present the 
guidepost for an evaluation and determination of such action. 
The burden of establishing that the action of the respondent 
issuing authority was erroneous and should be revers.ed rests 

·With the oQjectors. Rule 6 of State Regulation No. 15. 

No one has a right to the issuance, renewal or transfer 
of a license to sell alcoholic beverages. Zicherman v. Driscoll, 
133 N.J.L., 586 (SupaCt. 1946).; Bi.sC3:IDP v, Teaneck, 5 N.,Ji) Supere 
172 (AppoDive 1949Jo The decision~a.s to whether or not the · 
license will be transferred to a particular locality rests 
within the sound discretion of the· local issuing authority in 
the first instance. Hudson-Bergen County Retail Liquor Stores · 
Association v. North Bergen et al., Bulletin 997, Item 2. As 
Mr. Justice ·Jacobs pointed out in Borough of Fanwood v. Rocco 
et al., 33 N.J. 404, at p. 414: 

"Although New Jersey's system of liquor control 
contemplates that the municipality shall have the 
original power to pass on an application for oee 

license or the transfer thereof, the municipality 9 s 
action is broadly subject to appeal to the Director 
of the Division of Alcoholic Beverage Controlo The 
Director conducts a de !!Q.Y.Q. hearing of th~ appeal 
and makes the necessary factual and legal determinations 
on the record before him GGGG Under the settled 
practice, the Director abides by the municipality's 
grant or denial of the application so long as its 
exercise of judgment and discretion was reasonable •••• n 

My examination of the testimony in this case persuades 
me that the Council acted reasonably and in the public good in 
granting the transfer application. I am also convinced that the 
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Council considered all the matters raised by the objectors, 
inc~udin~ the character of the neighborhood and the vital 
question of pub11·c nece-ssity an<t convenienceo They found, from 
the tes.t!mony Jl that' the neighborhood is obviously not exclusively 
resident.ial in character and the propos'ed building would not be 
a detriment to the immediate vicinity. In fact, there 1~ 
affirmative ex·pression that it would be an esthetic improvement. 

· The Council al.so ·properly fa1vorably considered the 
good character of the applicant and the hardship circumstances 
which have become more acute at this time because of the fact that 
the applicant has now been evicted from his old premises. Cf. 
Watson and Hardeman v. Camden et ale, Bulletin 1010, Item 1. 
There is no evidence .. before me on this appeal of any improper 
motivation on the part of any member of the Council nor has the 
same "been suggested •. 

Under all the facts and circumstances, I find that the 
objector_s have failed to carry such burden of establishing that 
the action of the Cotmcil in granting ·the transfer was erroneous 
and should be reversed. 

. . ,In conclusion, it should be emphasized that, although 
the municipal resolution inadvertently omitted the conditional 
c~ause limiting the actual endorsement of the 11.cense until the 

. _building.is completed in accordance with the plans and spedifi­
·cations theretofore filed (cf. Re Murphy, Bulletin 389, Item 11), 
it is unarguable that the obvious intention of the Council was 
~o impose such limitation. This was understood not oniliy by the 
Council and the municipal clerk, but by the applicant as well. 
In factj _the transfer of the license has not been actually 
endorsed so that no h~rm was caused-to any of the parties. 

~ tP.eref6.re recommend that the actiQn of the Council, 
in effect reconsidering and denying by its resolution of February 
13, 1964 the application for transfer previously granted by the 
resolution of December l2j 1963, be reversed; that the grant of 
the transfer by the re'solution of December 12, 1963 be affirmed; 
and that the transfer be endorsed on the license certificate when 
the premises at 400 Seaton Avenue are duly completed in keeping 
with the filed and approved plans and specificationso 

Conclusion~ and·6rder 

Pursuant to Rule 14 of State Regulation Noe 15, 
written exceptions to· the Hearerts Report and written argument 
in support thereof were filed with me by the attorney for the 
appellant. Answers to the exceptions and written argument in 
support thereof -were thereupon filed with me by the attorney 
for re~pondento -

After careful consideration of the record herein, in­
cluding the transcript of the testimony, the exhibits, the 
_arguments of counsel, the Heare:re s Report, the written exceptions 
.and argument thereto~ and the answers and exceptions to the 
argument thereto, I concur in the findings and conclusions of the 
Hearer and adopt them as my· conclusions her·eino 

I have considered each of the exceptions filed and find 
that there is no basis in law or fact in the same. I particularly 
want to point out that the issue of .[£.2. adjud.icata raised in the 
said exceptions is not applicable because of the time element 
herein and the unusual factual and legal ramifications of the 
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present application.. In this connecrtion it is well 'to quote 
the applicable language of Justice Burling in Russell v. Board 
of Ad ustment of the Bo-ro h of Tenafl e al~, 31 NoJ@ 58, at··,·--~- .. 

·P" 1959 , where he noted that the 1S$Ue before the Board 
was "whether there has occurred a sufficient change in the .. 
application its elf or -in the conditions surrounding the property" 
to wa1~rant entertainment of the application'' and "the board did. · 
not abuse _its discretion in considering the second applicatipn 
on its merits,,w 

In a well reasoned and d·efini tive discussion of the · 
issue of~ adjudicata in. Lubliner et al. v. Board' of Alcoholic 
Bevera e Control for the 'C t of P terson et als(;, 33 N.J~ 428 

19 O , Justice Jacob,s points out that: 

"Municipal issuing authority's function in 
determining whether additional liquor licenses 
shall be allowed in municipality or in particular 
area is primarily a policy determination on basis 
of facts which are generally undisputed, and where/ 
authot1j;y reasonably entertains opinion that it is· 
in public interest to do so, it is free to alter 
an earlier policy determination 8•~e" 

This is particularly applicable in_ the situation sub Judice. 
All licenses under the Alcoholic Beverage Law are annual 
licenses ·which may be renewed annually upon due application and 
approval. R.S. 33:1-26. 

Since, as 'Stated hereinabove, the facts_and circum­
stances differed on ·the ·subsequent application considered by 
the lo-cal issuing authority, the doct.rine of res adjudfca ta wa·s 
not applicable. This Division has always recongized the right 
of a municipal issuing a~thority to alter in the reasonable 
exercise of its discretion its earlier policye My function on 
appeal is not to substitute my personal opinion for that of the. 
local issuing authority, but merely to determine whether 
reasonable cause exists for its opinion and, if so, to affirm 
irrespective· of my own personal opinion~ Hudson Bergen County 
Retail Liquor Stores Association v 9 North ~ergen et al~, 
Bulletin 997, Item 2. 

Accordingly, it is, on this 22nd day of July 1964, 

ORDERED that the action of the respondent Council, 
in effect reconsidering and denying by its resolution of 
February 13, 1964 the application for transfer previously 
granted by the resolution of December 12j 1963, be reversed; 
that the grant of the transfer by the resolution of December 
12, 1963 be affirmed; and that the transfer be endorsed on the 
license certificate when the premises at 400 Seaton Avenue, 
Roselle Park, are fully completed in consonance with the filed 
and approved plans and specificationsQ 

.JOSEPH Po LORDI 
DIRECTOR 



·PAGE 12 BULLETIN 1579 

DISCIPLINARY PROCEEDINGS - LEWDNESS AND IMHORAL ACTIVITY (SOLIC­
ITATION FOR PROSTITUTION) -·LICENSE SUSPENDED FOR 60 DAYS~ 

In the Matter of Disciplinary 
Proceedings· against 

Eula Hardy 
t/a Hardy •.s Rendevous 
146 Mulbe-rry Street 
Newark, N .. Jo 

) 

) 

. ) 

) 

Holder of Plenary Ret&il Consumption ) 
License C-628, is.sue~ by the Munici-
pal Board. of Alcoholic Beverage ) 
Control of the City of Newark 

----·-----------~--~ 
Elias I. Cohen, Esq.~ Attorney for Licensee 

CONCLUSIONS 
AND ORDER 

Edward F. Ambrose, Esqo, Appearing for the Division of Alcoholic 
Beverage Control 

BY THE DIRECTOR: 

The Hearer has filed the following Report herein: 

Hearer's Report 

Licensee pl~aded not guilty to the following charge: 

·non Friday, M€L:tCh 201 1964, you allowed, permitted and 
suffered lewdness and immorDl a.ctivity in a.nd upon your 
licensed premises, viz.~ solicitation for prostitution 
and the making of overtures ~.nd arrangements for acts 
of .illicit sexual intercourse; in violation of Rule 5 
of State Regulation No. 20." 

Four ABC agents participated in an investigation of the 
.licensed premises which resulted in the preferment of the charge 
herein. The primary testimony was given by Agent S and, by stip­
ulation, counsel for the licensee agreed that the said testimony 
on dir~ct examination would be cort-obo·rated by Agents Sc and C, 
with leave, of course, for cross examination of these agents. 

The testimony may be briefly summarized as follows: At 
8:50 Pam. on Friday, March 20, 1964, fn. the company of Agent Sc, 
Agent S 'entered the licensed premises and s·ea ted _himself at the 
bar. Shortly thereafter, they t-rere ap')'1"0ciched _bi a female called 
Fran (lat~r identified as Sharon T) and 1 at her request, the agents 
purchased several drinks for h~r and her male co~panion (later 
identified as Lee McCall). · 

McCall suggested to the agents that this female was amen­
able to have intercourse with them, but that they would have to 
arrange for her charge for same directly with her~ Agent S spoke 
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to Sharon while being served :-.:~ drink by a ba.rtende;r known as Bi~di~ 
(later identified l?.S ;James Monroe), who· was standing in f:rt>nt··of ,.. · 
the two agents at.the business side of the bar within a few~feet. 
·of them during this conversation. . .. ,. 

, Sharon told. them. that her charge would be $15 for. each·· 
agent, plus $3 for the use of McCall's r'.9om:·. The agent related. 
,·this fnformation to Birdie, who replied:,'''''! don 1t want to know 
nothing' and raised his hc.nds. 0 · Shortly after that, Sho.ron went 
to the ladies• room and, befor~ her return, b~d ~discussion with 
Birdie at the far end or· the bar. When she returned to the seat 
next to .Agent 8, he inquired as to her conversa tton with Bit·die; 
she informed him that s.he had asked Birdie whether "we \·;ere okay, 
and Birdie put the okay on.myself and Agent Be." She.also volun­
teered that Birdie told her thc:.t "if I wo.sn •t okay, he wouldn't ; 
let us sit with her.. And if she lines up a fellow inside the 
tavern and he's not okay, Birdie lets her know about it." 

Arrangements having been concluded, Agent.S told Birdie 
that he would accompany Sharon to McCall's apartment in Newark. ·, 
Pursuant to.their arrangement, Sharon left the tavern and he fol­
lowed her within a minute or two. 

Sharon entered the car driven by Agent Sc and the two . 
agents a cc·ompanied her to .the apartrn~nt, as s.:rearranged, with . 
Agent S going into the apartment first alone vrith Sharon. When 
he entered the ap.s.rtmcnt, he delivered to her c:~t her request two 
bills in the total sum of $15, the serial numbers of which ho.d 
beeri previously recorded. Bhortly thereafter, ABC agents, accom­
·panied by Newark police officers, entered the room, found She.ran 
lying naked in the bed, and questioned her with respect to her 
activities. 

She admitted that she had come to the apartment for- the 
purpose of having sexual intercourse with the agent, and the two 
m&rked bills were produced from her µurse. 

The agents returned to the licensed premises and ques­
tioned Nathaniel Hardy, the waYia.ger of these preJriises and the 
brother-in-law of the licensee, who denied that such activity had 
~aken place _at the tavern. They also questioned Birdie, who ad­
mitted that he had served them drinks and t~1e t he had had a con­
versa t_ion with them. vtnen they confronted him 'd th the charge of 
solici ta ti on for prostitution, he s2 id ''I don rt want to get in­
volved in that business", although he admitted that he had spoken 
to Sharon when she em~rged'frorn the Indies' roohl, as heretofore 
testified to. 

. On cross .examination, Agent·s reiterated that the b&r-
tender knew what had occurred. · He &lso stated that Sharon had 
given to· the Newark police and l~BC ·ogents a voluntary unsiened · 
statement, in vrhich· she adrp.itted the grc:iv~rnen of this charge. . 

Agent Sc, on cross _examination, assert~d that the bar­
:te_pder Birdie spent most of the time ·With the .two ii.gents because 

.there,·1ere very few drinks beine sold at thnt time. 

· · Agent C participated in this investigation to the extent 
thRt he remained on the vutside of the premises a·t a noint of ob­
servA tion; and he was the one i1/n'o recorded the serial·· numbers of 
the marked bills. At 10:20 p.m •. Agents S CJnd Sc emerged-from the 
tavern; a.nd this witness noted that She.ron, who had preceded them, 
W<.:..lked toward them End s:dd, "Pick me un at the corner." .After 
she got into the car, he follm.-red it in his own vehicle to the 
appointed r:::.partnwnt. He notified the police officers and, in their 
comJJt:rny, entc~red the Hpldtrnent c:1.nd corrobornted the scene as here­
in&boVe described. 
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Eula Hardy, the licei-isee, t8~;tif:Led Lr1; .. t she vJct0 not on 
·the ·premises on the nj fh.t in cp;Lestion hut h;1d f~iven Jjpec1fte :in­
structions to her employee;~~ with res1H::ct to the behnvtor of men 
and womeµ at the b'~r $ ' 'If. they co:11e in and sit ,,.: i th the men in 

·the bar·, and if they didn 1t come~ in with thern don •t let thew buy· 
them a .drink, and don 1 t c:1llow them to hnng Ciround .::~nd beg for 
drinks, and no soliciting·." On cross exc:_rn:Lnation, she admitted 
that Birdie, her bartende·r, is . still employed on the licensed 
premises and .~hat her brother-in..:..law; ·Nathc.niel Hardy, is the man.­
'1.ger thereo uo f&r c:.s she. is concerned, she left ever.1thing to 
her brother-.in-law. · 

Nathaniel Hardy testified ·that· he accei)b::d. a.: drink of-
. fered by Agent S, and that .he did not ·see anything" unusual in the 
· behavior of any of -the patrons. This wa.s true particulr~rly of 

Sharon, w.ho, he noted., ca;me into~- the .bar on several occa.sions 
·prior :.to the d_ate in question. ~. H~. also. observed that Sharon did 
not lea .. ve .-\iifth ~he agents.. · ~ · · 

· .. ,·._:".: .. ':·on-_ c~oss. exainina·tionj. ·th-e ·w:ttnes.s. insisted that Sharon 
entered· the'-tave·rn on previous occasions with her boy friend and 
.~n~l he :_d1d~·no~ .kn9w that she w_as·- a ·prostitute" ·He knew her only 
'as .a .. pa:tr·p·~·· . 

- · "· '·'.:·_-· ... ·Jame·s Monroe,. the bartender on this occasion, denied 
· ov,erhearing any conversatiori between Agent 8 and Sharon because 
·he was. busy tending bar. ·He 'insisted· that· the only' conversation · 
between the agents .and himself· was with respect to his nickname· 

· "Birdie", and on no other subject. H.e ·Was 'tjue~tioned at length 
concerning the conversation a:mo.ng the agents, Sharon and McCall 
and .his consistent answer vms, 11 I don •t remember." He could not 
recall. ·when the agents left or v.rhen 3haro.n left, or, what was said 
by anyone immediately prior to t_heir leaving. · 

Al though I urged this wi tne.s s . to recall the conversation 
on the return of· the agents to th'e· premises, he could not re.call 
any· conversation with. the_. age_nts .. :Pbr -could. h,e remember wheth.er the 
agents had asked.h,im about the conversation he had had with Sharon, 
as heretofore tes ti fled to. He ·iris is ted that "this has been a long 
time. A lot of things--". ! rem.inded him that· this incident ho.d 

. happened only two months ago,. to which he answered, "That •s con­
sidered a long time. I ju$t couldn •t think &.bout this thing, be­
cause there is nothing there not ordjnary. that I could· see."• Fur­
ther,· he insisted that the only·conversation he had had with the 
agents was· their inquiri.,ng of. him as, to his name 2.nd address., He 
finally admitted that the agents did ask him about Sharon and the 
incident and he answered, 11 ! don't know anything about iten 

I have carefully evalu£.ted the testimony presented here­
in, both on behalf of the Division and_ ·on behalf' of' ~he licensee, 

· and ha v.e also given fulr consideration to the written· memor;;,ndurn 
submitted by the licensee's attorney in s.utmnatiop~ I am persuaded 
that the ·narrative of the agi?nt.s is a forthright ·:"and credible one; 
that, in contrast, the defense "Offered by the lic"ensee through her 
a.gents is incredible and unbeli-eva.bl_e. · I· am singularly unimpresped · 
.with the testimony of Monroe,· the bartender ·wnorn the.agents placed 
at a few ·reet from them during the entire· convers& tiori they .he.d · 
with She.ron. If their testimony is to be believed, and I do believe 
it, he knew ex&ctly what w~s 6ccurr1ng. This is substantiated by 
Sharon's statement to the t:~gent the.t unles~~ those i1rhom she solicited 
were "okay" with Monroe, he v11o_uld .nc;>t perl!lit he,r to' solicit them. 

I am also convinced t~at Nathaniel Hardy was w~ll aware.~ 
of what was going on on the pre.mise·s at the time rmd did no.thing to 
'prevent such conduct. The· ;mere. fo ct'" that the lieense"e ·was not on 
the premises do·es ·not relieve her from responsib111 ty for t_he con- ,· 



du6t of her agents and employees. Stein v. Passaic, Bulletin 451, 
Item 5. Licensees nn y not evofd ·the responsibility for the conduct 
of the licensed prelrdses merely. by .. closinf tpeir eyes and ears. On 
th~. cont-rary, licensees 'and ·their ·e_rnpJoyees must use their eye_s and 
ears, arid ·use· them· effectively,· .to' preve:nt improper use of the 
premis~So· Re· Ehrlich, Bulletin 1441, Item 5; Bilmdth v. Passaic, 
Bulletin 52'7 ,

1 

Item 3. 

In.this case, the license~•s agents and employees knew, 
or should have known, of Sharon '.s activities and, by their conduct, · 
permitted and suffered ·the occurre.nc~ of this violation. The li­
censee therefore is clearly inctilpated by the profligacy of the 
deliberate misconduct .. -of her e:tnptoyees. Such .conduct -constitutes 
a grave threat to the public heal th, vrelfa.re and morals and, unless 
eliminated, tends toward abuse and abasement. Kravis· v. Hock, 135 
N.J .L~ 259 (Sup. Ct. __ 1947); In re .Schneider,. 12 N.,J. Super .. 449 
(App. Dive 1951). · 

There is no question tht:i.t Sharon had entered this tavern 
unac com-pa nied by anyone ;:·1 nd that she 1 e ft that way. However, the 
testimony is clear th&t the &gents followed her out according to 
a prear.ra:ngement.. I am also persuaded that while the testimony is 
not conclusive that the licensee's employees actually participated 
in making the -precise ·arrangement, the overtures to Sbaron were at 
least encouraged by them. This is sufficient support for the 
charge th~t the licensee allowed, permitted and suffered lewdness 
and immoral activity upon her licensf~d premises, vtz., the solici­
tation for prostitution and the making of overtures,, and arrange­
ments for acts of illicit sexual intercourse. Essex Holding Corp. 
v. Hock,· 136 N.J.L. 28. Cf. Re Ritchie's, Inc., Bulletin 1426, 
Item 1. 

The Division has proved its charge by a fair preponder­
ance of the believa.ble evidence and I recommend a finding of 
guilty of said charge. 

Licensee has a record of suspension of license by the 
municipal issuing authority for thirty days, effective March 30, 
1964., for permitting the sale and service of alcoholic beverages 
to a minor and conducting the licensed place of business as a 
nuisance in.that she perrai tted le1 ... :.dness and immoral activity 
therein.on August 5 and 6, 1963. That suspension is the subject 
of an appeal to this .Division and hearing~ thereon have been.con­
cluded;; However, the appeal is still unresolved since no order 
has yet been entered by the Director with respect thereto. Cf. 
Re Alaburda, Bulletin 1488, Item 8. 

The record of suspension disregarded because the effec­
tive date thereof was subsequent to the date· of the alleged via-

· ration herein,.and because·of.the penden.cy of the appeal, I rec-· 
ommend suspension of this license for a period of sixty days •. Re 
C. & &. Tavern Corp., Bull~tin 1549, Item lJ Re Club Harlem, Inc., 
Bulletin 1539, Item 2. · · 

Conclusions and Order · 

No exceptions ·to the Hearer's Report vrnre filed with me 
within the time limited by Hule 6 of State Regulation No,, 16. 

. Having carefully considered the transcript of the pro­
ceedings, the exhibits introduced into evidence at this hearing, 
the oral argument of counsel and the Hea.rer 's Report, I concur 
in the findings and conclusions of the Hearer c.nd adopt them as 
my conclusions herein. 

This matter was determined concurrently with an appeal 
by the licensee from a sus1Jenslon of licer1se by the munlcipal 
issuing euthorityo In the said appeal, I affirmed the finding 
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of guilt with respect to one df the charges involving a dissimilar 
violation~ Hriwever, since the effective date of the suspension 
imposed by the Hurntcipe::.l Board was s~bsequent to the date of the 
a 11 e g e d . v io lH ti ci·ff .. in this matter , the s a i cl s us pension will not be 
considered as a prior record for the purpose of the imposition of 
penalty herein. 

A~cordlrigly, it is~ on this 27th day of July, 1964, 

ORDERED that Plena!ry .. Retail Consumption License C-628, · 
issueq 9Y the Municipal Board o.if Alcoholic Beverage Control. of 
the City of Nev.rark to EuU.c. Hard.tr.~, t/ a Hardy 1 s Rendevous, for 
premises 146 Mulberry St1reet, !Newark, ·be and the same ·is hereby 
suspended for sixty (60 )days, commencing at 2:00 a.m. Thursday, 
August 13, 1964, and terminating at 2:00 ·a.m. Monday, October 12, 
1964 .. 

JOSEPH P. LORDI 
DIRECTOR 

3. STATE LIC~ENs~Es - Nil£W APP<LICATIONS 1F!LED. 

Popper Morson· Corp.,. {New Cot•1pora'tion) 
38-40 ,_ 42, 44-46 :E}s:sex Street and 
41-47 Morris Stree·tt 
Jersey City, N. J~ 

Application fi.D.:~li f8'e!pt·em!betr 9, 1964 for ·person-to-person 
transfer of R.e'c°tlUfJt.er anci !JB!Lender License 1R-4 from 
Popper Morsoiu. <G:-0).t"}:p~. (:O!liti COolt-1p.0ra tion) • 

Popper Morson (<101rt}!>,~ <(New Cor!p0rattion) 
48-52 Essex Sto 1& .41-47 Morir.l:s tSt. 
Jerse~ City, N. J. ~ 

Application filed Septemlbel!' <9, 1964 for person-to-person 
transfer of Plenary Whol·e:s,~Il.e License W-40 from Popper 
Mor son Corp. (Old Corpora t!i:on) • 

Popper Morson Corp. (New Crorporat1:or;1~ 
48-52 Essex Street 
Jersey City, N. J. · 

Application filed September 9) 119164 for person-to-person 
transfer of Warehouse Receipts License WR-1 from.Popper 
Morson Corp. (Old C~rporation)~ 

I. 
,r 

/./ 

-<1 ro:s:eph P. Lordl 
-Director , 

Ne\!11 Jerse~ State UbraKY 


