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BRIEF OF ROE & SHEPHERD FOR THE APPELLANTS.

This was an action brought in the Court of Chancery on Decem-
ber 10th, A. D., 1880, by the Respondent, Moore, a judgment
creditor of William T. Roe, to set aside a conveyance made by said
debtor to his mother Susan Roe.

It is admitted 1. That on May 24th, 1880, the said William T,
Boe was seized of a farm of ninety-one and ninety-nine hundredths
acres.

2d. That said property was then encumbered by a mortgage on
which was due $1,450, together with the interest thereon accrued
from April 1st, 1879. (See pages 44 and 45 of printed case.)
Amount of principal and interest then due was $1,566.72.
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3. That he bn that day conveyed his equity therein to his mother.

4. That Respondent, Moore, had on May 1st, 1880, began suit in
Assumpsit against William T. Roe, and on July 14th, following,
recovered a judgment for $434.29, damages and costs.

5. That the said William T. Roe lost his right of contesting the
said suit to which he claimed a perfect defence by reason of the
neglect and misconduct of his attorney as shown in the evidence of
Respondent. (See page 17, printed case, George H. Nelden’s tes-
timony ; phge 18, C. J. Roe’s testimony ; supplemented by testi-

. mony of Wm. T. Roe, page, 31, lines 30 to 36.)

6. That execution vyas issued on the judgment so obtained, and
the execution not delivered to the Sheriff until the 9th of Novem-
ber, 1880, and levy made December 6th, 1880, by direction of Res-
pondent’s attorney, on the lands. (See pages 13 and 14, Henry C
Stoll’s testimony.)

The bill alleges that said conveyance was made :

1. Without any consideration.

2. If any consideration was paid it was entirely insufficient and
inadequate, and was paid with the intention of defrauding the Res-
pondent, and to prevent him from collecting his debt, and prays
that it should be adjudged void as to him.

The answer denies both these allegations and says :

1. That the consideration was a debt due from William T. Roe,
grantor, to Susan Roe, grantee, of about $2,000.

2. That it was full, fair, complete and adequate, and not done to
defraud Respondent or to hinder and delay him in the collection of
his debt, and that the conveyance is legal.

The Court of Chancery declared the said conveyance void and
ordered the property sold to satisfy the Respondent’s debt. (See
Final Decree, 45 and 46 pages.)

From the whole of said decree this appeal is taken.

The reasons for this decree are given in the opinion of the Vice
Chancellor at the close of the case. (See page 53.)

In this opinion the Vice Chancellor admitting that there was con-
sideration, but losing sight of the fact that the consideration was a
debt due, bases the decree on two reasons, which, as he says, ap-

pear from the evidence.
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First—That the consideration was inadequate.

Second—That if adequate to the value of the premises conveyed
the intention of the parties to it was to hinder and delay the Res-
pondent, Moore, in the collection of his debt.

. The second and last of these propositions is not set up in Res-
pondent’s bill by way of allegation, nor was any proof directed
toward the same.

Now, bearing in mind that this conveyance is made in prefe ren ce
of creditors, we will consider :

I. Was there a consideration ?

II. Was the consideration adequate ?

III. Was the ade to hinder or defraud creditors ?

In considering these propositions we will examine the reasons of
tne Court below.

I. Was there a consideration ?

The Yice Chancellor in his opinion, first admitting that there was
a consideration, in the next clause intimates that there was no con-
sideration whatever, saying, that although Susan Roe had loaned to
William T. Roe various sums at different times for which she he 1d
hispromissory notes at the date of the conveyance, and although he
owed her other sums beside, yet the said Susan Roe being of ad-
vanced age, a widow, and his mother, seems to have given these
suns by whv of advancement, on which she only expected interest.

This conclusion is neither warranted by law nor the evidence.

The case of Osgood vs. Breeds’ Heirs, 17 Mass., page 316, holds
that it is entirely contrary to the character of an advancement, that
it should be viewed in the light of a deb t upon int ere st .

So also case of Barton vs. Rice, 22 Pickering, page 508.

Also case of Batton vs. Allen, 1 Halstead Ch”y., page 99, that a
note given by a son to a father is not of itself evidence of an ad-
vancement driven to such son by the father. Also that proof of
mere parol declarations of the father is not sufficient to establish an
advancement.

Same case also holds that no part of an advancement can be re-
covered back, -that a note j&fa debt that maybe recovered at any
time by thefather in his lifetime is not a gift and does not divest
the father of his property.

Case of Arnold vs. Arnold, 8 B, Mon., 22, holds that if a father
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takes a note at the time of making an advance to his son he retains
control of the money and a transfer in consideration of it is good as
against creditors, although he may not under certain circumstances
have intended to enforce payment.

2  Williams on Executors, 5th Edition, pages 35.0, note 1, defines
an advancement as an irrevocable gift by the parent.

Also Holt vs. Fredericks, 2 PeergWilliam, page 356, holds that
a mother being a widow cannot advance a child, that the act of dis-
tribution does not affect a wido w’s personal estate. It is always a
gift  to the child receiving it and never an advancement.

The above caseis sanctioned by Hedfield on Wills, volume 3
note 29, page 428, second edition.

We therefore insist that by law the Vice Chancellpr’s reasoning
1s incorrect, because,

First—A father and not a widowed mother can make an ad-
vancement by law.

Second :—That if a widowed mother can make an advancement
such advancement is an irrevocable gift and not a debt bearing
interest, which said Susan Hoe could collect at any time, as the Vice
Chancellor admits in his opinion was th&case of the indebtedness of
William T. Hoe to Susan Hoe.

Third :— That in any view of the case an infention to advance
must be proved, and the evidence in this case does not warrant any
such conclusion.

The Vice Chancellor deduces this from illegal evidence, viz : the
evidence on cross-examination of Susan Roe, (see printed case, page
42, line 25th ; also page 45, lines 1 to 20) where she is questioned
as to the money her children had borrowed. This is objected to
and is neither proper cross-examination nor relevant evidence. Be-
sides it proves conclusively that in no case was either the loan to
William T. Roe or to any of her other children an advancement,
but she expected to receive it back and took notes for it or a part of
it.

Page 35 of printed case, line 8th, shows directly, and the testi-
mony of William T. Hoe, that they were debts, and there was not a
particle of evidence showing a gift or from which a gift could be
inferred.

These debts due Susan Roe from William T. Roe werG thG con
sideration of the conveyance. (See page 23, lines 27, 28 and 29 ;
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page 26, lines 1 to 5; page 31, lines 10 to 13; page 33, lines 20 to
29 ; page 40, lines 23 and 24.) These being good debts there was
therefore a consideration

II. Was the consideration adequate?

The Vice Chancellor in his opinion says that the farm appears to
have been worth in the market not far from four thousand dollars.

This does not appear from the testimony. The highest valuation
shown in the whole evidence is given by Joseph B. Hunt, the Res-
pondent’s witness.  (Shown on pages 19 and 20.) He thinks it
worth forty dollars per acre, or only thirty-six hundred and forty
dollars. He is an interested witness, owning an adjoining farm*
and says, (see page 20, line 10) that “he has not been on the farm
in nigh twenty years.”

The Respondent produces three other witness as to value, viz :
Mahlon Budd, (see pages 14 and 15) who swears that the farm is
worth only thirty-live dollars per acre, or three thousand two hun-
dred and twenty dollars. (There being about ninety-two acres in
the whole farm.) Joseph L. Budd, (see pages 15 and 16,) who
swears that it is worth only thirty-five dollars per acre, or three
thousand two hundred and twenty dollars. Both witnesses interest-
ed in keeping up the price of land in that neighborhood. The other
witness produced by the Respondent as to value, Joseph H. West-
brook, (see pages 16 and 17) who is the tenant, says that he pays
one hundred and fifty dollars a year and part of the road tax rent,
or the interest on twenty-seven hundred dollars. This witness, who
isone of the three called by the Appellants as to the value, on
pages 38 and 39, swears that the property is worth not to exceed
thirty dollars per acre, or twenty-seven hundred and sixty dollars.

Another witness for the Appellants, John Hogan, (pages 39 and
40) swears that the farm is worth but thirty dollars per acre, and
would brines no more in the market. This witness also testifies that
he had purchased the best portion of that property some years
before and paid one hundred dollars per acre for it. The other
witness for the Appellants, David C. Roe, (page 33, lines 30 to 40)
swears to the same valuation, twenty-seven hundred and sixty dol-
lars.  This is the only evidence as to value.

The weight of evidence, we submit, being that the value of this
property is between twenty-seven hundred and sixty dollars and
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thirty4;wo hundred and twenty dollars, tlie Vice Chancellor has no
warrant for placing the valuation three hundred and forty dollars
higher than it is placed by the most visionary witness for the Res-
pondent, Moore.

Besides this it is admitted that the property is subject to an en-
cumbrance of mortgage, which at the date of the conveyance
amounted to fifteen hundred and sixty-six dollars and seventy-two
cents, principal and interest, as calculated, (see stipulation pages
44 and 45) which amount is to be taken from the gross valuation
to ascertain the actual value of the property conveyed by William
T. Roe to Susan Roe. The value of this property actually convey-
ed, being the equity of William T. Roe in the premises, is some-
where between eleven hundred and ninety-three dollars anM twenty-
eight cents and sixteen hundred and fifty-three dollars and twenty-
eighty cents.

The Vice Chancellor in his opinion leaves the impression that
the value of the premises was four thousand dollars, although he
obscurely mentions the mortgage.

Next, as to the indebtedness of William T. Roe to Susan Roe for
the payment of which this conveyance was made.

The Appellants produce three notes marked respectively A. B.
and C., (pages 51 and 52) which Susan Roe held up to the time of
the conveyance against William T. Roe,,and which were in consid-
eration of the conveyance delivered to him, (see page 28, lines 15
and 16.) These notes being produced by William T. Roe.

The Respondent nowhere attacks or disputes the genuineness or
bonajides of these notes and claims.

The first note is ddted April 1st, 1873,, given for one thousand
dollars, foi* money loaned, and to pay part of purchase money on
fa,rm when bought by William T. Roe. (See page 24, lines 4 to
15 ; also line 26; also testimony of Wm. T. Roe ; also page 40,
line 25, testimony of Susan Roe.) The amount due on this note
at the time of making the conveyance was the principal and mtei-
est thereon from April 1st* 1875. (See page 24, lines 17 and 18, &e.)

It appears there was an endorsement of two hundred and ten dol-
lars on this note for three years interest. (See page 26, lines 31 and
32.) But this was reloaned at the time and the endorsement made
regularly. (See page 27, line 1 to 15 ; also page 24, line 15 ; page
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40, line 34 to line 4 on page 41 ; and page 43, lines 18 to 20, tes-
timony of Wm. T. and Susan Roe ; also page 39, lines 13 to 16.)
On this note at the date of the conveyance was due principal and
mnterest thirteen hundred and sixty dollars and forty-nine cents.

The second note is marked exhibit “B,” and was also for money
loaned. (Proved on page 24, lines 18 to 26, and page 27, lines 18
to 26, and page 40, line 25.) There was due on this note at the
time of the conveyance for principal and interest the sum of two
hundred and eighteen dollars and fifty-nine cents.

The third note is marked exhibit “C,” and was also given for
monev loaned.  (See page 24, lines 32 to 34 ; page 28, lines 15 to
16; page 33, line 19 ; page 34, line 34, and page 40, line 26.)

The amount due upon this note at the time of making the con-
veyance was one hundred and six dollars and fifty cents.

The total due on these three notes at the time of making the con-
veyance was sixteen hundred and eighty-five dollars and fifty-eight
cents. Thisit is to be observed is considerable more than the
wddue of theproperty conveyed, as proved by the evidence, and more
than the value as shown by the Respondent’s own witnesses.

However this is not all the consideration. William T. Roe bor.
rowed other moneys of the said Susan Roe for which accounts were
kept, but no security had been taken. (See page 24, lines 2 and 3,
40 ; page 25, lines 1 to 10 ; also page 28, lines 1 to 10.) These
it appears from the testimony were as follows, one hundred and
sixty dollars, seven years before the date of the conveyance, making
due thereon at date of conveyance (saldilating interest for seven
years,) the sum of two hundred and thirty-eight dollars and forty
cents. '

Also the sum of eighty-five dollars, five years before the date of
the conveyance. (See page 25, lines 3 and 4 ; page 27, lines 39
and 40.) On this was due at the date of conveyance (principal and
five years interest,) the sum of one hundred and fourteen dollars
and eighty-five cents.

There was the further sum of fortyTdollars, (one year before the
conveyance,) (see page 25, lines 4 and 6.) On this was due for
principal and interest the sum of forty-two dollars and forty cents.

None of these claims are impeached or attempted to be impeached
by the Respondent. The total amount of these claims at the date
of the conveyance, over and above the said notes, was three hundred
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and ninety-five dollars and sixty-five cents.

Therefore the total indebtedness of Wm.T. Roe tohis mother Susan
Roe at the date of the conveyance, including notes and accounts,
which the evidence shows, was the sum of two thousand and eighty
dollars and twenty-two cents, andfor this the conveyance was made.
So it appears that the value of the property was “inadequate to the
consideration, and not the consideration inadequate to the value of
theproperty.

The Yice Chancellor in deciding this case seems to have entirely
ignored or overlooked the specific and particular proof of this consid-
eration, and from a general remark of Susan Roe that “it might have
been $1,400, $1,500, or $1,600, perhaps more, perhaps.less,” and
another of ¥m. T. Roe that “it was about $2,000,” as well as the
statement in the answer that the indebtedness was about $2,000,
deduces that the indebtedness was not ascertained, but was arrived
at in a “proximate way.”

Now. we submit, that it is an unfair conclusion to say that the
indebtedness or consideration was proximate or unfixed because the
witness, Wm. T. Roe, in his testimony said generally that it was about
$2,000, when in the same testimony he testifies particularly to the
items of it, which sum up $2,080.52, (see pages 23, 24 and 25) or
because Susan Roe testified generally as stated, after swearing par-
ticularly to items of indebtedness as notes and cash loaned, the
notes alone amounting to over $1,685. Susan Roe’s testimony on
this point (page 41,° lines 4 to 14) is that these sums amounted to
$1,400, $1,500, or $1,600, more or less. She only speaks of the
aggregate amount. The most that can be said is that her aggie
gate is general. The amount sworn to particularly was more. (See
page 40, lines. 12 to line 3 on page 41). She evidently refers only
to theprincipal sums then due withoutinterest. Now this pnneipa
sum was $1,575, notes $1,390, and cash $185. It must be bome
in mind that Susan Roe is an.old woman over eighty years old,
poor in memory and not as strong in faculty as at the age of forty
years. (See pa/e 35, lines 30 to 33, D. C. Roe’s testimony, and page
41, lines 10 to 13, her own.) Now the deduction made by the ne
Chancellor from this that because Wm. T. Roe and Susan Roe, a ter
stating items, aggregated the amount wrongly, that all the testimony
they gave particularly should be sacrificed and only their genera
estimate selected out and used without regard to the whole testimony
looks like forcing a conclusion which the testimony does not allow.
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Nor do we conceive the reasoning of, the Vice-Chancellor
strengthened that the consideration, which was an indebtedness, was
got at in a proximate way by the fact that the answer says it was
about $2,000. The answer is no evidence. It is not even under
cath. It is simply pleading—laying the basis, for proofs. Now if
the answer says the consideration was an indebtedness, of about
$2,000, (one-third* more than the value of the property conveyed)
and the proof was that it was $2,080.22, we apprehend our pleading
is sufficient to sustain theproofs upon which, and not on the plead-
ing, a cause must be decided.

The value of the property conveyed by Roe to his mother was
the mean between $1,200 and $1,650. The consideration was the
payment of an indebtedness of said Roe to his mother of nearly
$2,100. Almost $1,700, of which was evidenced by bona tide notes
and none of it attacked, or disputed by Respondent.

How can it then be claimed that the consideration was inadequate
when the debtor paid off by the conveyance an' indebtedness amount-
ing to $700 more than the property was worth %

The mistake of the Court below was in placing the value of the
lands at $4,000, which was assumed from the statement in Respon-
dent’s bill of complaint and not from theproof, and then, placing
the consideration as proved at $2,080.22, it would be inadequate ;
hut the value of the equity conveyed being only from $1,200 to
$1,650, or about $1,800 or $1,400, the consideration was “re than

adequate.

III.  Was tlie conveyance made with intention to hinder and delay
Respondent in collecting liis claim ?

The Respondent’s bill of complaint alleges that the consideration
was inadequate and made with intention to hinder and delay Re-
spondent in collecting his debt.

If, therefore, the consideration was adequate he is entitled to no
relief either under his bill or by law.

There is a distinction in law between a conveyance made by
debtor to creditor by way of preference, and a conveyance made by
adebtor to a stranger not a creditor, which we will consider here-
after. The Court below erred in this case by applying the princi-
ples of law relating to the latter class to those of the former. The
Vice Chancellor says, although the bill does not ask it, that if the
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consideration, was adequate, and made to hinder and delay Respon-
dent in collecting his debt, the conveyance must be set, aside. Now
this rule cannot apply generally to preferences, A preference always
hinders and delays other creditors. The conveyance in this case (an
honest preference) was not made with intention (1) to hinder, delay
or (2) to defraud any créditor. William T. Roe in making this convey-
ance to Susan Roe made a preference of creditors. By law he had
the right to make this preference, although it hindered and delayed
Moore.

In the case of Hendricks vs. Mount, 2 Southard, page 742, where a
creditor had transferred property to satisfy a debt, Judge Southard
says, “Is there anything to prevent a creditor from securing his
debt even if by so doing he defeats the claims of other creditors?
It is every day done under our insolvent system and every day sus-
tained in our courts of justice.” ~

The case of Tilt&vs. Brittin, 4 Halstead, page 135, holds that
neither Court nor jury have any lawful right to presume a sale or
transfer fraudulent merely because the seller stood indebted at the
time, and was in failing circumstances. A person has a right of
sale for valuable consideration, od to transfer property to a credi-
tor in satisfaction of an honest debt. The notice should have stated
the transfer as being without consideration or not in satisfaction of
a debt justly due, or some other matter from which a court might
infer an intent to hinder, delay and defraud creditors. The debtor
has the right to prefer a creditor without any imputation of fraud
by the other. A man in failing circumstances may pay any just
debt first which will best relieve his circumstances.

The case of Garr vs. Hill, 1 Stockton, page 210, holds the debtor
in failing circumstances or about to abscond may legally make
a conveyance for the purpose of preferring an honest creditor.

The case of Coley vs. Coley, 1 McCarter, page 350, holds a
debtor in failing circumstances has the right to prefer any creditor,
as well a parent or other near relation as a stranger, and if
the debt were bona fide due the strongest consideration of duty
may prompt a son to prefer a claim of a widowed mother over
the claim of a mere stranger.

Bump, on Fraudulent Conveyances, second edition, page 182
savs, “ that by virtue of his absolute dominion over his property
a debtor may either give or allow a preference. It is not part
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of the policy of the statute to prohibit it’s application to the
payment of one debt rather than another.”

Note 1, on page 183, quoting decisions in support of same.
Benton vs. Thornhill, 2 Marsh, 427; As to debtor in failing cir-
cumstances, McMenony vs. Roosevelt, 3 dJohnson Chcy, 446;
Waterbury vs. Sturtevant, 18 Wendell, page 353; As to secret
trusts, Lewis vs. Whitlemore, 5 New H., 364 ; Holbird vs. Ander-
son, 5 D. & E (Term,) 235 ; Buffum vs. Green, 5 N. H., 71;
Guild vs. Leonard, 18 Pickering, 511; Williams vs. Brown, 4
Johns Ch., 681 ; and other cases .cited.

Bump further says, page 183, “That the right of preference is not
,affected moreover by the debtor’s insolvency or the preferred creditor’s
knowledge of such insolvency.” Cases quoted in Notes 2 and 3, U. S.
Courts and various State Courts. Bump on page 184, further says:
“The fact that a suit is pending or that the transfer includes all the
debtor's property, or all the property which is not exempt
from execution, or that other creditor’s lose their debts by reason
of the debtor’s inability to meet all the demands against him, does
not necessarily affect the validity of the preference. There is a
distinction to observe between the effect of a transfer by a debtor
in failing circumstances made to pay one or more of his debts, and
that intent to hinder, delay and defraud other creditors against
which the statute is aimed. The effect of the preference may be
to delay them or even to prevent them obtaining payment at all,
hut if the motive is to pay the preferred debt the transaction is
not invalidated. The statute is aimed only at intended fraud, but
the payment of a debt to one creditor is no fraud upon other
creditors.” See cases, Koykendall vs. Hitchcock, 15 Missouri, 416 ;
Waterbury vs. Stuyvesant, 18 Wendell, 353 ; Aton vs. Harrison,
L R. Chcy Appeals, 622 ; Giddings vs. Sears, 115 Mass., 505 ;
Young vs. Dumas, 39 Alabama, 60 ; National Bank vs. Sprague, 5
C. E. Green, 13; York County Bank vs. Carter, 38 Penna., 446.

Bump also holds, on page 186', “ That a preference may be given
and received for the express purpose of defeating an execution,
where intent to defeat an execution does not ofitself constitute fraud.”

See Hendricks vs. Mount, 2 Southard, page 138. Bump also
holds, on page 187, “That wherever there is a true debt and a real
transfer there is no collusion.” See case cited.
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Bump, oil page 191, says, “ A preferred creditor may give apor-
tion o f his debt or the property received in payment of it as a bounty
to the debtor.”

Now there is a distinction between a preference and a sale of trans-
fer to a stranger. (Bump, F. C., page 194, chap. 8th.) The saleis
void, if to defeat an execution. (Bump, F. O., page 204, and cases.)
If purchaser have notice of insolvency or of judgment and takes
conveyance to hinder creditors (Bump, 199) and the like.

We consider the law as settled that the merefact of William T.
Boe making a transfer to his mother in preference to other credi-
tors cannot be considered as frudulent, nor as done to hinder, delay
or defraud his creditors. This preference the lam gives him the
right to make.

2. Was the conveyance to defraud Respondent, Moore ?

The Respondent must clearly prove the fraud ; the burden of proof
is upon him. The case of Jones vs. Naughright, 2 Stockton, page
298, holds that proof should be clear and satisfactory to establish a
fraud where it is proved the debt is justly and honestly due.

The reason given by the Vice Chancellor in his opinion declaring
ibis conveyance fraudulent is because of a declaration made by Wil-
liam to Respondent’s solicitor, (page 22, lines 25 to 26.) Itis not
insisted that Susan Roe knew of this remark, nor is she connected
with it, not* is the remark itself any evidence of fraud being con-
templated. Win. T. Roe intended to contest the claim and was
defeated by the negligence of his attorney. (See page 31, last four
lines ; also complainant’s testimony on pages 1Tand 18.) WilliamT.
Roe claims that he does not owe Dr. Moore over one-quarter of
what he claims. (See page 29, lines 27 and 28.) Beside, if Roe
had made ah assignment for the- benefit of his creditors, Moore
would not have received much. Now, we insist, the interpretation
put upon the Words of William T. Roe by the Vice Chan-
cellor, to wit, that ho intended to commit a fraud, in the absence
of any other proof showing that that was his idea, is both unfair
and unjust, and inferring therefrom a bad motive when a just and
honest motive to prefer his mother is the most natural inference.

The second reason given by the Vice Chancellor for declaring the
conveyance fraudulent is that the conveyance was made at the sug
gestion of William ; that it wanted the essential features of a bona
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fide sale, and would not have been conveyed but for the expected
judgment of the Respondent, and because Mrs. Roe said: “She
did not want Moore to sell the property because she wanted to get
her money.” Admitting this to be so, (which we do not) inlaw it
is no fraud. Because William offered to prefer her was she pre-
cluded from accepting the deed ?

On page 42, lines 12 to 20, it is shown that Susan Roe was im-
portunate for a deed, and on page 26, lines 9 and 10, William T.
Roe swears that she demanded the deed. The complainant offers
no evidence on this point.

There is no evidence that she knew Moore had brought suit
against William T. Roe. On page 42, lines 15 to 20, she says she
knew Moore was pressing his claim. That is all the evidence of
her knowledge of the transaction between Moore and William T.
Roe, her son.

The case of Waterbury vs. Sturtevant, N. Y., on appeal from
Chancery, 18 Wendell, page 353, above cited, holds that a debtor
after verdict and previous to the entering of judgment may lawfully
prefer a creditor by conveying real estate in satisfaction of a debt,
and thus prevent the attaching of the lien on property by virtue of
such judgment afterward entered.

Both Wm. T. Roe and Susan Roe swear that the transfer in
which he preferred his mother was not made with an intent to de-
fraud Moore or any other creditor. (See page 25, lines 30 to 40 ;
also page 41, lines 20 to 28.)

And the Vice Chancellor in his reasons, without any direct proof
being offered by the Respondent, undertakes to intimate that they
both committed perjury in giving that testimony, and, with no other
testimony, undertakes to support the Respondent’s case upon the
alleged perjured testimony.

If these witnesses have sworn falsely, their testimony is worthless
to sustain the Respondent’s, as well as their own case, in as much as
the burden of proof is on the Respondent, but, we submit, in the
absence of impeaching testimony that they are entitled to the bene-
fit of this direct denial.

The whole testimony on the other hand shows the transaction
Was 1a*1 and made in good faith. The Respondent, (page 21, lines
20 to 24, and on page 22, lines 26 to 40, and the testimony of Susan

o€ page 41, lines 36 to 40,) shows that the Appellant Susan Roe
offered to convey this property to the Respondent if he would pay
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her her debt. Now, if the conveyance had been to hinder and de-
feat him in the collection of his claim or to reserve a secret trust for
the debtor, Susan Roe would not have made the said offer, and it
is reasonable to suppose that if the Respondent had supposed the

1property conveyed was of greater value than the consideration paid
he would have accepted the offer as securing to him his debt.

In the Yice Chancellor’s opinion, quoting Bump on F. C., he
says a transfer of all the debtor’s property is a badge of fraud, so
also the existence of indebtedness and the pending of a suit. The
same author, on page 184, says that the fach that a suit is pending,
or the transfer includes all the debtor’s property, does not neces-
sarily affect the validity of a preference.

See cases there cited.

We submit that the law is that these would be declared badges of
fraud if it was a sale to one not a creditor, and does not apply to
sales by way ofpreference.

The case of Garr vs. Hill, 1 Stockton, page 210, quoted by Yice
Chancellor as sustaining this doctrine has reference to a purchase
in contradistinction to a preference, and distinctly holds that a
debtor in failing circumstances and about to abscond may legally
make a conveyancefor thepurpose ofpreferring an honest creditor}
but he cannot sell to convert in funds and cheat creditors.

The case of Knight vs. Packer, et. al., 1 Beasj*ley, 214 page,
quoted by the Yice Chancellor, has no applicability to this case.
That case holds that if a,deed is executed by a debtor to a stranger
not a creditor with the intent to delay his creditors, makes the deed
fraudulent. And the answer in that case admits that the convey,
ance was made to prevent the property from being sacrificed.

The case of Sayre vs. Fredericks, 1 C. E. Green, 205, also
quoted, being also a case where conveyance made to a stranger in
trust for creditors and not a preference, holds the undisputable prin-
ciple of law whether a conveyance is fraudulent or not depends upon
its being made on good consideration and bona fide. This does not
support the Yice Chancellor that although consideration is good
and full necessary badges of fraud attending transfer makes it void.

Also the case of Tantum vs. Green, 6 C. E. Green, 364 page,
quoted, has nothing to do with a conveyance made to prefgt a cred-
itor, but holds that if a purchaser having facts that should put him
upon inquiry takes a conveyance, and those facts should amount to
fraud on a third party, though the purchase be for full value, wil
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not be protected.

The authorities therefore quoted by the Yice Chancellor do not
sustain the principle he lays down.

In the opinion it is inferred that the conveyance in this case,
although an absolute deed, is simply taken as security for the money,
and that the consideration is loosely and inaccurately expressed.

With regard to the first there is nop roof that it was other .than
an absolute deed or intended for anything different. =~ On page 31,
lines 10 to 13, and page 44, line 24, the testimony of Susan and
Wm. T. Roe. One swears that lie conveyed it to pay his debt, and
the other swears that she took it to get her debt, and not to secure it.'

As to the second point of looseness in the expression of the con-
sideration, the evidence is or at least it is admitted that the consid-
eration as expressed in the deed was $2,000. The value of the
property conveyed between $1,200 and $1,600. The indebtedness
for which the conveyance was made was nearly $2,100.

Now so long as the consideration expressed in the deed was
much more than the real value of the property conveyed, it certain-
ly was not the intention to cover up the debtor’s property and pro-
tect it against his creditors, and consequently no fraud- can be in-
ferred from that. Besides thg consideration expressed was less than
the real debt due, and it is only in cases where the consideratio”****'
more than the real debt due that any inference of fraud can arise
from that source.

The case of Holt vs. Creamer, 7 Stewart, page 181, (quoting
Judge Depue,) holds that if a mortgage is given with the intent to
cover up the debtor’s property it would be void.

The same doctrine is held in the case of Demerest vs. Terliune,
3 C. E. Green, page 534.

Now in the present case the value of the property was much less
than the debt for which it was conveyed to pay. In such case, we
insist, that the Yice Chancellor had no ground for holding that this
conveyance was intended to hinder, delay or defraud the Respon-
dent in the collection of his debt.

It is intimated in the opinion that if the conveyance had been of
the nature of a mortgage security the transaction would have been
considered not fraudulently by the court below. We are unable to
see the equity of this, or the fine distinction here drawn, which
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obliges a creditor who has an indebtedness much larger than the
value of the property offered in payment of security, to refuse a
conveyance and take a mortgage, which in order to enforce he is
compelled to go through a costly foreclosure, and then be obliged
in the end: to take a conveyance of the property, and sink a portion
of his debt in the cost of such proceeding, when the same result
would follow with a greater benefit to debtor and creditor by a
direct conveyance.

On this very ground this court in case of Demerest vs. Terhune,
last cited, sustained a conveyance, and goes further in holding that
a creditor who has taken a conveyance of a property for an inade-
quate consideration, when the honest}” of such conveyance is left in
doubt, the court will protect the same to the extent of the consider-
ation actually paid, and allow it to stand as security for that amount.

The same doctrine is held in the case of Boyd vs. Dunlap, 1 John-
son, M. Y. Chey. Bpts., page 478, and cited in the last case, that
where the conveyance, though not wholly, yet in some degree volun-
tary and for an inadequate consideration, is constructively a fraud in
delaying creditors, yet in that case the convevance was sanctioned
and held as a first lien on the property for the money actually paid.

It is clear then from these cases :

First :— That this class of conveyances are good, although the
consideration is inadequate, if no fraud is proved.

Second :— That where the consideration is adequate to the prop-
erty conveyed nopresumption whatever of fraud can arise as to the
consideration expressed in the deed.

Third That the consideration being adequate, by the case of
Demerest vs. Terhune, last cited, it rests with the Respondent to
prove clearly and beyond a doubt fraud in the transaction.

W e therefore claim, that in the present case not only is no inten-
tion to defraud Moore proved, but further that none existed.

It has been assumed by the court below and in this argument
that the conveyance by William T. Roe to his mother was the con-
veyance of the whole of his property. .Mow there is no evidence of
this. It is concluded from the evidence of the Sheriff who returned
the execution mella bona, issued about four months after judgment,
that the whole of the debtor’s property had been conveyed. We
respectfully insist that the Respondent should not be entitled to the
benefit which his own delay occasioned.
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It cannot be held as an objection to the validity of the transfer
that a portion of the consideration, namely the sum of $160, was
nore than six years due.

Bump on Fraud, Con«?, page 220, holds “that wherever there
is a moral obligation which cannot be enforced on account of the
provisions of the statute then the party may waive the benefit of
the statute and the transfer will be valid as against creditors. Thus,
a debt which is barred by the statute of limitations or a discharge
in Bankruptcy is a good consideration for a conveyance.”

Updike vs. Titus, 2 Beasley, page 151; Sayre vs. Fredericks, 1
C. E. Green, page 205.

This of course refers to but a small portion of the consideration.

In the present case therefore we have a conveyance made by a
debtor to one creditor inpreference to another. This preferred cred-
itor, Susan Roe, takes the conveyance of a property the wvalue of
which by the Respondent’s own showing is much less than the
amount of her debts, which are unattacked. This, we claim, makes
out a strong ease. It of itself carries almost conclusive conviction of
the honesty and goodfaith of the transaction, because the creditor
does not get full value for her honest debt. Of course every pref-
erence tends to hinder and delay other creditors, but so long as the
debtor has dominion over his property, and so long as courts recog-
nize the right of the individual to control his property as he sees fit,
so long must courts consider preferences legal, and as not coming
within the statute of frauds and perjuries. So also do the courts
adopt a different rule between conveyances made by way ofprefer-
ence, and those by way of purchase, because in cases of purchases
hy a stranger where the purchaser takes the conveyance with notice
of the grantor’s insolvency the conveyance would be clearly void.
Whereas in the case of preference were the same rule applied not a
single conveyance could stand. We therefore insist that the court
below has to a great extent in this case confused the distinction.

We further submit, that a conveyance made by a debtor of prop-
erty of a certain value in true and actual payment' of a debt that
largely exceeds that value, is bona fide without regard to the consid-
eration expressed in the deed, and we also insist that, unless the con-
sideration is inadequate to the value of the property conveyed, a
conveyance to actuallyp ay a debt by way of preference can never
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be held as fraudulent as against other creditors. One creditor has
an equal right with another to the payment of his debt. If then the
courts set aside such preference because the creditor preferred knew
that another creditor was pressing his claim, and allow such other
creditor to be paid, they would assume to themselves inquisitorial
powers and prefer a creditor of their own choice over that of the
debtor’s, notwithstanding his constitutional right of dominion over
his property. *

See Bump on F. C., Chapter YII.

The court belo\v in assuming that although the consideration is
adequate, it still may be made to hinder and delay creditors, we
respectfully submit, mistake the law with regard to apreference. In
such cases there can be no secret trust reserved. All the benefit that
the debtor can receive must befrom the gratuity'oithe creditor. Other
creditors may be delayed, butfraud or loadfeith cannot be predi-
cated on such a transaction, because the law does not compel one
creditor to guard the interest o f other creditors. “It is a race in
which it is impossible for everyone to be foremost,” and unless the
whole transaction is a sham, which in this case is not insisted upon,
it cannot be avoided.

And we therefore submit that the court below erred in decreeing
this conveyance void, and in preferring the Respondent’s claim
and not only misapprehended the evidence as to the consideration
but in applying the law o fpurchase and sale made by a debtor to a
stranger to the case of apreference of one creditor by a debtor, and
ask that their decree should be reversed, the conveyance sustained,
and the Appellants vindicated from the charge of fraud.
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This is an appeal from a decree in Chancery setting
aside a deed from William T. Eoe to Susan Eoe, as
fraudulent as against Charles V.* Moore, a creditor of
William T. Eoe.

FACTS.

On May 1st, 1880, Charles V. Moore, a practising
physician, brought an action of assnmpsit in the Sussex
Circuit Court, against William T. Eoe, for medical ser-
vices. A declaration was filed on May 14th, and a copy
served on Eoe on the same day. Judgment was ob-
tained for $434.29, damages and costs.

At the time the summons was served, W. T. Eoe was
seized of a farm of 92 acres in the county of Sussex,
worth at least $8,500, and encumbered by a mortgage of
$1,450..



2

After judgment, afi. fa. de bonis et terris was issued
ip favor of Dr. Moore, and returned whoU}7 unsatisfied.

A creditor’s bill was then filed setting forth that the
conveyance was made without consideration, or if with
consideration, it was intended to hinder and delay the
complainant in the collection of his debt, and praying
that it should be considered void, and be set aside as to
him.

The defendants filed a joint answer admitting the
judgment and the conveyance, denying the fraud, and
claiming that the conveyance was a bonea fide transaction
for full consideration, consisting of notes for borrowed
money and cash lent, amounting in all to about $2,000;
denying that Wm. T. Roe had been in the actual posses-
sion of the farm and the receipt of the rents since the
conveyance, and also, denying any intention to hinder,
embarrass, or delay the complainant in the collection of
his claim, and setting up that the conveyance was an
honest attempt to prefer a just creditor..

The deed is dated and acknowledged on May 24th,
1880, and was recorded three days later on May 27th,
1880.
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Was said. There is no evidence of any conference, other
than the one in Green township, and it is probable that
that was the only one.

It seems very probable that the deed was signed and
acknowledged before the conference took place. A man
in no business, with nothing to distract him, could
remember one year whether the deed was made-before or
after the conversation took place.’ If the deed had been
signed and acknowledged after the conversation took
place, and according to an agreement then made, it
would have been put on record at once, but there is an
interval of three days between the date of aeknowledg-
meat and that of the recording, which, together with
their wonderful want of recollection about the conver-
sation, is strong evidence that the conference took place
after the deed was made, and destroys its character as a
bona fide attempt to prefer a pressing creditor.

I- The consideration for the conveyance was

never clearly ascertained, and WAS inadeqate.

The defendants show, as going,to make up the consid-
eration of $2,000, three notes; one for $1,000, on which
there appears to be due at the time of the conveyance a
little over two years’ interest, amounting to $150.35;
there is an endorsement of $210 on this note made Feb-
ruary 14th, 1878, and signed by Susan Roe, which Mr.
Roe swears was never paid to her, (page 24, line 14;) on
cross-examination he says it was paid to her, but she
lent it to him and kept an account of it, (page 26, line
37; page 27, lines 16, 29;) Susan Roe testifies that when
he paid her the $210, as u she had no place to put it out
she let him have it,” (page 41, line 1.)

10

30



says (p. 24, 1 2,) that accounts were kept between them
“the same as between strangers;” but these accounts
were never produced or shown in the case ; and doubt-
less both regarded the $210 as a gift, until it was neces-
sary to bring in every dollar to make the debts amount
to a sum somewhere near the consideration expressed in
the deed.

The amounts due her at that time on the other two
notes, with interest, are $212.07 and $106.60, respectively,
making on the three notes at that time, $1,469.02 ; be-
sides these, he testifies to a few small sums, some of
which were clearly barred by the statute of limitations;
she, however, testifies to nothing definite beyond the
notes, and says that the sums amounted, perhaps, to
$1,400, $1,500 or $1,600.

Since the amount due was not more distinctly ascer-
tained, it is impossible to believe that the transaction
was a bona fide one, and it clearly appears that the con-
sideration was inadequate, for there is only $1,469 paid
for a farm worth $3,500. And if the mortgage, (which
she does not assume in the deed) is added, it makes only
$2,969, leaving a margin more than sufficient to pay the

judgment.

II. 'The transaction was not bona fide.

1. Wm. T. Roe received the rents for a year after the
conveyance.

80 He testifies first that part of it was due to him because
he did not owe her quite $2,000 when the conveyance
was made, and so he was to keep it out of the rent, but
he does not know how much belonged to him, as they
never had any settlement; He then says that he col-
lected. the rent as her agent, and was to pay it over to
her. Susan Roe, however, shows the true state of the
case, whgn she says that she gave him the rent, which
shows thaT*w”*s”really a transfer to the use of the

40 grantor.
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2. She was not a bona fide purchaser without notice.

She testifies that she knew that William had no other
propérty, and that Dr. Moore was pressing for his claim,
and when asked if she did not know that Dr. Moore
could not sell the farm if she held the title, she replied
that Ilshe didn't want him to, that she wanted to get
hers.” She knew that Mr. Moore would be delayed in
the collection of his claim, and by her knowledge of
William’s intention was party to the'fraud.

II1. There- was an intention to delay and

hinder the collection of the complainant’s claim.

This is, evident from the first. When the declaration .

was served on Wm. T. Roe, on May 14th, he said to the
attorney, “'Go ahead, I guess you wont get much.” Ten
days afterward he conveyed the farm to his mother, with
covenants of full warranty, in which the consideration is
stated at $2,000, and in which she does not assume thé
mortgage. , Sometime after the deed was recorded, a plea
of general issue was drawn up and sworn to, evidently as a
cover to the sale, but it was never properly filed in the
clerK’s office. There was a fraud in the affidavit, as it
purports to have been sworn to on June 3d, 1880, before
M. 0. J. Roe. Mr. C. J. Roe testifies that he was in
Trenton on that day ; and while the error in the date of
the jurat may not have been participated in by the de-
fendant, it is evident that he never had any real defense,
or it would have been pressed.

At the time of the conveyance he had no other prop-
erty, and Susan Roe knew it, but she testifies that she
thought Dr. Moore g was as well able to do without it
as she was.” .

But even though he had no other property, he con-
veyed the farm for less than it was worth, and says in
answer to a question as to whether he understood that
giving the deed to his mother would defeat Dr. Moore’s
collecting his claim, that he “ could collect his claim, rut

he woulr.
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It appears that Susan Eoe is worth from $10,000 to
$12,000, and has loaned money to each of her children,
and taken notes from them, the understanding being that
the money was advanced to each as apart of their respec-
tive shares of her estate, and that the notes should show
how much each one had received. !

Yet even on that understanding they both agree to
this conveyance, made hastily, after suit was brought,
without any real settlement of accounts, in order to make
Dr. Moore “ wait for his.” The intentionfo delay and
hinder the collection of his claim is very apparent.

IV. It was not a bona fide attempt to prefer
A CREDITOR.

Mrs. Roe is a creditor, but so she is of each of her
children, with no other security than notes, and had the
farm been sold it would not have affected her, as she
testifies that she intended the notes to show how nmch
each one had had of their respective shares.

There is no evidence that she was anxious about the
amount that William held. William nowhere says
directly that she had pressed him to secure her claim, or
had shown any desire -to have it paid. David C. Roe
says that William asked her “if he deeded the farm to
her if that would make her safe?” that “she had not
expressed any anxiety about the security of this loan to
William, and that he did not hear her ask either for the
money or for any other security.” Susan Roe does not
say whether she was anxious about the loan or not, but
says that William “ offered to secure it.” Such is not the
conduct of a creditor desiring security, or of any debtor
desiring to' prefer a creditor; there is no anxiety on her r
part, and even when he pretends to prefer her, they do
not do it in a business-like way ; the amount of the debt
is not ascertained, the rent goes to the grantor, and
everything about the whole transaction bears the impress
of fraud.



There are a large number of circumstances
IN THIS CASE WHICH ARE CLASSED AS BADGES OF
FRAUD.

The transfer of «ll of the debtor’s property, especially
daring pendency of suit. The taking of an absolute deed
as a security for money is a mark of fraud, for it is calcu-
lated to deceive creditors, and to make them believe that
no part of the properly is subject to their demand, when
in fact it is otherwise. A false statement of the consid-
eration for the transfer tends to deceive creditors. Inad-
equacy of price is a badge of fraud, for one who pur-
chases the property of an insolvent debtor for less than
its value thereby deprives the creditor of the difference,-
and thereby defeats just expectations. The collection of
rents is an act of ownership, and if done after a sale indi-
cates fraud. Anything out of the usual course of busi-
ness, as the absence of accounts between parties, when
the transfer purports to be in consideration of a debt due
the grantee, want of preciseness on the part of the
grantor and grantee in their testimony as to dates, time,
or amount, excites suspicion.

Bump on Fraudulent Conveyances, Chap. IA'A

A CONVEYANCE TO BE GOOD MUST BE NOT ONLY
FOR A GOOD CONSIDERATION, BUT IT MUST BE FOR A
GOOD CONSIDERATION AND BONA FIDE.

The words of the statute are “ that no conveyance may
be impeached when made for a good consideration, and
bonafide, to any person not having at the time any notice
or knowledge of such fraud, covin or collusion.” Rev.,
447, 14. J

Even though a valuable consideration is paid, the con-
veyance is void if it is not made bona fide.

In Tantum vs. Green, 6 0. E. Gf, 869, the Court
says: “If a purchaser has before him facts which should
put him on inquiry, it is equivalent to notice of the fact

30

in question,” and they held that he “ must not only be a 40
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purchaser for value, but a bona fide purchaser, without
notice of the fraudulent intent of the assignor, or of cir-
cumstances which should have put him upon inquiry
and which were equivalent to notice.”

In Smith vs. Vreeland, 1 C. E. Gft., 201, the Court says:
“But the principle is equally clear that if he purchase
with actual or constructive notice of the fraud, though
he pay a valuable consideration, he takes title subject to
all the equities to which it washable in the hands of the
vendor. In such cases he will not be permitted to pro-
tect himself against such claims, but his own title will be
postponed, and made subservient to them.”

In Sayre vs. Fredericks, 1 C. E. Gr., 209, it is held : “It
is not sufficient that it be upon good consideration, or
bona fide, it must be both;” also Randall V&% Vroom,
8 Stew., 353; 1 Story’s Eq. Juris., § 353.

There is in this case an evident knowledge of the fact

that the conveyance would delay the creditor, and
sufficient notice to have put any purchaser on inquiry as
to the intention. The amount of the consideration is mate-
rial when an inquiry is made into the bona fides of a
transaction. Here it is much too small for the real value
of the farm, and even then it is deceptive,- for no indebt-
edness is shown to amount to the consideration stated in
the deed.
* It appears, too, .that notwithstanding the transfer, the
grantor was allowed to receive the rents, showing that
the transfer was not real, but was only a cover for the
property for the benefit of the debtor.

In Lukins vs. Aird, 6 Wall., 78, it was held that the
law will not permit‘a debtor in failing circumstances to
sell his land, convey it by deed, without reservation, and
yet secretly reserve to himself the right to possess and
enjoy it, though for a limited time only, for his own
benefit; and that this rule of law will not be changed
by the fact that the right thus to occupy the property is
a part of the consideration of the sale. See, also, on
this head, Oriental Bank vs. Haskins, 3 Mete., 332;



St. John vs. Camp, 17 Conn. 22 ; Scott vs. Hartman,
11 C. E. Gr., 89.

In Demurest vs. Terhune, 3 C. E. Gr., 532, it is held
that where a debtor has property sufficient to pay his
debts, which is conveyed for less than its actual value,

the conveyance can only stand on the ground of its
entile bona Jides, and the burden of proof in this respect
is upon the purchaser.” This strikes at the very gist of
this case, for it appears by their own evidence that the, In

I “arm was worth $2,760, and thejr fail either in the answer
1 or in the evidence to show that even $2,00-0 was paid
mfor the property.

The statute makes all conveyances void,
s"HICH ARE MADE WITH INTENT TO HINDER, DELAY
OR DEFRAUD CREDITORS AND OTHERS OF THEIR LAW-
FUL ACTIONS, &. Rev., page 446, §§ 12.

There must be an intention to hinder or delay the cred-
itor in the collection of his claim

It is the right of the creditor to receive his demands
when they are due, and any act which places the prop-
erty of the debtor out of reach of the creditor, is an act
intended to delay him in collecting it. If the hin-
derance of creditors forms any part of the actual in-
tent of the act done, so far the act is as against them,
contrary to the statute.

Every one is presumed to know the consequences of
bis acts ; if then the necessary consequence of an act is
to hinder and delay a creditor, there is a justifiable infer-
ence of a fraudulent intent, and the presumption at once
arises that such illegal object furnished one of the
motives for doing it, and it is then held to be fraudu-
lent. -

Bump on Fraudulent Conveyances, Ch. III.
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Chancellor W illiamson,in Knight vs. Packer, 1 Beas.,
214, says: “If the deed was executed on the part of the
debtor with an intent to delay his creditors, that inten-
tion being a fraudulent one, will make the deed fraudu-
ient in fant
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Chancellor Zabriskie says, in Atwood vs. Impsonf
6 C. E. Gr. : “Bat any sale in which the object of the
debtor that prompts and determines him to make it, is
to hinder, delay, or in any way put off his creditor, is void,
if made to any one having knowledge of such intent, and
this knowledge need not be by,actual, positive informa-
tion or notice, but will be inferred from the knowledge
by the puichaser, of facts and circumstances sufficient
to raise such suspicions as to put him on inquiry ”
! ¢ /

prefer an honest cre D'*,

1

What is necessary to
prop ? .
The distinction is between a transfer made solely by
way of preference of one creditor over others, and a simi-
lar transfer.made with a design to secure some benefit or
advantage therefrom to the debtor, or to delay creditors
in the collection of their debts. Wliile the law permits
an insolvent debtor to make a choice of the persons he
will pay, it denies him the right in doing it to contrive
that other creditors shall never be paid, or to use the »debt
of the preferred creditor as a colorable consideration to
secure and protect his property from their claims, or to
delay, hinder and embarrass them in the enforcement of
their claims.

Here is a conveyance made-to a mother who is not in
need of the security, who had advanced the money
secured to her son as part of his share of her property ;
she did not ask for security, and it is evident that the
transaction is one made solely to protect and save his prop-
erty for his own use and benefit, and hence is mala-fide.

Bump on Fraudulent Conveyances, pp. 223,. 225.

Any attempt to préfér a creditor mist be conducted in
a way to show the honesty of such intention; the
account must be carefully stated, and such a portion of
the debtor’s property conveyed as would fairly pay the
creditor upon a strict market valuation of the property.
In Livermore vs. McNair, 7 Stew., 478, the Court says
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Any transaction in which the ordinary rules of busi-
ness are so entirely disregarded as they were in this one,
can hardly be called an attempt to prefer an honest cred-
itor, in distinction from an intent to delay or embarrass a

creditor.

The Yice-Chance]lor very properly advised a decree
setting aside the conveyance as fraudulent against
Dr. Moore, and under the facts of the case I submit that
the decree should be affirmed.

10
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INCHANCERY OF NEW JERSEY.

Between
CHARLES V. MOORE,
Complainant,
and

WILLIAM T. ROE and
SUSAN ROE,
Defendants.

Bill of Complaint.

[Filed December 10,1880.]

To his Honor Theodore Runyon, Chancellor of the
State of New Jersey :

Complaining, shows unto your Honor your orator,
Charles V. Moore, of the township of Stillwater, in the
ocounty of Sussex, and State of New Jersey, that on or be-
fore the twenty-fourth day of May, eighteen hundred
and eighty, William T. Hoe, of the town of Newton, in the
county of Sussex and State of New Jersey, was seized and
possessed in fee simple of all that tract or parcel ot land
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and premises hereinafter mentioned and described, sit-
uate in the township of Stillwater, in the county of
Sussex, and State of New Jersey, that is to say, bounded
as follows: Beginning at an old stone corner; thence,
as the needle now bears, (1) south, forty-six and a halfde-
grees east, thirty-seven chains, to a stake in the east side
of the road, in a line of the heirs of Abraham Budd’s, for-
merly Goble’s line; (:) south, thirty-four and a half
degrees west, fourteen chains and fifty links to a stake
and stones on the top of a hill; (3) south twenty-three
and a half degrees west, two chains and seventy-one
links to a stake; (4) south, fifty and three quarter de-
grees west, four chains and eighteen links to a stake and
stones ; (5) south, seventy-three degrees west, eight chains
and thirty links to a large white-oak stump; (6) south,
forty-three and three-quarter degrees west, five chains
and forty-eight links to a stake at the edge of the
meadow, distant eight chains and sixty-one links, in a
course of north, forty-three and a half degrees west, from
a red-oak, an original corner to the White House prop-
erty ; (7) north, forty-three and a half degrees west,
three chains and seventy-seven links to a stake in said
meadow, in an old ditch; (8) along the middle of said
ditch north, forty-five degrees east, four chains and eighty-
five links to a stake in said ditch and corner to Mahlon
Budd; (9) north, forty-three degrees west, thirty-two
chains and forty-four links to a corner of Mahlon Budd ;
(10) north, forty-four and a half degrees east, twenty-
four chains and thirty-four links to the beginning, con
taining one hiJudred and eight acres and twenty-nine
hundredths of an acre, out of which is to be deducted
sixteen acres and thirty-hundredths of an acre, conveyed
to Catharine Hogan, it being a part of a tract of land
purchased by Ralph Dildine of the heirs of Thomas P.
Hunt, now deceased, including a lot which formerly
belonged to Sarah Wills, now deceased, and also a part
of what is called the White House farm, situate on the
great road leading from Johnsonsburg to Newton, which
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said three parts and-tracts are all included in the above-
described survey, and the same premises described in a
deed from Ralph Dildine and wife to William T. Roe,
recorded in Sussex county clerk’s office, in Book N ¢ of
Deeds, page 523, dated March twelfth, eighteen hundred
and sixty-nine.

And your orator further shows that on or about the
firsst day of May, in the year eighteen hundred and
eighty, the said William T. Roe being justly indebted
to your orator in the sum of three hundred and seventy-
five dollars and upwards, your orator then commenced
an action of aessumpsit against the said William T. Roe
for the recovery of the said debt aud the interest thereon
in the Circuit Court of the said county of Sussex, and
such proceedings were thereupon had in the said suit
that afterwards, to wit, on the fourteenth day of July, in
the year last aforesaid, your orator recovered ajudgment
against the said William T. Roe,in the said Circuit Court,
for the sum of four hundred and thirty-four dollars and
twenty-nine cents damages, including costs, as by the
record of the said judgment now remaining in the office
of the clerk of the said Circuit Court at Newton, refer-
ence being thereunto had, will more fully and at large
appear.

And your orator further shows that tor the purpose
of obtaining satisfaction of said judgment, he caused to
be issued thereon out of the said Circuit Court a writ of
fieri'facias de bonis et terris tested on the eighth day of
November, and returnable on the seventh day of Decem-
ber, in the year last aforesaid, which writ having been
first duly recorded, was delivered to the sheriff of the
said county of Sussex, to whom it was directed, and
thereby he was commanded that of the goods and chat-
tels of the said William T. Roe, in his county, he should
cause to be made the said sum of four hundred and
thirty-four dollars and twenty nine cents, so as aforesaid
adjudged to your orator s that if sufficient goods and
chattels of said William T. Roe in his county he could
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not find whereof to make said moneys, he should cause
the whole, or the residue, as the case might require, of
the said moneys to be made of the lands, tenements,
hereditaments and real estate “whereof the said William
T. Roe was seized on the said fourteenth day of July, in
the year last aforesaid, or at ar.y time afterwards, in
yvhose hands soever the same might be, and that the
said sheriff should have those moneys before said Circuit
Court on the return day of said writ to render to your
orator in satisfaction of his said judgment, and that he
should have then and there the said writ.

And your orator further shows that James L. Decker,
sheriff of the said county of Sussex, to whom the said writ
of execution was directed and delivered, being unable to
find any goods and chattels of the said William T. Roe
whereon to levy and make the said judgment, levied
upon the lands and premises hereinbefore described as
the property of the said William T. Roe, as by the writ
of execution, or the record thereof and the return to the
said writ thereon endorsed, in the office of the clerk of
the said Circuit Court at Newton aforesaid, reference
being thereto had, will more fully and at large appear.

And your orator further shows that the said William
T. Roe, being so seized and possessed of said tract of
land and premises as aforesaid, which are. of the value
of four thousand dollars and upwards, at or about the
dates or .times, by the pretended deed hereinafter men-
tioned, and after the said debt so due to your orator had
accrued and become due and payable, and in order to
secure the said property for his own use and benefit, and
protect it from the said claim ofyour orator, and prevent
your orator from collecting his said debts, combining and
confederating together with the persons hereinafter
named, and with divers other persons whose names are
at present unknown to your orator, but whose names
when discovered, he prays, may be inserted herein with
proper words to charge them as defendants hereto, and
contriving to defraud your orator, did, by deed dated on
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the twenty-fourth day of May, in the year eighteen hun-
dred and eighty, and recorded in Book G 7 of Deeds
for Sussex county, page 513, &e., pretend to con-
vey the tract of land above described to one Susan Roe,
his mother.

And your orator further shows that he has been in-
formed and believes it to be true, and therefore expressly
charges, that no consideration whatever was paid for the
said conveyance; or if any consideration was paid it
was entirely insufficient and inadequate, and was paid
with the intention of defrauding your orator; and that
the said William T. Roe has always held, occupied, pos-
sessed and enjoyed and received the rejts and profits
of said lands as fully to all intents and purposes as be-
fore the execution of said pretended conveyance.

And your orator further shows that he has frequently
and in a friendly manner applied to the said William T.
Roe and Susan Roe to pay the said judgment, or to can-
od and surrender the said fraudulent conveyance, or to
reconvey, or cause to be reconveyed, the said premises to
the said William T. Roe, so that they may be sold under
the said execution for the satisfaction of the said judg-
ment, and a good and clear title given therefor to the
purchaser thereof, as in equity and good conscience they
ought to have done, and as your orator well hoped they
would have done, but which they wholly refuse to do.

In consideration whereof, and for as much as your or-
ator is remediless in the premises at the common law
and cannot have adequate relief except by the aid of this
honorable court: To the end, therefore, that the said
William T. Roe and Susan Roe, defendants hereto, and
their confederates, when discovered, may, without oath,
full, true and perfect answer make to all and singular
the premises according to the best of their knowledge,
information, remembrance and belief, and that they may
set torth and discover the real estate belonging to the
said William T. Roe, and conveyed as hereinbefore men-
tioned, and what disposition has been made of or encum-
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brance put upon the same, fully and particularly, and in
whose possession said real estate has been since the
twenty-fourth day of May, eighteen hundred and eighty,
and whether the same is encumbered, and if so, in what
manner, in whose favor, by whom and to what amount,
and whether such conveyancee as before mentioned were
made of the said real estate, and if so, for and upon what
consideration, and to whom, when and by whom the
same was paid, and who has possessed and occupied said
premises, and received the rents, issues and profits
thereof since the said alleged or pretended conveyances
thereof; and that the said defendants, or one of them
may be decreed to pay to your orator the full amount
due and owing to him on the said judgment, with the
interest, costs and execution fees accrued thereon; and
that the said fraudulent conveyance, and all other fraud-
ulent conveyances and encumbrances, made, created or
suffered between the said defendants and affecting the
said lands, may be set aside and declared null and void;
and that the said lands may be sold free, clear and
discharged of and from the said fraudulent deeds, and all
other fraudulent deeds and conveyances and encum-
brances, under the said writ of execution or otherwise, and
the proceeds thereof, or such part of the same as may be
necessary, may be applied to the payment of your ora-
tor’s said judgment, and that your orator may have such
other or further relief in the premises as the nature of
the case may require, and as may be agreeable to equity
and good conscience.

May it please your Honor, the premises considered, to
grant to your orator the state’s writ of subpoena, issuing
out of and under the seal of this honorable court, di-
rected to the said William T. Roe and Susan Roe,
therein and thereby commanding them and each of them
at a certain day and under a certain penalty, to be
therein expressed, personally to be and appear before
your Honor in this honorable court, then and thereto
answer the premises, and to stand to, abide by and per-
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form such order and decree thereon as to jour Honor
shall seem meet, and as shall be agreeable to equity and
good conscience.
And your orator will ever pray, &c.
CHARLES D. THOMPSON,

Solicitor for and of Counsel with Complainant.

Answer.

[Filed February 12, 1881.]

The joint and several answer of William T. Roe and
Susan Roe to the bill of complaint of Charles Y. jp
Moore, complainant.

These defendants, now and at all times hereafter,
saving and reserving to themselves all, and all manner
of benefit and advantage of exception to the many errors,
uncertainties and imperfections in the said bill of com-
plaint contained, for answer thereunto, or unto so much
thereof as these defendants are advised it is material or
necessary for them to make answer unto, answering,
say: I ’

1 that th%y admit that on or before the twenty-fourth 20
day of May, eighteen hundred and eighty, William T.
Roe, one of the defendants, was seized and possessed of
the tract of land and premises mentioned and described
in complainant’s bill of complaint; that the title to the
same was in his name.

£ And these defendants, in further answering, say
that they are informed and believe that said complain-
ant did commence suit in the Sussex Circuit Court, on
ar about the eleventh day of May, eighteen hundred and
eighty, against William T. Roe, one of these defendants,
to recover some sum of money which he claims to be due
and owing from said William T. Roe to said complain-
ant, and that such proceedings were had therein that on
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the fourteenth day of July, eighteen hundred and eighty,
judgment was entered in favor of said complainant, as
set forth in complainant’s bill of complaint, and that the
said complainant caused execution thereon to be issued
out of said court as stated in said bill of complaint, but
these defendants, for greater certainty, crave leave to re-
fer to the record of said proceedings, or the proof thereof,
when the same 'or either of them shall be produced.

3. And these defendants, in further answering, say

10 that they are not informed, save by complainant’s
said bill of complaint, and therefore cannot set
forth as to their or either of their belief, or otherwise,
whether the said sheriff, being unable to find any goods
or chattels of said William T. Roe, one of these defend-
ants, whereon to levy and make the said j udgment, levied
upon lands and premises described in said bill of com-
plaint, as the property of said William T. Roe, one of
these defendants, as charged and set forth in said bill of
complaint, and leave the same to be proved by the said

> Q complainant.

4. And these defendants, in further answering, deny
that William T. Roe, one of these defendants, did, by
his deed dated on the twenty-fourth day of May,
eighteen hundred and eighty, and recorded in Book G 7
of Deeds for Sussex county, page 53, pretend to convey
to Susan Roe, one of these defendants, the tract of land
and premises in complainant’s bill of complaint described
and set forth, and expressly say that the said William
T. Roe did, by his deed of the date above mentioned,

on and recorded as above set out, really, lawfully and in
good faith, and for a full, fair, complete, valid and sub-
sisting consideration, and without any sham or pretence,
convey to the said Susan Roe, one of these defendants,
the tract of land in complainant’s bill of complaint
described, and expressly deny that the said William T
Roe, being seized and possessed of said tract of land an
premises, did, at or about the dates or times, and by the
deed hereinbefore mentioned, and in order to secure the
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said property for his, the said William T. Roe’s, use and
benefit, and protect it from the claim of the said com-
plainant, and to prevent the said complainant from col-
lecting bis alleged claim, combine and confederate with
others, and contrive to defraud the said complainant as
charged and set forth in complainant’s bill of complaint,
ar in any other way ; and, in further answering, say and
expressly declare and insist the truth .to be the con-
trary of the charges therein made.

5. And these defendants, in further answering, deny 10
that no consideration whatever was paid for the said con-
veyance from the said William T. Roe to the said Susan
Hoe, or if any consideration was paid it was entirely in-
sufficient and inadequate, and was paid with the inten-,
tion of defrauding the said complainant, as charged in
said bill of complaint; but these defendants in fact say
that the consideration of the said conveyance from the
said William T. Roe to the said Susan Roe, was a debt
due and owing from the said William T. Rod to the said
Susan Roe, being the amount due on three certain prom- 20
issory notes given by the said William T. Roe to the
said Susan Roe, the consideration of which note was
cash lent and advanced and paid by the said Susan Roe
to the said William T. Roe, the first of said notes bearing
date the first day of April, in the year eighteen hundred
and seventy-three, for the principal sum of one thousand
dollars; the second of said notes bearing date the second
day of April, eighteen hundred and seventy-eight, for
the principal sum of one hundred and ninety dollars;
and the third note bearing date the nineteenth day of 30
April, in the year eighteen hundred and seventy-nine,
for the principal sum of one hundred dollars; besides
the sum of one hundred dollars on or about the first day
of April, in the year eighteen hundred and seventy five,
and the further sum of forty dollars on or about the first
day of April, in the year eighteen hundred and seventy-
seven, cash lent, advanced and paid by the said Susan
Roe to the said William T. Roe, besides, also, other

B
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small accounts held by the said Susan Roe against
the said William T. Roe, all which, together with the in-
terest thereon, amounted on the day of said conveyance,
to about the sum of two thousand dollars.

6. And these defendants, in further answering, deny
that ever since the conveyance of said property that the
said William T. Roe has been in the possession, occupa-
tion and enjoyment of the said property, or that he has
received the rents, issues and profits thereof to his own
use, as fully to all intents and purposes as before the ex-
ecution of said conveyance, as charged in said bill of
complaint, and, in further answering, say and expressly
charge the truth to be the contrary of the charges
therein made.

7. And these defendants, in further answering, say and
charge the truth to be that before and at the time of the
making of the said conveyance by the said William T.
Roe to the said Susan Roe, there existed and still exists
an encumbrance of mortgage on the said property in
complainant’s bill of complaint described, held by one
Martha Stoutenberg, which amounted on the day of said
conveyance to the sum of fourteen hundred and fifty
dollars, with over one year’s interest due thereon, and
that the said property was conveyed by the said Wil-
liam T. Roe to the said Susan Roe, subject to the encum-
brance of the said mortgage.

8. And these defendants, in further answering, deny
that the said premises are worth the sum of four thou-
sand dollars and upwards, but say that they believe them

Ito be worth no more than said amount so secured by

mortgage, and the indebtedness so as aforesaid due this
defendant from said William T. Roe.

9. And these defendants, in further answering, say and
declare the truth to be that the said conveyance from the
said William T. Roe to the said Susan Roe was made in
good faith, and was a fair, bona fide transaction for a
full, fair, complete, valid and subsisting consideration,
and for the sole purpose and intent to satisfy and dis*
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charge the indebtedness as aforesaid existing and owing
from the said William T. Roe to the. said Susan Roe,
and without any intent to hinder, embarrass, delay, de-
fraud or defeat the said complainant or any jother per-
son from the collection of their just claims, demands or
judgments, and without any intent or purpose of aiding
the said William T. Roe in saving the said property
from his creditors, or preventing them from collecting
their claims and demands against him.

10. And the said Susan Roe, one of these defendants, 10
in further answering, says that since the commencement of
this suit she has offered through her counsel to convey,
subject to said encumbrance of mortgage, the said land
and premises in complainant’s bill of complaint des-
cribed to the said complainant, Charles Y. Moore, upon
the condition that he would pay to her the sum of
money which the property stands her in hand, to wit,
the sum of two thousand dollars, being the indebtedness'
of the said William T. Roe to her, the said Susan Roe,
at the time of the making of said conveyance, and that 20
the said complainant refused to accept her offer, and re-
fused to take the said property upon the terms and con-
ditions which she offered to convey it to him.

11. And the said Susan Roe, one of these defendants,
m further answering, says that she is willing and ready
to convey the said property to the said complainant, or
to anybody else, subject to the encumbrance of mort-
gage hereinbefore mentioned, upon payment to her of
the amount which the said property stands her in hand,
to wit, the sum of two thousand dollars, which repre- gQ
sents the actual and true indebtedness of the said Wil-
Liam T. Roe to her at the time of the making of said
conveyance.

12. And these defendants deny all and all manner of
unlawful combinations wherewith they are by the said
bill charged, without that, that any other matter or thing
In the said complainant’s bill of complaint contained,
material or necessary for them to make answer unto and
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not herein, and hereby weT and sufficient!}7 answered,
confessed or avoided, traversed or deuied, is true to the
knowledge or belief of these defendants. All which
matters and things these defendants are willing and
ready to aver, maintain and prove, as this honorable
court shall direct, and humbly pray to be hence dis-
missed with their reasonable costs and charges in this
behalf most wrongfully sustained.

Wm. T. Roe.

Susan Roe.

ROE & SHEPHERD,
Solicitors of Defendants.

Replication.

[Filed March 2, 1881.]

. The replication of Charles Y. Moore, complainant, to

20

the joint and several answer of William 7. Roe and
Susan Roe, defendants.

This repliant, saving and reserving to himself all man-
ner of advantage of exception to the manifold insuffi-
ciencies of the answer of the said defendants, for repli-
cation thereunto, says that he does and will aver and
prove his said bill to be true, certain and sufficient in
the law to be answered unto by the said defendants, and
that the answer of the said defendants is uncertain, un-
true and insufficient to be replied unto by this repliant;
without this that any other matter or thing whatsoever
in the said answer contained, material or effectual in the
law to be replied unto, confessed and avoided, traversed
or denied, is true. All which matters and things this

gQ repliant is and will be ready to aver and prove as this
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honorable court shall direct, and humbly prays, as in
and by his said bill he has already prayed.
CHAS. D. THOMPSON,
Solicitorfor and of Counsel with Complainant.

Depositions.

[Filed August 6, 1881.]

Examination of witnesses in the above case taken before
me, Charles M. Woodruff, one of the examiners of this
court, at my office, in the town of Newton, New Jer-
sey, on the 14th day of April, a. 4. 1681, on the part jp
of the complainant, in the presence of Charles D.
Thompson, solicitor of complainant, and Roe & Shep-
herd, solicitors of the defendants, and by counsel of
the respective parties.

The counsel of the complainant here offers in evidence
atranscript of judgment obtained in the Circuit Court
of Sussex county, by Charles V. Moore, plaintiff, against
William T. Roe, defendant, on the 9th day of July, a.
d. 188", for the sum of $396.64 damages, and $37.15
costs; the whole sum of judgment and costs amounting 20
to $433.79, marked by me Exhibit No. 1 on the part of
the complainant.

Henry C Stoll, a witness of full age, produced on
the part of the complainant, and being first duly sworn,
IIPn liis oath says—

I am deputy sheriff of this county; and have been
since November, 1878. [Being shown a paper writing
marked by me Exhibit No. 2 on part of complainant,
says|—This is a certified copy of a writ offieri facias de
boris et terris, issued out of the Sussex Circuit Court, in on
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a case wherein Charles V. Moore is plaintiff, and Wil-
Liam T. Roe is defendant; I received this writ Novem-
ber 'ithl 1830; I made a levy under it December 6th,
1880, and on the property described in the levy and an
nexed to this execution; this execution was returned
unsatisfied; I found no personal property whereon to
levy; I inquired of Roe whether he had any personal
property or not; he said he had none, and I so in-
formed Mr. Charles D. Thompson, complainant’s solic-
itor; and then I made the levy on the land, under the
direction of Mr. Thompson.

Being cross-examined, witness says—

I levied on the property of William T. Roe as de
scribed in the levy annexed to this execution; I don't
remember whether I asked Mr. Roe or not if he owned
this property ; I made the levy under the direction of
Mr. Thompson ; I think I found out myself by searching
the record that Roe had previously conveyed the prop-
erty away.

Re-direct examination, witness says—
I asked him generally if he had any property on which
I cfluld levy, and he said he had none.
Henry C Sto 11 .

Sworn and subscribed before me this 14th day of

April, a. a. 1881
Chas. M Woodruff,M C

Maklon Budd, a witness of full age, being first duly
sworn, upon his oath and on the part of the complainant,
says—

I reside in the township of Stillwater, and am a
farmer; I have lived seventeen years where I now re-
side; I am pretty well acquainted with the property
lately owned by William T. Roe ; it adjoins my farm; I
have been on it several times; taking this farm in its
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present situation and at the present prices, I think it
would bring $35 per acre at abonafide sale; I ain quite
well acquainted with the character of the land ; it is a
good grain farm; my own farm adjoining this one, I
consider worth $50 per acre, and would not take any
less; I gave that for it.

Being cross-examined, says—

The buildings on this farm are not very good ; the
fences are not very good; take all the farm as a whole
it has not been farmed well; the old part has been
farmed good but the new land has not’been farmed as it
ought to have been ; the outbuildings on my farm are
good, and the house I am repairing; my fences are tol-
erably good, and my land is about as good as I can make
it; I can’'t say to a certainty, but I should judge that
there are between four and six acres of wood land-on
the farm lately owned by William T. Roe; I think there
are about twenty-five acres of new land on it.

Mahlon Budd.

10

Sworn and subscribed before me this 14th day of 20

April, .. 4. 1831
Chas. M. Woodruff, M. C..

John L. Budd, of full age, a witness, produced on the
part of the complainant, and being first duly sworn,
upon his oath says—

I atn a farmer and live in Stillwater township; I own
afarm adjoining the farm lately owned by William T.
Roe; 1have lived there twenty-eight years this spring ;
I am quite well acquainted with the Roe farm; I have
oeen over 1t a few times ; I consider it worth about $35
per acre at the. present time ; the farm is in rather a poor
condition ; 1 think it would bring that price at the pres-
at low prices of land; Mr. Roe bought this farm of
Ralph Dildine.

@ Has Mr. Dildine ever said to you how much he
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got for this farm, and if so, how much ? [Question ob-
jected to.]

A. He and I were talking about it one day and he
said he got about $6UD for it; it was about twelve
years ago since he (Roe) bought it; that was considered
a fair price at that time ; I took my own farm at $4;
per acre in a division of my father’s estate; I should not
want to take any less for it; I have always considered
Mr. Roe’s farm better than mine; his is a good grain
farm, especially the old part; I consider it not very easy
to form an estimate of the value of farms nowadays; 1
think lands have depreciated below their actual value in
the market.

Being cross-examined, witness says—

This farm does not include as many acres now as it did
when' I had the conversation with Mr. Dildine ; there
have been sixteen acres and some hundredths sold off;
when Mr. Roe purchased the farm of Dildine it was at
a time when real estate was somewhat higher tiian it is
now ; it was quite a little higher then, but I can’'t say
how much; 1 should think about $20 an acre difference
between it then and now; the buildings and fences on
this Roe farm are not very good at present; if I wanted
to buy I would be willing to pay $35 per acre for the
Roe farm

J ohn S Bud d.

Sworn and subscribed before me this 14th day of
April, a. 4. 1881
Chas. M Woodruff, M G

Joseph H. Westbrook, of full age, being first duly
sworn as a witness on the part of the complainant, says—
I lLive in Stillwater township, about six miles irom
this town ; I am a farmer and live on the farm lately
owned by William T. Roe; I have lived there four years
to-day; I paid the rent for this farm for the year ending
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April 1st, 1881, to William T. Roe ; I pay $150 for this
property, and work out a certain portion of the road taxes,
and I paid the last part of the rent to Mr. Roe on the 1st
day of April instant, and I have paid the rent to him
occasionally from $10 to $20 at a time.

Being cross-examined, says—

@ Mr. Westbrook, of whom do you lease this farm
this year ? [Objected to as not cross-examination.]]

A. Of Susan Roe; I paid the rent for this last year to
Mr. Roe, for him ; I presume it was for him but I can’t io
say ; he never told me it was for him ; my bargain was
with him and to him I paid the rent.

J o se ph H Westbeook.

Sworn and subscribed before me this 14th day of
April, a. 4. 1881.

Chas. M. Woo dku ff M. C

George H. Nelden, of full age, a witness, produced on
the part of thé complainant, and being first duly sworn,
sa)s—

I am clerk of the county of Sussex, and of the sev-
eral courts of record thereof and have been for the last »
six years. [Witness being shown a paper writing marked
by me, Exhibit No. 3 on the part of the complainant,
says]—This is a certified copy of a paper purporting to
be a plea in a case wherein Charles Y. Moore is plaintiff
and William T. Roe is defendant ; I found this paper on
iy desk during the month of June in the year 1880,
and I marked it as filed in June, 1880; I do not rec-
ollect what day I found it there ; I know it was in June,
but what day X don’t recollect ; no one put it in my 3
hands as 1recollect ; Mr. Coursen, the defendants’ attor.
ney, never either before or since asked meif it had been
hied; he never spoke to me about it, to my recollec,
fiota.

Q
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Being cross-examined, says—
To my knowledge, no one ever gave me directions to
. file this plea.

Re-direct examination, witness says—

The reason I did not put in the date was that I looked
at the suit and the filing of the declaration to see when
it would be ripe for judgment; I did not purpose to take
the responsibility of filing it at that time, coming to ny
notice the way it did ; not being advised at the time the

10 plea was brought there by any one, I filed it without
any other date than June, 1880.
Geo. H. Nelden.

Sworn and subscribed before me this 14th day of April,
a.d. 1881
Chas. M Woodr uff M G

Charles J. Roe, a witness of full age, produced on the
part of the complainant, and being first duly sworn, upon
his oath—

[Witness being shown a paper writing marked by ne

20 Exhibit No. 3 on part of complainant, says]—This ap-
pears to be a certified copy of a plea; I took an affidavit
of William T. Roe, to which my attention has since been
called, and it appears by the jurat that the affidavit was
taken on the 3d day of June, 1880; the jurat was not
dated by me and 1am satisfied the affidavit was not
taken on the 3d day of June, as I was in Trenton attend-
ing the Supreme Court that day; Mr. Coursen, the at-
torney of the defendant Roe, came with the defendant in
my office and asked me to take the affidavit of Roe,

gQ which I did; thejurat was signed by me; the date was
either neglected to be put in or put in by Mr. Coursen;
the actual date was somewhere between the 10th and
20th of June, and my recollection is that it was
after the 14th; 1 had no connection at that time
with Mr. Roe, professionally or otherwise, and this error



IN CHANCERY OF NEW" JERSEY. 19

of thejurat was made inadvertently, so far as I was con-
cerned ; it was an innocent mistake on my part.
Chas. J . Roe.

Sworn and subscribed before me this 14th day of April,
AD 188L

Chas. M. Woodruff,M C

The solicitors of the defendants object to all the evi\
dence of George H. Nelden and Charles J. Roe as irrele-
vart.

Chas. M. Woodruff, M C 10

This examination adjourned till Wednesday, April
20th, at ten o’clock a. m., at same place.
Chas. M. Woodruff, M C

Examination continued Wednesday, April 2(th, a. a.
1881, at two o’clock p. m., in the presence of the respective
solicitors of the parties.

Joseph B. Hunt, of full age, a witness produced on
the part of the complainant, being duly sworn according
tolaw, on his oath saith—

1 am a farmer by occupation, and live in Green town- 20
ship, in this county ; my farm joins the farm lately
owned by William T. Roe, in Stillwater township ; I
Worked that farm so owned by Mr. Roe, for nine years;

think the farm is an average farm in the neighbor-
hood ; T used to think it was a good farm when I worked
't, and would be able to produce well yet, if properly
worked; I think it is worth $40 an acre—not much be-
°wor above that; it might not bring that on a forced
sale; the farm is in bad shape to sell now, but I think
, lg somewheres in bounds; I think it would be gQ
likely to bring $40 an acre at the present low prices ;
nd if a little money was spent on the buildings I think
it might bring $50 an acre.
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Being cross-examined, witness says—

The buildings on that property are not in good condi-
tion ; they are considerably out ot repair ; the fences are
not good either ; I can see where timber has been taken
oif ot that farm ; I’ve understood that a good deal has
been taken off; I can’t tell exactly how the farm has
been farmed ; it has not been farmed well ; it is proba-
bly alack of farming; I can’t see much of the farm from
where 1 live, and I haven’t been over the farm for nigh
twenty years; I worked the farm nine years previous to
1859, I think I took the farm in 185 or 1851 ; my im
pression is that I took it in 1850; I have never worked
this farm since 1860.

Joseph B. Hunt.

Sworn and subscribed this 20th day of April, A a.
1881, before me.
Chas. M. Woodruff, M C

Examination adjourned till Wednesday, April 27th,
1881, at ten o’clock a. m.
Chas. M. Woodruff, M C

The examination on the part of the complainant was
adjourned from time to time by consent of the respective
counsel, till this day, July 26th, 1881, when] it was re-
sumed in the presence of the counsel of the respective
parties.

Charles V. Mioore, the complainant, offering himself
as a witness on his own behalf, and being first duly Sworn
according to law, says—

I am a practicing physician; live at Stillwater, in this
county, and have been practicing medicine thirty-six
years last April; 1am the complainant in this case, and
was the plaintiff in a suit against William T. Roe in the
Circuit Court; my action was founded upon a debt he
owed me for medical attendance upon his family ; I held
a note that he gave me January 7th, 1876, for $114.82,'
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which he gave me for the balance of my account against
him after I remitted $52; subsequent to that settlement
I attended upon his wife and family, mostly his wife, | for
two years aud five months, about that, for which my bill
was $337.38 ; I furnished the medicines altogether, and
my bill includes charges for the medicine; I also per-
formed some operations ; a part of this bill was contracted
while William resided on tije farm, and about $1(& of
the bill was made after he moved to Newton ; while I
visited his family on the farm I charged $1.75 per visit,
including the medicine, and the general average of the
visits I made at Newton was $2 per visit, sometimes
$2.50 ; these are my usual rates; after I stopped my
visits upon his family I made several attempts to settle
with Mr. Roe ; I was not successful in any of them; he
declined; I made an effort to settle with him before I
commenced this suit, by offering to throw off $100 ; he
would not accept my proposition; since the commence-
ment of this suit my counsel, Mr. C. D. Thompson, has
communicated to me an offer of compromise from Mrs.
Roe’s counsel, which was that if I would pay to her the
amount of her claim she would deed the property to me ;
T understood her claim was $2000, and that I was to pay
her that sum, but I did not see fit to accept that offer.

Being cross-examined, says—

Mr. Roe refused to settle with me; 1 proposed to him
to his note, but he declined ; he would not give
me any satisfaction, no encouragement; he said he was
poor; I don’t think he said he never would pay me ; he
did not express an intention of paying me as soon as he
could get the money ; previous to that time, when I
would call upon him he would make promises.

Charles V. Moore.

N 8§¥vorn and subscribed before me this 26th day of July,

Chas. M. Woodruff, M. C

Charles D. Thompson, a witness of full age, produced
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on the part of the complainant, and being first duly
sworn, says—

I am the solicitor and attorney of tbe complainant,
Charles Y. Moore; he brought me this claim some time
previous to the 1st of May, 1880, and directed me to
collect it if possible, but that I was first to write to Mr.
Roe, or see him and try to procure a settlement before

»bringing suit; he authorized*me to throw off $10i,
in order to procure a settlement ; I wrote a letter to Mr.
Roe, requesting him to call at my office, stating that
Dr. Moore had left with me a claim against him, and
that I would be pleased to see him in regard to it, or
something to that effect; Mr. Roe never called, and
perhaps a week or two weeks afterwards I met him in
the street here in Newton, and asked him if he had re-
ceived my note; he- replied that he had ; I asked him
what he wished to do about it; he said he was not going
to do anything ; I told him he had better call and seeif we
could settle.it, and so save costs; he made no reply; we sep-
arated; soon afterwards I saw Dr. Moore, and commenced
the suit in this Circuit; I filed the declaration on the 14th
day of May, 1880, and served him with a copy on the same
day; Isaid to him, “ Here is a paper in this case that may
interest you  he replied, after a moment’s silence, “ Go
ahead, I guess you won’t get much,” or something to
that effect; after filing the bill in this case, and before
answer filed, as I recollect, Mr. Charles J. Roe, one of
the counsel for the defendants, said to me that Mrs.
Susan Roe would convey the farm to Dr. Moore if he
would pay her her claim; I told him I would tell the
doctor, and I did so; I understood from the offer, that
she meant the amount of consideration expressed in her
ded of $2000 ; 1 don’t recollect that any sum was men-
tioned between us; he (Mr. C. J. Roe) used the words,
“ The amount the property stood her in,” or something
to that effect.

No cross-examination.
Chas. D. Thompson.
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Sworn and subscribed before me this 26th day of July,
1881.
Chas. M Woodruff, M C

The solicitor of the complainant here declares that the
testimony in this case closed on his part July 26th,
1831.

Chas. ML W oodruff, M C

Examination of witnesses in the above cause, taken be-
fore me, Charles M. Woodruff, one of the examiners of
this court, at my office, in the town of Newton, New
Jersey, on the 27th day of April, a. a. 1881, on the
part of the defendants, in the presence of Charles D.
Thompson, solicitor of the complainant, and Messrs.
Roe & Shepherd, solicitors of defendants, and taken
by consent of the respective counsel and parties, pur-
suant to adjournment from April 20th, 1881.

William T. Roe, one of the defendants, offering him-
self as a witness on his own behalf, and being first duly
sworn according to law, says—

I reside here in Newton at present, and am a married
man ; my wife is living and we live together ; I am the
son of Susan Roe, co-defendant in this suit: she does
not live with me ; I did, on or about the 24-th day of
May, in the year 1880, convey to my mother, Susan
Roe, a certain tract of land in Stillwater township, and
that is the tract of land concerning which this suit is
brought; the consideration of that conveyance was about
$2000, that was due her from mej that $2 ~00 was a
debt due, owing from me to her at that time—about that
sum as near as we could tell at the time; my mother,
Susan Roe, held notes and obligations against me which
amounted to about $2000 at that time; there was one
note of $10u0, one for $190, and another for $1*o ; at that
time my mother held against me other claims; she paid

go
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me $160 at one time, about eight years ago; these
amounts were all for borrowed money and accounts were
kept of it just the same as a stranger.

[Witness being shown a paper writing purporting to
be a note and marked by me Exhibit A on the part
of the defendants, says]—This is a note given by me to
Susan Roe, dated April 1st, 1873, for the principal sum
of $1000 ; the consideration of this note was for money
lent from Susan Roe to me; my mother,.Susan Roe, lent
me $1000 in money, and I gave her this note; there are
seven years’ interest and alittle better than that due on
it; the endorsement of $210 on the back of this note is
for three years’ interest which is due her, which was
never paid to her; it was marked on and she said she
would hold it against me; it is due her yet; the princi-
pal sum of $1(Xo is due on this note and interest from
1875.

[Witness being shown another paper writing purport-
ing to be a promissory note, and marked FExhibit
B on the part of the defendants, says]—This is a note
given by me to Susan Roe, dated April 2d, 1878, for the
principal sum of $19  the consideration of this note is
for money lent by my mother, Susan Roe, to me; I have
never paid her any principal or interest on this note and
the principal sum of this note, with the interest from its
date, are due to her.

[Witness being shown another paper writing purport-
ing to be a promissory ncte, and marked by me Exhibit
C on the part of the defendants, says]—This is my
signature; this note is dated April 19th, 1S79, given by
me to Susan Roe, for the principal sum of $100 ; the
consideration, of this note is cash or money lent from
Susan Roe to me; I have never paid her anything on
this note; the money for which the first note of $1000
was given, I used it on the place—the place this suit is
brought against; I mean the farm; I used that money
in part to pay for the farm ; besides these notes, she gave
me about eight years ago, $160 to use on the place to
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pay interest and principal on the place; there are other
sumrs of borrowed money I owed her; she gave me $85
to meet my interest with ; that was about six years ago;
she gave me $40 once, and that was about two years
ago; I have never paid her back any of these different
suns ; she holds other accounts and sums she has lent me
than these I have enumerated ; I cannot state them now
without some more knowledge ; at the time I made the
conveyance to my mother these sums aggregated about
$2000, as we summed them up ; I have not been in pos-
session of this farm since 1 conveyed it to my mother;
that 1s, 1t was rented, but when I sold it the rent was to
be paid to me and I took it; I had rented the place for
oneyear; when I sold it that was coming to me by con-
tract; she said most of that rent would be due her; I
told her we would settle with that matter this spring;
that portion of the rent I received was to go towards
making up the consideration of the deed of $2000 ; there
was to be a settlement between us; the other portion
was to go to her ; I conveyed this property to my mother
subject to a mortgage which was originally given to
Ralph Dildine, as a purchase money mortgage for the
sum of $4000, I think ; I would not be positive as to the
amount; Mrs. Martha Stoutenburgh holds that mortgage
now; to the best of my knowledge there is now due on
that mortgage of principal the sum of $1450, and better
than two years’ interest; I made this conveyance to my
mother in good faith, to secure her; she is eighty years
old and her health is not very good; the extent of her
means is principally amongst her children ; she has
mortgages, but no land beside this farm; she has no
mortgage to any extent; I did not make this conveyance
to my mother with any intention to defeat the complain,
ant in the collection of his claim ; I had no other inten.
tion in view than the protection of my mother.
D
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Being cross-examined, witness says—
@ How did you happen to make that conveyance at
just the time you did ?
A. The object was to save her money.
. Why did you wish to save her money ?
. Because it was due her, and borrowed money.
) Had you been sued at that time ?
. Yes, sir; and I had been sued before, too.
. Did your mother ask you for this deed ?

D)

A

She asked me to deed her the place or the money.

Did she know you had been sued ?

I don’t know whether she did or not.

How did she happen to ask you for the money at
this time?

A. 1 do not know myself.

@ Who prepared this deed ?

A. Lawyer Winfield Coursen.

@ At whose request ?

A. I requested him to write the deed for her—she was

gA a woman.

@ Did you tell him the amount of the consideration ?

A. Yes, sir; or about.

@. Who was the “ we” that you spoke of that made
that settlement ?

A. Me and my mother; no one else present that I
know of; it was about the time I deeded it to her; I
could not tell whether it was before or after I made the
deed; the $1000 note was given April 1st, 1873, and
somewhere about the time my father's estate was set-

3Q tied up.

@ When was this endorsement of $210 put on this
note ?

A. February 14th, 1878.

@ Did you pay your mother any money at that
time ?

A. Yes, sir; it was paid to her, but she said she had
no use for the money, and she would lend it to me,

A
Q
Q.
10 A
Q
A
Q
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@ Why did you say in your direct examination that
that $110 was never paid ?

A. 1 said that she held that against me ; I don’t know
as I said it was never paid; I think that those were the
words T used.

@ Then it was actually paid ?

A. Tt was transferred over to me.

@ How did you happen to make that payment on the
14th of February, 1878 ?

A. I had money; I paid whenever I had money ; the
interest was not really due till the 1st of April; it had
run several years without paying; I wrote the endorse-
ment of the $210.

@ SVhy did you write it if your mother did not re-
ceive ithe money ?

A. She received the money and handed it over to me.

@ What was the consideration of this $194J note ?

A. Cash—money received.

@ How long after she lent you the $210 did you get

N
™A 1 don t know the date; it's April 2d ; this was to
pay interest.

@ Then she did not actually lend you the cash for
this note ?

A. Yes, sir; it was borrowed money; she paid me
exactly $190 at this time.

@ Why did you not make a note for $400 if you
owed her ?

A. Why, shehad put that down ; this she paid me then,
and I gave her a note for what I got then; I never
gave her any note for the $210 ; 1 never gave her any
note for the $160 loaned to me in 1873 ; I never included
that in any notes or settlements between us since that
hme; I thought of it when we made the settlement last
year; I did not know it was outlawed; I pay things
when they are outlawed if they are lawful; I do not
know how long it takes for a claim to be outlawed in
this state; she paid me the $85 about six years ago; it
was paid for to pay note—to pay debts.

10
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@ Why was not the $160 included in the note for
$1000 ?

A. It was not got at the same time, or probably
would have been ; it was borrowed probably fifteen aor
twenty days after the.$10(10 note was given; I only
guessed at that; I don’t swear positively as to the date,
I think fifteen or twenty days ; 1 will explain about the
$160 ; I borrowed the $10,0 to pay on the place, and 1
lacked some interest, so I went to her in a few days and
she gave me the $160; she lent me the $10 within a
couple of years ; I can’t tell exactly ; it was not about
the time I gave her the $100 note; I don’t remember as
to that; the handwriting of the $190 note is my own;
I think my brother, David C. Roe, wrote the $1000 note,
and I think he also wrote the $100 note; thesejhree
notes are mine ; they are in my possession ; I helped to
calculate the amount of these notes; mother helped as
far as her memory went; there are some amounts that I
don’t remember and won't swear to; I had the farm
rented for one year, that being the last year, and I had
made an agreement, and when I make an agreement I
try to sj;and by it; I sold the property out and out.

. You retained possession until the 1st of April, this
year, did you not ?

A. No, sir; I did not,

@. You collected the rents ?

A. Part of it was due to me and part to her; I col-
lected the rents.

@. Did not Mr. Westbrook pay you the rent for last

gQ year after the 1st of April this year ?

A. It was about the 1st of April; I could not say how
near it was to the. 1st of April he paid me ; he paid ne
$10; he had paid me other suras during the last year
whenever he had it by him ; the agreement was that he
was to pay me when he bad the money ; it was not the
agreement that he was to pay me quarterly; I have not
paid any of this rent over to my mother; there are two
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years interest due April 1st, 1881, on the mortgage held
by Mrs. Stoutenburgh.

@ Why has not that interest been paid to her ?

A. There are so many debts that I can’t pay all.

@ Do yon have to pay this ?

A. T am not talking about that; no, sir; I don’t have
to pay that; ray mother had some $9000 or $10,000 from
my father’s estate; she might have had more for all I
know; she lives as quietly and inexpensively as any one
I know of; she is an aged lady; I don’t know how much
she has in bonds and mortgages; she has no real estate
except the farm I sold to her; I owe different debts, doc-
tor bills principally. [Solicitors of defendant object to
the last answer of the witness, that relates to his debts
and doctor bills, as irrelevant.]

@ What doctors do you owe, and what amounts?
[Question objected to as irrelevant.]

A. Dr. Morrison ; I owe Dr. Moore a little, but not
one-fourth of what he claims.

@ When suitjwas brought in the Circuit Court by the
complainant against you, you filed a plea, did you not?
[Objected to as irrelevant and not cross-examination.]

A. T attempted to, but I do not know whether it was
tiled or not; I could not find out; they got around it
some way or other; the lawyer whom I employed and
feed, Mr. W. H. Coursen, either did not put the plea in
or did not date it, or something ; I asked him the reason
why it was not tried ; lie said it was thrown in chancery ;
they (the complainant and his lawyer) got around it
some way ; I never applied to get thejudgment opened ;
I did not suppose it could be after the judgment was
got 51 informed my counsel, Mr. Coursen, what my df_
fence was; I never have informed Messrs. Roe &
Shepherd what my defence was; I made ,an affidavit to
that plea, and at that time knew the contents of it; as
soon as the execution was issued upon that judgment I
asked Mr. Coursen about it; I got Mr. Coursen to write
the deed from me to my mother.

10
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@ You consulted him about the effect of the deed to
your mother upon the Doctor Moore claim, did you not ?

A. I don’t know as I consulted him; I said I owed
my mother borrowed money, and wanted to pay her; I
informed him something about the state of my property ;
I won’t be positive; I might have informed him that I
had no property outside of this farm—that was true at
that time; I had not property sufficient to pay Doctor
Moore’s claim ; I had no property to any amount; I
have four brothers and sisters living ; I had one sister
who died, leaving children.

@ Your mother was worth, at the time you made this
deed to her, from $10,000 to $12,000, was she not?

A. No, sir; I don’t think so.

® Do you know how much she was worth ?

A. No, sir; I do not.

@. Do you know anywhere near what she was worth,
within $1000 or $2000 ?

A. T do not.

@ Now, Mr. Roe, previous to the time of being sued
by Dr. Moore, had you ever thought of securing your
mother’s claim otherwise than by these notes ?

A. Yes,.sir ; I have tried to sell that place, and tried
to sell part of it at once.

@ Did you not think that your indebtedness to her
would be very nearly balanced by your share of her
estate ?

A. T did not think anything about that.

@ You understood that your giving this deed to your
mother would defeat Dr. Moore’s collecting his claim,
did you not ?

A. No, sir; he can collect his claim, but he will have
to wait till I get it; I have no present prospect of
getting it; I am in no particular business; I don t re-
member Mr. Thompson’s serving a copy of the declaia-
tion upon me in the case in the Circuit Court; I recollect
of two or three papers being served on me.
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@ You intended to defeat Dr. Moore’s collecting his*
claim when you made the deed, did you not?

A. No, sir; I did not intend to; he can collect it
when I get it.

@ Why did you make that deed to your mother just
after you were sued ?

A. I have been trying to sell that place for some
years ; I advertised it to sell apart, or the whole, to pay
my debts. <

@ Why did you make that deed to your mother just
after you were sued ?

A. My object was to pay debts or borrowed money
without lawing it away, as I needed it for debts.

Re-direct examination, witness says—

I had rented the place April 1st, to Joseph West-
brook by an agreement, and he fulfilled his agreement.

@ The remainder of the rent over and above what
was necessary to make up the $2000, which was the con-
sideration of the deed from you to your mother, is that
coming to you, or to her?

A. Coming to my mother.

® In collecting this rent, did you act for yourself, or
did you act as the agent of your mother? [Question
objected to as leading.]

A. T acted for her; I was doing business for her ; my
mother hasloaned agood portion of the money she received
from my father’s estate to her children ; the money she
loaned to me on the note of $1000 was- a part of the
money she got from father’s estate.

- ("()

@ Was it through any fault of yours that you did not gQ

contest the suit brought against you by this complainant
In the Sussex Circuit Court ?

A. Tt was not; I calculated to contest it; 1employed
Mr. Coursen to appear and defend that case; he advised '
me that I had a legal defence to that action ; he ne-
glected to attend to it for me.
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Re cross-examination, witness says—

@ Have you paid over to your mother the rent you
collected as her agent ?

A. 1 have not settled with her yet ; the rent was to be
$150 for the property last year ; thé rent for last year is
not yet settled up wholly ; he paid $10 and $20 along; I
don’t know exactly how much, nor can I tell about how
much.

@ How much of that is due to your mother ?

A. When we made it up we thought it would be $60
or $70 due her ; we have never made any real settlement
with Joseph nor her, either one; she authorized me at
that time when I made the papers to her, to collect the
rent; 1 am not her agent in regard to that farm now;
my brother David is her agent now ; the reason she
changed was because he was handy there, and could
look after it; I know of no other reason.

@ Why did you say this morning that you collected
the rent because you had rented the place for one year,
and that it was coming to you by contract, or a portion
of it, and not that you collected it as the agent of your
mother ?

A. I did not suppose it was necessary to state that.

@. Did not Mr. Coursen inform you that what you
might possibly make by defending this case in the Cir-
cuit Court would not pay the expense?

A. He might have told me that, but if he did it was
not till afterwards.

Wm. T. Roe.

gQ Sworn and subscribed before me this 27th day of

April, .. a. 1881

£

Chas. M. W oodeuff, M G

Examination adjourned till Saturday, April 30th, 1881,
at two o’clock p. m.
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Saturday, April 30th, 1881, examination resumed on
the patt of the defendants, in the presence of the respec-
tive solicitors of the parties.

David C Doe, a witness of full age, being first duly
sworn on his oath according to law, and on the part of
the defendants, says—

I reside in Green township, in Sussex county; I am a
farmer by occupation:; I am a brother of William T.
Roe, one of the defendants, and a son of Susan Roe, the
other defendant. 10

[Witness being shown . Exhibits A, J3 and Con the
part of the defendants, says]—I have seen Exhibits A and
C: Exhibit A is anote for $1000, and Exhibit Gis a
note for $100; I wrote both of them on the same day
they bear date ; the first one of $1000, was for money
loaned to my brother to pay to Mr. Dildine, on the mort-
gage he held on the farm; this money was loaned to my
brother by my mother ; the consideration of the other
note is $100 ; this was also loaned to my brother by my
mother, Susan Roe; I know my brother has been in the 20
habit of borrowing money of my mother quite exten-
sively ; T only know of the conveyance some time last
May of the farm then owned by my brother to my
mother, by hearsay; I was present when he asked her if
he deeded the farm to her, if that would make her safej
or something to that effect; she had asked him for the
money ; I reside within two or three miles of this prop-
erty ; I have been on it several times.

@ What do you consider this property worth per
acre? [Question objected to because the witness is not 39
a disinterested person.]

A. 1 don’t think it is worth over $30 per acre; 1
would not want to pay over that; the buildings are very"
poor; the tenant who lives there told me that he hoped
the buildings would stand for another year, but he was
afraid they would not; the fences are light.

E
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Being cross-examined, says—

The tenant referred to all the buildings I presume;
the house is stone, and I presume he meant the out build-
ings ; I could not state when I last saw these two notes
previous to to-day ; I am in the habit of taking up her
interest 5 I don t think I made any of the endorsements
on the $1000 note 5 I may have made one or two of
them, but I am not positive ; I can’t swear that I saw
the money paid on these notes; I am in habit when I
draw up her notes of paying over the money and count-
ing it, but I can’t swear,1did this note; I think this note
for $1000 was made at my house; I know this note was
not a part of the settlement of my father’s estate ; 1 was
one of his administrators and my mother was administra-
trix, but I did all the business; 1 think the amount of
money that I paid over to my mother as her portion of
his estate, she being his widow, was in the neighborhood
of $9000 ; I could not say of my personal knowledge
what other sums of money than these twe notes my mother
has loaned to my brother; she always told me when
she let her children have money, and has told me ot let.
ting him have other moneys ; but I can’t swear posi-
tively as to my own knowledge; she told me explicitly
as to the money on the $100 note.

[Witness being shown Exhibit B on part of the dé-
tendants, says]—I can’t swear that I have seen this note
before to-day, nor that I have not seen it; I may have
seen it ; I have never heard hay mother say explicitly
that she let my brother have the money on this note, nor
an* sumi she him have $100 to pay a doctor
bill, which is one of these notes, and I think the one
dated in 1879 ; my mother lives sometimes with me and
sometimes in Newton ; I could not say where she was in
1878 ; 1 wrote the note for $100, and which was to pay
Dr. Morrison ; I always draw notes without stating in
them that they are to draw interest ; that is my style; I
cannot remember just the date when the conversation I
have referred to, took place between my mother and
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brother about the conveyance ; it was at my house, in
the presence of mother and my brother and myself; I
can't remember who were present; I think ray mother
was not confined to her bed at that time; I could not
say who commenced the conversation; they were not

talking to me; 1 recollect they were talking about it *

she wanted her money; William had been trying to sell
the place for some time—for some years; I believe that
is about the drift of it.

@ Hid your mother ask your brother William for the
money ?

A. T did not hear her ask him.

@ Did she ask him to secure her by a conveyance or
otherwise ?

A. 1 did not hear her say that in so many words.

@ Did he offer to convey the farm to her?

A. 1 did not hear him; I knew a good deal about my
mother’s business affairs ; I done her business when she
asked me to; she had not expressed any anxiety about
the security of this loan to William, that I know of; the
conveyance by William to her was no surprise to me ; I
did not do her business unless she told me ; I had not ex-
pected him to make the conveyance to her; I was not
asked to do the business.

@ Had she, previous to the time of this conversation,
consulted you about the necessity of securing the loan to
William in any way, or whether William was not good ?

I don't know that I can answer that question.

@ Had your mother expected any further security
than William’s notes ?

A. T don’'t know; sheis eighty years old ; I do what
business she asks me to.

@ Don’t you do the most of her business for her?

A. T do a part.

@ Don’t you do the greatest part ?

A. Idon’t know whether I do more than half or not;
I suppose the greatest would be more than half.

10
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@ Do you know in what shape your mother has her
property ?

A. 1 do.

@ You know all about it, don’t you ?

A. I know what shape it is in; I cannot say as to the
date, place or the time of this conversation ; 1 don’'t
know what month ;* I think it was in 1880.

@. Do you know who collected the rents for that farm
last year, up to April 1st, 1881 ? [Question objected to
as not cross-examination.]

A. 1 think my brother William did.

®. Do you know whether your mother claims any
share of that rent ? [Objected to.]

A. 1 have not heard her say as to that; I am to col-
lect it this 'year for her; I could not say whether this
conversation was before or after William had been sued
by Dr. Moore; I heard he was sued after he was sued,;
I don’t recollect who told me; I don’t know whether my
mother knew he was sued‘or not ; I never told her he
was sued, that I know of—not to my memory ; I don’tre
member that William told her that day of the conversa-
tion ; I think not, though ; the reason I think not is be-
cause I don’t remember; it might have been before he
was sued; I mean the conversation ; I don’t know that
it was before.

@ Did you have a conversation with Dr. Moore dur-
ing the spring of 1880 ? [Objected to.]

A. T could not tell as to that time; I have had oon
versations with-him.

30 A. Do you recollect of stating to him anything in re-

gard to William’s indebtedness to your mother at any
time within a year previous to the suit in the Circuit
Court ? [Objected to.]

A. Dr. Moore spoke to mo once about a mortgage o
the farm of about $3000; I think that was the amount
that was on record, that had not been taken off, belong-
ing to my father’s estate ; it had been neglected to be
taken off; he wanted to know if that mortgage stood
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good against tlie farm; I told him I thought it had been
settled ; nothing was said at that time about William’s
indebtedness to my mother, as I remember of.

@ Have you ever seen the $!00J note since the en
dorsement of $210 was put on it ?

A. I can’t say as I have.

@ Have you ever heard that that was not a genuine
endorsement, and that William still owed that money to
your mother?

A. 1 don’t know anything about that ; I never heard
her mention anything about it, that it had not been
paid, or anything of the kind.

Re-direct examination, witness says—

I know my mother has loaned a considerable part of
the money she received from her husband’s estate to her
children.

® Do her children pay her interest the same as
strangers ?

A. They pay her interest; she has loaned money to
me; I paid her interest; she depends upon the interest
she receives upon the money she got from her husband’s
estate for her support; in acting for my mother I leased
the farm in question to Joseph Westbrook for the year
ending April 1st, 1882; he is to pay $140 or $150 as
the rent for this year, I can’t say which ; he pays it to
me; I am to pay it to my mother.

Re-cross examination, witness says—

I owe my mother about $1500 and pay her six per
cent, interest for it; I pay it when I have it to spare;
she has no security for this money loaned to me except
notes; I think she has loaned to Mrs. Scofield, my sister,
about $500 or more, and holds her notes for 1it;
she has notes against my sister, Margaret Carpen-
ter, but I cannot say to what amount; she also
holds notes against my sister, Mrs. Phebe Wells; I do
not know to what amount; I don’t know what my mother

10
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is worth ; she pays her board and it takes all her interest
to keep her ; she pays her board when she lives with me;
she has some bonds and mortgages besides what is loaned
to her children, and I presume is worth something over
$9000, if it is all collectible.

Re direct examination, witness says—
I think all my brothers are responsible.
David 0. Roe.

Sworn and subscribed before me this 30th day of
April, 2. a. 1881

Chas. M W oodruff, M G

Examination adjourned till Thursday, May 12th, 1831,
at ten o’clock a. m.

Thursday, May 12th, 1881, ten o’clock a. m., examina-
tion resumed in the presence of the respective solicitors
of the parties and on the part of the defendants.

Joseph I1. Westbrook, of full age, being produced asa
witness on the part of the defendants, and being first
duly sworn, upon his oath says—

ITive in Stillwater township, about six miles from
here; I occupy and rent the premises of Susan Roe; I
believe I have lived on these premises four years the
14th of April; I think I am well acquainted with their
condition; I have worked this farm myself these four
years; in my judgment this farm is not worth over $30
per acre, considering the condition of the property ; the
buildings are barely comfortable; the fences are well nn
down, although they are better than when I came there;
the land so far as I have worked it is just fair producing
land ; there is some of it that is pretty thin, pretty Light,
and some pretty fair land; the most of it is light.
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Cross-examination, witness says—

I have rented this property for another year ; I made
effort to obtain another farm and could have got others
too; everything considered, I preferred to stay; there
are worse farms, most likely; I have corn, buckwheat
cats and some wheat; last season the wheat turned out
quite well—as good as my neighbor’s : the farms adjoin-
mg this one are not extra; I do not consider the farms
i that neighborhood up to the average of the farms
throughout the county; some of my neighbors are well
of and some are not; my crops of corn last year were
about as good as my neighbor’s; I had a pretty good corn
crop; I have not driven the farm as hard as I might ; 1
farmed it mostly alone ; the water privileges are nothing
compared with my neighbor’s; I have a wet weather
well and scarcely any water on the back side of the
place; there is a spring on these premises, near Mr. Ho-
gns in the meadow, close to five hundred yards from
the house where I live; I have never measured this dis-
tance; this spring supplies Mr. Hogan’s family and mv
own with water. *

J. Hill Westbrook.
IS%NOTH and subscribed before me this 12th day of May?
Chas. M Woodruff,M C

John Hogan, a witness of full age, produced on the
P*t of the defendants, and being first duly sworn, upon
lils cath deposeth and says—

I live in Stillwater township; I am a laborer gener-
a}7j I live on a part of this Roe farm; I am well ac-
quainted with the whole of it; I would call the property
? tiis time in a bad condition ; in my opinion this farm
1 not Worth to exceed $30 per acre; I do not think it
@U~  ¢°1d for more than that price per acre.

10
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Being cross-examined, witness says—

My wife bought a part of this property containing six-
teen acres and thirty-hundredths; she gave $100 per
acre for it; I think it (the sixteen acres and thirty-
hundredths) is not worth over $50 per acre now; I don’t
think Mr. Westbrook has farmed this farm very hard; it
has been farmed by other persons pretty hard ; a part of
it 1s good average land ; the balance is poor; the swamp
and slate knolls are poor.

John Hogan.

Sworn and subscribed before me this 12th day of May,

1881.
Chas. M. Woodruff,M C

Susan Roe, of full age, one of the defendants, offering
herself as a witness in her own behalf, and being first
duly sworn, upon her oath deposeth and says ,

1 live at present here in Newton, with my daughter,
Mrs. Scofield; my home is in Green township, in this
county ; I am the mother of William T. Roe; I believe
William T. Roe, on or about May 24th, 1880, conveyed
to me the farm he then owned, situate in Stillwater town-
ship; he conveyed it to me for money I had let him
have; I held notes against him that represented the
money I had let him have; one note was for $1010;
then there was one for $190, and one for $100, and
$210 ; there was more money I had let him have than these
notes represented, I suppose; I don’t know as I can name
any of these different sums; there was more money,
but I can’t remember the sums now.

[Witness being shown Exhibit A on part of the de-
fendants, says]—I should think this is one of the notes 1
held against my son at the time of the conveyance ; itis
for money I let him have—my own money; I let my
children have money instead of putting it out; if there
is interest endorsed on this note, he must have paidit;
he paid me the $210 which is endorsed on this note, an
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as I had no place to put it out, I let him have it; at the
time of making this conveyance by my son tome he
owed me this $210.
»Witness being shown Exhibits B and Con the part
of the defendants, says]—Those notes represent cash—
money I let him have ; I recognize the notes; besides
these notes my son owed me cash; I can’'t tell exactly
what all these sums amounted to at the time of the con-
veyance to me ; perhaps $1400, $1500, or $1600 ; it might
have been more, or it might have been less; I can’t tell;
I am eighty years old ; ray memory is not good ; it’s
ot like it ysed to be; sometimes I get one of my sons
to do my business for me and sometimes I get the other
sometimes I do it myself when I can; there was a mort’
gage on the farm when he made the conveyance to me
and, as near as I can remember, that encumbrance
amounted to $1450, and, as near as I can recollect, there
wes one year's interest due on the mortgage on the day
o the conveyance; I think that mortgage is on the prop-
ertyyet; I did not take this property from my son to
enable him to evade his creditors or to get out of paying
his debts; I took it to save myself; I thought I would
reed it as much as anybody; I did not take this prop-
ety to defraud Dr. C. Y. Moore out of the money my
smn owed him ; T did not take it to defraud anybody ; 1
wanted my own and that was all I wanted ; this convey-
ance was an honest and true conveyance on my part, for
afull and fair consideration.
@ Have you had control of this property since the

conveyance?

A. Yes.

@ Has this property been in your possession since
the conveyance ?

A. Why yes, hasn'tit ? I authorized my counsel to say
1° Dr. Moore that I womld convey this property to him if
¢ (M. Moore) would pay me what the property stands

®bln 51 am willing to convey it to him now upon the
sane terms.

10
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Being cross-examined, witness says—

It stands me in the notes; I don’t know as 1 do know
exactly how much it stands me in; I guess 1 lived in
Green township last May when the conveyance was
made; I cannot remember ; my memory is short; 1lve
with my son, David C. Roe, when I live in Green town-
ship;? I have a room there; I can’'t remember the cir-
cumstances *f the conversation when this conveyance
was made ; 1cannot tell whether we talked it over here

10 in Newton or not; 1 can’t remember.

@ Were yon anxious about the loan to your son
William ; did you think it was not safe?

A. Why, if Dr. Moore took it all, it wasn’'t safe, wa8
it ? I wanted my own.

@ Then you knew that Dr. Moore was pressing for
his claim ?

A. Yes; I knew he wanted his and I wanted mine; 1
thought he was as able to do without it as I was; I am
old and cannot work.

20 - Did you ask William to secure you by deed or a
mortgage on his farm ?

A. He offered to secure it.

@. Then you did not think of it till he spoke of it ?

A. I don’t know whether I did or not.

@ You have loaned your other children money also,
have you not ? [Objected to as irrelevant and not cross-
examination. ]

A. Yes, sir.

@ What security have you for those loans? [Ob-

03 jected to as above.]

A. Notes ; they all pay me when I want it.

Q. About what sums have you loaned to the different
ones? [Objected to for the same reasons as the previous
question.]

A. Some has $500, some $1500; the girls have $=0
or $600 apiece.

@ Which one has $1500 ? [Objected to as irrelevant
and not cross-examination. ]
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A. David C. Roe; the reason I loaned my money to
my children is that I suppose they need it as bad as any-
body, and as long as they pay me it’s all right.

@ Do you expect them to pay you all of it, or is this
not an advancement of their shares of your estate ? [Ob-
jected to for same reason.]

A. They will pay all I call for, I suppose; whenever
I call for it, I suppose they will pay it; it will be a
part of their shares when I am done with it.

@ These notes you took from your children were to j

show how much each one had had, were theynot? [Ob-
jected to as irrelevant and not cross examination.]

A. They were; I wanted them to make me safe.

@ ~You thought the notes would be safe enough ?

A. T did not know how it would be.

@ You have no other security from your children
than notes ?  [Objected to.]

A. No, sir.

@ How did you come to let your son have that $210
without taking his note for it ?

A. T let him have it.

Q Tt is your custom to take notes for the money you
lend to your children, is it not ?

A. Yes; I have let my son William have money
which I have no note for, I suppose, but I don’t know
how much.

® Then you don’t know how much he has had on his
share ? [Objected to.]

A. I don’t know as1 can tell exactly ; I have not paid
any interest on this mortgage since I bought the farm,
because I want to sell it as quick as I can, to get it
off of my hands; it may be it will fetch enough to pay
that and be a little left for me.

@ Did you receive the rent last year? [Question ob-
jected to as not cross-examination and irrelevant.]

A. T can give the rent to whom I have a mind to, can’t
1? I gave the rent to my son William; I gave him the
use of the place.

20
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@ Whom have you given the rent to this year? [Ob-
jected to as irrelevant.]
A. It has not come due yet; I don’t know who I shall
give it to ; I knew that Dr. Moore was William’s physi-
cian when he lived there, but I did not know anything
about his claims ; I can’t tell when I first heard of Dr.
Moore’s claim ; I don’t know what William did with the
money for which the $100 note was given ; I expect that
the farm was all the property he had.
10 @ Did you not know that if William sold his farm to
you Dr. Moore could not collect his claim? [Objected
to as irrelevant.]

A. I did not know but what he could get his pay ; I
could not tell.

@ Where did you think he would get it? [Ob-
jected to.]

A. 1 thought it might be that the farm would bring
enough.

@ Did you not know that Dr. Moore couldn’t sdl
the farm if you held the title ?

A. 1 did not want him to; I wanted to get mine.

@. Then you took the farm to prevent Dr. Moore from
getting his claim ? [Objected to.] .

A. 1 took it to get mine.

20

Susan Roe .

Sworn and subscribed before me this 12th day of Jay,
1881.

Chas. M. Woodrutt, M G

The solicitors of the defendants here offer in evidence

on their part a deed made by William T. Roe and wife

A to Susan Roe, bearing date May 24th, 1880, and which I
have marked Exhibit I).

It 1s hereby stipulated and agreed by and between the
solicitors of the respective parties that at the time o
the said conveyance from William T. Roe and wife to
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Susan Roe there existed on the said property a mortgage

encumbrance, and that at the time of making the said con-

veyance there was due on said mortgage the principal

sumof $1450, with interest thereon since April 1Mi§?
Chas. M. Woodruff,

The solicitors of the defendants here declare their tes-
timony in this cause on their part closed, July 26th,

1881.
Chas. M. Woodruff, MC

Final Decree. 20

[Filed August 10, 1881.]

This cause coming on to be heard at the chambers of
the Chancellor, in the city of Newark, on the twenty-
seventh day of July, in the year eighteen hundred and
eighty-one, before his Honor, the Vice-Chancellor, Amzi
Dodd, in the presence of Charles D. Thompson, solicitor
of the complainant, and Frank Shepherd, solicitor of the
defendants, and the pleadings and proofs having been
read, and the arguments of the respective counsel
having been heard and considered, and it appearing to
the court that the complainant is entitled to the relief
sought and prayed for by him in his bill of complaint,
and that the said deed of conveyance in the said bill of
complaint mentioned and described for the lands and
premises therein set forth,.was made and executed with
mntent to defraud the complainant as a creditor of the
defendant, William T. Roe: It is thereupon, on this
tenth day of August, in the year eighteen hundred and
eighty-one, on motion of Charles D. Thompson, counsel
with the complainant, ordered adjudged and decreed, 30
and the said Chancellor, by virtue of the power and

20
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authority of this court does hereby order, adjudge and
decree, that the said deed of conveyance in said bill men-
tioned and described, for the tract of land therein set
forth, that is to say, the deed of conveyance made by
the defendant, William T. Roe, and Marietta, his wife, to
the defendant, Susan Roe, bearing date twenty-fourth
day of May, in the year eighteen hundred and eighty,
and recorded in Book G 7 of Deeds for said county, page
513, be set aside, annulled and made void as against the
10 judgment and execution of the said complainant in said
bill set forth and described, and that the said defendants
do pay the costs of the complainant in this cause to be
taxed, and a counsel fee o f-------- to the complainant’s
counsel, and that the complainant have execution there-
for, according to the course and practice of this court.
And it is further ordered that unless the defendants
shall, within sixty days after service upon them of a
copy of this decree, and of the taxed bill of costs, pay to
the complainant or to his solicitor the amount due to
0Q him on his judgment in this cause referred to, and the
taxed costs of this suit, the sheriff of the said county
of Sussex, to whom was directed and delivered the writ
offierifacias de bonis et terris, issued out of the Sussex
County Circuit Court, at the suit of the complainant
against the said William T. Roe, in said bill mentioned
and set forth, do proceed to sell the said tract of land
and premises, free, clear and discharged of and from the
said deed of conveyance, and of and from all claims of
the said Susan Roe thereunder, or by virtue thereof.

Respectfully advised August 10th, 1881.
Amzi Dodd, V. G
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Appeal.

[Filed August 18, 1881.]

The defendants in the above-stated cause hereby ap-
peal from the final decree made therein on August 10th,
1831, and from the whole and every part thereof, to the
Court of Errors and Appeals, in the last resort in all
causes.

Dated August 17th, - . «. 1881.
ROE & SHEPHERD,

Solicitorsfor the said Defenda/nts. 10

THOMAS KAYS,
Of Counsel.

I conceive there is good cause for appeal in the above-

stated cause.
THOMAS KAYS,

Of Counsel with the Defendants.

Petition of Appeal.

[Filed Octoebr 18, 1881.]

1o the Honorable the Court of Errors and Appeals, in
the last resort in dll causes. 20

The humble petition of William T. Roe and Susan
Roe, the appellants in the above-stated cause, respect-
fully shows that your petitioners find themselves
aggrieved by a final decree made in the Court of Chan-
cery, by his Honor, Theodore Runyon, Chancellor of
New dJersey, and which said decree was advised by his
Honor, Arnzi Dodd, one of the Vice-Chancellors of said
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state ; and which bears date the 10th daj of August,
1881, wherein the said Charles V. Mooie was complain-
ant, and the said William T. Roe and Susan Roe were
defendants, in this respect, to wit, that the said decree
orders and adjudges that the said deed of conveyance in
complainant’s bill of complaint mentioned and described,
for the tracts of land therein set forth, that is to say, the
deed of conveyance made by the defendant, William T.
Roe, and Marietta, his wife, to the defendant, Susan Roe,
10 bearing date the 24th day of May, 1880, and recorded in
Book G 7 of Deeds for said county, page 513, be set aside,
annulled and made void as against thejudgment and ex-
ecution of the said complainant in said bill set forth and
described, and that the said defendants do pay the costs of
the complainant in this cause to be taxed, and a counsel
fee to the complainants counsel. And that the com-
plainant have execution therefor according to the course
and practice of this court. And it is further ordered
that unless the defendants shall, within sixty days after
20 service upon them of a copy of this decree and of the
taxed bill of costs, pay to the complainant or to his solici-
tor, the amount due to him on hisjudgment in this-canse
referred to and the taxed costs of this suit, the sheriff of
the said county of Sussex, to whom was directed and de-
livered the writ oifierifacias de boms et terris issued out
of the Sussex County Circuit Court, at the suit of the
complainant and against the said William T. Roe in said
bill mentioned and set forth, do proceed to sell the said
tracts of land and premises free, clear and discharged of
30 from the said deed of conveyance, and of and from
all claims of the said Susan Roe thereunder or by virtue
thereof.
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ance in said bill mentioned and described for the tracts
of land therein set forth, that is to saj, the deed of con-
veyance made by the defendant, William T. Roe and
Marietta, his wife, to the defendant Susan Roe, bearing
date the 24th day of May, in the year 1880, and recorded in
book G 7 of Deeds for said county, page 513, should not be
aside, annulled and made void as against the judgment
and execution of the said complainant in said bill set
forth and described, and that the said defendants, Wil-
Lam T. Roe and Susan Roe, should not pay the costs of 10
the complainant in said cause to be taxed, and that the
complainant in said cause should not have execution
therefor according to the practice of said court, and that
the sheriff of the said county of Sussex, to whom was di-
rected and delivered the writ of fierifacias de bonis et
terns, issued out of the Sussex County Circuit Court, at
the suit of the said complainant against the said William
T. Roe, should not proceed to sell the said tracts of land
and premises by virtue of said writ of execution, free,
clear and discharged of and from the said deed of con- go
veyance, and of and from all claims of the said Susan
Roe thereunder or by virtue thereof, unless the defend-
ants, William T. Roe and Susan Roe shall, within sixty
days after service upon them of a copy of the said final
decree and of the taxed bill of costs in said cause, pay to
the complainant or to his solicitor the amount due to
himon his judgment in said cause referred to, and the
taxed costs of said suit.
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RCOE & SHEPHERD
Solicitorsfor the said Apjoelalnis.

THOMES KAYS
Of Counsel.
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Answer to Petition of Appeal.

[Filed October 24,1881.]

The answer of the above named respondent to the peti-
tion of appeal of the above named appellants.

This respondent not acknowledging all or any of the
matters which in the said petition of appeal are con-
tained to be true, for answer thereto, nevertheless,
says and admits that a decree was, on the tenth day of
August last past, made and entered in the Court of
Chancery in the cause for that purpose mentioned in
the said petition, as is therein stated, but as to the sub-
stance and form thereof, this respondent prays to refer
thereto when the same shall be produced. And this re-
spondent i1s advised, and believes, that the said decree
is agreeable to equity, and he prays that the same may
be affirmed with costs to be adjudged to this respondent.

Sikitradf Qrdvihigodst

Exhibits.

Exhibi ts on part op the Compla inant , Charles Y.
Moore.

. Exhibit No. 1.

Certified copy of a judgment in favor of Charles Y.
Moore, and against William T. Roe, recovered in Sussex
Circuit Court July 9th, 1880, for $396.64 damages, and
$37.15 costs.
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Exhibit No. 2,

Certified copy of fieri facias de bonis et terris issued
out of the Sussex Circuit Court in favor of Charles Y.
Moore and against William T. Roe, dated November
8th, a. d. 1880, with levy annexed.

Exhibit No. 3.

Certified copy of plea and affidavit filed in the Sussex
county clerk’s office June, 1880, by William T. Roe, at
the suit of Charles V. Moore.

Exhibit on the pabt of the Def endants, Wil liam T.

and Susan Roe.
Exhibit A.
Note dated April 1st, 1873, for $1000, payable to

Susan Roe or bearer, one day after date, and made by
William T. Roe.

Exhibit B.
Note dated April 2d, 1878, for $190, payable to Susan

Roe or bearer, one day after date, and made by William
m Roe.

Exhibit O.

Note dated April 19th, 1879, for $100, payable to

io

20
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Susan Roe or bearer, one day after date, and made by
William T. Roe.

Exhibit D.

Deed for farm from Willlam T. Roe and wife, to
Susan Roe, dated May 24th, 1880, and recorded in
Sussex county clerk’s office on May 27th, 1880, in Book
G 7, page 513, &c.
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Opinion.
[Filed February 13, 1882.]

Argued on the pleadings and proofs before Dodd, Vice
Chancellor.

Mr. Charles D. Thompson, for complainant.
M. Shepherd, for defendants."

The Yioe Chancellor

The bill in this case is filed by a judgment creditor to
st aside a conveyance made by his debtor, the defend-
art, to his mother, during the pendency of the action in 10
which the judgment was recovered.

The defendant, William T. Roe, was on the 24th of
May, 1880, seized of a farm of about ninety-two acres, in
the township of Stillwater, county of Sussex, which by
deed of that date, he conveyed to Susan Roe, his mother
and co-defendant. The complainant, Charles V. Moore,

a practicing physician, brought an action of assumpsit
against William T. Roe, on the 1st of that month in the
Circuit Court of Sussex, and on the 14th of jJuly follow-
ing, obtained ajudgment for $434.29 damages and costs. 20
A fi- fa. de bonis et terris to the sheriff was returned
that he could find no goods, and that he had levied on
the above lands.

The bill alleges that the conveyance was made with-
out consideration, or if with consideration that it was in-
tended to hinder and delay him in the collection of his
debt, and should therefore be adjudged void as to him,
and prays that it may be so decreed.

I am of opinion that the complainant is entitled to the
relief which he asks for. It seems to me clear from the 30
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evidence, that while not without any consideration, the
consideration was inadequate; and further, that if ade-
quate to the value of the premises conveyed the inten-
tion of the parties to it was to hinder and delay the
complainant in collecting his debt.

The defendant, Susan Roe, to whom the conveyance
was made, was a widow of advanced age, having several
married children, and possessed of pecuniary neans
amounting to $10,000 or $12,000. She had let each of
them have moneys which seem to have been regarded as
advances on which only the interest was expected to be
paid. The defendant, William T. Roe, had received dif-
ferent sums at various times, for which his mother, at the
date of the conveyance, held his promissory notes.
Other sums besides those named in the notes are alleged
to have been owing, but how much, does not accurately
appear.

On the 14th of May, 1880, Mr. Thompson, the com
plainant’s attorney, served a copy of the declaration in
the action, which was begun on the 1st of the month, m
the defendant therein, who said to him, “ Go ahead, 1
guess you won't get much,” or words to that effect. The
conveyance, which was made ten days afterwards, wes
absolute, and conveyed all the property the defendant
owned. The consideration named in it was $2000, and
in addition, the premises were conveyed subject to a
mortgage for $1450, with accrued interest from Apm
1st, 1869. It clearly appears that this deed was made &
the suggestion of William. There was no desire or offer
on her side to buy. There were wanting the essential
elements and features of a Iona fide sale. It is evident
that the premises would not have been conveyed to hal
but for the expected judgment of Dr. Moore. She tes
tifies that she knew that he was pressing for his cdlaim
and that William offered to give her a deed. When
asked if she did not know that Dr. Moore couldn’t s
the farm if she held the title, she answered that she did
not want him to—that she wanted to get hers. When
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asked if she took the farm to prevent Dr. Moore from
getting his claim, she answered that she took it to get
hers.

When the conveyance was made, the amount of Wil-
Liam’s indebtedness to his mother was not ascertained as
in a genuine bargain it would have been; nor was the
price or value of the farm considered and settled as it
would have been if the transaction had been in reality
what it purported to be. The indebtedness was arrived
at In a proximate way. The answer says it was about
$2000. I think it was considerably less. The mother
testifies that “ it might have been $1400, $1500 or $1600;
it might have been more; it might have been less.” The
son testifies that when he made the conveyance the sums
he owed his mother aggregated about $20 0, as they
summed them up. The farm appears to have been worth
in the market not far from $40 0. The witnesses differ
as to its value.

The transaction cannot, I think, be reasonably taken
to have been a bona fide sale and purchase. It is, in fact,
but feebly insisted on, as janything more than a mode of
securing to the mother the. payment of her alleged claim.
Regarded in that light, it was, under the circumstances,
illegal and unfair. If no intention had been entertained
to hinder or delay the complainant, the mother’s claim,
if just, would naturally and properly have been secured
by a mortgage, giving her a prior lien on the land to the
extent of her debt, and leaving the balance of the son’s
estate therein to be resorted to by his creditors. The
course actually taken was a deceptive and embarrassing
one, calculated to mislead and impede the creditor, who
was known to both parties to the deed to be prosecuting
his claim.

It is not difficult for parties taking such a course to
deny the existence of an intention to hinder, delay or de-
fraud, and so far to persuade themselves that their only
purpose was to secure a debt due the grantee, as to make
their denial without willful perjury, but the unavoidable
inferences from their acts will countervail their denial.
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the transfer of

the debtor’s property is declared a badge of fraud»

so also the existence of indebtedness and the pendency
of a suit; also the taking of an absolute deed as security
for money; for it is calculated to make creditors believe
that no part of the property is subject to their demands,
when, in fact, it is otherwise; also the circumstances of
looseness or incorrectness in stating the consideration of

the conveyance, qpgn detergining the v of the prop-
20 Crty con d. :
3, 4 Z%‘v.” 1 0; 4
%121’14; \/ 1 &91205 ;
6 64.

Considering all the facts and circumstances of this case,
I cannot doubt that the conveyance in controversy was
devised and intended to delay and hinder the collection
of the complainant’s debt, and must therefore advise a
decree accordingly.
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